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AMENDMENTS  TO  RULES^ 


SUFBEME  COUBT  OF  GEOfiGIA.^ 


By  orders  passed  on  February  26  and 
March  10,  1900,  the  rules  of  this  court  were 
amended  as  follows: 

Rule  16  adds  the  following  words:  •'When- 
eyer  a  cost  execution  is  paid  by  an  attorney 
for  a  plaintiff  In  error,  the  same  may,  upon 
his  request,  be  transferred  and  assigned  to 
him  by  an  appropriate  indorsement  thereon 
signed  by  the  clerk." 

Rule  22  now  reads  as  follows:  "Criminal 
cases  filed  during  vacation,  or  after  the  dock- 
et of  a  term  has  been  closed,  will,  without 
notice  to  counsel,  be  in  order  for  a  hearing  on 
the  third  Monday  of  the  next  ensuing  term. 
It  shall  be  \he  duty  of  the  clerk  to  mail  to 
counsel  for  the  plaintiff  in  error.  In  ^ach 
criminal  case  not  provided  for  as  above,  and 
to  the  solicitor  general  or  city  court  solicitor 
concerned  (and,  in  capital'  cases,  also  to  the 
attorney  general),  a  written  or  printed  notice 
stating  when  said  case  will  be  heard.  If 
eight  or  more  days,  including  Sundays,  will 
elapse  between  the  mailing  of  the  notice  and 
the  third  Monday  of  the  month  in  which  it  is 
mailed,  that  Monday  shall  be  named  as  the 
day  for  the  hearing.  If  less  than  eight  days 
will  BO  elapse,  the  third  Monday  in  the  next 
month  shall  be  named:  provided  that  if  any 
day  to  be  designated  in  compliance  with  the 
foregoing  directions  would  arrive  after  the 
adjournment  of  a  term,  the  clerk  shall  name 
in  its  stead  the  third  Monday  of  the  next 
term.  Argument  will  not,  at  the  Instance  of 
counsel,  be  postponed  in  any  criminal  case  ex- 
cept for  providential  cause;    but  the  court 


may,  on  its  own  motion,  order  such  postpone" 
ment  during  a  term  as  the  exigencies  of  its 
business  may  require.  Unless  otherwise  spe- 
cially ordered,  the  criminal  docket  for  each 
October  term  will  stand  closed  on  the  last 
Saturday  but  one  before  the  third  Monday  In 
the  month  of  February  following  the  begin- 
ning of  such  term.  The  criminal  docket  of 
each  March  term  will  be  closed  by  special  or- 
der." 

Rule  32  is  amended  by  inserting  the  follow- 
ing as  the  second  sentence  thereof:  "The 
chief  justice  may,  at  any  other  time,  order  a 
change  in  the  personnel  of  the  two  divisions, 
either  temporary  or  to  continue  till  the  begin- 
ning of  the  next  ensuing  October  term,  as 
may  be  deemed  expedient." 

Rule  35  now  reads  as  follows:  "Remittitur 
—Rehearing.  The  remittitur  from  this'  court 
shall  contain  the  judgment  of  the  court  It 
shaU  be  duly  certified  by  the  clerk,  and,  un- 
less otherwise  ordered,  shall  be  transmitted 
to  the  clerk  of  the  trial  court  as  soon  as  prac- 
ticable after  the  expiration  of  ten  days  from 
this  court's  approval  of  the  minutes  contain- 
ing the  judgment  No  motion  for  a  rehearing 
will  be  considered  by  this  court  unless  the 
same  is  filed  in  the  ofi^ce  of  the  clerk  there- 
of during  the  term  at  which  the  judgment 
sought  to  be  reviewed  was  rendered,  and  be- 
fore the  remittitur  in  the  case  to  which  said 
motion  relates  has  been  forwarded  to  the 
derk  of  the  trial  court.  The  certificate  to 
every  remittitur  shall  state  the  amount  of 
costs  taxed  in  the  case,  and  by  whom  paid*'' 


t  For  rules  as  originally  adopted,  see  26   S.  B.  vL 
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ROSS  T.  JONES  et  al.    ORMAND  ▼.  SAMB. 

MILLER  et  al.  y.  SAME. 

(Supreme  Court  of  South  Carolina.     May  11, 

1900.) 

LAW  OP  THE  tJASB— APPEAL-SUPREME  COURT 
OPINION— CONSTRUCTION— EVIDENCE  —  COM- 
PETENCY —  RECORD  —  INSUFFICIENT  OBJEC- 
TIONS—SUBSEQUENT ADMISSION— EFFECT. 

1.  Where  in  deciding  an  appeal  the  supreme 
court,  in  its  opinion,  said,  "We  must  not  be  un- 
derstood, by  any  means,  as  expressing  any  dis- 
satisfaction with  the  ruling  of  the  circuit  judge 
that  the  telegrams  and  letters  [set  out  in  his 
judgment]  were  competent,  under  the  circum- 
stances of  this  case,  such  statement  consti- 
tutes a  decision  that  the  telegrams  and  letters 
were  competent  evidence;  and  the  assumption, 
in  a  petition  for  rehearing,  that  the  court  regard- 
ed them  as  incompetent,  and  only  made  compe- 
tent for  the  purposes  of  the  case  by  not  havmg 
been  objected  to,  is  erroneous. 

2.  Where  the  only  objections  to  testimony 
noted  in  the  record  are  in  the  words  "objected 
to,"  without  any  specific  ground  of  objection 
being  shown,  the  supreme  court  would  be  justi- 
fied on  appeal  in  regarding  the  testimony  as  not 
objected  to. 

3.  Where  it  -appears  from  the  record  that  a 
witness'  testimony  was  objected  to  and  excluded 
at  the  hearing  of  one  of  three  associated  cases, 
but  was  admitted  without  objection  at  the  sub- 
sequent hearing  of  all  the  cases,  had  under  a 
stipulation  that  they  be  heard  together,  the  su- 
preme court  on  appeal  property  regarded  such 
testimony  as  unobjected  to. 

Petitioii  for  rehearing.    Denied. 
For  former  opinion,  see  85  S.  E.  402, 

PER  CURIAM.  This  court  has  examined 
with  care  the  petition  and  its  exhibits,  ask- 
ing for  a  rehearing  of  the  three  cases  above 
stated. 

The  first  ground  stated  by  the  petitioners 
Is:  "Because  It  is  respectfully  submitted 
that  the  court,  by  misapprehension,  reached 
the  conclusion  that  the  telegrams  and  letters 
set  forth  in  the  decree  of  his  honor.  Judge 
Klngb  Cease,'  folloft  1915-1020).  and  in  the 
fifth  exception  of  appellants  ('case,'  folios 
1932-1946),  were  not  objected  to  when  intro- 
duced in  evidence  by  the  plaintiffs  (appel- 
lants), and  for  this  reason  said  telegrams  and 
letters,  while  incompetent  In  themsdves,  be- 
came competent;  the  cause  of  such  misappre- 
hension being  that  the  court  overlooked  the 
oncontroverted  facts"  set  up  in  the  petition. 
86  S.E.— 1 


In  the  first  phice,  nowhere  In  the  opinion  of 
this  court  or  in  the  judgment  of  Judge  Klugh 
were  the  telegrams  and  letters  referred  to 
by  petitioners  held  to  be  incompetent  testi- 
mony, either  per  se  or  because  unobjected 'to. 
The  language  of  this  court  on  this  point  was 
as  follows:  "We  must  not  be  understood,  by 
any  means,  as  expressing  any  dissatisfaction 
with  the  ruling  of  the  circuit  judge  that  the 
telegrams  and  letters  [set  out  in  his  judg- 
ment] were  competent,  under  the  circum- 
stances of  this  case;"  and  we  now  affirm  such 
statement.  So  that  it  is  a  mistake  when  ap- 
pellants conclude,  as  they  do  in  their  peti- 
tion, that  this  court  regarded  the  telegrams 
and  letters  in  question  as  incompetent  testl 
mony,  and  only  made  competent  for  the  pur 
pose  of  this  case  by  not  being  objected  to. 
In  the  second  place,  this  court,  when  refer- 
ring to  the  testimony  of  A.  K.  Eskridge  not 
being  objected  to,  might  very  well  have  re- 
lied upon  the  entire  absence  of  any  ground 
for  such  objection,  as  it  appears  by  the  "case" 
here.  But  we  find  in  the  "case"  itself  that 
A.  K.  Eskridge  was  not  allowed  to  testify 
as  to  any  of  the  telegrams  and  letters  now  in 
question  in  Ross'  case,  as  it  appears  from 
page  97  of  the  "case,"  although  the  witness 
had  been  allowed  prior  to  the  ruling,  by  the 
court  on  the  objection  of  plaintiffs'  attorneys 
to  testify,  without  objection,  as  follows: 
"Well,  sir,  I  received  a  great  many  tele- 
grams,—not  many  letters.  •  •  •  Ques- 
tion. Who  wrote  the  letters?  Ans.  I  had 
letters  coming  to  me,  in  the  name  of  Jones, 
Blanton  &  Co.,  from  Mr.  Harris,  the  presi- 
dent of  the  company,  Mr.  Johnson,  the  gen- 
eral manager,  and  Dr.  Black,  who  was  con- 
sidered to  be  the  assistant  general  manager 
for  the  Augusta  Division.  ••♦  I  re- 
ceived letters  from  Mr.  Harris  stating  that 
everything  was  all  right,  or  would  be  in  a  few 
days,  or  words  to  that  effect  Question. 
What  did  you  do  with  them?  Ans.  I  deliver 
ed  them  very  frequently  to  the  contractors, 
as  they  would  come  to  the  ofllce."  See,  also, 
pages  276  to  277  of  the  "case."  And  It  will 
be  seen  that  the  letters  and  telegrams  were 
admitted  without  objection.  See,  also,  pages 
860  to  862  of  the  "case,'*  where  it  appears 
that  Eskridge  testified  without  objection  that 
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the  letters  and  telegrams  were  exhibited,  and 
the  same  were  produced  and  put  in  evidence. 
It  is  true,  at  folios  387  to  390  objection  was 
made,  but  the  objection  was  sustained,  and 
the  testimony  was  not  admitted.  But  that 
was  only  at  the  rehearing  of  the  first  case  by 
Judge  Townsend.  As  to  the  reference  by 
the  appellants  to  their  objections  found  at 
folios  640  to  644,  if  they  will  examine  the 
"case"  they  will  find  that  such  citation  of 
objections  has  reference  to  the  testimony  of 
Ormond,  and  not  that  of  Eskrldge.  Ormond. 
was  their  witness,  and  no  reference  is  made 
to  his  testimony  in  the  opinion  of  this  court. 
In  the  opinion  of  this  court  it  is  admitted 
that  appellants  did  object  to  testimony,  by 
the  use  of  the  words  "Objected  to."  either 
printed  in  the  body  of  the  testimony  or  in  the 
margin;  but  the  reference  to  the  absence  of 
such  words  in  the  "case"  itself,  in  relation 
to  the  witness  Eskrldge's  testimony,  is  above 
stated. 

The  second  ground  has  reference  to  this 
court  having  overlooked  the  fact  that  the  cir- 
cuit Judge  based  his  conclusion  upon  incom- 
petent testimony.  We  have  already  answer- 
ed this  objection,  in  considering  the  appel- 
lants' first  ground  for  a  rehearing.  No  ref- 
erence is  needed  to  establish  the  fact  that  the 
circuit  Judge  did  make  use  of  the  telegrams 
and  letters  in  question  for  a  certain  purpose, 
.  which  purpose  this  court  has  already  declar- 
ed to  be  proper  and  legitimate.  It  follows, 
therefore,  that  the  petition  upon  a  rehearing 
must  be  dismissed,  and  the  further  stay  of 
the  remittitur  in  each  of  these  three  cases 
denied. 


(5S  s.  c.  ao) 

HENDERSON  et  aJ.  v.  BENNETT  et  al. 

(Supreme  Court  of  South  Carolina.     May   11, 
1900.) 

TRESPASS— VBNUB— DEPENDANT'S    RBBIDBNCB 

— PL,EADINa- GENERAL    DBNIALr- 

EVIDENCE— IN  AVOIDANCE. 

1.  Under  Code  CUv.  Proc.  f  144,  providing  that 
actions  for  the  recovery  of  real  property,  or  of 
an  estate  or  interest  therein,  and  for  injuries 
to  real  property  most  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated,  a  circuit  court  has  juriBdic- 
tion  to  try  an  action  of  trespass  in  the  county  In 
which  the  land  is  situate,  though  ail  the  defend- 
ants live  in  another  county. 

2.  In  an  action  for  trespass  on  real  estate,  the 
defendants,  under  a  mere  general  denial,  could 
not  introduce  in  evidence  as  justification  a  war^ 
rant  of  a  magistrate  against  the  plaintiff  to  eject 
her  from  the  premises,  nor  testimony  tending  to 
show  thev  entered  under  a  claim  of  right  believ- 
ing they  had  a  right,  and  that  some  of  them  en- 
tered as  a  posse,  since,  under  the  general  denial, 
only  those  facts  that  tend  to  disprove  the  ma- 
terial allegations  of  the  complaint  are  admissi- 
ble. 

Appeal  from  common  pleas  circuit  court 
of  Bamberg  county;  W.  a  Benet,  Judge. 

Action  by  Rosa  L.  Henderson  and  others 
against  Abe  Bennett  and  others.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeaL    Affirmed* 


Robt.  Aldrich,  for  appellants.  J.  Ham 
Kirkland  and  Izlar  Bros.,  for  respondents. 

JONES,  A  J.  The  circuit  court  having 
rendered  judgment  for  damages  for  the  tres- 
passes alleged  in  the  complaint,  it  is  now 
sought  to  reverse  the  same  on  exceptions 
which  raise  practically  two  questions:  (1) 
Whether  the  circuit  court  had  jurisdiction  to 
try  this  case  in  Bamberg  county  when  the 
defendants  all  reside  in  Colleton  county;  (2) 
whether,  in  an  action  for  trespass  on  real 
estate,  the  defendant,  under  a  mere  general 
denial,  may  introduce  evidence  in  justifica- 
tion of  the  entry. 

As  to  the  first  question,  we  think  the  court 
had  jurisdiction.  It  is  true  that  the  defend- 
ants all  reside  in  Colleton  county,  but  sec- 
tion 144  of  the  Code  of  Civil  Procedure 
provides  that  actions  "for  the  recovery  of 
real  property,  or  of  an  estate  or  Interest  there- 
in, or  for  the  determination  in  any  form 
of  such  right  or  interest,  and  for  injuries  to 
real  property,"  "must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated,"  etc.  The  circuit 
correctly  construed  the  allegations  of  the 
complaint  as  falling  under  this  provision,  and 
it  is  not  disputed  that  the  land  upon  which 
the  trespasses  were  alleged  to  have  been 
made  is  situated  in  Bamberg  county,  where 
the  case  was  tried. 

On  the  second  question  presented  we  agree 
also  with  the  circuit  court  The  action  was 
like  the  old  action  of  trespass  quare  ciausum 
fregit  The  answer  was  a  general  denial. 
Under  this  plea,  defendants  sought  to  intro- 
duce in  evidence  a  warrant  issued  by  a  mag- 
istrate against  the  plaintiff  Rosa  L.  Hender- 
son to  eject  her  from  said  premises  in  jus- 
tification of  the  acts  complained  of.  This 
evidence  was  excluded  as  matter  of  justifica- 
tion of  the  alleged  trespass  on  the  grotmd 
that  such  evidence  was  inadmissible  under  a 
general  denial.  Under  the  Code  the  answer 
must  contain  (1)  a  general  or  specific  denial; 
<2)  a  statement  of  any  new  matter  constitut- 
ing a  defense  or  counterclaim.  Under  a  gen- 
eral denial  only  those  facts  which  tend  to 
negation  or  disprove  the  material  allegations 
of  the  complaint  are  admissible.  In  this  case 
the  general  denial  contested  the  facts  alleged, 
but  the  evidence  offered  was  not  in  disproof 
of  such  allegations,  but  was  in  the  nature 
of  a  confession  and  avoidance,— an  independ- 
ent defense,  which  constituted  new  matter, 
and  ought  to  have  been  specially  pleaded. 
1  Enc.  PI.  &  Prac.  845.  It  follows  that  there 
was  no  error  in  excluding  all  evidence  tend- 
ing to  justify  the  acts  complained  of.  While 
so  ruling,  the  circuit  court  nevertheless  al- 
lowed the  defendants  to  introduce  under  their 
plea  of  general  denial  all  testimony  offered 
tending  to  show  that  their  entry  upon  said 
premises  was  under  a  claim  of  right,  that 
they  believed  they  had  a  right  to  enter  law- 
fully, and  that  certain  of  them  were  pressed 
in  as  a  posse,  as  testimony  in  mitigation  of. 
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damages,  as  incb  testimony  would  tend  to 
negatiye  the  allegations  that  the  conduct  of 
the  defendants  was  willful  and  wanton.  The 
Judgment  of  the  drcolt  conrt  is  affirmed. 


CHAFEB  r.  CITY  OF  AIKEN. 

(Supreme  Court  of  Soath  Carolina.     Saj  8, 
1900.) 

Petition  for  rehearing.    Denied. 
For  former  opinion,  see  35  S.  £.  800. 

PER  CURIAM.  After  careful  considera- 
tion of  this  petition,  we  do  not  find  that  any 
material  fact  or  principle  of  law  has  either 
been  overlooked  or  di«:egarded,  and  hence 
there  is  no  ground  for  a  rehearing.  It  is 
therefore  ordered  that  the  petition  be  dis- 
missed, and  that  the  stay  of  the  remittitur 
heretofore  granted  be  revolted. 


(68  8.  C.  22) 

TUCKEB  T.  RICHARDS  et  aJ. 

(Supreme  Court  of  South  Carolina.    May  11, 

1900.) 

BXBCUTORS  AND  ADMINISTRATORS— ACCOUNT- 
ING—INTEREST. 

1. -Where,  on  accounting?  by  trustee  or  admin- 
istrator, it  appears  that  the  disbursements  dur- 
ing any  giren  year  exceed  the  receipts  of  such 
year,  the  amount  on  which  the  administrator  is 
to  be  charged  interest  is  to  be  determined  by 
adding  to  the  annual  balance  in  his  hands  on 
January  Ist  to  the  receipts  for  that  year  and 
deducting  from  the  result  the  amount  of  dis- 
bursements during  the  year. 

2.  Where  the  last  payment  of  an  administra- 
tor was  made  on  July  6,  1891,  he  was  properly 
charged  with  interest  on  the  sum  in  his  hands 
January  1,  1891,  less  the  payments  up  to  July 
6.  1891,  until  the  decree  on  final  accounting. 

Appeal  from  common-  pleas  circuit  court  of 
Union  county;  Ernest  Gary,  Judge. 

Suit  by  William  J.  Tuclser.  as  administra- 
tor, etc.,  of  James  A.  Tucker,  deceased, 
against  J.  Berry  Richards,  as  administrator 
of  J.  G.  Richards,  deceased,  and  others.  Judg- 
ment in  favor  of  defendants,  and  plaintiff  ap- 
peals.   Afilrmed. 

The  following  are  plaintiff's  exceptions  and 
the  decree  of  the  trial  judge: 

"Bzception  1.  It  was  error,  in  stating  the 
executor's  account,  in  not  charging  him  inter- 
est on  $4,071.73,  the  balance  brought  forward 
from  1887,  for  the  year  18S8,  and  in  only  char- 
ging hhn  with  interest  for  1888  on  $1,981.88." 

"Exception  3.  It  was  error  not  to  bring  for- 
ward the  true  balances  against  the  executor 
to  and  for  the  following  years,  to  wit.  1889, 
$2,300.23;  1890,  $1,(517.73;  1891,  $1,726.63; 
and  not  to  have  charged  Interest  against  the 
executor  tor  one  year  on  the  true  balance  so 
brought  forward  for  each  year;  and  to  have 
charged  interest  on  the  following  sums  only 
for  the  said  several  years,  to  wit,  1889,  $1,- 
347.42;  1890,  $1,436.85;  1891,  $253.75.  And 
it  was  error  to  add  the  balance  brought  for- 


ward to  each  year  to  the  sums  reoolved  in  that 
year,  snd  from  the  result  to  taise  all  payments 
for  that  year,  and  charge  interest  only  on  the 
balance  for  one  year." 

"Exception  5.  It  was  error,  in  stating  the 
executor's  account,  to  rest  the  same  in  July, 
1891,  and  in  not  making  the  last  rest  on  De- 
cember 81,  1891,  and  run  from  January  1, 
1891,  to  January  1,  1892." 

Exceptions  2,  4,  and  6  are  omitted,  as  not 
material. 

Decree:  "This  is  an  appeal  from  the  court 
of  probate.  The  questions  made  relate  to  the 
manner  of  charging  interest  against  the  de- 
fendant administrator,  the  plaintiff  complain- 
ing of  the  omission  or  failure  to  charge  in- 
terest for  the  year  1887.  It  was  agreed  in 
writing  between  plaintiff  and  defendants  that 
the  account  should  begin  with  a  fixed  amount 
January  1,  1888,  the  agreement  being  set 
forth  in  the  record;  and  it  is  admitted  by  the 
parties  that  the  agreement  is  binding.  No  er- 
ror is  shown  in  the  mode  of  calculation,  or 
in  the  calculation  of  the  interest  as  allowed  by 
the  court  of  probate.  The  decree  of  that  court 
finds  that  the  defendant  administrator  is  in- 
debted to  the  plaintiff  administrator  in  the 
sum  of  $405.82  at  the  date  of  the  decree. 
This  finding  is  approved,  and  the  plaintiff 
should  have  Judgment  against  the  defendants 
for  that  amount.  The  appeal  is,  therefore, 
dismissed,  the  judgment  of  the  court  of  prq- 
bate  is  sustained,  and  the  case  remanded  to 
that  court." 

J.  Clough  Wallace,  for  appellant  Munro 
&  Munro,  for  respondents. 

McIVER,  C.  J.  This  was  a  proceeding  in 
the  court  of  probate  for  Union  county  for  an 
accounting  by  the  defendant  i.  Berry  Rich- 
ards, as  administrator  of  J.  G.  Richards,  de- 
ceased, who  was  the  qualified  executor  of 
the  will  of  James  A.  Tucker,  deceased,  for  an 
account  of  his  intestate's  dealings  as  executor 
with  his  testator's  estate;  to  which  proceed- 
ing the  sureties  on  the  administration  bond 
of  J.  Berry  Richards  were  made  parties  de- 
fendant The  cause  was  beard  in  the  court  of 
probate  on  the  pleadings  and  an  agreed  state- 
ment, together  with  the  returns  of  J.  0.  Rich- 
ards as  executor.  The  following  is  a  copy  of 
so  much  of  said  agreed  statement  as  affects 
the  questions  Involved  in  this  appeal:  It  ''is 
agreed  in  the  above-stated  case  that  the  ac- 
count of  J.  C.  Richards  as  executor  shall  be 
stated,  and  the  liability  fixed  as  follows:  No 
matter  previous  to  January  1,  1888,  shall  be 
called  in  question  or  enter  into  the  accounting 
except  that  he  shall  be  charged  with  $4,071.73, 
the  balance  on  hand  on  January  1,  1888, 
brought  forward  from  1887,  and  excepting 
further  that  the  questions  whether  he  is  to 
be  charged  interest  on  said  balance,  and,  if 
so,  in  what  manner,  and  how  interest  is  to  be 
charged  for  the  year  1888  and  subsequent 
years,  are  to  be  judicially  passed  upon  by  the 
court,  and  considered  as  entering  into  the 
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accouDtliig,  with  right  of  appeal  reserved  to 
plaintiff  or  defendants  on  the  questions  of  in- 
terest In  stating  the  account  the  executor 
shall  be  charged  with  the  balance  on  hand 
January  1,  1886^  ^.671.73.  with  or  without 
interest  thereon,  aa  the  court  shall  judicially 
determine,  and  the  account  stated  for  each 
year."  Then  follows  a  specification  of  certain 
charges  to  be  made,  and  a  specification  of 
certain  credits  to  be  allowed,  and  certain 
items  to  be  disallowed,  which  need  not  be  set 
out  in  detail,  as  they  are  not  involved  in 
this  appeal;  and  then  the  agreement  proceeds 
aa  follows:  'The  executor  is  not  to  be  char- 
ged with  any  other  items  or  matters  than 
those  herein  specified,  but  this  does  not  ex- 
clude lawful  Interest  on  the  balance  of  $4,- 
671.73,  brought  forward  from  1887,  and  any 
balances  thereafter;  but  no  interest  is  to  be 
charged  on  any  sum  or  balance  previous  there- 
to, and  the  executor  is  not  to  be  credited  with 
any  other  matters  than  those  herein  specified. 
All  the  executor's  returns  to  be  In  evidence 
before  the  court  for  considering  questions  and 
malting  up  the  account"  The  Judge  of  pro- 
bate rendered  his  decree,  accompanied  by  a 
statement  of  the  accoimt  of  the  executor  up 
to  the  6th  of  July,  1891,  when  the  last  pay- 
ment seems  to  have  been  made,  and  ascer- 
tained the  balance  then  due  by  the  executor 
to  be  the  sum  of  $262.70,  upon  which  he  cal- 
culated interest  from  that  date  up  to  the  date 
of  the  decree,  and  renders  Judgment  for  the 
aggregate  sum  so  ascertained,  to  wit,  the 
sum  of  $405.82.  From  this  Judgment  the 
plaintiff  appealed  to  the  circuit  court  upon 
the  several  exceptions  set  out  in  the  "case," 
which  appeal  was  heard  by  his  honor,  Judge 
Ernest  Gary,  who  rendered  Judgment  dis- 
missing said  appeal,  and  affirming  the  Judg- 
ment of  the  court  of  probate.  The  plaintiff 
now  appeals  from  the  Judgment  of  the  circuit 
court  upon  the  several  exceptions  set  out  in 
the  record,  which  exceptions,  together  with 
the  decree  of  Judge  Ernest  Gary,  should  be 
incorporated  by  the  reporter  in  his  report  of 
the  case. 

The  first  exception,  imputing  error  to  the 
circuit  Judge  in  holding  that  plaintiff  was 
concluded  from  claiming  interest  on  the  agreed 
balance  of  $4,671.73  from  the  1st  of  January, 
1888,  by  the  agreement  herein  above  set  out, 
is  based  upon  a  misconception  of  the  decree  of 
the  circuit  Judge,  and  must,  tlierefore,  be 
overruled.  We  do  not  understand  that  Judge 
Gary  based  his  conclusions  upon  any  such 
ground.  He  simply  stated  that  the  parties  had 
agreed  **that  the  account  should  begin  with  a 
fixed  amount  1st  January,  1888,"  and  that 
was  unquestionably  a  correct  construction  of 
the  agreement;  but  he  does  not  say,  nor  does 
he  intimate,  that  the  plaintiff  was  concluded 
by  such  agreement  from  claiming  interest  on 
the  amount  so  agreed  upon  from  the  1st  of 
January,  1888.  On  the  contrary,  he  proceeds 
to  say  that  "no  error  is  shown  in  the  mode 
of  calculation,  or  in  the  calculation  of  the 
interest  as  allowed  by  the  court  of  probate." 


In  other  words,  the  circuit  Judge  based  hb 
conclusion  not  upon  the  ground  that  the  plain- 
tiff was  precluded  from  claiming  interest  od 
the  whole  amount  of  the  sum  agreed  upon  as 
the  balance  on  the  1st  of  January,  1^,  by 
the  agreement,  but  upon  the  ground  that  the 
Judge  of  probate  had  adopted  the  correct  mode 
of  calculating  interest 

The  second  and  third  exceptions  present 
the  real  question  In  the  case,  and  that  is 
whether  there  was  error  in  the  mode  adopted 
of  calculating  interest  upon  the  annual  bal- 
ances; or,  to  state  the  question  more  precise- 
ly, is  there  any  inflexible  rule  which  requires 
that  in  taking  the  account  of  an  adminis- 
trator or  other  trustee  interest  shall  be  cal- 
culated on  the  annual  balance  found  on  the 
1st  of  January  In  any  given  year  In  the  hands 
of  the  administrator,  for  the  whole  of  such 
year,  without  regard  to  the  disbursements 
made  during  such  year?  If  there  is  any  such 
inflexible  rule,  then  it  Is  manifest  that  the 
Judge  of  probate  erred  in  the  mode  which  he 
adopted  for  calculating  the  interest  on  an- 
nual balances,  and  the  circuit  Judge  was  like- 
wise in  error  in  approving  the  mode  of  cal- 
culation adopted  by  the  Judge  of  probate,  for 
the  Judge  of  probate,  in  ascertaining  the  sum 
which  was  entitled  to  bear  Interest  from  the 
1st  of  January,  1888,  added  to  the  balance 
of  $4,671.73,  agreed  upon  by  the  parties  the 
amount  of  all  receipts  during  that  year,  and 
from  the  sum  so  ascertained  he  deducted  all 
the  disbursements  made  during  said  year, 
and  upon  the  balance  thus  ascertained  he  cal- 
culated interest  from  the  1st  of  January,  1888, 
to  the  1st  of  January,  1889,  and  so  on  from 
year  to  year.  But  we  do  not  think  that  there 
is,  or  ought  to  be,  any  such  inflexible  rule, 
and,  on  the  contrary,  that  the  mode  of  cal- 
culating interest  in  a  case  like  the  present  de- 
pends largely  upon  the  circumstances  of  each 
particular  case.  This  view  is  fully  supported 
by  at  least  two  well-considered  cases— Dixon 
y.  Hunter's  Distributees,  3  Hill,  204,  and  Bak- 
er V.  Lafitte,  4  Rich.  Eq.  392,— where  Johns- 
ton, Ch.,  in  delivering  the  opinion  of  the  court- 
collects  the  cases  on  the  subject  in  a  note  to 
his  opinion.  In  the  case  of  Dixon  v.  Hunter, 
supra,  the  law  upon  the  subject  is  thus  laid 
down:  "The  general  rule  as  laid  down  in 
all  the  cases  in  reference  to  the  accountability 
of  trustees  is  that  they  shall  use  such  dili- 
gence in  the  preservation  and  improvement 
of  the  trust  fund  as  a  prudent  man  would  do 
in  relation  to  his  own  affairs.  The  corollaries 
to  this  proposition  are:  First  that  he  shall 
not  make  profit  out  of  his  trust;  and,  sec- 
ond, that  he  shall  be  charged  with  no  loss  ex- 
cept for  neglect  of  duty.  All  rules  on  the 
accountability  of  trustees  must  be  made  in 
subordination  to  these  principles;  and  wheOr 
ever  a  case  occurs  in  which  the  application  of 
a  general  rule  violates  these  principles,  the 
case  should  constitute  an  exception  to  the 
rule,  and  be  decided  with  reference  to  the 
great  principles  which  I  have  Just  stated." 
The  learned  Judge  then  goes  on  to  show  that 
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Id  manj  cases  to  charge  an  administrator 
with  interest  on  whatever  sum  was  in  his 
hands  on  the  1st  of  January  in  a  given  year 
as  an  invariable  rule  would  work  most  fla- 
grant injustice  to  the  administrator.  In  re- 
ferring to  the  previous  cases  of  Jones  v.  West 
and  Davis  v.  Wright,  2  Hill,  560,  it  was  held 
that  the  general  rule  laid  down  In  those  cases 
of  charging  interest  on  annual  balances  may 
be  Just  in  its  operation  when  the  receipts  ex- 
ceed the  expenditures  of  the  current  year, 
but,  where  the  payments  exceed  the  receipts, 
the  receipts  should  be  added  to  the  annual 
balance  on  hand,  and  from  the  aggregate  the 
payments  of  that  year  be  deducted,  and  on 
this  balance  only  should  interest  be  charged. 
So,  In  Baker  ▼.  Lafltte,  supra,  Johnston,  Ch., 
in  delivering  the  opinion  of  the  court,  uses  the 
following  language:  "The  general  principles 
applicable  to  the  subject  are  that  a  trustee  is 
not  to  make  profit  out  of  the  trust  funds  In 
his  hands,  and  that  he  shall  exercise  that  de- 
gree of  diligence  in  relation  to  the  trust  es- 
tate which  men  of  ordbiary  prudence  exercise 
with  respect  to  their  own  estates;  and,  if  any 
loss  results  from  his  failure  in  this  respect, 
he,  and  not  his  cestui  que  trust,  must  bear  It 
These  principles  must  guide  in  the  decision  of 
all  cases,  and  the  application  of  any  universal 
and  inflexible  rule  is  impossible,  because  such 
rule  would,  under  some  circumstances,  serve 
rather  to  sacrifice  than  to  advance  the  gen- 
eral principles  which  it  is  its  intention  and 
purpose  to  carry  out.**  The  learned  chancel- 
lor then  proceeds  to  suggest  various  instances 
in  which  it  would  be  necessary,  in  order  to 
preserve  the  general  principles  above  stated, 
to  vary  the  rule,  and  uses  the  following  lan- 
guage: 'Though  the  general  rule  Is  to  de- 
duct from  the  last  annual  balance  and  the 
sums  received  during  the  current  year  all 
sums  expended  during  the  same  year,  reserv- 
ing the  balance  thus  left  as  that  upon  which 
interest  should  be  computed  from  the  begin- 
ning of  that  year,  yet  there  may  be  special 
circumstances  attending  particular  cases 
which  should  defeat  the  rule."  Again,  in 
8i)eaklng  of  the  annual  balance,  he  says: 
"The  balance,  however,  may  be  reduced  (and, 
of  course,  the  computation  of  interest  varied) 
by  the  receipts  and  expenditures  of  the  year 
following  that  in  which  it  is  established;  as, 
for  instance,  if  in  that  succeeding  year  the 
trustee  expends  more  than  he  receives,  he 
should  be  presumed  to  have  held  so  much  of 
the  last  annual  balance  as  was  necessary  to 
make  up  the  difference,  in  which  case  interest 
should  be  computed  only  on  the  residue  of 
the  balance  not  thus  employed.'*  These  two 
cases  establish  conclusively  two  propositions: 
(1)  That  in  an  accounting  by  a  trustee  there 
is  no  inflexible  rule  as  to  the  mode  of  com- 
puting the  Interest  on  annual  balances;  (2) 
that  where,  in  taking  such  accounting,  it  ap- 
pears that  the  disbursements  during  any  given 
year  exceed  the  receipts  of  such  year,  the 
whole  amount  of  the  balance  found  to  be  in 
the  hands  of  the  trustee  on  the  1st  day  of 


January  of  that  year  does  not  bear  interest 
for  12  months,  but  the  interest-bearing  bal- 
ance must  be  ascertained  by  adding  to  the 
annual  balance  found  to  be  in  the  hands  of 
the  trustee  on  the  1st  day  of  January  in  any 
given  year,  and,  deducting  from  the  sum 
thus  ascertained  the  whole  amount  of  the  pay- 
ment made  during  such  year,  the  residue  only 
will  constitute  the  interest-bearing  fund  for 
that  year.  This  is  exactly  the  mode  of  com- 
puting the  interest  which  was  adopted  by  the 
Judge  of  probate  In  this  case;  and  as  it  is 
manifest  from  the  account  filed,  with  the  de 
cree  of  the  Judge  of  probate,  that  the  amounts 
of  the  payments  made  in  each  of  the  years 
1888.  1889,  1800.  and  1891  exceeded  the  re- 
ceipts for  those  years,  there  was  no  error. 
Exceptions  2  and  3  to  the  Judgment  of  the 
circuit  court  must  therefore  be  overruled. 

Exception  4  imputes  error  to  the  circuit 
Judge  in  sustaining  the  action  of  the  Judge 
of  probate  in  resting  the  accounting  of  the 
executor  on  the  6th  of  July,  1891,  Instead  of 
on  the  Blst  of  December  following.  The  ac- 
count shows  that  on  the  1st  day  of  January', 
1891,  the  balance  appearing  to  be  in  the  hands 
of  the  executor  amounted  to  $1,633.85.  and 
that  there  was  nothing  received  during  that 
year  by  the  executor,  but  that  during  the 
year  payments  were  made  up  to  the  6th  of 
July,  amounting  to  $1,280.10.  which,  on  the 
principle  above  stated,  being  deducted  from 
the  balance  in  the  hands  of  the  executor  on 
the  1st  of  January.  1891.  left  as  the  true  in- 
terest-bearing fund  the  sum  of  $253.75,  upon 
which  interest  was  computed  from  the  Ist  of 
January,  1891,  up  to  the  6th  of  July,  1891. 
when,  as  it  seems,  the  last  payment  was 
made,  and  then  the  final  balance  was  struck, 
upon  which  interest  was  computed  from  that 
day  up  to  the  date  of  the  decree  of  the  Judge 
of  probate.  In  this  we  see  no  error,  and 
therefore  the  fourth  exception  must  be  over- 
ruled. 

The  fifth  exception  is  disposed  of  by  what 
has  already  been  said  as  to  the  proper  mode 
of  computing  the  interest.  The  judgment  of 
this  court  is  that  the  Judgment  of  the  circuit 
court  be  afiirmed. 
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FOSTER  et  al.  v.  CRAWFORD.     SAME  v. 

HEATH  et  al.     SAME  v.  CUNNINGHAM. 

SAME   V.   POOVBY.     SAME   v.   LANCAS- 
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(two  cases).    SAME  v.  PORTER.    SAME  v. 

McMANUS.     SAME  v.  JONES.     SAME  v. 
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(Supreme  Court  of  South  Carolina.     April  80, 

1900.) 

SUMMONS-SERVICE    ON    INPANTS-ACKNOWU- 
EDQMBNT  BY  MOTH BR^R BOOR D— AMEND- 
ING  OFFICER'S   RETURN. 
1.  In  an  action  settling  the  estate  of  a  de- 
cedent, the  surviving  wife,— administratrix,--a8 
plaintiff^  named  her  infant  children  as  defend- 
ants.    In  making  service,  the  officer's  indorse- 
ment on  the  writ  stated  that  he  had  served  de- 
fendants bj  delivering  process  to  them  person- 
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ally,  and  leaving  copies  at  their  residence;  and 
the  mother,  with  wnom  they  resided,  acknowl- 
edged seiTlce  on  her  of  a  copy  of  the  summons 
for  the  infants.  The  indorsement  of  service  on 
a  summons  in  a  supplemental  complaint  stated 
personal  service  on  defendants,  with  an  ac- 
knowledgment of  service  by  the  mother  for  the 
infants.  A  guardian  ad  litem  was  appointed  at 
the  petition  of  the  mother,  who  appeared  and 
answered  for  the  infants.  No  fraud  was  claim- 
ed. Eeldf  that  the  infant  defendants  had  been 
duly  served. 

2.  Where  an  officer's  return  on  the  summons 
is  defective  as  to  the  time  and  place  of  accept- 
ance, the  return  can  be  amended  so  as  to  state 
the  facts. 

Appeal  from  common  pleas  circuit  court  of 
lancaster  county;  O.  W.  Buchanan,  Judge. 

Actions  by  Gertrude  Booster  and  others 
against  R.  L.  Crawford,  Heath,  Springs  & 
Co.,  W.  J.  Cunningham,  G.  W.  Poovey,  the 
Lancaster  Cotton  Mills,  Leroy  Springs,  Grace 
W.  Springs,  W.  S.  Lee  Porter,  R.  C.  McMan- 
us,  Ira  B.  Jones,  and  Abram  T.  Culp.  The 
cases  were  heard  together.  Judgment  for  de- 
fendants, and  plaintiffs  appeal  in  each  case. 
Affirmed. 

The  order  of  Judge  Buchanan,  and  his  r^- 
sons  for  passing  the  same,  are  substantially 
as  follows: 

"There  is  no  dispute  as  to  the  facts  in  their 
case,  the  only  question  in  the  case  submitted 
to  the  court  being  a  question  of  law.  It  is 
conceded  that,  If  the  decree  for  the  sale  of 
the  lands  of  the  Foster  estate,  made  in  the 
case  of  Charlotte  R.  Foster  v.  Eloise  Foster 
et  al.,  wajs  not  void,  then  the  defendant  has 
legal  title  to  the  land  here  in*  question.  But 
it  is  claimed  by  plaintiffs  that  said  decree  was 
and  is  void  as  to  plaintiffs  in  this  action;  the 
claim  being  that  said  plaintiffs  here  were 
never  properly  served  with  process  in  said 
former  action.  In  which  they  were  named  as 
defendants.  The  question  is  whether  the  rec- 
ord in  said  action  of  C.  R.  Foster  v.  Eloise 
Foster  et  al.  shows  that  the  infant  defend- 
ants there,  who  are  plaintiffs  in  this  action, 
were  served  with  the  summons,  so  as  to  give 
the  court  jurisdiction  of  the  persons  and  prop- 
erty of  said  infant  defendants  in  said  former 
action.  The  claim  of  the  plaintiffs  in  this 
action  is  that,  in  order  to  obtain  Jurisdiction 
over  them  as  defendants  in  said  former  ac- 
tion, they  being  infants  under  fourteen  years 
of  age^  it  must  appear  from  the  record  that 
the  officer  serving  the  summons  therein  de- 
livered the  same  to  said  infant  defendants 
therein,  and  also  to  C.  R.  Foster,  the  mother 
of  said  infant  defendants,  and  the  person  with 
whom  they  resided;  she  being  also  the  plain- 
tiff in  said  action.  The  plaintiffs  claim  that 
no  such  service  by  formal  delivery  to  the 
said  0.  R.  Fostor  for  the  said  infants  was 
made;  that  lier  admission,  acknowledgment, 
and  acceptance  of  service  as  the  mother  of 
said  infants,  and  the  person  with  whom  they 
resided,  which  is  indorsed  upon  the  summons 
and  signed  by  her,  and  which  is  also  contain- 
ed in  her  petition  for  appointment  of  guardis^i 
ad  litem,  is  not  sufficient,  and  does  not  show 


service.  ■  In  the  first  place,  the  court  holds 
that  the  mother  and  only  surviving  parent  of 
these  infants  being  the  plaintiff  in  the  cause, 
and  cognizant  of  the  issuance  of  her  own  sum- 
mons, it  was  not  necessary  that  there  should 
be  any  formal  service  whatever  upon  her; 
the  object  of  service  being  to  give  notice,  and 
she  having  notice  already,  and  acting  npon 
that  notice  in  procuring  the  appointment  of 
a  guardian  ad  litem  for  the  infants.  There 
being  no  general  or  testamentary  guardian, 
and  the  plaintiff  being  the  mother,  and  the 
person  with  whom  the  infant  defendants  re- 
sided, it  would  be  a  vain  and  useless  act  to 
make  a  formal  delivery  to  her  of  her  own 
summons  by  the  hands  of  an  officer  or  other 
person  to  make  such  formal  service.  In  point 
of  fact,  however,  the  record  shows  that  the 
summons  was  served  by  delivery  to  the  in- 
fant defendants,  as  appears  by  the  proof  of 
service  indorsed  on  the  summons,  and  also 
shows  that  it  was  served  on  C.  R.  Foster,  tiie 
mother  of  said  infants,  and  the  person  with 
whom  they  resided,  as  appears  by  the  written 
acknowledgment  signed  b^  her,  indorsed  up- 
on the  summons.  Besides,  in  her  petition  for 
the  appointment  of  guardian  ad  litem  for 
these  same  infants,  there  appears  a  clear  ac- 
knowledgment and  admission  of  service. 
The  record,  therefore,  in  the  case  of  C.  R. 
Foster  y.  Eloise  Foster  et  al.,  shows  affirma- 
tively the  infant  plaintiffs  here,  all  of  whom 
were  defendants  there,  were  served  with  the 
process  in  that  action  by  the  delivering,  not 
merely  to  the  Infants  themselves,  but  also  to 
their  mother,  C.  R,  Foster,  with  whom  these 
infants  resided.  It  shows  that  the  said  C. 
R.  Foster  thereupon  applied  for  and  procured 
the  appointment  of  a  guardian  ad  litem  for 
said  Infants,  who  appeared  and  answered  for 
and  in  the  name  of  said  Infants.  Thereafter 
a  decree  for  the  sale  of  said  lands  was  made, 
the  sale  had,  under  which  defendant  acquired 
title  to  the  land  here  in  question,  and  such 
sale  and  conveyance  confirmed  by  the  court. 
It  must  be  concluded  that  the  title  to  the  land 
in  question  passed  by  such  sale,  conveyance, 
and  confirmation  of  sale." 

Thereupon  the  presiding  Judge,  O.  W.  Buch- 
anan, signed  the  following  order  or  decree  in 
the  case  against  R.  L.  Crawford: 

'*A  Jury  trial  of  the  legal  Issues  as  to  the 
title  to  the  land  here  in  question  having  been 
duly  waived  by  the  parties  plaintiff  and  de- 
fendant, and  the  said  legal  issue  as  to  the  ti- 
tle of  the  land  here  in  question  having  been 
submitted  for  determination  by  the  court, 
the  equitable  issues  raised  by  the  allegations 
of  the  answer  and  the  counterclaim  for  bet- 
terments therein  set  up  being  reserved,  after 
hearing  the  evidence  I  find  that  the  legal  ti- 
tle to  the  land  here  in  question  is  in  the  de- 
fendant; there  being  no  Jurisdictional  de- 
fect in  the  case  of  Charlotte  R  Foster  v. 
Eloise  Foster  et  al.,  the  facts  are  not  dis- 
puted, and  the  reasons  for  the  conclusion 
that  there  is  no  Jurisdictional  defect  In  the 
record  of  the  Judgment  in  the  case  of  Char- 
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lotte  B.  Foster  v.  Eloise  Foster  et  aL  have 
been  orally  stated,  and  taken  down  by  the 
stenographer.  Hereupon  It  is  ordered  and 
adjudged  that  the  complaint  be  dismissed, 
with  costs.  O.  W.  Buchanan,  Judge  Presid- 
ing.   October  25,  1890." 

The  above  is  the  order  in  the  case  against 
R.  Lfe  Crawford.  In  each  of  the  other  cases 
by  same  plaintiffs  against  the  defendants 
severally  named  in  the  several  cases  stated  in 
the  title  it  was  conceded  by  plaintiffs  in  open 
court  that  said  decision  of  the  question  sub- 
mitted to  and  decided  by  the  court  by  the 
decree  in  the  above-stated  case  against  R.  L. 
Crawford  was  conclusive  of  the  issue  sub- 
mitted in  the  said  other  cases;  the  facts  in 
said  other  cases  upon  this  particular  issue 
being  admitted  by  plaintiffs  to  be  substantial- 
ly the  same  as  In  the  Crawford  case;  the 
defendants  in  said  other  cases  holding  under 
deeds  executed  by  the  clerk  of  the  court  in 
pursuance  of  sales  made  as  in  the  Crawford 
case;  all  other  issues  in  said  other  cases  be- 
ing reserved.  Accordingly  the  following  de- 
cree in  each  of  the  other  cases  stated  in  the 
title  was  made: 

'"The  issue  as  to  the  legal  title  in  this  ac- 
tion being  the  same  as  in  the  action  by  the 
same  plaintiffs  against  R.  L.  Crawford,  de- 
fendant, in  which  a  decree  was  made  at  this 
term  dismissing  the  complaint,  and  it  being 
conceded  by  plaintiffs  that  the  decision  in 
the  case  Just  mentioned  is  conclusive  of  the 
question  of  title  raised  by  the  pleadings  in 
this  case,  and  said  issue  as  to  legal  title 
in  this  case  having  been  herein  submitted  by 
agreement  for  determination  by  the  court, 
and  it  being  conceded  that  the  decision  in  this 
case  depends  upon  the  same  facts  as  in  the 
case  against  R.  U  Crawford  above  mention- 
ed: Hereupon  it  is  ordered  and  adjudged, 
for  the  reasons  stated  in  the  decree  in  the 
said  case  against  R.  L.  Crawford,  above  men- 
tioned, that  the  complaint  herein  be  dismiss- 
ed, with  costs.  O.  W.  Buchanan,  Judge  Pre- 
siding." 

J.  T.  Hay  and  J.  Harry  Foster,  for  appel- 
lantSu  Chas.  D.  Jones,  R.  E.  &  R.  B.  Alli- 
son, Ernest  Moore,  and  T.  Y.  Williams,  for 
resi)ondents. 

WATTS,  Acting  Associate  Justice.  These 
cases  were  heard  together  on  appeal  from  a 
decree  of  his  honor.  Judge  Buchanan.  Judge 
Buchanan  heard  the  case  of  plaintiffs  (appel- 
lants) against  R.  L.  Crawford,  defendant 
(respondent),  by  consent,  without  a  Jury,  at 
Lancaster,  at  October  term  of  circuit  court, 
18d9,  and  it  was  agreed,  as  the  facts  were 
the  same,  substantially,  in  the  other  cases  on 
the  issue  involved,  that  whatever  decree  was 
entered  in  this  case  should  be  entered  in  each 
of  the  other  cases  stated  in  the  title.  When 
the  cause  was  heard  by  Judge  Buchanan 
there  was  no  dispute  as  to  the  facts  of  the 
case,  and  the  determination  of  the  case  turn- 
ed solely  ui>on  the  point  as  to  whether  or  not 


these  plaintiffs  (appellantsjl  had  been  proper- 
ly served,  and  made  parties  to  a  suit  institut- 
ed by  their  mother,  Charlotte  R.  Foster,  as 
administratrix  of  the  personal  estate  of  J.  H. 
Foster,  deceased,  plaintiff,  agaiust  Eloise  Fos- 
ter et  al.,  defendants,  to  pay  debts,  partition 
lands,  etc.  It  was  conceded  that  these  plain- 
tiffs (appellants)  were  named  in  said  suit  as 
parties  defendant,  but  it  was  denied  that  such 
service  had  been  made  as  would  make  them 
I>arties  to  said  suit,  and  bind  them  by  an  or- 
der or  decree  passed  therein.  His  honor, 
Judge'  Buchanan,  held  that  these  plaintiffs 
(appellants)  had  been  made  parties  to  that 
suit,  and  were  bound  by  orders  and  decrees 
therein  made,  and  found  that  the  legal  title 
to  the  lands  in  question  was  in  defendants. 
He  found  that  the  appellants  here,  who  were 
minors  and  defendants  in  that  case,  were 
personally  served  by  delivery  of  process  in 
that  caae;  and  their  mother,  and  the  person 
with  whom  they  reside,  admitted  in  writing 
that  she  had  been  served  with  summons  in 
that  case,  and  this  acknowledgment  was  in- 
dorsed on  the  summons  therein.  He  further 
held  and  decided  that  as  the  mother,  witli 
whom  the  minors  lived,  had  knowledge  of  the 
suit  (it  having  been  instituted  by  her,  and 
she  being  the  plaintiff  therein),  it  was  unnec- 
essary for  her  to  be  served,  in  order  to  prop- 
erly bring  the  infants  before  the  court,  and 
that  service  upon  them  was  sufficient,  inas- 
much as  she  petitioned  the  court,  and  had 
a  guardian  ad  litem  appointed  to  represent 
them.  The  order  of  Judge  Buchanan,  and 
his  reasons  given  for  passing  the  same,  shouid 
be  incorporated  in  the  report  of  this  case. 
From  this  decree  of  Judge  Buchanan  the 
plaintiffs  appeal,  alleging  error:  **First  That 
bis  honor  erred  in  holding,  in  the  case  where 
the  mother  and  sole  parent  is  plaintiff  In  ac- 
tion against  her  minor  children,  defendants, 
It  is  not  necessary  that  the  summons  In  ac- 
tion should  be  served  upon  the  parent;  there 
being  no  general  or  testamentary  guardian 
of  said  defendants.  Second.  That  his  honor 
erred  in  holding  that  it  appeared  upon  the 
record  that  the  summons  in  the  action  of 
Foster  v.  Foster  et  al.  was  served  upon  the 
mother  and  only  surviving  parent  of  minor 
defendants." 

From  my  view  of  the  case,  it  Is  not  neces- 
sary to  consider  the. first  ground  of  appeal. 
The  record  in  the  case  of  Charlotte  R.  Foster, 
as  administratrix,  etc.,  plaintiff,  against  Eloise 
Foster  et  al.,  shows,  by  sworn  return  of  W. 
McD.  Brown,  made  on  21st  of  January,  18S0, 
that  he  personally  served  the  defendants  in 
that  suit,  "by  delivering  to  them  personally, 
and  leaving  with  them,  copies  of  the  same, 
at  their  residence,  at  Lancaster,  S.  C,"  on 
the  19th  of  January,  1889;  and  he  proceeds 
to  name  the  parties  served,  and  among  those 
named  as  so  served  are  the  appellants  here. 
On  the  back  of  said  summons  Is  the  indorse- 
ment: "As  the  only  surviving  parent  and 
protector  of  these  infant  children  herein  nam- 
ed, I  do  hereby  acknowledge  service  of  a  copy 
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of  this  SQiiAinonB  on  me  for  them,  wbo  were 
alio  penonaU  J  served  on  the  19th  day  of  Jan- 
uary, 1889.  They  all  reside  with  me.  C.  R. 
Foster."  Later  on  a  summons  was  Issued  to 
a  supplemental  complaint  In  said  case,  and 
upon  the  back  of  which  we  find  a  return  of 
W.  M.  Crawford,  under  oath,  that  he  served 
the  defendants  In  that  case  ''personally,  and 
leaving  with  each  of  them  a  copy  of  the  same 
at  their  home,  at  Lancaster,  S.  0.,  on  the 
28th  day  of  May,  1891";  and  then  he  goes 
on  to  name  the  parties  served,— the  parties 
named  as  so  served  being  the  appellants  here- 
in. On  the  back  of  said  summons  to  said  sup- 
plemental complaint  in  said  record  is  in- 
dorsed: "On  the  28th  day  of  May,  1891,  as 
well  as  before  and  since  that  date,  my  chil- 
dren, the  defendants,  were  all  living  with 
me,  as  their  mother;  and,  as  their  mother 
and  only  protector,  I  acknowledge  service  of 
this  summons  on  me,  as  the  mother  of  all 
who  were  under  the  age  of  fourteen  years 
of  age  as  of  that  date,  to  wit,  28th  day  of 
May,  1891.  a  R.  Foster."  After  that,  Mrs. 
Foster  petitioned,  on  July  10,  1891,  for  a  T. 
Connors,  Esq.,  to  be  appointed  guardian  ad 
litem  to  represent  the  Infant  defendants;  and 
he  was  appointed,  and  made  answer  on  Ju- 
ly 13,  1891,  by  T.  S.  Carter,  also,  as  their  at- 
torney. There  Is  no  suggestion  here  that  any 
fraud  has  been  practiced,  any  unfair  ad- 
vantage taken,  or  that  the  property  sold  un- 
der proceedings  in  the  case  of  Foster,  admin- 
istratrix, etc.,  V.  Foster,  brought  less  than  its 
full  value,  at  which  sale  it  appears  that  Mrs. 
Foster,  the  mother  of  appellants,  purchased 
the  property;  but  the  soje  contention  is  that 
Mrs.  Foster  was  not  served,  and  return  made, 
in  strict  accord  with  the  terms  of  the  stat- 
ute regulating  how  Infant  defendants  are  to 
be  served  and  made  parties  to  suits.  The  ac- 
knowledgment of  Mrs.  Foster  shows  that  she 
was  served  with  copies  of  summons  on  the 
same  day  that  her  children  were  served  by 
the  officer  with  summons.  The  acknowledg- 
ment shows  that  the  infant  defendants  lived 
with  her.  The  officer's  affidavit  shows  that 
their  residence  was  Lancaster,  S.  C.  Suppose 
she  did  not  give  a  written  acceptance  of  serv- 
ice the  day  she  was  served  with  the  summons; 
what  was  there  more  wrong  in  her  acknowl- 
edging later  that  she  had  been  served  on  that 
day,  than  there  is  in  a  person  serving  a  sum- 
mons on  one  day,  and  later  on,  and  on  a  dif- 
ferent day,  making  an  affidavit  that  on  a  par- 
ticular day  named  he  served  the  summons? 
Mrs.  Foster  could  not  deny  service  on  the 
day  set  out  in  her  acknowledgment,  if  she 
attempted  to  do  so.  Then,  again,  if  it  were 
necessary,  the  court  could  allow  the  return 
to  be  amended  so  as  to  comply  with  the  very 
strict  construction  asked  for  in  this  case,  as 
to  what  acceptance  should  contain,  as  to 
time,  place,  etc.;  and  it  would  most  certainly 
lo  so,  rather  than  upset  sales,  and  deprive 
purchasers  of  land  paid  for,  when  It  is  not 
even  suggested  that  there  was  any  fraud, 
\vrongdoing,  or  unfairness  In  the  sale  had 


under  the  proceedings  in  this  case.  But  we 
think  the  record  shows  affirmatively  that  the 
infants  and  their  mother  were  both  served 
with  summons,  and  that  the  judgment  of  the 
circuit  court  should  be,  and  It  is,  affirmed. 
It  is  also  ordered  that  the  clerk  of  this  court 
do,  at  the  proper  time,  send  down  the  remitti- 
tur in  each  of  the  cases  stated  in  the  title,  in 
accordauce  with  the  Judgment  herein  announ- 
ced. 

JONES,  J^  not  sitting. 


HEROLD  et  al. 


(47  W.  Va.  7501 
V.  BARLOW. 


(Supreme  Court  of  Appeals  of  West  Vlrghiia. 
April  7,  1900.) 

FRAUDULENT  CONVEYANCE— PRBPBRBNCB— 
CONSIDERATION. 

1.  A  conveyance,  in  consideration  of  an  ante- 
cedent debt,  from  an  insolvent  to  his  creditor, 
without  fraudulent  intent  in  the  creditor,  though 
the  creditor  know  of  his  debtor's  insolvency, 
does  not,  alone,  stamp  the  conveyance  as  one 
fraudulent  in  fact  and  utterly  void;  but  it  stands 
for  the  benefit  of  all  creditors,  indnding  tlie  one 
thus  preferred. 

2.  A  conveyance  by  an  insolvent  debtor  to  a 
bona  fide  grantee,  for  valuable  consideration,  not 
a  debt,  is  valid,  and  not  subject  to  be  held  a  pref- 
erence under  Code  1891,  c.  74,  §  2;  and  if  the 
consideration  is  part  cash,  and  part  an  anteced- 
ent debt  due  from  the  insolvent  to  the  pur- 
chaser, the  conveyance  will  be  held  as  a  pref- 
erence inuring  to  the  benefit  of  all  creditors  of 
the  insolvent,  bevond  the  cash  payment;  but 
the  purchaser  will  be  preferred,  to  the  extent  of 
such  cash  payment,  over  general  creditors. 

3.  In  a  conveyance  by  an  insolvent  debtor, 
operating,  under  Code  1801,  c.  74,  §  2,  as  a 
preference,  and  standing  for  the  benefit  of  all 
creditors,  if  the  purchaser  discharge  prior  liens 
on  the  property,  he  will  be  substituted  to  such 
liens,  and  accorded  their  priority. 

4.  In  a  conveyance  bv  an  insolvent  debtor, 
operating,  under  Code  1891,  c.  74.  §  2,  as  a  pref- 
ercnoe,  and  standing  for  the  benefit  of  all  credit- 
ors, if  the  purchaser  pays  ofif  debts  of  the  insol- 
vent, at  his  request,  as  part  of  the  consideration, 
though  such  debts  are  not  liens,  they  will  be 
treated  as  if  cash  paid  by  the  purchaser,  and  he 
will  have  preference  therefor  over  other  general 
creditors. 

5.  A  «uit  to  overthrow  a  conveyance  made 
prior  to  February  20,  1805,  as  a  preference  pro- 
hibited by  Code  1891,  c.  74,  §  2,  will  be  barred 
by  laches,  unless  excused.  In  this  instance,  the 
conveyance  being  on  record,  a  delay  of  four 
years  and  four  months  was  held  to  bar  such 
suit.  If  such  a  conveyance  since  that  date, 
suit  must  be  broupht  within  one  year  from  its 
date,  and,  if  recorded  within  eight  months  after 
its  date,  the  suit  must  be  within  four  months 
after  such  recordation,  under  chapter  4^  Acts 
1895. 

(Syllabus  by  the  Coart) 

Appeal  from  circuit  court,  Pocahontas  coun- 
ty; J.  M,  McWhorter,  Judge. 

Bill  by  Andrew  Herold  and  others  against 
Amos  BarlQiw  and  others.  Dea*ee  for  plain- 
tiffs, and  defendant  Amos  Barlow  appeals. 
Reversed. 

Brown,  Jackson  &  Knight,  for  appelhint 
H.  S.  Rucker,  for  appellees. 
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BRANNON,  J.  On  the  19th  of  September. 
1891,  and  for  a  considerable  time  prior  there- 
to, Horace  M.  Lockiidge  was  engaged  in  the 
business  of  a  real-estate  agent,  and  baying 
and  selling  lots,  at  a  town  called  "Buena 
Tlsta,"  in  yirginia.  Buena  Vista  is  what  is 
known  as  a  "boom  town,"  where  lots  at  one 
time  sold  at  fabulous  prices^  and  then  col- 
lapsed and  fell  to  nominal  prices,  or  became 
wholly  unsalable.  Lockrldge  had  been  raised 
in  Pocahontas  county,  in  this  state,  and  went 
from  there  to  Buena  Vista,  where  he  resided, 
and  engaged  in  the  business  Just  stated.  He 
dealt  largely  in  lots  at  that  place;  bought 
and  sold  a  great  many;  carrying  on  trans- 
actions quite  large;  handling  a  great  deal  of 
property.  In  addition  to  the  real-estate  busi- 
ness, he  carried  on  a  retail  store.  He  became 
largely  indebted  to  wholesale  merchants  for 
goods  purchased  for  that  store,  and  for  pur- 
chase money  on  lots  in  Buena  Vista.  He 
owed  bank  notes  in  West  Virginia.  He  owed 
divers  people  in  the  county  of  Pocahontas. 
He  was  very  largely  indebted  on  the  19th  of 
September,  1891.  Prior  to  that  date  judg- 
ments had  been  rendered  against  him  in  Poca- 
hontas, which  he  could  not  pay.  One  of  these 
judgment  creditors  (Sharp),  If  not  others,  was 
pressing  him  for  payment;  threatening  him 
with  chancery  proceedings  in  Pocahontas  to 
sell  a  valuable  tract  of  land  owned  by  him 
In  that  county.  He  owed  also  in  that  county 
a  good  many  other  debts,  not  yet  carried 
into  judgment  He  owned  two  other  parcels 
of  real  estate  of  smaller  value,  in  Pocahon- 
tas; having  Hens  resting  thereon  for  purchase 
money.  He  owned  the  store  in  Buena  Vistft, 
worth  about  $3,000.  He  owned  a  very  con- 
siderable number  of  lots  in  Buena  Vista, 
bought  at  high  prices.  Lots  in  that  boom 
town  had  been,  up  to  1891,  commanding  high 
prices;  but  at  some  time  prior  to  September 
19,  1891,  the  boom  or  inflated  prices  of  those 
lots  suffered  serious  decline,  and  finally  col- 
lapsed. Just  when  this  decline  began,  the 
evidence  does  not  distinctly  say;  but  it  is 
fair  to  €Hiy  that  it  began  prior  to  September 
19,  1891,  and  that  on  that  date  lots  had  al- 
ready suffered  very  serious  decline,  and  were 
then  of  slow  sale  at  prices  greatly  reduced 
from  their  cost,— practically  unsalable  at  that 
date.  Lockrldge  states  that  he  had  in  his 
various  transactions  in  real  estate  prior  there- 
to made  a  great  deal  of  money,  but  that  he 
had  reinvested  it  in  numerous  lots,  and  that 
the  collapse  in  prices  caught  him  with  them 
on  hand,  and  thus  ruined  him,  and  the  lots 
were  sold  from  him  for  unpaid  purchase  mon- 
ey. He  then  owed  a  large  indebtedness  to 
parties  hi  West  Virginia,  Virginia,  and  con- 
siderable in  Baltimore.  The  evidence  makes 
It  (jear  that  on  the  19th  of  September,  1891, 
be  was  greatly  distressed  for  money;  judg- 
ments against  him  threatening  his  land  in 
Pocahontas  county;  his  Buena  Vista  lots  un- 
der liens  for  unpaid  purchase  money,  which 
he  could  not  pay;  and  thus  the  lots  were  in 
certain  and  Imminent  danger  of  being  sold 


under  trust  deeds  made  to  secure  the  pur- 
chase money.  He  was  already  sued  in  Vir- 
ginia for  debts,  and  was  in  imminent  danger 
of  further  suits  there.  His  creditors  were 
clamorous  and  uneasy.  He  was  surely  in- 
solvent on  the  19th  of  September,  1891.  It  is 
useless  to  detail  evidence  under  this  head. 
It  would  be  a  mere  detail  of  mere  evidence, 
illustrating  no  legal  principle,  and  I  will  not 
detail  the  volume  of  circumstances  touching 
his  Insolvency.  He  states  under  oath  that  he 
was  then  Insolvent,  but  it  does  not  need  his 
admission  to  show  such  to  be  the  fact  The 
great  number  and  volume  of  his  debts,  and 
the  transparent  fact  that  his  property  would 
not  pay  them,  as  so  much  was  unsalable  and 
unavailable,  and  soon  came  to  nothing,  as  he 
states,  coupled  with  the  fact  that  he  soon 
transferred  his  store  to  his  wife,  and  that  his 
lots  were  sold  away  from  him  for  purchase 
money,— these  facts  and  many  other  cir- 
cumstances tell  too  plainly  of  his  financial 
collapse.  His  insolvency  is  not  a  probability, 
but  a  strong  probability,— a  certainty.  When 
he  sold  his  farm  in  Pocahontas,  the  debts  ap- 
peared large,— those  in  West  Virginia,— and 
the  Virginia  and  Baltimore  debts  were  large; 
and  his  Virginia  lots  were  utterly  inadequate 
to  pay  them,  and  those  debts  remain  yet  un- 
paid. All  these  circumstances  existing  on 
the  19th  of  September,  1801,  and  revealed  by 
subsequent  events  given  In  evidence,  show  be- 
yond question  that  Lockrldge  was  insolvent, 
in  a  legal  sense,  on  that  date;  that  is,  all 
his  property  was  not  then  adequate  to  pay 
all  his  debts.  He  was  not  only  Insolvent  in 
the  sense  of  the  bankrupt  law,  on  account  of 
his  failure  and  utter  Inability  to  meet  his 
obligations  In  due  course  of  maturity,  but 
he  was  insolvent  within  the  meaning  of  onr 
statute  against  preferences;  that  Is,  all  his 
property  would  not  pay  all  his  debts.  Wei- 
gand  V.  Supply  Co.,  44  W.  Va.  133,  28  S.  E. 
803.  By  deed  dated  September  19,  1891. 
Lockrldge  conveyed  to  Amos  Barlow  and 
Henry  Barlow  the  said  valuable  tract  of  land 
in  Pocahontas  county  for  the  consideration  of 
$12,000,  as  stated  in  the  deed,  but  which  was 
in  fact  $11,000,  as  all  admit  This  considera- 
tion was  paid  partly  in  antecedent  debts  due 
from  Lockrldge  to  the  Barlows.  It  was  partly 
paid  by  the  transfer  to  Lockridge's  wife  of 
$3,500  of  stock  of  a  corporation  doing  a  real- 
estate  business  at  Buena  Vista,  called  the 
Pocahontas  &  Greenbrier  Investment  Com- 
pany, of  which  Amos  Barlow  and  his  wife 
owned  $2,500,  and  C.  R.  Moore,  a  son-in-law 
of  Amos  Barlow,  owned  $1,000.  As  further 
payment,  the  Barlows  discharged  various 
liens  recorded  and  binding  the  said  land,  and 
they  also  paid  a  very  considerable  amount 
of  other  debts  against  Lockrldge,  at  his  re- 
quest, and  they  paid  him  cash  $201,  and  some 
taxes  on  the  land;  and  for  the  balance,  of 
$1,129.29,  Amos  Barlow  gave  to  the  wife  of 
Lockrldge  a  check  on  a  bank.  The  said  deed 
from  Lockrldge  to  the  Barlows  named  Lock- 
rldge and  his  wife  and  his  mother  (the  last 
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owning  a  dower  right  In  the  land)  as  grantors. 
It  was  acknowledged  and  executed  by  Lock- 
rldge  and  his  mother  on  Its  date,  and  recorded 
September  21,  1881.  That  deed  was  not  ex- 
ecuted by  the  wife  of  Lockrldge,  but  this  was 
cured  by  another  deed,  dated  September  22, 
1891,  executed  and  acknowledged  in  Virginia; 
she  being  there,  and  not  in  Pocahontas  coun- 
ty, where  the  former  deed  was  executed. 
On  the  6th  of  January,  1806,  Andrew  Herold 
attacked  this  conveyance  by  a  bill  In  equity 
in  the  circuit  court  of  Pocahontas  county, 
claiming  that  the  said  conveyance  from  Lock- 
ridge  to  the  Barlows  was  made  with  the  pur- 
pose and  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Lockrldge,  and,  if  not  made 
with  such  purpose  and  intent  In  the  mind.  It 
was  made  when  Lockrldge  was  insolvent, 
and  that  said  conveyance  should,  under  that 
provision  of  Code  1891,  c.  74,  §  2,  forbidding 
a  preference  of  creditors,  be  held  to  be  for  the 
common  benefit  of  all  the  creditors  of  Lock- 
ridge.  Herold*0  bill  states  that  he  was  Lock- 
rldge*s  indorser  dn  certain  notes,  and  that 
Mathews,  as  their  holder,  had  obtained  judg- 
ments on  the  same  for  upward  of  $900,  and 
that  on  another  note,  on  which  Herold  was 
Lockridge's  indorser,  a  decree  had  been  ob- 
tained by  Dennis  for  $1,461.60,  which  debts 
antedated  the  said  deed.  In  this  euit  a  de- 
cree was  entered  holding  that,  when  the  said 
conveyance  from  liockridge  to  the  Barlows 
was  made,  Lockrldge  was  an  insolvent  debtor, 
and  that  the  said  deed  was  an  attempt  to  give 
preferences  to  certain  creditors  to  the  exclu- 
sion and  prejudice  of  others,  and  that  the  said 
conveyance  was  void,  and  that  the  said  con- 
veyance should  be  held  as  made  for  the  benefit 
of  all  the  crediton9  of  Lockridge.  From  this 
decree  Amos  Barlow,  to  whom  Henry  Barlow 
had  conveyed  his  interest  in  said  land,  took  an 
appeal. 

1.  Is  the  conveyance  from  Lockridge  to  the 
Barlows  fraudulent  in  fact?  This  is  an  im- 
portant question,  because,  if  fraudulent  In 
fact,  it  would  be  utterly  void,  and  the  Bar- 
lows would  save  nothing  from  the  wreck. 
At  the  threshold  of  this  question,  we  must 
remember  a  very  material  fact,  of  controlling 
effect  in  law.  The  Barlows  had  honest  debts 
against  Lockridge.  By  the  common  law  it  is 
perfectly  lawful  in  a  creditor  to  obtain,  and 
in  a  debtor  to  give  a  creditor,  preference 
over  other  creditors,  if  the  intent  is  merely 
to  prefer  a  creditor,  and  not  to  hinder  or  de- 
fraud other  creditors.  Such  preference  may 
injure,  but  it  does  not  defraud,  other  cred- 
itors. It  makes  no  difference  how  zealous, 
how  urgent,  that  creditor  may  be  to  save 
himself  by  securing  such  preference.  It 
makes  no  difference  that  such  preference 
even  absorbs  or  exhausts  the  property  of  the 
debtor,  leaving  nothing  for  other  creditors. 
It  makes  no  difference  about  the  secret  mo- 
tives of  the  creditor,'  as  the  law  takes  no 
cognizance  of  such  motives,  and  cannot  as- 
sign a  bad  motive  to  an  act  not  wrong  either 
\n  Itself  or  in  its  coosequences,  because,  in 


law,  a  motive  having  a  lawful  end  in  view, 
and  resulting  in  proper  action,  not  condemned 
by  law,  cannot  be  called  a  bad  motive.  Here 
self-preservation  is  regarded  as  the  law  of 
nature.  It  makes  no  difference  that  the  cred- 
itor knows  that  the  party  Is  insolvent  when 
he  gets  his  preference.  It  makes  no  differ- 
ence that  the  creditor  apprehends  attachment 
or  other  legal  proceedings  by  other  creditors, 
and  is  therefore  moved  to  diligence  and  as- 
tuteness In  getting  ahead  of  other  creditors, 
and  obtaining  a  preference  before  other  cred- 
itors attach,  and  thus  defeat  their  attach- 
ment He  defeats  other  creditors  lawfully 
to  save  his  own  honest  debt  He  simply 
uses  diligence  to  save  himself,  and  the  law 
rewards  that  diligence  by  giving  him  its  fruits. 
Harden  v.  Wagner,  22  W.  Va.  356;  Skipwith's 
Ex'r  V.  Cunningham,  8  Leigh,  271;  Bump. 
Fraud.  Conv.  §|  165,  167,  168,  170,  171,  183; 
Walt,  Fraud.  Conv.  f  300.  For  a  collection 
of  cases  to  sustain  these  principles,  I  would 
cite  that  very  valuable  late  work,  1  Am.  & 
Eng.  Dec.  Eq.  148,  149.  It  is  immaterial  how 
such  lawful  preference  is  accomplished,— 
whether  by  absolute  conveyance  of  the  fee, 
or  by  mere  mortgage  or  judgment  Under 
these  principles  of  law,  we  cannot  convict 
the  Barlows  of  intentional  fraud  from  the 
fact  alone,  that  they  by  that  deed  obtained 
preference  for  their  debts  over  other  cred- 
itors. I  say  "intentional  fraud'*;  for  though, 
under  the  Code  provision  forbidding  prefer- 
ences by  an  insolvent  a  deed  may  be  held 
to  be  a  conveyance  for  the  benefit  of  all 
creditors,  because  it  is  a  preference  for- 
bidden, yet  this  is  not  because  it  is  fraud- 
ulent in  fact—intentionally  fraudulent  as 
against  other  creditors,— but  only  fraudulent 
in  law,  or,  rather,  not  fraudulent  at  all,  but 
simply  a  conveyance  operating  as  a  trust  for 
the  benefit  of  all  creditors.  The  mere  fact 
that  it  is  a  preference  does  not  make  it  cor- 
rupt As  the  law  before  the  statute  allowed 
such  preference  without  attributing  fraud  to 
it,  such  is  still  the  nature  of  the  act  so  far 
as  fraud  in  fact  is  concerned.  The  statute 
does  not  stamp  it  as  fraudulent  in  fact  But 
for  this  consideration,  there  are  facts  and 
circumstances  in  this  case  which  would  stamp 
the  transaction  with  fraud.  For  Instance,  a 
letter  from  Amos  Barlow  to  Lockrldge,  Au- 
gust 24, 1891,  saying:  '*Bro.  Henry  came  here 
to-day,  and  asked  me  to  write  to  you  private- 
ly, and  wanted  me  to  go  in  with  him  and  sell 
out  to  you  all  that  we  had  at  Buena  Vista,— 
include  the  bond  vs.  you  and  I.  B.  M.,  lift 
the  liens  vs.  your  land,  and  take  a  deed  of 
trust  on  said  farm;  he  or  us  to  raise  you  as 
much  money  as  possible  to  help  you  out 
there.  Now,  if  there  is  any  way  to  nouike 
things  better,  so  as  not  to  hurt  either  you 
or  us,  let  us  know,  as  he  says  he  will  raise 
the  money  to  suit  you  as  soon  as  possible, 
but  would  have  to  have  time  to  collect  and 
borrow.  He  says  he, la  tormented  by  some- 
body near  home,  and  is  going  to  close  out  at 
Buena  Vista  some  wa^;    he  is  nearly  wore 
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out  by  the  harangue.  I  agreed  to  join  him 
In  anything  he  and  you  do.  So,  if  there  is 
any  way  you  can  buy  us  out  and  be  safe 
yourself,  let  us  know  at  once.  Private." 
This  letter  is  appealed  to  as  strong  evidence 
of  fraud,  but,  in  the  light  of  the  law  prUi- 
clples  above  stated,  it  is  not 

Amos  Barlow  and  wife  and  a  son-in-law, 
Moore,  owned  $3,500  stock  in  the  Pocahontas 
St  Greenbrier  Investment  Company,  operat- 
ing at  Buena  Vista,  of  which  company  Lock- 
ridge  was  president  and  a  large  stockholder. 
The  Barlows  clearly  felt  unsafe  about  its 
solvency  (I  mean,  the  worth  of  the  stock), 
and  they  were  anxious  to  dispose  of  it,  so 
as  to  save  it  Henry  Barlow  had  Invested, 
through  Lockridge,  in  a  lot  at  Buena  Vista, 
which  he  later  sold  to  Lockridge  &  Adams, 
partners,  for  which  the  purchasers  were  to 
assume  the  purchase-money  debt  of  $600, 
due  from  Barlow,  and  thereafter  pay  him 
$1,1C0.  Henry  Barlow  felt  anxious  about 
this  matter.  The  Barlows,  as  appears  from 
the  letter  above,  wanted  to  sell  Lockridge 
this  stock,  and  secure  its  price  by  a  deed  of 
ti'ust  on  the  farm  in  Pocahontas,  and  also 
secure  the  debt  due  to  Henry  Barlow  on  the 
Buena  Vista  lot,  in  a  trust  on  said  farm, 
and  also  secure  in  like  manner  a  bond  of 
$1,000  due  Henry  Barlow  from  Lockridge. 
To  accomplish  these  things,  they  were  will- 
ing to  advance  some  money  for  Lockridge*s 
relief.  They  had  the  right  to  do  all  this. 
They  could  sell  the  stock  to  Lockridge,  and 
secure  its  price  on  the  farm.  The  fact  that 
they  wanted  It  kept  private  does  not  brand 
fraud  upon  the  transaction,  as  they  had  the 
right  to  act  in  privacy  in  a  lawful  business 
transaction.  And  it  is  explained  in  the  evi- 
dence that  such  privacy  was  desirable  on  the 
part  of  one  of  the  Barlows,  because  his  wife 
was  very  much  dissatisfied  about  his  invest- 
ments at  Buena  Vista  through  Lockridge. 
This  letter  unquestionably  shows  that  the 
Barlows  knew  of  Lockridge's  financial  em- 
barrassment but  the  law  says  that  knowledge 
of  even  insolvency  of  a  debtor  will  not  vitiate 
a  preference.  £<vidence  shows  that  one  of 
the  Barlows  asked  a  lawyer  whether  Judg- 
ments in  the  federal  court  against  Lock- 
ridge would  be  liens  on  the  Pocahontas  land. 
He  also  apprehended  that  there  might  be 
an  attachment  for  Virginia  debt&  But  eu- 
thoritiea  cited  above  will  show  that  a  cred- 
itor may  take  a  preference  to  save  himself, 
even  though  he  is  sure  that  the  next  day 
an  attachment  will  be  levied.  If  he  does  no 
hurt  to  other  creditors,  beyond  taking  a  pref- 
erence, his  preference  stands  good  and  un- 
stained with  fraud.  The  consideration  stat- 
ed in  the  deed  is  $12,000,  whereas  the  actual 
consideration  was  $11,000;  but  it  is  fairly 
shown  that  this  circumstance  was  accidental, 
not  intentional.  The  price  demanded  by 
Lockridge  was  $12,000,  and  the  attorney  who 
drew  the  deed,  when  told  that  the  parties 
had  consummated  their  deal,  assuming  that 
that  was  the  consideration,  so  stated  it  in 


the  deed.  The  mistake  was  observed  by  one 
of  the  Barlows,  and  he  wanted  it  changed, 
but  Lockridge  persuaded  hjm  that  it  would 
make  no  difference;  remarking  that,  if  any- 
thing should  come  against  the  land,  it  would 
be  better  to  have  the  larger  consideration 
stated.  This  is  a  circumstance  against  Bar- 
low, but  only  a  circumstance,  and  is  not  con- 
clusive of  fraudulent  intent  as  Barlow  show- 
ed a  desire  to  have  the  true  amount  stated; 
showing  that  he  had  no  bad  intent  It  is 
urged  that  great  haste  in  recording  the  deed 
was  shown.  It  was  executed  Saturday  even- 
ing, late,  and  had  to  be  taken  into  the  coun- 
try four  miles,  to  be  executed  by  Lockridge's 
mother,  and  was  to  be  returned  and  recorded 
that  night  but  came  too  late.  The  deed  was 
to  be  delivered  to  Baxter,  a  young  man. 
nephew  of  the  Barlows,  and  a  clerk  in  the 
store  of  one  of  them;  he  having  made  up 
the  complicated  account  of  items  entering  In- 
to the  consideration.  He  was  to  receive  this 
deed  when  it  should  be  returned,  for  the 
Barlows,  and  put  It  on  record.  The  lawyer 
who  drew  the  deed  and  was  to  pass  on  its 
sufficiency,  and  who  was  the  notary  who 
went  to  the  country  to  take  the  acknowledg- 
ment of  Mrs.  Lockridge,  handed  it  to  Baxter 
on  Sunday  moniing.  with  the  cautionary  re- 
mark that  the  deed  should  be  recorded  at 
an  early  date,  as  it  would  be  necessary  to 
do  so  if  Baxter  knew  the  parties  to  the  deed 
as  well  as  other  people  did;  referring,  as 
Baxter  thought  to  Lockridge.  Baxter  says 
tills  moved  him  to  record  the  deed  prompt- 
ly, and  he  procured  the  clerk  to  admit  it 
to  record  between  8  and  4  o*clock  Monday 
morning.  It  seems  that  Baxter  was  up  very 
early,  mailing  some  letters,  as  the  mall  left 
very  early.  Now,  all  this  was  in  the  absence 
of  the  Barlows.  One  of  them  had  merely 
said  to  Baxter,  if  the  deed  was  returned  in 
time  Saturday  night  to  see  if  it  had  been 
acknowledged;  giving  him  no  directions  as 
to  recording  it  But  what  if  the  Barlows  had 
themselves  directed  this  prompt  recordation? 
Under  the  law  above  stated,  they  had  the 
right  to  do  so.  May  not  a  purchaser  prompt- 
ly record  his  deed?  As  we  have  above  seen, 
a  man  may  obtain  a  preference,  if  he  fears 
an  attachment  by  another  creditor  to  be 
imminent;  and  surely  he  can  record  his  deed 
at  once,  to  save  himself  from  such  attach- 
ment If  the  deed  is  valid,  its  hasty  recorda- 
tion cannot  invalidate  it 

There  Is  a  circumstance  which  tends  pretty 
strongly  against  the  Barlows  under  this  head 
of  actual  fraud.  It  is  the  only  circumstance 
that  has  any  appreciable  weight  with  me 
towards  branding  the  transaction  with  ac- 
tual fraud  on  the  part  of  the  Barlows.  While 
the  law  allows  a  man  to  purchase,  bona  fide, 
property  from  an  insolvent,  or  to  take  any 
steps  necessary  to  save  himself  by  preference, 
he  must  do  so  without  Intent  further  to  harm 
others  than  his  mere  purchase  or  preference. 
"A  transfer  may  be  fraudulent  although  it 
is  made  in  consideration  of  an  honest  debt  for 
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an  honest  claim  may  be  used  as  a  cover  to  a 
covinous  transaction.  The  distinction  is  be- 
tween a  transfer  made  solely  by  way  of  pref- 
erence of  one  creditor  over  others,  and  a  sim- 
ilar transfer  made  with  a  design  to  secure 
some  benefit  or  advantage  therefrom  to  the 
debtor,  or  to  delay  creditors  in  the  collection 
of  their  debts."  Bump,  Fraud.  Ck)nv.  §  172. 
A  balance  of  the  consideration  of  the  convey- 
ance going  to  Lockridge  after  the  abatement 
of  tne  stock  In  said  company,  liens  and  debts 
paid  by  Barlows,  and  payment  of  debts  due 
them  from  Lockridge,  and  the  sum  of  $201 
paid  him  in  cash,  which  balance  was  $1,129.25, 
was  paid  by  the  check  of  one  of  the  Barlows 
to  Lockridge*s  wife,  and  $1,700  of  said  cor- 
porate stock  was  some  time  afterwards  trans- 
ferred to  his  wife;  and  a  lot  in  Buena  Vista, 
which  had  been  sold  in  June,  1891,  by  Henry 
Barlow  to  Adams  &  Lockridge  was  also  con- 
veyed October  8,  1891,  to  the  wife  of  Lock- 
ridge. It  seems  that  the  transfer  of  the  stock 
to  Mrs.  Lockridge  was  not  agreed  upon  at 
the  date  of  the  transfer  of  the  farm  by  Lock- 
ridge to  the  Barlows,  but  was  an  afterthought 
of  Lockridge;  and  the  Buena  Vista  lot  had 
been  sold  by  Henry  Barlow  to  Adams  & 
Lockridge  long  before,  and  the  debt  there- 
for due  Henry  Barlow  was  a  part  of  the  con- 
sideration for  the  farm,  and  the  lot  was,  by 
after  request  of  Lockridge,  conveyed  to  his 
wife.  These  things  do  shade  the  h'ansaction 
with  the  look  of  bad  intent  on  the  part  of  the 
Barlows,  because  they  tend  to  show  that  they 
Qot  only  wished  to  convert  their  stock  and 
debts  against  Lockridge  into  this  farm,  and 
thus  save  themselves,  which  they  lawfully 
might  do,  but  were  aiding  Lockridge  in  screen- 
ing the  balance  of  the  purchase  money  and 
some  of  the  stock  and  the  Buena  Vista  lot 
from  others  creditors,  by  conveying  them  to 
LockrIdge*s  wife.  But  are  these  circumstances 
sufiiclent  to  overthrow  the  deed?  They  verge 
upon  it,  but  the  law  says  that  fraud  in  fact 
must  be  clearly  and  fully  proved.  If  these 
circumstances  stood  alone,  they  might  be 
sufficient  to  invalidate  the  transaction,  but 
they  lose  force  when  connected  with  the  fact 
that  the  Barlows  were  doing  only  a  lawful 
act  in  securing  themselves.  These  circum- 
stances are  not  sufficient  to  overthrow  the 
transaction.  I  have  no  doubt  that  Lockridge 
Intended  to  sell  that  farm,  prefer  his  Pocahon- 
tas friends,  get  some  money  from  it  and 
screen  it  from  his  creditors,  as  well  as  any 
other  property  he  could  likewise  save  to  his 
wife;  but  his  intent,  though  fraudulent,  will 
not  destroy  the  Barlows,  unless  we  can  fix 
upon  them,  by  such  full  proof  as  the  law  re- 
quires to  establish  fraud,  notice  of  Lockridge's 
fraudulent  intent.  And  Just  here  there  occurs 
to  me  a  proposition  of  law  which  goes  far 
to  sustain  this  action  of  Lockridge  in  having 
the  check  and  transfers  made  to  his  wife,  and 
considerably  relieves  this  apparent  badge  of 
fraud.  In  the  case  of  Glascock  v.  Brandon, 
m  W.  Va.  84,  12  S.  E.  1102,  it  is  held  that.  If 
a  married  woman  relinquishes  her  contingent 


dower  under  a  promise  at  or  about  the  time 
by  her  husband  that  other  property  shall  be 
settled  on  her  in  compensation  for  such  re- 
linquishment, the  settlement  will  be  good 
against  creditors  having  no  specific  Hen,  up  to 
the  value  of  the  dower  right  relinquished.  It 
may  be  that  In  this  case  the  property  trans- 
ferred to  the  wife  is  in  excess  of  her  con- 
tingent dower.  That  would  be  a  matter  in 
a  suit  between  the  creditors  and  Mrs.  Lock- 
ridge. The  transfer  would  be  good  to  the 
extent  of  her  dower,  and  for  the  excess  it 
would  stand  for  creditors.  I  use  this  view 
in  this  case  to  show  that,  in  a  legal  point  of 
view,  it  detracts  from  the  force  of  such  trans- 
fer to  the  wife  as  evidence  to  sustain  the 
charge  of  fraud  In  fact.  It  goes  far  to  re- 
lieve the  tinge  upon  the  transaction  which 
at  first  blush  is  caused  by  the  transfer  of  the 
stock  and  Buena  Vista  lot  and  check  to  Mrs. 
Lockridge.  Lockridge  swears  that  the  check 
for  the  balance  of  purchase  money  was  made 
to  his  wife  in  consideration  of  her  expectant 
dower,  and  I  do  not  see  that  that  would  be 
excessive  as  a  compensation  for  her  expectant, 
contingent  dower.  As  for  the  transfer  of  the 
stock  and  lot  to  Mrs.  Lockridge,  I  think  that 
was  not  arranged  at  the  date  of  the  deed,  but 
a  subsequent  arrangement;  and.  If  so.  It 
could  not  retroact,  and  make  the  deed,  if 
valid  at  its  date,  Invalid.  So  I  have  conclud- 
ed that  the  deed  from  Lockridge  to  the  Bar- 
lows cannot  be  overthrown  for  fraud  in  fact. 
I  will  not  say  that  this  conclusion  is  absolute- 
ly clear  to  my  mind,  but  it  is  more  satisfac- 
tory than  would  be  an  opposite  decision. 
I  have  detailed  circumstances  too  much. 
Though  practiced,  it  Is  wrong  to  incumber 
opinions  with  details  of  evidence  or  circum- 
stances. A  judge,  however,  often  does  so, 
feeling  that  counsel  expect  it  It  is,  in  my 
opinion,  very  objectionable  practice.  An 
opinion  full  of  mere  facts  Is  no  precedent  In 
other  cases.  An  opinion  should  merely  state 
results  or  conclusions  from  the  evidence,  and 
state  the  legal  propositions;  for  it  Is  the  pur- 
pose of  opinions  to  state  law,  that  it  may  be 
used  in  future  cases,  and  not  detail  mere  evi- 
dence. 

2.  The  conveyance  from  Lockridge  to  the 
Barlows,  though  not  fraudulent  in  fact,  is 
partially  a  preference  by  an  insolvent  debtor, 
and  In  law  would  inure  to  the  benefit  of  all 
creditors,  under  Code  1891.  c.  74,  §  2,  because, 
when  made,  Lockridge  was  clearly  insolvent. 
The  Barlows  were  fully  apprised  of  Lock- 
ridge's  financial  embarrassment,  if  not  of 
his  total  insolvency;  but  that  is  immaterial, 
as  his  mere  Insolvency  brings  the  deed  under 
said  Code  provision,  whether  the  Barlows 
knew  of  it  or  not  Wolf  v.  McGugln,  37  W. 
Va.  552,  16  S.  E.  797.  I  think,  therefore,  that 
so  far  as  regards  all  the  debts  due  from  Lock- 
ridge to  the  Barlows,  including  the  debt  on 
the  lot  in  Buena  Vista,  the  said  deed  was 
simply  a  preference.  I  think  that  as  to  the 
cash  paid,  and  the  transfer  of  the  stock  fn 
the    Pocahontas    &    Greenbrier    Investment 
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Oompany,  It  It  not  a  preference,  under  the 
statute,  but  la  to  be  regarded  a  sale,  and 
tbAt,  If  the  court  were  in  the  situation  to 
declaie  the  deed  a  preference,  the  Barlows 
would  be  given  preference  out  of  the  proceeds 
of  a  sale  of  the  farm,  if  one  could  be  ordered. 
And  why?  Because  the  said  statute  does 
not  at  all  prohibit  a  sale  by  even  an  insolvent, 
but  only  a  preference.  It  innovates  upon  the 
common  law  only  so  far  as  to  forbid  an  in- 
solvent from  preferring  particular  creditors. 
If  a  man  purchase  of  an  insolvent  a  farm 
at  $1,000  cash,  bona  fide,  the  deed  is  good. 
If  he  pays  $900  of  it  in  cash,  and  $100  in  an 
antecedent  debt  due  from  grantor  to  grantee, 
reason  and  justice  require  that  so  far  as  the 
transaction  is  a  cash  purchase,  valid  under 
the  law,  it  should  stand  good,  and,  so  far  as 
it  is  a  purchase  with  an  antecedent  debt, 
it  is  a  preference  under  the  statute,  and,  if 
the  farm  be  sold  by  the  court,  the  purchaser 
■hould  get  his  $900  back  first  and  the  residue 
should  go  to  all  creditors,  including  the  pur- 
chaser, for  his  $100.  This  carries  out  the 
statute,— goes  as  far  as  it  intended  to  go,— 
and  adjusts  the  equities  between  the  parties 
conformably  to  the  intent  of  that  statute.  So 
we  have  held  in  Carr  v.  Summerfleld,  34  S.  E. 
804.  Those  debts  which  were  liens  on  the 
land  at  the  date  of  said  deed  would  go  to 
the  benefit  of  the  Barlows,  by  subrogation. 
They  stood  good  against  other  creditors  of 
Lockridge,  and  the  Barlows,  having  paid 
them  off,  would  occupy  the  shoes  of  the  own- 
ers of  such  liens.  That  would  do  no  wrong 
to  other  creditors,  as  they  were  already  sub- 
ject to  such  liens.  I  think,  too,  that  as  the 
Barlows  paid  to  Hevner  and  others,  who 
were  general  creditors  of  Lockridge,  valid 
debts,  the  Barlows  would  get  the  benefit 
of  them  over  other  creditors  even.  Why? 
Because  those  creditors  could  lawfully  receive 
cash  in  payment  of  their  debts,  and  also  be- 
cause the  Barlows  furnished  cash  to  pay 
them;  and  this  is  just  the  same  as  it  would 
be  if  paid  to  Lockridge. 

3.  Under  the  principles  above  stated,  Her- 
old  and  other  creditors  of  Lockridge  would 
be  entitled  to  part  of  the  relief  they  seek, 
by  having  the  court  sell  the  farm  conveyed 
by  Lockridge  to  Barlows,  but  for  the  bar  of 
laches.  Section  2,  c.  74,  as  found  in  the  edi- 
tion of  the  Code  of  1891,  gives  no  limitation 
to  a  suit  to  set  aside  a  preference.  I  know 
of  no  statute  that  does,  operative  at  the  date 
of  the  conveyance  in  question.  This  statute 
I  consider  eminently  just,  because  It  gives 
all  just  creditors,  except  lienors,  an  equal 
share,  ratably,  in  the  property  of  an  insolvent 
debtor.  Still«  it  is  an  innovation  upon  the  an- 
tecedent law  in  the  Virginias,  and  generally 
In  this  country,  which  allowed  preference 
even  by  an  Insolvent.  This  statute  Is  some- 
what dangerous  for  business  men.  It  will 
overturn  many  instances  of  transfer  made  in 
good  faith  in  the  everyday  transaction  of 
honest  business,  where  the  transferee  had 
no  Idea  of  insolvency.    It  overturns  honest 


transactions.  These  considerations  call  loud- 
ly upon  a  court  to  say  that  those  who  would 
assail  such  a  conveyance  must  not  sleep  upon 
their  rights,  but  act  promptly.  Where  actual 
fraud  exists,  the  grantee  may  justly  suffer  the 
penalty  of  maldng  amends  after  a  long  time; 
and  even  there  I  think  there  should  be  a  stat- 
ute of  reasonable  limitations,  though  the  case 
be  one  of  fraud,  as  things  should  sometimes 
have  an  end.  But  in  the  case  of  a  deed  not 
fraudulent,  but  void  simply  because  it  is  a 
preference  of  an  honest  debt,  where  the  com- 
mon law  gave  entire  freedom  of  preference, 
I  think  parties  should  act  with  great  prompt- 
ness. They  ought  not  to  be  allowed  to  delay 
in  their  assault  upon  a  transaction  free  from 
moral  taint  They  ought  not  to  be  allowed 
to  revolutionize  things  honestly  done,  and  so 
bring  disaster  on  others,  after  a  long  time, 
whep  the  parties  had  gone  on  to  make  im- 
provements and  taken  other  steps  on  the  faith 
of  the  validity  of  the  transaction.  There 
being  no  statute  of  limitations,  it  is  simply 
a  question  of  laches,  in  equity.  What  time 
shall  be  given?  That  depends  on  the  cir- 
cumstances of  each  case.  The  deed  was  put 
on  record  at  once,— open  to  the  world.  Pre- 
sumably, the  parties  interested  lived  in  Po- 
cahontas, and  had  knowledge  or  means  of 
knowledge  of  the  transaction.  It  will  not 
do  for  the  plaintiffs  to  say  that  the  facts  were 
peculiarly  within  the  knowledge  of  the  Bar- 
lows and  Lockridge,  because  the  plaintiffs 
are  called  on  to  glean  information  touching 
their  rights  by  diligent  inquiry  and  the  adop- 
tion of  means  proper  to  that  purpose,  as  all 
business  people  are.  They  could  sue  and  call 
upon  their  adversaries  for  a  discovery  under 
oath.  As  said  in  Lafferty  v.  Lafferty,  42 
W.  Va.  792,  26  S.  E.  265:  "And  the  law 
is,  where  one  has  means  of  knowledge  of  a 
fraud,  or  sufficient  notice  to  put  him  on  in- 
quiry, it  is  enough  to  count  time  against  him. 
Kerr,  Fraud.  &  M.  310.  Where  he  has  means 
of  knowing  or  ascertaining,  where  he  is  put 
on  inquiry,  where  ordinary  prudence  for  his 
interests  suggests  that  he  inquire,  he  must 
do  so,  or  else  time  runs.  Opinion  in  Thomp- 
son V.  Iron  Co.,  41  W.  Va.  574,  23  S.  E. 
795,  and  cases  there  cited.  •  •  •  The 
United  States  supreme  court  said:  'The  de- 
fense of  want  of  knowledge  on  the  part  of 
one  charged  with  laches  is  one  easily  made, 
easy  to  prove  by  his  own  oath,  hard  to  dis- 
prove; and  hence  the  tendency  of  the  courts 
In  recent  years  has  been  to  bold  the  plaintiff 
to  a  rigid  compliance  with  the  law  which 
demands,  not  only  that  he  should  have  been 
ignorant  of  the  fraud,  but  that  he  should 
have  used  reasonable  diligence  to  have  in- 
formed himself  of  all  the  facts.  Especially 
is  this  the  case  where  the  party  complaining 
is  a  resident  of  the  neighborhood  in  which 
the  fraud  is  alleged  to  have  taken  place.* 
Foster  v.  Railroad  Co.,  146  U.  S.  99,  13  Sup. 
Gt  32,  36  L.  Ed.  903.  In  the  case  of  Broder- 
ick*s  Will,  21  Wall.  519,  22  L.  Ed.  605,  the 
same  ccurt  said:    'They  do  not  pretend  that 
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the  facto  of  the  fraud  were  dironded  In  con- 
cealment,  but  their  plea  Is  that  they  lived 
In  a  remote  and  secluded  region,  far  from 
means  of  Information,  and  never  heard* 
*  •  •  Parties  cannot  thus,  by  their  seclu- 
sion from  means  of  information,  claim  ex- 
emption from  the  laws  that  control  human 
affairs,  and  set  up  a  right  to  open  aU  transac- 
tions of  the  past  The  world  must  move  on, 
and  those  who  claim  an  interest  in  persons 
or  things  must  be  charged  with  a  knowledge 
of  thehr  status  and  condition,  and  of  the 
vicissitudes  to  which  they  are  subject' "  If 
such  is  the  rule  in  cases  of  fraud  in  contracts, 
is  there  not  more  reason  in  calling  for  prompt 
action  to  overthrow  a  deed  deemed  honest 
in  law,  and  only  objectionable  because  of  ito 
preferential  character?  On  this  subject  of 
laches,  see  Pusey  v.  Gardner,  21  W.  Va. 
470;  Trader  v.  Jarvls.  23  W.  Va.  100;  New- 
comb  V.  Brooks,  16  W.  Va.  82  (Syl..  point  10). 
In  Williams  v.  Maxwell,  45  W.  Va.  297.  31 
S.  B.  009,— a  case  to  set  aside  a  sale  for 
fraud,--Judge  McWhorter  discusses  the  sub- 
ject of  laches  quite  elaborately;  citing  many 
authorities  that  enforce  the  duty  of  diligence 
upon  him  who  would  set  aside  a  deed  for 
fraud.  But  I  repeat  that  the  case  of  a  mere 
preference,  free  from  actual  fraud,  calls  still 
more  loudly  for  the  requirement  of  a  suit 
within  a  short  time.  This  suit  was  delayed 
too  long,— four  years  and  four  months.  The 
Williams-Maxwell  Oase  said  three  years  was 
too  long.  The  public  policy  demanding,  un- 
der this  statute,  speedy  suit,  is  very  plain; 
but  I  am  the  more  inclined  to  come  to  the 
conclusion  that  this  suit  was  delayed  too  long 
from  the  fact  that  the  legislature,  in  chapter 

4,  Acts  1S05,  enforces  this  policy,  by  demand- 
ing that  a  suit  to  set  aside  a  preference  be 
brought  within  the  short  time  of  one  year, 
and,  if  the  deed  be  admitted  to  record  with- 
in eight  months,  the  suit  must'  be  brought 
within  four  months  after  such  recordation. 
That  statute  does  not  retroact  and  apply  to 
this  case.    State  v.  Mines.  38  W.  Va.  125,  18 

5.  E.  470.  But  it  calls  upon  us  to  enforce 
such  policy  by  saying  that  this  suit  was 
too  long  delayed.  Our  conclusion  is  to  re- 
verse the  decree  and  dismiss  the  bilL  Costo 
against  Andrew  Herold,  Wltz,  Beidler  &  Go., 
Gugenbeimer  &  Co.,  and  Armstrong,  Gator 
&  Go, 


(126  N.  C.  437) 

CARTER  et  al.  r.  WILMINGTON  &  W.  R. 
CO. 

(Supreme  Ctmrt  of  North  Carolina.    May  1, 
1900.) 

CARRIBRS-PRBIGHT— REFUSAL  TO  SHIP-PBN- 
ALTIBS  —  SEPARATE    OFFENSES  -  PARTIES- 
CAUSES   OF  ACTION-JOINDER. 
1.  Under  Code,   §  1064,  proriding  a  penalty 
for  a  transportation  company's  refusal  to  ship 
freight  tendered  it,  and  that  each  article  refus- 
ed shall  constitute  a  separate  offense,  where  a 
railroad  company  refused  to  transport  a  lot  of 
cattle  a  separate  penalty  could   be  recovered 


for  each  head  thereof,  since  each  head  was  an 

article,  within  the  statute. 

2.  Under  Code,  §  1964,  providing  a  penalty 
for  a  transportation  company's  refusal  to  trans- 
port freight,  the  penalty  may  be  recovered  by 
any  one,  since  Code,  §  1212.  provides  that, 
where  an  act  imposing  a  penalty  shall  not  des- 
ignate to  whom  the  penalty  is  given^  it  may 
be  recovered  by  any  one  who  will  sue  for  it,  and 
for  his  own  use. 

S.  The  joining  of  improper  oarties  with  plain- 
tiff is  harmless  error,  and  hence,  where  the 
state  was  improperly  joined  as  plaintiff  in  an 
action  to  recover  a  Statutory  penalty,  the  pro* 
ceeding  was  not  thereby  vitiated. 

4.  Penalties  claimed  against  the  same  defend- 
ant under  the  same  statute  may  be  properly 
joined. 

Faircloth,  O.  J.,  dissenting. 

Appeal  from  superior  court,  Oolumbns  coun- 
ty;  Timberlake,  Judge. 

Action  by  L.  W.  Carter  and  others  against 
the  Wilmington  &  Weldon  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintifTs,  de- 
fendant appeals.    Affirmed. 

Junius  Davis,  for  appellant  J.  B.  Schul- 
ken,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  brought 
under  section  1904  of  the  Code,  to  recover 
penalties  amounting  to  $3,000.  The  plaintiffs 
allege  that  on  two  consecutive  days  they  of- 
fered for  shipment  to  the  agent  of  the  defend- 
ant company  30  head  of  cattle,  all  of  which 
the  said  agent  refused  to  receive.  The  de- 
fendant demurred  on  several  grounds,  as  fol- 
lows: (1)  That  the  cause  of  action,  if  any, 
did  not  accrue  to  the  plaintiffs,  but  only  to 
the  state  of  North  Carolina,  for  the  benefit  of 
the  school  fund,  under  article  9,  §  5,  of  the 
constitution  of  this  state;  (2)  that  the  action 
can  be  nmintained  only  in  the  name  of  the 
state  alone,  and  not  on  the  relation  of  the 
plaintiffs;  (3)  that,  if  the  plaintiffs  have  any 
right  of  action,  they  must  sue  in  their  own 
names,  and  not  in  the  name  of  the  state,  as 
relators;  (4)  that  the  plaintiffs  are  improperly 
joined  as  relators;  (5)  that  the  superior  court 
has  no  Jurisdiction,  the  amount  of  the  penalty 
being  within  the  jurisdiction  of  a  justice  of  the 
peace;  (6)  that  the  act  prescribes  only  one 
penalty  for  the  entire  shipment  offered,  and 
not  separate  penalties  for  each  head  of  cattle; 
(7)  that  several  causes  of  action  are  improp- 
erly joined.  The  demurrer  was  overruled, 
and  we  think  properly  so.  The  Code  (section 
19G4)  provides  as  follows:  "Agents  or  other 
officers  of  raihoads  and  other  transportation 
companies,  whose  duty  it  is  to  receive 
freights,  shall  receive  all  articles  of  the  nature 
and  kind  received  by  such  company  for  trans- 
portation whenever  tendered  at  a  regular  de- 
pot station,  wharf  or  boat  landing,  and  shall 
forward  the  same  by  the  route  selected  by 
the  person  tendering  the  freight  under  exist- 
ing laws;  and  the  tram^portation  company, 
represented  by  any  person  refusing  to  re- 
ceive such  freight,  shall  be  liable  to  a  penalty 
of  $50,  and  each  article  refused  shall  consti- 
tute a  separate  offence."    This  section  is  tak 
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en  fktMD  section  1  of  chapter  182  of  the  Laws 
of  1879.  Section  1212  of  the  Ck>de  (ttey.  Code, 
c.  35,  §  47)  iB  as  follows:  "Where  a  penalty 
may  be  Imposed  by  any  law  passed  or  here- 
after to  be  passed,  and  It  shall  not  be  proTid- 
ed  to  what  person  the  penalty  is  given.  It 
may  be  recovered  by  any  one  who  wUl  sue 
for  the  same,  and  for  his  own  use."  The 
defendant  contends.  In  effect,  that  the  plain- 
tiffs have  no  cause  of  action,  that  they  can- 
not sue  jointly  or  in  their  own  names,  and 
that  but  one  penalty  attaches  for  the  refusal 
of  the  entire  shipment  offered.  We  will  re- 
verse the  order  of  consideration. 

The  statute  provides  in  express  terms  that 
each  article  refused  shall  constitute  a  sepa- 
mte  offense;  that  is,  a  distinct  violation  of 
the  law.  The  penalty  attaches  for  such  viola- 
tion, and  for  each  and  every  violation  thereof; 
otherwise,  a  party  might  violate  the  law 
once,  pay  the  penalty,  and  thereafter  be  free 
from  further  prosecution.  The  law  never  in- 
tended to  create  a  criminal  immune  by  any 
such  process  of  legal  vaccination.  This  is,  of 
course,  a  reductio  ad  absurdum;  but  is  it 
any  more  so  than  the  contention  of  the  de- 
fendant that  a  contrary  view  would  force 
us  to  hold  that  a  separate  penalty  would  at- 
tach to  each  nail  in  a  keg,  and  to  every 
lump  of  coal  in  a  car  load?  All  laws  must  be 
reasonably  construed,  and  in  such  a  manner 
as  to  give  effect  to  all  parts  thereof,  if  prac- 
ticable. As  this  court  has  said  in  Chappell  v. 
EUis,  123  N.  0.  269,  263,  31  S.  B.  711.  "We 
feel  compelled  to  carry  out  a  principle  only  to 
its  necessary  and  logical  results,  and  not  to 
its  furthest  theoretical  limit,  in  disregard  of 
other  essential  principles."  To  say  that  "each 
article"  meant  simply  the  entire  shipment  of- 
fered would  be  equivalent  to  saying  that  it 
meant  nothing,  because  it  would  add  nothing 
to  the  previous  part  of  the  section.  To  say 
further  that,  even  if  each  article  constituted 
a  separate  offense,  the  statute  did  not  intend 
a  separate  penalty,  would  Impose  upon  the 
statute  a  construction  utterly  foreign  both 
to  its  letter  and  spirit  The  object  in  provid- 
ing a  penalty  is  clearly  to  compel  the  com- 
mon carrier  to  perform  its  duty  to  the  pub- 
lic—not simply  to  the  abstract  public,  but  to 
each  individuaL  Penalties  are  made  cumula- 
tive, so  as  to  maise  it,  under  all  eircumstan- 
ceSy  as  far  as  practicable,  to  the  interest  of 
the  carrier  to  perform  its  duty.  Punishment 
and  compensation  are  essentially  different 
The  one  aims  merely  to  repair  the  injury 
done;  the  other»  to  prevent  its  recurrence. 
Compensation  should,  under  all  circumstan- 
ces, exactly  equal  the  injury;  while  punish- 
ment, to  be  effective,  must  exceed  the  injury, 
or  at  least  be  greater  than  any  possible  bene- 
fit which  can  accrue  to  the  offender  from  a 
violation  of  the  law.  Suppose  a  large  num- 
ber of  cattle  were  offered  for  shipment;  it 
might  be  cheaper  for  the  carrier  to  pay  a 
penalty  of  |oO  than  to  go  to  any  extra  ex- 
pense or  trouble  to  obtain  the  necessary  cars. 
Moreover,  the  usual  and  primary  meaning  of 


the  word  "article"  is  .opposed  to  the  idea  that 
it  means  the  entire  shipment.  The  Century 
Dictionary  defines  It  as  derived  from  "artlcu- 
lus,"  a  joint,  and  as  meaning  a  joint  connect- 
ing two  parts  of  the  body;  one  of  the  parts 
thus  connected;  a  separate  member  or  por- 
tion of  anything.  Worcester  says:  "A  single 
clause  In  any  writing;  a  particular  item  of 
several  that  make  up  an  account;  a  portion 
of  a  complex  whole."  Webster  says:  "A  dis- 
tinct portion  of  an  instrument;  a  distinct 
part"  In  Hopkins  v.  Westcott,  6  Blatchf .  64. 
12  Fed.  Cas.  p.  495,  where  the  contract  lim- 
ited the  liability  of  the  carrier  to  an  amount 
not  exceeding  |100  upon  "any  article,"  it  was 
held  that  the  words  "any  article,"  in  such 
paper,  do  not  mean  a  trunk  or  piece  of  bag- 
gage, and  its  entire  contents,  in  gross,  but 
mean  any  article  contained  in  a  piece  of  bag- 
gage. On  page  68,  6  Blatchf.,  and  page  495, 
12  Fed.  Obis.,  the  court  says:  "This  strict 
construction  is  in  harmony  with  the  policy  of 
the  law,  and  essential  to  the  protection  of 
the  community,  in  view  of  the  constant  de- 
vices of  carriers  to  escape  the  responsibilities 
of  their  calling,  while  their  eagerness  to  ob- 
tain the  patronage  of  the  public  remains  un- 
abated." In  Wetzell  v.  Dliuanore,  4  Daly,  193. 
where  three  cases  of  pills  were  bound  to- 
gether so  as  to  make  one  package,  the  court 
of  common  pleas,  in  general  term,  held  that 
each  one  of  the  boxes  constituted  a  separate 
article.  On  appeal  this  judgment  was  re- 
versed by  the  commission  of  appeals  (&i  N.  Y. 
496),  where  the  court  said:  "We  think  the 
'article'  valued  at  $50  was  the  single  package 
received,  in  its  entirety.  •  •  ♦  If  it  had 
turned  out  that  each  of  the  three  boxes  had 
contained  a  different  sort  of  drug,  and  that 
the  defendant  had  Imowledge  of  the  fact,  the 
case  might  have  presented  a  different  ques- 
tion." The  distinction  here  does  not  seem 
to  us  to  be  very  clearly  drawn,  but  we  sup- 
pose it  was  intended  to  meet  the  line  of  cases 
represented  by  Earle  y.  Cadmus.  2  Daly,  237, 
where  it  was  held  that  the  limitation  applied 
to  the  articles  in  a  trunk,  and  not  to  the 
trunk  collectively,  as  one  article.  Under  any 
of  these  cases,  as  the  cattle  were  not  and 
could  not  be  bound  together  into  one  pack- 
age* each  head  would  constitute  a  separate 
article. 

As  we  are  of  the  opinion  that  each  head  of 
cattle  was  a  separate  article,  in  contempla- 
tion of  the  statute,  the  refusal  of  which  was 
a  separate  offense,  it  follows  that  a  separate 
penalty  attached  thereto.  As  there  were  30 
head  of  cattle  refused.  30  separate  penalties 
were  incurred  by  the  defendant.  Who.  then, 
may  recover  these  penalties?  We  think  that 
all  penalties  imposed  by  section  1964  of  the 
Code  may.  under  the  provisions  of  section 
1212,  be  recovered  by  any  one  who  will  sue 
for  the  same.  While  section  1967  is  not  in- 
volved in  the  case  at  bar,  yet,  before  its 
amendment  by  chapter  520,  Laws  1891,  it 
is  so  similar  in  its  nature  and  purposes  to 
section  1964  that  the  same  general  rules  of 
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constrnctlon  apply  to  both,  and  cases  con- 
struing either  may  be  citeil  by  analogy  In 
the  interpretation  of  the  other.  In  fact,  the 
latter  section,  originally  enacted  in  1879,  was 
evidently  intended  to  supplement  the  for- 
mer, which  was  passed  in  1875,  and  which 
provided  a  penalty  only  when  common  car- 
**ier8  allowed  freight  received  by  them  to  re- 
main unshipped  for  more  than  five  days. 
Under  this  section  alone,  when  it  was  not 
convenient  for  the  carrier  to  ship  the  freight 
within  the  five  days,  It  could  avoid  the  pen- 
alty by  simply  refusing  to  receive  the 
freight.  The  principles  underlying  these  sec- 
tions are  fully  discussed  in  Branch  v.  Rail- 
road Co.,  77  N.  C.  347,— apparently  the  first 
case  upon  the  subject,— in  which  they  are 
held  constitutional.  There  the  recovery  was 
by  a  private  citizen,  suing  in  his  own  name, 
for  three  separate  penalties,  in  the  same  ac- 
tion. That  case  seems  to  settle  several  of 
the  questions  in  the  case  at  bar,  and,  as  it 
has  so  long  stood  the  test  of  uniform  approv- 
al, we  are  not  inclined  to  overrule  it  now. 
It  is  cited  and  approved  on  different  points 
in  Katzenstein  v.  Railroad  Co.,  84  N.  C.  G88; 
Keeter  v.  Railroad  Co.,  86  N.  C.  346;  Branch 
V.  Railroad  Co.,  88  N.  C.  570;  Id.  573;  Mld- 
dleton  V.  Railroad  Co.,  95  N.  C.  167;  Mc- 
Gowan  v.  Railroad  Co.,  Id.  417;  Alsop  v.  Ex- 
press Co.,  104  N.  C.  278,  10  S.  B.  297.  6  L.  R. 

A.  271;   State  v.  Moore.  104  N.  C.  749,  10  S. 

B.  183;  PurceU  v.  Railroad  Co.,  108  N.  C. 
414.  12  S.  B.  954,  956, 12  L.  R.  A.  113;  Sutton 
V.  Phillips,  116  N.  C.  502,  21  S.  E.  968;  Glan- 
ton  V.  Jacobs,  117  N.  C.  427.  23  S.  E.  335. 
These  citations  show  that  it  has  been  repeat- 
edly cited  with  approval  since  the  constitu- 
tional convention  of  1875  as  well  as  before. 
In  the  well-considered  opinion  in  Katzen- 
stein V.  Railroad  Co.,  supra,  this  court  ex- 
pressly held  that  the  penalty  against  a  rail- 
road company  for  failure  to  forward  freight 
is  not  given  by  article  9,  §  5,  of  the  constitu- 
tion to  the  county  school  fund.  It  also  held 
that  an  action  to  recover  the  penalty  under 
the  statute  is  an  action  ex  contractu,  and 
was  properly  brought  in  the  name  of  the  real 
plaintiff.  This  case  is  cited  with  approval 
on  these  points  In  McDonald  v.  Dickson,  87 
N.  C.  404,  Middleton  v.  Railroad  Co..  and  Mc-* 
Gowan  v.  Railroad  Co.,  supra;  Maggett  v. 
Roberts.  108  N.  O.  174,  12  S.  E.  890,  and  Sut- 
ton T.  Phillips,  supra.  The  defendant  lays 
great  stress  upon  the  case  of  Hodge  v.  Rail- 
road Co.,  108  N.  C.  24,  12  S.  E.  1041,  but  we 
think  that  case  can  be  clearly  distinguished 
from  the  one  at  bar.  The  court  expressly 
states  that  its  opinion  does  not  conflict  with 
Katzenstein's  Case,  and  bases  its  judgment 
upon  the  distinguishing  ground  that  section 
1960  of  the  Code  requires  the  penalty  "to  be 
sued  for  in  the  name  of  the  state  of  North 
Carolina  in  the  superior  court  of  Wake  coun- 
ty.*' Hodges  V.  Railroad  Co.  (the  present  de- 
fendant) 105  N.  C.  170,  10  S.  B.  917,  also  re- 
lied upon  by  the  defendant,  seems  to  us  to 


be  in  favor  of  the  plaintiff.  In  that  case  the 
headnote  by  Justice  Clark  is  as  follows: 
"The  plaintiff's  complaint  contained  two 
causes  of  action,— one,  to  recover  damages 
alleged  to  have  been  caused  by  the  roadbed 
erected  by  defendant  ponding  water  back  on 
plaintiff's  land;  the  other,  to  recover  dam- 
ages for  an  alleged  breach  of  duty  on  the 
part  of  defendant  in  not  putting  up  sufficient 
cattle  guards,  as  required  by  section  1975  of 
the  Code,  whereby  cattle  trespassed  upon 
plaintiff's  inclosed  lands  and  crops.  On  de- 
murrer, held  an  improper  Joinder  of  causes 
of  action,  the  first  being  for  Injury  to  prop- 
erty, a  tort,  while  the  second  arose  upon 
contract,  for  the  breach  of  an  implied  con- 
tract to  perform  a  statutory  duty,  and  the 
action  should  be  divided.**  The  defendant 
can  scarcely  now  be  heard  to  complain  at 
our  following  a  precedent  laid  down  in  its 
favor,  and  upon  its  suggestion.  In  Middle- 
ton  V.  Railroad  Co.,  95  N.  C.  167,  the  court 
expressly  held  that  actions  for  penalties 
should  properly  be  brought  in  the  name  of 
the  person  suing;  citing  the  cases  of  Branch 
V.  Railroad  Co.,  Katzenstein  v.  Railroad  Co., 
Keeter  v.  Railroad  Co.,  Branch  v.  Railroad 
Co.  (second  case),  supra,  and  Whitehead  v. 
Railroad  Co.,  87  N.  0.  255.  The  same  prin- 
ciple is  held  in  Maggett  v.  Roberts,  supra, 
Burrell  v.  Hughes,  116  N.  C.  430,  21  S.  B.  971. 
and  Goodwin  v.  Fertilizer  Works,  119  N.  C. 
120.  25  S.  E.  795;  in  all  of  which  cases  Mid- 
dleton's  Case  is  cited  with  approval. 

It  is  contended  that  the  plaintiffs  cannot 
maintain  their  action,  even  if  they  are  proper 
parties,  because  they  have  improperly  Joined 
the  state  as  a  plaintiff.  This  point  is  express- 
ly decided  in  Warrenton  v.  Arrington.  101  N. 
C.  109,  113,  7  S.  B.  654,  where  the  court  says: 
"The  state  is  not  a  proper  party  to  the  suit, 
and  it  has  been  decided,  contrary  to  the  for- 
mer practice,  that  under  the  code  system  the 
Joining  improper  parties  with  the  plaintiff  i» 
a  harmless  error,  as  Judgment  may  be  ren- 
dered in  favor  of  such  as  are  entitled,  and 
therefore  the  proceeding  is  not  vitiated,"— 
citing  Green  v.  Green,  69  N.  C.  294,  and 
Burns  v.  Ashworth,  72  N.  C.  496.  The  dif- 
ferent causes  of  action  in  the  case  at  bar, 
being  all  of  the  same  nature,  and  in  con- 
tract, may  be  Joined,  thus  bringing  the  ag- 
gregate sum  within  the  Jurisdiction  of  the 
superior  court,  as  has  been  repeatedly  held 
by  this  court  Moore  v.  Nowell,  94  N.  C.  265; 
MarUn  v.  Goode,  111  N.  C.  288,  16  S.  E.  232; 
Maggett  V.  Roberts  and  Burrell  v.  Hughes, 
supra. 

The  only  question  remaining  to  be  consid- 
ered is  whether  the  plaintiffs  can  sue  Jointly. 
We  see  no  reason  why  they  cannot,  and  the 
learned  counsel  for  the  defendant  frankly 
admits  that  he  can  find  no  case  in  this  state 
holding  against  such  right  If  the  defendant 
is  liable  for  the  penalty,  it  makes  no  differ- 
ence who  gets  it,  as  long  as  its  liability  is  ia 
no  way  increased.     While  the  penalty  ac- 
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ernes  to  any  one  who  may  8ne  for  it.  It 
seems  peculiarly  appropriate  that  it  should 
go  to  those  who  have  suffered  from  the  of- 
fense. We  find  in  88  N.  C.  570.  573,  two 
cases  brought  for  penalties  against  the  pres- 
ent defendant  by  Branch  &  Pope,  suing  in 
their  firm  name.  While  both  cases  were  de- 
cided against  the  plaintiffs  on  other  grounds, 
no  question  was  made  as  to  their  right  to 
sue  jointly.  Some  of  the  above  cases  are 
worthy  of  more  than  passing  notice.  In  the 
celebrated  case  of  McGowan  v.  Railroad  Ck>., 
supra,  known  as  the  "Rice  Case,"  the  plain- 
tiff recovered,  under  section  1967  of  the 
Code,  115  separate  penalties,  of  $25  each, 
amounting  in  the  aggregate  to  $2,875,  for  the 
unlawful  detention  of  27  bags  of  rice  for  115 
days.  In  the  well-considered  case  of  Sutton 
V.  Phillips,  supra,  many  of  the  questions 
now  before  us  were  elaborately  discussed, 
with  ample  citation  of  authority.  In  Bur- 
reU  V.  Hughes,  supra,  Chief  Justice  Fair- 
doth,  speaking  for  a  unanimous  court,  says: 
"The  person  suing  for  a  penalty  is  the  prop- 
er party  plaintiff,  and  not  the  state,  unless  so 
expressed  in  the  statute;"  citing  Mlddleton 
V.  Railroad  Co.,  and  Sutton  v.  Phillips,  su- 
pra. And  again,  on  page  437,  116  N.  C,  and 
page  973,  21  S.  B.:  "A  party  suing  for  penal- 
ties against  the  same  defendant  may  unite 
several  such  causes  of  action  in  the  same 
complaint,  and  if  they  e±ceed  $200  the  su- 
perior court  will  have  Jurisdiction."  In 
Goodwin  v.  Fertilizer  Works,  supra,  Furches, 
J.,  speaking  for  a  unanimous  court,  says: 
•The  party  suing  is  a  proper  plaintiff,  un- 
less the  statute  creating  the  penalty  pro- 
vides otherwise.  [Citing  Burrell  v.  Hughes, 
supra.]  The  second  assignment  cannot  be 
sustained,  as  the  party  claiming  the  penalty 
is  the  proper  plaintiff,  and  not  the  state. 
[Citing  Middleton  v.  Railroad  Co.,  supra.] 
The  third  assignment  cannot  be  sustained, 
as  this  question  has  been  decided,  and  has 
been  expressly  held  to  be  constitutional.  In 
Sutton  V.  Phillips,  116  N.  C.  502,  21  S.  E.  968, 
and  a  number  of  other  cases  there  cited.'* 

We  are  of  the  opinion  that  all  the  grounds 
of  demurrer  were  properly  overruled;  that 
the  plaintiffs  are  entitled  to  sue  jointly  for 
their  Joint  benefit,  and  may  recover  a  sepa- 
rate penalty  of  $50  for  each  head  of  cattle 
refused  and  for  each  day  on  which  they 
were  refused;  that  the  plaintiffs  were  the 
proper  parties  to  sue.  and  that  the  misjoin- 
der of  the  state,  being  surplusage,  does  not 
affect  their  right  to  recover;  that  penalties 
lie  in  contract,  and  may  therefore  be  Joined 
in  the  same  action,  which,  if  the  aggregate 
sum  therein  demanded  in  good  faith  exceeds 
$200,  comes  within  the  Jurisdiction  of  the 
superior  court;  and  that  section  5  of  article 
9  of  the  constitution,  providing  that  the 
dear  proceeds  of  all  penalties  and  forfei- 
tures shall  be  appropriated  for  establishing 
and  maintaining  free  schools,  applies  only 
to  such  penalties  as  are  given  by  law  to  the 
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state    or    some    department    thereof.     The 
Judgment  is  afiSrmed. 

FAIRCLOTH,  C.  J.,  dissents. 


(128  N.  C.  460) 
FLEMING  et  al.  v.  BARDEN. 
(Supreme  Court  of  North  Carolina.    April  1, 
1900.) 
MORTGAGES  — EXTENSION  —  TIME  -USURIOUS 
INTEREST  —  DISCHARGE  —  FORECLOSURE  — 
TRUSTS-APPBALr-TRUSTBE  —INFANCY  —  ES- 
TOPPEL. 

1.  Where  a  creditor  agreed  to  extend  the 
payment  of  a  debt  on  the  debtor's  paying  550 
Instead  of  $40  interest,  and  the  debtor  paid  the 
interest  to  the  creditor's  agent,  the  creditor  was 
bound  by  the  agreement,  though  baaed  on  the 
payment  of  usurious  interest. 

2.  Where  a  wife  executed  a  mortgage  on  trust 
property  in  which  she  had  a  life  estate  with  re- 
mainder to  her  children  to  secure  her  husband  s 
antecedent  debt,  and  after  her  death  the  hus- 
band procured  an  extension  of  time  without 
his  children's  consent,  such  extension  dischar- 
ged the  mortgage  by  operation  of  law,  though 
no  administrator  of  the  wife's  estate  or  guard- 
ian of  the  children  had  been  appointed,  and 
there  was  no  one  to  pay  the  debt.      ^  .    ^ 

8.  A  husband  and  wife  comveyed  land  in  trust 
for  the  wife  for  life,  remainder  to  their  chil- 
dren, by  a  deed  authorizing  the  gra-ntor  to  con- 
vey the  land,  and  to  require  the  trustee  to  join  m 
the  conveyance.  The  grantors  and  trustee  ex- 
ecuted an  absolute  deed,  which  was  in  effect 
a  mortgage  (m  the  land  to  secure  the  husband  s 
indebtedness,  and  after  the  death  of  both  the 
wife  and  the  trustee  the  mortgage  was  dischar- 
ged by  the  extension  of  the  time  of  payment  of 
the  husband's  debt,  and  the  remaindermen  sued 
to  recover  the  land  from  one  who  thereafter 
purchased  it  on  foreclosure  of  the  mortgage. 
tfcW,  that  the  trustee  had  a  bare  legal  title, 
which  passed  to  the  mortgagee  on  the  execution 
of  the  mortgage,  and  hence  the  fact  that  one 
of  his  children  had  been  21  years  of  age  more 
than  3  years  before  the  action  was  brought  to 
recover  the  land  constituted  no  bar  to  the  ac- 
tion. . 

4.  Where  a  wife  executed  a  mortgage  on  her 
property  to  secure  the  husband's  antecedent 
debt,  and  the  mortgage  was  discharged  by  the 
husband's  obtaining  an  extension  of  Ume  from 
the  creditor  after  the  wife's  death,  the  fact 
that  the  husband  was  present  at  a  subsequent 
sale  of  the  land  on  foreclosure  of  the  mortgage, 
and  failed  to  disclose  such  extension,  did  not 
estop  the  wife's  heirs  from  maintaining  a  suit 
to  recover  the  land  from  the  purchaser. 

Appeal  from  superior  court,  Beaufort  coiui- 
ty;  Starbuck,  Judge. 

Action  by  W.  S.  Fleming  and  others  against 
Maggie  Barden.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

A.  O.  Qaylord,  for  appellant  W.  B.  Rod- 
man, for  i^pellees. 

FURCHES,  J.  This  is  an  action  for  the 
possession  of  land.  In  which  the  defendant  de- 
nies title  in  the  plaintiffs,  alleges  title  in  her- 
self by  mesne  conveyances  from  plaintiffs' 
ancestors,  and  also  by  color  of  title  ripened  by 
adverse  possession,  and  the  statute  of  limita- 
tions. The  facts  presented  are  as  follows: 
That  in  June,  1881,  John  L.  Brown  and  wife, 
M.  L.  Brown,  conveyed  the  land  in  controversy 
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to  Ashley  Oongleton,  In  trust  for  M.  L.  Brown 
for  life,  then  for  the  Issue  of  John  L.  and  M.  L. 
Brown,  and.  If  the  said  M.  L.  Brown  should 
die  without  learing  issue,  then  for  the  said 
John  L.  Brown.  But  this  deed  expressly  pro- 
vided that  the  said  John  L.  Brown  and  M.  L. 
Brown  shall  have  full  power  and  authority, 
by  and  with  the  consent  of  each  other,  to  con- 
vey the  same  at  any  time,  "and  said  trustee 
shall  join  in  the  said  conveyance,  whether  the 
same  be  in  fee  simple  or  otherwise;"  that  on 
the  9th  day  of  February,  1881,  the  said  John 
L.  borrowed  $500  from  J.  B.  Stickney,  giving 
his  bond  due  three  years  after  date  at  8  per 
cent,  payable  annually,  and  secured  the  same 
by  a  mortgage  on  this  land  executed  by  John  L. 
and  M.  L.  Brown  and  the  trustee,  Congleton. 
This  mortgage  was  in  the  usual  form,  convey- 
ing the  fee  simple,  with  the  condition  that  it 
should  become  void  upon  the  payment  of  said 
bond.  On  the  3d  of  March,  1882,  the  trustee, 
Congleton,  died,  leaving  three  minor  children, 
two  of  whom  were  minors  at  the  commence- 
ment of  this  action.  The  other  had  been  of 
age  for  three  years  and  five  months  when  the 
action  was  commenced.  In  August,  1884,  the 
said  M.  L.  Brown  died,  leaving,  her  surviving, 
her  husband,  John  L..  and  the  plaintiffs  Moi- 
lie  L.  Fleming,  Dora  L.,  John  L.,  and  Lena 
M.  Brown;  the  last  three  named  being  minors 
under  21  years  of  age,  except  Mrs.  Fleming, 
who  was  under  coverture  when  this  action 
was  commenced,  and  is  still.  The  plalntiflTs 
allege  that  this  was  their  mother's  land,  that 
the  debt  was  that  of  their  father,  and  that 
the  mortgage  was  only  a  security  for  the  debt; 
and  they  further  allege  that  the  security,  the 
mortgage  lien  on  the  land,  was  discharged  by 
a  contract  made  and  entered  into  by  Stickney, 
the  mortgagee,  and  John  L.  Brown,  the  princi- 
pal debtor,  for  an  extension  of  time  on  the 
debt  so  secured  by  the  mortgage;  that  this 
agreement  was  In  the  fall  of  1881,  to  extend 
for.  one  year  for  $50;  that  in  January,  1888, 
Stickney  sold  under  the  mortgage,  when  Ar- 
thur Barden  bought,  and  took  deed  to  W.  C. 
Ayers,  who,  on  March  3.  1888,  conveyed  the 
same  to  the  defendant,  Maggie  Barden,  and 
that  she  has  been  in  possession  of  the  same 
over  since  the  date  of  her  deed,  in  March, 
1888.  Upon  the  admitted  facts  and  the  evi- 
dence in  the  case  the  court  submitted  the  fol- 
lowing issues:  *^1)  Did  Stickney  agree  with 
John  L.  Brown  to  extend  time  of  payment  of 
the  mortgage  debt  from  February  0,  1885,  to 
February  9,  1886,  in  consideration  of  the  pay- 
ment by  Brown  of  ten  per  cept  interest  on 
the  debt  for  the  year  ending  February  9.  1885, 
to  wit,  $50?  Ans.  Tes.  (2)  Was  said  con- 
sideration paid  by  Brown,  and,  if  so,  when? 
Ans.  Tes,  April,  1885.  (3)  Did  R.  T.  Hodges 
have  knowledge  of  his  alleged  appointment  aa 
trustee  in  the  proceeding  entitled  'John  L. 
Brown  and  others  ex  parte'?  Ans.  NOi  (4) 
Are  the  plaintiffs  the  owners  of  and  entitled 
to  recover  possession  of  the  land  described  in 
the  complaint?  Ans.  Yes.  (5)  What  is  the 
rental  value  of  the  land  for  the  period  begin- 


ning July  4,  1804,  up  to  the  present  time? 
Ans.  $300."  Thereupon  the  court  rendered 
Judgment  that  the  plaintiffs  are  the  owners  ot 
and  entitled  to  the  possession  of  the  land,  etc. 

Upon  the  close  of  the  evidence  the  defend- 
ant moved  to  nonsuit  the  plaintiffs  for  the  rea- 
son that  the  evidence,  ail  taken  to  be  true,  did 
not  make  out  a  case  for  the  plaintiffs.  This 
was  refused,  and  we  see  no  error  in  its  re- 
fusal. It  seems  to  us  that  it  could  hardly  be 
disputed  but  what  there  was  evidence  tend- 
ing to  prove  all  the  facts  alleged  by  the  plain- 
tiffs, and  sufficient  to  authorize  the  juzy  to 
find  the  issues  submitted  to  them  as  they  did. 
But,  taking  the  issues  as  found,  and  the  facts 
as  admitted,  the  case  presents  some  very  in- 
teresting questions  of  law,  upon  the  soluti<Mi  of 
which  the  rights  of  the  parties  dep^id.  The 
evidence  with  regard  to  the  contract  and  con- 
sideration for  the  extension  of  time  was  that 
the  mortgagee,  Stickney.  proposed  to  Brown, 
the  principal  debtor,  that  if  Brown  would  pay 
him  $50  interest,  instead  of  $40,  he  would  ex- 
tend the  time  12  months.  This  offer  was  ac- 
cepted by  Brown,  and  the  money  paid  to 
Stickney's  attorney  or  agent.  The  defendant 
asked  the  court  to  charge  the  jury  that  this 
did  not  constitute  a  contract  to  extend  the 
time  of  payment,  first,  for  the  reason  that  the 
plaintiffs  did  not  receive  the  money.  But  the 
court  held  that,  if  the  agent  received  It  under 
the  contract  and  agreement  of  Stickney  with 
Brown,  this  was  the  same  as  If  Stickney  had 
received  it  himself.  And  we  think  this  must 
be  so.  The  defendant  further  contended  that, 
if  he  did  receive  it  it  was  usurious  interest? 
that  a  contract  to  extend  time  must  be  upon 
a  good  consideration;  that  the  usurious. pay- 
ment of  interest  was  not  a  good  consideration, 
and  did  not  support  the  contract;  and  cited 
Bank  v.  Lineberger,  83  N.  C.  454,  as  authority 
for  this  contention;  and  it  Is  so  held  In  that 
case.  But  in  Garter  v.  Duncan,  84  N.  C.  676 
(the  next  term  after  the  case  of  Bank  v.  Line- 
berger had  been  decided),  the  case  of  Bank 
y.  Lineberger  was  overruled;  and  Carter  t, 
Duncan  has  been  held  to  be  the  law  ever  sinoe, 
and  has  tyeen  cited  with  approval,  in  several 
cases,  among  them  Forbes  v.  Sheppard,  98 
N.  a  111,  3  S.  E.  817;  Holllngsworth  v.  Tom- 
linson,  108  N.  C.  245,  12  S.  £.  989.  And,  as 
was  said  In  Bank  v.  Sumner,  119  N.  O.  591,  26 
S.  £1  129.  we  think  this  doctrine  has  been  car-: 
ried  far  enough.  But  It  seems  to  us  that 
these  cases  ought  to  be  considered- as  set* 
tling.  the  doctrine  in  this  state,  and  the  court 
below  properly  refused  to  give  this  instmc- 
tion.  This  covera  the  defendant's  prayers 
down  to  the  fift)i. 

ThQ  fifth  prayer  asks  the  court  to  instruct 
the  Jury  that,  as  Mrs.  Brown  was  dead  when 
this  agreement  for  extension  of  time  was 
made,  it  did  not  have  the  effect  to  discharge 
ttie  mortgage,  as  it  yrt^  not  shown  that  she 
had  an  administrator,  or  that  her  chiljdreo 
had  a  guardian,  and  (tiere  was  no  one  to  pay 
the  debt  The  court  refused  this  pr^y^r,  mxd 
the  defendant  excepted.    We  cannot  sustain 
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the  exception.  The  discbarge  is  by  operation 
of  law,  and  we  cannot  say  that  It  shall  apply 
tu  some  cases,  and  not  In  others.  We  have 
not  been  furnished  with  any  authority  for 
making  such  exception. 

The  sixth  prayer  is  that  the  original  trus- 
tee, Congleton,  was  dead,  and  that  his  Interest 
descended  to  his  heirs  at  law;  that  one  of 
them  had  been  above  the  age  of  21  for  more 
than  three  years  when  this  action  was  com- 
menced; that  where  the  trustee  is  barred^ 
the  cestui  que  trust  is  also  barred;  and  that, 
as  one  of  the  trustees  was  barred,  they  were 
all  barred,  and  the  plaintiffs,  though  infants 
and  femes  covert,  were  also  barred.  This  is 
a  correct  proposition  of  law,,  as  applied  to 
some  trusts.  But,  taking  the  view  of  the 
ease  we  do,  it  is  not  necessary  for  us  to  decide 
this  question.  The  deed  of  trust  to  Gongletcm 
expressly  authorizes  John  L.  and  M.  L.  Brown 
to  convey  in  fee  simple  or  any  less  estate,  and 
that  it  shall  be  the  duty  of  the  trustee,  Con- 
gleton,  to  Join  them  in  making  such  deed. 
They  exercised  this  power  in  making  this 
irortgage  to  Stickney,  and  the  trustee,  Congle- 
ton.  Joined  them  in  making  it  Congleton 
never  had  anything  but  the  bare  legal  title  to 
the  land,  and  when  this  mortgage  was  made, 
which  is  a  deed  in  fee  simple,  with  other  trusts 
attached,  all  the  estate  he  ever  had  In  the  kind 
passed  out  of  him  into  Stickney.  Congleton 
died  before  it  Is  alleged  that  there  was  any  dis- 
charge of  the  land  from  this  debt  on  account  of 
extension  of  time;  and  when  he  died  he  had 
uo  estate  to  descend  to  his  heirs.  It  is  true 
that,  if  Congleton  had  been  the  equitable  own- 
er as  well  as  the  legal  owner,  the  equitable 
right  of  redemption  would  have  descended  to 
his  heirs.  But  the  only  thing  their  father 
ever  had  was  the  naked  legal  title,  and  this 
was  gone.  He  had  nothing  to  descend  to  his 
heirs,  and  they  had  no  interest  to  redeem. 
And,  Indeed,  it  does  not  seem  to  be  claimed 
that  they  should  have  done  so.  But  the  de- 
fendants claim  that  the  naked  legal  title  was 
in  them,  and,  as  they  did  not  bring  suit  for 
the  possession  of  the  land,  the  statute  is  a 
bar  to  plaintiffs*  right  to  recover.  But  as  It 
is  seen  that  they  had  no  legal  title  to  the  land, 
and,  we  think,  no  equitable  estate,  the  doc- 
trine contended  for  by  defendants  does  not 
apply.  For  the  purposes  of  this  case,  it  is  not 
necessary  for  us  to  decide  where  the  legal 
title  was  after  the  discharge  of  tbe  land  from 
the  debt,  so  that  it  was  not  in  the  heirs  of 
Congleton.  It  may  be  that  when  the  mort- 
gage deed  was  made  to  Stickney  the  trust 
was  thereby  terminated,  and  that  Mrs.  Brown 
became  the  absolute  owner  subject  to  the 
mortgage  Incumbrance.  And,  if  this  was  not 
so,  it  would  seem  that  the  legal  estate  was  In 
the  defendant;  and,  if  so,  she  held  the  naked 
legal  title  in  trust  for  the  plaintiffs,  and  tbe 
statute  could  not  run  in  her  favor;  and,  if 
both  the  legal  and  equitable  estates  were  in 
the  plaintiffs,  the  statute  or  presumption  on 
account  of  possession  did  not  run  against 
them  on  account  of  their  infancy  and  cover- 


ture. The  land  being  discharged  from  the 
payment  of  the  debt  by  reason  of  the  exten- 
sion of  time,  the  mortgagee  had  no  right  to  sell 
under  the  mortgage,  unless  it  was  the  naked 
legal  title;  and  the  purchaser  at  the  sale  got 
nothing  more.  It  is  like  selling  after  the  debt 
had  been  paid.  Jenkins  v.  Daniel,  125  N,  C. 
161.  34  S.  E.  239.  It  is  true  that  John  L. 
Brovni  seems  to  have  been  at  the  sale,  made 
no  objection  to  it,  and  did  not  then  let  it  be 
known  that  he  had  obtained  an  extension  of 
time.  And,  if  it  had  been  his  land,  it  would 
seem  that  this  would  be  an  estoppel  in  pals. 
But  it  was  no  estoppel  as  against  the  plain- 
tiffs who  are  infants  and  femes  covert  It 
may  be  a  hardship  on  the  defendant,  if  she 
was  an  innocent  purchaser  without  notice 
(which,  if  so,  is  not  presented  by  tbis  appeal), 
but  such  is  said  to  be  "the  quicksands  of  the 
law,"    The  Judgment  is  affirmed. 


(US  N.  C.  458) 
BROWN  v.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    May  1, 
1900.) 

MASTER  AND  SERVANT— NEGLIGENCE— WARN- 
ING SERVANT. 
The  engineer  and  conductor  of  a  train  on 
which  plaintiff  served  as  a  fireman  were  order- 
ed to  stop  at  a  certain  station  to  await  a  train 
having  engine  "No.  54."  When  plaintiff's  train 
anived  there  it  was  dark,  and  another  train, 
drawn  by  engine  '*No.  C4"  was  on  the  siding. 
Plaintiff's  engineer  slowed  up,  but  did  not  stop. 
They  read  the  figures  "64"  on  the  engine  on  the 
siding  as  "54,"  and  supposing  it  was  the  train 
they  were  to  meet  there,  and  having  no  notice 
that  they  were  to  meet  the  train  they  saw  on 
the  siding,  plaintifTs  train  passed  the  station, 
and  collided  with  the  train  drawn  by  No.  54. 
Heldt  that  the  railroad  company  was  not  negli- 
gent because  it  failed  to  notify  plaintiff's  en- 
gineer that  the  train  drawn  by  No.  64  would  al- 
so be  met  at  the  stiftlon. 

Appeal  from  superior  court,  Forsyth  coun- 
ty;  Shaw,  Judge. 

Action  by  J.  T.  Brown  against  the  South- 
em  Railway  Company.  Prom  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

This  is  an  action  brought  to  recover  dam- 
ages for  personal  injuries  received  through 
the  alleged  negligence  of  the  defendant  At 
the  close  of  the  plaintiff's  testimony,  his 
honor  intimated  that,  nothwithstanding  the 
similarity  between  No.  64  and  the  expected 
train  in  situation,  signals,  and  numbers,  he 
would  hold  that  the  defendant  company  was 
not  negligent  In  failing  to  notify  section  3  of 
train  No.  44  that  the  train  with  an  engine 
No.  64  would  be  on  the  side  track  at  Lexing- 
ton. Upon  this  intimation  the  plaintiff  sub- 
mitted to  a  nonsuit  and  appealed. 

The  material  facts  appear  to  be  as  fol- 
lows: The  defendant  company  was  running 
a  freight  train  north  from  Salisbury,  N.  C, 
to  Greensboro,  N.  C  The  train  number  was 
44,  and  running  In  six  sections,  and  entitled, 
respectively,  third,  fourth,  fifth,  and  sixth 
sections  of  train  No.  44.    8aid  trains  were 
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under  orders  given  to  each  Bectlon,  and  to 
all  others  running  between  Salisbury  and 
Greensboro.  Plaintiff  was  the  fireman  on 
train  entitled  the  third  section  of  train  No. 
44,  having  an  engine,  No.  37.  The  orders 
given  to  conductor  and  engineer  of  the  second 
and  third  sections  of  train  No.  44— the  third 
section  being  the  train  on  which  plaintiff 
was  serving— were  as  follows:  That  an  ex- 
tra train  from  Greensboro  to  Salisbury,  hav- 
ing engine  No.  54,  had  the  right  of  track 
over  the  second  and  third  sections  of  train 
No.  44  from  Greensboro  to  Lexington.  The 
trains  run  according  to  numbers,  No.  1  go- 
ing as  first,  and  so  on.  As  plaintiff's  train, 
to  wit,  the  third  section  of  train  No.  44,  ap- 
proached the  siding  at  Lexington,  the  engi- 
neer and  plaintiff  saw  a  train  standing  on 
the  siding  to  the  left  hand.  Said  train,  so 
standing  on  the  siding,  showing  white 
lights,  denoting  extra,  had  steam  up,  and 
headlight  burning,  and  an  engine.  No.  64. 
That  plaintiff's  train  slowed  up,  but  did  not 
stop.  The  engineer  and  plaintiff  read  the 
figures  64  on  said  engine  as  54,  and,  suppos- 
ing it  was  extra  train  No.  54,  which  they 
were  ordered  to  stop  for  at  Lexington,  and 
having  no  notice  that  a  train  with  engine 
No.  64  would  be  standing  at  Lexington,  and 
not  seeing  the  second  section  of  train  No.  44. 
standing  ahead  at  Lexington,  and  supposing 
it  had  gone  by,  passed  on  by  Lexington,  and 
about  two  miles  north  of  Lexington  collided 
with  the  extra  train  having  engine  No.  54, 
which  was  the  identical  train  they  were  or- 
dered to  stop  and  await  the  arrival  of  at 
Lexington.  In  this  collision  plaintiff  was  in- 
jured, and  brought  this  action  to  recover 
damages. 

Among  other  allegations  the  complaint 
says:  '*That  on  approaching  the  station  at 
Lexington  there  was,  as  plaintiff  was  in- 
formed and  believes,  a  mixed  train  standing 
on  siding,  attached  to  engine  64,  of  which 
they  had  no  notice  or  orders;  and,  the  fig- 
ures 64  being  so  similar  to  the  figures  on  en- 
gine 54,  which  they  expected  to  find  on  said 
siding,  that  they  passed  on  without  stopping, 
it  being  In  the  nighttime,  and  the  figures  on 
the  engine  being  read  by  artificial  light" 
It  appears  that  the  plaintiff's  train  was  a 
section  of  the  regular  train,  and  therefore, 
when  within  Its  schedule  time,  had  a  right 
of  track  superior  to  all  extra  trains,  unless 
limited  by  special  order.  Among  the  rules 
of  defendant  company  in  the  record  we  find 
the  following  train  orders:  "120.  Conductors 
and  engineers  will  be  held  equally  responsi- 
ble for  the  violation  of  any  of  the  rules  gov- 
erning the  safety  of  their  trains,  and  they 
must  take  every  precaution  for  the  protec- 
tion of  their  train,  even  if  not  provided  for 
by  the  rules."  "05.  No  train  must  leave  a 
junction,  a  terminal,  or  other  starting  point 
or  pass  from  double  to  single  track,  until  it 
has  ascertained  that  all  trains  due,  which 
have  the  right  of  track  over  It  have  arrived 
01  fittf*    "522.  A  train,  or  any  section  of  a 


train,  must  b^  governed  strictly  by  the  terms 
of  the  orders  addressed  to  it  &nd  must  not 
assume  rights  not  confeiTOd  by  such  orders. 
In  all  other  respects  it  must  be  governed  by 
the  train  rules  and  time-tables."  '*82.  All 
extra  trains  are  of  inferior  class  to  all  regu- 
lar trains  of  whatever  class."  "When  the 
train  of  inferior  right  has  reached  the  desig- 
nated point  the  order  is  fulfilled  and  the 
train  must  then  be  governed  by  time-table 
and  train  rules  or  further  orders." 

Watson,  Buxton  &  Watson,  for  appellant. 
Glenn  &  Manly  and  W.  M.  Hendren,  for  ap- 
pellee. 

DOUGLAS,  J.  The  injury  occurred  on 
the  2d  day  of  November,  1806,  before  the 
fellow  servant  act  of  1807,  and  therefore  the 
negligence  of  the  engineer,  who  was  the  fel- 
low servant  of  the  plaintiff,  is  not  Imputable 
to  the  defendant  The  case  was  ably  and 
candidly  argued,  and  it  is  admitted  that  the 
negligence  of  the  defendant  if  any  there  be, 
must  consist  in  its  failure  to  notify  the 
plaintiff's  engineer  that  an  extra  train, 
drawn  by  engine  No.  64,  would  be  met  at 
Lexington.  Had  the  collision  occurred  with 
this  train,  which  we  will  call  "No.  64,"  the 
case  would  be  essentially  different;  but  its 
presence  at  Lexington  did  not  directly  cause 
any  injury  to  the  plaintiff,  and  did  not  con- 
tribute to  his  injury,  except  in  so  far  as  it 
tended  to  mislead  the  engineer  by  its  simi- 
larity in  numbers  with  the  train  which  he 
expected  to  meet.  It  was  a  singular  coin- 
cidence that  an  extra  train  draw  by  engine 
No.  64  should  be  standing  on  the  siding  at 
the  time  and  place  where  the  plaintiff's  engi- 
neer was  ordered  to  pass  an  extra  having 
engine  No.  54;  but  we  do  not  think  that  It 
was  anything  more  than  a  coincidence.  It 
is  true  the  defendant  might  have  notified  the 
plaintiff's  engineer  that  No.  64  would  be  at 
Lexington,  and  have  cautioned  him  not  to 
mistake  it  for  No.  54.  This  might  have 
avoided  the  accident.  But  could  the  defend- 
ant be  reasonably  required  to  anticipate  that 
the  engineer  would  make  such  a  mistake, 
under  circumstances  of  such  imminent  dan- 
ger, when  he  had  the  means  of  accurate  in- 
formation? In  the  light  of  subsequent 
events,  we  may  say  that  it  was  unfortunate 
that  the  defendant  did  not  notify  the  engi- 
neer of  the  presence  of  No.  04;  but  we  must 
not  forget  the  old  and  homely  proverb  that 
"our  hindsights  are  always  better  than  our 
foresights."  The  engineer  could  easily  have 
ascertained  the  difference  in  numbers  by  the 
exercise  of  reasonable  care,  which  he  was 
bound  to  use  by  the  express  rules  of  the 
company  and  the  inherent  responsibilities  of 
his  position.  He  failed  to  obey  the  orders 
of  the  company,  and  that  failure  appears  to 
have  been  the  proximate  cause  of  the  acci 
dent  As  his  negligence  was  not  then  im- 
putable to  the  defendant  and  as  we  do  not 
think   the  defendant  was  required,  in  the 
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exercise  of  reasonable  care,  to  notify  the 
plaintifTs  engineer  of  the  presence  of  No. 
64,  we  fail  to  find  any  evidence  whatsoever 
tending  to  prove'  the  negligence  of  the  de- 
fendant   The  Judgment  Is  aflOxmed. 


(126  N.  C.  487) 

SLOAN  V.  CAROLINA  CENT.  RY.  CO. 

(Supreme  Coart  of  North  Carolina.    May  1, 
1900.) 

CARRIER— BILL  OP  LADINQ  TO  ORDER— IN- 
SPECTION—PRODUCTION  OP  BILL— DEMUR- 
RER—APPEAL— REVERSAL  —  RETRIAL  — AN- 
8WER1NQ   OVER-JURISDICTION. 

1.  A  complaint  averred  that  one  who  had  a 
eontract  with  certain  mills  for  the  parchase  of 
cotton  took  a  bill  of  lading  therefor  from  de- 
fendant "to  order,  notify  S.  B.  Tanner,  Treas- 
orer/'  who  was  treasurer  of  the  mills;  that  a 
draft  was  drawn  od  the  treasurer,  and  attach- 
ed to  the  bill,  and  both  assigned  to  plaintiff;  and 
that  the  defendant  wrongfnily  permitted  the 
mills  to  examine  the  cotton  without  production 
of  the  bill  of  lading,  in  consequence  whereof 
the  mills  refused  to  accept  the  cotton  and  pay 
the  draft,  as  they  otherwise  would.  Held,  that 
the  complaint  was  demurrable,  since  the  re- 
quest to  "notify"  conferred  on  the  mills  as  full 
right  to  inspect  as  if  it  had  been  the  consignee, 
and.  if  the  cotton  was  wrongfully  rejected, 
plaintiffs  cause  of  action  was  against  the  mills. 

2.  A  complaint  alleged  that  defendant  wrong- 
fully allowed  one  who  had  agreed  to  purchase 
cotton  of  plaintiff  to  examine  the  cotton  with- 
out a  production  of  the  bill  of  lading,  which 
was  "to  order,  notify  S.  B.  Tanner,  Treasur- 
er," with  draft  attached,  Tanner  being  treasur- 
er of  the  pur(:haser;  and  alleged  that  thereby 
the  mills  refused  to  accept  the  cotton,  as  they 
otherwise  would,  and  that  defendant  negligent- 
ly retained  part  of  the  cotton  unloaded,  in  cars, 
without  notifying  plaintiff,  and  wrongfully  re- 
quired plaintiff  to  pay  demurrage  therefor,  and 
defendant  demurred  that  allowing  the  exami- 
nation showed  no  cause  of  action,  and  that  it 
did  not  sufficiently  appear  from  the  complaint 
how  the  requirement  of  payment  of  demurrage 
was  wrongful.  Held  that,  as  the  demurrer  ad- 
mitted the  allegations  as  to  the  detention  of 
the  cotton  in  cars,  and  the  wrongful  compel- 
ling of  poyment  of  demurrage,  it  was  error  to 
sustain  the  demurrer  to  that  part  of  the  com- 
plaint. 

3.  Under  Clark's  Code  (3d  Ed.)  267,  note  1, 
providing  that  a  plaintiff  may  unite  in  the  same 
complaint  seTcral  causes  of  action  where  they 
all  arise  out  of  a  transaction  connected  with 
the  same  subiect  of  action,  the  complaint  was 
not  demurrable  for  misjoinder  of  causes  of  ac- 
tion, since  both  matters  of  complaint  arose 
out  of  transactions  connected  with  the  same 
anbject  of  action. 

4.  SustaiTilng  a  demurrer  to  a  portion  of 
plaintiff's  complaint,  which  has  the  effect  of 
reducing  the  damages  below  $200,  does  not 
oust  the  superior  court  of  jurisdiction  where 
the  sum  originally  demanded  is  not  so  palpably 
in  bad  faith  as  to  be  a  fraud  on  jurisdiction. 

5.  Where  a  complaint  containmg  a  prayer 
for  an  injunction  showed  on  its  face  that  the 
^*onrt  had  no  jurisdiction  oTcr  the  subject-mat- 
ter as  to  the  injunction,  the  prayer  was  proper- 
ly dismissed. 

6.  Where,  on  appeal  from  an  order  sustain- 
ing a  demurrer,  the  demurrer  is  overruled  as  to 
one  of  the  causes  of  action  alleged,  the  defend- 
ant on  the  remand  of  the  case  may  answer  over 
under  Oode,  §  272,  providing  that  after  the  de- 
cision of  a  demurrer  the  judge  shall,  if  it  ap- 
,pear  that  the  demurrer  was  interposed  in  good 
-faith,  allow  the  party  to  plead  over. 


Appeal  from  superior  couit,  Mecklenburg 
county;  Allen,  Judge. 

Action  by  J.  H.  Sloan  against  the  Carolina 
Central  Railway  Company.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Reversed. 

Osborne,  Maxwell  &  Keerans,  for  appellant. 
Burwell,  Walker  &  Cansler,  for  appellee. 

CLARK,  J.  The  complaint  avers  that  one 
Warllck  had  a  contract  with  the  Henrietta 
Cotton  Mills  for  the  purchase  of  cotton,  under 
which  he  bought  a  lot  of  cotton;  that  he  took 
a  bill  of  lading  therefor,  "to  order,  notify  S. 
B.  Tanner,  Treasurer"  <who  was  treasurer 
of  the  Henrietta  Mills);  that  he  drew  a  draft 
on  said  Tanner,  treasurer,  for  the  price  of  the 
cotton,  which  he  indorsed,  with  the  bill  of 
lading  attached,  for  value,  to  the  plaintiff. 
It  is  further  alleged  that  the  defendant  com- 
pany wrongfully  and  carelessly  permitted  the 
Henrietta  Mills  to  examine  the  cotton  with- 
out production  of  the  bill  of  lading,  in  con- 
sequence whereof  the  said  Henrietta  Mills 
refused  to  accept  the  cotton  and  pay  the 
draft,  as  they  otherwise  would  have  done; 
and  also  that  for  many  days  after  the  said 
mill9  refused  to  accept  the  cotton  the  defend- 
ant carelessly  and  negligently  retained  part 
of  the  cotton  unloaded,  in  the  cars,  without 
notifying  the  plaintiff,  and  wrongfully  requir- 
ed the  plaintiff  to  pay  $00  demurrage  there- 
for, which  he  paid  under  protest;  and  allegci^ 
that  by  reason  of  the  above  negligence  and 
wrongful  acts  he  has  sustained  altogether 
$842.80  damages.  The  defendant  demurs,  in 
substance,  because  it  was  not  a  wrongful  act 
to  permit  the  Henrietta  Mills  to  examine  the 
cotton,  and  that,  if  it  were,  it  does  not  suffi- 
ciently appear  from  the  complaint  how  any 
legal  or  actionable  injury  was  done  to  the 
plaintiff,  and  that  it  does  not  sufficiently  ap- 
pear from  the  complaint  how  the  requirement 
of  payment  of  demurrage  was  wrongful. 
The  court  below  sustained  the  demurrer,  and 
dismissed  the  action. 

The  plaintiff  does  not  contend  that,  if  the 
cotton  had  been  consigned  to  the  Henrietta 
Mills,  It  would  have  been  wrongful  to  have 
permitted  it  to  examine  the  cotton,  but  says 
that  the  bill  of  lading,  being  "to  order,  no- 
tify S.  B.  Tanner,  Treasurer,"  was  notice 
that  the  plaintiff  retained  ownership  till  the 
production  of  the  bill  of  lading  by  said  Tan- 
ner, treasurer  of  the  Henrietta  Mills.  This 
point  might  be  well  taken  if  the  action  were 
for  wrongful  delivery  to  the  cotton  mills 
without  the  production  of  the  bill  of  lading 
indorsed  to  the  mills  or  its  treasurer,  but  the 
request  to  "notify"  certainly  conferred  upon 
the  cotton  mills  as  full  right  to  inspect  the 
cotton  as  if  it  had  been  the  consignee.  No 
injury  to  the  cotton  from  the  inspection  is 
averred.  Construing  the  complaint  liberally, 
as  is  now  required  (Code,  §'200),  it  means,  if 
it  legally  means  anything,  that  by  reason  of 
permitting  the  Henrietta  Mills  and  its  agents 
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to  inspect  the  cotton  they  were  made  dissat- 
isfied, and  refused  payment,  whereas,  if  they 
had  been  compelled  to  "bny  a  pig  in  a  poke/' 
the  cotton  would  have  been  accepted,  and  the 
draft  paid.  If  the  cotton  was  wrongfully 
rejected,  the  plaintiff's  cause  of  action  is 
against  the  Henrietta  Mills,  for,  as  assignee 
of  Warlicic  he  stood  in  Warlick's  shoes.  If 
it  was  rightfully  rejected,  it  cannot  be  con- 
tended that  there  was  a  cause  of  action,  for, 
even  if  the  Henrietta  Mills  had  taken  the 
cotton  without  opportunity  of  inspection,  it 
could  have  immediately  recovered  back  from 
the  plaintiff,  assignee  of  the  bill  of  lading, 
for  any  deficiency  in  the  quality  or  weight  of 
the  cotton  or  otherwise.  Finch  v.  Gregg  (at 
this  term)  d5  8.  B.  251. 

The  allegation  as  to  the  detention  of  the 
cotton  in  cars  at  place  of  destination  without 
notice  to  the  plaintiff,  and  wrongfully  com- 
pelling him  to  pay  $00  for  demurrage,  which 
was  paid  under  protest,  is  admitted  by  the 
demurrer.  It  may  be  denied  by  an  answer, 
and  a  different  state  of  facts  may  be  found 
on  the  trial,  but  it  was  error  to  sustain  the 
demurrer  in  that  regard. 

There  was  no  demurrer  for  misjoinder  of 
causes  of  action,  and  there  was  no  ground 
therefor,  for  both  matters  of  complaint  (even 
If  treated  as  separate  causes  of  action)  were 
transactions  "connected  with  the  same  sub- 
ject of  action."  Clark's  Code  (3d  Ed.)  267, 
note  1;  Hamlin  v.  Tucker,  72  N.  a  502; 
Ck>ok  V.  Smith,  119  N.  C.  860,  25  S.  B.  958; 
Benton  v.  Collins,  118  N.  a  196,  24  S.  E.  122, 
and  other  cases  there  cited.  Nor  does  it 
make  any  difference  that  by  sustaining  the 
demurrer  as  to  damages  alleged  for  wrongful 
inspection  of  the  cotton  the  other  damages 
alleged  are  reduced  below  $200.  It  is  the 
"sum  demanded  in  good  faith"  which  confers 
jurisdiction,  even  though  each  of  the  several 
distinct  causes  of  action  are  under  $200.  Bur^ 
reU  V.  Hughes,  116  N.  C.  430,  21  S.  E.  971; 
Martin  v.  Goode,  111  N.  C.  288,  16  S.  B.  232; 
Maggett  V.  Roberts,  108  N.  C.  174,  12  S.  E. 
800;  Moore  v.  NoweU,  94  X.  O.  265;  Carter 
V.  Railroad  Co.  (at  this  term)  36  S.  E.  14. 
Under  the  former  system  of  practice,  a  party 
might  be  turned  out  of  equity,  and  told  to 
bring  his  action  at  law,  or  be  dismissed  by 
one  door  of  the  court  room  because  he  had. 
sued  in  debt  or  covenant,  when  he  might 
come  back  through  another  door  with  an  ac- 
tion of  trespass  on  the  case,  or  replevin,  or 
detinue.  But  now  these  refinements  have 
been  abolished,  because  not  conducive  to  the 
administration  of  justice;  and,  if  a  party 
gets  into  court  legally,  he  will  not  be  turned 
out  to  CQme  into  court  some  other  way.  It 
would  put  additional  costs  on  the  plaintiff, 
and  be  additional  trouble  to  both  plaintiff  and 
defendant,  with  no  benefit  to  either.  Except 
when  the  coming  into  the  superior  court  is 
a  fraud  upon  the  jurisdiction,  the  jurisdiction 
in  that  court  will'  not  be  ousted  by  the  failure 
of  a  plaintiff  to  sustain  part  of  his  causes  of 
action.    The  present  law  is  thus  stated  in 


Martin  v.  Goode,  supra:  '^Should  the  sum 
demanded  be  reduced  under  $200  by  failure 
of  proof,  or  by  sustaining  a  demurrer  to  any 
part  thereof,  or  to  some  or  the  causes  of  ac- 
tion, the  jurisdiction  wonld  not  thereby  be 
ousted,  except  when  the  sum  demanded  is  so 
palpably  in  bad  faith  as  to  amount  to  a  fraud 
on  the  jurisdiction."  The  case  of  Howard  v. 
Association,  125  N.  C.  49,  34  S.  E.  199,  does 
not  overrule  this  settled  practice.  The  head- 
note  is:  "The  superior  court  has  no  original 
jurisdiction  when,  in  no  event,  the  plaintiff 
can  recover  as  much  as  $200."  There  was, 
it  is  true,  also  a  prayer  for  an  Injunction, 
but  the  court  dismissed  that,  because  on  the 
face  of  the  complaint  the  courts  of  this  state 
had  no  jurisdiction  of  the  subject-matter,  and 
as  to  the  injunction  the  action  was,  as  it 
were,  coram  non  judice.  When  the  case  goes 
back  the  defendant  will  have  the  right  to 
answer  over.    Code,  §  272.    £^ror. 


(126  N.  C.  1083) 
STATE  V.  SAVERY. 
(Supreme  Court  of  North  Carolina.     April  1, 
1900.) 

CRIMINAL  LAW  — APPEAL  OP  STATE  — WHHN 
ALLOWABLE— APPEAL  FROM  GEN- 
ERAL VERDICT. 
Code,  §  1237,  provides  that  an  appeal  may 
be  taken  by  the  state  in  criminal  cases  when 
judgment  has  been  given  for  defendant  on  a 
special  verdict  or  a  demurrer,  or  on  motion  to 
quash  or  in  arrest  of  judgment,  and  in  no  other 
eases.    HM,  that  where  a  defendant  pleaded, 
"Not  guilty,*^*  and  the  jury  was  impaneled,  and, 
it  appearing  that  the  warrant  had  been  issued 
without  any  afBdavit.  the  court  refused  to  vdth- 
draw  a  juror  or  dismiss  the  action,  and  direct-  - 
ed  the  clerk  to  enter  a  verdict  of  not  guilty, 
and  defendant  was  discharged,  the  state  could 
not  appeal  from  the  judgment  on  the  general 
verdict. 
Montgomery  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Robinson,  Judge. 

A.  Savery  was  indicted,  but  discharged  on  a 
verdict  of  not  guilty  entered  by  direction  of 
the  court,  and  the  state  api^als.  Ai^ieal  dis- 
missed. 

Glenn  &  Manly  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State.  Jones  &  Patterson,  for 
appellee. 

DOUGLAS,  J.  This  is  a  criminal  action 
brought  here  on  the  appeal  of  the  state  from 
a  judgment  discharging  the  defendant  after  a 
general  verdict  of  not  guilty.  The  material 
facts  are  as  follows:  Tlie  cause  came  on  to 
be  heard  before  the  superior  court  on  a  war- 
rant issued  by  the  mayor  of  the  city  of  Wins- 
ton against  the  defendant.  There  was  no  de- 
fect appearing  on  the  face  of  the  warrant, 
though  no  affidavit  was  attached.  The  de- 
fendant pleaded,  "Not  guilty,"  and  the  jury 
was  impaneled.  The  state  introduced  a  wit- 
ness who  swore  that  the  warrant  was  issued 
without  any  affidavit,  he  being  the  witness  re- 
ferred to  in  the  warrant  as  hailing  made  the 
affidavit    Upon  its  appearing  that  no  affidavit 
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waa  made,  defendant  contended  that  he  was 
entitled  to  a  yerdict  of  not  guilty.  The  state 
first  contended  that,  the  warrant  being  regn- 
lar,  the  absence  ol  an  affidavit  made  no  diflexv 
ence,  and  that  the  most  the  court  could  do, 
in  case  it  refused  to  hear  the  cause,  was  to 
withdraw  a  Juror  and  dismiss  the  warrant' 
The  court  in  exercise  of  its  discretion,  re- 
fused to  withdraw  a  Juror  or  dismiss  the  ac- 
tion, and  directed  the  clerk  to  enter  a  verdict 
of  not  guilty,  which  was  done,  and  the  de- 
fendant discharged.  Upon  the  state  of  fact 
the  state  and  the  dty  of  Winston  moved  the 
court  to  strike  out  the  verdict  of  not  guilty, 
as  the  defendant  had  never  been  in  Jeopardy, 
and  to  reinstate  the  case  for  trial,  or,  at  most 
to  treat  the  entry  of  not  guilty  as  a  dismissal 
of  the  action,  to  the  end  that  the  .state  might 
proceed  as  it  thought  best.  The  court  denied 
the  motion,  and  the  state  and  the  city  of 
Winston  appeal. 

No  motion  was  made  u>  quash.  On  the 
contrary,  the  defendant  pleaded  to  the  indict- 
ment The  state  insisted  that  the  most  the 
court  could  do  waa  to  withdraw  a  juror.  It 
does  not  appear  that  the  state  made  any  such 
motion,  but  on  the  contrary,  it  does  appear 
that  the  state  insisted  that  the  case  should 
be  heard  on  its  merits.  No  one  asked  that 
the  indictment  be  quashed,  and  no  one  moved 
that  a  juror  be  withdrawn.  The  court  below 
announced  that  "in  the  exercise  of  its  discre- 
tion, it  refused  to  withdraw  a  Juror  or  dis- 
misB  the  action,  but  directed  the  clerk  to  en- 
ter a  yerdict  of  not  guilty,  which  was  done, 
and  the  defendant  discharged."  We  are  thus 
brought  face  to  face  with  a  general  verdict 
of  not  guilty,  which  we  are  asked  to  set  aside 
on  the  appeal  of  the  state.  Look  at  it  as  we 
may,  there  it  stands,  and  we  can  proceed  no 
further  unless  we  set  it  aside.  We  may  re- 
verse as  many  supposed  Judgments  as  we 
please,  quashing  the  indictment  but  that  of 
itself  will  not  do  away  with  the  verdict  We 
cannot  reverse  the  verdict  and  hence,  if  we 
entertain  the  appeal,  we  are  forced  to  estab- 
lish for  the  first  time  in  this  state  the  danger- 
ous precedent  of  granting  the  state  a  new  trial 
in  a  criminal  action.  We  borrow  the  words 
of  an  eminent  lawyer,  and  say  that  in  our 
opinion  such  action  would  be  **not  simply  er- 
ror, but  a  misarrangement  of  the  whole  Idea 
of  jurisprudence,'*  Where  is  there  any  ele- 
ment of  quashing?  His  honor  did  not  quash, 
and  did  not  intend  to  quash,  the  indictment 
We  do  not  understand  the  state  as  maintain- 
ing that  that  would  have  been  the  proper  ac- 
tion. At  best  it  seems  to  us  to  say  that  his 
h(mor  should  have  permitted  the  case  to  pro- 
ceed, bnt  that  if  he  was  determined  to  end  it 
erroneously,  he  should  have  committed  the 
error  of  quashing  the  bill,  because  then  we 
could  have  reversed  him  on  appeal.  It  is 
true,  his  honor  may  have  committed  error, 
but  would  that  justify  us  in  exercising  a  quasi 
equitable  jurisdiction  in  criminal  matters? 
Bnt  it  is  urged  that  unless  we  adopt  some 
such  constructioiB,  the  defendant  may.goun^ 


whipped  of  justice.  How  does  that  concern 
UB  at  present)?  What  right  have  we  to  find 
him  guilty,  or  to  assume  his  guilt  for  the 
purpose  of  invoking  a  strained  construction 
upon  a  pure  question  of  law?  We  are  well 
answered  in  the  case  of  In  re  Spier,  12  N.  C. 
491,  493,  where  this  court  says:  "In  this 
case  the  guilt  or  innocence  of  the  prisoner  Is 
as  little  the  subject  of  inquiry  as  the  merits 
of  any  case  can  be,  when  it  is  brought  before 
this  court  on  a  collateral  question  of  law. 
Although  the  prisoner,  if  unfortunately  guilty, 
may  escape  punishment  In  consequence  of  the 
decision  this  day  made  in  his  favor,  yet  it 
should  be  remembered  that  the  same  decision 
may  be  a  bulwark  of  safety  to  those  who. 
more  innocent  may  become  the  subjects  of 
persecution,  and  whose  conviction,  if  not  pro- 
cured on  one  trial,  might  be  secured  on  a 
second  or  third,  whether  they  were  guilty  or 
not"  The  opinion  of  the  court  delivered  by 
Judge  Hall,  and  the  concurring  opinion  of 
Chief  Justice  Taylor,  are  both  exceedingly  in- 
teresting and  Instructive.  It  should  be  noted 
that  this  case  does  not  decide  that  the  doc- 
trine "once  in  jec^wirdy"  applies  only  to  capi- 
tal felonies,  although  that  may  be  inferred 
from  Its  reasoning,  if  the  phrase  is  taken  in 
its  strictest  sense.  But  there  is  certainly  not 
the  slightest  intimation  that  a  general  verdict 
of  not  guilty  can  ever  be  set  aside,  and  that 
is  the  question  now  before  us.  That  opinion 
quotes  Lord  Ck>ke  as  saying  that  "the  life 
of  a  man  shall  not  be  twice  put  in  jeopardy 
upon  the  same  charge,  for  a  capital  offense"; 
but  it  also  quotes  Lord  Coke  as  laying  down 
the  rule  in  still  broader  terms,  and  so  as  to 
render  the  discharge  of  the  Jury  in  treason, 
felony,  or  larceny  illegal,  even  with  the  con- 
sent of  the  prisoner.  3  Minor.  Inst.  110.  We 
do  not  understand  the  distinction  between 
felony  and  larceny,  but  so  great  a  Judge  must 
have  had  something  in  his  mind.  The  doc- 
trine of  *'once  in  jeopardy"  goes  far  beyond 
that  of  former  acquittal,  and  applies  where 
the  jury  have  never  rendered  any  verdict. 
Thus,  it  is  held  that  where  a  jury  has  once 
been  impaneled  in  a  capital  case,  they  cannot 
be  discharged  before  verdict  except  for 
causes  beyond  human  control.  A  conscien- 
tioua  inability  to  agree  after  every  reasonable 
effort  is  now  deemed  a  cause  beyond  control, 
even  in  capital  cases,  but  it  should  clearly 
appear  that  there  Is  no  reasonable  possibility 
of  agreement 

Let  us  briefly  review  the  history  of  appeals 
by  the  state,  as  shown  in  our  Reports.  The 
cases  of  State  v.  McLelland,  1  N.  C  669 
(*523),  in  the  superior  court  and  State  v. 
Hadcock,  3  N.  C.  348  (^162),  decided  by  the 
old  court  of  conference,  recognise  the  right  of 
the  state  to  appeal  from  the  county  court  to 
the  superior  court  on  a  verdict  of  acquittal; 
the  court  however,  in  the  latter  case,  doubt- 
ing the  principle.  In  fact  the  opinion  dis- 
tinctly says  that,  If  it  were  res  integer,  their 
opinion  would  be  to  the  contrary.  These 
cases  were  overruled  by  State  y.  Jones,  5  N. 
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C.  257,  and  we  can  find  no  Bubseqaent  case  In 
our  Reports  where  the  state  has  ever  claimed 
(he  right  of  appeal  from  a  general  verdict  of 
acquittal.  In  the  last-named  case  the  head- 
note  says,  **The  state  is  not  entitled  to  an 
appeal  in  a  criminal  prosecution,"  while  the 
case  is  briefly  disposed  of  by  a  per  curiam 
opinion,  as  follows:  "The  state,  in  a  crim- 
inal prosecution,  is  not  entitled  to  an  appeal, 
under  any  of  the  provisions  of  the  act  of  as- 
sembly regulating  appeals.  This  appeal  must 
therefore  be  dismissed.*'  In  State  v.  Taylor, 
8  X.  C.  462,  this  court  says:  "It  would  be  to 
no  purpose  for  this  court  to  decide  whether 
the  paper  writings  offered  in  evidence  were 
properly  rejected  by  the  circuit  judge  or  not; 
for,  upon  the  supposition  that  they  were  not, 
we  could  not  grant  a  new  trial  after  the  ac- 
quittal of  the  defendant"  This  case,  so  clear- 
ly enunciating  the  principle,  and  so  repeatedly 
affirmed,  has  apparently  never  been  ques- 
tioned. In  State  v.  Martin,  10  N.  O.  381,  the 
entire  case  is  as  follows:  "The  defendant 
was  indicted  below  for  an  assault  and  bat- 
tery, and,  being  acquitted,  was  discharged, 
whereupon  the  state  appealed.  On  the  read- 
ing of  the  record  in  this  court,  Mr.  Attorney 
General  gave  up  the  cause,  on  the  authority 
of  State  V.  Taylor,  8  N.  a  462."  This  ex- 
ample appears  to  have  been  faithfully  fol- 
lowed for  48  years,  as  the  state  does  not  ap- 
pear even  to  have  attempted  an  appeal  until 
1869,  in  State  v.  Credle,  63  N.  C.  506.  Tay- 
lor's Case  was  promptly  and  emphatically  re* 
affirmed,  whereupon  the  state  again  subsided. 
In  1872  the  state  again  tried  it,  but  with  no 
better  result  State  v.  Phillips,  66  N.  C.  646; 
State  V.  Freeman,  Id.  647;  State  v.  West  71 
N.  C.  263;  State  v.  Armstrong.  72  N.  C.  1S3; 
State  V.  Lane,  78  N.  C.  547;  State  v.  Swep- 
son,  82  X.  a  541;  State  v.  Moore,  84  N.  C. 
724;  State  v.  Tyler,  85  N.  O.  569,  572;  State 
V.  Powell,  86  N.  C.  640;  State  v.  Railroad  Co., 
89  N.  C.  584;  State  v.  Ostwalt  118  N.  C.  1208, 
24  S.  E.  600;  State  v.  Ballard,  122  N.  0.  1024, 
29  S.  E.  809;  State  v.  Hlnson,  123  N.  C.  755, 
31  S.  B.  854,  82  L.  R.  A.  396;  State  v.  David- 
son, 124  N.  a  839,  32  S.  B.  957;  State  v. 
Southern  Ry.  Go.  (two  cases;  at  this  term) 
35  S.  B.  620.  In  this  case  the  court  says: 
"The  case  at  bar  comes  within  none  of  these 
classes  [those  mentioned  in  section  1237  of 
the  Code].  •  *  *  Hence  we  must  dismiss 
the  appeal.  This  action  on  our  part  is  not  an 
affirmation  In  any  degree,  express  or  implied, 
of  the  ^dgment  of  the  court  below.  As  we 
cannot  entertain  the  appeal,  the  principles 
therein  decided  are  not  before  us;  and 
therefore  we  are  powerless  to  correct  any 
error  in  the  judgment  If  error  there  be,  no 
matter  bow  serious  or  patent  it  may  appear 
to  us.''  In  the  celebrated  case  of  State  v. 
Swepeon,  79  X.  C.  632,  this  court,  while  stat- 
ing in  unequivocal  terms  that  the  verdict  was 
obtained  by  fraud,  declined  to  entertain  the 
appeal  of  the  state. 

It  is  equally  interesth:ig  to  note  the  origin 
and  growth  of  the  right  of  the  state  to  appeal 


under  any  circumstances.  This  right  even 
In  its  most  limited  form,  is  purely  the  off- 
spring of  Judicial  construction.  Apparently 
the  first  allusion  to  it  in  our  Reports  since 
we  have  had  a  supreme  court  is  in  State  v. 
Credle,  63  N.  C.  506,  where  this  court  dis- 
'  missing  the  appeal  of  the  state  on  a  verdict 
of  not  guilty  (citing  Taylor's  CJose,  supra), 
briefly  says,  "While  the  humanity  of  our  law 
gives  the  right  of  appeal  to  the  accused  in  all 
cases,  the  class  of  cases  in  which  the  state 
has  that  right  is  very  smalL"  What  they 
are,  is  not  stated.  In  State  v.  Lane,  supra, 
this  court,  in  dismissing  the  appeal,  says: 
"Until  lately  no  case  could  be  found  in  the 
English  Reports  where  a  writ  of  error  was 
allowed  on  behalf  of  the  crown  in  a  criminal 
prosecution,  and  it  has  not  yet  been  decided 
that  such  a  writ  may  lawfully  issue,  as.  in 
the  cases  in  which  it  did  Issue,  the  question 
was  not  made.  No  reference  is  found  to  it  in 
the  older  books  on  criminal  law.  •  •  •  It 
will  be  seen  that  in  many  of  the  states  it  is 
held  that  the  state  has  no  appeal  in  a  crim- 
inal case  under  any  circumstances.  In  all, 
or  nearly  all,  it  seems  to  be  held  that  where 
the  right  of  appeal  exists,  it  is  given  by  stat- 
ute, and  that  if  it  exists  at  all  independently 
of  a  statute,  it  is  confined  to  two  cases  only, 
—one  where  the  inferior  court  has  given  judg- 
ment for  the  defendant  upon  a  special  ver- 
dict, and  the  other  where  it  has  given  a  like 
judgment  upon  a  demurrer  to  an  indictment 
or  upon  a  motion  to  quash,  which  is  consid- 
ered as  substantially  similar.  In  this  state 
it  has  been  recognized  as  existing  In  those 
two  cases,  but  I  am  not  aware  that  it  has 
been  in  any  others."  In  State  v.  Moore,  84 
N.  C.  724,  this  court  says:  "The  state  has 
no  right  to  appeal  in  a  case  like  this.  Its  right 
of  appeal  in  a  criminal  action  is  not  derived 
from  the  common  law  or  any  statute  of  this 
state,  but  has  obtained  under  the  sanction  of 
the  courts  by  a  long  practice,  and  has  been 
recognized  in  but  four  cases,  to  wit,  where 
judgment  has  been  given  for  the  defendant 
upon  a  special  verdict,  upon  a  demurrer,  a 
motion  to  quash,  and  arrest  of  judgment." 
By  this  time  it  became  apparent  that  the 
courts,  acting  upon  the  "quo  minus"  and  "ac 
etlam"  principle,  had  enhirged  their  jurisdic- 
tion of  state  appeals  to  the  verge  of  public 
safety;  and  hence  section  1237  of  the  Oode 
was  passed,  not  as  an  enabling,  but  as  a  re- 
strictive, statute.  This  section  provides  that 
"an  appeal  to  the  supreme  court  may  be  taken 
by  the  state  in  the  following  cases,  and  no 
other:  Where  judgment  has  been  given  for 
the  defendant  (1)  upon  a  special  verdict  (2) 
upon  a  demurrer,  (3)  upon  a  motion  to  quash, 
(4)  upon  arrest  of  judgment."  The  statute  is 
emphatic  and  unequivocal,  and  yet  are  we  not 
asked  to  add  another  case;  that  is,  where,  in 
our  opinion,  a  general  verdict  of  not  guilty  is 
equivalent  to  quashing?  If  we  can  do  this  in 
one  case,  why  can  we  not  do  so  in  all  cases 
where  the  erroneous  instructions  upon  the 
trial  appear  to  us  equivalent  to  any  one  of 
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the  above  cases?  Can  we  not  thus  reach  er- 
ery  erroneous  instruction  upon  a  question  of 
law?  In  the  recent  cases  of  State  t.  South- 
em  By.  Co.  the  facts  were  practically  un- 
disputed. There  was  a  verdict  of  guilty  in 
the  criminal  court,  and  the  Judgment  of  the 
superior  court  was  equivalent  to  sustaining  a 
plea  to  the  jurisdiction.  Were  we  wrong  in 
refusing  to  entertain  the  state's  appeal?  If 
this  court  was  right  then,  it  seems  to  us  we 
must  dismiss  the  present  appeal. 

In  conclusion  we  can  do  no  better  than 
•quote  the  concluding  words  of  Justice  Ashe 
in  delivering  the  opinion  of  a  unanimous  court 
In  State  v.  McGlmsey,  80  N.  C.  377,  383,  as 
follows:  '*We  think  the  ancient  rule  of  the 
<x>mmon  law  has  been  sufficiently  relaxed  by 
our  predecessors,  and  we  are  unwilling  to 
move  a  step  further  in  the  direction  of  dis- 
cretion. •  •  •  In  coming  to  this  conclu- 
sion, we  are  aware  that  its  effect  may  possi- 
bly be  to  turn  loose  a  bad  man  upon  society, 
but  it  is  better,  in  the  administration  of  the 
law,  there  should  be  an  occasional  instance  of 
violence,  even  to  the  sense  of  public  Justice, 
than  that  a  principle  should  be  established 
which,  in  times  of  civil  commotion  that  may 
occur  in  the  history  of  every  country,  would 
serve  as  an  engine  of  oppression  in  the  hands 
of  corrupt  time-servers  and  lrrespoi!isible 
Judges,  to  crush  the  liberties  of  the  citizen." 
Under  our  view  of  the  law,  the  appeal  must 
be  dismissed. 

MONTGOMERY,  J.  (dissenting).  The  term 
"appeal,"  as  it  is  understood  to  mean  the  re- 
moval of  a  cause  for  final  Judgment  from  an 
inferior  to  a  superior  court,  to  be  tried  de 
novo  upon  its  merits,  is  of  civil-law  origin, 
and  was  unknown  to  the  common  law.  A 
\iTlt  of  error  upon  matter  of  law  was  the 
remedy  in  criminal  as  well  as  in  civil  cases  at 
the  common  law,  but  the  writ  was  not  allow- 
able to  the  prosecution  in  criminal  cases.  In 
modem  practice,  appeals  cannot  be  had  by 
the  state  in  criminal  cases,  except  as  provided 
by  statute.  The  decisions  in  our  court  upon 
this  subject  are  interesting.  In  State  v. 
Jones,  5  N.  C.  257,  it  was  held  that  in  a  crim- 
inal prosecution  the  state  was  not  entitled  to 
an  appeal  under  any  of  the  provisions  of  the 
act  of  assembly  regulating  appeals.  In  State 
V.  Credle,  63  N.  C.  506,  It  is  said,  "The  class 
of  cases  in  which  the  state  has  that  right 
(appeal]  is  very  small."  In  State  v.  Lane, 
78  N.  0.  547,  it  waa  held  that  the  state  could 
appeal  upon  a  special  verdict,  upon  a  demur- 
rer, and  upon  a  motion  to  quash.  In  State  v. 
Moore,  84  N.  C.  724.  It  was  said:  "Its  [the 
state's]  right  of  appeal  in  a  criminal  action 
is  not  derived  from  the  common  law  or  any 
statute  of  this  state,  but  has  obtained  under 
the  sanction  of  the  courts  by  a  long  practice, 
and  has  been  recognized  in  but  four  cases, 
to  wit:  Where  Judgment  has  been  given  for 
defendant  upon  a  special  verdict,  upon  a  de- 
murrer, a  motion  to  quash,  and  arrest  of 
iudgment*'    After  the  decision  in  the  last- 


mentioned  case,  section  1237  of  the  Code  was 
enacted,  and  embraces  the  four  cases  men- 
tioned in  that  decision,  in  which  the  state  can 
appeal.  In  the  case  before  us  the  defendant 
was  tried  in  the  court  of  the  mayor  of  Wins- 
ton, was  convicted  and  fined,  and  appealed  to 
the  superior  court.  In  that  court  the  defend- 
ant was  tried  on  the  warrant  which  was  is- 
sued by  the  mayor,  and  upon  which  there  was 
no  apparent  defect,  though  in  fact  no  affi- 
davit of  a  complainant  was  attached.  A  wit- 
ness (the  person  upon  whose  alleged  affidavit 
the  warrant  was  Issued)  testified  that  it  was 
issued  without  affidavit.  The  subsequent  pro- 
ceedings, material  for  the  purposes  of  this 
appeal,  were,  in  the  language  of  the  "case  on 
appeal,"  as  follows:  "It  appearing  that  no 
affidavit  was  made^  the  defendant  contended 
he  was  entitled  to  a  verdict  of  not  guilty. 
The  state  contended  that,  the  warrant  being 
regular  on  Its  face,  the  absence  of  an  affi- 
davit made  no  difference,  and  that  the  case 
should  be  heard  on  Its  merits,  and  that  the 
most  that  the  court  could  do,  In  case  It  refused 
to  hear  the  case,  was  to  withdraw  a  Juror  and 
dismiss  the  warrant  The  court  announced 
that,  in  the  exercise  of  its  discretion.  It  re- 
fused to  withdraw  a  Juror  or  dismiss  the  ac- 
tion, but  directed  the  clerk  to  enter  a  verdict 
of  not  guilty,  which  was  done,  and  the  de- 
fendant discharged."  The  case  before  us  Is 
here  on  the  appeal  of  the  state,  and.  If  the 
appeal  can  be  sustained,  it  must  be  on  the 
ground  that  the  course  of  his  honor  in  in- 
structing the  Jury  to  return  a  verdict  of  not 
guilty  was  in  legal  effect  the  quashing  of  the 
bill  of  indictment  (the  Justice's  warrant).  I 
am  of  the  opinion  that  the  action  of  his  honor 
was  equivalent  to  a  quashing  of  the  indict- 
ment, from  which  the  state  had  the  right  to 
appeal.  I  know  It  Is  said  in  State  v.  Powell, 
86  N.  C.  640,  that,  "when  a  party  charged 
with  an  offense  before  a  tribunal  of  com- 
petent Jurisdiction  has  been  tried  and  acquit- 
ted, the  result  is  final  and  conclusive,  and  no 
appeal  is  allowed  the  state  to  correct  any 
error  committed  by  the  court."  But  I  feel 
satisfied  that  in  this  case  the  verdict  of  the 
Jury  returned  by  direction  of  his  honor  was 
not  such  an  acquittal  as  is  contemplated  in 
State  V.  Powell,  supra.  An  acquittal,  to  be 
final  and  conclusive,  as  is  contemplated  in  the 
last-mentioned  case,  must  be  had  upon  a  trial 
upon  the  merits  of  the  case.  The  ruling  of 
his  honor  in  this  case  was  in  legal  effect  ex- 
actly as  if  he  had  quashed  the  bill  of  indict- 
ment for  defect  In  substance.  The  state  was 
anxious  to  have  the  case  proceeded  with  on 
its  merits,  and  Insisted  on  such  a  trial;  but 
his  honor,  upon  discovering  that  the  warrant 
was  issued  without  an  affidavit,  stopped  the 
trial,  and,  because  of  that  defect  (the  issuing 
of  the  warrant  without  affidavit),  directed  the 
Jury  to  return  a  verdict  of  acqulttaL  It  is 
true  that  the  third  subdivision  of  section  1237 
of  the  Code  is  in  the  words  "upon  a  motion  to 
quash."  and  it  is  also  true  that  in  the  regu* 
lar  course  of  procedure  the  motion  to  quash 
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should  be  made  before  tlie  defendant  pleads 
to  the  Indictment;  but,  in  point  of  legal  ef- 
fect, his  honor,  without  a  motion  on  the  part 
of  the  defendant,  made  before  or  after  plead- 
ing, after  the  defendant  had  pleaded  and  the 
iury  had  been  Impaneled,  quashed  the  Indict- 
ment because  the  warrant  was  not  issued  on 
affidavit  He  did  not  enter  a  formal  judg- 
ment that  the  indictment  (warrant)  be  quash- 
ed, but  what  he  did  was  in  legal  effect  just 
as  if  he  had  done  so.  The  defendant  was  not 
tried  for  the  offense  with  which  he  was 
charged,— the  warrant  itself  being  sufficient  in 
substance,  and  regular  In  form,— but  he  was 
discharged  by  an  order  to  the  Jury  to  acquit 
him  of  the  charge  because  the  warrant  was 
not  Issued  on  affidavit  The  doctrine  of 
"once  in  Jeopardy"  applies  only  to  trials 
where  the  indictment  is  for  a  capital  felony. 
Whart  Or.  Law.  p.  577;  In  re  Spier,  12  N.  C. 
491. 


CLARK,    J. 
opinion. 


I   concur   hi   the   dissenting 
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DOGGETT  et  al.  v.  UNITED  ORDER  OP 
GOLDEN  GROSS. 

(Supreme  Court  of   North  Carolina.     May   1* 
1900.) 

BBNBFICIAL  A880CIATIONS--PROOF  OF  DEATH 
—SUIT  ON  CBRTIFICATB—PRIMA  FAGIB  CASB 
—  LOCAL  CQMMANDBRT  —  DISSOLUTION  — 
PROOF  —  SUSPENSION  OF  MEMBER  —  NOTICB 
OF  ASSESSMENT— PROOF  OF  NOTICE. 

1.  Neither  the  benefit  certificate  issued  by  a 
beneficial  association,  nor  the  laws  or  constitu- 
tion of  the  association,  required  proofs  of  death 
to  be  made  by  the  beneficiary,  and  the  laws  of 
the  order  required  two  officers  of  each  subordi- 
nate lodge  to  forward  proofs  to  the  supreme 
keeper  of  records  on  the  decease  of  any  member 
of  such  lodge.  Held,  that  where,  on  death  of  a 
member,  the  lodge  made  no  proofs  of  death, 
the  beneficiary  was  not  prejudiced  thereby,  since 
she  was  not  bound  to  talce  any  steps,  save  to 
demand  the  sum  due  under  the  certificate,  and 
a  showing  of  such  demand,  and  proof  of  the 
certificate,  made  a  prima  fade  case  against  the 
society. 

2.  The  laws  of  a  beneficial  society  (section 
9)  provided  that,  whenever  the  amount  due  from 
a  sabordinate  commandery  on  an  assessment 
should  not  be  received  by  the  supreme  keeper 
of  records  within  20  days  from  the  date  of 
call,  the  supreme  keeper  should  record  such 
commandery  as  dissolved,  and  forward  notice 
to  certain  officers  and  the  treasurer  of  the 
commandery  dissolved.  Section  11  declared 
that  a  dissolved  commandery  should  have  the 
right  to  be  reinstated  on  payment  of  the  assess- 
ment for  nonpayment  of  which  it  was  dissolved 
within  30  days.  Hdd,  that  as  by  section  11  a 
dissolved  commandery  should  have  notice  of  its 
dissolution,  in  order  that  it  might  have  the 
benefit  of  the  80  days,  section  9  could  not  be 
regarded  as  self-executing ;  and  hence  it  was  no 
defense  to  an  action  on  a  benefit  certificate  that 
insured's  commandery  had  been  dissolved,  whefi 
there  was  no  record  of  such  dissolution,  and  no 
notice  thereof  had  been  sent. 

3.  Where,  in  a  suit  on  a  benefit  certificate, 
defendant's  answer  denied  that  the  certificate 
was  in  force,  on  the  ground  that  assured  had 
failed  to  pay  an  assessment  made  on  her,  de- 
fends nt  ought  not  to  have  been  allowed,  on 
trial,  to  prove  that  the  certificate  was  not  in 


force  on  the  ground  that  local  commandery  of 
which  insured  was  a  member  had  been  dissolv- 
ed for  nonpayment  of  an  assessment. 

4.  Where  the  laws  of  a  beneficial  association 
provided  that  notices  to  members  of  assessments 
should  be  on  a  prescribed  form,  with  the  seal 
of  the  local  commandery,  or  the  financier's 
stamp,  and  that  each  member  not  paying  an  as- 
sessment for  80  days  after  the  date  of  the  no- 
tice should,  ipso  facto,  stand  suspended,  and  on 
a  suit  on  a  benefit  certificate  a  record  of  the  lo- 
cal commandery  was  shown,  suspending  insured 
for  nonpayment  of  an  assessment,  such  evidence 
and  law  of  the  society  did  not  show  a  forfeiture 
of  the  certificate,  in  the  absence  of  a  showing 
that  the  notice  required  was  given  insured. 

Appeal  from  superior  court,  Mecklenburg 
county;   Allen,  Judge. 

Action  by  Lucile  Doggett  and  others  against 
the  United  Order  of  the  Golden  Gross.  From 
a  judgment  hi  favor  of  plaintlfls,  defendant 
appeals.    Affirmed. 

Osborne,  Maxwell  &  Keerans,  for  appel- 
lant.   Jones  &  Tillett,  for  appellees. 

MONTGOMERY,  J.  The  defendant  (ap- 
pelhint)  is  a  benevolent  association  incorporat- 
ed under  the  laws  of  Tennessee  in  the  name 
of  The  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  of  the  World.  It  em- 
braces, within  its  organization  of  the  supreme 
commandery,  grand  commanderies  and  sub- 
ordinate commanderies.  The  chief  officer  of 
the  society  is  called,  "Supreme  Commander;" 
the  second,  "Grand  Commander;"  and  the 
third,  "Noble  Commander."  All  of  the  sub- 
ordinate officers  have  titles  equally  as  high- 
sounding  as  those  we  have  named.  The  mot- 
to of  the  society  is,  "Fraternity,  Beneficence, 
and  Protection,"  and  its  avowed  objects  are 
(1)  to  unite  fraternally  persons  of  every  hon- 
orable profession,  business,  or  occupation,  of 
good  moral  character,  and  socially  acceptable, 
and,  in  the  case  of  beneficiary  members,  of 
sound  bodily  health,  and  between  the  ages  of 
16  and  55;  (2)  to  give  all  the  moral  and  ma- 
terial aid  in  its  power  to  its  members,  by 
holding  instructive  and  scientific  lectures,  en- 
couraging each  other  in  business,  and  assist- 
ing each  other  in  obtaining  employment;-  (3) 
to  establish  a  benefit  fund,  from  which,  on 
satisfactory  evidence  of  the  death  of  a  bene- 
ficiary member  of  the  order  who  has  com- 
plied with  all  its  lawful  requirements,  a  sum 
not  exceeding  $2,000  shall  1)e  paid,  as  be  or 
she  may  have  directed  while  living,  and  as 
contained  in  the  benefit  cerUflcate;  (4)  to  es- 
tablish a  fund  for  the  relief  of  sick  and  dis- 
tressed members;  and  (5)  to  pledge  its  mem- 
bers that  they  will  not,  so  long  as  connected 
with  the  order,  use  as  a  beverage  any  spir- 
ituous, malt,  or  fermented  liquors  that  will 
intoxicate.  Certainly  no  insurance  company 
could  have  nobler  aims.  The  charter  and 
laws  of  the  order  provide  for  the  issuing  of 
benefit  certificates  to  members;  the  benefi- 
ciaries to  be  entitled  to  the  amount  named  in 
the  certificates  from  the  benefit  fund,  if  the 
insured  have  complied  with  the  laws  of  the 
society  and  are  in  good  standing  at  the  time 
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of  death.  This  fund  is  to  consist  of  assess- 
ments levied  by  tbe  supreme  commandery 
upon,  and  paid  by  the  several  members  of, 
the  subordinate  lodges.  On  the  Idth  of  De- 
cember, 1895,  the  appellant  issued  a  certlfl> 
cate  to  Leonora  C.  Doggett,  who  died  on  the 
1st  day  of  May,  1897;  and  this  action  is 
brought  by  the  plaintiff  beneficiaries  to  re- 
cover the  sum  of  $1,000,  the  amount  named 
In  the  certificate.  The  defendant  contests  the 
payment  of  the  same  on  the  grounds:  First, 
that  the  plcdntiffs  failed  to  give  notice  of  the 
death  of  Mrs.  Doggett  in  the  manner  requir- 
ed by  the  laws  and  regulations  of  the  order; 
and,  second,  that  at  the  time  of  her  death  she 
was  not  a  member  of  the  society  in  good 
standing,  but,  on  the*  other  hand,  had  failed 
to  pay  assessments  levied  upon  her,  and  had 
thereby  ceased  to  l)e  a  member  of  the  order. 
The  plaintiffs  on  the  trial  introduced  the  ben- 
efit certificate,  and  proved  the  death  of  the 
assured.  The  defendant  in  its  answer,  did 
not  deny  the  allegation  of  the  plaintiffs  that 
they  had  made  demand  of  the  defendant  for 
the  amount  of  the  policy.  Demand  having 
been  made,  the  certificate  shown,  and  the 
death  of  the  assured  proved,  a  prima  fade 
case  was  made  out  for  the  plaintiffs.  Ken- 
dridc  V.  Insurance  Co.,  124  N.  C.  dl5,  32  S.  B. 
728;  Kumle  v.  Grand  Lodge,  110  Cal.  204, 
42  Pac.  634;  High  Court,  I.  O.  P.  v.  Zak,  136 
IlL  185,  26  N.  B.  598;  Tobin  v.  Society,  72 
Iowa,  281.  33  N.  W.  663. 

As  to  the  first  alleged  defense  of  the  de- 
fendant, it  appears  from  an  inspection  of  the 
certificate  and  the  constitution  and  laws  of 
the  society  that  notice  and  proofs  of  death 
are  not  required  to  be  made  by  the  benefi- 
ciarlea  That  duty  is  devolved  upon  the  no- 
ble commander  and  lieeper  of  the  records  of 
the  subordinate  lodges,  by  section  4  of  the 
laws  ot  the  order.  The  supreme  commandery 
chose  those  two  officers  of  the  subordinate 
commanderies  to  perform  that  duty.  They 
made  them  their  agents  for  that  purpose. 
On  th^  death  of  a  member  those  two  officers 
were  to  immediately  forward  to  the  supreme 
keeper  of  records  a  notice  of  such  death,  in 
whidh  they  were  required  to  state  the  name, 
age  at  the  date  on  which  the  first  degree  was 
conferred,  the  number  of  the  benefit  certifi- 
cate, the  date  and  cause  of  death,  and  the 
amount  paid  into  the  benefit  fund.  Certifi- 
cates, also  under  oath,  from  the  last  attend- 
ing physician,  and  officiating  clergyman  and 
undertaker,  were  to  accompany  the  notice. 
It  being  evident,  therefore,  that  the  notice 
and  proofs  of  death  were  to  be  furnished  the 
supreme  commandery  by  the  two  officers  nam- 
ed, of  the  subordinate  commandery  of  which 
the  deceased  was  a  member,  the  question  as 
to  whether  the  plaintiffs  did  or  did  not  fur- 
nish such  proof  to  the  defendant  is  immate- 
rial. Millard  v.  Supreme  Council  (Cal.)  22 
Pac.  864.  No  proofs. of  Mrs.  Doggett's  death 
were  furnished  by  the  officers  of  the  subordi- 
nate commandery  of  which  she  was  a  mem- 
ber, but  that  failure  on  their  part  cannot 


prejudice  the  plaintiffs*  right  to  recover.  In 
Supreme  Council  v.  Boyle  (Ind.  App.)  37  N. 
E.  1105,  the  court  said:  "There  is  nothing  \u 
the  by-laws  that  required  the  appellee  to  make 
proof  of  the  death  of  her  husband  either  to 
the  subordinate  or  supreme  council.  When 
the  subordinate  council  received  information 
of  the  death  of  one  of  its  members,  it  was 
Its  duty  to  make  the  necessary  proof  to  the 
supreme  council.  St.  Julian  [the  subordi- 
nate] Council  was  an  agency  or  instrumental- 
ity created  by  the  ai^ellant.  If  its  own  in- 
strumentalities failed  to  act,  it  cannot  be 
heard  to  interpose  their  delinquencies  to  de- 
feat this  action.  The  appellant  bad  ample 
time  In  which  to  ascertain  the  fact  of  the 
death."  In  Anderson  v.  Supreme  Council, 
135  N.  Y.  107,  31  N.  B.  1092,  it  appeared  by 
article  3,  S  2,  of  the  relief  fund  laws  of  the 
society,  that  it  was  made  the  duty  of  the  sec- 
retary of  the  subordinate  council,  on  the 
death  of  a  member,  to  notify  the  supreme 
recorder  thereof,  according  to  a  form  pre- 
scribed by  the  supreme  eouncll,->a  provision 
similar  to  the  one  on  this  point  in  the  laws 
of  the  defendant  in  the  case  before  us,— and 
the  court  of  New  York  said:  "No  duty  is  cast 
upon  a  claimant  to  furnish  proofs  of  death, 
as  a  prerequisite  to  maintaining  an  action  on 
the  certificate,  and  the  plaintiff  was  not  re- 
quired to  do  more  than  to  notify  the  officers 
of  the  subordinate  council  of  her  husband's 
death.  The  duty  was  thereby  cast  upon  the 
council  to  make  investigations  and  proofs  for 
the  information  of  the  supreme  council."  It 
would  seem  that  the  last-mentioned  court 
held  that  it  might  be  necessary  that  the  bene- 
ficiary was  compelled  to  give  notice  to  the 
subordinate  lodge  of  the  death  of  the  assured, 
as  a  prerequisite  to  the  commencement  of  the 
action  against  the  supreme  council  for  the  re- 
covery of  the  amount  of  the  policy.  But  that 
was  not  the  point  in  the  case,  and  it  was  not 
said  that  a  failure  to  give  sudi  notice  would 
have  been  fatal  to  the  case.  That  announce- 
ment is  different  from  the  decision  in  the  cases 
of  Millard  V.  Supreme  Council,  and  Supreme 
Council  V.  Boyle,  supra.  We  are  of  the  opin- 
ion that  as  the  constitution  and  by-laws  of 
the  defendant  society  in  the  case  before  us 
placed  no  duty  upon  the  plaintiffs  (the  bene- 
ficiaries) to  give  any  notice  of  any  kind  to  ei- 
ther the  supreme  commandery,  or  to  the  sub- 
ordinate commandery  of  which  she  was  a 
member,  nothing  was  required  of  tbe  plain- 
tiffs, before  suit  brought,  except  to  demand 
of  the  supreme  commandery  the  amount  of 
the  policy,  which  was  done  in  this  case,  as 
appears  from  an  allegation  to  that  effect  hi 
the  complaint  and  not  denied  in  the  answer. 
Bspecially  should  that  be  the  rule  in  this 
case,  for  the  assured  lived  and  died  in  the 
same  town  in  which  the  officers  of  the  subor- 
dinate lodge  lived,  and  where  its  meetings 
were  held. 

The  plaintiffs  contended  that,  as  the  de- 
fendant denied  its  liability,  it  would  not, 
therefore,  be  allowed  to  plead  and  insist 
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upon  a  failure  by  the  plaintiffs  to  give  no- 
tice and  proofs  of  the  death  of  the  assured, 
even  If  notice  and  proofs  had  been  neces- 
sary under  the  terms  of  the  policy  and  by- 
laws. The  consideration  of  that  proposition 
Is  not  necessary  to  the  decision  of  this  case, 
but  It  may  be  useful  to  state  what  we  think 
is  the  law  on  that  question:  If  an  Insurance 
company  should  refuse  to  pay  the  amount 
of  the  policy,  or  deny  Its  liability  upon  an 
independent  ground,  or  put  its  refusal  exclu- 
sively on  other  grounds,  before  proofs  of 
loss  are  made,  and  before  the  expiration  of 
the  time  within  which  such  proofs  are,  by 
the  terms  of  the  policy,  to  be  made,  such 
denial  and  refusal  would  constitute  a  waiver 
of  the  condition  requiring  notice  and  proofs 
of  loss.  Such  a  denial  and  refusal  would  be 
just  the  same  as  a  declaration  and  notice  to 
the  beneficiary  that  payment  would  not  be 
made  In  any  event.  The  law  does  not  require 
a  vain  thing  to  be  done,  and  such  a  refusal 
and  denial  would  make  it  unnecessary  to 
give  notice  and  proofs  of  death,  since  the 
company  had  refused  absolutely  to  pay,  for 
such  reasons.  Gerling  v.  Insurance  Co.  (W. 
Va.)  20  S.  E.  601.  If,  after  the  time  during 
which  notice  and  proofs  of  death  are  re- 
quired to  be  given,  such  notice  and  proofs 
should  be  given,  or  if,  during  the  time  when 
such  notice  and  proofs  are  to  be  given,  de- 
fective notice  and  proofs  are  made,  and  the 
insurance  company,  in  such  cases,  without 
making  objection  to  such  notice  and  proofs 
of  death,  should  deny  liability  or  refuse 
to  pay  on  other  distinct  and  independent 
grounds,  then  such  denial  and  refusal  would 
be  regarded  as  a  waiver  of  such  notice  and 
proofs.  Insurance  Co.  v.  Schneider,  2u  L. 
Ed.  694;  Nibl.  Ben.  Soc.  &  Ace.  Ins.  p.  804; 
Brink  v.  Insurance  Co.,  80  N.  Y.  108;  Insur- 
ance Co.  V.  Pendleton,  112  U.  S.  C96,  5  Sup. 
Ct.  314,  28  L.  Ed.  866. 

The  defendant,  under  Its  second  alleged 
defense  (that  is,  that  the  assured  had  for- 
feited her  intwest  in  the  certificate  by  a 
failure  to  pay  assessments,  and  failure  to 
comply  with  the  rules  and  regulations  of 
the  order),  undertook  to  show,  first,  that  the 
subordinate  commandery.  In  the  lifetime  of 
the  assured,  had  been  dissolved  by  the  su- 
preme commandery,  and  in  consequence 
thereof  all  the  members,  including  Mrs.  Dog- 
gett,  had  lost  their  rights  under  the  benefit 
policies;  and,  in  the  second  place,  to  show 
that  Mrs.  Doggett  had  forfeited  her  rights 
by  a  failure  to  pay  assessments,— especially 
assessment  No.  247.  To  prove  that  the  sub- 
ordinate commandery  had  been  dissolved, 
the  defendant  Introduced  as  a  witness  John 
N.  Moore,  formerly  the  financial  keeper  of 
the  records  of  the  subordinate  commandery, 
who  testified  that  before  Mrs.  Doggett's 
death  numerous  assessments  had  been  sent 
out  by  the  supreme  commandery  to  the  sub- 
ordinate commanderies,  that  none  of  them 
had  been  paid,  and  that  no  report  concern- 
ing them  had  been  made  to  the  supreme 


commandery.  There  was  no  direct  evidence 
that  for  that  default  the  supreme  command- 
ery had  dissolved  the  subordinate  command- 
ery. But  the  defendant  contended  that,  un- 
der section  9  of  the  general  laws  of  the 
defendant,  the  subordinate  lodge  stood  dis- 
solved for  that  default  That  section  reads 
as  follows:  "Whenever  the  amount  due 
from  a  subordinate  commandery  upon  an 
assessment  is  not  received  by  the  supreme 
treasurer  within  twenty  days  from  the  date 
it  is  called,  the  supreme  keeper  of  records 
shall  thereupon  record  such  commandery  as 
dissolved,  and  forward  notice  of  its  disso- 
lution immediately  to  the  supreme  com- 
mander, to  the  grand  commander,  and  to 
the  grand  keeper  of  records  of  the  jurisdic- 
tion in  which  such  commandery  Is  located, 
and  to  the  noble  commander,  noble  keeper 
of  records,  financial  keeper  of  records,  and 
treasurer  of  the  commandery  so  dissolved, 
each  separately,  giving  the  cause  and  date 
of  dissolution  in  such  notices."  The  defend- 
ant insisted  that  the  failure  of  the  supreme 
keeper  of  records  to  make  entry  on  his  books 
of  the  dissolution  of  the  subordinate  com- 
mandery, and  his  failure  to  forward  notices 
of  its  dissolution  to  tue  financial  keeper  of 
the  records  and  treasurer  of  the  command- 
ery so  dissolved,  were  not  necessary  to  ef- 
fect the  dissolution  of  the  subordinate  com- 
mandery, because,  as  it  alleged,  the  law  is 
self-acting,  and  the  subordinate  command- 
ery was  dissolved,  although  that  ofiicer  neg- 
lected to  perform  his  duty.  If  that  had 
been  the  end  of  the  matter,  there  might  be 
something  in  the  contention  of  the  defend- 
ant; but,  by  section  11  of  the  defendant's 
general  laws,  the  commandery  so  dissolved 
had  the  right  to  be  reinstated  on  receipt  by 
the  supreme  treasurer  within  30  days  of 
the  assessment,  for  the  nonpayment  of 
which  the  record  of  its  dissolution  was 
made;  and,  that  being  so,  it  necessarily 
follows  that  notice  of  the  dissolution  of  the 
subordinate  commandery  should  have  been 
received,  in  order  that  it  might  have  the 
benefit  of  the  30  days  within  which  to  send 
forward  the  assessment  for  the  nonpay- 
ment of  which  it  was  dissolved.  Besides, 
we  think  that  by  the  defendant's  answer, 
although  it  denied  that  the  certificate  was 
in  force,  yet,  as  it  specifically  put  that  de- 
nial on  the  ground  that  the  assured  had 
failed  to  pay  the  assessment  made  on  her, 
and  had  thereby  ceased  to  be  a  member  of 
the  order,  the  defendant  ought  not,  In  strict 
law,  to  have  been  allowed  to  prove  the  dis- 
solution of  the  subordinate  commandery. 

The  witness  Moore  was  shown  a  book,  and 
a  page  taken  therefrom,  which  contained 
the  entry  and  statement  that,  for  failure 
to  pay  an  assessment  of  54  cents  (assessment 
No.  247),  Mrs.  Doggett  had  been  disconnect- 
ed. Section  13  of  the  general  laws  of  the 
supreme  commandery  makes  it  the  duty  of 
the  financial  keeper  of  records  of  a  subordi- 
nate commandery,  upon  notification  that  an 
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aent  has  been  made,  to  notify  eyerr 
member  liable  to  the  asseesment  The  aa- 
oeflsment  notices  to  the  members  are  re- 
quired to  bear  the  official  stamp  of  the  finan- 
cial keeper  of  records,  or  the  seal  of  the 
commandery,  and  its  form  is  prescribed  by 
the  supreme  commandery.  Each  member  is 
required  to  pay  the  amount  due  as  stated 
in  the  notice  within  90  days  of  the  date 
of  the  notice,  and  any  member  falling  to 
pay  the  assessment  within  30  days  shall, 
ipso  facto,  stand  disconnected  from  the  com- 
mandery, without  sentence  by  the  command- 
ery. The  defendant  contends  that  under  said 
section  13,  and  upon  the  evidence  of  Moore, 
and  the  entry  in  the  book  of  the  disconnec- 
tion of  the  assured,  the  forfeiture  of  the 
rights  of  the  assured  in  the  benefit  certifi- 
cate was  worked,  notwithstanding  the  fact 
that  the  defendant  failed  to  show  on  the 
trial  that  notice,  in  form  and  substance  as 
required  by  section  13,  was  given  to  the 
assured.  We  are  of  the  contrary  opinion. 
In  the  case  of  Supreme  Lodge  Knights  of 
Honor  t.  Dalberg,  138  111.  006,  28  N.  B.  785, 
it  appears  that  the  assured,  Isaac  Dalberg, 
became  a  member  of  one  of  the  subordinate 
lodges,  and  that  he  was  suspended  for  fail- 
ure to  pay  an  assessment;  no  notice  having 
been  served  on  him  of  the  assessment  The 
court  held  that:  "The  evidence  failed  to 
show  that  Dalberg,  the  deceased,  was  noti- 
fied- of  either  of  the  assessments,  for  the 
nonpayment  of  which  the  appellant  claimed 
he  stood  suspended  at  the  time  of  his  death. 
That  he  could  not  legally  be  deprived  of  his 
membership  in  the  order  without  such  no- 
tice is  well  settled,  and  not  here  questioned.'* 
The  exceptions  to  the  rejection  of  the  evi- 
dence of  the  defendant  were  not  well  taken, 
and  cannot  be  sustained.    There  is  no  error. 

(126  N.  o.  m) 

ROBINSON  et  al,  v.  LAMB. 

(Supreme  Court  of  North   Carolina.     May  8^ 

1900.) 

CONSTITUTIONAL  LAW— PERRIES— FRAN- 
CHISES—RESTRICTION— TOLLS— 
ESTABLISHMENT. 
1.  By  Priv.  Xaws  1784,  c.  68,  S.  was  granted 
the  right  to  maintain  a  public  ferry  for  25 
years,  in  consideration  of  his  building  a  road 
and  keeping  the  same  in  repair.  Pnv.  Laws 
1810,  c.  33,  provided  that  all  rights  which  had 
attached  to  S.  as  keeper  of  such  ferry  were 
transferred  to  him  as  keeper  of  a  public  bridge 
at  the  same  place,  extended  the  same  for  50 
years,  and  declared  that  no  other  bridge  should 
be  established  within  three  miles  thereof  dur- 
ing the  continuance  of  the  act.  Priv.  Laws 
1848-^9,  c.  128,  extended  such  franchise  for 
50  years,  and  granted  the  same  to  L.,  as  as- 
signee of  B.,  authorizing  him  to  use  boats  for 
transportation  whenever  the  bridge  was  re- 
moved, but  required  its  restoration.  Priv. 
Ijaws  1873-74,  c.  27,  amended  the  previous 
acts,  authorised  the  heirs  of  L.  to  establish  a 
boat  feny  instead  of  the  bridge,  extended  the 
franchise  for  80  years  from  the  expiration  of 
the  extension  granted  by  the  act  of  1849,  and 
declared  that  no  other  bridge,  boat,  or  ferry 
should  be  established  within  three  miles  of  the 
one  allowed  by  the  act,  which  distance  was  re- 


duced by  Priv.  Laws,  1S97,  c.  103,  to  two  miles. 
Beld  that,  the  franchise  granted  to  S.,  based 
on  the  consideration  of  the  maintenance  of  the 
road,  having  expired,  the  rights  acquired  by  de- 
fendant by  virtue  of  the  act  of  1873-74,  was 
not  a  contract,  but  a  mere  gratuity  or  license, 
and  hence  the  legislature  was  not  precluded 
from  reducing  the  distance  within  which  an- 
other bridge  or  ferry  might  be  located,  as  pro- 
vided by  the  act  of  1807. 

2.  The  supreme  court,  being  a  court  of  ap- 
pellate jurisdiction,  will  pass  only  upon  excep- 
tions taken  on  proceedings  at  the  trial,  or  on 
defects  apparent  on  the  face  of  the  record,  and 
will  not  pass  on  mere  propositions  of  law  sub- 
mitted to  it  on  motion. 

3.  Code,  §  2046,  authorizes  the  county  com- 
missioners to  establish  ferries  and  public  roads 
and  the  rate  of  tolls  for  ferries,  in  their  discre- 
tion. Held,  that  it  was  error  for  the  superior 
court  to  fix  tolls  to  be  charged  in  the  first  in- 
stance, on  an  appeal  in  proceedings  before  coun- 
ty commissioners  to  establish  a  ferry,  since  such 
tolls  should  be  fixed  by  the  county  commis- 
sioners, subject  only  to  the  superior  court's 
power  of  review. 

Appeal  from  superior  court,  Pasquotank 
county;    Starbuck,  Judge. 

Action  by  C.  H.  Robinson  and  another 
against  B.  F.  Lamb  for  the  establishment  of 
a  ferry.  From  an  order  of  the  county  com- 
missioners in  favor  of  plaintiffs,  affirmed  by 
the  superior  court,  defendant  appeals.  Modi- 
fied. 

Busbee  &  Busbee  and  Shepherd  &  Shepherd, 
for  appellant  P.  H.  Williams^  E.  F.  Aydlett, 
and  G.  W.  Ward*  for  appelleea 

OLAUK,  J.  In  1784  (Priv.  Laws,  a  06) 
the  legislature,  in  consideration  of  Enoch  Saw- 
yer making  a  road  through  the  swamp  op- 
posite Sawyer's  Ferry,  20  feet  wide  and  1  foot 
above  high  tide,  conferred  on  him  the  right 
to  charge  certain  tolls,  therein  specified,  for 
persons,  vehicles,  and  animals  **who  should 
pass  through  the  same  and  across  his  ferry,*' 
said  rates  to  be  allowed  "during  the  term  of 
twenty-five  years,  and  no  longer."  There  was 
another  provision  imposing  a  penalty  of  20 
shillings  upon  any  other  person  transporting 
persona,  horses,  carriages^  and  effects  across 
said  ferry,  "one-half  to  be  paid  the  informer, 
the  other  half  to  said  Enoch  Sawyer,  his  heirs 
and  assigns."  It  seems  the  ferry  was  al- 
ready existing,  and  the  franchise  was  in  con- 
sideration of  making  the  road,  and  keeping 
it  in  repair,  and  was  remunerated  by  tolls  for 
the  use  of  the  road  and  ferry  which  were  not 
conferred  beyond  1809.  In  1790  (Priv.  Laws, 
c  42)  the  legislature  reduced  the  required 
width  of  the  road  to  16  feet  on  account  of 
"the  expense  of  making"  a  20-foot  road,  and 
recouped  the  public  by  prescribing  that  the 
rate  for  ferriage  should  be  fixed  by  the  county 
court  of  Camden  by  a  majority  of  all  the  jus- 
tices of  the  peace  of  the  county.  In  1810 
(Priv.  Laws,  c.  33)  all  the  rights  which  had 
been  attached  to  Enoch  Sawyer  as  keeper  of 
a  public  ferry  across  Pasquotank  river  were 
transferred  to  him  as  keeper  of  a  public 
bridge  at  the  same  place,  and  were  extended 
for  50  years,—!,  e.  to  I860,— with  an  addition 
that   "no  other  bridge  shall  be  established 
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within  three  miles,  or  on  the  plantation  of  said 
Enoch  Sawyer,"  during  the  continuance  of 
that  act  This  was  after  the  expiration  of 
the  franchise  for  levjlng  tolls  for  traveling 
over  a  road,  granted  In  1784  for  26  years,  in 
consideration  of  building  such  road;  and,  be- 
ing granted  without  any  consideration,  was  a 
mere  gratuity  or  privilege.  In  1848-40  (Priv. 
Laws,  c.  128)  the  **privlleges  and  Immunities" 
granted  In  the  last  act  were  extended  60  years 
from  the  expiration  of  the  time  mentioned 
therein,  and  granted  to  '*Samuel  D.  Lamb, 
his  heirs  and  assigns,  claiming  under  Enoch 
Sawyer."  Said  Lamb  was  required  to  keep 
the  bridge  and  road  in  good  condition,  and 
the  maximum  tolls  *'for  passing  said  bridge 
and  road*'  were  specified  in  the  act,  and  he  la 
granted  permission  to  use  boats  for  the  trans- 
portation of  passengers  "whenever  the  bridge 
is  removed  by  winds,  tides,  or  the  contact  of 
vessels,*'  provided  the  bridge  is  restored  with- 
in four  days  after  Its  removal.  In  1865  (Priv. 
Laws,  c  3)  the  last-named  act  was  amended 
to  authorize  Dorsey  Sanderlln  to  construct 
and  use  a  ferryboat  in  the  place  of  the  bridge 
required  by  the  previous  act  This  grant  of 
a  ferry  was  also  gratuitous^  and  was  to  expire 
in  1875.  In  1878-74  (Priv.  Laws,  c.  27)  the 
two  last-named  acts  were  amended  to  author- 
ize the  heirs  of  Samuel  D.  Lamb  to  establish 
a  ferry  with  a  boat  such  as  that  prescribed  in 
the  act  of  1865,  'instead  and  in  place  of  the 
bridge  required  by  the  charter  ratified  on  the 
29th  January,  1849,"  and  its  duration  was 
"extended  to  the  heirs  of  Samuel  D.  Lamb 
for  thirty  years  from  the  expiration  of  the 
extension  allowed  in  the  act  ratified  on 
the  29th  January,  1849,"  and  the  act  of 
1810  was  "amended  to  declare  that  no  other 
bridge,  boat  or  ferry  shall  be  established 
within  three  miles  of  the  one  allowed  by  said 
act"  The  defendant  contends  that  this  ex- 
tended the  prohibition  to  erect  a  bridge  or 
ferry  within  three  miles  either  way  over 
Pasquotank  river  till  1940,  and  that  he  has  a 
contract  right  In  such  prohibition  till  that 
date.  In  1807  (Priv.  Laws,  c.  103)  the  gen- 
eral assembly  amended  the  last  act  by  strik- 
ing oat  "3"  and  inserting  '*2"  miles.  The 
plaintiffs  filed  a  petition  with  the  commis- 
sioners of  Pasquotank  county  to  establish  a 
ferry  over  the  Pasquotank  river  from  Eliza- 
beth City  to  Qoat  Island,  in  Camden  county, 
at  a  spot  designated,  and  at  which  the  county 
commlasloners  of  Camden  had  authorized 
such  ferry,  alleging  that  the  proposed  ferry 
was  not  within  two  miles  of  any  other,  and 
that  it  was  necessary  for  the  public  good  and 
convenience.  The  defendant  filed  a  counter 
petition,  and  alleged  that  the  proposed  ferry 
was  not  required  by  the  public  good  and  con- 
venience, and  that  it  was  within  two  miles 
of  his  ferry.  The  county  commissioners  sus- 
tained the  defendant's  contention,  and  the 
plaintiffs  appealed  to  the  superior  court.  In 
that  court  doubtless,  the  defendant's  plead- 
ing was  amended  to  aver  that  the  proposed 
ferry  would  be  within  three  miles  of  the  de- 


fendant's ferry,  for  the  following  Issues  were 
submitted  without  exception:  "(1)  Is  the  pro- 
posed ferry  necessary  for  the  public  good  and 
convenience?  Ans.  Yes.  (2)  Is  It  within  twc 
miles  of  another  ferry?  Ans.  No.  (3)  Is  it 
within  three  miles  of  defendant's  ferry?  Ana. 
Yes."  Thereupon  It  was  adjudged  that  tlie 
county  should  lay  out  and  establish  the  ferry 
as  prayed,  that  the  petitioners  be  allowed  to 
build  and  operate  the  ferry  at  their  own  ex- 
pense, and  be  allowed  to  charge  for  passing 
over  said  ferry  the  sum  of  10  cents,  and  no 
more,  for  a  cart,  buggy,  carriage,  or  wagon. 
The  defendant  appealed. 

It  is  clear  that  all  the  above-recited  legls- 
hition  was  without  consideration,  and  lacks 
this  essential  element  of  a  contract  save  the 
act  of  1784,  which,  by  its  terms,  expired  in 
1809.  Further,  that  all  rights  conferred  by 
the  act  of  1810  expired  by  its  terms  in  1800, 
and  that  the  "privileges  and  Immunities" 
conferred  by  the  act  of  1848-49  had  lapsed, 
and  were  so  treated  by  the  act  of  1865,  which 
authorized  Dorsey  Sanderlln  to  establish  and 
operate  a  ferry  at  that  point  for  10  years. 
Whatever  rights  the  defendant  has  acquired 
are  by  virtue  of  the  act  of  1878-74>  This 
act  was  not  only  a  mere  gratuity,  but  a 
franchise  or  license  of  this  nature  is  an  at- 
tribute of  sovereignty,  and  it  would  be  be- 
yond the  power  of  the  legislature  to  forbid 
a  future  legislature  (if  it  had  been  attempt- 
ed) from  conferring  the  right  to  establish 
other  bridges  and  ferries  across  streams 
whenever,  in  its  Judgment,  the  growth  of 
population  and  trade  demanded  it  In  1784 
the  town  of  Elizabeth  City  was  a  very  small 
village.  To-day  it  has  a  population  of  many 
thousands,  and  is  rapidly  growing.  To  re- 
strict its  population  from  crossing  the  river 
in  front  of  it  and  the  transportation  of 
freight  across  it  for  the  distance  of  six  miles, 
—three  miles  on  either  side,— save  at  the  de- 
fendant's ferry,  would  be  a  monopoly  for- 
bidden by  Const  art  1,  (  81.  Washington 
Toll-Bridge  Co.  v.  Commissioners  of  Beau- 
fort 81  N.  C.  498;  McRee  v.  Railroad  Co.. 
47  N.  C.  186;  Carrow  v.  Toll-Bridge  CJo.,  61 
N.  C.  118.  From  the  earliest  times  the  legis- 
lation of  this  state  as  now  repeated  and 
summed  up  in  Code,  S  2014,  recognized  that 
the  right  to  operate  ferries  was  a  public 
franchise,  and  under  supervision  of  public 
authority.  The  above-recited  legislation 
was,  therefore,  simply  a  license,  revocable  at 
will  of  the  general  assembly.  Whether  the 
defendant  acquired  any  property  right  to 
maintain  a  ferry  at  the  place  at  which  he 
operates  it  we  are  not  called  upon  to  decide, 
though  it  is  intimated  in  Oreenleaf  v.  Board, 
123  N.  C,  at  page  35,  31  S.  E.  2(H.  that  the 
commissioners  ''may  discontinue  his  fertj.** 
There  is  no  attempt  to  revoke  his  license  in 
this  case,  or  to  interfere  with  his  operations 
in  any  way.  But  the  provision  of  the  legisla- 
ture of  1S73-74  that  other  ferries  or  bridges 
would  not  be  authorized  within  three  miles 
thereof  until  1940  was  simply  legislation  re- 
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stzictbig  the  general  power  of  tbe  county 
oommiBsloiieni  giyen  bj  Code,  I  2014  <aiid 
prertoua  leglBlatioxi  there  sammed  op),  to 
ftathorize  public  ferries  wherever  they  saw 
fit;  and  the  general  assembly  of  18&7  had 
the  power  to  remoye  such  restriction  from 
the  county  commissioners  of  Pasquotank 
snd  Oamden,  and  to  reduce  the  distance  to 
two  miles^  as  it  did.  Just  so  any  legislature 
might  change  the  two-mile  restriction  in  the 
general  act  Code,  |  203S.  There  was  no 
contract  with  the  defendant  that  this  should 
not  be  done,  and  the  contract  would  have 
been  invalid  if  made,  for  it  would  be  "an 
alienation  of  soyereign  powers,  and  a  yiolar 
tion  of  public  duty.*'  Greenleaf,  cited  by 
Smith,  O.  J.,  81  N.  a  490,  and  Oooley,  Const 
Lim.  125.  cited  Id.  if  the  defendant's  claim 
were  well  founded,  it  would  equally  render 
Illegal  the  railroad  bridge  which  has  been 
built  within  three  miles  of  the  defendant's 
ferry. 

The  defendant  flies  in  this  court  a  motion 
reciting  certain  propositions  of  law  which  he 
desires  the  court  to  pass  upon.  This  is  an 
irregular  practice,  which  we  cannot  recog^ 
nise.  This  is  an  appellate  court,  and  we  pass 
only  upon  exceptions  taken  to  proceedings 
In  the  trial  below,  or  upon  defects  apparent 
upon  the  face  of  the  record  proper. 

The  discretionary  power  of  the  county 
commissioners  to  establish  ferries  and  pub- 
lic roads  is  subject  to  review  by  the  superior 
court  on  appeal,  and,  of  course,  to  reversal. 
The  case  of  Ashcraft  v.  Lee,  79  N.  O.  34, 
relied  upon  in  the  brief  of  defendant's  coun- 
sel was  reversed  on  rehearing.  81  N.  0. 
135;  Code,  fi  2030.  The  matter  of  tolls  is 
left  to  the  discretion  of  the  county  commis- 
sioners (Oode^  I  2016),  but  doubtless  could  be 
reviewed  if  exorbitant  While  we  do  not 
see  that  the  defendant  has  any  right  to  com- 
plain whatever  of  the  rates  of  toll  allowed 
to  the  plaintiffs,  it  was  error  in  the  superior 
court,  appearing  on  the  face  of  the  record, 
for  that  court  to  fix  the  tolls  in  the  first  in- 
stance. It  should  have  contented  itself  with 
directing  the  county  commissioners  to  grant 
the  petition  to  establish  the  ferry,  and  the 
matter  of  tolls  should  be  fixed  by  the  county 
commissioners,  subject  to  review  on  appeal, 
If  excepted  to  for  proper  and  sufficient  cause 
by  any  one  interested.  Modified  and  af- 
firmed. 
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HOMICIDB—APPBAL  — JURY  — FINDING  OF  IN- 
DrFPERENCB-FAIl.URE  TO  EXHAUST  CHAt- 
LBNOBS—BYID3BNCB-OHARGES— EXCEPTIONS 
—FAILURE  TO  REQUEST  INSTRUCTIONS— RHl- 
CAPITUI*ATION  OF  EVIDENCE-PRESUMPTION 
—REQUEST  — REMARKS  OF  COUNSEL  — VER- 
DIGT— MOTION  FOR  NEW  TRIAL-MISCON- 
DUCJT  OF  JURY. 
LThe  finding  of  fact  by  the  judge,  on  the 

trial  of  a  criminal  case,  that  a  juror  is  indiffer- 

eat  Is  not  reviewable  on  appeal. 


2.  Where,  on  the  trial  of  a  criminal  case,  the 
prisoner  fails  to  exhaust  his  peremptory  chal- 
lenges, Ida  exceptione  to  jurors  will  not  be  re< 
viewed  on  appeal. 

8.  Bvidence  for  the  state  in  a  mnrder  trial 
that  the  defendant  had  weapons  in  his  posses- 
alon  la  competent  to  show  preparation  for  the 
crime. 

4.  An  exception  to  the  judge's  charge  to  the 
jnrv  in  a  criminal  case  ''as  given*'  is  too  broad 
to  be  available  on  appeal,  under  Code,  §  550, 
authorizing  the  settlmg  of  bills  of  excei^tion 
which  shall  embody  ezceptiona  to  InstrnctionB, 
and  providing  that  written  exceptions  shall  be 
deemed  condusive  of  what  they  were  on  such 
settlement. 

5.  In  a  capital  case,  where  the  defendant 
only  excepts  to  the  charge  "as  given,"  specific 
exceptions  may  be  inserted  nunc  pro  tunc  on 
appeal,  with  the  aasent  of  the  attorney  general. 

6.  Failure  of  a  prisoner's  counsel  to  ask  for 
fuller  instructions  precludes  the  objection  on 
appeal  that  fuller  instructions  were  not  given. 

7.  Where  the  record  does  not  purport  to  eon- 
tain  the  entire  charge  given  on  a  criminal  trial, 
and  hence  does  not  affirmatively  ahow  that  the 
judge  in  charging  the  jury  did  not  recapitulate 
the  evidence,  It  will  be  presumed  on  appeal,  in 
favor  of  the  regularity  of  the  trial,  that  the 
judge  did  recapitulate  the  evidence. 

8.  It  is  not  error  not  to  recapitulate  the  evi- 
dence in  a  charge  given  on  a  criminal  trial,  un- 
less such  a  charge  is  requested  and  refused. 

9.  Where,  on  objection  to  the  r«narks  of 
counsel  for  the  state  in  a  criminal  trial,  the 
judge  promptly  stops  him,  and  cautions  the 
jury  not  to  consider  his  remarks,  the  court  has 
done  all  in  its  power,  and  no  error  is  commit- 
ted. 

10.  A  verdict,  on  a  trial  for  murder,  of  "guilty 
of  the  felony  of  murder  in  the  first  degree,'*  is 
substantially  proper,  and  the  addition  after- 
wards by  order  of  the  court  of  the  words.  **in 
manner  and  form  as  charged  )n  the  bill  of  in- 
dictment," is  a  mere  formality,  which  does  not 
prejudice  the  prisoner. 

11.  A  motion  for  a  new  trial,  after  the  close 
of  a  term,  for  misconduct  of  the  jury,  which 
was  known  at  the  time  of  trial,  \a  too  late  to  be 
available. 

12.  Where  a  jury  attended  diurch  during  a 
murder  trial,  with  the  prisoner's  consent,  and 
the  preacher,  in  his  sermon,  cautions  them  to  be 
careful,  and,  if  the  prisoner  is  guilty,  to  say  so, 
and,  if  not.  to  say  so,  and  exhorts  them  to  do 
their  duty  before  Gk>d  and  their  country,  and  In 
his  prayer  prays  for  a  fair  and  impartial  trial 
for  the  prisoner,  such  circumstance  does  not 
constitute  misconduct  of  the  jury  prejudicial  to 
the  prisoner. 

Appeal  from  superior  court,  Sampson  coun- 
ty;  Bryan,  Judge. 

Archie  Kinsauls  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

John  D.  Kerr,  for  appellant  The  Attorney 
General,  for  the  State. 


CLARK,  J.  The  exceptions  to  jurors  were 
properly  abandoned  in  this  court  The  find- 
ing of  fact  by  the  judge  that  a  juror  is  indif- 
ferent is  not  reviewable.  State  v.  Potts,  100 
N.  C.  457,  9  S.  B.  657;  State  v.  FuUer,  114 
N.  a  891,  19  S.  B.  797.  Besides,  other  ex- 
ceptions to  Jurors,  if  made,  could  not  be  re- 
viewed, since  the  prisoner  did  not  exhausi 
his  peremptory  challengea  State  v.  Hensley, 
94  N.  a  10^;  State  v.  McDowell,  123  N.  a 
764,  SI  S.  B.  839;  Wals.  Dig.  281. 

The  only  exception  to  evidence  was  that 
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whlcb  Bboired  weiqwofl  in  poflMMloB  of  the 
prlMMier,  whlcb  was  competent  to  show  prep- 
aration. 

The  sole  exception  to  tiie  charge  was  the 
'^roadside**  exception  *^  the  charge  as  glr- 
en,**  which  the  unbroken  decisions  of  this 
conrt.  In  accordance  with  the  provision  of 
the  statute  governing  appeals  (Code,  I  550), 
hold  Inadmissible.  State  t.  Moore,  120  N. 
a  570, 26  a  B.  607;  Wals.  Dig.  149,  2^.  But 
in  a  capital  case  the  attorney  general  will 
readily  assent  to  the  insertion  of  proper  ex- 
ceptions nnnc  pro  tnnc  State  ▼.  Hoggins 
(at  this  term)  35  S.  E.  606;  State  t.  Wilcox, 
118  N.  a  1131,  23  &  El  928.  The  prisoner's 
counsel  Insists  that  the  charge  Is  defective, 
because  it  did  not  array  the  evidence,  and 
present  the  contentions  of  the  parties.  The 
strict  rule  laid  down  in  State  v.  Boyle,  104 
N.  a  800,  10  &  E.  606,  1023.  has  since  been 
overruled,  and  we  find  the  charge  a  reason- 
able compliance  with  the  statute.  If  the 
prisoner's  counsel  had  desired  fuller  instruc- 
tions he  should  have  asked  for  theuL  State 
V.   Edwards   (at  this   term)   35   &   E.   540. 

Hie  prisoner  further  objects  that  the  judge 
did  not  recapitulate  the  evidence.  The  reg- 
ularity of  the  proceedings  below  are  pre- 
sumed, and  the  appellant  must  show  error. 
The  charge  does  not  purport  to  be  in  full,  and 
merely  states,  ''The  Judge  charged,  among 
other  things."  All  that  is  required  is  that 
the  Judge  send  up  the  parts  of  the  charge 
excepted  to.  It  does  not  affirmatively  appear 
that  the  Judge-  did  not  recapitulate  the  evi- 
dence. The  prisoner  had  10  days  after  court 
CO  make  out  his  exceptions  to  the  charge, 
and  if  in  them  he  had  excepted  that  the  Judge 
had  not  recapitulated  the  evidence,  his  honor 
would  have  been  put  on  notice  to  state  how 
the  fact  was.  Besides,  ordinarily,  it  is  not 
error  not  to  recapitulate  the  evidence,  un- 
less it  Is  requested.  Boon  v.  Murphy,  108 
N.  a  187,  12  S.  E.  1032,  and  cases  there  cited; 
G9ark's  CMe  (3d  Ed.)  S  412,  note  3;  SUte 
V.  Ussery.  118  N.  C.  1177,  24  S.  E.  414. 

When  the  remarks  of  counsel  were  object- 
ed to,  the  Judge  promptly  stopped  him,  and 
cautioned  the  Jury  not  to  consider  them, 
which  was  all  the  court  could  do.  State  v. 
Rivers,  90  N.  C.  738.  Besides,  there  were 
no  exceptions  taken. 

The  verdict,  "Guilty  of  the  felony  of  mur- 
der in  the  first  degree,"  is  a  substantial  com- 
pliance with  the  statute,  and  the  meaning 
of  the  Jury  could  not  be  misunderstood.  The 
addition,  next  day,  by  order  of  the  court. 


of  the  wmdM,  *^  manner  and  form  as  char- 
ged In  the  bin  of  Indictment,"  was  a  mere 
formality,  which  In  no  wise  prejudiced  the 
prisoner. 

A  month  after  the  trial,  the  prisoner's  coun- 
sel moved  for  a  new  trial  because  of  miscon- 
duct of  the  Jury.  The  court  was  then  func- 
tus officia  State  v.  Sanders,  111  N.  C  700, 
16  &  E.  320;  State  v.  Bennett,  93  N.  Q  508; 
State  V.  Warren,  92  N.  a  825.  If  the  motion 
had  been  made  during  the  term,  the  Judge 
should  have  found  the  facts,  and  the  vodlct 
should  have  been  set  aside  as  a  right,  only 
when  there  was  miacondnct  alfecting  the  ver- 
dict of  the  Jury,  and  not  when  there  was 
merely  opportunity.  State  v.  Tilghman,  33 
N.  C  513.  Here  the  alleged  misconduct  was 
the  remarks  of  a  preacher  at  a  church  which 
the  Jury  were  allowed  to  attend  with  the 
consent  of  the  prisoner.  If  the  remarks  had 
been  prejudicial,  the  sermon  was  a  matter 
of  public  notoriety,  and  the  prisoner's  counsel 
should  have  been  able  to  have  in^sented  the 
matter  to  the  court  before  adjournment;  and, 
as  he  did  not  do  so,  it  is  a  matter  (if  there 
were  anything  to  complain  of)  to  be  presented 
to  the  executive.  The  matter  complained  of 
Is,  as  stated  in  ex.  parte  aflidavlts  for  the  de- 
fense, that  the  minister  said:  '"There  are 
men  here  who  have  in  their  hands  the  life 
of  a  poor  man  now  on  trial.  You  ought  to 
be  careful,  and,  if  he  is  guilty,  say  so;  and, 
if  he  Is  not  guflty,  say  so.  Do  your  duty 
before  God  and  your  country;"  and  In  his 
prayer  he  said,  "Now,  Lord,  we  are  going 
to  offer  a  special  petition  to  Thee  that  this 
Jury  may  give  him  a  fair  and  impartial  trial, 
and,  if  guUty,  say  so;  and,  if  not  guilty,  say 
so,"  and  made  a  special  appeal  to  Crod  in 
behalf  of  said  prisoner,  praying  for  a  'fair 
trial  to  him."  It  would  have  been,  of  course, 
propriety  for  the  man  of  God  to  have  made 
no  reference  to  a  matter  which  the  laws  of 
his  country  had  Intrusted  to  the  unbiased 
decision  of  a  Jury,  but  It  is  impossible  to  find 
hi  the  above  anything  which  was  prejudicial 
to  the  prisons.  In  view  of  the  occurrence, 
it  would  be  well,  however,  for  trial  Judges 
hereafter  to  avoid  giving  similar  opportunity 
for  complaint.  The  counsel  for  the  prisoner, 
with  commendable  zeal,  has  presented  every 
possible  objection  which  might  vitiate  the 
trial  below,  but,  so  far  as  the  record  appears, 
the  minister's  appeal  has  been  answered, 
and  the  prisoner  has  had  the  fair  trial  which 
the  laws  of  his  country  guaranteed  him.    No 
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(126  N.  C.  61<) 

CAPITAL  PRINTING  CO.  v.  CITY  OF 

RALEIGH. 

(Supreme  Court  of  North  Carolina.     May  15, 

1900.) 

CITIES-LIABILITY  FOR  OVERFLOW  OF  WATER 
^-^UBSTION  FOR  JURY. 
A  city  had  provided  a  culvert  for  carrying 
water  from  a  street  having  entrance  gratings 
flush  with  the  street.  The  gratings  were  stop- 
ped at  times  by  debris,  and  to  remedy  that  de- 
fect the  gratings  were  raised,  but  were  later 
replaced  in  the  old  position-.  An  engineer  testi- 
fied that  the  culvert  and  gratings  were  ample 
protection  against  any  ordinary  rainfall.  Plaln- 
tifiTs  building  was  flooded  by  an  unusually  se- 
vere rain,  in  which  an  inch  of  water  fell  m  10 
minutes,  by  overflow  from  the  street.  The 
area  ways  to  plaintiff's  building  were  in  bad  re- 
pair. Held,  that  it  was  error  to  order  a  non- 
suit, in  an  action  against  the  city  for  such  in- 
jury, as  there  was  a  sufficient  conflict  in  the  evi- 
dence to  warrant  the  submission  of  the  cause  to 
the  jury. 

Appeal  from  superior  court,  Wake  county; 
Brown,  Judge. 

Action  by  the  Capital  Printing  Company 
against  the  city  of  Raleigh  for  damage  caused 
by  an  overflow  of  water  from  a  street  From 
a  judgment  In  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

R.  O.  Burton  and  A  J.  Feild,  for  appellant 
W.  Ia  Watson,  for  appellee. 

PAIROLOTH,  0.  J.  The  plaintiff  alleges 
that  its  property  was  damaged  by  the  negll- 
^nce  of  the  defendant  At  the  close  of  the 
plaintiff's  evidence  the  defendant  moved  to 
dismiss  the  action,  as  in  case  of  nonsuit 
His  honor  held  that  there  was  no  evidence 
of  negligence  by  the  defendant  to  go  to  the 
jury,  and  rendered  judgment  of  nonsuit  The 
plaintiff  excepted,  and  assigned  said  holding 
and  judgment  as  error.  In  the  argument  in 
this  court  the  merits  of  the  controversy  were 
discussed  at  length,  but  the  only  question  we 
can  consider  is  whether  the  plalntiflTs  evi- 
dence was  sufllcient  to  authorize  and  require 
bis  honor  to  submit  an  issue  to  the  jury  on 
the  question  of  the  defendant's  negligence. 

G.  V.  Barnes,  president  of  the  plaintiff 
printing  corporation,  testified  that  the  plain- 
tiff's printing  house  fronted  on  Martin  street 
in  Raleigh,  and  the  paper,  stock,  books, 
forms,  etc.,  were  damaged  in  the  basement 
several  feet  below  the  level  of  the  street; 
that  the  water  overflowed  the  street  and 
sidewalk,  and  entered  the  basement  through 
windows  fronting  the  street  which  windows 
extended  below  the  level  of  the  street,  and 
were  protected  by  area  ways.  The  stock  was 
on  shelving  and  tables  in  the  basement  and 
the  overflow  and  damage  occurred  at  night 
on  the  15th  of  May.  1808. 

G.  Norwood,  the  bookbinder,  after  describ- 
ing the  extent  o.  the  loss,  said  that  nearly 
all  of  the  articles  ruined  were  damaged  by 
water  coming  through  the  Martin  street  win- 
dow. 

C.  B.  Edwards  testified:  ''Remember  rain 
of  May  15,  1898.  I  saw  high  water  line  on 
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my  fence.  I  live  on  Martin  street,  adjoining 
printing  shop.  I  think  water  rose  high 
enough  to  flow  over  area  ways,  and  into  plain- 
tiff's windows,  on  Martin  street  On  Mar- 
tin street  culvert  runs  under  street.  There 
are  two  openings  to  culvert  on  each  side  of 
street  which  axe  covered  with  iron  gratings. 
(It  is  admitted  that  there  is  a  stone  culvert 
crossing  Martin  street  three  by  four  feet 
which  empties  into  a  terra-cotta  pipe  two  feet 
in  diameter.  The  length  of  pipe  is  175  feet 
and  has  a  fall  of  10  feet  from  top  of  street 
to  the  end  of  pipe.  The  openings  into  the 
culvert  are  3  feet  3  inches  long  by  18  Inches 
wide,  and  4  feet  10  inches  long  by  2  feet  2 
inches  wide,  respectively.  These  openings 
are  covered  with  gridiron  gratings,  the  open 
spaces  between  the  bars  being  2^  and  2% 
inches,  respectively.  The  street  Is  paved 
with  Belgin  block,  with  stone  curbing  from 
6  to  8  Inches  In  height.)  Saw  openings  to  cul- 
vert morning  after  storm.  They  were  cov- 
ered with  trash.  As  water  flows  over  the 
bars  to  gratings,  leaves  and  paper  catch  on 
bars,  and  gradually  lap  over  one  another,  and 
flnally  cross  to  the  next  bar,  and  prevent  the 
water  from  flowing  through  into  the  culvert. 
Then  the  sidewalk  would  become  flooded.  I 
saw  the  trash  taken  off  the  next  morning  aft- 
er the  storm.  It  consisted  of  green  leaves, 
green  twigs,  branches  of  trees,  pieces  of 
wood,  and  a  few  strips  of  paper.  It  was  not 
ordinary  trash.  Was  mostly  leaves  and  twigs 
beaten  off  of  trees  by  the  storm.  The  reason 
that  the  sidewalk  was  overflowed  was  be- 
cause the  openings  to  the  culvert  became 
stopped  up.  If  it  had  not  been  for  the  ob- 
struction to  the  openings,  I  think  the  culvert 
could  have  easily  carried  off  any  amount  of 
water  that  might  have  fallen  on  the  street. 
Remember  the  rain  storm  of  May  18,  1894, 
when  the  sidewalk  was  overflowed.  The  ar- 
rangement of  the  gratings  was  the  same  on 
the  night  of  May  15,  1898;  that  is,  they  were 
flush  with  the  surface  of  the  street  That 
when  the  gratings  were  flush  with  the  street 
the  openings  were  liable  to  become  stopped 
up,  as  already  described.  I  have  been  out  in 
the  rain  on  two  occasions,  and  taken  the 
trash  off  of  the  gratings  with  a  rake,  to  pre- 
vent the  sidewalk  from  overflowing.  After 
the  storm  of  May  18,  1894,  I  complained  to 
Mr.  Blake,  the  street  commissioner  and  city 
engineer,  about  the  gratings,  and  the  city  had 
them  raised  about  four  inches  on  Iron  legs, 
so  that  the  trash  would  pass  under  the  bars 
to  the  gratings  Instead  of  over  them.  They 
remained  in  that  condition  for  some  time, 
and  were  less  liable  to  become  obstructed 
than  they  were  when  flush  with  the  street 
The  legs  to  the  gratings  were  broken  off  by 
wagons  or  the  street  sweeper  of  the  city  some 
time  before  the  storm  of  May  15,  1898,  and 
were  flush  with  the  street  on  the  night  of  the 
storm.  I  never  knew  the  sidewalk  to  over- 
flow but  on  two  occasions,— May  18,  1894, 
and  May  15,  1898,— when  the  storm  was  ex- 
cessive and  unusuaL    On  every  other  occa- 
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sion  the  colyert  has  been  ample  to  cany  off 
the  water.  I  think  It  would  have  carried  off 
the  water  on  May  15th,  If  the  openings  had 
not  become  obstructed.  The  street  had  not 
been  swept  for  several  days  Just  before  the 
storm.  It  was  closed  on  account  of  my 
daughter,  who  was  very  sick.  There  was 
no  need  of  sweeping  the  street  It  was 
clean," 

0.  F.  Von  Herman,  who  has  been  In  the 
United  States  weather  service  for  many  years, 
and  Is  now  chief  of  the  weather  bureau  at 
Raleigh,  deposed  that  "the  rain  storm  of  May 
16,  1898,  was  most  unusual  for  this  section. 
It  was  excessive,  extraordinary,  and  abnor- 
mal. Never  knew  of  one  inch  to  fall  In  ten 
minutes  before.  Such  an  abnormal  rain  la 
popularly  denominated  a  'cloud  burst' "  Aft- 
er a  more  particular  account  of  the  precipita- 
tion at  short  intervals,  he  said:  "The  rain 
storm  of  May  18,  18&4,  was  also  an  abnormal 
storm.  These  two  exceeded  by  far  any  others 
which  we  have  recorded.'*  To  the  question, 
"Although  the  storms  of  May  18,  1804,  and 
May  15,  1898,  were  unusual  excessive,  and 
abnormal,  may  they  not  reasonably  be  ex- 
pected to  occur  occasionally?"  and  the  witness 
said  that  "they  might  be  expected  to  occur 
again." 

A.  W.  Shaifer  was  examined,  and  testified: 
"Reside  in  Raleigh,  and  am  a  dvil  engineer 
oy  profession.  Made  a  survey  and  map  of  lo- 
cality of  plalntifTs  shop.  Examined  the  lo- 
cality on  the  morning  of  May  16,  1896,  after 
the  storm,  and  examined  the  gratings  over 
the  openings  to  the  culvert.  The  accumula- 
tions on  the  gratings  were  not  the  ordinary 
street  refuse,  but  leaves  and  green  branches 
and  other  extraordinary  accumulations.  That 
he  fixed  the  high-water  line  by  evidences  on 
the  buildings  and  fences.  That  the  water 
rose  high  enough,  as  shown  by  the  high-water 
line  he  found,  to  fiow  Into  plalntifTs  windows. 
The  water  was  surface  water  only.  That  the 
culvert  and  terra-cotta  pipe  leading  south  un- 
der the  adjacent  lots  are  of  ample  capacity  to 
carry  off  any  storm  or  rainfall  that  we  rea- 
sonably expect  to  happen  in  this  climate. 
That  it  can  carry  off  such  extraordinary  rain- 
falls as  usually  occur,  but  that  he  did  not 
think  that  the  terra-cotta  pipe  was  suffldeut 
to  carry  off  the  rainfall  of  May  18,  1894,  or 
May  15,  1898.  That  If  the  pipe  had  the  same 
capacity  as  the  culvert  It  could  carry  off  any 
rainfall  that  might  happen.  The  street  pav- 
ing and  the  curbing  and  the  grading  of  the 
street  were  properly  done,  and  that  the  grat- 
ings over  the  openings  to  the  culvert  were 
such  as  are  usual  in  dties  and  towns  where 
the  streets  are  kept  clean.  That  the  gratings 
were  constructed  skillfully,  and  were  placed 
In  the  usual  position.  That  he  has  seen  some 
gratings  that  were  raised  on  legs  above  the 
surface  of  the  street,  but  they  always  had 
flaps  or  inclined  sides  to  them,  and  were 
more  likely  to  become  obstructed  than  If  the 
gratings  were  flush  with  the  surface  of  the 
street    He  has  never  seen  any  gratings  on  legs 


without  the  Bide  gratings  anywhere  but  at 
this  particular  locality.  The  universal  meth- 
od is  to  put  them  flush  with  the  street  If 
the  gratings  were  raised  on  legs,  aa  these 
gratings  had  onoe  been  and  are  now,  the  lia- 
bility to  become  obstructed  woi)ld  be  much 
less  than  If  flush  with  the  street  That  the 
area  ways  to  the  Martin  street  windows  were 
sunken  and  broken  away  from  the  wall  and 
in  bad  condition.  That  they  had  since  been 
built  higher.  That  if  they  had  been  at  their 
present  height  on  the  night  of  May  15th,  the 
water  would  not  have  flowed  over  them." 

These  were  the  only  witnesses  examined. 
The  defendant's  motion  to  dismiss  the  action 
was  equivalent  to  a  demurrer  to  the  evidence, 
and  the  philntiff's  evidence  will  be  considered 
as  true,  and  taken  In  the  most  favorable  light 
for  it  Glbbs  V.  Lyon,  95  N.  C.  146;  Springs 
V.  Schenck,  99  N.  a  551,  6  S.  B.  406.  An 
appellate  court,  reviewing  a  judgment  of  non- 
suit will  assume  every  fact  proved,  necessary 
to  be  proved,  when  the  evidence  tends  to 
prove  It  Howell  v.  Railroad  Co.,  124  N.  C. 
24,  32  S.  E.  817.  It  is  easy  to  lay  down  the 
general  rule,  but  the  difficulty  lies  in  applying 
the  rule  to  the  facts  in  individual  cases  as 
they  arise.  When  the  facts  are  not  conflicting, 
and  only  one  Inference  can  be  drawn  from 
them  by  a  reasonable  mind,  it  becomes  a  ques- 
tion for  the  judge  alone.  When  the  facts  are 
not  clear  to  the  mind  of  prudent  and  reason- 
able men,  or  if  the  evidence  is  not  so  plain 
that  reasonable  men  might  not  reach  different 
conclusions  on  the  subject  It  is  a  question  for 
the  jury  to  consider,  under  proper  instructions 
by  the  court  whether  there  was  or  was  not 
negligence,  which  is  a  mixed  question.  It  is 
not  necessary  to  refer  to  the  numerous  au- 
thorities and  decided  cases  on  this  subject. 
The  principle  is  recognized  and  stated  In  Til- 
lett  V.  Railroad  Co.,  118  N.  0.  1031,  24  S.  E. 
Ill,  and  Russell  v.  Railroad  Co.,  118  N.  C. 
1098,  24  S.  E.  512. 

In  the  case  at  bar,  the  defendant  relies  on 
evidence  that  It  had  skillfully  prepared  every 
reasonable  protection  against  damage,  and 
that  the  storm  on  the  night  of  May  15,  1898, 
was  so  extraordinary  and  abnormal  that  it 
should  not  be  held  liable  for  the  result  be- 
cause it  was  not  produced  by  Its  negligence. 
On  the  other  hand,  the  plaintiff  relies  on  evi- 
dence showing  that  the  lower  end .  of  the 
drain  way  was  smaller  than  the  upper  end, 
and  that  the  defendant  had  the  knowledge 
and  the  experience  of  a  similar  rainfall  in 
1894,  against  which  it  provided,  but  allowed 
the  Improved  protection  to  become  worthless 
before  May  15,  1898,  which  Improved  condi- 
tion would  have  prevented  the  overflow.  The 
plaintiff  Insists  that  these  facts  tend  to  show 
negligence  and  culpable  liability.  From  this 
condensed  statement  of  the  evidence,  at  pres- 
ent admitted  to  be  true,  we  think  there  is 
room  for  different  conclusions  to  be  drawn 
by  reasonable  men.  We  intimate  no  opin- 
ion on  the  weight  of  the  evidence  either  way, 
nor  on  the  ultimate  liability  of  the  defendant. 
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either  In  Its  quasi  Judicial  or  minlsteiial  ctiar- 
acter.  Such  questions,  to  whlcb  the  argument 
before  us  was  mainly  addressed,  were  not 
considered  in  the  superior  court  and  are  not 
before  this  court    Reversed. 

DOUGLAS,  J^  concurs  in  result  only. 


(126  N.  C.  628) 

MERRBLL  et  al.  r.  McHONE. 

(Supreme  Gourt  of  North  Carolina.     May  15, 
1900.) 

APPBAL  AND  SRROR-APPEALABLB  ORDBR- 
RECORDARI— DISMISSAL. 

1.  An  appeal  does  not  lie  from  an  order  deny- 
ing a  motion  to  dismiss  the  return  of  a  justice 
of  the  peace  to  a  writ  of  recordari. 

2.  Oode,  i  876»  provides  that  if  a  judgment  is 
rendered  on  process  not  personally  served  on 
defendant,  and  defendant  does  not  appear  and 
answer,  he  shall  have  15  days  after  personal  no* 
tice  of  the  rendition  of  judgment  to  serve  a  no- 
tice of  appeal.  A  judgment  was  rendered 
against  defendant  in  an  action  wherein  his  real 
estate  was  attached,  on  the  ground  that  he  was 
a  nonresident  while  he  was  temporarily  absent 
from  the  state.  On  his  return  to  the  state,  and 
immediately  on  learning  of  the  judgment  he  ap- 
plied to  the  justice  for  a  rehearm^  or  for  the  al- 
lowance of  an  appeal.  The  apphcation  was  de- 
nied on  the  ground  that  the  record  had  been 
filed  with  the  clerk  of  the  superior  court,  as  is 
required  in  cases  of  attachment  of  real  .estate 
from  a  justice's  court.  Defendant  thereupon,  at 
the  next  term  of  the  superior  court,  filed  an  affi- 
davit and  petition  for  a  writ  of  recordari.  He 
alleged  that  he  was  not  a  nonresident  and  that 
he  bad  a  good  defense  to  the  action.  Plaintiff 
moved  to  dismiss  the  return,  on  the  ground  that 
defendant  was  not  entitled  to  an  appeal,  not  hav- 
ing served  notice  within  15  days,  and  on  the 
further  ground  that  the  cause  had  not  been 
brought  before  the  court  in  the  proper  manner. 
Held  that  aince  it  would  have  been  useless  to 
give  notice  of  appeal  after  the  justice  had  re- 
fused to  allow  an  appeal,  the  case  was  properly 
before  the  superior  court  for  retrial. 

Appeal  from  superior  court  Madison  coun- 
ty;  Starbuck,  Judge. 

Action  by  H.  F.  Merrell  and  another 
against  G.  A  McHone  before  a  justice  of  the 
peace.  There  was  a  judgment  In  favor  of 
plaintiffs,  and  defendant  after  a  denial  by 
the  justice  of  an  appeal,  applied  to  the  supe- 
rior court  for  a  writ  of  recordari.  From  an 
order  denying  a  motion  to  dismiss  the  return, 
plaintiffs  appeal.    Afiirmed. 

W.  W.  Zackary  and  J.  M.  Gudger,  Jr.,  for 
appellants. 

OLARK,  J.  The  Code  (section  876)  pro- 
vides: 'If  the  judgment  is  rendered  upon 
process  not  personally  served,  and  the  de- 
fendant did  not  appear  and  answer,  he  shall 
have  15  days  after  personal  notice  of  the 
rendition  of  the  judgment  to  serve  the  notice 
of  appeal  herein  provided  for."  Judgment 
was  rendered.  In  an  action  based  upon  an 
attachment  by  a  Justice  of  the  peace  against 
the  defendant  who  was  absent  at  work  in 
another  state.  Within  a  short  time  he  re- 
turned to  the  state,  and  as  soon  as  he  had 


Information  of  the  judgment  he  applied  to 
the  justice  for  a  rehearing  (Code,  fi  845)  or 
an  appeal,  both  of  which  were  refused  on 
the  ground  that  the  papers  in  the  cause  had 
already  been  sent  up  to  the  derk  of  the  supe- 
rior court  as  is  required  in  attachments  upon 
realty  (Code,  §  354).  It  is  not  contended  that 
any  personal  notice  of  the  judgment  was  ever 
given  the  defendant.  At  the  first  term  of 
the.  superior  court,  an  affidavit  and  petition 
for  recordari  were  filed,  and  an  order  for  the 
recordari  issued.  Not  being  obeyed,  an  alias 
Issued,  and  on  its  return  the  plaintiff  moyed 
to  dismiss,  which  was  refused.  No  appeal 
lay  from  such  refusal  (Perry  v.  Whltaker,  77 
N.  O.  102),  and  it  was  properly  entered  as  an 
exception.  The  final  judgment  being  against 
the  plaintiff,  it  now  comes  up  for  review. 
Had  the  final  judgment  been  in  favor  of  the 
plaintiff,  the  exception  would  then  have  be- 
come Immaterial,  and  an  appeal  unnecessary. 
There  was  no  laches  on  the  part  of  the  de- 
fendant. He  was  entitled  to  an  appeal  upon 
learning  of  the  Judgment.  He  applied  imme- 
diately to  the  justice  of  the  peace,  and,  he 
having  refused  to  make  a  return  of  an  appeal 
to  be  docketed  in  the  superior  court  It  would 
have  been  useless  to  give  notice  to  the  plain- 
tiff of  an  appeal  which  was  not  allowed  to  be 
taken.  Besides,  if,  as  the  defendant  avers, 
he  was  not  a  nonresident  he  could  have  ap- 
plied to  the  court  for  a  writ  of  recordari, 
without  applying  to  the  Justice  of  the  peace 
for  an  appeal  at  all.  McKee  v.  Angel,  90  N. 
O.  60;  Caldwell  v.  Beatty,  89  N.  0.  865; 
Clark  V.  Manufacturing  Oo.,  110  N.  O.  Ill,  14 
S.  E.  518.  The  defendant  applied  at  the  first 
succeeding  term  of  the  superior  court  for  a 
writ  of  recordari.  Notice  was  given  of  its  is 
sue  to  the  plaintiff,  as  well  as  to  the  justice 
of  the  peace.  The  defendant  averred  merits, 
as  required  in  such  application,  and  the  re- 
sult of  the  trial  has  shown  he  was  right 
therein  also.    No  error. 


a»  N.  a  5041 
PERSON  et  al.  v.  LBARY  et  al. 
(Supreme  Court  of  North  Carolina.     May  15 
1900.) 

RECEIVERS— APPOINTMENT— PLBADINO  AJJD 
PROOP— ACTION— APPEAL. 

1.  Persons  suing  as  receivers  should,  on  their 
appointment  being  denied,  prove  the  same  by 
a  certified  copy  of  the  decree  dissolving  the  cor- 
poration and  appointing  them. 

2.  Defect  in  proof  in  making  out  a  prima  fade 
case,  in  that  plaintiffs,  suing  as  receivers,  did 
not  prove  their  appointment,  cannot  be  cured 
by  evidence  offered  for  the  first  time  on  appeal, 
after  argument. 

3.  Foreign  receivers  to  sue  in  the  state  should 
obtain  leave  of  the  court,  but  the  better  rule 
is  to  have  local  receivers  appointed. 

4.  Failure  of  foreign  receivers  to  obtain  leave 
of  court  to  sue  is  waived  by  not  insisting  on  it 
in  the  trial  court. 

5.  Though  a  decree  for  persons  suing  as  re- 
ceivers will  be  reversed,  they  not  having  proved 
their  appointment  the  action  will  not  be  dismiss- 
ed; they  having  pleaded  to  their  appointment 
■o  that  the  defect  is  only  one  of  proof. 
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Appeal  from  superior  court,  Tyrrell  county; 
Starbuck,  Judge. 

Action  by  one  Person  and  another,  as  re- 
celTers,  against  S.  S.  Leary  and  others.  From 
an  order,  defendants  appeal.    Reversed. 

F.  H.  Busbee,  for  appellants.  Busbee  ft 
Busbee  and  Shepherd  &  Shepherd,  for  ap- 
pelleea. 

CLARK,  J.  The  defendants  except  to  the 
continuance  of  the  restraining  order  to  the 
hearing  upon  seyeral  grounds,— among  them: 
"(2)  The  plaintiffs  have  failed  to  make  out  a 
prima  facie  case,  In  that  they  have  failed  to 
show  any  title;  having  failed  to  show  that 
they  are  receivers  of  the  Bank  of  Ccxnmerce 
in  Buffalo,  New  York,  by  any  proper  evi- 
dence. (3)  That,  If  they  are  receivers,  it  Is  a 
matter  of  record,  and  should  be  shown  by  the 
record."  "(8)  That  the  receivers,  even  if 
their  appointment  had  been  shown,  have  no 
permission  to  prosecute  this  action  in  the 
courts  of  North  Carolina;  that  they  have 
never  qualified  as  receivers  in  North  Carolina, 
and  have  no  interest  in  the  property  in  con- 
troversy." These  same  plaintiffs  attempted 
to  prevent  a  judgment  being  taken  in  Kruger 
V.  Bank,  123  N.  O.  16,  31  S.  E.  270,  and  the 
court  then  said  that  their  affidavit  averring 
their  appointment  as  receivers  by  the  court  in 
New  York  was  "entitled  to  no  consideration," 
as  they  were  not  parties  to  the  action,  and 
"the  affidavit  is  not  even  accompanied  by  a 
certified  copy  of  the  alleged  judgment  of  dis- 
solution, and  appointment  of  receivers."  That 
they  are  plaintiffs  now  does  not  give  them 
rights  as  receivers  of  the  bank  unless,  as  a 
matter  of  law,  they  are  authorized  to  bring 
this  action  as  such  receivera  Their  alleged 
appointment  as  receivers  is  denied  by  the 
answer.  The  only  proof  that  could  be  made 
is  a  certified  copy  of  the  order  of  dissolution 
and  appointment  of  receivers.  That  not  hav- 
ing been  filed,  the  court  could  not  recognize 
their  authority  to  bring  this  action  and  in- 
voke the  equitable  jurisdiction  of  the  court 
Upon  the  record,  the  oank  in  Buffalo  is  the 
party  in  interest,  and,  in  the  absence  of  a 
certified  copy  of  the  decree  dissolving  the  cor- 
poration and  appointing  Person  and  Hazell 
receivers,  they  have  no  standing  in  court,  and 
have  not  made  out  a  prima  facie  case  en- 
titling them  to  any  relief.  After  the  decision 
of  this  court  above  cited,  it  is  singular  that 
the  plaintiff  should  not  have  produced  a  cer- 
tified copy  of  the  decree  of  the  court  under 
which  they  claim  to  be  receivers;  for,  in  the 
absence  of  it,  they  are  simply  individuals 
suing  in  their  own  names,  and  as  such  show- 
ing no  equity  to  a  restraining  order  against 
the  defendants. 

After  argument  here,  the  plaintiffs  offered 
a  certified  record  of  their  appointment  as  re- 
ceivers, and  asked  to  amend  under  Code,  S 
965.  In  its  discretion,  this  court  can,  in  prop- 
er cases,  permit  amendments;  but  this  is  a 
defect  of  proof  in  making  out  a  prima  facie 


case,  and  cannot  be  cured  by  offering,  after 
appeal,  ana  argument  thereon  in  this  court, 
the  omitted  evidence  which  might  have  enti- 
tled the  plaintiffs  to  maintain  the  action.  If 
offered  below,  there  would  be  opportunity  to 
controvert  it  by  denying  its  genuineness^  its 
purport,  or  showing  a  later  decree.  None  of 
these  things  can  be  done  here,  as  this  is  an 
appellate  court  When  the  case  goes  back, 
they  can  again  move  for  a  restraining  order, 
if  so  advised,  upon  proper  evidence  to  Justify 
it 

This  renders  it  unnecessary  to  pass  upon 
the  eighth  exception,  as  well  as  the  other  ex- 
ceptions in  the  record  not  recited  above.  But 
an  administrator  appointed  in  another  state 
cannot  maintain  an  action  in  this  state.  Ad- 
ministration must  be  taken  out  here.  If 
there  are  any  reasons  why  receivers  should 
not  in  like  manner  be  appointed  in  this  state 
to  take  charge  of  property  in  this  state  be- 
longing to  a  deceased  corporation,  at  most  the 
authority  of  such  foreign  receivers  to  proceed 
to  enforce  their  claims  in  our  courts  is  a  mat- 
ter of  comity,  as  was  said  in  Kruger  v.  Bank, 
supra,  and  hence  should  probably  not  be  ex- 
ercised without  leave  of  the  court  The  bet- 
ter rule  is  to  have  receivers  appointed  here. 
The  plaintiffs  having  pleaded  their  appoint- 
ment as  receivers,  it  is  not  a  case  for  dis- 
missal of  the  action,  but  a  defect  in  the  proof 
which  would  entitle  them  to  the  relief  sought 
and  the  absence  of  leave  to  sue  was  waived 
by  not  insisting  on  it  below.  The  restraining 
order  was  improvidently  granted.    Error* 


(126  N.  C.  628) 
CLINB  et  al.  t.  RUDISILL. 
(Supreme  Court  of  North  Carolina.     May  16, 
1900.) 

JUSTICE  COURTS— ACCEPTANCE  OP  DEPOSIT 
AFTER  JUDGMENT. 
Where,  in  an  action  in  a  justice  court,  the 
defendant  tendered  and  deposited  with  the  jus- 
tice, before  judgment,  a  sum  in  fuU  of  all  in- 
debtedness to  plaintiff  and  costs,  and  after  judg- 
ment was  rendered  against  him  for  a  greater 
sum,  and  an  appeal  was  taken  therefrom,  the 
plaintiff  withdrew  such  sum,  and  receipted  for  it 
"as  applying  on  the  judgment.*'  still  claiming  a 
balance,  such  acceptance  constituted  a  full  set- 
tlement of  the  judgment;  since  plaintiff  could 
not  accept  the  money,  except  on  the  terms  of 
the  deposit,  without  defendant's  consent. 

Appeal  from  superior  conrt,  Lincoln  coun- 
ty;   McNeill,  Judge. 

Action  of  debt  by  Qine  &  Wilkie  against 
Mrs.  Alice  Rudlsill.  From  a  judgment  in  fa- 
vor of  defendant,  plaintifiCs  appeaL    Affirmed. 

L.  B.  Wetmore,  for  appellants.  D.  W.  Rob- 
inson, for  appellee. 

FAIRCLOTH,  O.  J.  This  action  was  com- 
menced before  a  justice  of  the  peace  on 
March  4,  1899,  for  work  and  labor  and  ma- 
terials for  building  a  dwelling  house.  On 
March  13.  1899,  the  defendant  tendered  and 
deposited  with  the  justice  of  the  peace  $18.93 
and  accrued  costs  for  the  use  of  the  plain* 
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tiffs,  "In  full  tender  of  all  indebtednesa  of 
defendant  to  plaintiffs."  On  March  14th  the 
justice  rendered  Judgment  In  favor  of  the 
plainUffs  for  $32.95  ($18.93  of  which  has  been 
paid  Into  court,  as  above  stated)  against  the 
defendant,  who  then  and  there  appealed  to 
the  superior  court  On  April  15th  follow- 
ing, the  plaintiffs'  attorney  filed  this  receipt 
(the  appeal  then  pending  In  the  superior 
court):  "Received  of  S.  P.  Sherrill,  J.  P., 
the  $18.93  paid  into  court,  and  the  fees,  to 
use  of  plaintiffs.  This  ^money  is  taken  out, 
and  receipt  given  after  Judgment;  the  plain- 
tiffs claiming  still  the  balance  due."  At 
the  trial  his  honor  adjudged  that  the  de- 
fendant go  without  day,  and  recover  costs 
accruing  since  the  appeal.  The  facts  were 
agreed  to  by  counsel.  When  the  plaintiffs 
accepted  and  received  the  amount  of  the 
tender  and  deposit,  they  did  so  with  the  con- 
dition and  terms  annexed,  to  wit,  "in  full 
tender  of  all  indebtedness  of  defendant  to 
plaintiffs."  They  could  not  inject  other  terms 
Into  the  contract  without  the  defendant's 
consent  The  question  presented  is  suffi- 
ciently discussed  in  Kerr  v.  Sanders,  122  N. 
O.  635,  29  S.  B.  918.  CMe,  I  574. 
Affirmed. 


(1»  K.  C.  626) 

AUSTIN  V.  STEWART. 

(Supreme  Oourt  of  North  Carolina.     May  15, 

1900.) 

RSFERBNCB— APPBALi  AND  ERROR— APPBAL*- 
ABLB  ORDER— DISMISSAL-JURISDICTION  OP 
REFEREE  —  MORTOAOES  —  FORECLOSURE  — 
PURCHASE  BY  MORTOAOBE— VACATION  OF 
SALE^-APPLICATION  OF  PROCEEDS. 

1.  Where,  in  an  action,  defendant  sets  np  a 
plea  in  bar,  it  Is  erroneous  for  the  court  to  re- 
fer the  cause,  contrary  to  defendant's  objection, 
before  such  plea  is  paased  on. 

2.  In  an  action  wherein  defendant  pleads  a 
plea  in  bar,  an  order  referring  the  cause,  made 
contrary  to  defendant's  objection,  prior  to  the 
disposition  of  the  plea  in  bar.  Is  appealable. 

3.  In  an  action  wherein  defendant  set  np  a 
plea  in  bar,  the  court,  contrary  to  defendant's  ob- 
jection, referred  the  cause  before  disposing  of 
the  plea.  l%e  referee  dismissed  the  case  on  the 
ground  that  the  court  had  no  jurisdiction.  The 
court  reversed  the  action  of  the  referee  in  dis- 
missing the  cause,  and  re-referred  the  case. 
Held  that,  though  an  appeal  from  the  second 
order  of  reference  was  premature,  the  defend- 
ant having  excepted  to  the  making  of  the  first 
order,  the  appeal  would  not  be  dismissed. 

4.  A  referee  has  no  jurisdiction  to  ^ismlss  an 
action,  which  has  been  referred  to  him,  on  the 
zround  that  the  court  appointing  him  had  no 
jnriediction  of  the  cause. 

5.  Where  a  mortgagee  sellfei  mortgaged  land 
on  foreclosure  under  the  power  of  sale  In  the 
mortgage,  and  himself  becomes  the  real  purchas- 
er thereof,  through  ^e  intervention  of  a  third 
person,  the  mortgagor  may  disaffirm  the  sale 
and  have  a  new  sale  ordered. 

6.  A  mortgagor  brought  an  action  against  a 
mortgagee  who,  throngh  the  intervention  of  a 
third  person,  had  bought  the  mortgaged  prem- 
ises on  foreclosure  under  the  power  in  the 
moi-tgage,  and  affirmed  the  sale,  and  sought  to 
charge  the  mortgagee  with  the  full  value  of  the 
land,  add  that,  having  affirmed  the  sale,  the 
mortgagor  was  bound  tnereby,  and  could  only 
recover  the  amount  realized  after  deducting  the 
mortgage  debt  and  the  costs  of  the  foreclosure. 


Appeal  from  superior  conrt.  Union  county: 
Allen,  Judge. 

Action  by  J.  W.  Austin  against  Coleman 
Stewart  to  recover  the  value  of  mortgaged 
lands  alleged  to  have  been  purchased  by  de- 
fendant at  his  own  sale.  From  an  order  di- 
recting a  second  reference  of  the  cause,  de- 
fendant appeals.    Reversed. 

Adams  &  Jerome,  for  appellant.  Redwine 
&  Stack  and  Burwell,  Walker  &  Gansler,  for 
appellee. 

CLARK,  J.  The  complaint  alleges  that  the 
defendant  (mortgagee)  sold  the  land  of  the 
plaintiff  (mortgagor),  and  bought  the  same 
through  an  intermediary,  who  afterwards 
conveyed  to  a  son  of  the  defendant,  but  .that 
the  real  purchaser  was  the  defendant 
Wherefore  the  plaintiff  alleges  that  ^e  "has 
the  right  to  disaffirm  said  sale,  as  a  nullity, 
or  to  affirm  the  same  and  hold  the  defendant 
to  an  account  for  the  full  value  of  said  land, 
which  he  holds  to  be  $566,  which  he  now 
elects  to  do."  The  answer  denies  that  the 
defendant  was  interested  in  any  wise  in  the 
purchase  at  the  mortgage  sale,  and  denies 
that  the  land  is  worth  what  the  plaintiff  al- 
leges, and  avers  that  it  brought  full  value, 
and  that  the  plaintiff  was  present  and  made 
no  objection  at  the  sale;  and  the  defendant 
sets  up  a  counterclaim  for  sundry  amounts 
due  upon  bonds  executed  by  the  plaintiff, 
wherefore  he  demands  judgment  for  the  dif- 
ference. The  court  referred  the  cause,  and 
the  defendant  excepted.  The  referee  dismiss- 
ed the  action  because  the  complaint  did  not 
state  a  cause  of  action  within  the  jurisdic- 
tion of  the  superior  court,— on  the  ground, 
as  we  understand,  that  the  plaintiff  having, 
in  his  complaint,  affirmed  the  sale,  the  differ- 
ence between  the  amount  the  land  brought 
and  the  mortgage  debt  was  within  the  ju- 
risdiction of  a  justice  of  the  peace*  The 
court  reversed  this  action  and  re-referred  the 
case,  and  the  defendant  appealed. 

The  plaintiff  moves  in  this  court  to  dis- 
miss the  appeal  as  premature.  An  appeal 
from  an  order  of  re-reference  is  premature, 
aark's  0)de  (3d  Ed.)  p.  750,  9  648,  and  cases 
there  cited.  But  that  is  where  the  original 
reference  is  not  called  in  question.  Here  the 
original  reference  was  erroneous,  because 
there  was  a  plea  in  bar,  and  a  reference  be- 
fore such  plea  is  passed  upon  is  appealable 
at  once.  Smith  v.  City  of  Gk)ldsboro,  121  N. 
a  350,  28  S.  E.  470,  and  cases  cited.  It  is 
true,  the  defendant,  instead  of  appealing  then, 
as  he  could  have  done,  noted  an  exception, 
but  that  now  comes  up,  and  makes  this  ap- 
peal valid. 

The  referee  had  no  jurisdiction  to  dismiss 
the  action,  which  power  belongs  to  the  court 
alone;  but,  taking  his  action  as  substan- 
tially a  ruling  that  the  complaint  did  not 
state  a  cause  of  action  withhi  the  juris- 
diction of  the  superior  court,  it  was  errone- 
ous. The  jurisdiction  depends  upon  the  sum 
demanded  in  good  faith,  which  here  exceed- 
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ed  $200,  and  was  not  ousted  by  reason  of 
the  plaintiff  being  mistaken  in  his  right  under 
the  law  to  recover  the  sum  he  claimed. 
Sloan  y.  Railway  Ck>.  (at  this  term)  36  S.  E. 
21;  Martin  v.  Goode.  Ill  N.  C.  288,  16  S.  E. 
232.  The  plaintiff  could  have  disafBrmed 
the  sale,  and  procured  an  order  of  resale, 
upon  proof  of  his  allegation  that  the  defend- 
ant was  the  real  purchaser.  Gibson  y.  Bar- 
bour, 100  N.  C.  192.  6  S.  B.  766.  But,  hav- 
ing elected  to  affirm  the  sale,  such  election, 
once  made,  is  binding  (Syme  v.  Badger,  92 
N.  0.  706;  Horton  y.  Lee,  90  N.  0.  227,  5  S. 
E.  404);  and  he  is  entitled  only  to  the  sum 
the  land  brought  after  deducting  the  mort- 
gage debt,  and  the  legitimate  costs  entailed 
by  the  sale,— subject,  of  course,  to  any  sum 
proved  upon  the  counterclaim  which  is 
pleaded.  He  cannot  affirm  in  part  and  dis- 
affirm in  part  The  plaintiff  relies  upon 
Froneberger  v.  Lewis,  79  N.  C.  426,  which 
is  a  case  where  an  administrator  bought  at 
Ills  owu  sale,  and  was  held  liable  for  the 
value  of  the  property.  But  there  the  sale 
was  not  affirmed,  but  disaffirmed,  and  it  was 
lield  that  in  such  case  the  heirs  at  law  could 
elect  to  treat  the  sale  as  a  nullity;  i.  e.  re- 
cover the  land,  or  hold  the  administrator 
liable  for  its  value.  If  they  had  affirmed 
the  sale,  as  the  plaintiff  has  done,  they  could 
only  have  recovered  the  sum  the  land 
brought.  The  reference  was  probably  made 
under  the  authority  of  Brothers  v.  Brothers, 
42  N.  C.  150,  which  was  followed  by  Frone- 
berger V.  Lewis,  supra,  though  in  the  latter 
case  the  re-reference  was  upon  an  original 
reference  by  consent,  without  adverting  to 
tlie  fact  that  the  first  was  a  case  under  the 
old  procedure  in  equity.  A  failure  to  note 
this  distinction  has  not  infrequently  caused 
new  trials.  Ferrall  v.  Broadway.  96  N.  C. 
Sol.  The  superior  court  had  jurisdiction, 
but  the  order  of  reference  was  erroneous. 
Error. 

(126  N.  C.  109:') 

STATE  V.  JONES. 

(Supreme  Ooort  of  North  Carolina.     May  IS, 

1900.) 

HOMICIDB—MBNTAIi  CAPACITY. 

Whether  defendant  in  a  murder  case  had 

mental  capacity  to  meditate  and  deliberate  is  a 

question  for  the  jury,  on  conflicting  evidence. 

Appeal  from  superior  court.  Wake  county; 
Hoke,  Judge. 

Thomas  Jones  was  convicted  of  murder, 
and  appeals.    Affirmed. 

B.  a  Beckwlth,  for  appellant  The  Attor- 
ney Greneral,  for  the  State. 

FURCHES,  J.  The  prisoner  was  Indicted 
for  the  murder  of  Ella  Jones,  and  pleaded  not 
guilty.  While  the  killing  was  not  formally 
admitted,  it  was  not  denied.  The  Jury  found 
the  prisoner  guilty  of  murder  in  the  first  de* 
gree.  There  are  no  exceptions  to  evidence, 
nor  to  the  conduct  of  the  trial,  nor  to  the 


charge  of  the  court,  except  as  appears  up 
on  the  courfa  refusing  to  give  the  follow 
ing  special  prayers  for  instruction:  ''(l,i 
That  in  no  aspect  of  the  testimony,  and  un 
der  no  reasonable  inference  that  can  bo 
drawn  from  it,  is  the  prisoner  guilty  of  mnr* 
der  in  the  first  degree;  (2)  that,  at  most,  the 
jurors  can  convict  of  murder  in  the  second 
degree;  (3)  there  is  no  evidence  of  delibera- 
tion and  premeditation."  As  these  are  the 
only  exceptions  contained  in  the  record,  we 
must  take  it  that  ,the  charge  of  the  court 
in  all  other  respects  was  correct.  And  as 
the  court  could  not  weigh  the  evidence,  and 
say  what  parts  should  be  believed  and  what 
should  not  be  believed,  if  there  was  any 
evidence  that  showed  or  tended  to  show  de- 
liberation and  premeditation,  if  believed,  it 
ought  to  have  been  submitted  to  the  jury. 
When  we  say  "any  evidence,"  we  mean  any 
such  evidence  as  reasonably  tends  to  prove 
the  fact,  and  authorize  a  finding  of  the  jury. 
It  is  sometimes  difficult  for  the  court  to  deter- 
mine whether  there  Is  such  evidence  as 
should  be  submitted  to  the  jury;  and,  without 
undertaking  to  lay  down  a  rule  for  the  gov- 
ernment of  coui'ts,  we  think  we  may  safely 
say  that  it  should  be  more  than  a  scintilla, 
more  than  a  conjecture,  more  than  to  create 
a  suspicion.  But  we  do  not  think  this  case 
lies  on  the  border  line.  There  is  evidence: 
That  the  prisoner  had  been  too  intimate  with 
the  deceased.  That  he  had  gotten  a  child 
upon  her.  That  they  had  trouble  about  this. 
That  he  said  to  Johnson,  a  justice  of  the 
peace,  the  night  before  the  homicide,  that 
**Ella  laid  her  last  child"  to  him,  which  was 
thco  about  one  month  old,  and  that  they  had 
trouble  about  it;  that  he  wanted  to  bring 
her  to  his  house  the  next  night  and  have  it 
fixed  up;  that  he  was  willing  to  pay  her  two 
dollare  per  month.  That  the  next  night  (the 
night  he  proposed  to  bring  the  deceased  to 
Johnson's)  he  went  to  the  house  of  the  de- 
ceased, and  went  in,  sat  down,  and  talked 
to  the  deceased, — but  how  long  does  not  ap- 
pear; but  it  must  have  been  for  some  con- 
siderable time,  as  the  child  witness,  Laura, 
testified  that  his  coming  in  awoke  her,  but 
she  went  to  sleep  again,  and  was  awakened 
by  the  scream  of  her  mother,  when  she 
saw  the  prisoner  strike  her  mother  with  an 
ax  four  times;  that  he  then  struck  her  eld- 
est sister  with  the  ax,  and  the  blood  fiew 
on  her  and  her  younger  sister;  and  that  he 
then  struck  a  match  and  set  the  bed  on  fire, 
and  left  To  corroborate  this  testimony, 
tracks  were  found  that  had  been  made  by 
the  shoes  the  prisoner  wore«  Blood  was 
found  on  the  two  children,  who  escaped  from 
the  burning  house,  fresh,  undrled.  Soon  aft- 
er the  house  was  found  to  be  on  fire,  from 
the  alarm  given  by  these  two  children,  and 
they  had  related  the  terrible  tragedy  and  had 
stated  that  the  prisoner  was  the  author  of 
the  crime,  some  of  the  persons  present  went 
to  the  prisoner's  house  for  the  purpose  of 
arresting  him.    Upon  reaching  the  house  they 
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knocked  at  the  door,  and  had  trouble  In  arous- 
ing the  prisoner.  But  after  so  long  a  time  he 
let  them  in,  when  they  found  a  pair  of  oyer- 
aUa  with  fresh  blood  on  them,  and  when 
this  was  shown  the  prisoner  he  tried  to  ex- 
irfaln  it  by  saying  that  it  was  "chicken  blood"; 

that  he  had  killed  a  chicken  for  Mr.  

that  eyening.  He  also  had  blood  on  his 
handa.  After  they  arrested  him  and  started 
to  the  scene  of  the  tragedy,  he  showed  them 
a  paper,  so  badly  written  as  to  be  almost 
onlntelligfble,  purporting  to  be  an  account 
of  moneys  he  had  given  the  deceased,  and 
said  that  he  had  kept  It  so  that,  if  anything 
happened,  he  could  show  that  be  had  treat- 
ed Ella  right.  He  was  identified  on  the 
night  of  the  tragedy  i^s  the  author  of  the 
crime  by  the  child,  Laura,  and  again  recog- 
nized and  pointed  out  by  her  on  the  trial. 
The  defense  was  not  put  upon  the  ground 
that  the  prisoner  did  not  commit  the  crime, 
but  upon  the  ground  of  mental  Incapacity 
which  relieved  him  from  criminal  guilt,  and, 
if  not  to  entirely  relieve  him,  that  it  ren- 
dered him  incapable  of  exercising  "delibera- 
tion and  premeditation."  The  prayers  for 
instruction  were  intended  to  present  this 
question,  and  the  prisoner  produced  evidence 
tending  to  establish  this  contention.  But  the 
state  produced  the  evidence  of  a  number  of 
witnesses  tending  to  show  that  he  did  have 
sufficient  capacity  to  commit  the  crime,— to 
meditate  and  deliberate.  In  addition  to  the 
evidence  already  stated,  the  state  produced  a 
number  of  witnesses  whose  testimony  was  to 
the  effect  that  the  prisoner  had  mind  suffi- 
cient to  read,  and  that  he  was  a  local  negro 
preacher.  Some  of  the  witnesses  testified 
that  his  mind  was  as  good  as  ordinary  ne- 
groes, and  some  of  them  testified  that  he  had 
good  ''sense,"— as  good  as  they  had.  Then, 
admitting  that  the  prisoner  produced  some 
witnesses  who  testified  to  the  want  of  suffi- 
cient capacity  to  enable  the  prisoner  to  re- 
flect,—to  meditate  and  dellberate,-HStill,  when 
the  state  had  produced  evidence  showing  that 
he  had  deliberated  and  meditated  about  fix- 
ing up  the  trouble  with  Ella,  by  what  he 
said  to  the  witness  Johnson;  that  he  bad 
tried  to  explain  away  the  evidence  of  blood 
on  bis  hands  and  clothing,  and  produced  what 
purported  to  be  an  account  with  Ella,  which 
he  had  kept  to  show  that  he  had  treated  Ella 
right,  enforced  by  the  evidence  of  a  number 
of  witnesses  who  testified  that  his  mind  was 
good,  it  made  an  issue  of  fact  for  the  Jury, 
which  the  judge  could  not  try,  and  the  pris- 
on's exceptions  were  properly  refused.  The 
jury,  with  all  the  evidence  before  them,  un- 
der proper  instructions  from  the  court  (as 
we  must  take  them  to  have  been  proper,  as 
they  ara  not  given  or  excepted  to),  have  said 
that  the  prisoner  Is  guilty  of  murder  In  the 
first  degree;  and,  in  saying  this,  they  have 
said  the  prisoner  did  have  sufficient  mind 
and  capacity  to  premeditate  and  to  delib- 
erate. The  fftcts  of  this  tragedy  are  shock- 
ing, when  we  think  of  the  prisoner's  going  to 


the  house,  in  the  nighttime,  of  a  woman  with 
whom  he  had  been  having  illicit  intercourse, 
and  upon  whom  he  had  gotten  a  child,  tak- 
ing an  ax  and  killing  her  and  one  of  her 
children,  and  setting  the  house  on  fire  and 
burning  up  her  and  five  children,  one  of 
them  his  own  offspring,— fihocking  to  the  ut- 
most degree.  If  he  had  capacity  to  commit 
this  shocking  crime,  it  would  seem  that  he 
should  suffer  the  extreme  penalty  of  the  law. 
The  jury  have  said  he  had  such  capacity,  and 
we  have  no  right  to  review  or  reverse  their 
verdict    There  is  no  error. 


(126  N.  C.  681) 
BATTERY  PARK  BANK  et  al.  v.  WEST- 
ERN CAROLINA  BANK. 
(Supreme  Court  of  North  OaroUna.     May  16, 
1900.) 

APPEALABLB  ORDER-RBCBIVBRS-PATMENT— 
CHARGES  AND  COMMISSION&-DI8CRE- 
TION  OF  TRIAL.  COURT-RBVIBW. 
1.  An  appeal  may  be  taken  from  an  order 
allowing  a  receiver  of  an  insolvent  bank,  be- 
fore final  settlement,  commissions  and  charges 
objected  to  by  the  creditors,  as  it  is  a  final 
judgment  as  to  the  matter  decided,  appropri- 
ating, as  it  does,  a  part  of  the  assets,  and 
affecting  a  substantial  right  of  the  parties,  and 
the  appeal  will  neither  delay  nor  hinder  the 
receiver  in  discharging  his  duties,  nor  delay 
the  final  settlement 


2.  Under  Code,  S  379  (4),  allowing  receivers 
.jmmissions  *'not  exceeding  five  per  cent  on 
the  amount  received  and  disbnrsed  by  them," 


a  receiver's  allowance  of  commission  does  not 
rest  exclusively  In  the  discretion  of  the  trial 
court  below  the  per  cent,  stated,  but  Its  ex- 
ercise may  be  reviewed  when  tne  allowance 
is  made  on  a  wrong  principle,  or  appears  clear- 
ly inadequate  or  excessive. 

8.  A  receiver  may  be  paid  at  stated  intervals 
during  the  continuance  of  his  functions,  and 
need  not  wait  until  the  termination  of  his 
trust 

4.  Under  Code,  i  879  (4),  allowing  receivers 
commissions  "not  exceeding  five  per  cent  on 
the  amount  received  and  disbursed  by  them," 
a  receiver  may  be  allowed  commissions  on  both 
receipts  and  disbursements  to  the  extent  of  6 
per  cent  on  each. 

Appeal  from  superior  court,  Buncombe 
county;  Hoke^  Judge. 

Suit  by  the  Battery  Park  Bank  and  others 
against  the  Western  Carolina  Bank.  From 
an  order  allowing  to  George  H.  Smathers,  re- 
ceiver of  defendant,  and  to  his  former  co- 
receiver,  U'  P.  McLoud,  comndssions  and 
chargea*  plaintiffs  appeaL    Reversed. 

Davidson  &  Jones,  Merrlmon  A  Merrimon, 
and  Bourne  A  Parker,  for  appellants.  T.  H. 
Cobb,  for  appellee. 

MONTGOMERY,  J.  A  report  (not  final) 
was  returned  on  the  27th  of  August,  1898,  by 
George  H.  Smathers,  receiver  of  defendant 
bank,  to  the  superior  court  of  Buncombe 
county,  and  the  same  was  confirmed  by  his 
honor,  Judge  Bowman.  Numerous  exceptions 
were  filed  by  the  plaintiffs,  who  are  creditors 
of  defendant  bank,  to  the  commissions  and 
charges  allowed  to  the  receiver,  Smathers, 
and  to  his  former  co-receiver,  L.  P.  McLoud. 
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The  exceptions  were  oyemiled,  and  the  plain- 
tub  appealed. 

Oar  first  impression  in  respect  to  the  ap- 
peal was  that  it  was  fragmentary,  and  there- 
fore premature,  regarding,  as  we  did,  the  or- 
der of  Jodge  Bowman  allowing  the  commis- 
sions and  charges  as  interlocutory;  hot,  upon 
further  considerati(»  and  examination,  we 
hare  concluded  that  the  order  was  a  final 
judgment  in  respect  to  the  matter  decided, 
and  that  the  appeal  is  properly  before  us. 
The  action  was  originally  begun  in  the  name 
of  the  Battery  Park  Bank,  in  its  own  behalf 
and  all  other  creditors,  against  the  Western 
Carolina  Bank.  The  insolvency  of  the  de- 
fendant was  alleged,  and  temporary  re- 
ceivers appointed.  Afterwards,  George  H. 
Smathers  and  L.  P.  McLoud  were  appointed 
permanent  receivers,  and  they  at  once  filed 
their  bond  and  took  possession  of  the  assets 
of  the  bank.  The  purpose  of  the  action  then 
was  the  o^ection  of  the  assets  of  the  bank 
by  a  receiver  appointed  by  the  court,  and  the 
proper  distribution  of  the  assets  among  the 
creditors  of  the  defendant  bank.  Hundreds 
of  claims  have  been  proved  by  creditors  of 
the  bank,  and,  so  far  as  the  record  discloses, 
there  have  been  no  exceptions  filed  to  the  ad- 
mission of  any  of  them  as  Just'clalms  against 
defendant  bank.  There  is  nothing  then  at 
issue  in  the  action,  and  the  only  matter,  as 
we  have  said  before,  involved  in  the  case  is 
the  reduction  of  the  assets  of  the  bank  into 
money,  and  the  distribution  of  the  same  by 
the  receiver  among  the  creditors  according  to 
law.  The  allowances  and  charges  therefor 
made  by  the  court  in  favor  of  the  receivers 
affect  a  substantial  right  of  the  plaintiffs,  in 
that  it  disposes  of  a  part  of  the  assets  of  the 
bank,  and  is  a  reduction  to  that  extent  of  the 
amounts  to  which  the  creditors  are  entitled 
under  their  claims  against  it  The  order  of 
the  judge  was  a  final  one,  because  it  appro- 
priated a  part  of  the  assets,  affecting  thereby 
a  substantial  right  of  the  plaintiffs.  The  ap- 
peal does  not  have  the  effect  either  to  delay 
or  hinder  the  receiver  from  the  discharge  of 
his  duties,  nor  can  it  delay  the  final  settle- 
ment. If  the  order  of  the  judge  allowing  the 
commissions  could  be  regarded  as  interloco- 
tory,  under  the  practice  exceptions  would 
have  been  entered,  and  the  apf^eal  brought 
up  upon  the  final  order  distributing  the  as- 
sets. Therefore,  in  point  of  economy  of  time, 
if  that  were  alone  involved,  no  harm  can 
come  to  any  one  Interested  in  the  result  of 
the  suit,  by  regarding  the  order  as  final. 

We  are  supported  in  this  view  by  the  de- 
cision in  Trustees  v.  Greenhough,  105  U.  S. 
527,  26  U  Ed.  1157.  In  that  case  the  prin- 
cipal suit  was  commenced  in  the  nature  of  a 
creditors'  bill  by  the  holder  of  bonds  of  the 
Florida  Railroad  Ck>mpany  against  the  trus- 
tees of  the  internal  improvement  fund  of 
Florida  and  against  the  board  itself  as  a  cor- 
poration. The  fund  consisted  of  millions  of 
«cres  of  land  belonging  to  the  state  of  Flor- 

'%  sad  was  pledged  for  the  payment  of  the 


Interest  accruing  on  the  bonds  and  Install- 
ments of  the  sinking  fund  for  meeting  the 
principal,  which  were  In  arrear.  The  charge 
of  the  bill  was  that  the  trustees  were  wasting 
the  fund,  making  fraudulent  sales  of  the  land, 
and  refusing  to  provide  for  the  payment  of 
the  bonds  and  interest.  There  was  a  prayer 
that  the  fraudulent  conveyances  be  set  atf de, 
the  trustees  enjoined  from  selling  any  more 
Uind,  and  that  a  receiver  be  appointed  to  take 
charge  of  the  fund.  The  management  of  the 
fund  was  taken  out  of  the  hands  of  the  trus- 
tees, the  court  appointed  agents  to  sen  the 
land,  and  they  made  large  sales,  realizing  a 
considerable  amount  of  money  therefrom, 
and  dividends  were  made  among  the  bond- 
holders, most  of  whom  came  in  and  took  the 
benefit  of  the  litigation.  The  litigation, 
which  was  very  expensive  and  vigorously 
conducted,  resulted  in  securing  and  saving  a 
large  amount  of  the  trust  fund.  The  com- 
plainant, Yose,  a  creditor,  bore  the  whole  bur- 
den of  this  litigation,  and  advanced  most  of 
the  expenses  for  conducting  the  action. 
While  the  proceedings  were  being  had,  Yose 
filed  a  petition  setting  forth  his  efforts,  and 
the  advances  made  by  him,  and  prayed  for  an 
allowance  out  of  the  fund  for  his  expenses 
and  services.  A  large  amount  was  allowed 
him  by  the  court,  from  which  order  the  other 
creditors  appealed.  The  court  said:  "The 
first  question,  however,  is  whether  these  or- 
ders do  or  do  not  amount  to  a  final  decree 
upon  which  an  appeal  lies  to  this  court 
They  are  certainly  a  final  determination  of 
the  particular  matter  arising  upon  the  com- 
plainant's petition  for  allowances,  and  direct 
the  payment  of  money  out  of  the  fund  in  the 
hands  of  a  receiver.  Though  incidental  to 
the  cause,  the  inquiry  was  a  collateral  one, 
having  a  distinct  and  Independent  character, 
and  received  a  final  decision.  The  adminis- 
tration of  the  fund  for  the  benefit  of  the 
bondholders  may  continue  in  the  court  for  a 
long  time  to  come,  dividends  being  made 
from  time  to  time  in  payment  of  coupons 
still  unsatisfied.  The  case  is  a  peculiar  one, 
it  is  true;  but  under  all  the  circumstances, 
we  think  that  the  proceedings  may  be  regard- 
ed as  so  far  independent  as  to  make  the  de- 
cision substantially  a  hnal  decree  for  the 
purposes  of  an  appeal." 

In  wmiams  v.  Morgan,  111  U.  &  684,  4 
Sup.  Gt  638,  28  L.  Bd.  559,  where,  in  a  suit 
for  the  foreclosure  of  a  mortgage  made  by 
the  New  Orleans,  Mobile  &  Chattanooga  Rail- 
road Company  upon  its  railroad  and  fran- 
chises, in  the  order  of  sale  compensation  was 
fixed  by  the  court  as  to  what  was  to  be  paid 
to  the  trustees  making  the  sale  from  the 
fund  to  be  realized  from  the  sale,  it  was  held 
that  such  a  decree  was  final  as  to  that  mat- 
ter, and  the  supreme  court  had  jurisdiction 
on  appeal  from  the  circuit  court 

In  Hovey  v.  McDonald,  109  U.  S.  160,  8 
Sup.  Ct  186,  27  L.  Ed.  888,  an  appeal  was 
allowed  to  be  brought  against  a  receiver  from 
an  order  made  in  his  favor. 
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The  appeal,  then,  being  properly  before  us, 
we  will  examine  tbe  matters  complained  of 
by  the  creditors  (appellants).  In  the  first 
order  made  l^  his  honor.  Judge  Norwood,  in 
regard  to  the  receivership,  three  temporary  re- 
ceivers were  appointed,  U  P.  McLoud,  John 
A.  Nichols,  find  George  H.  Smathers.  In  his 
order  appointing  permanent  receivers,  Nichols 
was  left  out,  and  Smathers  and  McLond  re- 
talned.  The  necessity  of  the  appointment  of 
more  than  one  receiver  we  cannot  see;  and, 
while  we  do  not  intend  to  criticise  harshly  the 
action  of  tbe  judges  who  made  these  appoint- 
ments, it  may  be  well  for  us  to  call  attention 
to  the  almost  universal  habit  throughout  the 
whole  country  to  make  use  of  receiverships 
as  ordinary  remedies,  to  appoint  more  than 
one  receiver,  and  to  allow  them  for  their 
services,  not  a  proper  compensation  for  their 
services,  but  large  and  excessive  commissions 
and  charges;  and  that  unless  the  judges,  who 
have  these  appointments  and  allowances  to 
make,  exercise  cautious  scrutiny  and  diligent 
care,  great  injustice  to  creditors  must  result 
It  does  seem  to  us,  speaking  generally,  that 
these  matters  of  receivership  are  not  con- 
ducted with  such  a  view  to  economy  and  dis- 
patch of  the  business  in  hand  as  character- 
izes the  conduct  of  prudent  business  men  in 
their  ordinary  business  transactions,  in  the 
main  report  of  the  receiver,  the  receipts  were 
stated  to  be  $118,307.71,  and  the  disburse- 
ments $116,076.73.  That  report  embraced 
many  entries  which  could  not  be  called  re- 
ceipts and  disbursements,  upon  which  com- 
missions could  be  allowed.  Most  of  those  en- 
tries were  concerning  transactions  which 
were  connected  with  the  settlement  of  the 
affairs  of  the  bank,  and  which  were  proper 
to  be  considered  by  his  honor  in  estimating 
the  value  of  the  work  and  labor  performed 
by  the  receiver;  but  they  were  not  alone 
such  receipts  and  disbursements  as  are  in 
contemplation  of  the  statute.  Code,  §  379  (4). 
And  this  view  seems  to  have  been  adopted  by 
the  receiver  in  his  amended  report,  wherein 
the  receipts  are  stated  to  be  $34,205.49,  and 
the  disbursements  $31,914.51.  His  honor  al- 
lowed to  McLoud  for  his  services  as  joint  re- 
ceiver with  Smathers,  for  5  months  and  20 
days'  service  from  the  13th  of  October,  1897, 
to  the  2d  of  April,  1898,  $850.  McLoud  put 
In  a  bill  for  $200  a  month.  He  was  the  for- 
mer cashier  of  the  defendant  bank  while  it 
was  a  going  concern,  and  his  salary  then  was 
$150  per  month.  The  amount  applied  for  by 
Smathers  as  receiver  for  10^  months  was 
$1,825.  His  honor  allowed  him  $1,500.  The 
amount  allowed  to  both  receivers  then  was 
$2,350,  and  much  business  connected  with  the 
settlement  of  the  defendant's  affairs  remained 
to  be  done  before  a  final  order  in  the  cause 
could  be  hoped  for.  The  receiver  was  also  al- 
lowed quite  $1,000  for  legal  advice  and  serv- 
ices  rendered  to  him  by  other  attorneys  at 
lawt  and  $1,066.18  for  the  wages  of  a  clerk 
and  stenographer.  Rankin  was  the  clerk, 
and  he  had  been  toe  a  number  of  years  in  the 


employment  of  the  defendant  bank,  first  as 
bookkeeper,  and  for  the  last  two  years  of  the 
bank's  existence  as  its  teller.  It  appears  be 
was  a  most  competent  man  for  the  work. 

But  the  receivers  contend  that,  as  the 
amouut  of  commissions  allowed  to  them  did 
not  exceed  5  per  cent,  on  the  amount  received 
and  disbursed  by  them,  this  court  has  no  su- 
pervisory power  over  the  allowance,  and  that 
the  action  of  the  court  below  rests  in  the  dis- 
cretion of  that  court,  and  is  not  reviewable 
by  this  court  We  are  not  of  that  opinion. 
Code,  §  1524,  concerning  the  compensation  to 
be  allowed  to  executors  and  administrators,  is 
in  almost  the  identical  language  as  section 
379  (4)  concerning  the  commissions  allowed  to 
receivers.  In  the  first-mentioned  section,  com- 
missions are  allowed  "not  exceeding  five  per 
cent  on  the  amount  of  receipts  and  expendi- 
tures,*' and  under  section  379  (4)  commissions 
are  to  be  allowed  '*not  exceeding  five  per 
cent  on  the  amount  received  and  disbursed 
by  them."  Section  20  of  chapter  46  of  the 
Revised  Statutes  provided  tbat  clerks  of  the 
courts  of  pleas  and  quarter  sessions  should 
make  allowance  of  commissions  to  executors 
and  adnUnistrators  "not  exceeding  five  per 
centum  for  the  amount  of  receipts  and  ex- 
penditures." 

In  Shepard  v.  Parker,  35  N.  0.  103  (the 
Revised  Statutes  being  in  force),  it  was  con- 
tended by  the  administrator,  Parker,  that 
while  this  court  could  review  the  decision  of 
the  superior  court  on  the  question  of  his  com- 
missions, if  those  commissions  had  been  al- 
lowed through  a  mistake  and  contrary  to 
law  it  could  go  no  further  than  to  correct 
such  error.  The  argument  there  was  that 
"this  court  has  Jurisdiction  when  commissions 
are  allowed  upon  a  wrong  principle,  but  not 
where  it  Is  suggested  that  the  commissions 
are  excessive;  for  the  amount  of  commissions 
is  a  matter  of  discretion,  restrained  by  stat- 
ute to  5  per  cent,  and  this  court  has  no  right 
to  review  the  exercise  of  this  discretion.** 
The  court  said:  "We  admit  the  disthiction, 
but  do  not  concede  to  it  the  effect  contended 
for,  except  to  this  extent:  When  the  objec- 
tion is  put  on  tbe  ground  of  inadequacy  or  of 
excess,  this  court  is  not  disposed  to  interpose 
unless  the  amount  is  clearly  Inadequate  or 
clearly  excessive,  for  the  reason  tbat  it  most 
usually  happens  a  more  minute  investigation 
of  the  entire  subject  of  the  account  takes 
place  in  the  court  below  than  it  becomes 
necessary  to  give  to  it  in  this  court,  and  it 
is  therefore  proper  to  presume  that  the  rate 
adopted  in  the  court  below  is  correct"  And 
the  court  in  the  same  opinion,  as  a  reason  for 
its  decision,  said:  "But  it  is  asked,  upon  what 
principle  can  this  court  review  a  matter  of 
discretion  which  has  been  acted  on  in  the 
court  below?  The  distinction  is  this:  When 
the  exercise  of  discretion  is  in  reference  to  a 
matter  arising  collaterally,  and  which  does 
not  present  itse^  as  a  question  in  the  cause, 
the  decision  of  the  court  below  Is  concIuslTe, 
as  in  cases  of  amendment;  bat  when  tbe  dis- 
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cretion  Ui  used  in  reference  to  a  question  in 
the  cause  the  decision  is  subject  to  review; 
for  although,  in  one  sense,  it  is  a  matter  of 
discretion,  still,  being  a  question  In  the  cause, 
the  appeal  which  brings  up  the  whole  cafie 
necessarily  brings  it  up."  This  court,  then, 
can  review  the  matter  of  commissions  al- 
lowed an  executor  or  administrator  when  they 
haye  been  given  on  a  wrong  principle,  or 
when  the  allowance  appears  to  be  clearly  in- 
adequate or  excessive. 

Upon  a  review  of  all  the  facts  in  this  caae. 
Including  the  report  of  the  referee,  when  we 
consider  the  amount  allowed  to  the  receivers 
for  the  wages  of  a  clerk  and  ertenographer, 
and  the  amount  allowed  him  for  the  aid  and 
counsel  and  advice  of  attorneys  at  law,  we 
are  of  the  opinion  that  the  amount  allowed 
to  the  receivers  is  clearly  excessive.  We  can- 
not see  from  the  report  of  Receiver  Smathers 
that  Receiver  McLoud  rendered  any  service 
whatever.  We  think,  all  things  considered, 
that  $150  per  month,  for  the  1(PA  months 
specified  In  the  receiver's  report,— the  time 
for  which  compensation  was  asked,— would 
be  sufficient  to  be  allowed  as  commissions  to 
the  receiver;  and  the  matter  must  be  re- 
manded to  the  court  below,  that  that  amount 
may  be  apportioned  between  the  two  re- 
ceivers, Smathers  and  McLoud,  according  to 
the  services  rendered  by  each. 

The  counsel  for  the  plaintiffs  contended  in 
this  court  that  the  receivers  were  not  en- 
titled to  any  commissions  whatever  until  the 
closing  up  of  the  business  in  their  hands  and 
the  final  order  for  the  distribution  of  the 
fund.  We  havie  no  precedents  in  this  state 
on  the  subject,  but  we  find  it  stated  in 
Beach  on  Receivers  (section  758)  "that  as  a 
general  rule  the  receiver  may  be  paid  at  stat- 
ed intervals  during  the  continuance  of  his 
functions,  and  so  need  not  wait  until  the 
termination  of  the  receivership."  The  same 
rule  we  find,  in  substance,  in  High,  Rec.  § 
789,  and  we  are  disposed  to  ad<9t  that  as  the 
rule  here. 

The  counsel  of  the  plalntifBs  also  contended 
that  the  statute,— CJode,  S  379  (4).  fixing  the 
compensation  of  receivers  '*not  to  exceed  five 
per  cent"  on  the  amount  received  and  dis- 
bursed, should  be  construed  to  mean  that 
full  commissions  are  allowable  only  for  the 
performance  of  the  two  acts  of  receiving  and 
disbursing,  one-half  for  doing  either  act;  and 
Beach,  Rec  §  766,  was  cited  as  authority  for 
the  position. "  The  citation  bears  him  out  in 
bto  contention.  We  have  no  decision  on  this 
point  as  to  receivers,  but  we  have  decisions 
on  this  point  in  reference  to  the  commissions 
of  executors  and  administrators;  and  the 
language,  as  we  have  seen,  as  to  the  allow- 
ance of  commissions  to  executors  and  admin- 
istrators and  to  receivers  being  identical,  the 
same  principle  would  apply  to  both. 

It  has  been  held  by  this  court  that  com- 
missions can  be  allowed  to  executors  and  ad- 
ministrators on  both  receipts  and  disburse- 
mentB.  to  the  extent  of  5  per  cent  on  receipts 


and  5  per  cent  on  disbursements.  In  Pey- 
ton V.  Smith,  22  N.  a  ^49,  the  court  said* 
"It  Is  so  difficult  for  this  comrt  to  ascertain,  by 
any  means  in  Ita  power,  what  Is  the  reasona- 
ble rate  of  commissions  called  for  in  any  case 
by  the  nature  of  the  services,  labor,  and  re- 
sponsibility of  the  trustee,  that  It  is  much  dis- 
posed, in  general,  to  rely  in  this  respect  on  the 
judgment  of  the  master.  In  this  case,  how- 
ever, the  court  perceives  a  safer  guide  for 
the  exercise  of  its  discretion,  and  will  follow 
that  guide.  It  appears  that  on  one  occasion, 
when  the  accounts  of  the  executor  were  au- 
dited in  the  county  court  of  Warren«  and 
when  the  auditors  recommended  that  there 
should  be  allowed  to  the  executor  a  commis- 
sion of  5  per  cent  on  his  receipts  and  5  per 
cent  on  his  dieA)ursements,  the  court  neverthe- 
less ordered  that  his  commissions  should  be 
limited  to  4  per  cent  on  each.  The  oonrt 
therefore,  overrules  the  allowance  of  5  per 
cent  as  made  by  the  master,  and  sanctions 
the  rate  established  by  the  county  court" 
The  same  manner  of  allowing  commissions 
to  administrators  is  laid  down  in  Potter  v. 
Stone,  9  N.  0.  80.  There  are  no  later  de- 
cisions of  the  court  on  that  point,  but  al- 
lowances to  executors  and  administrators  are. 
we  believe,  universally  in  this  state  allowed 
upon  both  receipts  and  disbursements,  as 
separate  acts. 

There  was  error  in  that  part  of  his  honor's 
order  allowing  commissions  to  the  amount 
of  $2,850,  because  they  were  clearly  exces- 
sive. The  conmilssions  will  be  adjusted  ac- 
cording to  this  opinion,  and  the  costs  of  this 
appeal  will  be  taxed  against  the  funds  in  the 
hands  of   the  receiver.    Error. 


cm  N.  C.  499) 

CONKBY  V.  JOHN  L.  ROPER  LUMBER 
CO. 

(Supreme  Oonrt  of  North  Oarolina.     May  15, 

1900.) 

TENANTS  IN  COMMON— POSSESSION— ADVERSE 
POSSESSION— BURDEN    OP   PROOF- 
STATUTE  OF  LIMITATIONS. 

1.  Possession  of  premises  by  one  of  two  ten- 
ants in  common  thereof,  not  having  been  ad- 
verse for  20  years,  is  deemed  the  possession 
of  both  tenants. 

2.  Under  Code,  i  143,  providing  that  no  ac- 
tion for  the  recovery  of  real  property  or  the 
possession  thereof  shall  be  maintained  unless 
plaintiff,  or  those  under  whom  he  claims,  had 
been  seised  or  possessed  within  20  years  next 
before  action  brought,  and  section  146,  provid- 
ing that  the  owner  of  the  legal  title  shall  be 
presumed  to  have  had  possession  within  the 
time  required  by  law,  and  that  the  occupancy 
thereof  tiy  any  other  person  will  be  deemed  to 
have  been  in  subordination  to  the  legal  title  un- 
less it  appears  that  the  premises  have  been 
possessed  adversely  for  20  years,  the  plead- 
ing by  defendant  in  ejectment  that  plaintiff 
had  not  been  in  possession  for  20  years  does 
not  throw  on  him  the  burden  of  showing  that 
be  has  been  in  possession  within  20  years, 
where  he  shows  title,  since  the  presumption 
created  by  section  146  can  only  be  rebutted  by 
proof  on  the  part  of  defendant  that  be  has 
been  in  adverse  possession  for  20  years. 
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Appeal  from  superior  court,  Gates  county; 
Starbucft,  Judge. 

Action  by  Helen  Conkey,  aa  executrix, 
against  the  Jobn  L.  Roper  Lumber  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiff; defendant  appeals.    Affirmed. 

L.  L.  Smith  and  Shepherd  A  Shepherd,  for 
appellant  W.  M.  Bond  and  Battle  &  Mor* 
decal,  for  appeUe^e. 

MONTGOMERY,  J.  This  action  was  be- 
fore this  court  at  February  term,  1899,  on 
appeal  of  the  plaintiflT,  and  is  reported  in 
124  N.  C.  42,  32  S.  E.  389;  the  plaintiff  at 
that  time  being  Jane  E.  Roscoe.  Since  that 
time  she  has  died,  and  in  the  court  below 
Helen  Conkey  was  made  the  present  plain- 
tiff, aa  sole  devisee  of  all  of  the  lands  of 
Jane  B.  Roscoe.  By  leave  of  the  court, 
when  the  case  was  called  for  trial  the  plain- 
tiff was  allowed  to  strike  out  of  sections  3 
and  4  of  the  complaint  all  the  lands  describ- 
ed therein,  except  the  Hill  tract  and  the 
Mills  Riddick  tract  It  was  agreed  by  both 
sides  that  the  damages  which  the  plaintiff 
might  be  entitled  to  recover  should  be  as- 
sessed after  the  issue  'of  title  had  been  set- 
tled. There  was  no  change  in  the  pleadings 
on  the  part  of  the  newly-made  plaintiff,  and 
she  adopted  those  which  had  been  filed  by 
the  original  plaintiff.  The  claim  of  the 
plaintiff  Is  that  she  is  the  owner,  as  tenant 
in  common  with  the  defendants,  of  a  one 
undivided  half  interest  in  the  Hill  tract  and 
the  Mills  Rlddlck  tract  In  support  of  her 
claim  she  introduced  in  evidence  a  properly 
certified  copy,  from  the  book  of  wills  of 
Gates  county  fifuperior  court,  of  the  wIU  of 
H.  B.  Roscoe,  In  which  was  devised  to  his 
widow.  Jane  E.  Roscoe  (the  former  plaln- 
tllT)  all  of  his  property,  personal,  real,  and 
mixed;  also,  from  the  same  book  of  wills,  a 
certified  copy  of  the  will  of  Jane  E.  Roscoe, 
in  which  was  devised  all  of  her  real  estate 
in  fee  simple  to  her  sister  Helen  Conkey,  the 
plaintiff.  The  plaintiff  then  introduced  sec- 
tions 3  and  5  of  the  complaint,  in  which  the. 
plaintiff  alleged  that  on  the  1st  day  of  Jan- 
uary, 1863,  J,  R.  Rlddlck  conveyed  by  deed 
In  fee  simple  to  H.  E.  Roscoe  and  S.  W. 
Worrell,  as  tenants  In  common,  the  said 
Hill  tract  and  Mills  Riddick  tract  of  land, 
and  that  under  deeds  from  Worrell  and  oth- 
ers the  defendants  have  become,  and  are 
now,  the  owners  of  an  undivided  one-half 
interest  In  the  lands  described  in  the  com- 
plaint; and  she  also  introduced  sections  5 
and  8  of  defendants'  answer.  In  which  they 
admitted  the  executions  of  the  deeds  speci- 
fied; bnt  they  averred  that  in  those  deeds 
the  whole  estate  and  interest  in  and  to  the 
lands  were  conveyed  to  them,  and  not  one- 
half  only,  and  that  the  defendants  are  the 
owners  of  all  the  lands,  and  have  entered 
upon  the  lands  conveyed  to  them  In  the 
aforementioned  deed,  and  have  cut,  and  are 
cutting,   timber  from  them.     The  plaintiff 


further  introduced  the  deed  from  Itiddick  to 
H.  B.  Roscoe  and  S.  W.  Worrell  as  tenants 
in  common;  then  the  deed  from  S.  W.  Wor- 
rell purporting  to  convey  the  entire  estate 
in  the  lands  to  Brady,  Bond,  Roberts,  and 
Wllley,  in  fee  simple;  and  then  subsequent 
conveyances  to  the  defendant  company. 
The  plaintiff  then  Introduced  testimony  go- 
ing to  show  that  the  lands  embraced  In  the 
deeds  included  within  Its  boundaries  the 
Hill  tract  and  the  Mills  Riddick  tract  The 
defendants  in  the  answer  had  made  an  aver- 
ment that  many  years  before  the  commence- 
ment of  this  action  H.  E.  Roscoe  had  con- 
veyed the  land  described  in  the  complaint 
to  S.  W.  Worrell,  and  that  the  deed,  after 
its  execution  and  delivery,  had  been  lost 
and  never  registered.  The  defendants  ten- 
dered no  issue  as  to  the  execution  of  such  a 
deed  by  H.  E.  Roscoe,  nor  of  its  loss,  and 
did  not  offer  any  evidence  to  sustain  such  a 
contention.  The  defendants  offered  some 
evidence  intended  to  show  adverse  posses- 
sion of  the  land  for  such  a  length  of  time 
as  In  law  would  presume  a  grant,  and  also 
to  give  a  title  under  color  of  the  deed  from 
Worrell.  But  the  evidence  was  not  suffi- 
cient to  be  submitted  to  the  Jury  for  that 
purpose;  and  on  the  argument  here  It  was 
not  contended  that  It  was  sufficient  The 
exception  to  the  evidence  of  the  probate  of 
the  will  of  H.  E.  Roscoe  was  abandoned 
here. 

When  the  case  was  formerly  before  us, 
the  pleadings  were  the  same,  and  the  evi- 
dence the  same;  and  we  held  that  the  plain- 
tiff and  the  defendants  were  tenants  in  com- 
mon, each  owning  a  one  undivided  half  in- 
terest in  the  lands,  and  for  the  reasons  giv- 
en In  the  opinion  in  that  case  we  are  of  the 
same  opinion  still.  The  evidence  showed 
no  evidence  of  an  adverse  possession  by  the 
defendants  for  20  years,  by  which  an  ouster 
of  the  plaintiff  was  had.  In  truth,  this  ap- 
peal Is  but  a  rehearing  of  the  first  case;  and 
the  only  marked  feature  of  the  new  argu- 
ment of  counsel  was  an  insistence  that  sec- 
tion 143  of  the  Code  waa  a  plea  of  the  stat- 
ute of  limitations,  and  that  the  same  hav- 
ing been  pleaded  in  the  case,  the  burden  of 
showing  that  the  plaintiff  had  been  In  pos- 
session of  the  land  within  20  years  next  pre- 
ceding the  commencement  of  the  action  was 
devolved  on  the  plaintiff.  The  construction 
of  that  statute  Is  not  called  for  In  this  case, 
for  the  reason,  as  we  have  said,  that  th« 
plaintiff  and  defendants  were  tenants  in  com- 
mon, and  the  possession  of  the  defendants, 
not  having  been  adverse  for  20  years,  waa 
the  possession  of  the  plaintiff.  But  in  cases 
where  there  is  no  tenancy  in  common,  sec- 
tion 143  of  the  Code  must  be  construed  with 
section  146.  While  section  143  declares  that 
no  action  for  the  recovery  of  real  property 
or  the  possession  thereof  shall  be  maintain- 
ed unless  it  appear  that  the  plaintiff  or 
those  under  whom  he  claims  had  been  seised 
or  possessed  of  the  premises  In  question 
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fvithin  20  years  before  the  commencement 
of  the  action,  yet  that  is  explained  in  section 
146,  by  the  further  declaration  that  the  per- 
son who  establishes  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by 
law,  and  the  occupation  of  such  premises  by 
any  other  person  shall  be  deemed  to  have 
been  under  and  in  subordination  to  the  legal 
title  unless  it  appear  that  such  premises 
have  been  held  and  possessed  adversely  to 
such  legal  title  for  the  time  prescribed  by 
law  before  the  commencement  of  the  ac- 
tion. The  pleading,  then,  by  a  defendant  In 
suits  for  real  estate,  of  section  143,  does 
not  shift  upon  the  plaintiff  the  burden  of 
showing  that  he  has  been  in  the  possession 
of  the  property  within  20  years  before  the 
commencement  of  the  action,  but  the  pre- 
sumption created  by  section  146  can  only  be 
rebutted  by  proof  on  the  part  of  the  defend- 
ant that  the  defendant  has  been  in  posses- 
sion adversely  of  the  premises  for  20  years. 
In  Johnston  v.  Pate,  83  N.  C.  110.  the  de- 
fendant demurred  to  the  complaint,— one  of 
the  grounds  being  a  failure  on  the  part  of 
the  plaintiff  to  assert  a  possession  in  him- 
self, or  in  those  under  whom  he  claimed, 
within  20  years  before  the  action  was  insti- 
tuted; and  the  court  held  that  the  demurrer 
could  not  be  sustained,  "for  It  is  not  neces- 
sary that  a  plaintiff  in  an  action  to  recover 
land  should  allege  in  his  complaint  that  he 
had  possession  within  twenty  years  before 
action  brought;  for,  if  he  establishes  on  the 
trial  a  legal  title  to  the  premises,  he  will 
be  presumed  to  have  been  possessed  thereof 
within  the  time  required  by  law,  unless  it  is 
made  to  appear  that  such  premises  have 
been  held  and  possessed  adversely  to  such 
legal  title  for  the  time  prescribed  by  law  be- 
fore the  commencement  of  such  action." 
Affirmed* 

(126  N.  C.  541) 

MERRIMON  et  al.  LTMAN  et  al. 

(Supreme  Court  of  North  Carolina.     May  15. 

1900.) 

APPEAL  AND  ERROR— AFFIRMANCB  OP  JUDO- 
MBNT— REMITTITUR— ENTRY  OP  JUDG- 
MENT IN  TRIAL  COURT. 

In  an  action  to  regain  possession  of  land 
and  to  qaiet  title  thereto  aefendant  claimed 
ander  a  tax  deed.  Judgment  was  rendered  in 
favor  of  plaintiff,  adjudging  that  the  taxes  for 
which  defendant  claimed  to  have  purchased 
the  land  at  tax  sale  were  paid  before  the  de- 
fendant procured  his  tax  deed.  When  the  re- 
mittitur of  the  supreme  conrt  affirming  the 
judgment  was  returned  to  the  trial  court,  and 
plaintiff  moved  for  the  entry  of  judgment,  de- 
fendant moved  for  leave  to  set  up  a  Hen 
against  the  premises  for  the  amount  paid  by 
him  for  the  tnx  deed.  The  superior  court  de- 
nied the  appIicatioD,  but  allowed  defendant  a 
stay  of  the  execution  awarding  plaintiff  posses- 
sion of  the  premises  pending  an  appeal  from 
the  order  denying  his  application.  Held,  that 
the  application  was  properly  denied,  since  It 
sought  to  raise  an  issue  which  had  been  or 
should  have  been  adjudicated,  but  that  the 
latter  order  staying  the  execution  was  errone- 
ous. 


Appeal  from  superior  court,  Bnacombe 
county;    Coble,  Judge. 

Action  by  J.  H.  Merrlmon  and  others 
against  A.  H.  Lyman  and  others  to  quiet  title 
to,  and  regain  possession  of,  land  claimed  by 
defendants  under  a  tax  deed.  There  was  a 
judgment  in  favor  of  phiintiffs,  adjudging  that 
the  land  had  been  redeemed,  and  the  said 
judgment  was  affirmed  on  appeal.  On  the 
certificate  of  affirmance  being  returned  to 
the  superior  court,  the  defendants  sought  to 
have  the  amount  paid  by  them  for  the  tax 
deed  under  which  they  claimed  declared  a 
lien  on  the  premises.  The  application  was 
denied,  but  the  superior  court  stayed  the 
execution  of  the  judgment  in  favor  of  plain- 
tiffs on  defendants  filing  an  appeal  bond. 
Order  denying  the  application  affirmed^  Or- 
der staying  the  execution  reversed. 

Davidson  A  Jones,  for  appellants.  Mer- 
rlmon &  Merrlmon  and  G.  A.  Shuford,  for  ap- 
pellees. 

MONTGOMERY,  J.  At  July  special  term. 
1898,  of  Buncombe  superior  court,  a  judgment 
was  rendered  in  favor  of  the  plaintiffs  to  the 
effect  that  they  were  the  owners  of  the  land 
in  dispute;  that  the  alleged  tax  title  under 
which  the  defendant  Lyman  claimed,  and 
the  proceedings  and  sale,  were  null  and  void; 
and  that  the  possession  of  the  defendants  was 
wrongful  and  unlawful;  and  that  the  plain- 
tiffs recover  of  the  defendants  possession  of 
the  land  and  their  costs.  On  appeal  by  de- 
fendants, the  judgment  of  the  superior  court 
was  affirmed  by  this  court  at  February  term, 
1889  (32  S.  E.  732),  and  the  certificate  sent 
down.  At  August  term,  1890,  of  the  superior 
court  the  plaintiffs  moved  for  judgment  ac- 
cording to  the  certificate  of  the  supreme  court, 
when  the  defendant  Lyman  made  an  applica- 
tion to  be  allowed  to  set  up  a  lien  on  the  land 
for  the  taxes  of  1892,  which  the  defendant 
in  his  answer  averred  that  he  had  paid  when 
he  bought  the  land  at  the  tax  sale.  The 
judgment  was  rendered,  and  the  application 
of  the  defendant  was  denied,  and  he  appealed. 
A  bond  to  stay  the  execution  of  the  judgment 
was  allowed  by  the  court  below  to  be  filed 
by  the  defendant,  notwithstanding  the  re- 
fusal of  the  court  to  grant  the  defendants 
application  to  set  up  a  lien  on  the  land  for  the 
taxes  alleged  to  have  been  paid  by  him.  The 
application  of  the  defendant  was,  in  effect, 
a  motion  to  be  allowed  to  amend  his  answer, 
and  to  raise  an  issue  upon  a  matter  which 
had  been  decided  against  him  by  the  jury  in 
the  former  trial,  viz.  that  the  land  had  been 
redeemed  from  tax  sale  at  the  time  the  de- 
fendant bought  and  took  his  deed.  Certain- 
ly, such  a  proceeding  would  have  been  an 
unheard  of  one  In  North  Carolina.  In  Cal- 
vert V.  Peebles,  82  N.  C.  334,  it  is  declared 
that,  when  the  supreme  court  announces  by 
Its  decision  that  there  Is  no  error  in  the  judg- 
ment of  the  court  below,  that  court  has  no 
right  or  power  to  modify  that  judgment  in 
any  respect,  and  that  this  can  be  done  (mly 
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by  a  direct  proceeding  alleging  fraud,  mis- 
take. Imposition,  etc  Dobson  y.  Simonton, 
100  N.  O.  56»  6  8.  E.  308;  Banking  Co.  t. 
Morehead  (at  thki  term)  35  S.  B.  693.  It 
«eem8  that  tlie  defendant's  claim  to  be  re- 
Smborsed  for  the  amount  which  he  paid  for 
the  land  at  the  tax  sale  is  based  on  the  case 
<if  Hnss  ▼.  Craig,  124  N.  a  743,  32  S.  B.  974. 
But  this  case  is  not  like  that  Here  the 
Jury  found  that  the  land  was  redeemed  at 
the  time  the  defendant  got  his  deed  for  the 
same,  and  we  are  to  presume  that  It  was 
Tcdeemed  by  the  payment  of  the  taxes  of 
1892  by  the  p^rty  entitled  under  the  Uiw  to 
-xedeem.  The  facts  in  Huss  ▼.  Craig  were 
Just  the  other  way.  The  decision  of  this 
court  affirming  the  Judgment  below  was 
properly  entered  in  the  superior  court  of 
Buncombe  county,  and  the  application  of  the 
-defendant  was  properly  refused..  The  stay 
of  the  execution  ought  not  to  have  been  al- 
lowed, and  that  was  the  only  error  hi  the  pro- 
x^eedlngs.  With  that  exception,  they  are  af- 
firmed. 

<I26  N.  C.  544) 

LADD  et  al.  v.  TBAQUB,  Sheriff. 

(Supreme  Court  of  North  Carolina.     Mav  15, 

1900.) 

ATTORNBTS-REPRESENTINO   DEFENDANT— 
APPEALr-RECORD. 

Notwithstanding  the  finding  of  the  lower 
court,  on  motion  to  set  aside  a  Judgment,  that 
-defendant  T.  did  not  employ  any  attorney  to 
represent  him  prior  to  judgment,  it  will  be  held 
<m  appeal  that  he  was  represented  by  counsel, 
so  that  the  agreement,  recited  in  the  finding 
-of  facts  to  have  been  made  by  both  parties, 
that  a  judgment  might  be  rendered  in  a  county 
other  than  that  of  trial,  was  binding  on  him; 
the  record  entries  showing  that  T.  was  orig- 
inally the  only  defendant;  that,  ''on  motion 
•of  counsel  for  defendant,"  other  persons  were 
made  parties;  that  thereafter  defendants  filed 
an  answer,  yerified  by  T.,  and  indorsed,  "B. 
A  B.  and  F.,  Attorneys  for  Defendants'*;  and 
that  defendant  T.,  as  sheriif,  served  a  notice 
-in  the  action  on  B.,  ''attorney  for  defendants." 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Swain  county; 
•Coble,  Judge. 

Action  by  W.  W.  Ladd,  Jr.,  and  others, 
against  J.  F.  Teague  and  others.  On  motion 
of  defendant  Teague,  judgment  for  plaintiffs 
was  set  aside,  and  plaintiffs  appeal.  Re- 
versed. 

Merrimon  A  Merrimon  and  T.  H.  Cobb,  for 
jippeUants. 

FAIRCIiOTH,  0.  J.  The  plaintiffs  insti- 
tuted this  action  on  September  9,  1896,  in 
the  superior  court  of  Buncombe  county, 
against  the  defendant  Teague  alone,  sheriff 
of  Swain  county,  returnable  to  December 
term,  1896,  for  certain  property  and  for  dam- 
ages, which  property  was  held  by  the  defend- 
Jint  by  levy  under  certain  executions  In  his 
hands.  At  the  return  term,  to  wit,  Decem- 
ber 8,  1896,  the  defendant  signed  and  filed 
an  afiidaTlt  for  the  removal  of  said  action  to 
4iwaln  county  for  trial;  suggesting  that  the 


execution  and  attaching  creditors  ought  to  be 
made  parties.  The  action  at  that  term  was 
removed  to  Swain  county.  At  spring  term, 
1897,  of  court  in  Swain  county,  on  motion  of 
counsel  for  the  defendant  several  other  per- 
sons were  made  parties,  and  time  was  al- 
lowed to  file  an  answer.  On  July  8,  1897,  the 
defendant  Teague  filed  a  verified  answer,  on 
the  back  whereof  was  indorsed,  "Bryson  & 
Black  and  F.  C.  Fisher,  Attorneys  for  De- 
fendants." At  August  special  term,  1897, 
"Defendants  allowed  to  answer,"  was  en- 
tered, and  "Bryson  &  Black,  for  defendants." 
A  notice  by  plaintiff,  addressed  to  Fred  Fish- 
er and  T.  D.  Bryson,  to  take  depositions,  was 
served  by  defendant  Teague,  and  an  agree- 
ment to  open  said  depositions  without  preju- 
dice was  signed  by  plaintiffs*  attorney  and  by 
Bryson  &  Black  and  F.  0.  Fisher,  "attorneys 
for  defendants."  At  fall  term,  1897,  on  the 
docket,  this  entry  appears:  "Counsel  for 
both  parties  waive  trial  by  jury,  and  consent 
that  the  court  may  try  the  case,  and  find  the 
facts  and  adjudge  the  law."  Norwood,  J., 
who  tried  the  case,  says  In  his  finding  of 
facts  that  both  parties  agreed  In  open  court 
that  the  judge  who  tried  the  cause  "might 
take  the  records  and  testimony,  and  may 
find  the  facts  and  sign  the  judgment  in  Hay- 
wood county  after  the  circuit  closes,  and  that 
said  action  of  said  judge,  and  said  judgment 
so  rendered,  may  be  entered  upon  the  records 
of  Swain  county  as  of  this  fall  term,  1897,  of 
the  superior  court  of  Swain  county."  Judge 
Norwood  accordingly  tried  the  case  at  cham- 
bers, and  filed  his  judgment  against  defend- 
ants December  21,  1897.  Notice  of  appeal 
was  given,  but  at  November  term,  1896,  of 
the  court  in  Swain  county,  the  judge  presid- 
ing entered  this  judgment:  "That  said  ap- 
peal has  been  abandoned,  and  the  same  is 
hereby  dismissed."  At  said  spring  term, 
1897,  41  additional  persons  were  made  par- 
ties defendant  His  honor  finds  as  a  fact 
that  Bryson  &  Black  were  never  employed  by 
defendant  Teague,  and  that  Fisher  was  never 
employed  by  any  of  the  parties  except  Sumers 
aud  Conley,  and  that  Teague  did  not  employ 
any  attorney  to  represent  him  in  said  ac- 
tion; also,  that  Fisher  was  employed  by  Bry- 
son to  go  to  Asheville  to  make  a  motion  on 
said  affidavit  of  Teague  for  removal  of  said 
cause  from  Buncombe  to  Swain  county.  Aft- 
er Teague*s  appeal  was  dismissed,  he  made 
a  motion  at  fall  term,  1899,  to  set  aside  the 
judgment  of  Norwood,  J.,  on  the  ground  that 
be  had  never  consented  that  judgment  might 
be  rendered  at  chambers  outside  of  Swain 
county.  His  honor,  Judge  Coble,  at  fall  term, 
1899,  after  finding  the  above  facts,  set  aside 
the  judgment  as  to  said  Teague,  and  no  fur- 
ther, and  the  plaintiffs  appealed  to  this  court. 
On  the  trial  in  Swain  county,  before  Nor- 
wood, J.,  the  defendant  Teague  was  exam- 
ined as  a  witness.  In  reviewing  this  judg- 
ment, we  do  not  assume  to  review  the  find- 
ing of  the  facts.  Such  finding  by  the  judge 
below  is  flnaL    The  judgment  applyhig  the 
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law  to  those  fact*  ia  reviewable.  Johnaon  t. 
Dnckwortb,  72  N.  O.  244;  Ornery  y.  Hardee» 
94  N.  C.  787;  Glegg  v.  Soapatone  Oo.,  66  N. 
C.  391.  The  defendahf  a  contention  la  that 
the  attorneya  were  neyer  by  him  employed 
(and  the  ludge  ao  finds),  and  that  the  aisree- 
ment  that  Judge  Norwood  could  render  Judg- 
ment In  another  county  was  not  by  his  con- 
sent, and  therefore  the  Judgment  la  void  aa 
to  hluL  Looking  through  the  record,  we  find 
that  when  the  motion  for  removal  waa  made, 
and  at  spring  term,  1897,  of  Swain  superior 
court,  on  motion  "of  counsel  for  the  defend- 
ant" to  make  new  parties,  the  defendant 
Teague  waa  the  only  defendant  On  July  8, 
1897,  the  defendants  filed  an  answer,  verified 
by  Teague,  and  indorsed  by  Bryson  &  Black 
and  F.  C.  Fisher,  "attorneys  for  defendanta." 
On  November  9th,  following,  the  defendant 
Teague,  aa  sheriff,  served  a  notice  on  Bry- 
son, "attorney  for  the  defendants."  Such  en- 
tries were  continued  at  the  term  when  a  Jury 
trial  was  waived,  and  until  final  Judgment 
entered  on  the  2l8t  of  December,  1897.  The 
legal  Inference  from  these  parts  of  the  record 
is  that  said  attorneys  represented  all  the  de- 
fendants, and  this  presumption  cannot  be 
rebutted,  two  or  three  years  after  final  Judg- 
ment, by  an  averment  of  the  principal  de- 
fendant that  he  had  never  employed  counsel. 
He  was  cognizant  of  the  course  of  the  case. 
Including  the  trial,  and  had  all  the  advantage 
and  benefit  of  representation  by  counseL 
Any  other  rule  would  not  only  disturb  orderly 
procedure,  but  would  be  disastrous  to*  the 
rights  of  third  parties,  as  the  assignee  of  the 
judgment  In  this  case.  We  have  referred 
with  some  particularity  to  the  record  proper, 
in  order  to  call  the  attention  of  attorneys  to 
their  duties  in  their  close  relations  to  the 
court  It  is  an  easy  matter  for  an  attorney 
appearing  only  for  some  of  the  partlea  to  so 
inform  the  court,  or  to  Indicate  It  on  the  rec- 
ord. An  attorney,  once  appearing,  continues 
to  appear  for  all  purposes  until  the  Judgment 
is  satisfied,  unless  he  retires  in  the  meantime 
by  leave  of  the  court  On  this  subject  Chief 
Justice  Taney  said  in  U.  S.  v.  Curry,  6  How. 
106^  12  L.  Ed.  363:  "No  attorney  or  solic- 
itor can  withdraw  his  name  after  he  has  once 
entered  it  on  the  record,  without  the  leave  of 
the  court  And  while  his  name  continues 
there  the  adverae  party  haa  the  right  to  treat 
him  as  the  authorized  attorney  or  solicitor, 
and  the  service  of  notice  on  him  is  as  valid 
as  if  served  on  the  party  himself.  And  we 
presume  that  no  court  would  permit  an  attor- 
ney who  had  appeared  at  the  trial  with  the 
sanction  of  the  party,  expressed  or  implied, 
to  withdraw  bis  name  after  the  case  waa 
finally  decided.  •  •  •  And  so  far  from 
permitting  an  attorney  to  embarrass  and  im- 
pede the  administration  of  Justice  by  with- 
drawing his  name  after  trial  and  final  de- 
cree, we  think  the  court  should  regard  any 
attempt  to  do  so  aa  open  to  Just  rebuke.'* 
The  same  principle  la  declared  by  thia  court 
in  Branch  v.  Walker,  92  N»  a  87;  Walton  v. 


Sugg,  61  N.  0.  98.  Where  an  order  of  the 
court  redtea  that  it  waa  made  by  consent  of 
all  the  partlea  (*the  plaintiff  and  defendanta 
In  thla  caae"),  thia  court  la  bound  by  the 
statement^  and  neither  party  will  be  heard  to 
say  that  his  attorney  waa  unauthorized  to 
consent  to  the  order.  Henry  V.  Hllliard,  120 
N.  C.  479,  27  S.  B.  130.  When  the  record 
proper  differs  from  the  statement  of  the  case 
on  appeal,  the  former  must  control.  Thread- 
giU  V.  Com'ra,  116  N.  C.  616,  21  S.  B.  425. 
From  this  review,  we  are  led  to  the  condu- 
sion  that  there  was  error  In  setting  aside  the 
Judgment  rendered  by  Norwood,  J.  Re- 
versed. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur  in  the  opinion  of  the  court,  because.  In 
my  opinion.  It  is  not  only  erroneous  In  law, 
but  inconsistent  in  Itself.  The  court  says: 
"In  reviewing  this  Judgment,  we  do  not  aa- 
sume  to  review  the  finding  of  the  facts. 
Such  finding  by  the  Judge  below  is  final." 
And  yet  the  Judge  below  has  found  aa  a  fact 
that  Teague  did  not  employ  any  attorney  to 
represent  him  in  said  action,  and  that  there- 
fore he  is  not  liable.  This  court  reverses 
that  Judgment  Does  It  reverse  the  finding 
of  facts?  If  It  does  not,--and  it  says  it 
does  not,~then  It  must  hold  that  a  man  per- 
haps a  thousand  miles  away  may  be  bound 
by  a  Judgment  in  a  case  of  which  he  has 
never  heard,  because  some  attorney  may 
have  entered  an  appearance  for  him  with- 
out any  authority  whatever.  In  fact,  it 
would  seem  that  the  attorney  need  not  spe- 
cifically appear  for  the  party,  and  need  not 
have  any  intention  of  appearing  for  him,  or 
have  any  idea  that  he  is  doing  so.  He  may 
unconsciously  do  some  act  from  which  the 
court  may  "Infer"  an  appearance  for  the 
particular  individual  in  question;  but  why 
this  inference  of  fact  (for  It  is  nothing  else) 
should  outweigh  the  finding  of  fact  by  the 
court  below,  which  this  court,  in  its  opin- 
ion, says  Is  final,  I  cannot  understand. 
Where  there  are  a  large  number  of  defend- 
ants, having  different  counsel,  it  Is  quite 
common  for  the  counsel  to  sign  their  names 
collectively  for  the  defendants;  each  sup- 
posing that  some  one  of  the  other  attorneys 
represents  each  of  the  other  defendants. 
The  court  says  that  "It  is  an  easy  matter 
for  an  attorney  appearing  only  for  some  of 
the  parties  to  so  Inform  the  court,  or  to  In- 
dicate it  on  the  record."  Of  course  it  Is, 
but  is  a  party  who  never  employed  the  at- 
torney responsible  for  his  failure  to  do  ao? 
It  is  urged  that  Teague  had  already  appear- 
ed In  the  case,  and  was  presumed  to  know 
all  that  was  done  In  the  orderiy  procedure 
of  the  trial.  Of  course  he  was,  but  he  wa^ 
I  not  presumed  to  take  notice  of  all  irregnilar 
\  proceedings,  such  as  rendering  Judgment 
outside  the  county,  which  could  not  be  done 
without  his  actual  consent 

We  have  already  carried  the  doctrine  of 
waivers,  implications,  and  presumptions  to 
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tU  furthest  reMonable  extent,  and  I  hope 
that  qaestlona  of  Jarisdictlon  may  not  be 
made  to  depend  npon  Implied  assent  to  nn- 
usual  and  Irr^ular  methods  of  procedure  in 
cases  where  the  defendant  may  haye  had 
no  actual  knowledge  of  the  facts.  There  is 
a  fin^eat  difference  between  a  waiyer  of  the 
right  to  object  to  some  regular  proceeding 
In  the  course  of  the  trial,  and  an  actual  con- 
sent to  some  unusual  course  of  procedure, 
which  without  such  consent  would  be  ut- 
terly Inyalid.  It  should  be  borne  in  mind 
that  nowhere  in  the  record  does  any  one 
sign  as  attorney  for  Teague.  That  fact  is 
assumed  by  this  court  merely  as  a  legal  in- 
ference from  the  fact  that  different  attor- 
neys sign  at  different  times  as  "attorneys 
for  the  defendants.*'  Admitting,  for  the 
sake  of  the  argument,  that  Fisher  luid  ap- 
peared for  Teague  at  some  preyious  stage 
of  the  trial,  his  name  does  not  appear  to 
the  written  assent,  and  neither  he  nor  bis 
supposed  client  was  required  to  take  notice 
that  the  court  would  take  the  case  outside 
the  county.  It  is  Just  as  easy  to  presume 
an  original  appearance  as  it  is  to  presume 
assent  to  a  remoyal  of  the  case.  Suppose 
that  Teague  had  been  in  the  Philippines.— 
or  dead,  for  that  matter;  would  the  mere 
fact  that  the  name  of  some  attorney  appear- 
ed on  the  back  of  some  paper  as  "attorney 
for  the  defendants*'  bind  him,  his  heirs,  ex- 
ecutors, and  administrators?  I  am  afraid 
so,  under  the  opinion  of  the  court  In  my 
yiew  of  the  case,  the  citations  by  the  court 
haye  no  bearing.  This  is  not  a  question  as 
to  whether  an  attorney  can  withdraw  from 
the  case  without  leaye  of  the  court,  because 
he  has  neyer  been  in  the  case  as  attorney 
for  Teague.  Again,  It  is  said,  "When  the 
record  proper  differs  from  the  statement  of 
the  case  on  appeal,  the  former  must  con- 
troL*'  Certainly.  But  this  rule  applies  only 
where  the  case  on  appeal  misstates  some 
part  of  the  record,  and  not  to  findings  of 
fact  based  upon  merely  eyldentlal  facts  ap- 
pearing in  the  record.  In  fact,  such  find- 
ings of  fact  are  an  essential  part  of  the  rec- 
ord. Great  stress  is  laid  upon  the  principle 
that  third  parties  should  not  be  made  to 
suffer.  Haye  third  parties  any  greater 
claims  to  protection  than  the  original  par- 
tleSy  where  both  are  innocent?  The  as- 
signee of  a  Judgment  takes  it  subject  to  ex- 
isting equities.  He  is  a  willing  purchaser. 
Has  he  any  greater  equities  than  an  unwill- 
ing and  perhaps  unconscious  defendant?  I 
am  well  aware  of  the  danger  of  lightly  Im- 
pugning court  records,  but  the  public  at 
large  are  entitled  to  some  measure  of  pro- 
tection. The  plaintiff  can  always  protect 
himself  by  seeing  that  eyery  proper  step  Is 
:aken  to  secure  the  yalldlty  of  the  Judgment 
which  he  is  seeking  to  procure.  He  Is  the 
actor.  He  can  require  all  attorneys  to  state 
specifically  for  whom  they  appear,  and  can 
demand  the  production  of  their  authority, 
if  he  80  desires.    The  courts  themselyes  can 


protect  the  sanctity  of  their  own  records. 
The  federal  courts  generally  require  coun- 
sel to  enter  a  written  appearance,  stating 
specifically  for  whom  they  appear.  Why 
cannot  our  courts  do  the  same?  I  will  read- 
ily admit  tbtat  there  are  facts  in  the  case 
tending  to  proye  the  essential  fact  that 
Teague  was  represented  by  counsel,  but  the 
court  below  has  found  to  the  contrary,  and 
that  finding  Is  final  and  irreyiewable.  We 
are  thus  placed  in  the  position  of  saying  that 
we  legally  infer  that  Teague  had  counsel, 
while  we  admit  as  a  fact  that  he  had  no 
counsel.  This  is  too  much  for  me.  I  must 
respectfully  dissent  from  the  opinion  as  well 
as  the  Judgment  of  the  court 


(126  N.  C.  5U7) 
LASSITBR  y.  NORFOLK  A  a  R.  CO. 

(Supreme  Court  of  North  Carolina.     May  15, 

1900.) 

CHANGE    OP   VONTJB  ~  REMOVAL   TO    COUNTY 
OUTSIDE  THE  JUDICIAL  DISTRICT. 

1.  Code,  S  196,  provides  that  an  action  brought 
in  the  wrong  county  may  be  removed  to  the 
proper  county,  on  the  demand  of  the  defendant, 
made  before  answer;  and  also  that  the  court,  in 
its  discretion,  may  cliange  the  place  of  trial, 
when  the  convenience  of  witnesses  and  the  ends 
of  jostice  would  be  promoted  thereby.  Held, 
that  the  court,  for  such  latter  reason,  even  after 
the  defendant  had  answered,  could  order  a  case 
commenced  in  the  proper  county  to  be  removed 
for  trial  to  another  county. 

2.  Under  Code,  S  195,  authorizing  the  court 
to  remove  actions  to  another  county  for  trial. 
It  is  not  error  to  order  a  cause  to  be  removed 
to  a  county  outside  the  judicial  district. 

Appeal  from  superior  court,  Bertie  county; 
Allen,  Judge. 

Suit  by  William  Lassiter  against  the  Nor- 
folk &  Carolina  Railroad  Company.  From 
an  order  remoylng  the  case  to  another  coun- 
ty, the  plaintiff  appeals.    Affirmed. 

Francis  D.  Winston,  for  appellant  George 
Oowper,  for  appellee. 

OliARK,  J.  The  Code  (section  195)  pro> 
yides  that,  if  an  action  is  not  brought  "in 
the  proper  county,  the  action  may,  notwith- 
standing, be  tried  therein  unless  the  defend- 
ant, before  the  time  of  answering  expires,  de- 
mands in  writing  that  the  trial  be  had  in 
the  proper  county.*'  This  gives  the  defend- 
ant a  right  to  remove  in  such  cases  upon 
written  motion  in  apt  time  (Manufacturing 
Co.  y.  Brower,  106  N.  C.  440.  11  S.  B.  313); 
otherwise,  the  objection  is  waived.  But  the 
same  section  further  on  gives  the  court  the 
discretion:  "It  may  change  the  place  of 
trial*'  in  three  cases  named  in  as  many  sub- 
sections; the  second  of  which  is  "when  the 
convenience  of  witnesses  and  the  ends  of 
Justice  would  be  promoted  by  the  change.*' 
The  court  in  Its  discretion  granted  the  re- 
moval upon  that  ground  in  this  case,  and 
such  action  is  not  reviewable.  The  dlHcre- 
tion  of  the  court  to  remoye  is  not  restricted 
to  the  expiration  of  tho  time  of  answering. 
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aor  to  cases  In  which  the  action  is  brought 
In  the  wrong  county,  as  is  the  right  of  the 
defendant  to  remove. 

The  further  objection,  that  the  cause  was 
removed  to  a  county  in  another  judicial  dis- 
trict, is  without  ground  In  the  statute  or  de- 
cisions to  support  it  The  appeal  was  not  pre- 
mature (Roberts  ▼.  Ck>nnor,  125  N.  a  45,  34 
&  E.  107);   but  there  was  no  error. 

(126  N.  C.  509) 

LASSITER  V.  NORFOLK  &  C.  R.  CO. 

(Supreme  Coort  of  North  Oarolina.     May   15, 

1900.) 

DIVERSION  OP  WATERS  —  RAILROAD  COMPA- 
NIES—PAST AND  PERMANENT  DAMAGE— LIMI- 
TATION OP  ACTION  —  REVIEW  —  SEPARATE 
FINDINGS. 

1.  Where  a  special  instruction  given  at  the  re- 
(^uest  of  a  defendant  does  not  injure  the  plain- 
tiff, and  his  exception  thereto  Is  in  conflict  with 
his  prayer  for  judgment,  the  judgment  will  not 
be  reversed  therefor. 

2.  In  an  action  against  a  railroad  company  for 
past  damages  to  crops,  caused  by  the  diversion 
of  waters,  and  for  permanent  damages  therefor, 
it  is  proper  to  require  the  jury  to  make  a  sep- 
arate finding  on  each  issue. 

3.  An  action  for  a  diversion  of  water  bj  a 
railroad  company  is  not  barred  by  Acts  189o,  c. 
224,  requiring  action  for  damages  caused  by 
the  construction  or  repair  of  any  railroad  to  be 
commenced  within  five  years  after  the  cause  of 
action  occurs,  till  five  years  after  the  damage  is 
doiie. 

4.  In  an  action  against  a  railroad  company  for 
the  diversion  of  water  on  the  lands  of  the  plain- 
tiff, where  a  recovery  was  sought  for  the  dam- 
ages to  crops  for  the  three  preceding  years,  the 
parties  to  the  action  agreed  to  the  awarding  of 
permanent  damages.  The  jury  found,  on  special 
issues  submitted  to  them,  that  the  plaintiff  had 
received  permanent  damages  in  the  sum  of  $90, 
and  the  injury  to  the  crops  for  the  three  preced- 
ing years  in  the  sum  of  $60.  Held,  that  it  was 
error  for  the  court  to  limit  the  judgment  in  favor 
of  plaintiff  to  the  permanent  damages,  as  the 
verdict  for  permanent  damages  did  not  revert 
back,  and  include  the  injuries  to  the  crops. 

Appeal  from  superior  court,  Bertie  county; 
Allen,  Judge. 

Action  by  Wiley  J.  Lasslter  against  the 
Norfolk  &  Carolina  Railroad  Oompany  for 
damages  caused  by  the  diversion  of  watera 
From  a  judgment  in  favor  of  plaintiff,  he  ap- 
peals.   Modified  and  aflSrmed. 

Francis  D.  Winston»  for  appellant  Geo. 
Cowper,  for  appellee. 

DOUGLAS,  J.  This  Is  an  action  brought 
to  recover  damages  for  the  unlawful  diver- 
sion of  water  on  to  the  lands  of  the  plaintiff, 
who  claimed  damages  for  his  yearly  Injury 
for  three  years  next  preceding  the  bringing 
of  the  action,  and  consented  "that  all  of  the 
damage  done  to  said  land,  past,  present,  and 
future,  may  he  estimated  and  recovered  in 
this  action.'*  The  defendant  denied  the  di- 
yerslon  and  damage,  and  pleaded  the  usual 
statutes  of  limitation.  It  does  not,  however, 
appear  to  have  relied  upon  any  of  these  stat- 
utes, as  It  tendered  no  issue  as  to  any  of 
them.  There  are  only  two  exceptions  appear- 
ing in  the  record,— one  to  a  special  Instruc- 


tion given  at  the  request  of  the  defendant, 
and  the  other  to  the  Judgment.  The  former 
does  not  appear  to  have  hurt  the  plaintiff, 
and  his  exception  is  inconsistent  with  his 
prayer  for  Judgment  on  the  third  issue.  The 
judgment  is  as  follows:  'This  cause  coming 
on  at  this  term  of  the  court  to  be  heard  by 
the  court  and  a  Jury  duly  sworn  and  im- 
paneled, all  the  parties  being  before  the  court, 
and  the  following  issues  submitted  to  the  Ju- 
ry having  been  answered  by  them  as  set  forth 
at  the  end  of  each:  *(1)  Did  the  defendant 
wrongfully  and  unlawfully  pond  and  divert 
water  on  and  upon  the  lands  of  plaintiff,  as 
alleged  in  the  complaint,  causing  Injury  to 
the  plaintiff  thereby?  answered,  *Tes.'  *(2) 
What  amount  of  permanent  damage  was  done 
said  land  by  reason  of  such  wrong  and  in- 
jury r  answered,  *$90.00.*  (3)  'What  amount 
of  damage,  if  any,  was  done  to  the  crops 
thereby  for  the  three  years  next  preceding 
the  bringing  of  this  action?'  answered,  '$00,' 
—now,  It  is  adjudged  that  the  plaintiff  recov- 
er of  the  defendant  the  sum  of  ninety  dollars, 
with  Interest  thereon  from  November  6,  1899, 
till  paid,  and  the  cost  of  this  action  to  be 
taxed  by  the  clerk."  The  plaintiff  excepted 
to  the  refusal  of  the  court  to  give  judgment 
for  the  yearly  damages  found  by  the  jury  In 
the  third  issue.  In  such  refusal  we  think 
there  was  error.  There  was  no  objection  to 
the  submission  of  the  issue,  which  we  think 
was  entirely  proper,  and  the  court  did  not 
pretend  to  set  aside  the  finding  thereon.  In- 
deed, It  does  not  appear  that  any  motion  was 
made  to  set  aside  the  verdict  in  any  partic- 
ular. The  defendant  seemed  willing  to  take 
its  chances  upon  the  third  issue,  as  It  request- 
ed the  following  special  instruction,  which 
was  given  by  the  court  over  the  objection  of 
the  plaintiff,  to  wit:  •'That  there  Is  no  evi- 
dence to  be  considered  by  the  Jury  of  any 
damage  to  the  crops  on  the  land  during  the 
three  years  before  bringing  this  action,  ex- 
cept such  as  was  caused  by  the  diminished 
productiveness  of  the  Umd  caused  by  the  per- 
manent damage,  and  the  Jury  shall  assess 
no  damage  In  answer  to  the  third  Issue,  ex- 
cept such  as  come  from  such  diminished  pro- 
ductiveness." The  plaintiff  is  content  with 
the  finding,  and  the  defendant  has  neither  ex- 
cepted nor  appealed. 

We  presume  that  the  court  refused  to  ren- 
der judgment  for  the  $00  yearly  damage  on 
the  supposition  that  when  permanent  dam- 
ages were  awarded  the  easement  thereby  ac- 
quired dated  back  to  the  time  of  the  orlgina) 
injury.  For  this  ruling  we  see  no  warrant 
in  law.  This  court  has  repeatedly  held  that 
there  is  appurtenant  to  all  lands  a  natural 
easement,  entitling  the  owner  to  discharge 
surface  water  in  its  natural  course,  regard- 
less of  the  ownership  of  the  lower  lands;  but 
this  does  not  Include  diverted  waters,  which 
in  their  natural  flow  would  find  a  different 
outlet  Such  diversion  would  be  a  trespass 
which  would  entitle  the  injured  party  to  com- 
pensation for  all  resulting  damage,  and,  nn- 
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der  certain  drcDinstaiices,  to  an  abatement  of 
the  nuisance.  It  la  tnie  that  the  works  of 
certain  quasi  public  corporations  are  not  lia- 
ble to  abatement  on  the  theory  that  to  inter- 
fere with  such  works  might  seriously  affect 
the  proper  performance  of  their  public  duties, 
but  this  does  not  exempt  them  from  liability 
for  any  unlawful  damage.  Any  attempt  to 
do  so  would  be  unconstitutional,  and  there- 
fore all  laws  tending  to  that  result  must  be 
reasonably  construed.  The  settled  rule  of 
this  court  is  that  "neither  a  corporation  nor 
an  Indlyidual  can  divert  water  from  its  nat- 
ural course  so  as  to  damage  another.  They 
may  increase  and  accelerate,  but  not  divert" 
Hocutt  T.  Railroad  Ck>.,  124  N.  0.  214,  219, 
32  S.  B.  681;  Mlzzell  v.  McGowan,  125  N.  O. 
439,  444,  34  S.  E.  538.  When  the  defendant 
diverted  unlawfully—that  Is,  without  having 
acquired  the  right  to  do  so— the  waters  of 
Heart's  DeUght  pocoson  to  the  lands  of  the 
plaintiff,  it  committed  a  trespass.  This  tres- 
pass continues  as  long  as  the  defendant  con- 
tinues to  discharge  upon  the  lands  of  the 
plaintiff  diverted  water  in  greater  quantities 
than  can  be  carried  off  by  the  natural  outlet, 
or  imtll  the  defendant  acquires  the  right  to 
discharge  such  watera  This  right  is  simply 
an  easement,  which  may  be  acquired  by 
grant,  prescription,  or  condemnation.  Beach 
V.  Railroad  Co.,  120  N.  G.  496,  26  S.  E.  708. 
Act  1893,  c.  152,  was  merely  a  statute  of  lim- 
itation. Act  1895,  a  224,  professedly  an 
amendment  to  the  act  of  1803,  provides  that 
all  actions  for  damages  caused  by  the  con- 
struction or  repair  of  any  railroad  shall  be 
commenced  within  five  years  after  the  cause 
of  action  accrues,  and  that  "the  Jury  shall 
assess  the  entire  amount  of  damages  which 
the  party  aggrieved  is  entitled  to  recover  by 
reason  of  the  trespass  upon  his  property." 
As  in  actions  on  the  case  the  damage  Is  the 
real  cause  of  action,  It  is  clear  that  the  stat- 
ute does  not  begin  to  run  until  the  damage  is 
done. 

Railroads  are  quasi  public  corporations, 
charged  with  Important  public  duties,  which 
in  their  very  nature  necessarily  Invoke  the 
power  of  eminent  domain,  and  therefore  the 
courts,  with  practical  unanimity,  have  cre- 
ated a  species  of  legal  condemnation  by  the 
allowance  of  so-called  "permanent  damages." 
Our  leading  case  upon  this  subject  is  Ridley 
V.  Railroad  Oo.,  118  N.  0.  996,  24  S.  B.  730, 
32  L.  R.  A.  708,  where  apparently  for  the  first 
time  in  this  state  the  rule  is  distinctly  enun- 
ciated and  defined.  It  is  further  developed 
and  affirmed  in  Parker  v.  Railroad  Oo.,  119 
N.  a  684,  25  &  Bl  722;  Beach  v.  Railroad 
Ck>.,  supra;  Nichols  v.  Railroad  Co.,  120  N.  0. 
496i  26  Sw  E.  643;  Hocutt  v.  Railroad  Oo.,  su- 
pra. The  provision  in  the  act  of  1895,  inci- 
dentally providing  for  a  statutory  easement, 
rather  by  implication  than  direct  terms, 
seems  to  us  to  be.  In  effect,  but  little  more 
than  a  legislative  affirmation  of  the  rule  al- 
ready enunciated  In  other  Jurisdictions,  and 
adopted  in  Ridley's  Case,  which  was  decided 
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a  year  after  the  act  was  passed.  It  is  true 
the  act  uses  the  words  "shall  assess,"  but 
they  are  expressly  applied  to  the  damages  to 
which  the  plaintiff  is  entitled.  This  act  does 
not  profess  to  restrict  the  right  of  the  plain- 
tiff to  compensation  for  the  Injury  suffered. 
If  the  plaintiff  is  otherwise  entitled  to  yearly 
damages,  he  can  recover  them  in  addition  to 
the  Just  compensation  to  which  he  is  entitled 
for  the  value  of  the  easement,  if  It  is  con- 
veyed to  the  defendant  It  is  true  that,  if 
entitled  thereto,  he  must  recover  them  in  the 
same  action,  but  not  necessarily  in  the  same 
issue.  In  fact  it  is  better  to  submit  them 
in  different  Issues,  as  they  are  distinct  in 
principle.  The  one  is  compensation  for  a 
wrong,  while  the  other  is  the  conveyance  of 
a  right,  as  the  allowance  of  permanent  dam- 
ages under  this  act  is,  in  effect,  the  con- 
demnation of  land  to  the  use  of  a  statutory 
easement 

But  suppose  the  damage  is  not  permanent, 
and  the  defendant  does  not  wish  to  acquire 
the  easement;  can  he  be  made  to  do  so,  re- 
gardless of  the  cost  to  himself  or  damage  to 
the  plaintiff?  We  think  not  The  confusion 
liable  to  arise  from  the  word  "permanent,"  as 
applied  to  damages.  Is  pointed  out  in  Beach's 
Case,  on  page  502,  120  N.  a,  and  page  704, 
26  9.  E.,  where  the  nature  of  such  an  ease- 
ment is  discussed.  Whether  the  damage  is 
permanent  or  not  must  appear  from  the 
pleadings.  If  the  damage  is  in  Itself  Irrepar- 
able, or  if  it  will  probably  recur  from  a  given 
state  of  things  which  the  defendant  refuses 
to  change,  and  which  the  court,  from  motives 
of  public  policy,  will  not  make  him  change, 
permanent  damages  are  allowed  as  the  only 
way  of  doing  Justice  to  the  plaintiff,  and  at 
the  same  time  preventing  Interminable  liti- 
gation. As  far  as  the  plaintiff  is  concerned, 
permanent  and  recurring  damages  are  the 
same  to  him,  if  they  equally  result  in  the  de- 
struction of  his  property.  The  latter  are  in 
some  req;)ect8  worse  than  the  former,  as  they 
merely  prolong  his  agony,  and  may  cause 
even  greater  loss.  For  instance.  If  a  farmer 
knows  that  the  railroad  has  acquired  a  right 
to  flood  his  land,  he  will  not  plant  it;  where- 
as, if  he  relies  upon  their  subsequent  forbear- 
ance from  unlawful  injury,  he  may  suffer, 
not  only  the  damage  to  his  land,  but  also  the 
loss  of  his  labor,  seed,  and  fertilizer.  In 
other  words,  the  loss  of  the  crop  means  the 
loss  of  everything  that  has  been  put  into  the 
crop.  In  Ridley's  Case,  supra,  it  appeared 
that  the  damage  was  caused  by  the  construc- 
tion of  the  roadbed  and  bridge  of  the  de- 
fendant, which  were  clearly  permanent  struc- 
tures, the  removal  of  which  would  involve, 
not  only  great  expense  to  the  defendant,  but 
also  great  inconvenience  to  the  traveling  pub- 
lic Therefore  the  defendant  tendered  the 
issue  of  permanent  damage,  to  which  it  was 
clearly  entitled.  But  can  mere  ditches,  which 
may  be  run  in  one  direction  one  day  and 
changed  the  next,  or  opened  in  the  morning 
and  filled  up  at  night,  be  considered  perma- 
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aent  structures?  Their  continuance  may  not 
be  necessary,  and  the  defendant  may  well* 
prefer  to  close  them  up  rather  than  pay  a 
large  sum  for  an  easement  that  It  does  not 
need.  Suppose  that  a  section  master  should 
carelessly  dig  a  ditch  that  flooded  a  large 
brick  building  In  such  a  manner  that  its  con- 
tinuance would  probably  eyentually  under- 
mine its  walls  and  cause  Its  destruction; 
could  not  the  railroad  fulfill  its  obligations 
by  abating  the  nuisance,  and  fully  repairing 
the  present  damage,  or  would  It  be  compelled 
to  pay  the  full  y«lue  of  the  building?  Sure- 
ly, the  statute  never  contemplated  such  in- 
justice as  the  latter  altematiye.  And  yet,  if 
it  takes  the  easement  It  must  pay  for  it, 
and,  in  any  event  must  pay  for  the  Injury 
already  done.  Ditches  may  be  made  perma- 
nent, as  far  as  the  plaintiff  Is  concerned,  by 
the  refusal  of  the  defendant  to  change  them; 
and  In  that  event  if  the  court  refuses  to 
compel  the  abatement  it  must  award  per- 
manent damages.  Such  permanent  damages 
represent  the  damage  done  to  the  estate  of 
the  plaintiff  by  the  appropriation  to  the  ease- 
ment of  so  much  of  his  land,  or  such  use 
thereof,  as  may  be  necessary  to  the  ease- 
ment As  this,  being  the  value  of  a  right 
is  essentially  distinct  from  damages  for  the 
perpetration  of  a  wrong,  they  are  cumulative, 
and  may  both  be  recovered  in  the  same  ac- 
tion, as  clearly  intended  by  the  statute. 

In  the  case  at  bar  both  parties  have  agreed 
to  the  awarding  of  permanent  damages,  but 
the  defendant  insists  that  its  acquisition  of 
the  easement  condones  the  trespass.  This 
contention  cannot  be  sustained  upon  any 
principle  of  law.  Of  course.  If  one  issue 
were  made  to  Include  all  damages,  past,  pres- 
ent and  prospective,  the  plaintiff  would  re- 
cover all  to  which  he  was  entitled.  But  we 
think  the  better  plan  is  to  submit  two  issues, 
and  clearly  instruct  the  jury  as  to  the  nature 
of  each.  In  this  way,  there  will  be  less 
chance  of  confusion,  and  greater  ease  of  re- 
view. The  judgment  will  be  amended  in  the 
court  below,  so  as  to  allow  the  plaintiff  the 
sum  awarded  by  the  verdict  for  damage  to 
crops  in  addition  to  that  found  for  permanent 
damage.  The  judgment  Ib  therefore  modi- 
fied and  afiirmed. 


(m  Oa.  838) 

BARBER  V.  EAST  ft  WEST  R.  CO. 

(Supreme  Goort  of  Georgia.    May  16,  1900.) 

CONTRIBUTORT  NBSOUGBNCE— NONSUIT. 

Inasmttdi  as  It  was  apparent  from  the  evi- 
dence of  the  plaintiff  that  he  could,  by  the  ex- 
ercise of  ordinary  care,  have  avoided,  not  only 
the  injury,  but  the  consequences  to  himself  of 
the  negligence  of  the  defendant  even  if  such 
negligence  was  shown,  he  was  not  entitled  to 
recover,  and  the  nonsuit  was  properly  awarded. 
CSV.  CJode.  i  3830;  Perry  v.  Railroad  Co.,  29  S. 
E.  304,  101  Ga.  400. 
(Syllabus  by  the  Coort) 

Brror  from  superior  court  Polk  county;  0. 
G.  Janes,  Judge. 


Action  by  J.  H.  Barber,  as  next  friend, 
against  the  East  &  West  Railroad  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Afitoned. 

L.  J.  Spinks^  Jr.,  and  Sanders  A  Davit,  for 
plaintiff  in  error.  F.  A.  Irwin,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  afllrmed.  Al) 
the  justices  concurring,  except  FISH*  J^  ab- 
sent on  account  of  sickness. 


(UOOa.  8S4> 

COMMISSIONERS  OF  ROADS  AND  RBVH- 
NUES  OF  POLK  COUNTY  v.  MAY- 
OR, ETC..  OF  CBDARTOWN. 

(Supreme  Court  of  Georgia.    May  14  1900.) 

MUNICIPAL    CORPORATIONS— BRIDGES— DUTY 
TO  REPAIR. 
When  the  corporate  limits  ^f  a  city  are  so 
extended  as  to  enibrace  therein  a  portion  of  a 
public  highway,   and  a  bridm  ovef  a  stream 
crossing  the  same,  the  municipal  authorities  at 
once  acquire  the  right  to  exercise  jurisdiction 
over  the  bridge,  and  are  chargeable  with  the 
duty  of  keeping  it  hi  repair  after  the  county 
authorities  have  expressly  relinquished  such  Ju- 
risdiction, which  they  may  do  with  or  without 
the  assent  of  the  municipal  authorities. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county;  0. 
G.  Janes,  Judge. 

Application  by  the  mayor  and  council  of  the 
city  of  Cedartown  for  a  writ  of  mandamus 
against  the  commissioners  of  roads  and  reve- 
nues of  Polk  county.  From  a  Judgment  grant- 
ing the  writ,  defendants  bring  error.  Re- 
versed. 

Blance,  Irwin  &  Wright*  for  plaintiffs  In  er- 
ror. John  K.  Davis  and  Sanders  &  Davia, 
for  defendants  in  error. 

COBB,  J.  The  mayor  and  council  of  the 
city  of  Cedartown  filed  their  petition,  praying 
that  the  writ  <tf  mandamus  might  issue  to 
require  the  county  conunissioners  of  Polk 
county  to  repair,  and,  if  necessary,  rebuild,  a 
bridge  which  had  been  constructed  under  the 
direction  of  the  county  authorities.  The  peti- 
tion set  forth,  in  substance,  the  following: 
In  1889  the  county  commissioners  ordered 
that  a  named  person  should  proceed  as  early 
as  practicable  to  purchase  material  to  build 
a  bridge  across  a  named  stream.  In  pursu- 
ance of  this  order  the  bridge  was  built  at 
the  county's  expense,  and  was  kept  in  repair 
by  the  county  authorities  for  a  number  of 
years.  At  this  time  the  road  of  which  the 
bridge  formed  a  part  was  not  within  the  cor- 
porate limits  of  the  city  of  Cedartown.  After 
the  building  of  the  bridge,  the  limits  of  the 
city  were  extended  so  as  to  embrace  within 
the  same  the  bridge  in  question.  On  Septem- 
ber 19, 1898,  the  county  commissioners  passed 
the  following  order:  "Ordered,  that  the  au- 
thorities of  Polk  county  relinquish  all  Juris- 
diction or  control  of  all  the  bridges  or  cause- 
ways inside  the  incorporate  limits  of  Oeda]> 
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town  and  Rockmart  and  will  not  ba  reapoii* 
sible  for  any  damages  to  the  public  caused 
by  any  bridges  or  causeways  Inelde  of  said 
incorporate  limits.*'  In  1899,  the  bridge  being 
out  of  repair,  the  dty  authoritlea  requested 
the  county  authorities  to  repair  the  «une,  and 
notified  them  that  the  city  did  not  claim  the 
right  to  exercise  any  Jurisdiction  oyer  the 
bridge.  The  county  authorities  declined  to 
repair  the  bridge,  giying  as  a  reason  that  the 
same  was  within  the  corporate  limits  of  the 
city  of  Cedactown.  The  answer  of  the  re- 
spondents was  substantially  as  follows:  They 
admitted  that  the  bridge  had  been  built  by 
the  county  authorities,  but  alleged  that,  since 
the  same  had  been  taken  within  the  limits  of 
the  city,  the  county  authorities  had  neither 
made,  nor  authorized  to  be  made,  any  repairs 
on  the  bridge;  recognizing  that,  after  the 
limits  of  the  city  had  been  extended  so  as  to 
embrace  the  bridge,  the  same  passed  under 
the  Jurisdiction  and  control  of  the  city.  The 
order  referred  to  in  the  petition  was  passed 
at  a  regular  meeting  of  the  county  commis- 
sioners. The  case  came  on  to  be  heard,  and  a 
Judgment  was  rendered  making  the  manda- 
mus absolute,  and  requiring  the  respondents 
to  keep  the  bridge  in  repair,  and,  when  nec- 
essary, to  rebuild  the  same;  the  Judgment  re- 
citing that  there  was  no  issue  of  fact  inyolved 
>u  the  case.  To  this  Judgment  the  respond- 
ents excepted. 

The  moment  that  the  charter  of  the  city  of 
Gedartown  was  so  amended  as  to  embrace 
within  the  limits  of  that  corporation  that  por- 
tion of  the  public  road  of  which  the  bridge  in 
question  formed  a  part,  the  Jurisdiction  of  the 
county  oyer  this  part  of  the  highway  ceased, 
and  the  same  became  subject  to  the  control 
and  Jurisdiction  of  the  municipal  authorities. 
See  Almand  y.  Railway  Co.  (Ga.)  34  S.  B.  10, 
and  authorities  there  cited.  Consequently  the 
duty  of  the  municipal  authorities  to  keep  in 
repair  the  bridge  in  question  arose  as  soon  as 
it  became  a  part  of  one  of  the  streets  of  the 
city,  and  the  county  waa  no  longer  under  any 
duty  In  respect  thereof.  Such  being  the  case, 
no  order  or  proceeding  of  any  character  was 
necessary  in  order  to  relleye  th^  county  au- 
thorities of  the  obligation  to  keep  the  bridge 
m  repair.  Especially  would  the  county  au- 
thorities no  longer  be  under  any  obligation  to 
keep  the  bridge  In  repair  when  it  afflrmatlyely 
appears  that,  since  the  same  has  become  a 
part  of  one  of  the  streets  of  the  city,  they 
haye  neyer  undertaken  to  repair  the  bridge, 
but,  on  the  other  hand,  by  order  duly  passed, 
haye  expressly  relinquished  all  Jurisdiction 
and  control  oyer  It  Eyen  if  the  law  in  regard 
to  the  abolition  of  a  public  road  is  applicable 
to  bridges,  it  is  not  necessary  that  such  law 
should  be  followed  in  a  case  like  the  present, 
where  the  former  county  bridge  becomes  by 
iegislatlye  enactment  a  part  of  one  of  the 
streets  of  the  city  embraced  within  the  coun- 
ty, and  the  county  authorities  from  the  date 
of  the  act  acquiesced  In  such  change  by  de- 
clining to  make  repairs  upon  the  same  as  a 


eounty  bridge.  We  do  not  mean  to  hold  that 
the  county  authorities  may  not,  if  they  see 
proper  to  do  so,  build  bridges  within  the  cor- 
porate limits  of  cities  &nd  towns,  or  improye 
the  streets  of  towns  and  cities  embraced  with- 
in the  limits  of  the  county.  What  is  now  held 
is  that,  where  a  road  or  bridge  which  is  a 
part  of  a  county  road  hss  by  an  amendment 
to  a  city  charter  been  brought  within  the  cor- 
porate limits  of  the  city,  the  obligation  on  the 
part  of  the  county  to  keep  such  road  or  bridge 
in  repair  immediately  ceases.  This  case  dif- 
fers from  Daniels  y.  City  of  Athens,  54  Ga. 
79;  Id.,  55  Ga.  609.  In  that  case  the  county 
authorities,  with  the  consent  of  the  municipal 
authorities,  built  a  bridge  within  the  city 
limits,  which  was  treated  both  by  the  county 
and  the  municipal  authorities  as  a  county 
bridge.  It  was  held  that  under  such  circum- 
stances the  city  was  under  no  duty  to  keep 
the  same  in  repair,  notwithstanding  the  fact 
that  it  had  at  one  time  contributed  a  portion 
of  the  money  necessary  to  rebuild  the  bridge. 
It  was  not  held  in  the  Daniels  Case  that  the 
county  was  under  any  obligation  to  build  the 
bridge,  but  simply  that,  haying  yoluntarily 
built  the  bridge  with  the  consent  of  the  mu- 
nicipal authorities,  it  was  under  a  duty  to 
keep  the  same  in  repair,  and  that  this  duty 
did  not  rest  upon  the  municipal  authorities. 
There  was  nothing  In  that  case  Indicating  that 
the  county  had  relinquished  control  oyer  the 
bridge  thus  built  by  it.  On  the  contrary,  it 
distinctly  appeared  that  it  had  exercised  Juris- 
diction and  control  oyer  the  bridge,  and  that 
the  repairs  made  by  the  city  on  the  bridge 
were  permlsslye  and  entire^  gratuitous  on 
its  part.  The  ruling  made  hi  the  Daniels 
Case  would  certainly  authorize  the  county  au- 
thorities to  haye  retained  control  oyer  thn 
bridge  inyolyed  In  the  present  case,  if  they 
had  seen  proper  to  do  so,  but  nothing  therein 
ruled  required  that  they  should. 

The  Judge  erred  in  making  the  mandamus 
absolute.  Judgment  reyersed.  All  the  Jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


SHIELDS  y.  MILU. 


(Ill  QSL.  836) 


(Supreme  Court  of  Georgia.    May  12,  1900.) 

CBRTIORARI    TO    JUSTICE— RBVIBW—APPBAL 
FOR   DELAT. 

No  question  of  law  Is  inyolved  in  the  pres- 
ent case.  The  determination  of  the  rights  of  the 
parties  was  dependent  entirely  upon  a  question 
of  fact,  which  was  settled  by  the  Jury  in  the 
justice's  court,  and  there  was  ample  eyldence 
to  sustain  the  verdict.  It  follows  that  the^e 
was  no  error  in  overruling  the  certiorari,  and  the 
writ  of  error  is  so  palpably  without  merit  that  it 
must  haye  been  sued  out  for  delay  only.  Ac- 
cordingly the  Judgment  of  the  court  below  is 
affirmed,  and  damages  are  awarded  against  the 
plaintiff  in  error.  See  Collins  y.  Trading  Co. 
(Ga.)  82  S.  B.  067. 

(Syllabus  by  the  Court.) 

Error  from  superior  oourt»  Butts  county; 
Ifi.  J.  Beagan,  Judge. 
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Action  betwe^  W.  J.  Shields  and  M;  M. 
Mills.  From  a  judgment  before  a  justice, 
Mills  brings  certiorari,  and  from  a  judgment 
OTerruling  the  same  he  brings  error.  Af- 
firmed. 

Ray  &  Ray  and  Obas.  L.  Redman,  for 
plaintiff  In  error.  M.  P.  Hare,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  affirmed,  with 
damages.  All  the  justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 


(UO  Ga.  748) 

AUSTIN  T.  STATE. 
(Supreme  Court  of  Georgia.    April  10,  1900.) 
MURDER— MANSLAUGHTER— NEGLIGENCE. 

1.  If  one  intentionally  and  recklessly  dis- 
charges a  gun  at  another,  or  In  like  manner 
fires  a  gun  under  such  circumstances  that  the 
act  would  naturally  tend  to  destroy  human  life, 
and  death  results  therefrom,  he  is  guilty  of 
murder. 

2.  When  death  results  to  one  from  the  dis- 
charge of  a  gun  in  the  hands  of  another,  who 
had  no  Intention  to  kill,  nor  any  intention  of 
discharging  the  gun,  the  discharge  being  caused 
by  the  reckless  manner  in  which  the  gun  was 
handled,  the  slayer  is  guilty  of  involuntary  man- 
slaughter only;  and  the  particular  grade  of  that 
crime  would  be  dependent  upon  whether  at  the 
time  and  place  of  the  killing  it  was  lawful  for 
the  slayer  to  be  in  possession  of  a  deadly  weap- 
on. 

3.  The  charges  complained  of  were  not  In  ac- 
cord with  the  rules  above  announced. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Littlejohn,  Judge. 

James  Austin  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Blalock  &  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Oen.,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

COBB,  J.  The  accused  was  convicted  of 
murder.  The  evidence  Introduced  In  behalf 
of  the  state  authorized  a  finding  that  the  ac- 
cused deliberately  killed  the  deceased  by 
shooting  her  with  a  gun.  The  evidence  for 
the  aefense,  taken  most  strongly  against  the 
accused,  would  not  have  authorized  a  finding 
that  he  was  guilty  of  a  higher  grade  of  hom- 
icide than  Involuntary  (manslaughter  In  the 
commission  of  "a  lawful  act  without  due  cau- 
tion and  circumspection,'*  and  rather  tended 
to  show  that  the  killing  was  accidental.  The 
theory  of  the  defense  was  that  the  killing 
was  accidentaL  From  the  statement  of  the 
accused  ana  testimony  introduced  In  his  be- 
half It  appeared  that  the  accused  and  deceas- 
ed, with  others,  were  playing  together  In  a 
houses  and  that  a  gun  was  being  handled  by 
different  members  of  the  party;  that  the  de- 
ceased went  out  of  the  house,  and  the  ac- 
cused followed  her  with  the  gun  In  his  hand; 
than  when  in  the  yard  they  began  again  to 
play,  and  the  deceased  attempted  to  take  the 
gun  from  the  hands  of  the  accused,  the  lat- 
ter having  his  hand  upon  the  stock  of  the 


gun,  and  the  deceased  having  her  hand  upon 
the  barrel;  that  while  thus  engaged  in  a 
playful  struggle,  the  gun  was  acdd^tally 
discharged,  killing  the  deceased.  The  judge 
charged  the  jury  as  follows:  **It  a  person 
handles  a  gun  or  pistol  in  a  careless  and  reck- 
less manner,  and  thereby  shoots  and  kills 
another,  the  law  declares  such  killing  to  be 
murder,  and  will  Imply  malice  from  the  wan- 
ton and  reckless  disregard  of  human  life;  and 
such  killing  would  be  murder  although  there 
may  not  exist  any  111  will  or  express  malice 
on  the  part  of  the  slayer  towards  the  per- 
son killed."  Also  that:  "If  you  should  be- 
lieve from  the  evidence  In  this  case  beyond  a 
reasonable  doubt  that  the  defendant  was  care- 
lessly and  recklessly  handling  a  gun,  that  it 
was  in  a  wanton  and  reckless  disregard  of 
human  life,  and  thereby  shot  and  killed  the 
deceased,  the  law  would  imply  the  inten- 
tion to  kill,  and  the  homicide  would  be  mur- 
der. But  If  you  should  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  negligently  handled  the  gun  in 
such  a  negligent  manner  that  you  believe  It 
was  criminal  or  culpable  negligence,  and  that 
by  reason  thereof  he  shot  and  killed  the  de- 
ceased, but  that  he  did  not  intend  to  kill  her, 
he  would  not  be  guilty  of  the  offense  of  mur- 
der, but  would  be  guilty,  under  such  circum- 
stances, of  involuntary  manslaughter  in  the 
commission  of  a  lawful  act  without  due  cau- 
tion and  circumspection."  These  charges 
were  erroneous,  and  were  harmful  in  the 
present  case.  The  mere  fact  that  a  person 
handles  a  gun  in  a  careless  and  reckless  man- 
ner, and  death  results  to  another  therefrom, 
does  not  necessarily  make  the  person  handling 
the  gun  guilty  of  murder.  In  order  to  make 
such  person  guilty  of  murder,  it  must  appear 
that  there  was  an  intention  on  the  part  of  the 
slayer  to  discharge  the  gun,  and  that  the 
circumstances  were  such  that  an  act  of  that 
character  naturally  tended  to  destroy  human 
life.  If  a  person  recklessly  discharges  a  gun 
at  another,  and  death  results  therefrom,  or 
recklessly  discharges  a  gun  into  a  crowd,  al- 
though at  no  particular  person,  and  death  re- 
sults to  some  one.  It  Is^  of  course,  settled  law 
that  such  killing  is  murder.  Studstill  v. 
State,  7  Ga.  2;  Collier  v.  State,  38  Ga.  31; 
Cook  V.  State,  93  Ga.  200,  18  S.  E.  823. 
Where  death  results  to  one  from  the  dis- 
charge of  a  gun  in  the  hands  of  another,  and 
there  was  no  Intention  to  kill,  nor  an  inten- 
tion to  discharge  the  gun,  the  person  In 
whose  hands  the  gun  was  held  would  not  be 
guilty  of  murder,  although  the  gun  may  have 
been  handled  in  a  careless  and  negligent,  even 
reckless,  manner.  In  such  a  case  the  slayer 
would  be  guilty  of  Involuntary  manslaughter 
only,  and  the  particular  grade  of  that  crime 
would  depend  upon  whether  It  was  lawful  or 
unlawful  for  the  shiyer  to  be  in  possession 
of  a  deadly  weapon  at  the  time  and  place  of 
the  killing.  See,  In  this  connection.  Pool  v. 
State,  87  Ga.  626,  13  S.  E.  566;  Burton  v. 
State,  92  Ga.  449,  17  S.  B.  99;  1  McClaln,  Cr. 
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Law,  I  326.  Ai^lying  these  prindples  to  the 
charges  above  quoted,  the  first  aod  the  first 
paragraph  of  the  second  do  not  contain  cor- 
rect abstract  propositions  of  law;  nor  do  we 
think  that,  even  if  the  propositions  therein 
contained  are  sound,  they  were  applicable  to 
the  facts  of  the  present  case.  If  the  er^idence 
for  the  accused  was  worthy  of  credit,  he  was 
either  not  guilty  of  any  offense,  or  at  most 
guilty  of  the  lowest  grade  of  manslaughter. 
If  the  testimony  In  behalf  of  the  state  was 
true,  the  accused  was  guilty  of  willful  and 
deliberate  murder.  Judgment  reversed.  All 
the  Justices  concurring. 


mo  Ga.  522) 

BRAND  V.  POWER. 

(Supreme  Court  of  Georgia.    April  9,  1900.) 

DEED— CANCELLJITION— PLBADINO— 
AMENDING. 

1.  An  absolute  deed  of  conveyance  will  not, 
at  the  instance  of  the  grantor,  be  canceled  mere- 
ly because  of  a  breach  by  the  gjantee  of  a 
promise  made  by  him,  in  consideration  of  which 
the  deed  was  executed. 

2.  An  equitable  petition  for  the  cancellation  of 
a  deed,  based  solely  upon  a  ground  of  the  nature 
above  indicated,  is  not  amendable,  so  as  to  make 
a  case  for  cancellation  either  on  the  ground  that 
the  grantor  was  mentally  incapable  of  contract- 
ing, or  was  induced  by  fraid  to  execute  the  con- 
veyance. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Cobb  county; 
George  F.  Gober.  Judge. 

Bill  by  Eliza  Brand  against  J.  T.  M.  Brand. 
On  the  death  of  plaintiff,  W.  R.  Power,  ad- 
ministrator, was  substituted.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Geo.  D.  Anderson  and  R.  N.  Holland,  for 
plaintiff  In  error.  W.  R.  Power,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  Mrs.  Eliza  Brand 
brought  an  equitabld  petition  against  her 
son,  J.  T.  M.  Brand,  for  the  cancellation  of 
a  deed  whereby  she  conveyed  to  him  two  lots 
of  land.  Pending  the  action  she  died.  W. 
R.  Power,  her  administrator,  was  made  a 
party  plaintiff,  and  the  case  proceeded  in  his 
name.  The  petition  alleged  that  "at  the 
time  of  making  said  deed  it  was  understood 
and  agreed  between  the  parties  thereto  that 
the  said  J.  T.  M.  Brand  would  take  care  of, 
provide  for,  and  support  petitioner  on  ac^ 
count  of  making  said  deed,*'  but  that  he  had 
entirely  failed  and  refused  to  comply  with 
this  undertaking.  The  defendant  demurred 
to  the  petition  generally,  and  also  specifical- 
ly on  the  ground  that  a  common-law  suit 
for  a  breach  of  contract  was  the  plaintiff's 
proper  remedy.  The  demurrer  was  overrul- 
ed, and  the  defendant  excepted.  Over  his 
objection,  the  court  allowed  an  amendment 
to  the  petition,  which.  In  substance,  alleged 
that  at  the  time  of  executing  the  deed  Mrs. 
Brand  was  mentally  incapable  of  contract- 
ing, and  that  she  had  been  Induced  to  sign 


the  deed  by  various  acts  and  saylngt  on  the 
part  of  the  defendant,  which  constituted  a 
fraud  upon  her.  The  objections  to  this 
amendment  were  that  there  was  nothing  in 
the  original  petition  to  amend  by,  and  that 
the  amendment  set  forth  a  new  and  distinct 
cause  of  action.  The  case  proceeded  to  trial, 
and  resalted  in  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  duly  filed  by 
the  defendant,  and  the  same  was  overruled. 
His  bill  of  exceptions  assigns  error  upon  all 
of  the  above-mentioned  rulings.  We  shall 
not,  however,  undertake  to  deal  with  the  ques- 
tions made  in  the  motion  for  a  new  trial; 
for,  in  our  judgment,  the  judge  erred  in 
not  sustaining  the  demurrer  to  the  petition, 
and  also  in  allowing  the  amendment  there- 
to, and  a  correction  of  the  errors  thus  com- 
mitted will,  of  course,  put  an  end  to  the 
case. 

1.  Even  if  we  treat  the  petition  as  suffi- 
ciently alleging  that  the  undertaking  of  the 
defendant  to  provide  a  support  for  his  moth- 
er was  the  sole  consideration  of  the  deed, 
which  is  by  no  means  made  clear,  his  fail- 
ure to  do  as  he  promised  amounts  to  nothing 
more  than  a  mere  breach  of  contract,  for 
which  the  plaintiff  had  an  adequate  remedy 
by  a  proper  action  for  damages.  The  deed 
passed  the  title  to  him  without  condition  or 
qualification,  as  it  contained  no  language 
making  his  title  In  any  way  dependent  upon 
compliance  with  his  contract  to  support  his 
mother.  This  being  so,  she  had  no  more 
right  to  cancel  the  deed  for  a  breach  of  this 
contract  than  she  would  have  had  if  she 
had  sold  her  son  the  land  for  a  specified 
amount  of  purchase  money,  and  he  had  fail- 
ed or  refused  to  make  payment  thereof. 
Clearly,  then,  the  plaintiff  had  no  standing 
in  court  on  the  original  petition. 

2.  We  are  equally  confident  that  the 
amendment  was  improperly  allowed.  Both 
the  objections  urged  against  it  were  well 
taken.  As  has  been  shown,  the  petition, 
as  originally  framed,  set  forth  no  cause  ot 
action,  and  there  was  nothing  in  it  to  amend 
by.  Moreover,  even  were  this  otherwise,  the 
amendment  ought  to  have  been  disallowed, 
for  it  made  a  case  entirely  foreign  to  that 
declared  upon  in  the  first  instance.  The 
initial  effort  of  the  plaintiff  was  to  cancel 
the  deed  solely  on  the  ground  that  the  de- 
fendant had  made  a  breach  of  his  contract. 
The  amendment,  though  it  seeks  to  accom- 
plish the  same  end,  introduces  grounds  of 
an  altogether  different  nature,  viz.  mental 
Incapacity  to  contract,  and  fraud  in  Inducing 
the  grantor  to  execute  the  conveyance.  In 
other  words,  the  petition,  as  originally  filed, 
distinctly  recognized  the  deed  as  having 
been,  in  its  inception,  a  valid  instrument, 
while,  according  to  the  amendment,  the  con- 
veyance sought  to  be  canceled  was,  for  the 
reasons  just  stated,  Toid  ab  initio.  We  are 
unable  to  perceive  any  connection  between 
causes  of  action  so  widely  dissimilar.  Judg- 
ment reversed.    All  the  justices  concurring. 
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(110  Qfl.  660) 

CARLISLE  et  al.  t.  WII^ON  et  al. 

(Supreme  Ooort  of  Georgia.  May  10,  1900.) 
HIGHWAY  BY  PRESCRIPTION— OBSTRUCTION. 
A  passageway  connecting  a  city  lot  with  a 
public  street,  although  .originally  laid  oat  as  a 
private  way,  became  a  public  street  by  the  con- 
tinuous use  thereof  by  the  public  as  such  for  30 
years,  and  by  having  been  kept  in  repair  and 
free  from  obstructions  by  the  municipal  author- 
ities. Consequently,  the  governing  body  of  such 
municipality  nad  jurisdiction  to  entertain  a  pe- 
tition filed  by  an  abutting  property  owner  to 
nave  removed  from  across  such  street  a  fence 
which  obstructed  the  passage. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Troup  county; 
&  W.  Harris,  Judge. 

Action  by  H.  Wilson  and  others  against  N. 
Carlisle  and  others.  Judgment  for  plaintiffs 
was  affirmed  on  certiorari  to  superior  court, 
and  defendants  bring  error.    Affirmed. 

E.  T.  Moon  and  J.  H.  Cotter,  for  plaintiffs 
in  error.  Frank  Harwell,  for  defendants  in 
error. 

COBB,  J.  Complaint  was  made  to  the  city 
authorities  of  La  Grange  that  certain  persons 
bad  caused  an  obstruction  to  be  placed  in  one 
of  its  public  streets,  and  after  a  hearing  the 
mayor  and  council  decided  that  the  way  ob- 
structed was  a  public  street  of  the  city,  de- 
clared the  obstruction  a  nuisance,  and  ordered 
the  same  abated.  The  case^was  carried  by 
certiorari  to  the  superior  court,  where  the 
Judgment  of  the  mayor  and  council  was  af- 
firmed. To  this  Judgment  the  respondents 
in  the  proceeding  before  the  mayor  and  coun- 
cil excepted.  The  evidence,  though  conflict- 
ing, authorized  a  finding  that  the  way  in 
question,  although  in  all  probability  original- 
ly laid  out  as  a  private  way,  had  become,  by 
continuous  user  for  a  number  of  years,  ded- 
icated to  the  public,  and  that  the  city  au- 
tiioritles  had  from  time  to  time,  by  having 
tepairs  made  and  removing  obstructions,  rec- 
ognized the  same  as  one  of  the  streets  of  the 
city.  Such  being  the  case,  the  mayor  and 
council  had  undoubted  jurisdiction  to  enter- 
tain an  application  to  abate  a  nuisance  caused 
by  the  obstruction  of  the  street  The  Judge 
did  not  err  In  overruling  the  certiorari.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
ness. 

(110  On.  G36) 

SAVAGE  T.  OLIVER. 
(Supreme  Court  of  Georgia.    May  11,  1900.) 

JUSTICE  OF  THE  PEACE— DISQUALIFICATION— 
ISSUE  OF  EXECUTION. 
A  Justice  of  the  peace  is  by  law  prohibited 
from  sittiDg  in  any  cause  when  he  is  related  to 
either  party  within  the  fourth  degree  of  consan- 
(Hiinity  or  afilnity,  and,  while  snch  relationship 
may  not  render  void  the  issuance  of  an  execu- 
tion to  foreclose  a  landlord's  lien  in  favor  of  the 
party  to  whom  the  justice  is  related,  yet,  where 
such  disqualification  exists,  any  other  justice  of 
the  peace  of  the  county  may  also  issue  the  ex- 
ecutiQDv  and  preside  on  the  trial  of  an  issue  form- 


ed  by  a  counter  affidavit  Interposed  on  the  levy 
of  such  execution. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hall  county;  J. 
B.  Estes,  Judge. 

Action  by  A.  D.  Oliver  against  O.  W.  Sav- 
age. Judgment  for  plaintiff  before  a  Justice, 
and  defendant  brought  certiorari.  Judgment 
modified  and  affirmed,  and  defendant  brings 
error.    Affirmed. 

Isaac  U  Oakes  and  J.  W.  H.  Underwood, 
for  plaintifiT  in  error.  G.  A.  Faulkner  and  Q. 
H.  Prior,  for  defendant  in  error. 

LITTLE,  J.  Oliver  sought  to  foreclose  a 
landlord's  lien  for  supplies  furnished  to  make 
a  crop  on  the  property  of  Savage.  Both  Oli- 
ver and  Savage  resided  In  the  810th  district, 
G.  M.,of  Hall  county,  and  the  property  against 
which  the  lien  was  sought  to  De  enforced 
was  situated  in  said  district.  The  Justice  of 
the  peace  of  the  810th  district  was  a  brother- 
in-law  of  Oliver,  and  the  notary  public  of  that 
district  was  his  brother.  Under  these  circum- 
stances Oliver  made  an  affidavit  to  foreclose 
his  lien  before  Herrin,  notary  public  and  Jus- 
tice of  the  peace  of  the  410th  district,  G.  M., 
of  said  county.  Herrin  assumed  Jurisdiction, 
and,  on  the  affidavit  being  filed,  issued  an  exe- 
cution against  Savage,  which  was  levied  up- 
on certain  property,  being  cotton,  com,  and 
fodder  raised  on  the  land  of  Oliver  by  Sav- 
age. The  defendant  In  execution  filed  a 
counter  affidavit,  in  which  he  denied  the  ex- 
istence of  a  lien,  and  set  up  the  want  of  Ju- 
risdiction in  Herrin,  the  notary  public  and 
Justice  of  the  peace  of  the  410th  district,  to 
foreclose  said  lien.  Herrin,  having  returned 
the  papers  to  the  810th  district,  presided  at 
the  trial  of  the  Issue  formed  by  the  counter 
affidavit  The  result  of  the  trial  was  a  Judg- 
ment in  favor  of  the  plaintifiT.  The  defend- 
ant entered  an  appeal  to  a  Jury,  which  also 
returned  a  verdict  for  the  plaintlfiT.  The  de- 
fendant then  filed  his  petition  for  certiorari, 
which  was  sanctioned.  It  appears  that  on 
the  trial  before  the  Justice  of  the  peace,  as 
well  as  on  the  trial  before  the  Jury,  the  de- 
fendant moved  to  quash  the  execution  issued 
by  Herrin,  because  of  the  want  of  Jurisdic- 
tion in  that  officer  to  tssue  the  same.  Much 
evidence  was  had  as  to  the  merits  of  the 
case  and  the  amount  of  the  indebtedness  of 
the  defendant  to  the  plaintifiT.  On  hearing 
the  certiorari,  the  Judge  of  the  superior  court 
ordered  that  the  Judgment  of  the  court  below 
be  reversed  and  set  aside,  and  the  case  re- 
manded, unless  the  defendant  should  write 
off  from  said  Judgment  within  a  given  time 
the  value  of  six  sacks  of  guano,  but,  if  sach 
amount  should  be  written  ofiT  from  the  judg- 
ment, then  the  Judgment  rendered  in  the  Jus- 
tice's court  should  be  affirmed.  Under  this 
ruling  the  defendant,  within  the  time  named, 
wrote  off  from  the  amount  of  the  Judgment 
the  value  of  the  six  sacks  of  guano,  the  ef- 
fect of  which  was  that  the  verdict  rendered 
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by  tbe  jury  was  sustained.  To  this  ruling 
the  defendant  excepted.  The  order  which  re- 
quired the  defendant  In  certiorari  to  write  off 
from  the  amount  of  the  verdict  the  value  of 
six  saclcs  of  guano  was  based  on  certain  evi- 
dence which  appeared  in  the  record  that  the 
guano  was  not  furnished  to  be  applied  to  the 
crops  for  the  year  in  which  they  were  raised, 
in  so  ruling  we  find  there  was  no  error.  The 
evidence  for  the  plaintiff  authorized  the  ver- 
dict which  was  rendered,  and  we  do  not 
think  the  writ  of  certiorari  should  have  been 
sustained  because  of  the  refusal  of  the  Jus- 
tice to  continue  the  case  on  the  application 
of  the  defendant.  There  then  remains  for 
our  consideration  but  one  question,  and  that 
is  whether  or  not  Herrin,  the  Justice  of  the 
peace  of  the  410th  district,  had  jurisdiction 
to  issue  execution  on  the  foreclosure  of  the 
landlord's  lien  when  both  the  plaintiff  and 
defendant  resided  in  the  810th  district,  and 
the  property  sought  to  be  made  subject  was 
located  in  said  district  Under  the  provi- 
sions of  our  Otvll  Code  (section  4045)  no  jus- 
tice of  the  peace  can  sit  in  any  cause  when 
he  is  related  to  either  party  within  the  fourth 
degree  of  consanguinity  or  affinity.  Both 
the  jufitice  of  the  peace  and  the  notary  pub- 
lic being  related  in  this  degree  to  the  plain- 
tiff, they  were  disqualified  from  sitting  in  the 
cause,  and,  as  the  law  provides  for  only  one 
justice  of  the  peace  and  one  notary  public, 
who  18  ez  officio  justice  of  the  peace,  for  each 
militia  district,  there  was,  consequently,  no 
officer  of  this  class  in  the  district  of  the  resi- 
dence of  the  plaintiff  and  defendant  who  had 
jurisdiction  to  preside  in  the  case.  For  the 
purpose  of  meeting  a  contingency  of  this 
<^haracter,  the  CJivil  Code  (section  4072)  pro- 
vides that,  when  any  justice  of  the  peace  Is 
disqualified  from  presiding,  and  there  is  no 
other  justice  of  the  peace  in  his  district  who 
is  qualified,  any  justice  of  the  peace  of  the 
county  is  qualified  to  issue  all  process  and 
preside  in  his  district  It  would  seem,  un- 
der this  provision,  that  Herrin,  the  justice  of 
the  peace  of  the  410th  district  was  given  ju- 
risdiction to  entertain  the  affidavit  made  by 
Oliver,  as  well  as  to  preside  on  the  trial  of 
the  issue  formed  by  the  counter  affidavit 
It  is  said,  however,  that  administering  the 
oath  to  foreclose  a  Hen  and  issuing  the  execu- 
tion thereon  is  a  ministerial  act  which  an 
officer  is  authorized  to  do  notwithstanding  he 
may  be  related  to  the  plaintiff.  We  do  not 
controvert  this  position.  In  the  case  of 
Thornton  ▼.  Wilson,  55  Ga.  607,  this  court 
held  that  a  distress  warrant  issued  by  a  mag- 
istrate who  was  the  son  of  the  plaintiff  was 
not  void.  In  delivering  the  opinion  in  that 
<:ase,  Warner,  a  J.,  said  that  the  issuing  of 
a  distress  warrant  was  a  ministerial  act  on 
the  part  of  the  justice,  and  the  warrant  so 
issued  was  not  void,  which  ruling  has  been 
approvingly  dted  in  a  number  of  subsequent 
«ases.  See  King  v.  Thompson,  59  Ga.  384; 
Xewson  r.  Carlton,  Id.  519;  Walden  v.  Lee 
Co..  eo  Ga.  298;  Baker  y.  Gladden,  72  Ga. 


471;  Bean  r.  Slnguefield  Go.,  73  Ga.  50; 
Drawdy  v.  Llttlefleld,  75  Ga.  217.  We  can- 
not therefore,  rule  that  if  either  the  justice 
of  the  peace  or  the  notary  public  and  ex  of- 
ficio justice  of  the  peace  of  the  810th  district 
had  administered  the  affidavit  tendered  by 
Oliver  to  foreclose  his  lien,  and  issued  a^  exe- 
cution on  the  same,  the  execution  so  issued 
would  have  been  void.  If  we  assume  that  it 
would  have  been  valid  and  regular,  it  is  nev- 
ertheless true  that  under  the  provisions  of 
section  4072,  referred  to  above,  any  otber  jus- 
tice of  the  peace  in  Hall  county  was  invested 
with  jurisdiction  to  administer  the  affidavit 
and  issue  the  warrant;  so  that  even  if  the 
execution  would  not  have  been  void  if  issued 
by  either  of  the  officers  related  to  Oliver,  yet 
when  issued  by  another  justice  of  the  peace 
in  the  county  because  of  the  disqualification 
of  such  officers,  it  must  be  held  to  be  regular 
and  valid.  The  words  of  the  statute  are  that 
such  justice  is  qualified  to  issue  all  process, 
as  well  as  to  preside.  The  word  ''process,** 
as  a  legal  term,  has  a  very  comprehensive 
signification.  One  of  its  definitions  is  that  it 
is  a  writ  warrant  subpoena,  or  other  formal 
writing  issued  by  authority  of  law;  and  it 
cannot  be  questioned  but  that  the  execution 
Issued  on  the  foreclosure  of  a  landlord's  lien 
is  embraced  in  the  general  definition  of  pro- 
cess. So  that  our  conclusion  is  that,  while 
the  execution,  if  it  had  been  issued  by  a  dis- 
qualified officer  in  the  district  in  which  the 
defendant  resided,  would  not  have  been  void, 
the  fact  of  disqualification  of  the  two  justices 
of  the  district  gave  to  any  justice  of  the 
peace  of  the  county  jurisdiction  to  issue  it; 
and  the  fact  that  it  was  issued  in  this  case 
by  the  justice  of  the  peace  of  an  adjoining 
militia  district  in  the  county  of  the  residence 
of  both  the  plaintiff  and  defendant  affords 
no  reason  why  the  levy  entered  upon  it 
should  have  been  dismissed,  and  the  execu- 
tion quashed.  In  refusing  to  grant  the  mo- 
tion of  defendant  there  was  no  error.  Judg- 
ment affirmed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
ness* 


(IID  QA.  760) 


HENRY  V.  STATE. 


(Supreme  Court  of  Georgia.    May  11,  1900.) 
PLBDOB-RIOHTS    OF   PLBD0EK-LARCEN7. 

1.  Where,  by  special  contract  a  chattel  it 
pledged  by  one  as  security  for  his  debt  the 
pledgee  has  a  special  property  in  the  thing 
pledged;  and  when  the  pledgor  takes  the  prop- 
erty from  the  pledgee's  control  and  possession 
with  a  fraudulent  intent  of  depriving  tne  pledgee 
of  the  security,  he  may  be  convicted  of  larceny 
nnder  a  charge  of  steaung  property  belonghig  to 
the  pledgee. 

2.  There  was  sufficient  evidence  in  the  present 
case  to  Aovr  such  a  delivery  of  the  property  as 
to  constitute  a  valid  pledge  in  law,  and  to  au- 
thorize a  conviction  of  tbe  accused  for  stealing 
the  same. 

(Syllabus  by  the  Court) 
Error  from  city  court  of  Albany;  B.  Hobba. 
Judce 
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Sherman  Henry  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

D.  F.  Crosland,  for  plaintiff  in  error.    John 
.  D.  Pope,  Sol.  Gen.,  for  the  State. 

LEWIS,  J.  Sherman  Henry  was  placed 
upon  trial  in  the  city  court  of  Albany,  Ga., 
upon  an  accusation  charging  him  with  enter- 
ing the  dwelling  house  of  one  Temple  Mack 
with  intent  to  steal,  and  with  wrongfully, 
fraudulently,  and  privately  taking  and  car- 
rying away  therefrom,  with  intent  to  steal 
the  same,  one  suit  of  clothes,  and  one  bicycle 
of  the  value  of  $15,  the  personal  property  of 
said  Maclc  To  this  accusation  he  pleaded 
not  guilty.  Briefly  stated,  the  following  is 
the  substance  of  the  testimony  introduced 
on  the  trial:  Tempie  Mack,  the  prosecutrix, 
testified  that  the  accused  came  to  her  to  en- 
gage board.  She  replied  to  him  that  he 
would  have  to  pay  her  in  advance,  as  she  had 
lost  so  much  by  boarders.  Accused  replied 
that  he  had  a  trunk  full  of  clothes  and  a 
bicycle,  and  that  he  would  deliver  them  to 
her  as  security  for  the  board.  This  conversa^ 
tion  took  place  during  the  day,  and  that 
night  the  accused  came  back  to  the  home  of 
prosecutrix,  bringing  with  him  his  trunk  and 
bicycle,  and  said,  "Here  is  a  suit  of  clothes 
that  cost  me  $8.00,  and  a  bicycle,  that  I  turn 
over  to  you  as  security  for  my  board."  She 
accordingly  received  these  chattels,  and  had 
them  placed  in  a  room  in  her  house  occupied 
by  her  son.  The  accused  also  was  assigned 
to  this  room,  where  he  lodged  as  a  boarder. 
He  kept  the  key  to  his  trunk,  wore  the 
clotlies,  and  rode  the  bicycle  occasionally. 
In  the  trunk  was  a  new  suit  of  clothes.  He 
agreed  to  pay  two  dollars  per  week  for  board, 
and  he  remained  in  the  house  as  a  boarder  a 
little  over  three  weeks,  for  which  he  was  due 
seven  dollars.  A  demand  was  made  on  him 
for  the  money.  He  left  the  house,  leaving 
the  bicycle  and  trunk  therein.  Two  or  three 
days  afterwards  the  landlady  missed  the  bicy- 
cle. She  then  examined  his  trunk,  and  found 
the  new  suit  of  clothes  had  also  been  taken 
away.  It  further  appeared  from  the  testi- 
mony that  the  accused  had  sold  the  bicycle, 
and  was  wearing  the  new  suit  of  clothes  in 
another  place,  where  he  was  engaged  in  work. 
The  accused  introduced  no  evidence,  but 
made  a  statement  in  which  he  admitted  that 
he  told  the  landlady  his  trunk  and  clothes 
would  be  responsible  for  his  board,  but  de- 
nied delivering  them  to  her,  stating  he  kept 
the  key  to  his  trunlc,  wore  his  clothes,  and 
rode  his  bicycle  whenever  he  wished;  said 
he  did  not  intend  to  steal  anything,  but  he 
put  on  the  new  suit  of  clothes  to  attend  to  a 
lob  in  Arlington,  where  he  was  worldng 
when  arrested,  and  simply  desired  to  make 
some  money  so  that  he  could  pay  his  boanL 
The  Judge  of  the  city  court,  before  whom  the 
case  was  tried  without  a  Jury,  after  hearing 
the  evidence,  found  the  accused  guilty,  where- 
upon he  made  a  motion  for  a  new  trial  on  the 
general  ground  that  the  verdict  was  contrary 


to  law  and  evidence.  To  the  Judgment  of  the 
court  overruling  this  motion  the  accused  ex- 
cepts. 

There  can  be  no  question  about  the  sound- 
ness of  the  proposition  that  property  stolen 
from  a  bailee  may  be  charged  in  an  indict- 
ment to  be  his  property,  and  authorities  have 
even  gone  to  the  extent  of  holding  that  prop- 
erty stolen  from  one  who  had  himself  stolen 
it  could  be  alleged  as  his.  It  Is  equally  true 
that  property  in  the  hands  of  a  bailee  may 
be  stolen  by  the  general  owner.  Clark,  Cr, 
Law,  pp.  246,  247;  18  Am.  &  Eng.  Enc  Law, 
pp.  598^  599.  In  the  case  of  Wimbish  v. 
State,  8G  Ga.  294,  15  S.  E.  325,  it  was  decided 
by  this  court  that  *the  ownership  of  personal 
property,  in  an  indictment  for  larceny,  may 
be  laid  in  a  bailee  having  possession  of  the 
property  when  it  was  stolen,  though  the  bail- 
ment was  gratuitous."  In  Davis  v.  State,  76 
Ga.  721,  it  appears  that  the  accused  was  in- 
dicted for  obstructing  an  officer  in  the  ex- 
ecution of  legal  process.  It  seems  that  after 
a  levy  of  a  fl.  fa.  by  the  sheriff,  the  defend- 
ant In  fl.  fa.  privately  took  and  carried  the 
property  levied  upon  to  an  adjoining  county. 
It  was  held  by  a  majority  of  this  court  that 
this  did  not  constitute  the  ofiTense  with  which 
he  was  charged,  and  on  page  722  Justice 
Blanford  says:  '*In  this  case  that  which  the 
plaintiffs  in  error  did  was  not  to  oppose  the 
officer,  but  it  was  to  defeat  tae  execution  of 
the  process  by  committing  the  crime  of  simple 
larceny.  •  •  •  The  plaintiffs  In  error 
should  have  been  indicted  for  simple  larceny, 
and  not  for  the  offense  for  which  they  were 
indicted.*'  From  these  principles  it  neces- 
sarily follows  that  when  property  has  been 
delivered  by  the  owner  to  one  as  a  pledge 
to  secure  a  debt,  the  pledgee  has  sufficient 
interest  in  the  same  to  maintain  a  prosecutioa 
against  any  one,  even  the  general  owner,  by 
charging  that  the  property  belonged  to  him, 
the  pledgee.  We  do  not  understand,  however, 
th^t  this  principle  is  denied.  Ck)unsel  for 
plaintiff  in  error  seek  a  reversal  in  this  case 
upon  the  idea  that  the  testimony  does  not 
show  such  a  delivery  of  the  property  in  ques- 
tion as  would  constitute  a  valid  pledge  in 
law.  We  think  there  is  sufficient  testimony 
for  the  Judge  to  infer  an  actual  delivery  by 
the  accused  of  this  property  as  security  for 
the  payment  of  his  board.  The  fact  that  he 
was  permitted  to  use  It  does  not  deprive  the 
pledgee  in  this  case  of  the  right  to  Its  cus- 
tody and  control.  Nothing  can  be  gathered 
from  the  evidence  in  the  record  to  indicate 
that  she  ever  consented  to  such  a  use  or  dis- 
position of  the  same  as  to  absolutely  deprive 
her  of  such  possession.  A  portion  of  the 
property  pledged  wa?  actually  sold  to  anoth- 
er party  by  the  pledgor  without  her  knowl- 
edge and  consent,  and  the  circumstances  de- 
veloped by  the  evidence  touching  the  manner 
of  its  disposition  by  the  pledgor  were  amply 
sufficient  for  the  Judge  to  Infer  that  he  had 
a  fraudulent  purpose  of  depriving  his  cred- 
itor of  this  security.    This  Identical  question 
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was  made  and  iMU»ed  upon  by  tbe  supreme 
eourt  of  Iowa  In  the  case  of  Bruley  y.  Rose, 
11  N.  W.  629.  It  was  there  decided:  "A 
pledgee  has  a  special  property  in  tbe  thing 
pledged,  and  a  pledgor,  who  takes  the  prop- 
erty from  the  pledgee's  possession  with  the 
felonious  design  of  depriving  such  pledgee 
of  his  security,  may  be  guilty  of  larceny."  In 
that  case  it  appeared  that  Bruley  had  been 
charged  with  larceny  of  a  span  of  horses 
which  he  had  bought  from  Rose.  For  these 
horses  Bmley  was  indebted  to  Rose  in  the 
sum  of  $45.00,  and  to  secure  the  payment  of 
this  balance  it  was  claimed  that  Bruley 
delivered  the  horses  to  Rose  as  a  pledge, 
and  afterwards  gained  possession  of  them 
under  false  pretenses,  and  with  the  felonious 
design  of  depriving  him  of  his  security.  It 
appeared  that  Rose  did  give  him  permission 
to  take  the  horses  for  a  particular  purpose. 
It  was  accordingly  held  that,  if  he  took 
them  for  a  fraudulent  purpose,  he  was  guilty 
of  the  offense  of  larceny.  Applying  these 
principles  to  the  facts  in  this  case,  and  we 
think  the  court  did  right  in  overruling  the 
motion  for  a  new  trial.  Judgment  affirmed. 
All  the  Justices  concurring,  except  FISH,  J.* 
Absent  on  account  of  sickness. 


(110  Ga.  766) 

FUNKHOUSER  v.  MALE  et  al. 

(Supreme  Court  of  Georgia.    May  11,  1900.) 

TAX  FL  FA.— TRANSFER— LIEN— LEVY  OF  EXE- 
CUTION. 

1.  A  tax  fi.  fa.  transferred  to  a  person  other 
than  the  defendant  loses  its  lien  as  to  third 
persons  unless  the  transfer  be  recorded  as  pre- 
scribed by  the  law  in  force  at  the  time. 

2.  When  such  fi.  fa.,  issued  and  transferred 

1>rior  to  the  adoption  of  the  Oode  of  1896,  was 
evied  at  the  instance  of  the  transferee,  and  a 
claim  was  filed  by  a  third  person,  the  levy 
-should  have  been  dismissed. 

3.  In  such  case  it  was  error  to  direct  a  verdict 
for  the  claimant. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Polk  county; 
G.  G.  Janes,  Judge. 

Samuel  Funkhouser  levied  an  execution 
under  a  tax  fl.  fa.,  and  W.  H.  Male  and  oth- 
ers interpose  a  claim.  Verdict  for  claimants, 
and  Funkhbuser  brings  error.    Reversed. 

Fielder  &  Mundy,  for  plaintiff  in  error. 
H.  H.  Dean,  W.  0.  Bunn,  Hoke  Smith,  and 
H.  G.  Peoples,  for  defendants  in  error. 

SIMMONS,  0.  J.  An  execution  for  state 
and  county  taxes  was  issued  against  W.  M. 
and  J.  H.  West,  in  January,  1802.  It  was 
transferred,  in  April,  1892,  to  Mrs.  Adams, 
and  the  transfer  recorded  the  next  day  on 
the  general  execution  docket  In  August, 
1888,  Mrs.  Adams  transferred  the  fl.  fa.  to 
Funkhouser,  and  this  transfer  was  recorded 
■on  the  same  day  on  the  general  execution 
docket  Funkhouser  had  the  execution  lev- 
ied upon  certain  lots  of  land  as  the  proper- 
ty of  the  defendants  in  fi.  fa.  A  claim  was 
"filed  by  Male  and  others,  and  at  the  trial 


of  the  claim  case  Funkhouser,  the  trans- 
feree, offered  the  execution  in  evidence.  It 
was  objected  to  by  the  claimants  upon  the 
ground  that  it  had  never  been  recorded  up- 
on the  proper  execution  docket,  and  had, 
therefore,  lost  its  lien  as  against  them.  This 
objection  was  sustained,  and  the  execution 
ruled  out  The  court  thereupon  directed  the 
jury  to  find  a  verdict  in  favor  of  the  claim- 
ants; that  is,  that  the  property  was  not 
subject.  Funkhouser  filed  his  bill  of  ex- 
ceptions, alleging  error  in  the  exclusion  of 
the  fl.  fa.  from  evidence  and  in  the  direction 
of  the  verdict 

1, 2.  It  was  admitted  here  that  the  trans- 
fers of  the  tax  execution  were  not  recorded 
on  the  docket  prescribed  by  the  law  in  force 
at  the  time  of  the  transfer,  but  it  was  in- 
sisted that  inasmuch  as  they  were  record- 
ed upon  the  general  execution  docket  there 
was  suflaclent  notice  to  the  claimants,  and 
the  lien  of  the  fl.  fa,  was  preserved.  The  law 
in  force  at  the  time  of  the  transfers  of  this 
fl.  fa.  was  that  they  should  be  recorded  on 
the  execution  docket  of  the  clerk  of  the  su- 
perior court  The  act  of  1889  (Acts  1889,  p. 
106),  now  section  2788  et  seq.  of  the  Civil 
Code,  directed  the  clerk  of  the  superior 
court  to  keep  another  docket  styled  the  "gen- 
eral execution  docket,*'  in  which  certain  liens 
were  to  be  recorded.  By  the  act  of  1894  (Pol. 
Code,  fi  888)  transfers  of  tax  fi.  fas.  were  re- 
quired to  be  recorded  on  this  general  execution 
docket  The  act  of  1879  (Acts  1879,  p.  181)  ap- 
plied only  to  executions  issued  prior  to  Febru- 
ary 20,  1875.  requiring  transfers  of  such  exe- 
cutions to  be  recorded,  within  six  months  aft- 
er the  passage  of  the  act,  on  the  execution 
docket  of  the  superior  court  and  providing 
that  "in  default  thereof  such  executions 
shall  lose  their  lien  upon  any  property  which 
had  been  transferred  bona  fide  and  for  a 
valuable  consideration  before  the  record,  and 
without  notice  of  the  existence  of  such  exe- 
cution or  executions."  This  latter  clause  of 
the  act  was  embodied  in  the  Code  of  1895 
along  with  the  Acts  of  1872,  1875,  and  1894, 
and  is  now  made  applicable  to  all  transfers 
made  since  the  adoption  of  the  Code  of 
1895.  As  the  original  act  applied  to  those 
executions  only  which  were  issued  prior  to 
February  20,  1875,  this  clause  did  not  apply 
to  executions  issued  subsequently  to  that 
date,  and  transferred  prior  to  the  adoption 
of  the  Code  of  1895.  Wilson  v.  Herrington, 
86  6a.  778,  13  S.  E.  129.  Thus  there  was  no 
law  of  force  in  the  years  1892  and  1898  which 
required  the  claimants  to  show  that  they  ac- 
quired the  property  bona  flde,  and  without 
notice  of  an  execution  issued  and  transfer- 
red in  those  years.  The  act  of  1875  (Acts 
1875,  p.  119),  which  was  the  law  In  force  at 
the  time  of  the  issuance  and  of  the  trans- 
fers of  the  execution  now  under  considers' 
tlon,  required  transfers  of  tax  executions  to 
be  recorded  on  the  execution  docket  uf  the 
superior  court  That  docket  will  be  found 
described  in  section  4360(4)  of  the  Civil  Code, 
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and  was  the  particular  docket  upon  which 
these  trapsters  should  have  been  recorded. 
The  record  of  the  transfers  upon  any  other 
docket  or  upon  any  other  book  in  the  clerk's 
office  would  be  no  notice  to  any  one,  and 
would  not  serve  to  preserve  the  lien  of  the 
execution  as  against  third  persons.  As  be- 
fore remarked,  it  was  not  until  the  act  of 
18M  that  transfers  of  this  character  were 
required  to  be  recorded  upon  the  general 
execution  docket  A  record  upon  any  other 
docket  or  book  than  that  prescribed  by  law 
is  no  record  at  all.  It  being  admitted  that 
these  transfers  were  not  recorded  upon  the 
docket  prescribed  by  law,  it  follows,  under 
numerous  decisions  of  this  court,  that  the 
transferee  lost  his  lien  as  against  these 
claimants.  In  the  case  of  Hoyt  v.  Byron,  06 
Ga.  351,  the  transferee  of  a  tax  execution 
had  it  levied  upon  certain  land  which  was 
claimed  by  Byron  and  others.  It  was  held 
that,  the  transfer  not  being  recorded,  the 
lien  of  the  fl.  fa.  was  lost  as  against  the 
claimants.  It  is  true  that  in  the  headnote  to 
that  case,  made  by  the  reporter,  it  is  declar- 
ed that  the  lien  was  lost  on  the  property  of 
the  defendant;  but  in  Fuller  v.  Dowdell,  86 
Ga.  460,  11  8.  E.  773,  where  it  was  ruled, 
following  Denning  v.  Danforth,  80  Ga.  56,  7 
S.  E.  540,  that  a  tax  execution,  a  transfer 
of  which  had  not  been  properly  recorded, 
was  still  good  as  against  the  defendant,  it 
was  said  that  this  ruling  was  not  in  con- 
flict with  Hoyt  V.  Byron,  as  the  latter  case 
ruled  only  that  the  lien  was  lost  as  against 
a  claimant  In  the  case  of  Denning  v.  Dan- 
forth it  was  squarely  decided  for  the  first 
time  by  this  court  that  the  transferee  did 
not  lose  his  lien  as  against  the  defendant  in 
fi.  fa.  by  reason  of  a  failure  to  record  the 
transfer.  This  case  has  been  followed  in 
Fuller  V.  Dowdell,  supra;  Clarke  v.  Doug- 
lass, 80  Ga.  125,  12  8.  E.  200;  and  Wilson  ▼. 
Harrington,  80  Ga.  778,  13  S.  E.  120.  In  the 
opinion  in  the  last-mentioned  case,  Bleckley, 
C.  J.,  cited  Hoyt  v.  Byron  as  sustaining  the 
ruling  made.  In  Murray  v.  Bridges,  69  Ga. 
044,  the  ruling  was  the  same  as  in  Hoyt  ▼. 
Byron.  For  these  reasons  we  hold  that,  the 
transfers  not  having  been  properly  recorded, 
the  execution  lost  Its  lien  as  against  the 
claimants,  and  there  was  no  error  in  exclud- 
ing it  from  evidence. 

3.  As  to  the  ruling  made  In  the  third  head- 
note  of  this  case,  see  Baker  v.  Shepherd,  37 
Ga.  12;  Hackenhull  v.  Westbrook,  53  Gd. 
285;  Solomon  v.  Newell,  07  Ga.  572.  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  FISH,  J.,  absent 

aiOGa.  616) 

UNITED   GLASS  CO.   v.    McCONXELL, 

Sheriff. 

(Supreme  Court  of  Georgia.     April   11,   1900.) 

APPEAL— JURISDICTION-FINAL  JUDGMENT. 

1.  Inasmuch  as  this  court  has  no  jurisdiction 

of  a  case  as  long  as  the  same  is  pending  in  the 

court  below,  unless  the  Jnd^nent  excepted  to, 


if  it  had  been  rendered  as  claimed  bv  the  plain- 
tiff in  error,  would  have  been  a  final  dispositloo 
of  the  case,  it  is  manifest  that  it  hat  no  Juris- 
diction of  a  writ  of  error  when  the  bill  of  ex- 
ceptions merely  complains  of  the  overruling  of 
a  demurrer  to  a  sheriff's  answer  to  a  money 
rule,  and  there  has  been  no  final  judgment  on  the 
rule. 

2.  When,  in  a  given  case,  it  should  have  been 
obvious  that  the  writ  of  error  was  premature, 
this  court  will  refuse  an  application  to  allow  the 
bill  of'  exceptions  to  be  withdrawn  and  filed  in 
the  court  below  as  exceptions  pendente  lite. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Application  by  the  United  Glass  Company 
for  a  rule  against  J.  P.  McConnell«  sherilT.  De- 
murrer to  the  answer  was  overruled*  and  the 
glass  company  brings  error.    Dismissed. 

Henry  Walker,  for  plaintiff  in  error.  W.  S. 
McHenry,  for  defendant  in  error. 

COBB,  J.  1.  When  this  case  was  called  hi 
this  court,  a  motion  was  made  to  dismiss  the 
writ  of  error  on  the  ground  that  it  was  prema- 
ture, as  it  appeared  from  the  record  that  the 
case  was  still  pending  in  the  court  below. 
An  examination  of  the  record  discloses  that  a 
rule  against  the  sheriff  was  issued,  to  which  he 
filed  an  answer.  To  this  answer  the  movant 
in  the  application  for  the  rule  demurred,  and 
the  demurrer  was  overruled,  and  this  is  the 
Judgment  excepted  to.  It  does  not  appear 
that  there  has  been  any  final  Judgment 
against  the  sheriff.  On  the  contrary,  it  would 
seem  that  there  has  not  been,  as  the  order 
overruling  the  demurrer  recites  that  a  trav- 
erse to  the  answer  had  been  filed,  and  there 
Is  nothing  disclosing  what  disposition  has 
been  made  of  this  traverse.  Counsel  for  plain- 
tiff in  error  was  duly  notified  of  the  motion 
to  dismiss,  and  did  not  suggest  a  diminution 
of  the  record,  but  resisted  the  motion  upon 
the  ground  that  the  case  was  properly  here, 
even  conceding  the  facts  to  be  as  contended 
by  the  defendant  in  error.  Under  this  state 
of  facts  it  is  clear  that  the  writ  of  error  was 
prematurely  sued  out  This  court  has  no 
jurisdiction  of  a  case  as  long  as  it  is  pending 
in  the  court  below,  unless  the  judgment  ex- 
cepted to,  if  it  had  been  rendered  as  daimed 
by  the  plaintiff  in  error,  would  have  resulted 
in  a  final  disposition  of  the  case.  Civ.  Code,  fi 
6526.  If  the  demurrer  to  the  sheriff's  ancrwer 
had  been  sustained,  this  would  not  have  been 
a  final  disposition  of  the  case.  In  order  to 
finally  dispose  of  the  same.  It  would  have 
been  necessary  that  a  judgment  on  the  rule 
should  have  been  entered  up.  Until  this  was 
done,  the  case  would  still  have  been  pending 
notwithstanding  t&e  answer  had  been  strick- 
en. That  the  striking  of  an  answer  or  a 
plea  or  similar  pleading  made  by  a  defendant 
in  a  case  or  a  respondent  in  a  rule  does  not 
finally  dispose  of  the  case  is  too  clear  to  admit 
of  doubt. 

2.  During  the  argument  of  the  case  a  re- 
quest was  made  that,  in  the  evoit  this  court 
should  come  to  the  conclusi<»  that  the  writ 
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of  error  was  premature,  leave  might  be  grant- 
ed to  the  plaintiff  in  error  to  withdraw  hla 
bill  of  exceptional  and  file  the  same  in  the 
court  below  as  exceptions  pendente  lite.  Such 
applications  are  addressed  to  the  discretion 
of  this  court.  Where  the  question  as  to 
whether  the  writ  of  error  is  premature  Is 
dose  and  doubtful,  this  has  been  allowed. 
In  other  cases,  where  some  satisfactory  rea- 
son was  given  for  pursuing  the  wrong  course, 
this  privilege  has  also  been  allowed.  But  In 
a  case  like  the  present  where  it  should  have 
been  manifest  to  the  plaintiff  in  error  that  the 
writ  of  error  was  premature,  and  where  no 
excuse  whatever  is  given  for  punsruing  such  a 
course,  this  court  wUl  not  allow  the  with- 
drawal of  the  bill  of  exceptions  in  order  that 
it  may  be  filed  in  the  court  below  as  excep- 
tions pendente  lite.  Writ  of  error  dismissed. 
All  the  Justices  concurring. 


(Ul  Ga.  826) 

WEATHERLY  v.  SOUTHERN  CO-OPERA- 
TIVE FOUNDRY  00. 
(Supreme  Court  of  Georgia.     April  11,  1900.) 
PLEADING-JURISDICnON-DISMISSAL. 
A  petition  against  a  single  defendant,  which 
does  not  allege  that  he  is  of  the  county  in  which 
the  suit  is  brought,  should,  unless  dmy  amend- 
ed, be  dismissed  upon  a  special  demurrer  set- 
ting up  that  the  petition  fails  to  show  that  the 
court  has  jurisdiotion  of  the  person  of  the  de- 
fendant.   Coney  v.  Home,  20  S.  E.  213,  93  Ga. 
723. 
(Syllabns  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  the  Southern  Co-operative  Foun- 
dry Company  against  B.  P.  Weatherly.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
KM".    Reversed. 

Nat  Harris,  for  plaintiff  in  error.  0. 
Rowell,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(UO  Ga.  577) 

O'NEILL  MFG.  CO.  v.  PRUITT. 

(Supreme  Court  of  Georgia.     April  10,   1900.) 

INJURY  TO  EMPLOYA-NEOLIOBNCB  OP  MAS- 
TBR-MISGONDUCT  OF  COUNSELr-DAMAOES. 
There  was  no  error  in  any  of  the  rulings  or 
charges  complained  of;  there  was  evidence  to 
authorize  the  verdict,  and,  the  trial  judge  being 
satisfied  therewith,  this  court  will  not  interfere 
with  his  discretion  in  refusing  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county; 
George  A.  H.  Harris,  Judge. 

Action  by  E.  J.  Pruitt,  by  his  next  friend, 
against  the  O'Neill  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Reece  &  Denny,  for  plaintiff  in  error. 
Wright  &  Ewing,  for  defendant  in  error. 

SIMMONS,  0.  J.  Pruitt,  a  child  IS  years 
of  age,  had  bis  hand  Injured  in  the  shop  of 


the  defendant  company.  He  sued  for  dam- 
ages. On  the  trial  he  exhibited  his  hand  to 
the  jury.  The  four  fingers  and  part  of  the 
thmnb  had  been  cut  off.  He  had  been  work- 
ing In  the  defendant's  shop  for  about  three 
years  when  the  injury  occurred.  He  testified 
that  It  was  necessary  for  him  to  have  a  cer- 
tain kind  of  board  in  order  to  do  the  work 
assigned  to  him.  He  mentioned  this  to  the 
foreman,  and  the  latter  instructed  him  to 
make  one.  The  only  machine  on  which  he 
could  make  it  was  a  very  dangerous  machine, 
called  a  "Jointer."  In  attempting  to  make 
the  board,  his  hand  slipped,  and  he  was  In- 
jured. He  had  never  received  any  warning 
from  the  foreman,  or  any  one  else,  as  to  the 
dangerous  character  of  this  machine.  Sev- 
eral other  witnesses  testified  that  shortly^  aft- 
er the  accident  the  foreman  told  them  that 
he  regretted  having  sent  the  boy  to  that  ma- 
chine. It  was  also  shown  that  the  boy's  ca- 
pacity to  labor  at  the  kind  of  employment  in 
which  he  had  been  engaged  was  entirely 
gone.  There  was  also  proof  of  what  he  had 
been  earning  before  his  injury.  The  foreman 
testified  that  he  did  not  send  the  boy  to  the 
machine  to  make  the  board,  and,  indeed,  de- 
nied telling  him  to  make  the  board  at  all. 
Other  witnesses  testified  that  the  boy  had 
been  warned  as  to  the  dangerous  character  of 
the  machinery  in  the  shop,  and  instructed  not 
to  go  near  the  machines;  and  that  the  boy, 
after  he  had  been  hurt,  said  it  was  all  his 
fault  The  Jury  returned  a  verdict  for  the 
plaintiff  for  $1,800,  The  defendant  company 
made  a  motion  for  a  new  trial,  which  was 
overruled.    The  defendant  excepted. 

In  the  examination  of  a  witness  the  coun- 
sel for  the  plaintiff  undertook  to  show  that, 
if  the  defendant  was  held  liable  for  the  in- 
Jury,  an  insurance  company  would  pay  the 
verdict  This  was  objected  to  by  defendant's 
counsel,  and  was  withdrawn  by  counsel  for 
the  plalntlft.  No  ruling  was  made  by  the 
Judge.  In  the  concluding  address  of  plain- 
tllTs  counsel  to  the  Jury  he  stated  that  an  in- 
surance company  would  have  to  pay  for  the 
Injury  If  the  Jury  found  in  favor  of  the  plain- 
tiff. This  was  objected  to  by  defendant's 
counsel,  and  the  court  promptly  called  to  or- 
der the  plaintiff's  counsel,  informing  him 
that  there  was  no  evidence  to  support  such 
statements,  and  that  it  was  improper  to  make 
such  an  argument  The  court  then  Instruct- 
ed the  Jury  to  disregard  what  plaintiff's  coun- 
sel had  said,  and  told  them  there  was  no  such 
evidence  before  them.  All  this  was  made 
one  of  the  grounds  of  the  motion  for  new 
trial.  We  see  no  error  on  the  part  of  the 
Judge  with  regard  to  this  matter.  As  to  the 
first  part  of  it,  relating  to  the  offering  of 
the  Illegal  evidence,  no  ruling  was  made  by 
the  Judge.  The  plaintiff's  counsel  withdrew 
the  objectionable  question,  and  there  was 
nothing  to  rule  upon.  While  the  remarks 
made  by  counsel  to  the  Jury  were  Improper 
for  the  reason  that  there  was  no  evidence  to 
base  them  on,  the  Judge  promptly  corrected 
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tbis  a«  far  as  be  could  by  censarlng  counsel, 
and  instructing  the  jury  to  disregard  the  re- 
marks. Counsel  for  the  defendant  seems  to 
have  been  satisfied  with  this  until  after  the 
verdict  He  made  no  motion  Cor  a  mistrial, 
but  took  his  chances  of  obtaining  a  verdict  in 
hts  favor.  After  the  trial  it  was  too  late  to 
complain  of  the  matter.  Had  he  made  a  mo- 
tion for  a  mistrial,  and  the  Judge  refused  to 
grant  it,  his  ruling  would  then  have  been  a 
matter  for  review  by  this  court  Speaking 
for  myself,  I  think  that  la  such  a  case  the 
motion  for  a  mistrifil  should  have  been  grant- 
-ed.  It  is  highly  Improper  for  counsel,  In  ad- 
dressing the  Jury,  to  comment  on  matters  not 
In  evidence.  These  particular  remarks  by 
plaintiff's  counsel  were  calculated  to  Impress 
the  minds  of  the  Jury  with  the  idea  that  the 
defendant  company  would  not  have  to  pay 
the  verdict  and  Judgment  if  against  it  for 
the  reason  thut  it  had  an  arrangement  with 
an  insurance  company  to  pay  all  such  ver- 
dicts for  injuries  to  its  employes.  While  the 
court  did  all  that  could  be  done  to  disabuse 
them  of  this  impression,  it  must  still  have 
lingered  in  their  minds.  The  most  effectual 
way  to  stop  such  conduct  on  the  part  of  coun- 
sel is  for  the  trial  Judge  to  grant  a  mistrial 
whenever  it  occurs,  and  a  motion  for  mistrial 
is  made.  No  such  motion  was  made  in  the 
present  case,  and  there  was  no  error  in  what 
was  done  by  the  trial  Judge. 

€k)mplaint  is  also  made  in  the  motion  for 
new  trial  of  the  instructions  of  the  court  to 
the  Jury  as  to  the  manner  of  using  the  mor- 
tality and  annuity  tables  which  had  been  in- 
troduced in  evidence.  It  is  contended  that 
while  the  charge,  abstractly  considered,  was 
correct  there  was  no  evidence  upon  which  to 
predicate  it;  that  there  was  no  evidence  that 
the  plaintiff's  earning  capacity  had  been  di- 
minished in  whole  or  in  part  There  was 
evidence  to  show  that  he  was  totally  incapaci- 
tated to  continue  his  work  on  the  machines 
in  the  defendant's  shop,  or  to  work  on  sim- 
ilar machines.  Further  than  this,  the  plain- 
tiff exhibited  his  hand  to  the  Jury,  showing 
the  loss  of  the  four  tmgers  and  a  portion  of 
the  thumb.  The  Jury  saw  his  injured  hand, 
and  could,  in  our  opinion,  have  inferred  a 
partial  loss  of  capacity  from  its  condition, 
and  determined  for  themselves  the  extent  to 
which  the  uoy's  capacity  to  labor,  then  or  in 
the  future,  was  diminished.  Had  a  witness 
been  examined  upon  this  subject  and  given 
his  opinion,  this  opinion  must  necessarily 
have  been  based  upon  the  loss  of  the  hand; 
and  we  see  no  reason  why  the  Jury  could  not 
form  an  opinion  upon  the  same  fact  The 
injury  was  not  latent  or  concealed,  but  was 
patent;  and,  as  shown  above,  the  hand  of  the 
plaintiff  was  in  evidence  before  the  Jury. 

Complaint  was  also  made  that  the  verdict 
was  contrary  to  the  evidence.  If  the  Jury 
believed  the  testimony  of  the  plaintiff's  moth- 
er and  her  sister,  which  showed  that  the  fore- 
man admitted  sending  the  boy  to  the  dan- 
gerous machine  by  which  he  was  injured, 


and  the  evidence  of  the  plaintiff  himselfr 
which  showed  that  the  foreman  told  him  to 
make  the  board  on  that  machine,  there  was, 
in  our  opinion,  sufficient  evidence  to  authorize 
the  verdict  It  is  true  all  this  was  denied  by 
the  defendant's  witnesses,  but  the  Jury  pass- 
ed upon  the  issues,  and  the  Judge,  after  hav- 
ing given  a  charge  very  favorable  to  the  de- 
fendant was  satisfied  with  the  verdict  We 
will,  therefore,  not  interfere  with  his  discre- 
tion in  refusing  a  new  trial  Judgment  af- 
firmed.   All  the  Justices  concurring. 


on  Oa.  826) 
McNAMARA  v.  COX  et  at 
(Supreme  Court  of  Georgia.     April  11,  1900.) 
APPEALr-RBVIBW— NEW  TRIAL. 
This  was  the  first  grant  of  a  new  trial, 
and  under  the  facts  appearing  in  the  record  the 
case  falls  within  the  provisions  of  section  5585 
of  the  avil  Code. 
(Syllabus  by  the  Court.) . 

Error  from  superior  court,  Cherokee  coun- 
ty; George  P.  Gober,  Judge. 

Action  by  George  G.  McNamara  against 
Fannie  S.  Cox  and  others.  Verdict  for  plain- 
tiff. From  an  order  granting  a  new  trial  he 
brings  error.    Affirmed. 

S.  Holdemess  and  P.  P.  Du  Pre,  for  plain- 
tiff in  error.  J.  J.  Northcutt  and  Q.  L  Teas- 
ley,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


HUGO  V.  STATE. 


(UO  Qs.  768> 


(Supreme  Court  of  Georgia.     May  12,  1900.) 
LARCBNT  FROM  PERSON— INDICTMENT. 
An  indictment  which  alleges  that  the  ac- 
cused wrongfully  and  fraudulently  took   from 
the  person  of  another,  therein  named,  an  arti- 
cle of  designated  value,  privately,  without  hit 
knowledge,  and  with  intent  to  steal  the  same, 
sufficiently  charges  the  offense  of  larceny  from 
the  person,   as  defined   in  section   175   of   the 
Penal  Code,  although  there  be  no  allegation  that 
such  article  was  the  property  of  him  from  whose 
possession  it  was  so  taken,  or  of  some  one  else 
than  the  accused. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Barney  Hugo  was  convicted  of  larceny* 
and  brings  error.    Affirmed. 

A.  E.  Thornton  and  G.  Y.  Tigner,  for  plain- 
tiff in  error.  S.  P.  Gilbert,  SoL  Gen.,  for  the 
State. 

LEIWIS,  J.  The  grand  Jury  of  Muscogee 
county  indicted  Hugo  for  the  offense  of  lar- 
ceny from  the  person;  the  indictment  char- 
ging  that  the  defendant  "on  the  8th  day  of 
November  in  the  year  1899,  in  the  county 
aforesaid,  did  then  and  there,  unlawfully, 
wrongfully,  and  fraudulently,  take  one  sol* 
itaire  diamond  shirt  stud,  of  the  value  of  $200, 
from  the  person  of  Joseph  Kyle,  privately  and 
without  the  knowledge  of  said  Joseph  Kyle^ 
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with  Intent  to  steal  the  same,  contrary  to  the 
laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof."  It  appears  from  the  rec- 
ord that,  after  both  parties  had  announced 
ready  for  trial,  the  defendant  waived  ar- 
raignment and  entered  a  plea  of  not  guilty* 
whereupon  a  jury  was  impaneled  to  try  the 
case,  who,  after  the  close  of  the  evidence, 
argument  of  counsel,  and  charge  of  the  court, 
returned  a  verdict  of  guilty,  with  recom- 
mendation to  the  mercy  of  the  court.  During 
the  same  term  of  the  court,  after  the  return 
of  the  verdict,  the  accused,  through  his  coun- 
sel, filed  a  motion  to  arrest  the  judgment  on 
the  following  grounds:  Because  there  is  no 
record  upon  which  a  conviction  could  be 
bad  against  this  defendant  for  the  crime 
of  larceny  from  the  person.  Because  this  de- 
fendant Is  charged  with  larceny  from  the  per- 
son, and  the  property  alleged  to  have  been 
stolen  is  one  solitaire  diamond  shirt  stud,  of 
the  value  of  $200,  from  the  person  of  one 
Joseph  Kyle,  and  there  is  no  allegation  or 
averment  In  said  indictment  that  said  soli- 
taire diamond  stud  was  the  property  of  Jo- 
seph Kyle,  or  the  property  of  any  other  per- 
son. This  motion  the  judge  overruled,  to 
which  judgment  the  accused  excepts. 

Section  929  of  the  Penal  Code  declares, 
"Every  indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  sufficiently  technical 
and  correct,  which  states  the  offense  in  the 
terms  and  language  of  this  Code,  or  so  plain- 
ly that  the  nature  of  the  offense  charged  may 
be  easily  understood  by  the  jury."  Section 
175  declares,  "Theft  or  larceny  from  the  per- 
son, as  distinguished  from  robbery,  is  the 
wrongful  and  fraudulent  tallying  of  money, 
goods,  chattels  or  effects,  or  any  article  of 
value,  from  the  person  of  another,  privately, 
without  his  knowledge,  in  any  place  what- 
ever, with  intent  to  steal  the  same."  Ck>m- 
paring  the  allegations  in  this  indictment  with 
these  sections  of  the  Oode,  and  it  will  be 
seen  that  the  indictment  charges  the  of- 
fense clearly  in  the  terms  and  language  of  the 
CMe,  as  required  by  the  statute.  It  will  be 
noted  that  the  section  of  the  Code  defining 
larceny  from  the  person  simply  says  it  shall 
consist  of  "the  wrongful  and  fraudulent  tak- 
ing of  money,  goods,  chattels,  or  effects,  or 
any  article  of  value,  from  the  person  of  an- 
other, privately,  without  his  Imowledge,  with 
intent  to  steal  the  same."  It  does  not  spec- 
ify that  the  subject-matter  of  this  kind  of 
larceny  shall  be  the  property  of  another,  and 
there  is  nothing  in  the  designation  of  the 
offense  which  Implies  the  necessity  of  spe- 
cifically alleging  the  ownership  of  the  prop- 
erty stolen.  In  a  charge  of  simple  larceny 
such  an  allegation  is  essential  in  an  indict- 
ment, for  the  reason*  that  section  155  of  the 
Penal  Code,  defining  simple  larceny,  refers 
to  It  as  "the  wrongful  and  fraudulent  taking 
and  carrying  away,  by  any  person,  of  the 
personal  goods  of  another,  v^ith  intent  to 
steal  the  same.*'  Hence  the  decisions  of  this 
court  declaring  that  a  failure  to  charge  own- 


ership in  cases  of  simple  larceny  makes  the 
indictment  fatally  defective,  and  therefore 
can  have  no  application  to  an  indictment  for 
larceny  from  the  person.  Any  personal  prop- 
erty, to  be  the  subject-matter  of  simple  lar- 
ceny, must  be  shown  to  belong  to  another. 
The  mere  fact  that  one  has  seized  and  taken 
away  personalty  not  belonging  to  him  does 
not  raise  the  presumption  of  larceny;  for 
such  property  may  not  belong  to  any  one, 
and,  if  so,  its  seizure  constitutes  no  crime  In 
law.  But  the  offense  of  larceny  from  the 
person  consists  simply  in  the  wrongful  and 
fraudulent  taking  of  any  article  of  value 
from  the  person  of  another,  and  when  it  is 
done  privately,  without  his  knowledge,  and 
with  intent  to  steal  the  same,  the  crime  be- 
comes complete.  The  presumption,  of  course, 
is  that  the  party  from  whose  person  it  was 
taken  is  the  owner;  and  the  charge  in  the 
indictment  that  the  defendant  took  It  fraud- 
ulently, and  with  intent  to  steal  the  same, 
necessarily  implies  that  he  is  not  the  own- 
er, and  that  he  Is  taking  property  he  knows 
does  not  belong  to  him.  Proof  of  such  pos- 
session and  of  such  a  taking,  in  the  ab- 
sence of  anything  to  the  contrary,  would 
make  out  a  conclusive  case  of  ownership  in 
the  possessor,  and  of  larceny  by  the  taker. 
We  think,  therefore,  that  had  there  been  a 
demurrer  to  the  indictment,  before  pleading, 
on  the  ground  of  its  failure  to  allege  spe- 
cifically ownership  of  the  property  stolen, 
it  would  not  have  been  good  in  law.  Certain- 
ly, where  one  has  pleaded  that  he  \b  not 
guilty  of  the  charge  alleged,  and  has  been 
found  guilty  on  the  issue  of  fact  thus  pre- 
sented, he  cannot  sustain  a  motion  In  arrest 
of  a  Judgment  on  account  of  such  an  omission 
in  the  charge  in  the  Indictment,  which,  at 
most,  under  the  law,  could  amount  only  to  a 
mere  irregularity.  Judgment  affirmed.  All 
the  justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


JOSEPH  V.  STATE. 


(UO  Oa.  774) 


(Supreme  Court  of  Georgia.     May  12,  1900.) 

UIRCBNT— POSSBSSION  07  STOLBN  GOODS. 
The  charge  to  the  effect  that  the  presump- 
tion ordinarily  arising  from  the  recent  possession 
of  goods  allei^ed  to  have  been  stolen  was  not  ap- 
plicable to  this  case  did  not  injure  the  accused, 
but  was  to  his  advantage;  the  charges  as  to 
reasonable  doubt  and  the  effect  of  circumstan- 
tial evidence.were  full  and  fair  to  the  accused; 
and  there  was  sufficient  evidence  to  warrant 
the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Morgan  county; 
John  C.  Hart,  Judge. 

Floyd  Joseph  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

George  &  George,  for  plaintiff  In  error.  H. 
G.  Lewis,  SoL  Gen.,  and  F.  a  Foster,  for  the 
State. 

LEWIS,  J.  The  accused  was  tried  in  the 
county  court  of  Morgan  county  under  an  is- 
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dlctment  charging  him  with  the  offense  of 
simple  larceny,  for  that  on  the  12th  day  of 
November,  18d7,  in  the  comity  aforesaid,  he 
tools  and  carried  away,  with  intent  to  steal 
the  same,  fonr  buggy  wheels,  of  the  value  of 
$15,  being  the  personal  goods  of  one  Wil- 
liam Hampton.  To  this  indictment  the  de- 
fendant pleaded  not  guilty,  but,  upon  trial 
before  a  jury  in  the  county  court,  was  found 
guilty;  whereupon  he  brought  before  the 
Morgan  superior  court  his  petition  for  cer- 
tiorari, complaining  of  errors  on  the  trial  of 
the  case.  The  judge  overruled  his  petition 
for  certiorari,  upon  which  Judgment  error  is 
assigned  in  the  bill  of  exceptions. 

It  appears  from  the  evidence  in  the  record 
that  Hampton,  the  prosecutor,  was  the  own- 
er of  the  property  mentioned  in  the  indict- 
ment; the  wheels  being  on  his  buggy  under 
his  shed  upon  premises  In  Morgan  county. 
At  night  some  one  had  detached  them  from 
the  buggy  and  carried  them  off.  The  next 
day  he  traced  trades  from  the  shed  by  the 
residence  of  the  accused,  and  beyond  that 
residence,  when  he  lost  sight  of  the  tracks. 
He  afterwards  offered  a  reward  for  the 
wheels.  It  seems  from  the  testimony  that 
one  of  his  neighbors  was  approached  by  the 
accused  some  time  after  the  larceny  to  sell 
him  four  wheels,  and  that  it  was  agreed  they 
should  be  brought  to  the  house  of  this  neigh- 
bor on  a  certain  night  He  thereupon  in- 
formed the  prosecutor  he  thought  he  could 
get  his  wheels,  and  invited  him  to  his  house 
at  the  time  appointed  for  the  accused  to 
bring  the  wheels.  The  prosecutor  and  this 
neighbor  both  testified  that  the  defendant 
came  to  the  latter's  premises  at  the  time 
appointed  with  two  wheels,  which  the  neigh- 
bor received  from  him.  These  wheels  were 
identified  as  two  of  those  which  had  been 
stolen.  Accused  promised  to  bring  the  oth- 
er two  later.  In  a  few  day^  after  that  he 
came  to  the  house  of  the  neighbor,  and  told 
him  he  had  left  the  remaining  two  in  a  gully, 
and  requested  him  not  to  get  them  until 
after  night.  These  other  two  wheels  were 
likewise  identified  as  the  remaining  two 
which  were  stolen.  The  neighbor  received 
possession  of  them,  and  delivered  them  to 
the  prosecutor.  The  finding  of  these  wheels 
occurred  a  little  over  three  months  after  the 
larceny.  The  defendant  did  not  seek  to  make 
any  explanation  of  his  possession,  but,  on  the 
contrary,  denied  that  he  ever  had  posses- 
sion of  the  wheels,  or  knew  anything  about 
them,  and  denied  that  he  was  the  man  who 
carried  the  wheels  to  the  neighbor's  prem- 
ises. He  sought  to  prove  that  he  was  not 
at  his  house,  but  somewhere  else,  during 
the  time  these  wheels  were  said  to  have  been 
delivered.  Upon  this  there  was  a  conflict 
of  testimony,  the  evidence  in  behalf  of  the 
prosecution  positively  identifying  the  man 
from  whose  possession  the  wheels  were  ob- 
tained as  the  defendant  in  this  case.  It  fur- 
ther appeared  that  the  defendant  had  no 
buggy,  was  not  a  dealer  in  such  articles  for 


sale,  and  stated  himself  that  he  had  no  use 
then  for  buggy  wheels. 

Besides  the  general  grounds  in  the  peti- 
tion for  certiorari,  it  is  complained  that  the 
county  judge,  after  charging  the  jury  that 
the  law  presumed  the  defendant  to  be  In- 
nocent»  and  that  the  burden  was  on  the  state 
to  establish  his  guilt  beyond  a  reasonable 
doubt,  erred  in  charging  the  jury  aa  fol- 
lows: '*But  there  is  a  class  of  cases  in  which 
this  burden  is  shifted;  it  is  that  class  in 
which  the  state  shows  recent  possession  of 
goods  proved  to  have  been  stolen,  but  that 
principle  does  not  apply  to  this  case.**  We 
are  inclined  to  think  that,  under  the  facts 
and  circumstances  in  this  case,  this  was  er- 
ror. The  law  does  not  specifjr  what  particu- 
lar time  would  constitute  recent  possession 
of  stolen  goods.  It  is  true  that  over  three 
months  had  elapsed  before  this  property  was 
found  in  the  possession  of  the  accused,  but 
then  there  was  no  effort  upon  the  part  of  the 
accused  to  explain  such  possession.  On  the 
contrary,  he  denied  ever  having  been  in 
possession,  and  his  sole  defense  was  based 
upon  this  issue.  Besides,  it  appears  he  had 
no  use  for  buggy  wheels.  In  the  light  of 
these  circumstances,  notwithstanding  the 
lapse  of  time  that  had  Intervened  after  the 
larceny,  we  think  the  court  erred  In  the  In- 
struction given.  But  this  error  was  mani- 
festly in  favor  of  the  accused,  and,  of  course, 
can  constitute  no  ground  for  granting  him  a 
new  trial. 

Another  ground  of  exception  in  the  peti- 
tion for  certiorari  was  that  the  court  should 
have  instructed  the  jury  that  the  possession 
of  the  stolen  goods  in  this  case  was  not  of 
such  recent  date  as  to  constitute  any  proof 
of  guilt,  but  was  only  a  circumstance  which 
they  might  consider,  with  other  circumstan- 
ces, if  any.  In  reaching  a  conclusion.  Upon 
examining  the  charge  of  the  judge,  he  seems 
to  have  gone  upon  this  theory  in  his  charge 
to  the  jury,  and  treated  that  fact  in  the 
case  only  as  a  circumstance  for  their  con- 
sideration, and  not  as  a  presumption  of 
guilt.  His  charge  upon  the  subject  of  rea- 
sonable doubt  and  the  effect  of  circumstan- 
tial evidence,  we  think,  was  full,  and  en- 
tirely fair  to  the  accused.  The  evidence  In 
behalf  of  the  state  was  evidently  believed  by 
the  jury,  and  was  amply  sufi^cient  to  sustain 
their  verdict.  In  the  light  of  the  record, 
therefore,  we  think  the  court  did  right  in 
overruling  the  petition  for  certiorari.  Judg- 
ment afllrmed. '  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
ness. 

(Ul  Ga.  833) 
LINDSEY  V.  STATE. 
(Supreme  Court  of  Georgia.     May  12,  1900.) 

CRIMINAL  LAW— NEW  TRIAL-OBJHCTIONS   TO 

JURY— BVIDENCB. 

1.  It  is  too  late,  after  verdict,  to  complain 

that  the  proper  questions  were  not  propounded 

to  jurors  while  they  were  being  ezammed  on 
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their  Toir  dire.  See  Smith  t.  States  68  Ga. 
168»  ie&.  And,  were  it  otherwise  a  new  trial 
should  not  be  granted  for  sach  a  canae  when 
the  qaeationi  actoally  propounded  were,  in  eub* 
stance,  the  same  as  those  prescribed  by  the  stat- 
ute and  did  not  vary  therefrom  aaye  In  imma- 
terial respects  aa  to  pliraaeology. 

2.  The  eyidence  in  this  case,  though  entirely 
drcnmstantial,  was  sufficiently  strong  and  con- 
duahre  to  warrant  a  finding  that  the  accused 
was  ffoilty,  and  to  ezdode  eyery  other  reason- 
able hypothesis. 

(Syllabus  by  the  Court) 

BxTor  from  superior  court,  Spalding  county; 
B.  J.  Reagan,  Judge. 

Louisa  LIndaey  waa  conyicted  of  crime,  and 
brings  error.    Affirmed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
O.  H.  B.  Bloodwortb,  Sol.  Oen.,  an^  J.  M. 
TerreU,  Sol.  G«n.,  for  the  State. 

PEB  GUBIAM.  Judgment  affirmed.  All 
the  Justices  tH)ncurrlng,  except  FISH,  J.»  ab- 
sent on  account  of  sickness* 


on  Oa.  S32) 

CAIXOWAY  y.  STATB. 

(Supreme  Court  of  Georgia.     May  12,  1900.) 

LaRCSNT— POSSBSSION  OF  8T0LBN  GOODS. 

While  recent  possession  of  stolen  goods,  un- 
explained, will  jurtify  a  conyiction  for  larceny, 
the  mere  possession  of  goods  seyeral  months  sub- 
sequent to  the  time  they  were  alleged  to  haye 
been  stolen,  and  a  failure  to  satisfactorily  ac- 
count for  such  possession,  will  not  alone  author- 
ise a  conyiction. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Dawson  county; 
James  G.  Parks,  Judge. 

Brtha  Calloway  was  conyicted  of  larceny, 
and  brings  error.    Reyersed. 

Frank  L.  Parks  and  U  O.  HoyI,  for  plain- 
tlfl  in  error.  M.  J.  Teomans,  Sol.  Gen.,  for 
the  State. 

PBB  CUBIAM.  Judgment  reyersed.  All 
the  justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


^0  Ga.  «18) 

BOHB  GB0CBR7  GO.  y.  GREENWICH 
INS.  CO.  OF  NEW  YORK. 

(Supreme  Court  of  Georgia.     April  11,  1900.) 

mBUBANCB-RXGOySRy   OF  IfOKBT   PAID   ON 
POUOT— BVIDBSNCB. 

1.  In  Older  to  entitle  an  Insurance  company 
to  reeoyer  back  money  paid  upon  a  policy  of  in- 
surance. It  is,  under  section  2^118  of  the  Otyil 
Oode^  faienmbent  upon  the  company  to  show  af- 
finnatlydy  that  after  making  payment  it  discoy- 
ered  eyldence  showing  itself  not  liable  on  the 

2^  Such  eyidenee  must  consist  of  proof  show- 
his  that,  because  of  the  fraud  of  the  insured, 
the  policy  was,  ab  initio^  yoid,  or  that  after  It 
issued  he  was  guilty  of  conduct  either  yitiating 
the  policy,  or  rendering  it  unconscionable  for 
him  to  receiye  money  thereon,  and  fraudulently 


concealed  from  the  company,   at  the  time  of 
receiying  payment,  the  fact  that  he  had  been 
guilty  of  such  conduct 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  the  Greenwich  Insurance  Com- 
pany of  New  York  against  the  Rome  Grocery 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reyersed. 

Fouchd  &  Pouch^,  for  plaintiff  in  error. 
Reece  &  Denny  and  W.  S.  McHenry,  for  de- 
fendant in  error. 

LEWIS,  J.  The  Greenwich  Insurance  (Com- 
pany of  New  York  brought  suit  in  Floyd  su- 
perior court  for  the  purpose  of  recoyering 
back  money  paid  on  an  Insurance  policy  is- 
sued by  the  plaintiff  to  the  defendant  In 
consequence  of  the  destruction  by  fire  of  the 
property  insured.  The  ground  for  the  action 
was  that  the  insured,  in  its  application  for  a 
policy,  had  warranted  that  the  entire  title  (not 
only  to  the  property  Insured,  but  also-  to  the 
land  upon  which  the  same  was  located)  was 
absolute  and  in  fee  simple  In  the  applicant, 
and  that  the  applicant  was  the  sole  and  un- 
disputed owner  of  the  whole  of  said  property 
proposed  for  insurance.  Including  the  land 
on  which  it  stood.  Proof  of  loss  was  made 
out  by  the  applicant,  in  which  it  was  reaf- 
firmed that  the  representations  made  in  its 
application  were  true.  Upon  the  faith  of 
these  representations,  the  company  sent  an 
adjuster  to  Rome,  Ga..  where  the  property 
was  located,  and  they  finally  settled  the  loss, 
by  the  company  paying  the  insured  the  sum  of 
$534.50.  Since  said  payment,  the  petition 
alleges,  plaintiff  ascertained  that  the  repre- 
sentations of  the  insured  as  to  the  ownership 
of  the  land  and  buildings  were  fiUse,  and  that 
the  title  thereto  was  not  in  defendant,  but 
that  It  claimed  title  under  a  certain  deed  from 
Simpson  to  said  defendant,  and  petitioner  had 
an  accurate  suryey  of  the  property  made  in 
accordance  with  the  description  In  said  deed. 
This  suryey  discloses  the  fact  that  the  gin- 
bouse  property  that  was  insured  was  not  em- 
braced within  the  same.  Plaintiff  thereupon 
made  demand  upon  defendant  for  the  refund- 
ing and  repayment  to  it  of  said  sum,  which 
defendant  refused  to  entertain,  and  declined 
to  refund  the  money  to  petitioner.  Petitioner 
further  ayers.  In  effect,  that  It  was  entirely 
Ignorant  of  any  defect  in  the  title  to  the  prop- 
erty until  after  the  settlement  was  made,  and. 
If  it  had  had  knowledge  of  -the  condition  of 
the  title,  it  would  not  haye  paid  any  loss,  and 
would  not  haye  insured  the  property  at  the 
beginning.  It  appears  from  the  record  that 
there  was  introduced  on  the  trial  the  policy 
of  insurance,  and  the  application  therefor, 
and  that  the  insurance  extended  from  Sep- 
tember 22,  18&4,  to  March  22,  1895,  to  the 
amount  of  $1,0(X),  upon  the  following  property, 
set  forth  and  itemized  In  the  policy  as  fol- 
lows: 
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Sam  In*   Valnft- 

gared.  (ion. 
One  iteam  power  1 A  Setorygln  house, 
built  of   frame  and  coTered  with 

ihingles •  150  §600 

On  one  gin  stands  of  saws,  i          each  75  150 

On  one  condensers  •••«•««•  ^  ^ 
On  beaters  and  cleaners         "         " 

On  one  feeders  and  breakers  **         **  85  flO 

On  engine  and  boilers ^  250  600 

On  nress  A  fixtures  belonging  thereto..  55  — 

On  fan,  elevator,  and  appurtenances...  66  100 

On  flues,  leveler,  and  distributer —  — 

On  belting — -  — 

On  running  gear  and  appurtenances...  —  — 
On  assured's  cotton,  ginned  and  un- 
glnned,  packed  and  unpacked,   in 

said  gin  house S50  400 

On  cotton  held  in  trust  or  on  commis- 
sion, for  which  assured  may  be  lia- 
ble, therein „  —  — 

On  cotton  seed  therein »  150  S50 

On  cotton  grist  mill —  — 

Total $1,000       C2.120 

It  also  appeared  tliat  the  Insured,  In  its  ap- 
plication, guarantied  absolute  title  to  this 
property,  and  to  the  land  on  which  it  was 
located. 

To  this  petition  the  defendant  answered, 
denying  it  had  made  any  specific  warranty; 
admitting  the  amount  paid,  but  denying  that 
it  was  the  agreed  amount  of  damages  to  the 
insured  property.  Defendant  averred  that  the 
insured  property  was  totally  destroyed,  and 
defendant's  loss  by  the  fire  was  f2,000  and 
that  the  amount  paid  was  much  less  than  the 
amount  for  which  the  property  was  insured, 
and  it  was  accepted  because  the  plaintiff 
would  not  pay  the  full  loss,  or  what  was  just- 
ly due  on  the  policy,  without  suit,  and  de- 
fendant took  this  sum  to  avoid  a  suit  at  law. 
The  answer  further  denied  the  allegation  that 
the  title  to  the  property  insured,  as  well  as 
the  land  upon  which  the  same  was  located, 
was  not  absolutely  in  it,  and  averred  that  the 
charge  contained  in  the  petition  with  refer- 
ence to  this  title  was  not  the  truth. 

It  appeared  from  the  evidence  that  the 
deed  under  which  the  Rome  Grocery  Com- 
pany claimed  title  to  the  property  in  ques- 
tion conveys  lot  135,  and  60  acres  off  the 
south  side  of  lot  154,  in  the  Twenty-Second 
district  and  Third  section  of  Floyd  county. 
It  also  conveys  the  crops  and  personal  prop- 
erty on  said  land;  also,  one  8  horse  power 
engine,  one  60-saw  gin,  feeder,  and  condenser 
attached;  also,  one  cotton  press,— all  In  the 
gin  bouse  on  said  place,  and  the  crop,  lands, 
etc.,  described  in  the  deed,  warranted  free 
from  incumbrance.  It  further  appears  that 
plaintiff  procured  a  surveyor  to  survey  the 
land  in  question,  and  under  his  testimony, 
who  identified  the  plat  he  had  made  to  the 
land,  it  appeared  that  in  the  lot  135,  and  in 
the  60  acres  cut  off  of  the  south  side  of  lot 
154,  the  gin  house  was  not  included;  that 
a  part  of  the  line,  which  included  the  line 
described  in  the  deed,  did  take  in  a  portion 
of  the  personalty,— for  instance,  the  engine, 
or  a  portion  thereof,  which  was  off  a  few 
yards  from  the  house.  The  house,  however, 
was  in  a  few  feet  outside  of  the  lines  run 
by  the  surveyor.  The  evidence  seems  undis- 
puted that  all  this  property,  which  had  been 


insured,  had  been  fully  paid  for  by  the  de- 
fendant, and  that  the  personalty,  which  em- 
braced by  far  the  largest  amount  of  insur- 
ance, was  entirely  unincumbered.  After  a 
discovery  of  this  condition  in  the  title,  cor- 
respondence ensued  between  Livingston 
Mims,  of  Atlanta,  Ga.,  the  general  manager 
for  plaintiff  in  this  state,  and  the  Rome 
Grocery  Company,  in  which  Mims  gave  in 
formation  about  discovering  that  the  title 
to  the  property  was  not  in  the  defendant, 
and  made  demand  upon  the  Rome  Grocery 
Company  to  repay  the  money  that  had  been 
paid.  To  these  letters  the  latter  responded, 
among  other  things,  that  it  did  own  the 
property  in  question.  Mims  admitted,  in  a 
communication  to  the  defendant,  that  the 
representation  it  made  about  the  property 
was  unintentional  on  its  part,  and  clearly 
indicated  in  his  letters  that  he  thought  the 
defendant  was  honest  in  the  guaranty  and 
warranties  made  in  its  application  for  in- 
surance, and  was  laboring  under  an  honest 
mistake  about  the  title  then,  and  when  the 
loss  was  adjusted.  At  the  conclusion  of  the 
testimony  the  court  directed  a  verdict  against 
the  Rome  Grocery  Company  for  the  sum  of 
9534.50  principal  and  $157.45  interest,  where- 
upon it  made  a  motion  for  a  new  trial,  and 
excepts  to  the  judgment  of  the  court  below 
in  overruling  that  motion. 

1.  It  is  very  clear  that,  under  section  2113 
of  the  Civil  Code,  in  order  to  entitle  an  in- 
surance company  to  recover  back  money  paid 
upon  a  policy  of  insurance,  the  burden  of 
proof  is  on  it  to  show  affirmatively  that 
after  making  payment  it  discovered  evidence 
showing  itself  not  liable  on  the  policy.  Up- 
on this  point  all  the  evidence  of  the  plaintiff 
below  indicated  that  those  of  its  agents  who 
were  sworn  as  witnesses.  Including  Mr. 
Mims,  and  maybe  one  or  two  others,  did  not 
know  of  the  defect  in  the  defendant's  title, 
complained  of  in  the  action,  until  after  the 
adjustment  of  the  loss  was  made.  Mims,  it 
seems,  was  located  in  Atlanta,  and  it  does 
not  appear  that  he  ever  made  any  investiga- 
tion of  this  matter  before  the  payment  It 
does  not  appear  that  the  agent  who  received 
the  application,  and  who  testified  in  the  case, 
made  such  an  investigation;  but  it  does  not 
follow  from  this  that  the  plaintiff  was  not, 
through  some  other  agent,  apprised  of  the 
defect  in  this  title.  The  agent  who  would 
be  presumed  to  have  investigated  or  looked 
into  such  matters,  or  at  least  would  have 
been  more  apt  to  have  knowledge  upon  the 
subject  of  any  breach  of  a  warranty  by  the 
insured  which  it  made  in  the  application  for 
the  policy,  would  be  the  agent  who  was 
sent  to  adjust  the  loss  after  the  destruction 
of  the  property  by  fire.  It  appears  from 
the  testimony  that  there  was  evidentiy  some 
compromise  made  between  the  insured  and 
this  agent  The  testimony  is  uncontradicted 
that  the  insured  sustained  a  loss  far  ex- 
ceeding tbe  total  amount  embraced  In  Its 
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policy,  and  yet  a  compromise  was  finally 
agreed  upon,  by  which  It  accepted  in  satis- 
faction an  amount  of  a  little  over  one-half  of 
what  the  policy  called  for.  This  witness 
was  not  Introduced  on  the  trial  of  the  case, 
or  accounted  for;  and  we  think,  therefore, 
that  for  this  reason,  eyen  if  the  court  was 
right  In  Its  conclusions  on  the  law  that  the 
defect  of  title  shown  by  the  evidence  was  of 
such  a  nature  as  to  entitle  the  plaintiff  to  a 
recovery,  he  erred  in  assuming  that  the  tes^ 
tlmony  conclusively  showed  that  the  com- 
pany did  not  discover  until  after  the  ad- 
justment of  the  loss  evidence  showing  itself 
not  liable  on  the  policy.  The  Insurance 
company  is  a  corporation,  and,  when  the 
burden  Is  upon  such  a  party  to  show  want 
of  knowledge  of  a  fact,  it  should  at  least 
produce  such  agents  as  are  most  likely  to 
be  chargeable  with  such  knowledge,  because 
notice  can  be  brought  home  to  a  corporation 
only  through  the  instrumentality  of  agents. 
2.  Section  2113  of  the  Civil  Code  declares, 
*lf,  after  payment  of  loss,  the  Insurer  dis- 
covers evidence  to  show  himself  not  liable  on 
the  policy,  he  may  recover  back  the  money 
in  an  action  for  money  had  and  received." 
It  is  contended  by  coimsel  for  defendant  in 
error  that  this  evidence  clearly  shows  a 
breach  of  warranty  on  the  part  of  the  insured 
in  reference  to  this  title  to  the  land  upon 
which  the  insured  property  was  situated,  and 
that  this  rendered  void  the  policy,  notwith- 
standing the  breach  may  not  have  inured  to 
the  injury  of  the  Insurer.  The  section  of  the 
Code  above  cited  appears  In  the  Code  of  1863, 
and  in  all  the  Codes  since  that  date.  The 
object  of  the  codifiers  in  compiling  the  first 
Code  was  to  embody,  not  only  the  statute 
law,  but  the  common  law  of  force  in  this 
state.  As  there  was  no  effort  to  codify  any 
statute  upon  that  subject  by  the  codifiers,  we 
think  it  clearly  proper,  in  determining  the 
meaning  of  this  section,  to  ascertain  what 
was  the  general  law  of  force  in  this  country 
at  the  time  of  the  adoption  of  the  Code.  It  is 
therefore  an  open  question  as  to  who^t  kind 
of  evidence,  after  payment  of  loss,  will  show 
the  company  not  liable  on  the  policy.  It  does 
not  necessarily  follow  that  simply  because 
the  company,  when  It  paid  the  loss,  was  Ig- 
norant of  a  fact  which  might  have  enabled 
it  to  successfully  defend  an  action  upon  the 
policy,  it  can  recover  back  the  money  it  has 
paid  thereon.  It  does  not  follow  that,  be- 
cause the  insurance  company  could  have  suc- 
cessfully defended  a  suit  upon  this  policy  on 
account  of  a  defect  in  the  title  of  the  in- 
sured to  the  property  in  question,  it  can  main- 
tain this  action  for  money  bad  and  received, 
after  the  payment  of  the  loss.  The  authori- 
ties which  seem  to  be  relied  upon  by  counsel 
for  defendant  in  error  are  not  at  all  in  point 
For  instance,  the  case  of  Williamson  v.  In- 
surance Co.,  100  Oa.  791,  28  S.  E.  914,  was 
a  suit  by  the  insured  against  an  Insurance 
company  on  his  policy  of  fire  insurance, 
which  contained  a  stipulation  that  the  policy 


was  to  be  void  if  the  interest  of  the  insured 
were  other  than  unconditional  and  sole  own- 
ership; and  it  appeared  in  that  case  that, 
before  the  policy  was  Issued,  the  insured  had 
executed  a  deed  conveying  to  another  the  ti- 
tle to  the  building  insured.  Unquestionably, 
that  was  a  good  defense  to  an  action  on  the 
policy.  It  was  not  there  decided  that  it 
would  have  been  a  good  cause  of  action  to 
recover  back  money  paid  in  ignorance  of 
the  defense,  for  that  question  was  not  In- 
volved in  the  casa  Under  the  facts  In  that 
case,  however,  even  if  the  court  had  decided 
that  money  could  have  been  recovered  back 
by  the  company  when  paid  in  ignorance  of 
the  defense,  we  think  the  decision  would 
have  had  no  application  to  the  case  at  bar. 
because  In  that  case  it  appeared  that  the  in- 
sured himself  had  executed  a  deed  to  another, 
conveying  title  to  the  property  hisured,  be- 
fore he  made  his  application.  There  might, 
therefore,  have  been  ground  for  allowing  a 
recovery  in  that  case  on  account  of  the  actual 
fraud  perpetrated  by  the  insured  upon  the 
insurer.  The  same  thing  is  true  of  the  case 
of  Morris  v.  Insurance  Co.,  106  Ga.  461,  32  S. 
E.  505.  That  was  a  defense  to  an  action  up- 
on a  policy,  where  it  was  held  that  an  abso- 
lute and  unconditional  covenant  of  warranty 
by  the  insured  of  the  truth  of  certain  repre- 
sentations made  by  him  in  a  written  applica- 
tion for  insurance  Is  binding  upon  him,  ir- 
respective of  the  question  whether  such  rep- 
resentations were  made  in  good  faith  or  oth- 
erwise. Counsel  also  cite  us  to  1  May,  Ins. 
§  156,  In  which  the  author  treats  the  subject 
of  express  warranty,  and  declares  the  gen- 
eral principle  that:  '^Whether  the  fact  stated 
or  the  act  stipulated  for  be  material  to  the 
risk  or  not  is  of  no  consequence,  the  contract 
being  that  the  matter* is  as  represented,  or 
shall  be  as  promised;  and  unless  it  piove 
so,  whether  from  fraud,  mistake,  negligence, 
or  other  cause,  not  proceeding  from  the  in- 
surer, or  the  intervention  of  the  law  or  the 
act  of  God,  the  insured  can  have  no  claim." 
It  is  manifest,  however,  from  the  context, 
that  the  author  was  not  considering  the  ques- 
tion with  reference  to  an  action  brought  by 
an  Insurance  company  to  recover  back  money 
that  had  been  paid  upon  the  policy.  This 
question  is  discussed  in  2  May,  Ins.  §  575. 
There  the  author  says:  "Fraud  in  obtaining 
the  policy,  or  fraudulent  representations  made 
to  obtain  the  money,  will  base  a  claim  of 
the  company  to  a  return  of  the  money,  if  they 
did  not  know  of  the  fraud  at  the  time  they 
paid  it  But  by  paying  the  loss  the  com- 
pany waive  or  settle  all  questions  of  law  or 
fact  as  to  the  validity  of  the  original  con- 
tract except  fraud,  which  they  had  the 
means  of  raising  when  they  paid  the  loss." 
Evidently  the  author  means  in  that  connec 
tion  actual  fraud,  for  In  the  very  next  sen- 
tence he  declares:  "Even  ignorance  of  a  fact 
which  might  have  enabled  the  company  to  de* 
fend  an  action  upon  the  policy  on  account  of 
a  breach  of  wananty  la  not  such  a  miatake 
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of  fact  BM  will  enable  It  to  recay^  tbe 
money.  It  will  be  presumed  that  tbe  com- 
pany eltber  knew  tbe  fact,  or  intended  to 
waive  any  sucb  defense,  and  volontarlly  paid 
tbe  money.  Qtberwise,  tbere  would  be  no 
end  to  controversy  and  Utigation,  and  tbe  In- 
sured would  bold  tbe  money  subject  to  a  law- 
suit until  tbe  statute  of  limitations  inter- 
vened." Tbia  question  was  directly  made, 
and  passed  upon  by  tbe  New  York  court  of 
appeals,  in  tbe  case  of  Insurance  Co.  y. 
Mlncb,  63  N.  Y.  144,  wbere  it  was  bold: 
"Mere  ignorance  of  a  fact  wblcb  would  bave 
enabled  an  insurance  company  to  defend  on 
account  of  a  breacb  of  warranty  Is  not  sucb 
a  mistake  of  fact  as  will  enable  it  to  recover 
back  money  paid  upon  tbe  policy.  In  order 
to  maintain  sucb  an  action,  fraud  in  obtaining 
tbe  policy,  wbicb  was  unknown  to  tbe  plain- 
tiff at  tbe  time  tbe  money  was  paid,  or  fraud- 
ulent representati(ms  made  to  obtain  tbe 
.  money,  wbicb  were  designed  to,  and  did, 
bave  tbe  effect  of  preventing  Inquiry,  must 
be  proved.  Wbere  tbe  evidence  is  conflicting, 
fraud  la  a  question  of  fact"  Accompanying 
tbe  opinion  in  tbat  case  are  citations  of  a 
number  of  autboritles  from  decisions  of 
courts  of  last  resort  in  several  states.  Tbis 
same  doctrine  bas  been  applied  to  an  insured 
as  well  as  to  tbe  Insurer.  In  tbe  case  of  In- 
surance Oo.  V.  Crawford,  S&  IlL  62,  it  was 
decided:  "A  settlement  by  one  insured 
against  loss  by  fire  wltb  tbe  agent  of  tbe  in- 
surance C(»npany,  if  fairly  and  bonestly 
made,  is  conclusive,  altbougb  notbing  is  paid 
for  a  portion  of  tbe  property  destroyed,  but, 
if  it  was  tbe  result  of  f alsebood  and  fraud  on 
tbe  part  of  tbe  adjusting  agent,  tben  it  is  not 
binding  or  conclusive  on  any  one;  and  tbis  Is 
a  question  of  fact  for  tbe  jury.*'  Manifestlyt 
tbere  is  no  reason,  tben,  wby  tbe  same  doc- 
trine sbould  not  be  applied  to  tbe  insurance 
company  wben  it  undertakes  to  rescind  a 
settlement,  and  recover  back  money  v<^un- 
tarily  paid  by  it  to  tbe  Insured  on  bis  policy. 
Autboritles  mlgbt  be  multiplied  sustaining 
tbis  doctrine,— tbat  tbere  will  bave  to  be  some 
actual  fraud  on  tbe  part  of  tbe  insured  in 
procuring  tbe  policy,  or  tbat  after  it  issued 
be  must  bave  been  guilty  of  conduct  render- 
ing it  unconscionable  in  bim  to  receive  tbe 
money  tbereon,  and  fraudulently  concealed 
tbe  same  from  the  company,  before  a  rigbt 
of  action  can  be  maintained  by  tbe  company 
for  money  bad  and  received.  Tbere  are  au- 
thorities recognizing  the  right  of  an  insur> 
ance  company  to  recover  back  money,  under 
certain  circumstances,  paid  tbe  insured  in  the 
settlement  of  a  cUiim  of  loss  on  bis  policy; 
but,  so  far  as  our  investigation  has  extended, 
in  an  these  cases  it  appeared  that  the  com- 
pany acted,  in  adjusting  the  loss,  upon  some 
misrepresentation  made  by  tbe  insured,  of  a 
nature  tending  to  show  that  be  knew  of  its 
falsehood  or  incorrectness  at  the  time  he 
made  sucb  misrepresentations,  and  received 
the  money  with  knowledge  of  the  actual 
fraud    Which    be    had    perpetrated.     Those 


cases,  of  course,  have  no  application  to  tbe 
controlling  question  involved  in  tbe  present 
case.  In  this  case  tbere  was  no  sucb  pre- 
tense of  any  fraudulent  conduct  on  the  part 
of  the  pbiintiff  in  error  either  before  or  at 
tbe  time  of  receiving  compensation  Irom  tbe 
company's  adjuster  for  tbe  loss.  On  tbe  con- 
trary, while  demand  was  being  made  on  it 
by  letter  from  tbe  general  agent  of  the  insur- 
ance company,  it  was  conceded  that  it  acted 
with  perfect  honesty.  It  cannot  be  dolled 
tbat  it  really  owned  tbe  property  tbat  was 
insured.  Hie  record  simply  presents  tbe 
question  as  to  whether  he  had  ever  acquired 
title  to  tbe  land  upon  which  tbat  property 
was  located.  Speaking  for  myself  alone,  I 
am  not  prepared  to  say,  under  tbe  facts  of 
tbis  case,  wbere  tbe  full  purchase  money  bas 
been  paid  for  property,  and  wbere  tbe  deed 
cavers  this  bouse  and  personalty  wblcb  was 
insured,  that  tbe  taidured  does  not,  to  say  tbe 
least  of  it,  bave  a  complete  equity  to  tbe  lit- 
tle scrap  of  a  few  feet  in  area  upon  which 
the  property  was  located.  Tbere  is  cotalnly 
nothing  in  the  record  to  indicate  tbat  tbe  re- 
tention of  this  money  by  tbe  Insured  would, 
under  the  facts  disclosed,  be  taking  an  un- 
conscionable advantage  by  it  over  the  insurer. 
We  therefore  think  tbe  court  erred  In  direct- 
ing a  verdict  for  tbe  plaintiff,  but  tbat  the 
issues  sbould  have  been  submitted  to  tbe 
jury  under  instructions  from  the  court  given 
in  accordance  with  the  principles  of  law  here- 
in announced.  Judgment  reversed.  AH  tbe 
justices  concurring. 


OlO  Oa.  6M) 

O^NBILL   MFG.   CO.   v.   AHRBNS   ft  OTT 

MFG.  00. 

(Supreme  Court  of  Georgia.    May  14,  1000.) 

GARNISHMBNT—RBTORN— TRAVBRSB-PBO- 
CBDURB— DEFAULT. 

1.  When  a  plaintiff  sues  out  a  garnishment 
proceeding,  and  the  proper  officer  returns  that  he 
has  served  the  gamlsnee  with  a  summons  of 
garnishment,  the  return  means  that  the  sum- 
mons served  directed  the  garnishee  to  file  his 
answer  in  the  court  in  wmch  the  garnishment 
proceeding  was  pending. 

2.  Where,  in  response  to  a  motion  to  enter 
judgment  against  a  garnishee  alleged  to  be  in 
default  as  to  the  matter  of  answering,  the  lat- 
ter set  up  that  the  summons  served  upon  him 
had  actually  directed  him  to  make  answer  in  an- 
other court,  this  was.  in  effect,  a  traverse  of  tbe 
truth  of  the  officers  return  of  service;  and 
where.  In  such  case,  the  garnishee  not  only  fail- 
ed, but  expressly  declined,  to  make  the  officer 
a  party,  there  was  no  error  in  striking  the  an- 
swer to  the  plaintiff's  motion  to  enter  judg- 
ment, or  in  entering  a  judgment  In  the  plain- 
tiff's favor  against  the  garnishee. 

3.  Where  a  garnishee  was  in  default  in  mak- 
ing answer  at  the  term  at  which  he  was  direct- 
ed so  to  do,  and  also  at  tbe  next  term  there- 
after, there  was  no  error,  after  the  lapse  of 
several  other  terms,  in  refusing  to  allow  tihe 
garnishee  to  then  answer  the  garnishment. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 
Petition  by  the  Abrens  ft  Ott  Manufactur 
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ing  Company  against  the  O'Neill  Manufac- 
turing ComiMUiy.  Judgment  for  plaintiff,  and 
defendant  brings  error.    AflSrmed. 

Reece  &  Denny,  for  plalntifiT  in  error.  Hen- 
ry Wali^er,  for  defendant  in  error. 

LBWIS,  J.  Ahrens  &  Ott  Manufacturing 
Company  filed  a  petition  in  Floyd  superior 
court  against  O'Neill  Manufacturing  Com- 
pany, alleging  that  petitioner  obtained  a  gen- 
eral Judgment  against  one  Patton  at  the 
July  term,  1895,  of  Floyd  superior  court,  and 
a  fi.  fa.  issued  thereon,  upon  which  there 
is  now  an  unpaid  balance  owing  to  plaintiff. 
Upon  this  judgment  It  sued  out  and  had 
served  a  summons  of  garnishment  on  De- 
cember 4,  1890,  returnable  to  the  January 
term,  1897,  calling  ui>on  garnishee  to  answer 
what  it  was  Indebted  to,  or  what  property  and 
effecta  it  had  in  its  possession  belonging  to, 
the  defendant  Patton.  It  was  further  alleged 
that  no  answer  had  been  filed  in  response 
to  said  summons,  and  that  in  respect  to  the 
process  served  December  4,  1896,  the  case 
now  pending  in  court  is  even  now  and  haa 
been  in  default  since  the  July  term,  1897,  of 
that  court  Plaintiff  moved  that  the  court 
Issue  an  order,  and  that  the  garnishee  show 
cause  on  the  10th  of  April,  1899,  during  the 
call  of  the  motion  doclcet,  why  plaintiff 
should  not  have  Judgment  against  O'Neill 
Manufacturing  Company  for  the  balance  of 
its  debt  and  costs.  At  the  time  designated 
the  garnishee  ap];)eared,  and  answered  the 
motion.  In  its  answer  it  admitted  that  the 
original  garnishment  proceeding  and  bond 
had  entered  upon  it  a  service  of  garnish- 
ment upon  it  on  December  4,  1896;  but  al- 
leged that  it  had  answered  every  garnish- 
ment that  had  been  served  upon  it  in  this 
proceeding,  and  had  filed  such  answers  at 
the  time  directed  by  the  summonses  served; 
tbBt  on  or  about  December  4,  1896,  it  was 
served  with  a  summons  of  garnishment, 
which,  according  to  Its  best  recollection  and 
belief,  was  In  this  case,  and  said  summons 
directed  it  to  make  answer  at  the  next  suc- 
ceeding t»m  of  the  city  court  of  Floyd  coun- 
ty, and  it  made  answer  thereto  accordingly 
to  the  city  court  of  Floyd  county.  It  fur- 
ther traverses  the  return  of  the  ofllcer  dated 
December  4,  1896,  and  says  tliat  the  sum- 
mons of  garnishment  was  not  in  fact  served 
upon  O'Neill  Manufacturing  Company,  as 
appears  by  the  return  of  the  officer;  and  by 
way  of  amendment  to  its  answer  tendered  an 
answer  to  the  garnishment,  denying  any  in- 
debtedness to  the  defendant,  and  prayed  tliat 
it  be  allowed  to  file  the  same  nunc  pro  tunc. 
It  appears  from  a  recital  In  the  bill  of  excep- 
tions that  the  garnishee  at  the  hearing  ex- 
pressly declined  to  make  the  officer  who 
made  the  return  of  service  of  summons  of 
gaimlshment,  dated  December  4,  1896,  a  par- 
ty to  the  traverse  and  proceedings  In  the 
case.  The  court,  after  hearing  the  case, 
rendered  the  following  Judgment:    "Ahrens 


&  Ott  Manufacturinir  Company,  v.  William  A. 
Patton,  Defendant,  and  O'Neill  Manufactur- 
ing Company,  as  Garnishee.  Judgment  and 
Fi,  Fa.  Garnishment  Answer  and  Issue. 
At  January  Term,  1897.  In  Floyd  Superior 
Court  Principal,  $458.08;  interest  $206.35; 
cost  on  fl.  fa.,  $11.86.  It  appearing  to  the 
court  from  an  inspection  of  the  record  that 
the  plaintiff  has  obtained  a  judgment  against 
defendant;  that  execution  has  issued  there - 
•on  for  the  sums  of  money  so  recovered;  that, 
after  allowing  all  payments,  there  is  now 
due  upon  said  Judgment  the  several  sums  of 
principal,  interest  and  costs  above  set  out 
opposite  the  case  stated;  it  further  appear- 
ing that  the  above-named  garnishee  was  on 
December  4,  1896.  at  9:50  o'clock  a.  m.,  serv- 
ed by  a  constable  with  k  summons  of  gar- 
nishment returnable  to  the  third  Monday  in 
January,  1807;  that  no  answer  has  been 
made  and  filed  thereto,  either  at  the  first 
term  of  this  court  next  after,  or  at  any  sub- 
sequent term  of  this  court,  but  that  the  gar- 
nishee in  the  above-entitled  case  is  even  now 
in  default— on  motion  of  counsel  for  plain- 
tiff the  case  Is  entered  in  default  and  judg- 
ment upon  said  default  is  now  rendered  by 
the  court  in  favor  of  the  plaintiff  and  against 
the  garnishee,  the  O'Neill  Manufacturing 
Company,  for  the  sum  of  four  hundred  and 
fifty-eight  and  o^/ioo  dollars,  principal  debt; 
the  sum  of  two  hundred  and  six  and  *Vioo 
dollars.  Interest  to  January  19,  1890;  eleven 
and  sB/ioo  dollars,  the  sum  due  for  costs  on 

said  fi.  fa.;    and  the  further  sum  of  

dollars,  for  costs  in  this  behalf  laid  out  and 
expended.  April  12,  1899.  W.  M.  Henry, 
Judge  Superior  Courts  Rome  Circuit."  Upon 
this  judgment  the  garnishee  assigns  error 
In  its  bill  of  exceptions.  The  bill  of  excep- 
tions also  alleges  error  in  sustaining  the 
oral  motion  of  counsel  for  plaintiff  in  fi.  fa. 
to  strike  the  answer  and  amended  answer  of 
the  garnishee  to  the  motion  to  enter  up  judg- 
ment against  it  as  a  defaulting  garnishee, 
and  in  holding  that  the  garnishee  was  in  de- 
fault as  to  answer  to  said  garnishment  as 
charged  and  alleged  in  the  motion  to  enter 
up  judgment  and  in  entering  up  said  judg- 
ment against  the  0*Neill  Manufacturing 
Company  as  a  defaulting  garnishee. 

1,  2.  The  return  of  the  officer  in  this 'case 
clearly  meant  that  the  summons  was  served 
directing  the  garnishee  to  file  its  answer  in 
the  court  In  which  the  proceeding  was  pend- 
ing. There  was  really  no  contest  about  this 
construction  placed  by  the  court  upon  the  re- 
turn of  the  officer.  In  response  to  this  mo- 
tion to  enter  up  a  judgment  by  default 
against  the  garnishee  it  answered  that  the 
summons  served  upon  it  actually  directed 
it  to  make  answer  in  another  court  This 
was,  in  effect  a  traverse  of  the  truth  of  the 
officer's  return  of  service.  In  such  a  case, 
in  order  to  have  the  issue  of  this  traverse 
passed  upon  by  the  court  it  is  necessary 
to  make  the  officer  a  party  thereto.  This  the 
record  shows  the  garnishee  expressly  declln 
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cd  to  do.  It  followa,  tberefore,  that  there 
was  no  error  in  striking  the  answer  to  the 
plaintliTs  motion  to  enter  the  judgment,  or 
in  entering  a  Judgment  in  the  plaintiiTs  fa- 
vor against  the  garnishee. 

3.  It  appears  from  the  record  that  this 
garnishee  had  been  in  default  for  several 
terms.  It  is  insisted  by  counsel  for  plaintiff  in 
error  that  it  should  have  been  allowed  to  file 
its  answer  nunc  pro  tunc  at  the  term  of  the 
court  at  which  this  case  was  tried.  No  suffi- 
cient reason  appearing  in  the  record  for  allow- 
ing the  garnishee  to  file  its  answer  after  it  was 
in  default,  the  court  was  clearly  right  in  re- 
jecting the  same.  This  does  not  seem  to  be 
a  matter  even  in  the  discretion  of  the  court 
In  the  case  of  Bearden  v.  Railroad  Co.,  82 
Oa.  605,  9  S.  E.  603,  it  appeared  that  the 
garnishee  was  in  default,  and  that  no  reason 
was  assigned  for  his  failure  to  answer.  This 
court  held  that  it  was  error  in  the  judge 
below  to'  allow  counsel  for  the  garnishee 
further  time  to  look  into  the  matter,  and  to 
refuse  to  strike  the  answer  of  the  garnishee 
subsequently  filed,  and  to  enter  up  judg- 
ment against  it  as  in  cases  of  default 
Judgment  affirmed.  All  the  justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 


(110  Ga.  771) 


BROWN  V.  STATES. 


(Supreme  Court  of  Georgia.  May  12,  1900.) 
CARRIERS— REMAINING  IN  WRONG  CAR. 
Though  the  only  purpose  of  a  passenger  up- 
on a  railroad  train,  in  entering  a  car  which  had 
been  set  apart  for  passengers  of  another  race, 
may  have  been  to  pass  throngh  the  same  in  or- 
der to  reach  a  car  to  which  he  had  been  assign- 
ed, and  in  which  he  had  been  previously  riding, 
yet  if,  upon  being  requested  by  the  conductor 
to  leave  the  car  so  entered,  he  refused  to  do  so, 
declared  he  would  ride  where  he  pleased,  and 
that  the  conductor  had  no  right  to  pat  him  out, 
and  was  thereupon  ejected  from  that  car,  such 
passenger  was  guilty  of  the  forbidden  act  of 
^'remaining"  in  a  car  other  than  that  to  which 
he  had  been  assigned,  and  therefore  liable  to 
prosecution  under  section  528  of  the  Penal  Code. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Washington 
county;  B.  D.  Evans,  Judge. 

Julius  Brown  was  convicted  of  remaining 
in  a  car  other  than  that  to  which  he  had  been 
assigned,  and  brings  error.    Affirmed. 

Evans  &  Evans  and  M.  G.  Bayne,  for  plain- 
tiff in  error.  B.  T.  Rawlings,  SoL  Gen.,  for 
the  State. 

LUMPKIN,  P.  J.  Section  626  of  the  Penal 
Code  requires  railroad  companies  doing  busi- 
ness in  this  state  to  furnish  equal  accommoda- 
tions, in  separate  cars,  or  compartments  of 
cars,  for  white  and  colored  passengers.  Sec- 
tion 527  makes  it  the  duty  of  conductors  or 
other  employes  in  charge  of  such  cars  to  as- 
sign passengers  to  their  respective  cars  or 
compartments,  and  confers  upon  the  servants 
of  railroad  companies  the  necessary  police 


powers  to  cany  cot  the  provisions  of  these 
two  sections.  Section  528  declares  that  "any 
passenger  remaining  in  any  car  or  compart- 
ment or  seat,  other  than  that  to  which  he  may 
have  been  assigned,  shall  be  guilty  of  a  mis- 
demeanor," and  empowers  conductors  and 
other  railroad  employes  to  eject  from  a  train 
or  car  any  passenger  who  refuses  to  remain 
"in  such  car  or  compartment  or  seat  as  may 
be  assigned  to  him."  The  plaintiff  in  error 
was  convicted  in  the  county  court  of  Wash- 
ington county  of  violathoig  the  provisions  of 
the  section  last  mentioned,  and  thereupon 
sued  out  a  certiorari  to  the  superior  court, 
to  the  overruling  of  which  he  excepted.  The 
only  question  presented  for  determination  by 
this  court  is  whether  or  not  the  evidence  war- 
ranted the  Judgment  of  guilty  rendered  by 
the  county  Judge,  who  tried  the  case  without 
a  jury.  At  the  trial  it  appeared  that  an  ex- 
cursion train,  upon  which  both  white  and 
colored  people  were  transported,  waa  run 
from  Savannah  to  Macon.  Before  leaving  Sa- 
vannah, the  colored  passengers  were  assigned 
to  two  of  the  cars  composing  the  train,  and 
the  white  passengers  to  another  of  thenL 
The  train  was  so  arranged  that  the  car  for 
the  white  people  was  placed  between  the  two 
cars  provided  for  the  colored  people.  At  a 
point  in  Washington  county.  Brown  left  the 
rear  car,  In  which  colored  people  were  riding, 
and  entered  the  car  in  which  the  white  pas- 
sengere  were  seated.  The  conductor,  with  the 
aid  of  a  passenger  whom  he  called  to  his  as- 
sistance, forcibly  ejected  Brown  from  the 
car  thus  entered  by  him,  and  the  grand  Jury 
subsequently  indicted  him  for  "remaining" 
in  that  car  after  having  been  assigned  to  an- 
other. As  to  the  facts  above  recited  there 
was  practically  no  controversy.  It  is  infer- 
able from  the  testimony  of  the  conductor  that 
Brown  had  been  aflsigned  in  Savannah  to  the 
rear  car  set  apart  for  colored  peopla  Accord- 
ing to  his  statement,  however,  he  had  been 
assigned  to  the  front  car  provided  for  people 
of  his  race.  EUs  contention  was  that,  having 
at  some  point  on  the  Journey  left  the  front  car 
and  gone  into  the  rear  car,  he  was  proceeding 
to  go  from  the  latter  to  the  former,  and  had 
for  this  purpose  only  entered  the  intermediate 
car  occupied  by  white  people,  when  he  was 
accosted  by  the  conductor  and  requested  to 
leave  the  same.  There  was,  however,  evi- 
dence for  the  state  to  the  effect  that,  when 
this  request  was  made.  Brown,  with  an  oath, 
refused  to  leave  the  car,  declaring  that  he  had 
paid  his  fare  and  had  a  right  to  ride  where 
he  pleased,  and  that  he  was  thereupon  eject- 
ed from  the  car.  It  makes  no  difference 
whether,  in  point  of  fact.  Brown's  proper 
place  was  in  the  front  or  in  the  rear  car  set 
apart  for  colored  people.  In  neither  event 
was  it  lawful  for  him  to  "remain"  in  the  car 
provided  for  white  people,  after  being  request- 
ed by  the  conductor  to  leave  the  same.  Giv- 
ing the  accused  the  full  benefit  of  the  theory 
that  he  entered  the  white  people's  car  with 
no  Intention  except  to  pass  through  the  same. 
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and  would  have  done  so  if  he  had  not  been 
Interrupted,  the  above-recited 'evidence  aa  to 
what  actually  occurred  when  the  conductor 
accoflted  him  warranted  the  conclusion  that  he 
committed  the  misdemeanor  forbidden  by  sec- 
tion 528  of  the  Penal  Code.  He,  It  is  true, 
denied  the  correctness  of  that  version  of  the 
matter;  but  we  must  deal  with  the  case  upon 
the  assumption  that  the  Jury,  as  It  was  their 
right  to  do,  believed  the  state's  witnesses.  If. 
when  requested  by  the  conductor  to  leave  the 
white  people's  car.  the  accused  had  promptly 
proceeded  to  do  so.  as  required,  we  are  not 
prepared  to  say  he  would  have  been  a  crim- 
inal merely  because  of  the  fact  that  he  had 
unlawfully  entered  this  car.  The  gist  of  the 
offense  is  remahiing  in  a  car  other  than  the 
one  to  which  a  passenger  may  have  been 
assigned,  and  the  state's  evidence  warranted 
a  finding  that  the  plaintiff  in  error  did  remain 
In  a  car  other  than  that  to  which  he  had  been 
assigned.  His  refusal  to  leave  the  car,  ac- 
companied by  the  positive  assertion  of  a  right 
to  ride  therein,  and  resistance  to  the  con- 
ductor's effort  to  evict  him.  certainly  was  re- 
maining, and  the  length  of  time  he  remained 
was.  of  course,  immaterial.  Judgment  affirm- 
ed. All  the  justices  concurring,  except  FISH. 
J.,  absent  on  account  of  sickness. 


(110  Oa.  627) 

JAMES  et  al.  v.  CHEROKEE  LODGE,  NO. 
66,  F.  &  A.  M. 

(Supreme  Court  of  Georgia.     April  11,   1900.) 
ESTOPPEL  BT  DEBD-DIRECTINO  VERDKyT. 

1.  That  a  deed  which  made  no  mention  of,  or 
reference  to,  any  will,  and  which  purported  to 
convey  a  designated  fractional  interest  in  speci- 
fied realty  located  in  this  state,  also  purported 
to  convey  all  the  grantor's  interest  therein  by 
inheritance  from  a  named  deceased  person  or 
otherwise,  does  not  estop  the  graotee  from  set- 
ting up,  as  against  peisons  claiming  exclusively 
under  an  alleged  will  of  such  decedent,  under- 
taking to  devise  such  realty,  that  the  instrument 
was  void  as  a  will  because  not  attested  accord- 
ing to  the  laws  of  this  state,  although,  upon 
the  theory  that  it  was  void,  the  grantor,  at  the 
time  of  executing  the  deed,  had  no  interest  In. 
or  title  to,  the  realty  in  question. 

2.  It  being  conceded  that,  unless  the  defend- 
ant in  this  case  was  estopped  from  disputing  the 
validity  of  the  alleged  will  under  which  the 
plaintiffs  claimed,  they  had  no  right  to  recover, 
the  court  did  not  err  in  directing  a  verdict  in 
favor  of  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
B.  J.  Beagan,  Judge. 

Action  by  Mary  J.  James  and  others 
against  Cherokee  Lodge,  No.  66,  Free  and 
Accepted  Masons.  Judgment  for  defendant. 
Plaintiffs  bring  error.    Affirmed. 

Wright  &  EvTlng,  Fielder  &  Mundy,  and 
Dean  &  Dean,  for  plaintiffs  in  error.  Max 
Meyerhardt.  for  defendant  in  error. 

COBB.  J.  Mary  J.  James  and  others 
brought  an  action  against  the  defendant,  a 
Masonic  lodge,  to  recover  a  city  lot  located 
hk  Borne.  Ga.    Upon  the  trial  the  foUovTlng 


facts  appeared:  The  will  of  Ambrose  Mills 
was  executed  in  1845.  It  was  probated  and 
admitted  to  record  in  the  state  of  North  Caro- 
lina in  1840,  and  contained  an  item  which 
devised  to  his  daughter  Jane  A.  King  the 
property  in  controversy,  to  be  held  by  her 
"during  her  natural  life,  for  the  use  and  sup- 
port of  herself  and  children,  and  at  her  death 
said  property  ♦  ♦  ♦  to  be  equally  divided 
among  the  heirs  of  her  body."  To  this  will 
there  were  only  two  witnesses.  Jane  A 
King  caused  a  certified  copy  of  this  will  to 
be  recorded  in  the  office  of  the  ordinary  of 
Floyd  county,  where  the  property  was  locat- 
ed. She  died  in  1890,  having  had  born  to 
her  eight  children,  three  of  whom  died  before 
she  did  leaving  children.  The  phUntiffs  in 
the  present  case  are  the  children  of  these 
three  children,  viz.:  Bebecca  Hill,  who  was 
born  in  1838,  and  died  in  1879;  Eva  Gibson, 
who  was  bom  in  1836,  and  died  in  1885;  and 
Mary  L.  Rose,  who  was  born  in  1830,  and 
died  in  1884.  In  1869  the  eight  children  of 
Jane  A.  King  conveyed  all  of  their  interest 
in  the  property  in  controversy  to  Turner  A. 
Cleaves,  and  in  the  record  are  deeds  show- 
ing that  the  defendant  is  the  successor  in  title 
of  Cleaves.  The  deed  from  Rebecca  Hill 
conveyed  a  one-eighth  interest  in  the  proper- 
ty, and  also  "all  the  rights  which  said  Re- 
l>ecca  A.  Hill  has  by  inheritance  from  her 
grandfather  Ambrose  Mills  or  in  any  other 
way."  The  deed  from  Eva  Gibson  conveyed 
a  one-eighth  imdivided  interest  in  the  prop- 
erty. The  deed  from  Mary  L.  Rose  conveyed 
a  one-eighth  interest  in  the  property,  the 
grantor  describing  her  interest  as  being  "all 
the  interest  I  have  by  inheritance  from  my 
grandfather,  or  by  deed  of  gift  or  otherwise 
from  my  mother,  or  in  any  other  way,  and 
also  all  the  interest  of  my  children  in  said 
property."  The  judge  directed  a  verdict  in 
favor  of  the  defendant,  and  to  this  the  plain- 
tiffs excepted. 

1.  The  will  of  Ambrose  Mills  not  having 
been  executed  according  to  the  laws  of  Geor- 
gia, title  to  realty  situated  in  this  state  would 
not  pass  thereunder.  Knight  v.  Wheedon, 
104  Ga.  309,  30  S.  E.  794.  It  was  not  con- 
tended that  the  will  was  operative  in  this 
state,  but  the  position  of  counsel  for  plain- 
tiff in  error  was  that  as  Mrs.  King  had  rec- 
ognized the  will  as  valid,  and  as  it  appeared 
from  the  language  used  in  the  deeds  from  her 
children  to  Cleaves  that  they  had  also  treat- 
ed the  property  as  passing  under  the  will, 
they,  and  those  claiming  under  them,  would 
be  estopped  to  deny  the  validity  of  the  will, 
and  that  the  defendant,  who  claims  under 
Cleaves,  would  be  likewise  estc^ped.  Let  it 
be  conceded  that  the  law  is  that  one  who 
expressly  recognizes  as  valid  a  will  which 
is  not  valid,  and  who  in  terms  conveys  an 
Interest  in  property  aa  having  been  acquired 
under  such  will,  would  be  estopped  from  de- 
nying the  validity  of  the  will,  and  that  his 
grantees  would  be  lllcewise  estopped;  there 
is  not  a  word  in  the  deeds  from  the  parents 
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of  tbe  plaintiffs  In  tbe  present  case  to 
Cleayes  which  refers  to  the  will  of  Ambrose 
Mills,  and  the  only  statement  In  any  of  the 
deeds  which  would  connect  the  conveyance 
in  any  way  with  the  will  is  that  a  one-eighth 
interest  is  conveyed  in  each  one,  which 
might,  in  a  certain  contingency,  have  been 
the  interest  which  they  would  have  acquir- 
ed under  the  will  of  Ambrose  Mills.  Con- 
struing the  language  used  in  the  deeds  most 
favorably  to  the  plaintiffs,  it  would  give  rise 
to  a  mere  conjecture  that  the  parties  were 
dealing  with  the  property  as  if  their  title 
had  been  derived  through  the  will.  An  es- 
toppel must  have  more  than  this  for  Its 
foundation.  What  was  done  by  Jane  A. 
King  and  her  children,  other  than  the  par- 
ents of  the  plaintiffs,  would  not  have  the  ef- 
fect of  estopping  Cleaves  or  his  successor 
in  title,  the  defendant,  from  setting  up 
against  the  plaintiffs  the  invalidity  of  the 
will.  Neither  the  parents  of  the  plaintiffs 
nor  their  grantees  would  be  bound  In  any 
way  by  what  the  other  children  of  Jane  A. 
King  did,  nor  would  any  of  the  children  of 
Jane  A.  King  be  bound  by  her  voluntary  act 
in  having  a  certified  copy  of  the  will  re- 
corded in  this  state.  There  being  no  law 
authorizing  the  record  of  a  certified  copy  of 
such  a  will  in  this  state,  its  presence  in  the 
office  of  the  ordinary  of  Floyd  county  would 
not  be  notice  to  any  one,  and  its  being  so  re- 
corded, if  it  had  any  effect  at  all,  would  cer- 
tainly not  affect  the  rights  of  any  one  save 
those  directly  connected  with  or  concerned 
in  having  the  record  made.  Even  if  it  be 
conceded  that  Jane  A.  King  would  be  es- 
topped from  setting  up  title  to  the  property 
except  as  the  will  provided,  there  is  nothing 
in  the  deeds  of  any  of  the  children  which 
would  amount  to  an  election  to  claim  under 
the  will,  and  therefore  the  grantee  in  these 
deeds  acquired  whatever  Interest  the  gran- 
tors had,  no  matter  from  what  source  It  may 
have  been  derived. 

2.  The  plaintiffs  in  the  present  case  de- 
pended entirely  for  a  recovery  upon  the  will 
of  their  great-grandfather,  and  consequently 
what  their  rights  may  be  as  heirs  at  law  Is 
not  determined  in  the  present  case.  The 
court  did  not  err  in  directing  a  verdict  in 
favor  of  the  defendant  Judgment  affirmed. 
All  the  justices  concurring. 


CUO  Oa.  639) 

WEBB  et  al.  v.  PARKS. 
(Supreme  Court  of  Georgia.    May  12,  1900.) 

SALB    BT    ADMINISTRATOR— GONFUCTING    TI- 
TLKS— ADJUDICATION. 

Persons  whose  alleged  interests  In  lands  ad- 
vertised for  sale  by  an  administrator  are  an- 
tagonistic, and  who  file  separate  and  independ- 
ent claims  thereto,  cannot,  merely  l^ecause  they 
are  insolvent  be  properly  joined  as  co-defendants 
to  an  equitaUe  petition  brought  by  the  admin- 
istrator, praving  that  the  prosecntion  of  the 
daima  be  enjoined,  that  a  receiver  be  araointed 
to  take  charge  of  the  lands  pendente  hte,  and 
that  the  conflicting  claims  of  title  be  adjudicated 


and  settled  by  the  Judgment  to  be  rendered  upon 
such  petition.  - 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Gilmer  county; 
George  F.  Gober,  Judge. 

Petition  by  R.  P.  Paries,  administrator, 
against  Mary  E.  Webb  and  M.  M.  Barnes. 
Judgment  for  petitioner,  and  defendants 
bring  error.    Reversed. 

Clay  &  Blair  and  J.  P.  Periy,  for  plaintiffs 
in  error.  Teaaley  &  Hatcheson,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  This  was  a  petition  by 
R.  P.  Parks,  as  administrator  of  the  estate 
of  M.  M.  Parlis,  deceased,  against  Mary  E. 
Webb  and  M.  M.  Barnes.  The  petition  made, 
in  brief,  the  following  case:  The  adminis- 
trator had  obtained  from  the  court  of  or- 
dinary an  order  authorizing  him  to  sell  sev- 
eral lots  of  land  belonging  to  the.  estate  of  the 
intestate.  These  lands  were  duly  advertised 
for  sale  on  the  first  Tuesday  in  December, 
1809.  Mary  E.  Webb,  one  of  the  defendants, 
filed  a  claim  to  several  of  the  lots.  M.  M. 
Barnes,  the  other  defendant,  ffied  a  dahn  to 
all  of  the  lots.  Each  claimed  separately  and 
independentiy  of  the  other.  Both  claims 
were  returnable  to  the  Blay  term,  1900,  of 
the  superior  court  Defendants  are  hisolvent. 
The  prayers  of  the  petition  were  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
lands  and  hold  the  same  under  the  direction 
of  the  court,  that  the  defendants  be  enjoined 
from  prosecuting  the  claim  cases,  and  that 
their  rights  In  the  premises  be  determined 
by  the  judgment  to  be  rendered  upon  this 
petition.  The  defendants  filed  separate  de- 
murrers, in  which  they  set  up  that  the  peti- 
tion was  not  maintainable,  because  it  showed 
on  its  face  that  the  claims  filed  by  them  were 
separate  and  distinct;,  that  they  were  differ- 
ent persons,  claiming  Independently  of  each 
other;  that  their  interests  in  the  lands  were 
several;  and  that  for  these  reasons  they  coukl 
not  be  joined  in  the  same  action.  At  the 
hearing  before  the  judge  the  demurrers  were 
considered  in  connection  with  the  applica- 
tion for  an  Injunction  and  the  appointment  of 
a  receiver.  His  honor,  being  of  the  opinion 
that  the  demurrers  were  not  well  taken,  and 
acting  upon  the  case  as  presented  by  the  evi- 
dence, appointed  a  receiver  and  granted  an 
injunction  as  prayed  In  the  petition.  To  this 
the  defendants  excepted. 

We  have  no  hesitation  in  reaching  the  con- 
clusion that  there  was  a  misjoinder  of  par- 
ties defendant  There  is  no  allegation  that 
the  defendants  have  any  common  interest  in 
the  lands  in  dispute,  or  that  there  was  any 
collusion  between  them.  Nor  does  the  peti- 
tion set  forth  any  fact  showing  a  necessity 
for  joining  these  defendants  in  the  same  ac- 
tion. Indeed,  it  distinctly  appears  that  there 
is  no  bond  of  union  between  them,  save  the 
fact  that  both  are  poor.  So  far  as  can  be 
gathered  from  the  petition,  their  interests  la 
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the  sabject-matter  in  eontroyersy  are  direct- 
ly antag<Hii8tic  and  it  does  not  appear  that 
the  issue  or  iasoea  inyolved  in  the  dispute  be^ 
tween  ^ther  claimant  and  the  plaintiff  is  or 
are  identical  with  the  issue  or  issues  to  be 
determined  in  the  controversy  between  the 
plaintiff  and  the  other  claimant  On  the  con- 
trary, the  petition  itself  v  strongly  indicates 
that  the  questions  to  be  adjudicated  in  one  of 
the  claim  cases  would  necessarily  be  differ- 
ent from  those  to  be  disposed  of  in  the  other. 
Byidently  the  two  claimants  do  not  stand  on 
the  same  ground,  or  plant  their  respective  con- 
tentions upon  propositions  of  law  or  fact 
which  they  have  a  common  interest  in  main- 
taining against  the  plaintiff.  This  case  dif- 
fers widely  from  that  of  Smith  y.  Dobbins, 
87  Ga.  a03,  18  S.  B.  496.  There  several  exe- 
cutions, in  favor  of  different  creditors  of  a 
common  debtor,  were  levied  on  land  as  his 
property.  A  third  perscm  claimed  as  against 
them  an,  and  it  appeared  that  the  several 
claim  cases  all  involved  *'the  same  question," 
and  that  it  was  one  "upon  the  decision  of 
which  the  subjection  or  nonsubjection  of  the 
property  to  all  the  executions"  depended. 
Accordingly  it  was  held,  and  we  think  prop- 
erly, that  the  claimant  could,  by  filing  an 
equitable  petition,  "bring  to  trial  all  of  the 
claim  together."  He  had  identlcaUy  the  same 
contention  to  make  against  each  and  every 
plaintiff  in  execution,  and  they  were  Jointly 
interested  in  defeating  that  contention.  The 
decision  in  that  case,  and  the  authorities  cit- 
ed in  the  opinion,  rest  upon  the  principle  that 
when  there  is  "one  common  right  in  contro> 
versy,"  which  several  persons  have  a  Joint 
int^est  in  establishing  against  one  person,  or 
which  one  person  has  the  right  to  assert 
against  several,  equity  may  intervene  and 
have  the  whole  matter  determined  in  one  ac- 
tion, notwithstanding  there  may  be  no  privity 
of  law  or  estate  between  the  several  persons 
thus  Jointly  interested  in  the  subject-matter 
of  the  controversy.  When,  however,  a  num- 
ber of  persons  are  at  variance  among  them- 
selves as  to  their  alleged  righta  with  respect 
to  particular  property,  each  claiming  antag- 
onistically to  all  the  others,  and  there  Is  no 
"community  of  interest  among  them  in  the 
questions  ot  law  and  fact  iuvolved  in  the  gen- 
eral controversy,  or  in  the  kind  and  form  of 
reUeT'  which  they,  respectively,  and  each  for 
himself,  demand,  equity  will  not  compel  them 
to  consolidate  and  engage  in  a  pellmell  strug- 
gle. In  other  words,  if  we  may  borrow  a 
warlike  illustration,  it  would  not  be  Just  or 
fkir  to  constrain  soldiers  at  enmity  with  each 
other  to  fight  side  by  side  against  a  com- 
mon foe,  nor  to  allow  the  latter  the  advantage 
of  having  the  attention  of  bis  adversaries  di- 
verted from  attacks  they  might  successfully 
make  upon  him  by  pressing  distractions  and 
causes  of  quarrel  among  themselves.  We  are 
dear  that  each  of  the  claimants  in  this  case 
has  a  right  to  have  his  individual  and  inde- 
pendent claim  of  title  against  the  plaintiff 
tried  separately,  without  being  burdened  with 


the  trial  of  any  other  issue;  and  it  follows 
that  the  court  erred  In  not  holding  that  the 
demturers  were  well  taken,  and  consequent- 
ly in  not  denying  the  prayers  for  the  appoint- 
ment of  a  receiver  and  the  granting  of  an 
injunction.  Judgment  reversed.  All  the  Jus- 
tices concurring,  except  FISH,  Jt  absent  on 
account  of  sickness. 


(UO  Qa.  762) 

COCHRAN  et  al.  v.  HUDSON,  Ordinary. 

(Supreme   Court   of   Georgia.     May   11,    1900.) 

VTIlir-CONSTRUCTION— NATURE    OF   ESTATE— 
PAROL  BVIDBNCB— FRIVOLOUS  APPEAL. 

1.  A  will  declared  the  testamentary  intention 
as  follows:  *1  give,  devise,  and  bequeath  to 
my  heloved  wife  •  ♦  ♦  all  my  property, 
both  real,  mineral,  and  personal,  wherever  it 
may  be.  I  also  give  to  her  my  dwelling  house, 
and  the  use  of  all  improven\ents;  also  [certahi 
described  lots  of  land];  to  have  and  to  hold  the 
same  her  natural  life,  and  after  her  decease  I 
devise  and  bequeath  •  •  •  the  above"  to 
four  named  daugntera  Held,  that  the  wife  took 
an  estate  for  life  in  all  of  the  property  of  the 
testator,  both  real  and  personal,  wim  remainder 
to  his  daughters. 

2.  The  language  of  this  will  was  unambigu- 
ous, and  parol  evidence  was  inadmissible  to  show 
the  testator's  intention,  but,  inasmuch  as  the 
parol  evidence  introduced  tended  to  support  the 
construction  given  above.  Its  admission  was 
harmless. 

3.  It  dearly  appearing  that  the  defendant  in 
error  has  brought  to  this  court  superfluous  and 
immaterial  portions  of  the  record,  it  is  adjudged 
that  the  costs  thus  incurred  be  paid  by  him. 

(Syllabus  by  the  Court) 

Error  from,  superior  court,  Paulding  coun- 
ty;  C.  G.  Janes,  Judge. 

Action  by  F.  P.  Hudson,  ordinary,  for  the 
use  of  the  heirs  of  A.  M.  Wood,  deceased, 
against  W.  L.  Cochran,  executor,  and  others. 
Judgment  for  plalntifTs,  and  defendants 
bring  error.    Affirmed. 

A.  J.  Camp,  A.  L.  Bartlett,  and  L.  M. 
Wasblngton,  for  plaintiffs  in  error.  J.  J. 
Northcutt,  for  defendants  in  error. 

SIMMONS,  C.  J.  In  the  year  1888  Jerry 
Wood  died,  leaving  a  will,  the  portion  of 
which  necessary  to  the  present  discussion 
was  as  follows:  *1  give,  devise,  and  be- 
queath to  my  beloved  wife,  A  M.  Wood,  all 
my  property,  botb  real,  mineral,  and  per- 
sonal, wherever  it  may  be.  I  also  give  to 
her  my  dwelling  house,  and  the  use  of  all 
improvements;  also  [certain  described  lots 
of  land];  to  have  and  to  hold  the  same  her 
natural  life,  and  after  ber  decease  I  devise, 
bequeath,  and  therefore  in  the  following 
manner  I  desire  and  direct  the  above  l>e 
equally  divided  between  my  four  daughters 
as  follows,"  etc.  The  wife  and  one  Cochran 
were  appointed  executrix  and  executor  of 
the  will.  It  seems  that  Cochran  alone  quali- 
fied. The  wife  lived  until  1897.  After  her 
death  the  four  daughters  mentioned  in  the 
will  filed  their  equitable  petition  against 
Cochran,  the  executor,  for  an  account  and 
settiement,  claiming  that  their  mother  (Mra 
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Wood)  had  been  given  only  a  life  estate  in 
any  of  the  testator's  property.  The  execu- 
tor claimed  that  these  daughters  were  not 
entitled  to  recover,  as  legatees  under  the 
will,  any  of  the  personal  property  of  the  tes- 
tator; that  the  will  gave  to  the  widow  of 
the  testator  an  absolute  fee  in  the  personal 
property  and  a  life  estate  in  the  described 
realty.  The  case  was  referred  to  an  auditor 
to  report  on  the  accounts  of  the  executor. 
The  auditor  was  given  power  to  decide  ques- 
tions both  of  law  and  of  fact  which  arose 
in  the  litigation.  In  his  report  on  the  law 
of  the  case  he  held  that  the  contentions  of 
the  executor  were  sound,  and  that  the  will 
gave  to  the  widow  a  life  estate  in  the  real 
property  only,  and  an  absolute  estate  in  the 
personalty.  So  far  as  we  can  understand 
the  auditor's  report  and  the  exceptions  there- 
to, he  seems  to  have  refused,  in  the  hearing 
before  him,  to  admit  parol  evidence  as  to 
the  intention  of  the  testator  in  regard  to  the 
personalty  and  as  to  the  value  of  the  per- 
sonalty which  went  Into  the  hands  of  the 
executor.  The  plaintiffs  filed  two  exceptions 
of  law  to  these  rulings  of  the  auditor: 
First,  that  he  had  erroneously  construed  the 
wiU  in  holding  that  it  gave  the  widow  a  life 
estate  in  the  land  only  and  an  absolute  es- 
tate in  the  personalty;  and,  second,  that  it 
was  erroneous  to  exclude  the  evidence  above 
mentioned.  When  the  case  came  on  for  a 
hearing  in  the  superior  court,  the  judge  sus- 
tained these  two  exceptions,  and  ruled  that 
the  will  gave  the  widow  a  life  estate  only 
in  all  of  the  property  of  the  testator,  both 
real  and  personal,  and  that  the  daughters 
took  the  remainder  In  all;  and  also  that  the 
auditor  erred  in  excluding  the  evidence  above 
mentioned.  The  auditor,  while  he  excluded 
the  evidence  as  to  the  intention  of  the  testa- 
tor and  as  to  the  value  of  the  personalty 
which  went  Into  the  hands  of  the  executor, 
made  a  calculation  as  to  the  liability  of  the 
executor  in  case  the  evidence  should  have 
been  admitted.  On  this  calculation  he  found 
that  the  executor  was  liable,  in  the  event 
the  widow  was  entitled  to  a  life  estate  only 
in  the  real  and  personal  property  of  the  tes- 
tator, in  a  certain  amount  No  exceptions  of 
fact  having  been  filed,  the  Judge,  having 
ruled  on  the  questions  of  law  as  above  de- 
tailed, directed  a  verdict  for  the  plaintiffs 
for  the  amount  so  found  by  the  auditor. 
The  only  questions  argued  here  were  as  to 
the  alleged  error  of  the  judge  in  sustaining 
the  two  exceptions  to  the  auditor's  report; 
that  is,  as  to  the  construction  of  the  will 
and  the  admissibility  of  the  evidence. 

1.  We  think  that  the  will  Is  unambiguous 
as  to  both  the  real  and  the  personal  prop- 
erty of  the  testator.  In  our  opinion,  it  was 
clearly  the  testator's  Intention  to  give  his 
wife  only  a  life  estate  in  each.  The  fact 
that  he  described  the  realty  more  particular- 
ly, after  a  general  devise  of  all  of  his  prop- 
erty, does  not  show  that  he  intended  the 
limitation  to  the  life  of  the  wife  to  apply  to 


that  property  only,  ^e  will  was  evidently 
written  by  a  person  unskilled  in  writing 
such  instruments,  and  he  may  have  thought 
it  was  necessary  to  describe  the  land  in  or- 
der to  pass  the  title.  At  any  rate,  the  es- 
tate of  the  wife  is  limited  to  her  life  In  all 
the  property,  for  the  will  declares  that  she 
is  "to  have  and  to  hold  the  same"  for  her 
life  only.  The  words  "the  same''  apply  to 
all  the  property  devised  and  bequeathed  in 
this  portion  of  the  will.  In  disposing  of  the 
remainder  interests  in  this  property,  the 
will  uses  the  words  "the  above."  It  will  be 
observed  that  the  testator  first  gave  every- 
thing he  owned  to  his  wife,  and  the  subse- 
quent language  seems  clearly  to  limit  her 
estate  therein  to  her  life.  When  the  words 
"the  same"  and  "the  above"  were  used,  they 
evidently  referred  to  all  the  property  just 
above  described,  and  applied  to  all  of  it 
We  think  it  clear  that  it  was  the  intention 
of  the  testator  to  give  to  his  wife  a  life  es- 
tate only  in  all  of  his  property,  both  real 
and  personal,  with  remainder  in  all  to  his 
four  daughters.  It  was  contended  that  the 
first  clause  or  sentence  of  this  part  of  the 
will  gives  the  wife  the  absolute  fee  in  the 
entire  property,  real  and  personal;  and  the 
succeeding  clause,  which  undertakes  to  lim- 
it her  estate  to  her  life,  is  repugnant  to  the 
first,  and  is  therefore  void.  This  position, 
even  If  the  clauses  be  conceded  to  be  sepa- 
rate. Is  answered  by  the  decision  in  the  case 
of  Sheftall  v.  Roberts,  30  6a.  453,  where  it 
was  held  that,  "If  a  testator  gives,  in  one 
part  of  his  will,  an  absolute  estate,  and  in  a 
subsequent  clause  cuts  down  such  estate  to 
a  less  interest,  the  prior  gift  is  restricted 
accordingly." 

2.  The  judge's  construction  of  the  will 
having  been  correct,  he  did  not  err  in  sus- 
taining so  much  of  the  second  exception  to 
the  auditor's  report  as  complained  of  his 
ruling  out  evidence  of  the  value  of  the  per- 
sonal property  which  went  into  the  execu- 
tor's hands.  The  daughters  had  the  remain- 
der interest  in  the  personalty,  and  were,  of 
course,  entitled  to  an  accounting  for  it 
There  being  no  ambiguity  in  the  will,  it  was 
erroneous  to  sustain  that  part  of  the  excep- 
tions which  complained  of  the  ruling  out  of 
evidence  of  the  testator's  intention  as  to  the 
personal  property.  Inasmuch,  however,  as 
the  evidence  was  in  consonance  with  what 
we  think  the  will  meant.  It  was  harmless, 
and  will,  therefore,  not  work  a  reversal  of 
the  case. 

3.  This  case  was  brought  here  purely  on 
questions  of  law,— the  construction  of  the  will, 
and  the  admissibility  of  the  evidence  to  which 
objection  bad  been  made.  The  plaintiff  in 
error  specified,  as  necessary  to  be  brought  to 
this  court  only  such  parts  of  the  record  as 
were  necessary  to  a  dear  imderstanding  of 
the  errors  complained  of.  The  defendant  in 
error  was  not  satisfied  with  this  specification 
of  record,  but  applied  to  the  judge,  under 
section  5536  of  the  Civil  Code,  to  order  all  of 
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the  evidence  sent  up.  The  Judge  granted  the 
order,  and  in  compliance  therewith  the  clerk 
sent  up  110  additional  pages  of  written  evi- 
dence, taken  before  the  auditor,  and  consist- 
ing mainly  of  an  Inventory  and  appraisement 
of  the  testator's  personal  property,  list  of 
notes  and  accounts,  sale  bill  of  personal  prop- 
erty, returns  of  the  executor,  and  things  of 
that  sort,  not  one  of  which  throws  the  least 
light  upon  the  questions  made  by  the  bill  of 
exceptions.  It  was  wholly  unnecessary  to 
burden  this  court  with  the  task  of  looking 
over  this  mass  of  immaterial  matter,  and  we 
therefore  direct,  under  the  second  paragraph 
of  section  5536  of  the  Civil  Code,  that  the 
defendant  in  error  pay  the  clerk's  costs  in 
the  court  below  for  bringing  up  this  imma- 
t^ial  and  superfluous  matter.  Judgment  af- 
firmed, with  direction.  All  the  justices  con- 
curring, except  FISH,  J.,  absent  on  account 
of  sickness. 


(110  Ga.  760) 


PARKS  V.  STATE! 


(Supreme  Court  of  Georgia.    May  11,  1900.) 

CRIMINAL  LAW— APPEAL,  IN  FORMA  PAUPERIS 

—CONSTITUTIONAL  LAW-CODE 

—PROFANITY. 

1.  An  affidavit  filed  for  the  purpose  of  bring- 
ing a  case  to  this  court  in  forma  pauperis  must 
be  "intituled  in  the  cause,"  or  otherwise  on 
its  face  affirmatively  show  its  relation  thereto, 
or  it  will  not  be  treated  as  sufficient  to  relieve 
the  plaintiff  in  error,  or  his  attorney,  from  pay- 
ing the  costs  accruing  in  this  court. 

2.  Though  an  act  passed  prior  to  the  adoption 
of  the  Ck>ae  of  1895,  and  which  was  incorporat- 
ed therein,  be  subject  to  the  constitutional  ob- 
jection that  it  contains  matter  dififerent  from 
what  is  expressed  in  its  title,  or  that  it  at- 
tempts to  amend  a  section  of  the  Code  by  a 
mere  reference  to  its  numl>er,  these  defects 
would  not  render  invalid  the  section  of  the  Code 
embodying  the  act. 

3.  The  evidence  was  not  sufficient  to  warrant 
the  verdict,  and  the  judge  erred  in  overruling  the 
certiorari. 

(Syllabus  by  the  Court) 

Brror  from  aaperior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

Joe  Parks  was  convicted  of  using  profane 
language  in  the  presence  of  a  female.  From 
a  judgment  of  the  superior  court  affirming 
conviction,  he  brings  error.    Reversed. 

Blaloclc  &  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  SoL  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  tried  In  the 
county  court  upon  an  accusation  charging 
hhn  with  a  violation  of  that  part  of  section 
390  of  the  Penal  Code  which  malces  criminal 
the  use  of  profane  language  In  the  presence 
of  a  female.  Upon  conviction  he  applied  to 
the  JQdge  of  the  superior  court  for  a  writ  of 
certiorari,  upon  the  hearing  of  which  the 
Judgment  of  the  county  court  was  affirmed, 
and  the  accused  excepted. 

1.  The  affidavit  filed  by  the  accused  for  the 
purpose  of  relieving  himself  from  the  pay- 
ment of  the  costs  accruing  in  this  court  In  the 
present  case  is  as  follows: 

"Georgia,  Sumter  County.  Personally  comes 


Joe  Parks,  who  on  oath  says  that  he  is  un- 
able, from  his  poverty,  to  pay  the  costs  or  give 
the  security  for  the  eventual  condemnation 
money,  and  that  his  counsel  has  advised  him 
that  he  has  good  cause  for  a  writ  of  error. 

his 
"Joe    X    Parks, 
mark. 

"Sworn  to  &  subscribed  before  me  this 
March  24th,  1900. 

"H.  B.  Allen,  Deputy  Clk.,  S.  O." 

It  will  be  noticed  that  the  name  of  the 
case  to  which  the  affidavit  is  claimed  to  re- 
late does  not  appear  anywhere  in  the  affi- 
davit The  general  rule  is  that  affidavits  to 
be  used  in  judicial  proceedings  should  be  "in- 
tituled in  the  cause."  Warren  v.  Monnish, 
97  Ga.  399,  23  S.  B.  823;  1  Enc.  PI.  &  Prac. 
pp.  311  (1).  "a,"  374  (5).  The  reason  for  the 
rule  Is  that,  when  the  affidavit  is  thus  iden- 
tified -as  being  connected  with  the  case  to 
which  it  relates,  the  affiant  may  be  indicted 
for  perjury  in  the  event  the  statements  made 
in  the  affidavit  are  false.  If  the  affidavit  is 
not  entitled  In  the  cause,  or  if  the  name  of 
the  case  does  not  appear  in  some  part  of  the 
affidavit,  or  the  statements  made  therein  be 
not  sufficient  to  indicate  to  what  case  the  affi- 
davit relates,  it  could  not  be  used  as  a  foun- 
dation for  a  prosecution  for  perjury,  and  for 
this  reason  it  should  not  be  received  as  evi- 
dence in  any  court  in  any  proceeding  whatever. 
Applying  this  rule  to  the  present  case,  the 
affidavit  upon  which  the  plaintiff  in  error  re- 
lies to  relieve  him  from  paying  the  costs  ac- 
cruing In  this  court  cannot  be  considered.  It 
is  neither  entitled  in  the  cause,  nor  is  there 
anything  in  the  affidavit  to  indicate  to  what 
cause  It  relates.  The  defect  in  the  affidavit 
cannot  be  cured  by  a  certificate  from  the 
clerk  of  the  superior  court  that  after  the  affi- 
davit was  filed  In  his  court  he  indorsed  upon 
the  back  thereof  the  title  of  this  case.  The 
clerk  had  no  authority  to  do  this. 

2.  The  accused  moved  to  quash  the  accusa- 
tion on  the  ground  that  the  act  making  penal 
the  use  of  profane  language  in  the  presence 
of  a  female  was  unconstitutional,  for  the  rea- 
son that  it  contained  matter  different  from 
what  was  expressed  in  its  title,  and  was  an 
effort  to  amend  a  section  of  the  Code  by  a 
mere  reference  to  the  number  of  the  section. 
We  will  not  inquire  whether  or  not  these  at- 
tacks upon  the  act  are  well  founded,  because 
the  act  was  incorporated  into  the  Code  of 
1895,  and  these  defects.  If  they  exist,  would 
not  render  invalid  the  section  of  the  Code 
embodying  the  act  Railway  C6.  v.  State,  104 
Ga.  831,  81  S.  B.  531,  42  L.  R.  A.  518  (Syl., 
point  5). 

3.  While  the  evidence  in  this  case  amply 
supported  a  finding  that  the  accused  used  the 
language  charged  in  the  accusation,  it  was 
not  sufficient  to  authorize  a  finding  that  when 
he  used  the  same  he  knew  that  a  female  was 
within  hearing,  or  that  he  used  the  «ame  un- 
der circumstances  that  he  must  have  known 
this  fact.  It  is  true,  the  language  was  used 
on  a  public  road  near  a  dwelling  house,  bp' 
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a  female  was  in  the  house  and  heard  the 
language,  but  It  does  not  appear  that  the  ac- 
cused knew  who  constituted  the  members  of 
the  household  of  the  man  who  owned  the 
house.  Taking  the  evidence  as  a  whole,  it 
did  not  warrant  the  conviction  of  the  accused 
of  the  offense  charged  in  the  accusation. 
Judgment  reversed.  All  the  justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 


(UO  Ga.  518) 

SORREUiS  V.  CX)LLINS. 
(Supreme  Court  of  Georgia.    April  9,  1900.) 

GIFT  CAUSA  MORTIS— DBLIVBRY—HVIDIBNCH 
— DIRBCTINQ  VBRDICT. 
l.In  order  to  constitute  a  valid  gift  ot  per- 
sonalty, made  by  one  in  view  of  impending  dis- 
solution, it  is  not  necessary  that  there  Bhould 
be  a  delivery  of  the  property  to  the  donee  per- 
sonally; but  such  a  delivery  may  be  efitected, 
and  the  gift  rendered  valid,  by  a -delivery  to  a 
tbird  person  hi  trust  and  for  the  benefit  of  the 
donee.    . 

2.  If  personal  property  be  delivered  by  the 
owner  to  another  for  a  third  person,  with  the 
intention  of  making  a  donatio  causa  mortis,  at 
a  time  when  the  donor  is  not  in  his  last  illness, 
this,  without  more,  would  not  be  sufficient  to  ef- 
fectuate the  gift;  but  if  the  donor,  while  in  his 
last  Ulness  and  conscious  of  the  approach  of 
death,  reaffirms  the  gift,  and  requests  the  per- 
son receiving  the  property  to  retain  possession 
and  deliver  to  the  intended  donee  after  the  do- 
nor's death,  this  would  be  the  equivalent  of  a 
new  delivery,  taking  effect  from  the  time  such 
request  was  made. 

3.  Applying  the  rules  above  laid  down  to  the 
evidence  disclosed  by  the  record  in  the  present 
case,  the  court  erred  in  directing  a  verdict 
against  the  alleged  donee,  and  ought  to  have 
submitted  the  case,  under  proper  instructions,  to 
the  jury. 

(Syllabus  fay  the  Oourt) 

Error  from  superior  court,  Cobb  county; 
(leorge  F.  Gober,  Judge. 

Petition  for  interpleader  by  Octavia  H. 
Humphries  against  John  S.  Collins  and  G. 
C.  Sorrelis.  Judgment  for  claimant  Oollins, 
and  Sorrelis  brings  error.    Reversed. 

Mozley  &  Griffln,  for  plaintiff  in  error. 
Morris  &  Green  and  Thos.  Hutcherson,  for 
defendant  in  error. 

LEWIS,  J.  This  was  a  petition  for  inter- 
pleader filed  in  Cobb  superior  court  by  Mrs. 
Octavia  H.  Humphries  against  John  S.  Col- 
lins and  Mrs.  C.  G.  Sorrelis.  The  petition 
alleged,  in  substance,  as  follows:  Petitioner 
is  in  the  possession  of  $158.65,  which  is 
claimed  by  each  of  the  defendants.  The  pos- 
session was  obtained  as  follows:  Mrs.  Luoel- 
la  Collins,  wife  of  John  S.  Collins,  died  on 
July  24,  1896.  Some  time  before  she  died 
she  came  to  petitioner  and  stated  that  she 
had  a  package  which  she  wanted  petitioner 
to  deliver  to  her  mother,  Mrs.  C.  C.  Sorrelis, 
in  case  of  her  death.  Mrs.  Collins  delivered 
to  petitioner  the  package  for  that  purpose. 
She  did  not  state  its  contents.  Mrs.  Collins 
was  taken  sick  on  June  24,  1896,  and  died 
in  July  following.     During  her  last  Illness 


she  frequently  spoke  to  petitioner  about  the 
package,  and  enjoined  upon  petitioner,  in  case 
of  her  death,  to  deliver  the  package  to  Mrs. 
Sorrelis.  Petitioner  accepted  and  held  the 
package  for  the  purpose  of  making  the  de- 
livery in  accordance  with  the  request  of  Mrs. 
Collins.  John  S.  Collins  claimed  the  money 
after  the  death  of  Mrs.  Collins,  his  wife,  as 
her  sole  heir  at  law;  and  Mrs.  Sorrelis,  the 
mother  of  Mrs.  Collins,  claimed  it  as  a  gift 
from  her  daughter.  The  order  of  interpleader 
was  granted,  and  the  case  went  to  trial  on 
the  Issue  made  by  the  answers  of  the  two 
defendants,  each  claiming  the  money  as  above 
indicated.  Mrs.  Humphries,  the  petitioner, 
was  sworn  as  a  witness,  and  testified,  in  sub- 
stance, that  Mrs.  Collins  delivered  the  pack- 
age to  her  after  she  and  her  husband  had 
separated  in  October  before  she  died.  She 
came  to  the  home  of  witness  and  asked  her 
to  take  charge  of  the  package,  and,  if  she 
should  die  without  making  any  disposition  of 
it,  requested  witness  not  to  tell  any  one  where 
it  was  or  what  it  was,  but  to  give  it  to  the 
mother  of  Mrs.  Collins.  It  was  discussed  as 
to  where  the  package  should  be  placed,  and 
at  the  suggestion  of  witness  it  was  put  under 
the  carpet  in  witness'  home.  Mrs.  Collins 
was  in  wretched  health  at  the  time,  and  had 
been  for  several  years,  though  she  was  up 
most  of  the  time.  She  never  got  well,  but 
she  got  better.  During  the  last  illness  of 
Mrs.  Collins,  witness  was  at  her  home  fre- 
quently, and  she  would  repeatedly  admonish 
witness  to  do  what  she  had  told  her  about 
the  package.  The  last  conversation  between 
witness  and  Mrs.  Collins  about  the  packago 
was  a  short  while  before  the  tatter's  deatli. 
and  during  her  last  Illness.  In  it  she  en- 
Joined  witness  particularly  to  do  with  the 
package,  which  was  then  in  the  house  of 
witness,  where  it  was  first  deposited.  Just  as 
she  had  previously  told  her  to  do.  After  the 
death  of  Mrs.  Collins,  Mrs.  Humphries  car- 
ried the  package  to  Mrs.  Sorrelis,  who  was 
distressed  at  the  time  because  John  S.  Col- 
lins, her  son-in-law,  had  accused  her  daughter 
of  stealing  his  wife's  gold:  and  it  appears 
that  for  this  reason  Mrs.  SorreUs  did  not 
then  wish  to  keep  the  package,  and  returned 
it  to  Mrs.  Humphries.  It  appears  from  the 
record  that  Collins  had  charged  Mrs.  McEver. 
his  wife's  sister,  and  Mr.  Sorrelis,  the  hus- 
band of  Mrs.  Sorrelis,  with  stealing  the  mon- 
ey, and  a  criminal  prosecution  was  instituted 
on  this  account.  There  was  further  testimony 
introduced  on  the  trial  tending  to  show  that, 
in  the  last  interview  had  between  Mrs.  Col- 
lins and  Mrs.  Humphries,  the  former  was  in 
a  dangerous  condition,  and  apprehended  that 
she  might  live  but  a  little  while.  There 
was  also  some  testimony  showing  that  she 
was  treated  harshly  by  her  husband  during 
her  last  illness,  he  having  returned  to  her 
after  their  separation,  before  her  death.  At 
the  conclusion  of  the  testimony,  which  is  sub- 
stantially  set  forth  above,  the  court  below. 
on  motion  of  counsel  for  John  S.  Collins, 
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granted  tbe  following  order:  "This  evidence 
makes  a  dose  case,  to  my  mind.  You  have 
the  evidence,  though,  and  I  wish  you  would 
carry  it  up  to  the  supreme  court,  and  see 
what  they  will  do  with  it  Therefore  I  will 
direct  a  verdict"  A  verdict  was  accordingly 
directed  by  the  court  in  favor  of  John  S.  Col- 
lins and  against  Mrs.  C.  G.  Sorrells,  where- 
upon tbe  latter  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  in  her  bill 
of  exceptions  assigns  error  in  the  judgment  of 
the  court  overruling  her  motion.  Besides  the 
general  grounds,  the  motion  for  a  new  trial 
contains  the  further  ground  that  the  court 
erred  in  directing  a  verdict  in  favor  of  Col- 
lins and  against  movant 

1.  It  was  contended  by  counsel  for  defend- 
ant in  error  that  under  the  evidence  there 
was  not  such  a  delivery  of  the  property  In 
question  by  the  donor  to  tbe  donee  as  was 
necessary,  under  the  law,  to  constitute  a  valid 
gift  Section  3574  of  the  Civil  Code  declares: 
'A  gift  in  contemplation  of  death  (donatio 
causa  mortis)  must  be  made  by  a  person  dur- 
ing his  last  Illness  or  in  peril  of  death,  must 
be  intended  to  be  absolute  only  in  the  event 
of  death,  and  must  be  perfected  by  either 
actual  or  symbolical  delivery.  Such  a  gift 
so  evidenced,  may  be  made  of  any  personal 
property  by  parol,  and  proved  by  one  or  moi^ 
witnesses.**  From  the  wording  of  the  stat- 
ute it  will  be  readily  seen  that  it  is  not  ab- 
solutely necessary,  in  order  to  constitute  a 
valid  gitt  of  this  sort,  that  an  actual  delivery 
shall  take  place  from  the  donor  to  the  donee, 
but  that  a  symbolical  delivery  of  the  person- 
alty may  a«  effectually  convey  title  as  an 
actual  delivery.  But  we  think  it  very  dear 
that  an  actual  delivery  takes  place  whenever 
the  owner  of  the  property  delivers  the  same 
to  a  third  person,  charging  him  with  the  trust 
of  keeping  It  for  the  benefit  of  the  named 
donee.  There  is  nothing  in  the  dedsions  of 
this  court  cited  by  counsel  for  defendant  in 
error  at  all  in  conflict  with  this  view  of  the 
law.  For  instance,  in  the  case  of  McKenzie 
V.  Downing,  25  Ga.  669,  it  was  dedded  that 
to  complete  a  gift  mortis  causa,  there  must 
be  a  delivery  of  the  thing  given.  On  page 
670,  McDonald,  J.,  delivering  the  opinion, 
says:  *There  was  no  delivery  of  the  check 
to  tbe  payee,  or  to  any  one  else  for  him.  It 
remained  in  the  custody  of  the  drawer." 
There  seems  to  be  a  clear  Intimation  in  the 
opinion  that  had  the  owner  of  the  check  de- 
livered the  same  to  any  one  else  for  the  bene^ 
fit  of  the  payee,  the  delivery  would  have  been 
as  effectual  as  if  he  himself  had  handed  it 
directly  to  the  payee.  We  are  aware  of  au- 
thority to  the  effect  that  a  delivery  of  proper- 
ty to  a  third  person  as  the  agent  of  the  donor 
Is  not  suffident  but  it  does  not  follow  from 
tbis  prindple  that  a  delivery  to  one  in  trust 
for  the  donee  is  not  a  suffident  delivery.  In 
14  Am.  &  Eng.  Enc  Law  (2d  Ed.)  p.  1060, 
it  la  declared:  'The  ddivery  need  not  be  to 
tbe  donee  personally.  It  may  be  made  to  a 
third  person  for  him,  and  such  delivery  will 


be  suffident  though  the  donor  dies  before  the 
donee  actually  receJres  the  property."  See 
Thornt  Gifts,  S  36.  There  are  several  deci- 
sions in  wliich  this  view  of  the  law  touching 
gifts  causa  mortis  has  been  recognized  by  a 
number  of  courts  of  last  resort  in  several  of 
the  states,  but  the  prindple  Is  so  well  estab- 
lished that  we  deem  it  unnecessary  to  burden 
this  opinion  with  a  collection  of  such  author- 
ities. 

2.  It  is  true  that  such  a  gift  made  by  one 
not  during  his  last  illness,  without  mori', 
would  not  be  valid.  For  Instance,  in  this 
case,  had  the  owner  of  this  money,  and  the 
person  to  whom  it  was  delivered  for  the  ben- 
efit of  the  owner's  mother,  had  no  transaction 
or  understanding  with  reference  thereto  ex- 
cept what  occurred  in  October  or  November, 
several  months  prior  to  her  death,  it  would 
not  have  been  an  effectual  donation,  as  it 
was  not  at  that  time  made  by  a  person  dur- 
ing last  illness  or  in  peril  of  death.  We 
think,  however,  there  was  suffident  evidence 
in  this  record  to  authorize  the  jury  to  con- 
clude that  shortiy  before  the  donor's  death, 
and  during  her  last  illness,  she  apprehended 
approaching  dissolution,  and  in  this  condition 
a  reafflrmance  of  the  gift  and  a  request  that 
the  person  to  whom  the  property  had  been 
intrusted  should  retain  possession  of  it,  and 
deliver  it  to  the  intended  donee  after  the 
donor's  death,  would  be  clearly  equivalent 
to  a  new  delivery. 

8.  Applying  the  rules  above  laid  down  to  the 
evidence  disclosed  by  the  record,  we  think  the 
court  erred  in  directing  a  verdict  against  the 
alleged  donee,  and  ought  to  have  submitted 
the  case,  under  proper  instructions,  to  the 
jury.  Judgment  reversed.  All  the  Justices 
concurring. 


(UO  Qa.  791) 
MORGAN  V.  PRIOR. 
(Supreme   Court   of    Georgia.    May    12,    1900.) 
APPOAL  FROM  JUSTICE— PLEADING. 
It  is  too  late,  on  the  trial  of  an  appeal  in 
the  superior  court  from  a  judgment  rendered  in 
a  justice's  court  upon  an  unconditioual  contract 
in   writing,   for   the   defendant  to   file   a   plea, 
when  it  affirmatively  appears  that  no  defense 
whatever  was  made  in  the  lower  court  at  or  be- 
fore the  first  term  of  the  court 
(Syllabus  by  the  Court) 

Error  from  superior  court  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  G.  S.  Prior  against  B.  F.  Mor- 
gan. Judgment  for  plaintiff  was  affirmed  on 
appeal,  and  defendant  brings  error.    Afiirmed. 

Edwards  &  Ault  for  plaintiff  in  error.  W. 
R.  Hutcheson,  for  defendant  in  error. 

LITTLE,  J.  Prior  instituted  a  milt  in  a 
justice's  court  against  Morgan  on  a  promis- 
sory note  without  conditions.  A  judgment 
having  been  rendered  in  favor  of  the  plaintiff 
by  the  justice  of  the  peace,  the  defendant  ap- 
pealed to  the  superior  court.  When  the  case 
was  called  there  the  defendant  filed  a  written 
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plea,  which  the  plaintiff  moved  to  strike  be- 
cause no  defense  had  been  filed  at  the  first 
term  of  the  Justice's  court  to  which  the  suit 
was  originally  made  returnable.  The  defend- 
ant traversed  the  truth  of  this  ground  of  the 
motion  to  striice  the  plea,  and  it  appears  from 
the  evidence  of  the  defendant  himself  that  no 
defense  to  the  suit  in  the  Justice's  court  was 
made.  In  his  evidence  he  said  that  he  came 
to  the  Justice's  court  at  the  March  term,  1898, 
which  wa6  the  return  term,  for  the  purpose  of 
defending  the  suit,  and  did  have  a  conversa- 
tion with  some  of  the  parties,  in  which  the 
question  as  to  whether  or  not  there  was  any 
consideration  for  the  note  sued  on  was  dis- 
cussed. From  the  docl^et  of  the  Justice  of  the 
peace  it  appears  that  the  case  was  continued 
at  the  March  term,  and  alao  at  the  April 
term,  and  that  Judgment  was  rendered  at  the 
Biay  term  of  the  Justice's  court.  The  evi- 
dence of  another  witness  was  that  the  case 
was  continued  at  the  request  of  the  defendant 
on  his  promise  to  pay.  However  this  may 
be,  it  is  dear  from  the  evidence  of  the  defend- 
ant himself  that  he  did  not  appear  at  the 
March  term,  nor  at  any  other  term,  of  the  Jus- 
tice's court,  before  Judgment  was  rendered, 
and  make  a  defense  to  the  action.  The  inter- 
views which  he  had  with  the  parties  in- 
terested on  the  other  side  of  the  case  do  not, 
of  course,  amount  in  law  to  making  a  defense. 
It  is  provided  in  section  4134  of  the  Civil 
Code  that,  when  a  defendant  to  a  suit  in  a 
Justice's  court  on  an  uDConditloned  contract  in 
writing  shall  make  any  defense,  the  same 
must  be  made  at  the  first  term.  This  court, 
in  the  case  of  McCall  v.  Tufts,  85  Ga.  619, 
11  S.  B.  869,  construing  the  act  of  1883  (Acts 
1882-83,  p.  103),  ruled  that  this  defense  must 
be  made  by  a  written  plea.  Subsequently 
the  general  assembly  amended  the  act  of 
1883  by  striking  the  words  "plea  is  filed," 
upon  which  the  decision  in  the  McCall  Case, 
supra,  was  based;  thus  making  it  unneces- 
sary, in  order  to  make  other  defenses  at  a 
subsequent  term  of  court,  that  a  written  plea 
should  be  filed  at  the  first  term  of  the  Jus- 
tice's court  But  it  was  provided  that,  in  the 
place  of  filing  such  written  plea  at  the  first 
term,  the  defendant  might  appear  and  make 
a  defense  at  the  first  term.  See  Acts  1890-91, 
p.  111.  And  this  court,  construing  the  lat- 
ter act,  in  the  case  of  Heyward  v.  Field,  95 
Ga.  714,  22  S.  E.  653,  ruled  that  no  formal 
plea  need,  under  the  act,  be  filed  at  the  first 
term  in  a  Justice's  court  Further  than  this, 
the  provisions  of  section  4134  of  the  Civil 
Code  are  the  same  as  when  they  were  con- 
strued in  the  McCall  Case,  supra.  So  that 
while  it  is  not  now  necessary  that  in  making 
a  defense  to  a  suit  on  an  unconditional  con- 
tract in  writing  in  a  Justice's  court  the  de- 
fendant shall  appear  at  the  first  term  and  file 
a  plea  in  writing,  it  is  necessary  that  he  ap- 
pear at  the  first  term  and  make  defense 
thereto.  In  relation  to  this  defense  the  court 
said  in  the  Heyward  Case,  supra:  *'If  the 
defendant  in  response  to  the  summons,  ap- 


pear and  mark  his  name,  or  the  name  of  his 
counsel,  on  the  docket  in  that  court  it  is 
equivalent  to  filing  the  plea  of  the  general 
issue.  It  is  a  making  of  his  defense  at  the 
first  term,  and  thereafter  he  may  plead  any 
other  matter  appropriate  to  his  defense."  It 
appears  from  the  record  that  the  names  of 
counsel  for  the  defendant  were  entered  on  the 
docket  of  the  Justice's  court  but  not  until 
the  May  term,  1898.  This,  of  course,  is  not 
a  compliance  with  the  statute,  and,  as  it 
does  not  appear  that  any  defense  was  made 
to  this  action  in  the  Justice's  court  prior  to 
that  time,  the  court  did  not  err  in  striking  the 
plea  filed  in  the  superior  court  after  the  ap- 
peal, as,  in  order  for  subsequent  defenses  to 
be  urged,  it  was  necessary  that  the  defendant 
should  in  some  legal  manner  have  made  a 
defense  in  the  Justice's  court  at  the  first 
term.  Judgment  affirmed.  All  the  Justices 
concurring,  except  FISH,  J^  absent  on  ac- 
count of  sickness. 


010  Ga.  631) 

TURNER  et  al.  v.  CAMP,  Slieriff. 

(Supreme  Court   of   Georgia.    April    11,    1900.) 

EXECUTION  —  FORTHCOMING    BOND  —  ACTION 

FOR  BREACH— APPEALr-BILL  OF 

EXCEPTIONS. 

1.  A  levying  officer  to  whom  a  forthcoming 
boDd  has  been  given  may  in  iiia  own  name  8ue 
for  a  breach  thereof,  and  it  is  not  improper  for 
him  to  designate  in  his  petition,  as  usee,  the 
plaintiff  in  the  executinn  levied. 

2.  While  a  defendant  in  an  n^'tion  may  before 
its  final  temilnqrion  bring  to  this  court  for  re- 
view a  decielon  overruling  a  demurrer  to  the 
plaintifiTs  petition  because  the  "Judgment  com- 
plained of,  if  it  had  been  rendered  as  claimed 
ny  the  plaintiff  in  error,  wonid  liave  been  a  final 
disposition  of  the  cnuAO,"  sncb  defendant  can- 
not, in  a  bill  of  exceptions  sued  out  in  such  a 
case,  properly  except,  also,  to  a  decision  strik- 
ing his  answc-r,  or  a  portion  thereof. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
George  A«  H.  Harris,  Judge. 

Action  by  J.  B.  Camp,  sberift,  for  tbe  use 
of  the  Merchants'  National  Bank  of  Rome, 
against  J.  D.  Turner  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

M.  B.  Eubanks,  for  plaintiffs  in  error. 
Wright  &  Ewing  and  Nat  Harris,  for  defend- 
ant in  error. 

LEWIS,  J.  J.  B.  Gamp,  as  sheriff  of 
Floyd  county,  for  the  use  of  the  Merchants* 
National  Bank  of  Rome,  brought  suit  against 
the  defendants  for  the  breach  of  a  forthcom- 
lug  bond  given  by  J.  D.  Turner,  Harry  Raw- 
lins, and  D.  B.  Hamilton,  Jr.,  to  said  sheriff: 
reciting  that  the  latter  had  levied  a  certain 
fl.  fa.,  in  favor  of  the  Merchants'  National 
Bank  of  Rome,  Ga.,  against  J.  D.  Turner 
principal,  and  J.  P.  McOonnell,  security,  on 
certain  property  (describing  it).  The  bond 
contained  an  obligation  to  deliver  the  prop 
erty  to  the  sheriff  at  the  time  and  place  of 
sale.    To  this  petition  the  defendants  demur- 
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red  on  the  ground  that  there  was  a  misjoin- 
der of  parties;  that  the  bank  was  not  a  prop- 
er party  to  the  case;  that  there  was  no  as- 
signment of  the  bond  to  the  bank;  that  there 
was  no  priyity  between  the  sheriff  and  the 
bank;  that  there  was  no  liability  to  the  bank 
on  the  bond,  which  was  taken  to  protect  the 
sheriff,  and  not  for  the  benefit  of  the  plain- 
tiff in  fi.  fa.  This  demurrer  was  overruled 
by  the  court  To  the  petition  the  defendants 
filed  an  answer,  which,  under  the  Yiew  we 
take  of  this  case,  it  is  unnecessary  to  set 
forth,  and  to  this  answer  plaintiff  filed  a  de- 
murrer upon  seyeral  grounds.  This  demurrer 
was  partially  sustained  by  the  court,  striking 
certain  paragraphs  of  the  plea.  The  defend- 
ants bring  the  case  here  by  bill  of  exceptions, 
complaining— First,  of  the  judgment  of  the 
court  OTerruling  their  demurrer  to  the  petition; 
and,  second,  of  the  judgment  of  the  court  to 
the  extent  that  it  sustains  the  demurrer  by 
plaintiff  to  their  plea. 

1.  We  think  there  is  nothing  in  the  demur- 
rer to  the  petition.  This  question  is  settled 
by  the  case  of  Aycock  y.  Austin,  87  Ga.  566, 
13  S.  E.  582  (Syl.,  point  2),  where  it  was  de- 
dded  that  a  suit  by  a  sheriff  on  forthcoming 
bond,  brought  for  the  use  of  the  plaintiff  in 
execution,  will  not  hinder  a  recovery;  such 
recovery  being  allowable  only  for  the  purpose 
of  Indemnifying  the  sheriff. 

2.  We  do  not  think  this  court  has  jurisdic- 
tion to  determine  the  second  question  raised 
by  the  bill  of  exceptions.  The  first  question, 
had  it  been  decided  as  contended  for  by  plain- 
tiffs in  error,  would  have  been  a  final  dispo- 
sition of  the  case;  and  hence  they  have  a 
right,  under  section  5526  of  the  Civil  Code,  to 
have  that  question  determined  by  this  court 
It  appears  from  the  record  that  the  case  be- 
low is  still  pending,  and  the  ruling  of  the 
court  In  passing  upon  the  demurrer  to  the 
plea,  and  in  striking  a  portion  thereof,  was 
not  a  final  disposition  of  the  cause.  It  does 
not  follow  that  because  the  bill  of  exceptions 
involves  one  question  over  which  this  court 
has  jurisdiction,  we  can  consider  other  ques- 
tions made  therein  which  are  prematurely 
brought  here.  Judgment  aflSrmed.  All  the 
Justices  concurring. 


(UO  0«.  633) 

SMITH  V.  VAN  HOOSB  et  al. 

VAN  HOOSB  et  al.  v.  SMITH. 

(Snpreme  Court  of  Georgia.     May  11,   1900.) 

APPBAl>-CROSS     BILL     OP     EXCEPTIONS— MB- 
CHANIC*S    LIEN— FORECLOSURE. 

1.  When  the  question  made  in  a  cross  bill  of 
exceptions  controls  the  case  as  a  whole,  that 
question  will  be  first  considered. 

2.  When  a  suit  Is  instituted  against  the  owner 
to  foreclose  a  lien  on  real  estate  by  a  subcon- 
tractor, and  the  petition  merely  alleges  that  the 
defendant  is  indebted  to  such  subcontractor  in 
a  gross  sum  for  work  done  and  material  fm> 
nisned  In  the  construction  of  a  house  erected 
thereon,  without  stating  what  part  of  such  sum 
<8  due  for  work  done  and  what  part  is  for  ma- 


terial furnished,  a  proper  demurrer  to  the  peti- 
tion should  be  sustained. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court.  Hall  county; 
B.  J.  Reagan,  Judge. 

Action  by  O.  A.  Smith  against  A.  W.  Van 
Hoose  and  another.  From  a  Judgment, 
plaintiff  brings  error,  and  defendants  assign 
cross  errors.  Judgment  on  cross  bill  of  ex- 
ceptions reversed.  Main  bill  of  exceptions 
dismissed. 

Dean  ft  Hobbs,  for  plaintifT  m  error.  G. 
H.  Prior,  J.  G.  Boone,  and  H.  H.  Perry,  for 

defendants  in  error. 

• 

lilTTLB,  J.  Smith  instituted  an  action 
against  Van  Hoose  ft  Pearce.  He  averred 
that  in  the  spring  of  1806  Van  Hoose  ft 
Pearce  entered  into  a  contract  with  one 
Foote,  who  was  a  contractor,  to  erect  a 
large  building,  to  be  known  as  an  "aadi- 
torium,"  on  certain  land  belonging  to  the 
defendants  in  the  city  of  GainesyiUe,  for  the 
sum  of  $14,200,  and  that  petitioner  was  em- 
ployed by  Foote  to  furnish  the  material  and 
put  on  the  roof  of  said  building,  and  in  pur- 
suance of  such  contract  did  furnish  the  ma- 
terial and  do  work  for  the  Improvement  of 
the  real  estate  of  the  defendants  upon  the 
employment  of  said  contractor,  furnishing 
the  material  and  doing  the  work  of  putting 
on  said  roof  of  the  value  of  $326.66,  which 
was  the  contract  price  therefor;  that  he 
completed  the  contract  in  October,  1896,  and 
gave  written  notice  to  the  owners,  and  of 
the  amount  due  to  the  petitioner;  that  Foote 
had  paid  him  $99.01,  which  still  leaves  the 
sum  of  $227.65  due  upon  said  contract  for 
said  work  and  material  furnished,  with  in- 
terest thereon,  for  which  amount  the  defend- 
ants are  indebted  to  him.  The  petition  al- 
leges that  plaintiff  has  taken  no  personal  se- 
curity for  said  claim,  and  had  filed  and  re- 
corded his  claim  of  lien  in  the  ofQce  of  the 
clerk  of  the  superior  court  of  Hall  county, 
and  that  he  commences  this  suit  for  the  re- 
covery of  his  claim  within  12  months  from 
the  time  the  same  became  due,  and  brings 
this  action  to  foreclose  his  lien  on  the  real 
estate  descril>ed  in  his  claim.  By  amend- 
ment petitioner  set  out  the  fact  that  the 
defendants  failed  to  retain  25  per  cent  of 
the  contract  price  for  the  construction  of  the 
building;  that  Foote  abandoned  his  con- 
tract before  its  completion,  but  that  in  an 
agreement  entered  into  between  Van  Hoose 
ft  Pearce  with  Foote,  Van  Hoose  ft  Pearce 
were  to  pay  Foote  for  the  labor  and  material 
which  Foote  had  caused  to  be  put  on  the 
building  at  the  time  of  his  abandonment, 
and  that  defendants  failed  to  retain  25  per 
cent  of  that  amount,  as  well  as  the  same 
per  cent  on  the  contract  price,  and  the  de- 
fendants are  therefore  liable  to  him  for  the 
amount  of  liis  debt  The  defendants  demur- 
red to  the  petition  as  amended  on  a  number 
of   grounds,    among   them:     "(10)  Because 
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plaintiff  cannot  dalm  a  Hen  upon  these  de- 
fendants* property  for  work  done  and  ma- 
terial famished  in  conjunctive,  and  espe- 
cially without  showing  how  much  is  claimed 
on  each  account,  and  that,  therefore,  there 
Is  no  Talld  claim  of  lien  filed."  We  find  It 
necessary  to  consider  only  this  ground  of 
the  demurrer.  The  first  hearing  came  up 
before  Judge  Klmsey  in  1898,  who'  over- 
ruled the  demurrer.  The  defendants  then 
excepted  pendente  lite  to  the  Judgment  over- 
ruling the  demurrer,  and  had  their  excep- 
tions certified  and  entered  of  record.  Sub- 
sequently, at  the  July  term,  1899,  of  said 
couitf  his  honor,  Judge  E.  J.  Reagan,  pre- 
siding, the  case  came  on  to  be  tried,  and  It 
was  agreed  that  the  presiding  judge  should 
direct  a  verdict  either  for  the  plaintiff  or 
the  defendant,  according  to  his  decision  of 
the  question  whether,  under  the  evidence, 
the  plaintiff  was  or  not  entitled  to  recover; 
and,  after  argument  and  evidence,  the  trial 
judge  directed  a  verdict  for  the  defendants. 
Van  Hoose  &  Pearce,  against  the  plaintiff, 
and  a  verdict  for  the  plaintiff  against  Foote. 
The  plaintiff  in  error  then  excepted  to  the 
direction  of  the  verdict  against  him  In  favor 
of  the  defendants,  Van  Hoose  &  Pearce,  and 
sued  out  a  bill  of  exceptions  alleging  said 
direction  to  be  error.  The  defendants.  Van 
Hoose  &  Pearce.  then  filed  a  cross  bill  of 
exceptions,  in  which  they  assigned  as  error 
the  ruling  of  presiding  Judge  Kimsey  at  the 
July  term,  1898,  in  overruling  the  demurrer, 
to  which  exceptions  pendente  lite  were  tak- 
en. The  main  and  cross  bills  were  argued 
together,  and  are  now  before  us  for  consid- 
eration, and  inasmuch  as,  in  our  opinion,  his 
honor.  Judge  Kimsey,  erred  in  overruling 
the  demurrer  filed  by  the  defendants,  fol- 
lowing the  rule  of  practice  laid  down  In  the 
cases  of  Cheshire  v.  Williams,  101  Ga.  814, 
29  S.  B.  191,  and  Jordan  v.  Railroad  Co.,  105' 
Ga.  274,  30  S.  E.  748,  we  find  it  necessary 
only  to  consider  and  pass  on  tiie  assignment 
of  error  made  by  the  cross  bill  of  exceptions. 
The  claim  of  the  plaintiff  for  material  fur- 
nished and  work  done,  as  it  appears  In  the 
petition,  is  made  in  the  following  language: 
"Your  petitioner  further  shows  that  he  was 
employed  by  said  G.  W.  Foote,  contractor  as 
aforesaid,  to  furnish  the  material  and  put  on 
the  roof-  upon  said  building  or  auditorium, 
and  that  he  did  furnish  material  and  do 
wptrk  for  the  improvement  of  such  real  es- 
tate upon  the  employment  of  said  contract- 
or, furnishing  the  material  and  doing  the 
work  putting  on  said  roof,  to  the  value  of 
^26.66,  which  was  the  contract  price  for 
said  work."  It  Is  impossible  to  ascertain 
from  this  vague  allegation  the  amount  for 
which  the  plaintiff  claims  that  he  is  entitled 
to  a  lien  for  the  labor  which  he  alleges  that 
he  performed,  as  well  also  as  the  amount 
and  value  of  the  material  which  he  alleges 
he  furnished,  and  for  which  he  claims  a  lien 
as  a  material  man.  It  was  ruled  by  this 
tourt  In  the  cajse  of  Carter  v.  Rome  Con- 


struction Co.,  89  Ga.  158,  15  S.  E.  36,  that 
where,  by  a  petition  to  foreclose  a  lien,  it 
was  shown  that  the  plaintiffs  were  only  sub- 
contractors, and  both  the  claim  of  lien  and 
the  declaration  were  for  a  gross  sum,  with- 
out disclosing  what  part  of  it  was  for  work 
and  what  part  for  material,  there  was  no  er- 
ror in  denying  the  foreclosure  nor  In  dis- 
missing the  action.  The  ruling  there  con- 
trols this  case,  and,  inasmuch  as  the  demur- 
rer distinctiy  made  the  point  that  the  plain- 
tiff was  not  entitled  to  his  action  because  his 
claim  of  lien  for  work  done  and  material 
furnished  was  set  out  In  the  conjunctive, 
without  showing  how  much  his  claim  on 
each  account  was,  the  demurrer  should  have 
been  sustained,  and  the  petition  dismissed. 
The  judgment  overruling  the  demurrer  was, 
therefore,  error,  and  must  be  reversed.  Judg- 
ment on  the  cross  bill  of  exceptions  revers- 
ed; the  main  bill  of  exceptions  dismissed. 


(110  Ga.  793) 

SOUTHERN  RY.  00.  v.  WARD. 

(Supreme  Court  of  Georgia.     May  12,   1900.) 

FIRE  SET   BY  liOCOMOTIVES— PLBADING— 
AMENDMENT— DAMAGES. 

1.  A  petition  which  alleges  that  a  railway 
company,  "by  the  use  and  running  of  their  en- 
gines, locomotives,  or  other  machinery,  or  oth- 
envise,  by  the  nei^Iig^ence  of  their  agents,  em- 
ployes, or  servants,  set  fire  to  and  destroyed" 
the  plaintiff's  property,  is  amendable  by  the  ad- 
dition of  a  paragraph  alleging  that  the  fire  in 
question  was  caused  by  the  negligence  of  a  sec- 
tion foreman  in  the  employment  of  the  company, 
and  by  setting  forth  the  particulars  as  to  the 
origin  of  the  fire. 

2.  Negligence  causing  the  burning  of  a  pasture 
fence  does  not  entitle  the  owner  to  recover  from 
the  wrongdoer  the  value  of  the  pasture  for  use 
and  occupation  for  a  longer  period  of  time  than 
would  be  reasonably  necessary  to  replace  the 
fence. 

3.  An  allegation,  in  a  petition  for  the  recovery 
of  damages  alleged  to  have  been  caused  by  the 
negligent  setting  out  of  fire  upon  the  plaintiff's 
premises,  that  he  was  **forced  to  call  in  his 
neighbors  and  friends  to  assist  him  in  checking 
the  fire  so  set  out,  in  order  to  save  his  residence 
from  total  destruction,  for  which  labor  and  serv- 
ice petitioner  is  entitled  to*'  a  specified  amount, 
is  without  merit. 

4.  As  the  petition  contained  averments  wlilch 
should  have  been  stricken  on  the  special  de- 
murrers urged  against  the  same,  and  as  they 
were  not  so  stricken,  there  should  be  another 
trial  after  the  petition  has  been  freed  from  the 
objectionable  matter. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  W.  F.  Ward  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Hugh  M.  Dorsey,  for  plaintiff  in  error. 
Jas.  Beall  and  Thomas  &  Hntchens,  for  de- 
fendant In  error. 

COBB.  J.  Ward  sued  the  railway  com- 
pany, alleging  in  his  petition  that  the  "de- 
fendant company,  by  the  ose  and  running  of 
their  engines,  locomotives,  or  other  machln- 
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ery,  or  otherwiBe,  by  the  negligence  of  tbeir 
agents,  employ^  or  servants,  set  fire  to  and 
destroyed  fifteen  hundred  chestnut  rails, 
about  fifteen  cords  of  pine  and  oak  wood, 
and  burnt  down  a  large  number  of  posts 
which  supported  petitioner's  wire  fence;  all 
of  which  rails,  wood,  posts,,  etc.,  was  the 
property  of  petitioner."  The  rails  were 
worth  $30,  the  wood  $25,  and  petitioner  was 
further  damaged  $75,  for  the  reason  that 
the  destruction  of  the  fence  deprived  him  of 
the  use  of  his  pasture.  *TetItioner  was 
forced  to  call  on  bis  neighbors  and  friends  to 
assist  him  in  checking  the  fire  so  set  out.  In 
order  to  save  his  residence  from  total  de- 
struction, for  which  labor  and  service  peti- 
tioner Is  entitled  to  the  further  sum  of  $25." 
The  prayer  was  that  petitioner  have  Judg- 
ment against  defendant  for  $180.  An  amend- 
ment to  the  petition,  which  was  allowed  over 
the  objection  of  defendant,  alleged  that  on 
the  day  named  In  the  petition  the  defendant, 
"by  its  officers  an^  agents,"  to  wit,  "W.  R. 
Hatfield,  section  foreman,  and  other  agents 
and  employte,"  negligently  set  fire  to  certain 
trash  and  other  combustible  matter  on  the 
right  of  way  of  defendant,  and  negligently 
allowed  the  fire  to  be  communicated  to  the 
property  of  petitioner,  which  was  adjacent  to 
the  right  of  way,  whereby  the  damage  com- 
plained of  in  the  original  petition  was  occa- 
sioned; that  the  pasture  of  petitioner  was 
worth  to  him,  "for  a  place  to  keep  and  sus- 
tain his  stock,  the  sum  of  fifteen  dollars  a 
month,  and  that  he  was  deprived  of  its  use 
and  benefit  for  five  months."  At  the  trial 
the  Jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $100.  The  case  is  here  upon  a  bill  of 
exceptions  filed  by  defendant  assigning  error 
upon  the  overruling  of  a  demurrer  to  the  peti- 
tion, the  allowing  of  the  amendment,  and  the 
refusal  to  grant  a  new  trial. 

1.  The  contention  is  that  the  amendment, 
so  far  as  it  contained  allegations  of  acts  of 
negligence,  set  forth  a  new  cause  of  action. 
The  position  is  not  tenable.  It  is  true,  the 
original  petition  set  forth  no  specific  act  of 
n^gence,  and  was,  therefore,  vague  and 
Indefinite;  but  it  distinctly  alleged  that  the 
damage  complained  of  was  brought  about  by 
the  negligence  of  the '"agents,  employes,  or 
servants*'  of  defendant.  Negligence  was  suf- 
ficiently alleged  as  against  a  general  demur- 
rer, and  the  plaintiff  had  a  right  to  amend 
by  setting  forth  the  name  of  the  negligent 
agent,  and  the  particular  way  in  which  the 
damage  was  caused  by  the  act  of  such  agent, 
tit  order  to  meet  a  special  demurrer  raising 
the  objection  that  there  was  no  specific  act 
at  negligence  alleged. 

2l  Those  portions  of  the  petition  and 
amendment  which  claimed  damages  on  ac- 
count of  plaintiff  having  been  deprived  of  the 
use  of  his  pasture  for  five  months  should 
have  been  strlckeio.  The  defendant,  as  to  this 
matter,  would  not  be  liable  to  the  plaintiff 
for  more  than  an  amount  which  would  repre- 
sent the  value  of  the  pasture  during  such  a 


period  of  time  as  would  be  reasonably  neces- 
sary to  replace  the  fence  destroyed  by  the 
negligence  of  the  defendant 

3.  The  petition  alleged  that  plainUff  was 
"forced  to  call  In  his  neighbors  and  friends 
to  assist  him  in  checking  the  fire  so  set  out. 
In  order  to  save  his  residence  from  total  de- 
struction, for  which  labor  and  service"  he 
dahns  as  damages  the  sum  of  $25.  It  Is  not 
alleged  that  he  has  paid  his  neighbors  and 
friends  anything  for  the  services  rendered 
by  them,  nor  is  it  alleged  that  he  Is  In  any 
way  liable  to  them.  The  allegation,  taken 
literally,  bears  the  construction  that  phiin- 
tlff  claims  the  amount  stated  for  the  mere 
act  of  summoning  his  neighbors  and  friends 
to  the  fire.  There  was  no  merit  whatever  in 
the  claim  as  made,  and  the  paragraph  of  the 
petition  containing  the  same  should  have 
been  stricken  on  the  special  demurrer  filed 
thereto. 

4.  As  the  petition  contained  averments 
which  should  have  been  stricken,  and  as  It 
is  impossible  to  ascertain  whether  any  of  the 
damages  found  by  the  Jury  were  bas4d  u|>on 
the  allegations  which  were  improperly  in  the 
petition,  the  Judgment  must  be  reversed,  and 
a  new  trial  had  upon  the  petition  and  amend- 
ment after  all  of  the  objectionable  matter 
has  been  eliminated  therefrom.  Judgment 
reversed.  All  the  Justices  concurring,  except 
FISH,  J.»  absent  on  account  of  sickness. 


.    cm  Oa.  r76) 
WALTERS  T.  PAl4MEa 

(Supreme  Court  of  Georgia.    May  12,  1900.) 

ACTION    ON    NOTB-PRAUD-BONA    FIDB   PUR- 
CHASER. 

1.  Fraud  or  deceit  in  a  transaction  which  inr 
duced  one  to  make  and  deliver  a  negotiable 
promissory  note  cannot  be  set  up  by  the  maimer 
in  defense  to  an  action  against  him  upon  the 
note  by  one  who,  in  good  faith  and  for  value, 
acouired  title  to  the  paper  before  its  maturity 

2.  One  who  holds  a  negotiable  promissory  note 
as  transferee  thereof  Is  In  law  presumed,  in  the 
absence  of  any  proof  to  the  contrary,  to  have 
become  the  bona  fide  holder  of  the  instrument 
for  value  bef<»e  maturity,  without  notice  of  any 
infirmity  therein. 

3.  It  follows  from  the  above  principles  that 
the  court  did  not  err  In  overmiing  the  petition 
for  certiorarL 

(Syllaboa  by  the  Oourt.) 

Error  from  superior  court  Floyd  county; 
W.  M.  Henry.  Judge. 

Action  by  M.  A.  Palmer  against  L.  J.  Wal- 
ters. From  a  judgment  overruling  an  appli- 
cation for  certiorari  by  defendant  to  review 
Judgment  in  Justice's  court,  he  brings  error. 
Afilrmed. 

Rowell  &  Roweli,  for  plaintiff  in  error.  W. 
S.  McHenry,  for  defendant  in  error. 

LBWIS,  J.  M.  A.  Palmer,  as  transferee, 
brought  suit  in  a  Justice's  court  of  Floyd 
county  against  L.  J.  Walters  on  a  promissory 
note  dated  April  8,  1898,  due  on  or  by  No- 
vember 1,  1898,  and  payable  to  the  order  of 
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J.  F.  Maples,  for  $22.00,  besides  interest 
The  note  was  indorsed  on  the  back:  "Pay  to 
M.  A.  Palmer.  J.  F.  Maples."  To  this  action 
the  defendant  pleaded,  in  substance,  that  it 
was  the  agreement  between  him  and  Ma- 
ples, and  Imown  to  the  plaintiff  in  the  case, 
that  the  note  was  to  be  paid  in  barter,  such 
as  sweet  potatoes,  at  such  times  as  defend- 
ant could  spare  same  to  be  delivered  at  his 
store  in  West  Rome;  that  the  defendant 
could  not  write,  and  the  note  was  not  read 
to  him,  and  he  supposed  it  expressed  what 
it  was  to  be  paid  in;  that  he  tendered  20 
bushels  of  i>otatoes,  worth  75  cents  per 
bushel,  to  pay  on  the  note,  and  Maples  re- 
fused to  accept  same,. and  defendant  carried 
the  potatoes  back  home,  and  most  of  them 
were  lost.  Defendant  further  pleaded  that 
the  note  sued  on  was  procured  by  fraud  and 
misrepresentation.  After  hearing  the  evi- 
dence, the  jury  in  the  Justice's  court  returned 
a  verdict  for  plaintiff;  whereupon  the  de- 
fendant below  petitioned  the  superior  court  of 
Floyd  county  for  certiorari,  alleging  in  his 
petition  that  the  verdict  was  contrary  to  law 
and  evidence.  On  the  hearing  of  this  ap- 
plication for  certiorari,  and  the  answer  of 
the  magistrate  thereto,  the  court  overruled 
the  same,  upon  which  judgment  error  is  as- 
signed in  the  bill  of  exceptions.  The  plaintiff 
introduced  the  note  sued  upon,  and  closed. 
The  defendant,  by  his  testimony,  substantial- 
ly made  out  his  plea  as  to  the  agreement 
made  between  him  and  Maples,  the  payee, 
touching  the  means  by  which  the  note  should 
be  paid,  and  stated  that  he  had  tendered 
products  as  payment  on  the  note,  which  were 
refused  by  the  payee,  this  tender  being  made 
before  the  maturity  of  the  note.  There  is 
no  evidence,  however,  that  the  plaintiff  In 
this  case  had  any  notice  whatever  of  these 
facts,  or  of  any  contract  between  the  maker 
and  the  payee,  aside  from  what  appeared  in 
the  note  itself.  The  consideration  recited  in 
the  note  was  that  it  was  for  a  "double-seat 
buggy."  The  testimony  showed  that  Maples, 
the  payee,  had  removed  to  Texas. 

1.  Counsel  for  plaintiff  in  error  contends 
that,  under  the  undisputed  evidence,  the  sig- 
nature of  the  defendant  was  procured  by  a 
misrepresentation  on  the  part  of  Maples,  the 
payee  of  the  note,  and  it  was  therefore  void 
as  to  the  maker  of  it,  who  could  neither  read 
nor  write,  and  who  supposed  that  the  con- 
tract as  to  how  the  note  should  be  paid  had 
been  embodied  therein.  This  note  contained 
negotiable  words,  but,  notwithstanding  this 
fact,  it  is  contended  that  it  is  void  even  in 
the  hands  of  a  bona  fide  purchaser,  as  the  de- 
fendant was  an  illiterate  man,  who  could  nei- 
ther read  nor  write,  and  the  signature  to  the 
note  was  fraudulently  obtained  from  him. 
We  presume  counsel  relies  on  the  last  provi- 
sion of  section  3694  of  the  Civil  Code,  which 
protects  bona  fide  holders  of  negotiable  in- 
struments from  any  defense  set  up  thereto  by 
the  maker,  etc.,  with  some  exceptions,  one  of 
which  iB  "fraud  in  its  procurement**    It  has 


long  since  been  a  settled  question,  under  the 
decisions  of  this  court  that  fraud  in  the  pro- 
curement of  a  note,  as  specified  in  this  stat- 
ute, means  fraud  In  the  procurement  by  the 
holder  thereof,  and  not  fraud  in  its  pro- 
curement as  between  the  original  parties,  of 
which  the  holder  for  value  had  no  notice. 
Robenson  v.  Yason,  87  6a.  66;  Bealle  v. 
Bank,  67  Ga.  274.  See,  also.  Grooms  v.  Olliff, 
03  Ga,  789,  20  S.  B.  655.  where  it  was  decid- 
ed: "The  phrase,  'fraud  in  its  procurement' 
as  used  in  section  2785  of  the  Code  [now 
Civ.  Code,  S  3694],  has  no  reference  to  fraud 
in  the  contract  out  of  which  a  negotiable  se- 
curity arises,  or  in  the  consideration  for 
which  it  was  given.  Hence  fraud  in  these 
respects  does  not  affect  a  bona  fide  holder 
for  value,  who  receives  a  negotiable  promis- 
sory note  before  it  is  due,  and  without  notice 
of  any  defect  or  defense."  See,  also,  the  opin- 
ion of  Lumpkin,  J.  (now  presiding  justice), 
and  authorities  cited  in  that  case,  which  was 
reaffirmed  In  Taylor  v.  Coibb,  100  Ga.  94,  26 
S.  E.  468. 

2,  3.  It  is  further  contended  by  counsel  for 
plaintiff  in  error  that  there  Is  no  evidence 
showing  the  transferee  in  this  case  had  re- 
ceived the  note  before  maturity,  and  without 
notice  of  the  defense  thereto  against  the 
maker.  The  very  fact  that  there  is  no  evi- 
dence she  received  the  note  with  such  notice 
or  after  maturity  clearly  entitled  her  to  a  re- 
covery upon  her  suit  on  the  note.  The  note 
by  its  terms  was  to  become  due  several 
months  after  the  date  thereof.  It  contained 
upon  its  face  negotiable  words.  It  is  a  well- 
settled  principle  of  law  that  the  holder,  as 
transferee  of  such  negotiable  paper,  will  be 
presumed  to  be  a  bona  fide  holder  thereof 
without  notice  of  any  infirmity  therein.  Par- 
is V.  Moe,  60  Ga.  90;  Perkins  v.  Rowland,  69 
Ga,  661  (Syl.,  point  2);  Rhodes  v.  Beall,  73 
Ga.  641.  The  court  therefore,  did  right  In 
overruling  the  petition  for  certiorari.  Judg- 
ment affirmed.  All  the  justices  concurring, 
except  FISH,  J^  absent  on  account  of  sick- 
ness. 


010  Oa.  642) 
COLVARD  V.  BLACK  et  a1. 

(Supreme  Court  of  Georgia.     May   12,  1900.) 

LIBELr-WHAT    CONSTITUTES— PLEADING— 
AMENDMENT. 

l.To  write  and  publish  of  another  that  he 
is  a  liar  is  libelous,  and  gives  to  the  person  thus 
charged  a  right  of  action. 

2.  Though,  from  the  language  employed  in  a 
pabli cation,  there  is  uncertainty  both  as  to 
whether  there  was  an  intention  to  make  a  charge 
of  a  libelous  nature,  and  also  aa  to  whether, 
such  being  the  purpose,  the  design  was  to  apply 
this  charge  to  a  particular  person,  yet  if  the 
language  was  in  fact  used  with  snch  an  inten- 
tion and  deslfini,  that  ^rson  may  bring  an  ac- 
tion for  a  libel,  and  maintain  it  by  proper  proof. 
It  is  not,  in  such  a  case,  essential  that  all  of 
the  public  should  understand  the  true  intent 
and  meaning  of  the  defamatory  matter.  If  it  is, 
on  its  face,  of  that  character,  or  susceptible 
of  being  so  interpreted,  and  if  those  knowing 
the  plaintifif  are  aware  of  the  Intention  to  make 
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the  libelous  charge  and  apply  It  to  the  plaintiff, 
thia  k  Bofficient 

3.  An  amendment  which  songbt  to  aod  to  a 
petition  legally  setting  forth  a  cause  of  action 
for  a  libel,  b^  declaring  upon  another  and  dis- 
tinct publication  alleged  to  have  been  libelous, 
was  properly  rejected.  If  the  matter  sought  to 
be  set  up  by  such  an  amendment  was  of  itself 
actionable,  it  embraced  a  new  and  distinct  cause 
of  action,  and  was  therefore  not  allowable;  If 
it  was  not,  rejecting  it  was,  of  course,  proper. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Whitfield  coun- 
ty; A  W.  Fite,  Judge. 

Action  by  H.  V.  Colvard  against  John 
Black  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Wm.  E.  Mann,  for  plaintiff  In  error. 
Shumate  &  Maddoz,  for  defendants  in  error. 

liFTTIiE,  J.  Colvard  instituted  an  action 
against  Blaclc,  Shaver,  and  Bogle  to  recover 
damages  for  libel.  The  petition  alleges  that 
the  defendants  falsely  and  maliciously  did 
publish  of  and  concerning  him  in  the  Dalton 
Argus,  on  the  19th  and  20th  days  of  August, 
188S,  the  following  false,  malicious,  and  in- 
sinuating language,  to  wit:  "A  Dirty  Lie 
Nailed.  Georgia,  Whitfield  County,  Ordi- 
nary's Office,  August  18th,  1886.  The  fol- 
lowing is  a  correct  statement  of  the  articles 
found  on  the  body  of  an  unknown  man  killed 
on  the  Western  &  Atlantic  Railroad  about 
one  mile  north  of  Tllton,  Qa.,  on  March  12, 
1807,  and  turned  over  to  me  by  W.  A  Black, 
coroner,  viz.:  One  German  Testament;  two 
vials  medicine:  one  box  Tutt*s  Pills  (7  pills); 
two  spools  thread;  two  pairs  eye-glasses; 
one  pair  spectacles;  one  pocketknife;  and 
twenty-one  dollars  and  fifty  cents  in  cash 
(121.50).  All  the  articles  named  above  (ex- 
cept the  money)  are  still  in  the  ordinary's  of- 
fice. There  was  not  the  slightest  due,  so 
far  as  I  could  discover,  as  to  the  identity  or 
place  of  residence  of  the  deceased.  There- 
fore it  was  thought  to  be  the  best  way  to 
dispose  of  the  money  by  using  it  to  pay  for 
his  decent  burial  and  for  the  legal  cost  of 
the  inquest,  as  far  as  it  would  go.  It  was 
paid  out  by  me  as  follows:  For  coffin  and 
burial  expenses  to  W.  F.  Brown,  $10.00.  The 
contract  for  this  was  very  promptly  made 
by  Mr.  Black  in  his  official  capacity  as  cor- 
oner, and  I  hold  Mr.  Brown's  receipt  for  the 
money.  For  coroner's  official  and  legal  fee 
for  holding  inquest,  $10.00,  thus  saving  the 
county  treasurer  that  amount  The  remain- 
ing  $1.50  was  used  by  me  to  buy  postage 
stamps  for  use  in  the  public  business  of  the 
county.  Not  one  cent  of  the  money  was  used 
or  appropriated  for  private  purposes  by  Mr. 
Black  or  by  any  one  else.  He  turned  it  all 
over  to  me,  and,  if  it  was  paid  out  improp- 
erly, then  I  am  alone  to  blame.  [Signed] 
Jos.  Bogle,  Ordinary.  P.  S.  I  acquainted  Mr. 
0>lvard  with  all  the  facts  as  stated  above 
something  like  thirty  days  ago.  [digued] 
Jos.  Bogle,  Ordinary."  It  was  alleged  that 
the  Dalton  Argus  was  a  newspaper  published 
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and  largely  circulated  in  Whitfield  county, 
Ga.,  and  that  the  article  did,  in  effect,  ac- 
cuse petitioner  of  willfully  lying,  and  was 
prepared  and  published  for  the  purpose  of 
exposing  him  to  public  hatred,  contempt, 
and  ridicule,  to  cause  his  defeat  for  the  leg- 
islature, and  that  said  article  did  cause  such 
defeat  It  is  further  alleged  that  the  article 
injured  his  business,  and  left  the  impression 
that  he  was  a  willful  liar,  and  unworthy  of 
the  confidence  of  the  public;  that  defend- 
ants knew  what  impression  the  said  article 
would  make,  and  that  it  would  damage  pe- 
titioner; that  it  was  false  and  malicious. 
By  leave  of  the  court,  the  petition  was 
amended  by  adding  that  petitioner  was  at 
the  time  of  the  publication  engaged  in  the 
business  of  manufacturing  and  sale  of  mon- 
uments in  the  city  of  Dalton,  and  dealing  di- 
rectly with  the  public.  The  plaintiff  also  of- 
fered to  amend  by  adding  the '  following, 
which  the  court  refused  to  allow:  "On  the 
20th  day  of  August  1898,  in  a  card  which 
was  published  in  the  Dalton  Argus  on  the 
8d  day  of  September  of  said  year,  the  said 
John  Black,  in  seeking  to  exonerate  and  re- 
lieve his  co-defendants  from  responsibility 
and  liability  for  their  co-operation  in  writ- 
ing and  publishing  the  card,  falsely  and 
maliciously  connecting  petitioner  with  the 
report  therein  mentioned,  assumes  all  of  the 
responsibility,  and  in  assuming  the  respon- 
sibility says:  'So  much  has  been  said  about 
the  card  from  Judge  Bogle  which  appeared 
in  the  Dalton  Argus  of  August  20th,  I  de- 
sire to  make  a  word  of  explanation.  The 
statement  of  facts  was  furnished  by  Judge 
Bogle  from  the  records  of  his  office  by  re- 
quest of  my  son  W.  A.  Black,  to  refute  a 
damaging,  vile  lie  that  was  being  circulated 
against  my  son.  Judge  Bogle  furnished  facts 
only,  and  did  not  know  it  was  to  be  publish- 
ed until  he  saw  it  in  print  Originally  the 
statement  had  no  postscript  and  the  post- 
script was  added  by  my  request  The  report 
of  the  circulation  of  the  lie  came  in  too  fast 
Just  on  the  eve  of  election  to  be  contradict- 
ed by  personal  visits,  and  I  decided  it  best 
to  have  the  statement  published,  and  I  as- 
sume all  responsibility.  The  heading  "A 
Dirty  Ue  Nailed"  was  written  for  me  by  the 
editor  of  the  Argus,  submitted  to  and  ap- 
proved by  me,  because  we  all  knew  that  re- 
port to  be  one  of  the  dirtiest  of  all  lies.' " 
And  further  in  said  card  said  Black  says: 
"Both  my  son  and  myself  had  reports  of  the 
repeated  circulation  of  the  lie  as  it  was  be- 
ing industriously  used  in  Mr.  0>lvard's  in- 
terest I  naturally  presumed  that  it  was  at 
Mr.  Colvard's  instigation."  The  petition  as 
amended  was  demurred  to  on  the  ground 
that  it  set  out  no  cause  of  action;  that  there 
is  nothing  slanderous  in  the  publication,  and 
nothing  to  connect  the  plaintiff  with  the  pub- 
lication of  having  told  a  lie.  The  demurm* 
was  very  general  in  its  terms,  and  seems  to 
have  been  directed  entirely  to  the  point  that 
as  alleged  to  have  been  made,  the  publicatlov* 
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illd  not  charge  any  one  witb  being  a  liar,  nor 
lefer  at  all  to  the  plaintiff.  While  the  petl- 
lion  aeems  not  to  have  been  drawn  with  any 
irreat  degree  of  care,  and,  in  charging  that 
the  words  used  were  libelous  and  intended 
to  apply  to  the  plaintiff,  was  wanting  in 
uiuch  of  the  force  and  effect  which  conld 
have  been  supplied  by  a  proper  innuendo, 
and  the  petition  might  therefore  have  been 
found  defective  on  special  demurrer,  yet 
against  the  general  demurrer  filed  it  must 
be  held  that  the  petition  was  sufficient  to 
earry  the  case  to  the  Jury.  After  argument 
the  court  sustained  the  demurrer  and  dis- 
missed the  petition.  To  this  ruling  the  plain- 
tiff excepted.  The  errora  assigned  are  the 
refusal  to  allow  the  offered  amendment  and 
to  the  ruling  sustaining  the  demurrer. 

A  **liber*  is  defined  by  our  Civ.  Code,  | 
3822,  to  be  a  false  and  malicious  defamation, 
which  is  expressed  in  print,  writing,  or  signs, 
which  tends  to  Injure  the  reputation  of  an 
individual,  and  expose  him  to  public  hatred, 
contempt,  or  ridicule.  It  is  urged,  however, 
that  the  printed  words  which  are  set  out  in 
the  statement  of  the  case  above  do  not  im- 
port a  crime  or  misdemeanor,  and  are  not 
actionable  per  se,  and  to  call  a  man  a  liar  is 
not  actionable.  In  all  actions  instituted  to 
recover  damages  for  libel,  the  jury  are  to  de- 
termine whether  the  words  declared  on  are 
lioelous  or  not.  Beazley  v.  Reid,  68  Ga.  380. 
It  is  gravely  urged  that  to  write  and  pub- 
lish of  a  man  that  he  is  a  liar  is  not  actionable 
at  all.  It  is  difficult  for  us  to  imagine  what 
words  would  more  fully  expose  a  man  to 
public  contempt  than  to  publish  him  as  being 
a  liar.  Mr.  Townsbend.  In  his  treatise  on 
Slander  and  Libel  (section  177),  declares  that 
it  is  actionable  to  charge  one  in  writing  with 
being  a  villain,  liar,  rogue,  rascal,  or  swin- 
dler, etc.  See,  also,  Brooks  v.  Bemiss,  8 
Johns.  466;  More  v.  Bennett  33  How.  Prae. 
180;  Cooper  v.  Stone,  24  Wend.  434:  Lhid- 
ley  V.  Horton,  27  Conn.  58.  In  the  case  of 
Hake  v.  Brames,  the  supreme  court  of  Indi- 
ana was  called  on  to  say  whether  a  letter  j 
couched  in  the  following  language:  *1  was  ! 
unfortunate  enough  to  have  him  [plaintiff]  in  | 
my  employ  at  one  time  as  a  bookkeeper.  He  < 
is  a  liar.  I  would  not  believe  him  under  , 
oath,"— was  libelous.  On  demurrer  to  the 
complaint,  it  was  held  that  each  of  the  three  | 
sentences  in  the  letter  was  libelous.  06  Ind.  : 
161.  The  authorities  cited,  which  construe  a 
publication  characterizing  another  as  a  liar 
to  be  libelous  and  actionable,  were  based  on 
a  definition  of  "libel*'  similar  to  that  found 
in  otlr  Code. 

2.  It  is,  however,  further  urged  that  from 
the  indefinite  character  of  the  publlcatioa  not 
stating  what  the  lie  was  or  who  told  it,  that 
the  defendants  could  neither  justify  nor  deny; 
that  they  could  make  no  defense  to  allega- 
tions so  indefinite.  Whether  the  publication 
ilid  in  fact  charge  the  plaintiff  with  having 
told  a  lie,  and  whether  there  was  anything 
libelous  of  Oolvard,  or  whether  anybody  was 


hranded  as  a  liar,  wer«  qneatlona  of  fact  for 
the  jury  to  determine,  and  whatever  diarge 
the  publication  did  contain  the  defendants, 
if  they  desired  to  plead  justification,  could  al- 
lege to  be  true,  thus  formhig  an  issue.  Park 
V.  Insurance  Co.,  61  Ga.  610.  Words  which 
on  their  face  appear  to  be  entirely  harmless 
may,  under  certain  circumstances^  convey  a 
covert  meaning  wholly  different  from  the  or- 
dinary and  natural  interpretation  usually  put 
upon  theuL  In  his  petition  the  plaintiff  aayv 
that  the  words  published  do,  in  effect  ac- 
cuse him  of  willful  lying,  and  that  they  were 
gotten  up  and  published  for  the  purpose  of 
exposing  him  to  public  hatred,  contempt,  and 
ridicule;  that  the  defendants  knew  the  Im- 
pression that  said  article  would  make;  and 
that  the  words  used  were  false  and  malicloua» 
and  would  damage  petitioner.  If  these  alle- 
gations were  true,  the  plaintiff  was  entitled 
to  go  to  the  jury.  The  rule  is  that  he  may 
give  in  evidence  any  of  the  attending  cir- 
cumstances; the  cause  and  occasion  of  the 
publication,  and  all  other  extraneous  matters 
which  will  tend  to  explain  the  allusion,  or 
point  out  the  person  in  question;  all  the  sur- 
rounding circumstances;  the  facts  connected 
with  the  transaction;  and  from  this  evidence 
it  is  for  the  jury  to  say  who  was  meant. 
Newell,  Defam.  p.  767,  and  authorities  cited 
in  note  1.  The  same  author,  basing  tho 
principle  enunciated  on  authority,  says  (ob 
page  768)  that  it  is  not  necessary  that  all  the 
world  should  understand  the  defamatory  mat- 
ter. It  is  sufficient  if  those  who  knew  the 
plaintiff  can  make  out  that  he  was  the  per- 
son meant.  See,  also,  Tillman  v.  Willis,  61 
Oa.  433;  Hardy  v.  Williamson,  86  Ga.  651, 
12  S.  E.  874. 

3.  It  is  also  complained  that  the  court  erred 
in  refusing  an  amendment  offered  to  the  pe- 
tition by  the  pUintiff,  by  which  amendment 
the  plaintiff  sought  to  incorporate  in  his  pe- 
tition another  card  published  in  the  Dalton 
Argus  by  one  of  the  defendants.  This  card 
purported  to  be  an  assumption  by  one  of  the 
defendants  of  all  the  responsibility  for  the 
original  publication,  and  was  explanatory  of 
the  first  We  are  of  the  opinion  that  the 
court  did  not  err  in  refusing  to  allow  this 
amendment  As  we  have  ruled,  the  original 
petition,  of  Itself,  was  sufficient  to  carry  the 
case  to  the  jury.  It  alleged  a  distinct  pub- 
lication, which,  if  malicious  and  intended  to 
charge  the  plaintiff  with  lying,  needed  no 
amendment.  Had  another  publication,  made 
at  a  different  time,  been  proven  and  shown 
to  be  libelous,  another  and  a  distinct  cause  of 
action  would  have  been  added,  and  this  is  not 
allowable.  The  second  publication,  whether 
libelous  or  not  could,  when  proven,  have 
been  introduced  In  evidence  on  the  trial  of 
the  case;  and  this  Is  true  whether  the  see^ 
ond  publication  was  made  before  or  after 
that  for  which  the  suit  was,  instituted,  or 
even  after  the  commencement  of  the  action, 
the  object  of  the  evidence  being  to  show  the 
animus  of  the  defoidant    But  If  the  srcond 
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imbllcatton  did  not  contain  words  which  were 
Ubdotts,  It  conld  not  have  added  anything  to 
tbe  <»1ginal  cause  of  action.  If  the  wch^s  it 
contained  were  libelous,  then,  as  they  con- 
stltated  another  cause,  they  could  not  be  in- 
grafted on  the  first 

It  is  our  conclusion  that  the  court  erred  In 
sustaining  the  demurrer  and  dismissing  the 
petition.  In  our  opinion,  the  plaintifT  was 
entitled,  under  the  allegations  whldi  he  made, 
to  have  his  case  passed  upon  by  a  jury,  who 
were  autoorlzed  to  finally  determine  whether 
or  not  the  defendants  falsely  and  maliciously 
defamed  the  plaintiff  in  writing  In  such  a 
manner  as  tended  to  injure  his  reputation 
and  to  expose  him  to  public  hatred  or  con- 
tempt Judgment  reyersed.  All  the  justices 
concurring,  except  FISH,  J.,  absent  on  ac- 
count of  sickness. 

(UO  Oa.  606) 

MORRIS  et  al.   v.   DODD. 

(Supreme  Court  of  Georgia.  April  11,  1900.) 
BANKRUPTCY— ASSETS— LIFB  IN8URANCBL 
A  policT  of  insurance  on  the  life  of  a  bank- 
rupt, though  payable  to  his  legal  representa- 
tiyea,  does  not,  if  it  have  no  cash  surrender  val- 
ue, vest  in  tbe  trustee  as  assets  of  the  bank- 
rupt's estate,  (a)  Accordingly,  where  a  hus- 
band, within  four  months  prior  to  the  filing  of 
his  petition  in  bankruptcy,  transferred  to  bis 
wife  an  insurance  policy  on  his  life,  which  be- 
fore such  transfer  was  payable  to  his  legal  rep- 
resentatives, it  was  erroneous,  on  the  petition 
of  the  trustee,  filed  upon  tbe  death  of  the  bank- 
rupt, pending  the  proceedings  in  bankruptcy,  for 
the  co^  to  enjom  the  widow  from  collecting, 
and  the  insurance  company  from  paying  to 
her,  the  amount  due  upon  the  policy;  it  appear- 
ing that  it  had  no  cash  surrender  value,  either 
when  the  transfer  was  made  or  the  petition  in 
bankruptcy  was  filed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Harry  Dodd,  trustee  in  bank- 
ruptcy, against  V.  A.  Morris  and  others. 
Judgment  for  plaintiH,  and  defendants  bring 
error.    Reversed. 

J.  A.  Anderson,  King  &  Anderson,  Dor- 
sey,  Brewster  &  Howell,  and  Arthur  Hey- 
man,  for  plaintiffs  in  error.  Mayson  &  Hill 
and  O.  M.  &  C.  S.  Horton,  for  defendant  in 
error. 

FISH,  J.  This  was  a  petition  filed  by  Har- 
ry Dodd,  trustee  of  the  estate  of  John  F. 
Morris,  bankrupt  against  his  widow,  Mrs.  V. 
A  Morris,  the  Mutual  Reserve  Fund  Life  As- 
sociation of  New  York,  and  the  Northwest- 
em  Mutual  Life  Insurance  Company,  in 
which  it  was  sought  to  enjoin  Mrs.  Morris 
from  collecting,  and  the  two  insurance  com- 
panies from  paying  to  her,  the  amounts  of 
insurance  policies  issued  by  the  defendant 
insuranea  companies  upon  the  life  of  the 
banlompt.  The  Northwestern  Company  paid 
the  mosey  due  upon  the  policy  issued  by  it 
into  the  registry  of  the  court,  to  await  the 
final  decree  of  the  court    Mrs.  Morris  and 


the  other  insurance  company  answered  the 
petition.  Upon  the  hearing,  it  appeared  that 
each  of  the  insurance  companies  bad  issued 
a  policy  upon  the  life  of  John  F.  Morris,  pay- 
able to  his  legal  representatives;  that  the  one 
by  the  Northwestern  Company  was  iBsued  in 
1890,  the  date  of  the  issuance  of  the  other 
not  appearing.  It  further  appeared  that 
during  the  month  of  April,  1899,  Morris  sur- 
rendered his  policy  In  the  Mutual  Reserve 
Fund  Life  Association,  and  the  association 
thereupon  Issued  a  new  policy,  upon  the 
same  terms  as  the  old,  in  which  new  policy 
Mrs.  V.  A.  Morris,  his  wife,  was  the  bene- 
ficiary, and  that  during  the  same  month 
I  Morris  assigned  the  policy  which  he  held  in 
the  Northwestern  Company  to  his  wife,  the 
assignment  being  accepted  by  the  company. 
Morris'  petition  in  voluntary  bankruptcy 
was  filed  on  the  29th  day  of  the  same  month. 
He  died  the  following  October,  pending 
the  proceedings  in  bankruptcy,  and  immedi- 
ately after  his  death  Dodd,  the  trustee  of 
his  estate,  filed  this  petition.  The  contention 
of  the  trustee  was  that  the  transfers  of  the 
policies  were  made  with  intent  to  hinder,  de- 
lay, or  defraud  the  creditors  of  the  bank- 
rupt and,  having  been  executed  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  were  void,  and  that  the  policies 
vested  in  tiie  trustee  at  the  time  of  tbe  adju- 
dication in  bankruptcy,  as  part  of  the  as- 
sets of  the  bankrupt's  estate. 

Section  07e  of  the  bankrupt  act  of  1808 
provides  "that  all  conveyances,  transfers,  as- 
signments or  incumbrances  of  his  property, 
or  any  part  thereof,  made  or  given  by  a  per- 
son adjudged  a  bankrupt  under  the  provi- 
sions of  this  act  subsequent  to  the  passage 
of  this  act  and  within  four  months  prior  to 
the  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,  shall  be 
null  and  void  as  against  the  creditors  of 
such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration: 
and  ail  property  of  the  debtor  conveyed," 
etc.,  "shall  *  *  *  be  and  remain  a  part  of 
the  assets  and  estate  of  the  bankrupt  and 
shall  pass  to  his  said  trustee,  whose  duty  it 
shall  be  to  recover  and  reclaim  the  same  by 
legal  proceedings  or  otherwise  for  the  bene- 
fit of  the  creditors."  Section  70a  of  tbe  act 
provides:  '*The  trustee  of  the  estate  of  a 
bankrupt  upon  his  appointment  and  quali- 
fication, ♦  ♦  ♦  shall  •  ♦  ♦  be  vested 
by  operation  of  law  with  the  title  of  the 
bankrupt  as  of  the  date  he  was  adjudged  a 
bankrupt  ♦♦♦to  all  ♦•♦(5)  prop- 
erty which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him:  provided, 
that  when  any  bankrupt  shall  have  any  insur- 
ance policy  which  has  a  cash  surrender  val- 
ue payable  to  himself,  his  estate  or  personal 
representatives,  he  may.  within  thirty  days 
after  the  cash   surrender  value  has   been 
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ascertained  and  stated  to  the  trustee  by  the 
company  Issuing  the  same,  pay  or  secure  to 
the  trustee  the  sum  so  ascertained  and  stat- 
ed, and  continue  to  hold,  own,  and  carry 
such  policy  free  from  the  claims  of  the  cred- 
itors participating  In  the  distribution  of  his 
estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trus- 
tee as  assets.'*  Under  the  view  we  take  of 
the  question  presented  for  determination,  It 
is  immaterial  that  the  policies  of  insurance 
were  transferred  by  the  bankrupt  to  his 
wife  within  four  months  prior  to  the  filing 
of  his  petition  in  bankruptcy.  Upon  the 
hearing,  there  was  no  evidence  submitted 
for  the  trustee  that  either  of  the  policies  had 
any  cash  surrender  value,  either  at  the  time 
of  the  transfer  or  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  but  there  was 
much  evidence  in  behalf  of  the  defendants 
that  the  policies  had  no  such  value  at  either 
of  the  times  indicated.  If  the  policies,  then, 
had  no  cash  surrender  value,  we  are  of  opin- 
ion that  they  would  not  vest  in  the  trustee, 
as  assets  of  the  bankrupt*s  estate,  even  if  no 
changes  had  been  made  in  them,  and  they 
had,  to  the  date  of  his  death,  remained  pay- 
able to  his  legal  representatives.  The  exact 
point  was  decided  in  Re  Buelow  (D.  G.)  88 
Fed.  86,  where  It  was  held:  •^A  policy  of  In- 
surance on  the  life  of  a  bankrupt,  which  has 
no  cash  surrender  value,  and  no  value  for 
any  purpose  except  the  contingency  of  Its 
becoming  valuable  at  the  death  of  the  bank- 
rupt if  the  premiums  are  kept  paid,  does  not 
vest  in  the  trustee  as  assets  of  the  estate;*' 
and  the  court  directed  the  trustee  to  deliver 
the  policy  to  the  petitioners,  the  bankrupt 
and  his  wife.  District  Judge  Shiras,  in  Re 
Steele  (D.  G.)  98  Fed.  78,  while  holding  that 
where  a  bankrupt  held  a  policy  payable  to 
himself,  his  heirs  or  legal  representatives, 
the  surrender  value  thereof  would  be  part 
of  the  assets  of  his  estate  in  bankruptcy, 
very  clearly  intimated  that  this  would  not 
be  so  if  the  policy  had  no  cash  surrender 
value.  To  the  same  effect,  see  In  re  Lange 
(D.  0.)  91  Fed.  361.  In  the  case  of  ^tna 
Nat  Bank  v.  United  States  Life  Ins.  Go.  (C. 
G.)  24  Fed.  770,  it  was  held  that  a  bill  in 
equity  could  be  maintained  by  creditors  of 
a  deceased  debtor  to  reach  premiums  paid 
to  a  life  insurance  company  in  fraud  of 
them,  but  that  they  could  have  no  claim  up- 
on the  insurance,  even  in  such  a  case,  be- 
yond the  amount  of  the  premiums  and  the 
interest  thereon.  Under  the  bankruptcy  act 
of  1867,  in  Re  McKlnney  (D.  G.)  15  Fed.  635, 
it  was  held:  '*An  assignee  in  bankruptcy 
has  no  insurable  Interest  In  the  life  of  a 
bankrupt,  at  least  after  his  discharge.  Up- 
on a  policy  on  the  life  of  the  bankrupt,  pay- 
able at  his  death  to  his  executors,  adminis- 
trators, or  assigns,  with  an  equal  premium 
payable  annually  during  the  bankrupt's  life, 
the  only  beneficial  interest  which  passes  to 
the  assignee  in  bankruptcy  is  its  surrender 
value  or  net  reserve  at  the  time  of  the  bank- 


ruptcy. Beyond  that  interest  the  policy,  lo 
far  as  respects  any  future  insurance  under 
it,  would  be  a  burden  rather  than  a  benefit, 
which  the  assignees  are  not  authorized  to  con- 
tinue, and  the  assignee  takes  the  legal  title 
to  the  policy  for  the  purpose  of  making  the 
surrender  value  or  net  reserve  available  to 
the  estate."  In  Holt  ▼.  Everall,  an  English 
case,  decided  by  the  court  of.  appeal,  under 
the  British  bankruptcy  act  of  1869,  reported 
in  84  Law  T.  (N.  S.)  599,  it  appeared  that  in 
1870  a  trader  effected  policies  of  insurance 
on  his  own  life.  In  the  following  year,  wish- 
ing his  wife  might  have  the  benefit  of  the 
policies,  under  the  married  women*s  act,  he 
surrendered  them  to  the  insurance  company, 
and  received  in  substitution  therefor  poli- 
cies at  the  same  premiums,  payable  on  the 
same  day,  and  entitled  to  the  same  pdvi- 
le'ges,  as  the  former,  and  which  provided 
that  the  sums  assured  should  be  paid  to  the 
wife.  Within  two  years  from  the  date  of 
the  substitute  policies  the  husband  liquidat- 
ed, dying  before  the  discharge.  The  trustee 
claimed  the  Insurance.  It  was  held  that,  as 
the  policies  of  1870  had  no  surrender  value, 
the  transaction  of  the  following  year  was 
not  a  settlement  of  property,  under  the 
bankruptcy  act  of  1869,  and  that  the  widow 
was  entitled  to  the  policy  money.  In  speak- 
ing of  the  substitution  of  one  policy  for  an- 
other, James,  L.  J.,  in  his  opinion  said:  "If 
It  could  be  made  out  that  this  was  a  device 
to  avoid  the  ninety-first  section  of  the  bank- 
ruptcy act  of  1869,  and  that  there  was  any 
actual  property— anything  which  the  court 
could  construe  as  of  value— settled  at  that 
time,  then  probably  the  court  would  say: 
We  cannot  allow  a  device  to  be  resorted  to 
for  the  purpose  of  making  that  thing  appear 
to  be  not  a  settlement  which  was  in  truth  a 
settlement.  •  •  •  In  that  point  of  view, 
it  is  important  to  see  whether  there  was  any 
actual  property— anything  that  could  be  call- 
ed property— at  the  time  when  the  husband 
effected  the  policies  In  question.  If  the  hus- 
band at  that  time  gave  up  anything  of  real 
value  as  part  of  the  consideration  for  the 
new  policies,  there  might  be  some  question; 
but  I  am  satisfied  that  that  which  was  giv- 
en up  was  not  of  the  slightest  value  what- 
ever, that  there  was  nothing  taken  away 
from  the  creditors  in  point  of  substance, 
and  that  the  transaction,  as  far  as  the  cred- 
itors were  concerned,  was,  in  substance,  ex- 
actly the  same  as  if  the  policies  in  1871  had 
been  made  without  any  reference  whatever 
to  the  existing  policies  of  1870,  which  the 
husband  might  have  given  up  at  any  mo- 
ment he  liked,  or  forfeited,  or  done  ansrthlng 
he  liked  with.  Therefore  there  is  nothing 
substantial  arising  from  the  fact  that  the 
policies  of  1871  were  in  exchange  for  the 
policies  of  1870."  Hellish,  L.  J.,  In  his  con- 
curring  opinion,  used  the  following  lan- 
guage: "I  agree  with  the  lord  justice  •  •  • 
that  if  the  surrender  policy  really  was  in 
substance  worth  nothing,  if  it  was  a  policy 
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which  an  insolvent  man  would  naturally  al- 
low to  drop,  it  is  very  difficult  to  see  what 
object  an  insolvent  trader,  knowing  that  he 
la  going  to  become  a  bankrupt,  has  in  keeping 
up  a  policy  on  his  life,  and  paying  the  pre- 
miums, knowing  that  the  money  will  go  for 
the  benefit  of  his  creditors,  or  perhaps  not 
for  their  benefit,  because,  if  the  policy  was 
such  as  this  was,  which  had  only  been  effect- 
ed for  a  single  year,  it  does  no  benefit  to  the 
creditors.  What  a  trustee  in  bankruptcy 
does,  if  such  a  policy  comes  into  his  hands, 
is  to  see  if  he  can  get  anything  from  the  in- 
surance office,  and  all  the  creditors  are  de- 
prived of  is  the  surrender  value  of  the  poli- 
cy; and,  if  there  is  no  surrender  value,  we 
may  consider  that  the  new  policy  effected 
instead  of  it  comes  within  the  protection  of 
th3  act  [the  married  women's  property  act]." 
In  Bank  v.  Loh,  104  Ga.  446,  31  S.  E.  459,  44 
L.  R.  A.  372,  this  court  held  that  the  only 
insurable  interest  a  creditor  has  in  the  life 
of  his  debtor  is  for  the  purpose  of  indemni- 
fying himself  against  the  loss  of  his  debt, 
and  that  such  Interest  cannot  exceed  in 
amount  that  of  the  indebtedness  to  be  secur- 
ed. The  purpose  of  the  bankruptcy  act  is  to 
take  the  property  owned  by  the  bankrupt 
when  the  petition  is  filed,  and  apply  it  to- 
wards the  payment  of  his  then  existing 
debts,  discharging  him  in  due  course  from 
any  further  liability;  his  after-acquired 
property  not  being  subject  to  such  debts. 
This  being  true,  it  is  apparent  that  the  cred- 
itors represented  by  the  trustee,  whose  debts 
cannot  continue  against  the  bankrupt,  can 
have  no  insurable  interest  in  his  life  for  the 
purpose  of  indemnifying  themselves  against 
loss.  In  view,  therefore,  of  the  authorities 
cited  and  the  language  of  the  act  Itself,  it 
seems  that  a  policy  of  insurance  on  the  life 
of  a  bankrupt,  though  payable  to  his  legal 
representatives,  does  not  vest  in  the  trustee, 
as  assets  of  the  bankrupt's  estate,  if  the  poli- 
cy has  no  cash  surrender  value.  It  follows 
that,  under  the  evidence  submitted  upon  the 
hearing,  the  learned  trial  Judge  erred  In 
granting  the  injunction.  Judgment  revers- 
ed.   All  the  Justices  concurring. 


(110  Ga.  754) 

BBHLING  V.  STATE. 

(Supreme  Court  of  Georgia.    May  11,  1900.) 

▲SSAm^T-JUSTIFICATTON-^OPPROBRIOUS  LAN- 
GUAGE. 

Grimaces  or  facial  expressions  of  contempt 
do  not  constitute  "opprobrious  words  or  abusive 
language/'  within  the  meaning  of  section  103  of 
the  Penal  Code,  which  declares  that  "such 
words  and  language"  may  or  may  not,  as  shall 
be  determined  oy  the  jury,  amount  to  a  justifi- 
cation of  an  assault  or  an  assault  and  battery. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dekalb  county; 
John  S.  Candler,  Judge. 

A.  H.  Behling  was  convicted  of  assault,  and 
brings  error.    Affirmed. 


Green  &  McKinney,  for  plaintiff  In  error 
W.  T.  Kimsey,  SoL  Gen.,  and  J.  L.  Travis, 
for  the  State. 

LEWIS,  J.  The  accused  was  tried  upon  an 
indictment  by  the  grand  Jury  of  Dekalb  coun- 
ty for  the  offense  of  assault  and  battery  upon 
one  Lively.  The  evidence  for  the  prosecu- 
tion show^  that  at  the  time  and  place  alleged 
in  the  indictment  the  accused,  while  aboard  a 
street  car,  without  provocation,  made  a  vio- 
lent assault  upon  Lively,  who  was  also  a 
passenger  upon  the  car,  striking  and  wound- 
ing him  in  the  face  with  an  umbrella.  No 
evidence  was  introduced  In  behalf  of  the  ac- 
cused. He  made  a  statement  in  which  he 
claimed  that  the  difficulty  originated  on  ac- 
count of  angry  feelings  entertained  against 
him  by  Lively,  resulting  from  a  suit  that  ac- 
cused had  brought  against  Lively  to  recover 
an  attorney's  fee  for  services.  He  stated'that 
three  or  four  times  before  this  difficulty  Live- 
ly bad  made  grimaces  and  facial  expressions 
of  contempt  towards  him,  and  that  he  finally 
told  him  if  he  did  not  cease  he  would  get 
into  trouble.  On  the  occasion  of  the  difficulty 
accused  stated  that  Lively  again  commenced 
this  conduct  by  making  grimaces,  "and  then 
it  happened."  The  accused  was  found  guilty, 
and  excepts  to  the  judgment  of  the  court  over- 
ruling his  motion  for  a  new  trial. 

On  the  trial  of  the  case  the  accused  offered 
to  prove  by  the  prosecutor.  Lively,  that  he 
had,  several  days  before  this  difficulty,  been 
making  tovrards  him  facial  expressions  of 
contempt  for  the  purpose  of  insulting  bim« 
and  exception  is  taken  to  the  ruling  of  the 
court  in  refusing  to  allow  answers  to  ques- 
tions seeking  such  proof.  Another  ground  of 
the  motion  for  a  new  trial  complains  that  the 
court  erred  in  not  charging  section  103  of  the 
Penal  Code,  It  being  contended  by  counsel  for 
plaintiff  in  error  that  the  word  "language"  in 
that  section  not  only  included  words,  but  also 
making  faces,  grimaces,  and  contemptuous 
gestures  in  the  presence  of  the  accused,  to 
hold  him  up  to  contempt  and  ridiciile.  We 
do  not  think  the  language  in  the  section  re- 
ferred to  is  susceptible  of  any  such  legal  con- 
struction; nor  do  we  think  that  this  section 
has  any  application  to  the  facts  in  this  case. 
The  case  of  Bowie  v.  Maddox,  29  Ga.  285,  is 
cited  by  counsel  for  plaintiff  in  error  for  the 
position  that  gestures,  or  exclamations,  or 
bearing,  which  are  used  as  voluntary  vehicles 
of  thought,  are  an  "acted  language,"  and  that, 
therefore,  in  the  light  of  that  decision,  the 
conduct  of  the  prosecutor  fell  within  the 
definition  of  the  term  "language"  as  used  in 
the  statute.  By  reference  to  the  facts  in  the 
case  cited,  however,  it  will  be  seen  that  it 
has  no  application  whatever  to  a  criminal 
cause  sought  to  be  defended  under  that  sec- 
tion. There  the  conduct  and  demeanor  of  a 
party  in  a  civil  action  was  sought  to  be  hi- 
troduced  in  his  own  favor  as  illustrative  of 
a  material  fact  in  the  case,  which  was  being 
insisted  upon  in  the  defense  of  a  suit    It  ap- 
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pean  In  that  case  that  a  defense  set  up  by 
one  of  the  defendants  Teas  that  he  was  not  a 
uaember  of  the  partnership  sued,  and  he 
sought  to  prove  this  by  testimony  that  he 
manifested  surprise  on  being  informed  he  was 
regarded  as  being  such  a  member  of  the  firm. 
The  court  held  that  even  his  words  to  that 
effect  would  have  been  inadmissible,  and  that 
it  followed  from  this  that  his  gestures  or 
exclamations  of  surprise  would  necessarily  be 
as  inadmissible  as  plain  words  expressing  the 
same  emotion.  We  know  of  no  statute  rule 
of  law  which  would  Justify  an  assault  and 
battery  on  account  of  mere  grimaces  or  facial 
expressions,  even  if  the  idea  of  contempt  and 
Insult  could  be  inferred  from  such  conduct; 
and  certainly  no  such  defense  existed  at  com- 
mon law.  In  fact,  it  took  a  special  statute  to 
authorize  opprobrious  words  ajid  abusive  lan- 
guage used  by  the  assailed  towards  the  as- 
sailant to  be  proven  in  defense,  and  mere 
grimaces  or  contemptuous  facial  expressions 
cannot  amount  to  such  language  or  words  in 
their  ordinary  acceptation  and  meaning.  See, 
in  this  connection,  Stevenson  v.  State,  90  Ga. 
450,  16  S.  B.  95.  It  does  not  appear  from 
the  record  that  the  Judge  excluded  from  the 
Jury  the  consideration  of  such  conduct  in 
passing  upon  the  guilt  or  innocence  of  the 
accused,  for  in  his  order  overruling  the  mo- 
tion for  a  new  trial  he  states:  **The  evidence 
in  this  case  showed  an  unprovoked  assault 
and  severe  beating  at  the  time,  and  no  provo- 
cation which  would  Justify  such  a  beating, 
even  by  the  defendant's  statement;  his  state- 
ment being  that  the  prosecutor  stared  at  him 
and  grimaced.  Mr.  Lively  is  a  very  young 
man,  and  a  very  small  one  physically.  Mr. 
Behllng  is  much  older,  and  much  larger  physi- 
cally.'* The  court  further  stated  that,  while 
the  requests  as  made  were  not  given,  the 
charge  to  the  Jury  '*was,  in  effect,  on  these 
various  questions  that  provocation  to  Justify 
an  assault  and  battery  must  be  present,  and 
must  be  such  as,  in  the  opinion  of  the  Jury, 
nould  be  sufficient."  Even  if,  under  any  cir- 
cumstances, then,  such  conduct  as  herein  set 
up  as  a  defense  could  in  law  Justify  an  as- 
sault, we  would  conclude  from  the  record  be- 
fore us  that  the  defendant  has  had  a  fair 
trial,  and  that  there  was  no  error  committed 
which  would  authorize  an  Interference  by  this 
court  with  the  discretion  of  the  trial  Judge  in 
refusing  his  motion  for  a  new  trial.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
ness. 


(110  Ga.  828) 

POOLB  V.  BAGGETT. 

(Supreme  Court  of  Georgia.    May  14,  1900.) 

CARS  OF  MARRIED  DAUQHTBR-UABIUTY  OF 
HUSBAND— CONTRACT. 

1.  Where  a  mother  received  into  her  home  an 
invalid  married  daoi^ter,  and  nursed,  waited  on, 
and  cared  for  her  during  a  period  of  several 
months,  until  her  death,  the  mother  expressly 
stating  to  the  daughter  that  in  case  of  her  re- 
covery no  diarge  would  be  made  against  her  for 


these  services,  the  mother  could  not  maintain 
agahist  the  daughter's  husband  an  action  for  the 
value  thereof. 

2.  The  mere  fact  that  the  son^n-law  liad  told 
his  wife  he  would  pay  her  mother  for  these 
services  (his  statement  not  being  intended  as  a 
commonication  to  her  mother,  and  he  never  hav- 
ing, either  directly  or  indirectly,  made  to  the 
latter  any  promise  to  pay)  would  not  of  itself 
create  a  contractual  relation,  either  express  or 
implied,  between  himself  and  his  mother-in-law 
with  reference  to  the  services  in  Question;  and 
this  is  so  although  the  mother,  in  informing  her 
daughter  that  no  charge  would  be  made  against 
her,  may  have  remarked,  **If  you  can't  live,  if 
you  don^t  get  well,  of  course,  your  husband  can 
pay  me." 

3.  Without  regard  to  other  questidns  made  in 
the  record,  this  case  falls  within  the  prlnci^e 
ruled  in  Hudson  v.  Hudson,  16  S.  B.  349.  90  Ga. 
581;  and,  the  verdict  for  the  plaintiff  being  con- 
trary to  law,  a  new  trial  should  have  been 
granted  upon  the  merits. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Donglaa  county; 
O.  G.  Janes,  Judge. 

Action  by  M.  F.  Baggett  against  T.  J. 
Poole.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

J.  V.  Edge  and  W.  A.  James,  for  plalntifT 
in  error.  B.  G.  Griggs  and  J.  S.  James,  for 
defendant  in  error. 

COBB,  J.  Mrs.  Baggett  brought  suit 
against  Poole  upon  an  account  for  services 
rendered  in  nursing,  caring  for,  and  waiting' 
upon  the  wife  of  the  defendant,  who  was  a 
daughter  of  the  plaintiff,  and  for  services 
rendered  in  nursing,  caring  for,  and  waiting 
on  the  defendant  during  his  illness.  At  the 
trial  it  appeared  from  the  evidence  that  Mrs. 
Poole  came  to  her  mother's  house  in  a  feeble 
condition,  brought  about  by  a  malady  whlc). 
it  was  evident  would  most  probably  terminate 
fatally;  that  her  mother  nursed,  cared  for. 
and  waited  on  her,  and  furnished  her  with 
the  necessaries  of  life,  until  her  death,  which 
occurred  several  months  after  she  came  to 
the  house.  It  was  clear  from  the  evidence 
that  there  was  no  express  undertaking  on 
the  part  of  Mrs.  Poole  to  pay  her  mother  for 
the  services  rendered  to  her,  nor  waa  there 
anything  to  indicate  that  it  was  the  intention 
of  the  parties  that  Mrs.  Poole  was  to  be  lia- 
ble to  her  mother  for  these  services.  There 
was  no  evidence  of  any  express  contract  on 
the  part  of  Poole  to  pay  Mrs.  Baggett  for 
the  services  rendered  to  his  wife,  though  it 
might  be  Inferred  from  the  evidence  that  it 
was  the  intention  of  Mrs.  Baggett  to  charge 
Poole  for  them.  It  appeared  that  Mrs.  Poole 
told  her  mother  that  her  husband  promised 
her  he  would  pay  Mrs.  Baggett  for  the  serv- 
ices, and  that  the  latter  said  to  Mrs.  Poole. 
"If  you  can't  live,  if  you  don't  get  well,  of 
course,  your  husband  can  pay  me."  Upon 
this  state  of  facts  the  Jury  returned  a  ver- 
dict for  the  plaintiff  in  a  named  sum,  and. 
the  defendant's  motion  for  a  new  trial  hav 
ing  been  overruled,  he  excepted. 

Even  If  Mrs.  Baggett  was  a  competent  wit- 
ness to  testify  to  the  terms  of  the  coDtract 
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Alleged  to  hare  been  entered  into  between 
beiself  and  Bin.  Poole  as  tbe  agent  of  ber 
buBband,  tbe  facts  testified  to  by  Mrs.  Bag- 
gett  are  not  soffldent  to  sbow  tbat  anj  sncb 
contract  was  entered  into.  Mrs.  Baggetf  s 
testimony  in  reference  to  tbSs  matter  consist- 
ed merely  of  statements  by  Blrs.  Poole  to  tbe 
effect  tbat  ber  bnsband  bad  assured  ber  tbat 
he  would  compensate  ber  motber  for  tbe  serv- 
ices  rendered  to  ber.  Tbere  is  notbing  wbat- 
eyer  in  tbe  evidence  to  indicate  tbat  it  was 
tbe  intention  of  Mrs.  Poc^e,  as  tbe  agent  of 
ber  bnsband,  to  make  a  binding  agreement 
between  berself  and  ber  motber  whereby  ber 
husband  was  to  tmy  for  the  serrices,  but  she 
merely  repeated  to  her  motber  dedaradons 
made  by  tbe  husband  evidencing  a  disposi- 
tion on  bis  part  to  compensate  Mrs.  Baggett 
for  the  services  rendered  to  bis  wife.  As  the 
evidence  does  not  disclose  any  express  conr 
tract  on  the  part  of  Poole  to  pay  for  the  serv- 
ices to  bis  wife,  and  as  the  surrounding  cir- 
cumstances do  not  plainly  indicate  tbat  it 
was  tbe  intention  of  both  Mrs.  Baggett  and 
Poole  that  tbe  services  should  be  paid  for 
by  blm,  tbe  case  falls  clearly  witSiin  tbe  prin- 
ciple roled  in  the  case  of  Hudson  v.  Hudson, 
90  Ga.  581,  16  S.  B.  340;  and  the  finding  of 
the  jury,  so  far  as  it  related  to  tbe  services 
rendered  by  Mr&  Baggett  to  Mrs.  Poole,  was 
contrary  to  law,  and  the  verdict  should  have 
been  set  aside.  Judgment  reversed.  All  the 
justices  concurring,  except  FISH,  J.»  absent 
on  account  of  sidcness. 
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HEXRT  V.  PBRBT. 


(Supreme  Court  of  Georgia.     AprQ  11,  1900.) 

OPTION  TO  PURCHASBRr-TBNANT  B7  SUFFBR- 
ANCB— POSSESSORY  WARRANT. 

h  One  who  obtains  from  the  owner  of  land  an 
option  to  porchaBe  the  same  at  a  specified  price 
within  a  time  limited,  and  who,  with  the  own- 
er^B  pennlasSon,  enters  upon  the  laud  for  the  pur- 
pose of  prospecting  for  minerals  daring  the  con- 
tinuance of  the  option,  does  not  become,  after 
its  expiration,  a  tenant  of  the  owner,  and,  if  he 
remains  in  possession  without  right,  is  a  mere 
trespasser. 

2.  In  such  a  case  neither  the  owner  nor  his 
successor  ui  title  can,  by  dispossessory  warrant, 
eject  as  a  tenant  at  sufferance  either  the  pur- 
chaser of  the  option  or  one  holding  under  him. 
Without  regard  to  other  questions,  this  case  is, 
upon  its  facts,  taken  most  favorably  for  the 
plaintiff  controlled  by  the  law  above  announced. 
In  any  view  of  the  pleadings  and  evidence,  a 
verdict  for  the  defendant  was  demanded,  and  the 
court  ought  to  have  granted  his  motion  for  a 
new  trial. 

{Syllabus  by  the  Court) 

Brror  from  city  court  of  Floyd  county; 
George  A.  H.  Harris,  Judge. 

Action  by  R.  S.  Perry  against  John  Henry. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Dean  &  Dean,  for  plaintiff  in  error.  Fou- 
ch6  &  Foucb6,  for  defendant  in  error. 

COBB,  J.  This  was  a  proceedlpg  instituted 
for  the  purpose  of  evicting  in  a  summary  way 


tbe  defendant  as  a  tenant  at  sufferance  of  the 
plaintiff.  It  l0  indispensable  to  the  mainte- 
nance of  such  a  proceeding  that  the  relation 
of  landlord  and  tenant  should  exist  between 
the  plaintiff  and  the  defendant  Civ.  Code, 
I  4S1S;  Watson  v.  Tolliver,  108  Ga.  126,  29 
S.  EL  614;  Story  v.  Bpps,  106  Ga.  604,  81  S. 
n.  100.  Tbe  evidence  in  tbe  present  case  did 
not  show  that  the  relation  of  landlord  and 
tenant  bad  ever  existed  between  tbe  plaintiff 
and  tbe  defendant  On  the  contrary,  it 
appeared  tbat  tbe  defendant  bad  entered  into 
possecBion  under  one  who  bad  obtained  from 
the  owner  an  option  to  purchase  tbe  land,  and 
who,  with  bis  permission,  entered  upon  tbe 
land  for  tbe  purpose  of  prospecting  for  min- 
erals during  the  continuance  of  the  option. 
Although  tbe  time  limited  in  tbe  option  bad 
expired  when  tbe  proceeding  to  evict  the  de- 
fendant was  instituted,  this  did  not  cause  the 
relation  of  landlord  and  tenant  to  arise  be- 
tween tbe  person  who  bad  been  put  in  pos- 
session by  tbe  holder  of  tbe  option  and  one 
who  was  the  successor  in  title  of  the  owner 
who  had  given  the  option.  The  verdict  in 
favor  of  tbe  plaintiff  was  unwarranted,  and 
tbe  Judge  erred  in  not  granting  a  new  trial. 
Judgment  reversed.  All  the  Justices  concur- 
ring. 
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LUCAS  V.  STATE. 


(Supreme  Court  of  Georgia.    May  11,  1900.) 

CRIMINAL    LAW— INSTRUCTIONS-ALIBI— EVI- 
DBNCB-NBW  TRIAL. 

1.  A  portion  of  a  charge,  wherein  a  complete", 
accurate,  and  pertinent  proposition  la  stated,  is 
not  in  and  of  Itself,  erroneous,  slmplv  because 
it  fails  to  embrace  an  instruction  which  wouKi 
be  appropriate  in  connection  with  that  proposi- 
tion. 

2.  In  order  to  establish  the  defense  of  alibi 
distinctively  as  such,  it  Is  incumbent  upon  tbe 
accused  to  prove  by  a  preponderance  of  the  tes- 
timony that  he  was  not  present  at  the  scene  ot 
the  alleged  crime;  but  evidence  offered  for  the 
purpose  for  proving  an  alibi  mav  and  should  be 
considered  In  connection  with  aU  the  testimony 
In  the  case,  with  a  view  to  determining  whether 
or  not  the  guilt  of  the  accused  has  l>een  estab- 
lished beyond  a  reasonable  doubt  (a)  Tbe 
charge  on  the  law  of  alibi  given  in  the  CMresent 
case  was  in  substantial  accord  with  the  rule 
above  stated. 

3.  A  ground  of  a  motion  for  a  new  trial  as- 
signing error  npon  the  refusal  of  tbe  court  to 
rule  out  evidence,  but  not  setting  it  forth  liter- 
ally or  In  substance,  cannot  properly  be  consid- 
ered. 

4.  The  failure  in  the  present  case  of  the  trial 
Judge  to  instruct  the  fury  that  "a  confession 
alone,  uncorroborated  by  other  evidence,  will  not 
justify  a  conviction,"  is  cause  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
John  S.  Candler,  Judge. 

Will  Lucas  was  convicted  of  murder,  and 
brings  error.    Reversed. 

C.  Jones  and  Qreen  &  McKinnly,  for  plain 
tiff  in  error.  W.  T.  Kimsey,  Sol.  Gen.,  J.  L. 
Travis,  and  J.  M.  Terrell.  Attj*  Gen.«  for  tbe 
State. 
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LUMPKIN,  P.  J.  This  was  a  trial  for 
murder,  resulting  in  the  conviction  of  the  ac- 
cused, who  excepts  to  the  overruling  of  a 
motion  for  a  new  trial. 

1.  The  first  ground  of  the  motion  is  as  fol- 
lows: "Because  the  court  erred  in  the  fol- 
lowing portion  of  the  charge  to  the  Jury,  to 
wit:  'To  do  that,  the  state  has  offered  proof 
of  certain  drcnmatances;  in  other  words,  the 
state  depends,  in  this  case,  upon  what  is 
known  in  law  as  circumstantial  or  indirect 
evidence.'  This  is  error,  in  that  it  fails  to 
define  circumstantial  or  indirect  evidence, 
and  to  inform  the  Jury  of  the  distinction  be- 
tween direct  and  indirect  evidence.  This 
definition  and  distinction  is  nowhere  given  in 
the  charge."  It  is  to  be  observed  that  the 
movant  afiSirmatively  alleges  that  the  court 
erred  in  using  the  language  to  which  excep- 
tion is  taken.  In  other  words,  he  complains 
that  the  court  ought  not  to  have  Informed  the 
Jury  that  the  state  depended  upon  circum- 
stantial evidence.  The  only  reason,  however, 
assigned  in  support  of  this  contention,  Is  that 
the  court  did  not  in  the  same  connection  ex- 
plain to  the  Jury  the  nature  of  circumstantial 
evidence.  It  is  obvious  that  this  reason  is 
illogical  and  untenable.  If,  as  matter  of  fact, 
the  state  did  depend  upon  circumstantial  evi- 
dence, the  trial  Judge  very  properly  so  in- 
formed the  Jury;  and  it  cannot  possibly  be 
true  that  he  erred  in  so  doing  because,  for- 
sooth, he  failed  to  do  something  else  which 
would  have  been  appropriate.  That  is  to 
say,  the  movant  complains  of  an  error  of 
conunisslon,  when  his  real  cause  of  complaint, 
if  he  had  any  at  all,  was  that  the  court  was 
chargeable  with  an  error  of  omission.  In 
this  connection,  see  Mclver  y.  Railway  Co. 
(Ga.)  3d  S.  E.  901,  in  which  it  appeared  that 
exception  was  taken  to  the  giving  of  certain 
propositions  of  law  which  were  abstractly 
correct,  but  which  were  alleged  to  be  erro- 
neou9  because  the  court  failed  to  give  in  con- 
nection therewith  a  certain  instruction  which 
counsel  con '.ended  was  pert  nent  and  applica- 
ble to  the  case.  With  reference  to  this  com- 
plaint it  was  said:  "We  do  not  think  this  is 
the  prefer  way  in  which  to  make  a  question 
of  this  kind.  If  counsel  desired  any  partic- 
ular principle  of  law  to  be  given  in  charge, 
they  should  have  submitted  to  the  court  an 
appropriate  request  in  writing.  Or,  if  the 
principle  in  question  was  one  necessarily  in- 
volved in  the  trial,  they  ought  independently 
of  other  matters,  to  have  excepted  to  the  fail- 
ure of  the  Judge,  even  though  not  so  request- 
ed, to  charge  the  Jury  thereon." 

2.  The  propositions  of  law  laid  down  in  the 
second  headnote  have  been  fully  established 
by  repeated  decisions  of  this  court,  and  the 
trial  Judge  charged  substantially  in  accord 
therewith. 

8.  Ck)mplaint  is  made  that  the  court  refua- 
ed  to  rule  out  all  of  the  testimony  of  a  nam- 
ed witness  on  the  ground  that  the  same  was 
Irrtievant    The  ground  of  the  motion  for  a 


new  trial  dealing  with  this  matter  falls,  how- 
ever, to  state  what  the  evidence  in  question 
was;  and  therefore,  as  has  often  been  ex- 
pressly ruled,  the  question  sought  to  be  made 
is  not  properly  presented.  See  Wright  v. 
Willingham  (Ga.)  35  S.  E.  636;  Petty  v.  RaO- 
way  Co.,  Id.  82,  and  cases  cited. 

4.  The  Judge  charged  the  Jury  upon  the 
law  of  confessions.  The  instructions  given 
upon  this  subject  were  full  and  accurate, 
save  only  that  there  was  an  entire  failure  ta 
inform  the  Jury  that  an  uncorroborated  con- 
fession was  not  of  itself  sufficient  in  law  to 
warrant  a  conviction.  The  motion  for  a  new 
trial  complains  of  the  omission  to  give  thia 
principle  in  charge  to  the  Jury.  Unquestion- 
ably, it  ought  to  have  been  given.  It  is  an 
essential  and  vital  part  of  the  law  as  to  con- 
fessions, and  without  it  no  charge  on  this 
subject  can  be  fair  and  complete.  We  think 
it  was  the  imperative  duty  of  the  Judge  to- 
give  this  rule  of  law  In  charge  to  the  Jury  in 
the  present  case,  though  no  request  to  do  sa 
was  presented.  He  undertook  to  instruct 
the  Jury  on  the  law  relating  to  confessions, 
and  the  failure  to  mention  thia  particular 
rule  may,  and  probably  did,  leave  the  Jury 
under  the  Impression  that  they  could  law- 
fully render  a  verdict  of  guilty  upon  the  con- 
fession alone.  The  evidence  relied  on  by  the 
state  as  corroborative  of  this  alleged  confes- 
sion was  by  no  means  strong,  and  it  is  im- 
possible for  us  to  know  that  the  Jury  did  not 
disregard  this  evidence  altogether,  and  base 
their  verdict  exclusively  upon  the  testimony 
relating  to  the  confession.  The  case  at  best, 
is  close  and  doubtful,  and  it  is  by  no  meana 
clear  that  the  evidence  warranted  a  convic- 
tion. It  was  therefore  essential  to  the  fair- 
ness of  the  trial  that  the  Jury  should  have 
distinctly  understood  that  they  could  not  law- 
fully convict  upon  the  confession  alone,  and 
that  it  was  incumbent  upon  them  to  pass  on 
and  determine  the  all-important  question 
whether  or  not  the  confession,  if  proved  ta 
their  satisfaction,  was  corroborated  by  other 
evidence  which,  in  connection  with  the  con- 
fession itself,  was  sufficiently  strong  and  con- 
vincing to  satisfy  their  minds,  beyond  a  rea- 
sonable doubt,  0/  the  guilt  of  the  accused. 
After  ciautioning  the  Jury  that  confessiona 
"are  to  be  scanned  with  care,"  the  court  add- 
ed, "They  are  to  be  given  Just  such  weighty 
in  a  case  where  they  are  admissible  in  evi- 
dence, as  the  Jury  see  fit  to  give  them."  It 
is  not  at  all  improbable  that  the  Jury  were 
thus  led  to  believe  that,  if  fully  satisfied  that 
the  alleged  confession  was  in  fact  made,  they 
would  be  authorized  to  base  a  conviction 
thereon,  if  they  saw  fit  to  attach  that  much 
weight  to  the  same.  If,  indeed,  they  acted 
under  this  impression,  it  is  obvious  that  their 
finding  should  not  be  permitted  to  stand; 
and,  as  we  have  no  means  of  determining  by 
what  partlcuhir  process  of  reasoning  they  ar- 
rived at  their  verdict;  it  seems  clear  that  the 
ends  of  Justice  demand   that  the  accused 
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fhould  be  granted  a  new  trial.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 
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PAYNE  V.  BOWDRIB. 

(Supreme  Court  of  Georgia.    April  10»  1900.) 

TRUST— DISTRIBUTION    OP   FUNDS-RBS   ADJU- 

DICATA  —  LIMITATIONS  —  REMOVAL    FROM 

STATE— FINAL  SETTLEMENT— INTEREST. 

1.  Where  one.  as  trustee  under  a  will,  was 
chargeable  with  funds  to  be  held  for  the  benefit 
of  one  for  life,  with  remainder  over  to  her 
children,  if  any,  and.  If  not,  to  other  designated 
persons,  and  in  an  equitable  proceeding,  to 
which  both  he  and  the  cestui  que  trust  were  par- 
ties, it  was  decreed  that  he  pay  the  enture  fund 
held  by  him  as  trustee  directly  to  the  cestui  que 
trust  in  her  own  absolute  right,  such  decree  was 
binding  upon  the  trustee,  and  made  it  his  duty 
as  such  to  settle  with  the  cestui  que  trust.  This 
is  so  although  the  decree  purported  to  cut  off 
the  rights  of  contingent  reniamder-man.  This 
might  have  been  a  reason  for  not  rendering  the 
decree,  but  it  was  nevertheless  binding  if  ac- 
tually rendered. 

2.  The  trustee  is  also  finally  concluded  by 
any  other  adjudications  embraced  in  such  de- 
cree, in  so  far  as  the  decree  was  based  upon  and 
warranted  by  the  pleadings. 

3.  While,  under  such  a  decree,  it  is  incumbent 
on  the  trustee  to  settle  at  once  with  the  cestui 
que  trust,  until  he  does  so,  and  takes  an  acquit- 
tance from  the  latter,  his  relation  to  the  cestui 
que  trust  continues  to  be  that  of  trustee;  and 
the  statute  of  limitations  applicable  in  such  a 
case  is  that  which  the  law  provides  as  to  suits 
against  trustees,  to  wit,  the  limitation  of  10 
years. 

4.  UntU  final  settlement  the  rektion  of  trus- 
tee continues,  and  the  Uabilitv  of  trustee  ap- 
plies as  to  any  collections  made  by  the  trustee 
for  the  benefit  of  the  cestui  que  trust,  even 
after  the  rendition  of  such  a  decree  as  that 
above  indicated. 

5.  The  statute  of  limitations  is,  under  section 
3783  of  the  Civil  Code,  suspended  as  to  a  debtor 
who  removes  from  the  state,  and  does  not  run 
In  his  favor  until  his  return  to  the  state  to  re- 
side therein. 

6.  In  making  a  final  settlement  between  a  cesr 
tui  que  trust  and  a  trustee,  the  rule  for  com- 
puting interest  is  that  laid  down  in  section  3486 
of  the  Civil  Code,  to  wit,  the  trustee  should, 
except  as  otherwise  provided  by  the  statute, 
be  charged  with  7  per  cent,  per  annum,  without 
compounding,  for  six  years  from  the  date  of 
bis  qualification,  and  with  compound  interest  at 
6  per  cent,  thereafter. 

7.  In  the  light  of  the  rulings  above  announced, 
the  court  committed  no  error  in  admitting  tes- 
timony, or  in  construing  the  decree  which  was 
introduced  in  evidence,  or  in  adjudging  that  the 
defendant  was  not  protected  by  the  statute  of 
limitations,  or  in  directing  against  him  a  verdict 
for  the  two  amounts  specified,  with  interest 
thereon  computed  in  the  manner  above  stated. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Catoosa  county; 
A.  W.  PIte,  Judge. 

Action  by  Susan  Bowdrle  against  W.  H. 
Payne  and  O.  W.  Thomas.  Judgment  for 
plaintiff,  and  defendant  Payne  brings  error. 
Affirmed. 

Shumate  &  Maddox  and  Payne  &  Payne, 
for  plaintiff  in  error.  R.  J.  &  J.  McCamy 
and  Jones  &  Martin,  for  defendant  in  error. 

LEWIS,  7.  This  was  an  action  brought  In 
Catoosa  superior  court  by  Susan  O.  Bowdrle 


against  W.  H.  Payne  and  Q.  W.  Thomas  as 
trustees  for  the  plaintiff  In  the  suit  Briefly 
stated,  the  petition  alleged  that  certain  sums 
of  money  had  been  received  by  the  defend- 
ants as  trustees  of  petitioner,  and  that  they 
had  failed  to  pay  over  the  same  to  her,  which 
they  were  authorized  and  required  to  do  by 
virtue  of  a  decree  of  the  superior  court  of 
Catoosa  county  in  the  year  1885,  upon  a  suit 
brought  by  her  against  W.  H.  Payne  and  her 
other  brothers  and  sisters,  who  were,  under 
the  will  of  her  father,  Thomas  J.  Payne,  to 
hare  the  trust  fund  in  case  of  petitioner's 
death  without  issue;  she  alleging  in  said  ac- 
tion that  all  her  brothers  and  sisters  had  re- 
leased to  her  their  contingent  interest  in  said 
fund,  and  that  W.  H.  Payne  was  willing  that 
the  same  be  paid  to  her  in  case  it  could  be 
done  under  the  releases  aforesaid.  The  de- 
fendants in  that  case  were  duly  served,  and 
upon  hearing  the  evidence  the  chancellor  de- 
creed, in  effect,  that  the  contingent  interest 
shoiild  be  vested  absolutely  in  petitioner. 
The  petition  in  the  present  case  further  al- 
leged that  it  was  claimed  by  the  defendant 
Thomas  that  he  had  resigned  from  his  trustee- 
ship In  the  year  1883,  and  settled  for  all  the 
funds  he  had  received  as  trustee  with  his  co- 
trustee, Payne,  and  that,  whether  or  not  this 
was  true,  it  was  the  duty  of  Payne  to  force  a 
settlement  with  Thomas,  and  in  either  event 
he  was  liable  for  the  amount  in  Thomas* 
hands.  To  this  petition  W.  H.  Payne  filed  a 
demurrer  on  the  ground  that  the  petition 
shows  upon  its  face  that  phiintiff*s  cause  of 
action,  if  she  ever  had  any.  Is  barred  by  the 
statute;  14  years  having  elapsed  since  the 
alleged  cause  of  action  accrued.  He  admitted 
receiving  $175,  as  charged  in  the  petition,  and 
that  he  still  held  the  same,  and,  although 
plaintiff's  right  of  action  is  barred  by  the 
statute  of  limitations,  he  is  willing  to  pay 
her  said  sum,  with  accrued  interest  He  de- 
nies the  resignation  of  Thomas,  and  denies 
that  Thomas  ever  settled  with  him  for  any 
funds  he  had  In  his  hands.  He  also  pleads 
the  statute  of  limitations,  and  denies  his  lia- 
bility for  any  funds  that  ever  came  into  the 
hands  of  Thomas  as  trustee. 

The  record  substantially  discloses  the  fol- 
lowing facts:  Thomas  J.  Payne  died,  leaving 
a  will,  appointing  W.  H.  Payne  and  G.  W. 
Thomas  his  executors,  and  directing  that  aft- 
er collecting  all  debts  and  demands  due  testa- 
tor, and  after  paying  his  wife  a  certain  sum, 
the  remainder  should  be  divided  among  his 
children,  to  wit,  W.  H.  Payne,  A-  J.  Payne, 
Arthur  Payne,  M.  V.  Ward,  Mary  P.  Thomas, 
and  Susan  0.  Bowdrle,  equally.  He  also  In 
the  will  devised  that  certain  land  be  sold  as 
soon  as  the  interest  of  his  wife  therein  ter- 
minated under  a  deed  to  her,  and  that  the 
proceeds  be  divided  in  the  same  way  as  the 
money  above  mentioned.  The  will  stipulat- 
ed, as  to  the  bequests  made  to  Susan  C. 
Bowdrle,  that  her  interest  in  the  property 
was  subject  to  the  restrictions  and  limita- 
tions named  as  follows:    "To  be  held  by  my 
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execatx>rs  In  trust,  and  by  them  loaned  ont, 
and  the  Interest  arising  therefrom  be  paid 
her;  it  being  my  desire  that  this  fund  be 
held  by  them  tOF  her  use  and  beneflt,  and 
that  her  present  hnsband  or  any  of  his  relar 
tions  shall  never  have  any  interest  in  or 
control  of  said  funds,  and,  in  the  event 
that  the  said  Susan  G.  Bowdrie  should  die 
without  children  in  life,  then  the  amount 
hereby  willed  to  her  in  this  fund  be  by  my 
executors  equally  divided  among  my  other 
children  then  in  life,  or  their  children  then 
in  life."  The  following  receipt  was  read 
in  evidence  by  plaintiff's  counsel:  "|30G- 
©•/lOQ.  Received  of  G.  W.  Thomas,  trustee 
for  Susan  C.  Bowdrie,  one  note  for  $273- 
'Vioo  on  W.  E.  Johnston  and  J.  H.  Johnston, 
principals,  and  A.  T.  Hackette,  security,  dat- 
ed March  25th,  1879,  payable  to  G.  W.  ThcHn- 
as  and  W.  H.  Payne,  trustee  for  Susan  C. 
Bowdrle;  interest  paid  on  same  for  two 
years;  also,  the  sum  of  $32  'Vioo  cash,  funds 
of  said  trusteeship  turned  over  to  me  as  sole 
trustee  by  said  Thomas,  former  co-trustee. 
This  December  10,  1883.  [Signed]  W.  H. 
Payne,  Trustee  for  Susan  G.  Bowdrle." 
There  was  also  introduced  In  evidence  by 
plaintiff  the  bill  of  petitioner  above  referred 
to,  filed  by  Susan  G.  Bowdrie  against  A.  J. 
Payne,  Arthur  Payne,  Mary  F.  Thomas,  M. 
V.  Ward,  and  W.  H.  Payne  in  Gatoosa  su- 
perior court  on  July  19,  1884.  This  bill 
brought  by  Mrs.  Bowdrie  set  forth  the  will 
of  Thomas  J.  Payne,  admitted  that  the  prop- 
erty therein  given  to  oratrix  was  limited  to  a 
life  estate,  with  remainder  to  her  brothers 
and  sisters,  should  she  die  leaving  no  children 
surviving  her;  also,  alleging  that  all  her 
brothers  and  sisters,  except  W.  H.  Payne, 
had  conveyed  to  her  all  their  contingent  in- 
terest in  the  property  devised  to  her,  and 
that  W.  H.  Payne  expressed  himself  willing 
to  assign  his  contingent  interest  therein. 
Copies  of  the  assignments  or  transfers  were 
attached  to  the  bill.  The  bill  also  alleged 
that  G.  W.  Thomas,  one  of  the  trustees 
named  in  the  will  to  hold  the  portion  of  the 
estate  given  to  her,  had  resigned  his  trust 
and  that  the  trust  fund  had  been  turned  over 
to  the  other  trustee,  W.  H.  Payne.  It  was 
insisted  that  under  the  laws  of  Georgia  she 
was  entitled  to  receive  all  the  trust  fund, 
with  the  permission  of  said  W.  H.  Payne, 
and,  if  he  declined  to  consent,  at  least  four- 
fifths  of  the  fund.  W.  H.  Payne  was  willing 
to  turn  the  fund  over  to  oratrix  if  he  was 
allowed,  under  the  law,  to  do  so,  but  desires 
the  decision  of  the  court  whether,  under  the 
facts  and  law  applicable  thereto,  he  would 
be  safe  in  so  doing.  Service  of  this  bill  was 
acknowledged  by  all  the  parties  named,  in- 
cluding W.  H.  Payne.  The  following  decree 
waa  rendered  thereon:  "The  foregoing  bill 
having  been  duly  served,  and  the  allegations 
therein  being  admitted  to  be  true,  and  the 
trustee  W.  H.  Payne,  who  also  haa  a  remain- 
der interest  in  the  property  devised,  express- 
ing his  willingness  to  relinquish  his  contin- 


gent interest,  it  is  therefore  decreed  that  the 
said  W.  H.  Payne,  after  deducting  such 
amount  as  may  be  necessary  to  pay  any  cost 
to  the  ordinary  for  dismissicm  as  trustee,  and 
his  commission  a«  trustee,  should  he  claim 
any,  that  he  pay  over  to  complainant,  and 
her  receipt  shall  be  an  acquittal  to  him,  and 
the  complaioant  pay  the  cost  of  this  bill. 
Peby.  term.  1885.  [Signed]  J.  G.  BYiin,  J.  S. 
a  a"  Payne  testified  in  his  own  behalf  in 
the  case  at  bar  that,  while  he  admitted  giv- 
ing Thomas  the  receipt  above  copied,  he  did 
not  receive  the  note  and  cash  therein  men- 
tioned, and  never  had  received  any  funda 
from  Thomas.  He  admitted  receiving  the 
$175  in  1891.  as  Mrs.  Bowdrie's  distributive 
share  in  the  sale  of  certain  lands.  Thomas 
swore  positively  that  he  did  turn  over  the 
note  and  cash  mentioned  in  the  receipt  to 
Payne.  Hackette,  the  security  on  the  note, 
testified  that  he  paid  the  amount  due  there- 
on to  Payne;  that  he  first  went  to  Thomas 
to  pay  him,  but  Thomas  refused  to  receive 
it,  because  he  intended  to  resign  as  trustee, 
and  turn  the  whole  matter  over  to  Payne. 
Hackette  admitted  that  he  once  told  Payne 
that  he  did  not  pay  him  this  fund,  but  after- 
wards, upon  his  recollection  being  refreshed, 
he  was  positive  in  his  testimony  that  he  had 
paid  it  to  Payne.  A  Joint  annual  return 
made  by  W.  H.  Payne  and  G.  W.  Thomas,  as 
executors  of  T.  J.  Payne,  deceased,  to  the 
ordinary,  in  1891,  was  introduced  in  evidence, 
showing,  among  other  things,  •*$175  for  S. 
0.  Bowdrie,  to  be  held  for  further  considera- 
tion and  direction."  The  original  return  was 
in  the  handwriting  of  W.  H.  Payne,  and  one 
item  was,  "By  amount  received  as  trustee  of 
Susan  G.  Bowdrle."  This  item  was  erksed, 
and  the  words  first  above  quoted  Inserted. 
Gounsel  for  defendant  Thomas  Introduced  a 
return  made  by  him  as  trustee  for  Susan  G. 
Bowdrie  to  the  ordinaiy  of  Gatoosa  county 
on  December  10,  1883,  showing  the  note  on 
W.  E.  and  J.  H.  Johnston,  principals,  and 
A.  T.  Hackette,  security,  dated  March  25, 
1879,  payable  to  W.  H.  Payne  and  G.  W. 
Thomas,  trustees  for  Susan  G.  Bowdrie,  for 
$273.87;  also,  the  receipt  of  W.  H.  Payne  for 
said  note  and  $32.22  cash,  as  a  voucher. 
Thomas  insisted  in  his  testimony  that  he  had 
resigned,  and  turned  over  all  the  assets  held 
in  trust  for  Mrs.  Bowdrie  to  Payne,  as  trus- 
tee; that  he  employed  counsel  to  obtain  this 
resignation.  But  there  was  a  failure  to  show 
any  record  of  such  resignation  or  discharge 
in  any  court;  save  the  decree  of  the  chancel- 
lor rendered  in  1885,  as  above  set  out.  The 
uncontradicted  testimony  showed  that  W.  H. 
Payne  moved  from  Gatoosa  county,  Ga.,  to 
Chattanooga,  Tenn.,  on  April  27,  1889,  and 
has  lived  there  continuously  since  that  date. 
After  the  introduction  of  the  evidence  by 
all  the  parties,  the  portions  material  to  the 
issues  in  this  case  being  above  set  out,  pend- 
ing the  concluding  argument  of  counsel  for 
plaintiff  the  court  below  stopped  the  argu-> 
ment,  and  announced  that  he  held  that  the 


Ga.) 


PAYNE  V,  BOWDRIE. 


91 


proceedings  Introduced  by  the  plaintiff  as 
evidence  in  the  suit  brought  by  her  against 
W.  H.  Payne  and  others  in  Catoosa  superior 
court.  In  July,  1884,  were  conclusive  upon 
the  following  points:  (1)  That  Thomas  had 
resigned  or  had  been  discharged  from  the 
trusteeship;  <2)  that  all  the  assets  that  came 
into  the  hands  of  Thomas  as  trustee  for  Su- 
san C.  Bowdrle,  the  plaintiff,  were  turned 
over  by  said  Thomas  to  his  co-trustee,  W. 
H.  Payne,  and  that  by  said  proceedings  the 
defendant  Payne  was  estopped  from  deny- 
ing that  Thomas  had  resigned,  and  that  said 
Payne  had  received  all  of  the  assets  that 
were  in  the  hands  of  Thomas  as  trustee  of 
the  plaintiff.  The  court  further  aimounced 
that  he  held  that  Payne  was  not  protected 
by  the  statute  of  limitations,  and  that  he 
was  liable  for  the  $175  received  by  him  In 
April,  ISOl,  with  Interest  thereon,  and  also 
liable  for  the  amount  of  the  note  specified  In 
the  receipt  which  had  been  read  in  evidence 
by  the  plaintiff's  counsel,  and  Interest  there- 
on, and  that  the  court  would  direct  a  verdict 
against  the  said  Payne  for  the  said  two 
amounts,  with  Interest  thereon  at  the  rate  of 
7  per  cent,  per  annum  for  six  years  on  all 
funds  that  were  in  his  hands  at  the  date  of 
the  decree  rendered  in  the  suit  brought  by 
the  plaintiff  against  W.  H.  Payne  et  al.,  and 
on  all  funds  that  came  into  bis  hands  subse- 
quent to  the  date  of  this  decree  at  the  rate 
t>f  7  per  cent,  per  annum  for  the  first  six 
years,  without  compounding,  and  at  the  rate 
of  6  per  cent,  per  annum  after  the  first 
six  years,  compounded  annually.  The  court 
4lirected  the  Jury  to  return  a  verdict  in  ac- 
cordance with  such  holding  and  instructions, 
and  a  verdict  was  accordingly  rendered. 
This  case  was  brought  here  by  direct  bill  of 
exceptions,  alleging  error  in  the  action  of  the 
court  above  set  out 

1, 2.  Counsel  for  plaintiff  in  error  contend 
that  the  court  erred  in  admitting  in  evidence 
at  all  the  record  of  the  proceedings  in  the 
case  of  Mrs.  Susan  C  Bowdrle  against  W. 
H.  Payne  and  others,  under  which  a  decree 
was  taken  at  the  February  term,  1885,  and 
that  the  court  also  erred  in  its  rulings  as  to 
the  effect  of  that  decree.  The  grounds  of 
objection  were  as  follows:  (1)  Because  said 
petition  shows  that  the  suit  was  not  between 
the  same  parties  as  the  suit  now  on  trial; 
(2)  because  G.  W.  Thomas,  one  of  the  de- 
fendants to  the  suit  now  on  trial,  was  not  a 
party  to  the  suit,  the  record  of  which  Is  of- 
fered in  evidence;  (3)  because  the  decree 
rendered  in  said  case  does  not  specify  any 
amount  as  due  from  defendants  In  said  suit, 
or  either  of  them,  to  the  plaintiff,  nor  does 
it  specify  what  choses  in  action  or  other  as- 
sets are  in  the  hands  of  the  defendants,  or 
either  of  them;  (4)  because  the  petition  In 
the  suit  tendered  In  evidence  does  not  set 
out  any  specific  .amoimt  claimed  against  the 
defendant 

We  do  not  think  that  any  of  the  grounds 
of  objection  are  well  taken.    The  fact  thai 


the  former  suit  of  Mrs.  Bowdrle  did  not  in- 
clude all  of  the  parties  to  the  present  case 
cannot  possibly  affect  the  validity  of  the  de- 
cree as  to  those  who  were  parties  in  the  orig- 
inal case.  No  question  Is  presented  that  the 
court  did  not  have  Jurisdiction  of  the  per- 
sons and  subject-matter  in  that  case,  and 
no  question  Is  made  that  the  adjudications  in 
the  final  decree  were  not  baaed  upon  and  war- 
ranted by  the  pleadings.  The  same  plaintiff 
in  that  suit  was  the  plAintiff  below  in  the 
present  action.  One  of  the  parties  defend- 
ant <and  it  appears  from  the  record  that  he 
was  the  main  and  principal  party  defendant) 
was  W.  H.  Payne,  who  Is  the  principal  party 
defendant  In  this  case.  That  bill  was  filed, 
not  for  the  purpose  of  establishing  any  par- 
ticular amount,  or  obtaining  a  Judgment  for 
any  particular  sum,  with  which  the  defendant 
Payne  might  have  been  chargeable  as  trus- 
tee. It  was  a  proceeding  in  equity,  the  sole 
purpose  of  which  was  to  obtain  a  decree  em- 
powering Payne,  the  trustee,  to  turn  over 
whatever  trust  funds  with  which  he  might  be 
chargeable  to  the  complainant.  It  alleged 
that  all  the  brothers  and  sdsters  having  a  con- 
tingent Interest  In  this  fund  had  conveyed 
their  respective  interests  to  the  complainant, 
except  W.  H.  Payne,  and  that  he  was  wllllns 
to  assign  his  contingent  interest  therein. 
These  assignments  by  the  others  were  shown 
in  evidence  on  the  trial.  The  bill  further 
alleged  that  G.  W.  Thomas  had  resigned  his 
trust,  that  his  resignation  had  been  accepted, 
and  that  the  trust  fund  had  been  turned  over 
to  the  other  trustee,  W.  H.  Payne.  The  com- 
plainant insisted  that  under  the  laws  of  the 
state  she  was  entitled  to  receive  the  trust 
fund,  with  the  permission  of  said  W.  H. 
Payne.  The  decree  recites  the  fact  that  the 
bill  had  been  duly  served;  that  its  allegations 
were  admitted  to  be  true;  that  W.  H.  Payne, 
who  had  a  remainder  interest  in  the  property 
devised,  had  expressed  his  willingness  to  re- 
linquish his  contingent  Interest;  and  it  was 
therefore  decreed  that  after  deducting  the 
costs  for  his  dismissal  as  trustee,  etc.,  he 
pay  over  the  balance  to  complainant  and 
that  her  receipt  would  be  an  acquittal  to  him. 
Of  course,  the  decree  does  not  undertake  to 
fix  any  amount  against  the  trustee,  and  we 
think  that  If  it  did  so,  such  a  portion  of  it 
would  have  been  void,  for  the  reason  that  the 
pleadings  did  not  authorize  It  or  pray  for  any 
such  adjudication.  This  record  was  not 
therefore.  Introduced  for  the  purpose  of  estab- 
lishing the  liability  of  the  defendant  hi  any 
particular  amount,  but  solely  to  show  that 
Payne  had  become  tbe  sole  trustee  of  the 
estate,  and  that  It  authorized  him  to  settle 
with  the  cestui  que  trust  the  complainant  In 
that  case.  The  principle  of  law  controlling  this 
question  Is  so  well  settled  by  the  Code  of 
Georgia  as  to  amount  to  an  absolute  demon- 
stration that  the  ruling  of  the  court  in  admit- 
ting this  record,  and  his  conclusions  with 
reference  to  the  effect  of  this  decree,  werf 
sound.     Section  3741  of  the  Civil  Code  de- 
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Clares,  "An  adjudication  of  the  same  subject- 
matter  In  issue  in  a  former  suit  between  the 
same  parties,  by  a  court  of  competent  Juris- 
diction, should  be  an  end  of  litigation."  Sec- 
tion 5233  declares,  "A  Judgment  is  admissi- 
ble between  any  parties  to  show  the  fact  of 
the  rendition  thereof;  between  parties  and 
privies  it  is  conclusive  as  to  the  matter  direct- 
ly In  issue,  until  reversed  or  set  aside."  Sec- 
tion 5348  declares,  "The  Judgment  of  a  court 
of  competent  Jurisdiction  Is  conclusive  be- 
tween parties  and  privies,  as  to  the  facts 
which  It  decides,  until  reversed  or  set  aside.*' 
In  the  case  of  Claflin  Co.  v.  De  Vaughn.  106 
Ga.  282,  32  S.  E.  108,  the  principle  is  declared 
that  a  decree  In  equity  Is  conclusive  upon 
the  parties  to  the  case  on  all  questions  raised, 
or  which  could  have  been  raised,  relating  to 
the  property  to  be  affected  by  the  decree. 
There  is  nothing  in  the  contention  of  counsel 
for  plaintiff  in  error  that  the  decree  purports 
to  cut  off  the  rights  of  contingent  remainder- 
men who  were  not  parties  to  the  action.  It 
is  contended,  for  Instance,  that  if  one  of  the 
brothers  or  sisters  should  die  before  the  death 
of  the  life  tenant,  and  leave  children  surviv- 
ing, such  children  would  be  entitled  to  an  in- 
terest in  remainder.  This  might  have  con- 
stituted a  reason  for  not  rendering  the  de- 
cree, but  this  does  not  prevent  the  decree 
from  being  actually  binding  on  all  the  parties 
to  the  case  who  were  properly  before  the 
court  Our  conclusion,  therefore,  is  that  the 
rulings  of  the  court  below  construing  this  de- 
cree, and  in  determining  Its  legal  effect,  were 
entirely  In  accord  with  the  well-established 
principles  of  law. 

9l  Under  this  decree.  It  was  incumbent  on 
the  trustee  to  settle  at  once  with  the  cestui 
que  trust;  but  it  does  not  follow  from  this 
that  the  contention  of  counsel  for  plaintiff  in 
error  is  correct,— that  the  effect  of  the  decree 
was  to  end  the  relation  of  the  parties  to  each 
other  as  trustee  and  cestui  que  trust.  Nor  Is 
there  anything  In  the  contention  of  counsel 
that  the  plaintiff  In  error,  under  the  will,  does 
not  occupy  the  position  of  trustee  towards 
the  defendant  in  error,  as  she  was  sui  Juris, 
and  was  entitled  under  the  will  only  to  the 
Interest  on  the  property,  or  its  proceeds,  de- 
vised for  her  benefit,  and  that  therefore  the 
executors  named  in  the  will  were  only  trus- 
tees for  the  remainder-men.  This  was  clear- 
ly an  executory  trust.  The  beneficiaries 
thereof  were  not  only  contingent  remainder- 
men provided  for,  but  also  Mrs.  Bowdrle, 
who  had  an  interest  in  the  property  or  its 
proceeds  for  life.  She  was  not,  under  strict 
law,  entitled  to  the  corpus  of  the  fund  on 
account  of  the  contingent  remainders  created, 
but  it  was  manifestly  the  duty  of  the  trustee 
to  retain  the  corpus,  not  only  for  the  pro- 
tection of  such  remainder-men,  but  also  to 
manage  it  In  such  a  way  as  to  realize  interest 
therefrom,  to  be  paid  to  the  life  beneficiary. 
Now,  this  relation  of  trustee  and  cestui  que 
trust  continues  until  the  trustee  effects  a 
final  settlement  with  the  beneficiary.    This 


he  was  authorized  and  required  to  do  under 
the  decree,  but  until  this  is  done  be  still  oc- 
cupies the  position  of  trustee.  He  has  never 
been  discharged  from  this  trust  He  has  nev- 
er had  any  settlement  with  the  beneficiary,, 
and  in  a  suit  against  him  for  such  a  settle- 
ment it  is  necessarily  an  action  against  him 
as  trustee.  He  therefore  does  not  occupy  the 
position  of  an  individual  indebted  upon  an 
open  account  which  is  barred  in  a  period  of 
four  years  after  the  right  of  action  accrues; 
but  the  statute  of  limitations  applicable  to 
the  case  Is  embodied  in  section  3772  of  the 
Civil  Code,  which  declares  that  all  actions 
against  executors,  administrators,  guardians, 
or  trustees,  except  on  their  bonds,  can  be 
brought  within  ten  years  after  the  right  of 
action  accrues. 

4.  Until  such  final  settlement  is  had  be- 
tween tbe  trustee  and  beneficiary,  the  relation 
of  trustee  continues,  and,  of  course,  the  lia- 
bility of  a  trustee  applies  to  any  collections 
made  by  him  for  the  benefit  of  the  cestui  que 
trust,  even  after  the  rendition  of  a  decree  by 
a  court,  requiring  a  final  settlement  of  the 
trust  estate.  Therefore  the  money  collected 
by  this  defendant  Payne  in  1891  was  received 
by  him  as  trustee.  Under  the  record,  how- 
ever, in  this  case,  this  is  a  question  of  no 
importance,  in  so  far  as  the  result  of  this 
trial  is  concerned,  because  the  defendant  ad- 
mits collecting  this  money,  and  expressly  de- 
clines to  defend  against  its  recovery. 

5.  It  Is  claimed  that  this  right  of  action  ac- 
crued when  the  decree  was  rendered,  and  that 
about  14  years  had  elapsed  between  that 
time  and  the  bringing  of  this  suit  It  ap- 
pears, however,  from  the  evidence,  that  in 
1889  the  defendant  left  the  state  of  Georgia, 
and  moved  to  the  state  of  Tennessee,  where 
he  has  been  living  ever  since.  Section  3783 
of  the  CivU  Code  declares:  "If  the  defend- 
ant In  any  of  the  cases  herein  named,  shall 
remove  from  this  state,  the  time  of  his  ab- 
sence from  the  state,  and  imtil  he  returns  to 
reside,  shall  not  be  counted  or  estimated  in 
his  favor."  Clearly,  then,  under  this  stat- 
ute, and  the  undisputed  evidence  in  the  case, 
the  bar  of  ten  years  had  not  attached,  and 
the  court  was  right  In  holding  that  the  claim 
had  not  been  barred  by  the  statute  of  limita- 
tions. 

6.  Exception  is  also  talien  to  the  ruling  of 
the  court  upon  the  subject  of  interest  charge- 
able against  the  defendant  By  comparing 
the  ruling  above  set  forth  with  the  statute 
embodied  in  section  3498  of  the  Civil  Code,  It 
will  be  seen  that  his  conclusions  were  exactly 
in  accord  therewith,  and  no  reason  Is  urged 
why  that  section  is  not  applicable  to  this 
case. 

7.  The  verdict  in  this  case  was  only  against 
the  defendant  Payne,  as  the  Jury  found  a 
verdict  for  the  defendant  Thomas.  No  excep- 
tion was  filed  to  this  finding  as  to  Thomas, 
and  therefore  the  record,  in  so  far  as  it  bears 
upon  his  liability  or  want  of  liability,  is  not 
considered  In  this  opinion.    In  the  light  ot 


Ga.) 


CENTRAL  OP  GEORGIA  BY.  CO.  v.  FELTON. 


93 


the  rulings  above  announced,  the  Judge  com- 
mitted no  error  in  admitting  testimony,  in 
hlB  constmction  of  the  decree,  in  his  Jodg^ 
ment  that  the  defendant  waa  not  protected 
by  the  statute  of  limitations,  or  in  directing 
against  him  a  verdict  for  the  two  amounts 
specified,  with  Interest  computed  thereon  as 
required  by  the  statute.  Judgment  affirmed. 
All  the  justices  concurring. 


(UO  Oa.  696) 

VARNER  V.  STATE. 

(Supreme  Court  of  Georgia.    May  11,  1900.) 

UCENSB— SOUCITINQ  BMIGRANTS. 

1.  An  emigrant  is  **0De  who  Quits  his  country 
for  any  lawful  reason,  with  a  design  to  settle 
elsewhere,  and  taices  Ills  family  and  property 
with  him." 

2.  It  follows  from  the  foregoing  definition  that 
one  charged  with  a  violation  of  law  prohibiting 
the  soliciting  or  procuring  of  emigrants  cannot 
be  convicted  upon  proof  showing  that  the  per- 
sons whom  he  solicited  or  procured  to  leave  the 
state  had  no  intention  of  abandoning  their  resi- 
dence in  this  state,  or  of  acquiring  a  domicile  in 
the  other  state,  but  were  leaving  merely  for  the 

Knrpose  of  temporarily  engaging  in  work  in  the 
itter  sUte. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty;  W.  N.  Spence,  Judge. 

Jim  Vamer  was  convicted  of  soliciting 
emigrants  without  a  license,  and  brings  er- 
ror.    Reversed. 

Albert  H.  Russell  and  M.  B.  O'Neal,  for 
plaintiff  in  error.  W.  E.  Wooten,  SoL  Gen., 
for  the  State. 

COBB,  J.  Yarner  was  placed  upon  trial 
In  the  city  court  of  Decatur  county  charged 
with  a  violation  of  section  601  of  the  Penal 
Code,  which  declares:  "Any  person  who  shall 
solicit  or  procure  emigrants,  or  shall  attempt 
to  do  so,  without  procuring  a  license  as  re- 
quired by  law,  shall  be  guilty  of  a  misde- 
meanor." The  accused  was  convicted,  and 
applied  to  the  judge  of  the  superior  court 
for  a  writ  of  certiorari,  and,  sanction  of  the 
application  having  been  refused,  the  accused 
excepted.  Upon  the  trial  it  appeared  that 
the  accused  had  made  an  arrangement  with 
two  persons,  under  which  they  were  to  go  to 
the  state  of  Florida,  and  there  be  employed 
In  cutting  turpentine  boxes.  The  accused 
was  to  meet  them  at  a  boat  on  the  river,  and 
pay  their  way  to  their  destination.  He  stat- 
ed that  he  was  paid  one  dollar  for  each  per- 
son he  carried  down  the  river.  The  two 
persons  went  to  the  boat,  but  the  accused 
never  came.  It  clearly  appears  from  the 
evidence  that  the  purpose  of  each  of  these 
persons  was  to  go  to  the  state  of  Florida  to 
work,  and  that  neither  had  any  present  in- 
tention of  taking  up  his  residence  there.  The 
tax  collector  of  the  county  testifies  that  the 
accused  had  not  paid  to  him  the  license  im- 
posed by  law  on  "emigrant  agents."  The 
section  of  the  Code  under  which  the  accused 
was  tried  prohibits  simply  the  soliciting  or 


procuring  of  emigrants,  or  attempting  to  do 
so,  without  having  obtained  a  license  to  car- 
ry on  that  business.  An  emigrant  is  "one 
who  emigrates  or  quits  one  country  or  re- 
gion to  settle  in  another."  Webst  Int  Diet 
"One  who  quits  his  country  for  any  lawful 
reason,  with  a  design  to  settle  elsewhere, 
and  takes  his  family  and  property  with  him." 
10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1042.  The 
two  persons  with  whom  the  accused  made  the 
agreement  were  to  go  to  the  state  of  Florida 
to  work.  They  did  not  take  their  families 
with  them,  and  there  was  no  sufficient  evi- 
dence to  warrant  a  finding  that  they  intend- 
ed to  acquire  a  domicile  in  that  state.  For 
this  reason  the  accused  was  not  guilty  of  a 
violation  of  the  section  of  the  Code  under 
which  he  was  tried.  Whether  there  is  **a 
license  required  by  law"  so  as  to  make  any 
one  who  procures  or  solicits  emigrants  amen- 
able to  the  section  now  under  consideration 
is  not  necessary  to  be  determined  in  this  case. 
The  tax  imposed  by  the  general  tax  act  of 
18G8  is  upon  "emigrant  agents,"  and  an  em- 
igrant agent  is  a  "person  engaged  in  hiring 
laborers  in  this  state,  to  be  employed  beyond 
the  limits  of  the  same."  See  Williams  v. 
Fears  (Ga.)  85  S.  E.  680,  where  a  full  dis- 
cussion of  this  question  appears.  Had  the 
accused,  therefore,  been  charged  with  hav- 
ing violated  the  provision  of  the  general 
tax  act  above  referred  to,  the  evidence  in  the 
record  would  have  warranted  his  conviction; 
but,  having  been  charged  with  soliciting  or 
procuring  .emigrants,  or  attempting  to  do  so, 
and  the  evidence  showing  that  he  procured 
laborers  simply  to  leave  the  state  temporari- 
ly, with  no  intention  of  abandoning  their  res- 
idence, his  conviction  was  unwarranted,  and 
the  Judge  erred  in  refusing  to  sanction  the 
certiorari.  Judgment  reversed.  All  the  jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


(UO  Ga.  697) 
CENTRAL  OF  GEORGIA  RY.  CO.  v.  FEL- 
TON. 

(Supreme  Court  of  Georgia.     April  11,   1900.) 

CONTRACT  BY  AGENT— REPUDIATION  BY 
PRINCIPAL— RATIFICATION. 

1.  Oue  may  at  pleasure  repudiate  a  contract 
which  bis  agent,  in  direct  violation  of  positive 
instructions  previously  given  him,  undertakes 
in  his  representative  capacity  to  make  with  a 
third  person  who  is  fully  cognizant  that  such 
agent  is  transcending  his  authority  in  the  prem- 
ises, (a)  This  familiar  rule  of  law  is  peculiarly 
applicable  to  a  case  where  it  appears  that  the 
agent  of  a  railway  company  attempted  to  make 
with  himself,  as  consignor,  a  totally  unauthorised 
contract  of  affreightment. 

2.  There  was,  in  the  present  case,  no  evidence 
authorizing  a  charge  to  the  effect  that,  notwith- 
standing tne  asrent  may  have  violated  his  instruct 
tions,  yet,  if  the  railway  company  "had  knowi- 
edge  of  such  contract,  and  acquiesced  in  it, 
then  it  would  be  liable  to  the  plaintiff  under  that 
contract." 

3.  For  no  reason  assigned  were  other  portions 
of  the  charge  excepted  to  erroneous,  and,  save 
as  to  the  matter  referred  to  in  the  preceding 
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note,  no  materia]  error  appeaxi  to  liave  been 
committed  at  the  triai 
(Syllabus  by  the  Goart.) 

£irror  from  superior  court,  Macon  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  W.  H.  Felton  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Wm.  D.  Klddoo,  for  plaintiff  in  error.  M. 
Felton  Hatcher  and  Guerry  &  Hall,  for  de- 
fendant in  error. 

FISH,  J.  The  plaintiff  below,  W.  H.  Ftel- 
ton,  brought  suit  against  the  Central  of 
Georgia  Railway  Company  for  damages  al- 
leged to  have  been  sustained  by  reason  of 
unreasonable  delay  in  the  transportation  of 
four  car  loads  of  peaches  shipped  by  him 
during  the  month  of  July,  1896,  from  Win- 
chester, Ga.,  to  Baltimore,  Md.,  under 
through  contracts  of  affreightment,  by  the 
terms  of  which  he  reserved  the  right  to  di- 
vert the  shipments  from  the  destination 
specified  to  such  other  point  as  he  might 
designate  before  carriage  was  completed  by 
delivery  at  Baltimore.  In  its  answer,  the 
defendant  company  denied  that  any  through 
contract  was  made  as  alleged.  It  set  up 
the  defense  that,  on  the  contrary.  It  accepted 
the  shipments  for  carriage  to  the  end  of  its 
line  only,  with  the  express  understanding 
^hat  its  liability  should  cease  upon  delivery 
of  the  peaches  in  good  order  to  the  next 
connecting  carrier;  and,  having  fully  per- 
formed Its  undertakings  in  this  regard,  it 
was  not  answerable  in  damages  for  any  de- 
lay which  might  have  occurred  on  any  of 
its  connecting  lines.  On  the  trial  of  the  is- 
sue thus  formed,  a  verdict  was  returned  In 
favor  of  the  plaintiff.  The  case  comes  to 
this  court  upon  a  bill  of  exceptions  assign- 
ing error  upon  the  refusal  ot  the  Judge  to 
sustain  a  motion  for  a  new  trial  duly  filed 
by  the  losing  party.  Such  other  facts* as  are 
essential  to  an  understanding  of  the  rulings 
herein  made  will  be  developed  as  the  dis- 
cussion which  follows  progresses. 

1.  Having  alleged  the  making  of  special 
contracts  by  the  terms  of  which  the  com- 
pany obligated  itself  to  transport  the 
peaches  within  a  reasonable  time  to  their 
ultimate  destination,  it  was,  of  course,  in- 
cumbent on  the  plaintiff  to  prove  his  case 
as  laid,  especially  In  view  of  the  fact  that 
the  undisputed  evidence  showed  that  the 
delay  complained  of  occurred  on  a  line  other 
than  that  operated  by  the  Central  Railway. 
On  the  trial  It  appeared  that  the  plaintiff  was 
the  company's  agent  at  Winchester,  the  sta- 
tion from  which  the  shipments  of  peaches 
were  made,  and,  as  such  agent,  undertook 
to  bind  the  company  by  contracts  of  af- 
freightment made  in  behalf  of  himself  In 
his  capacity  of  shipper,  which,  the  company 
contended,  were  on  terms  more  favorable 
than  it  had  authorized  him,  as  its  agent,  to 


offer  to  its  patrons.  The  issue  was  thus 
squarely  presented  whether  or  not  Felton, 
acting  HB  agent  for  the  company,  really  ex- 
ceeded his  authority  in  the  premises,  and 
in  this  connection  the  defendant  showed  by 
uncontro verted  evidence  the  following  facts: 
In  June,  1895,  the  company  fixed  the  rates 
to  be  charged  by  its  local  station  agents 
on  "green  fruit,"  and  issued  to  each  of  them 
printed  instructions  in  regard  thereto.  The 
copy  of  •  these  instnictlons  which  was  sent 
to  Felton,  its  agent  at  Winchester,  was  in- 
troduced in  evidence,  the  same  having  come 
from  his  custody  under  a  notice  to  produce 
it  at  the  trial.  Direction  was  thereby  given 
him  that  certain  rates  named  therein  ap- 
plied "only  on  shipments  when  the  carrier 
is  released  from  liability,  except  for  its  own 
negligence,  and  when  the  valuation  is  lim- 
ited to  $500  per  car,  in  accordance  with  the 
contract  of  bill  of  lading  prepared  for  such 
shipments,  which  must  be  signed  by  the 
shipper  before  these  rates  can  be  taken  ad- 
vantage of;  and  that  "on  all  shipments  for 
which  released  bills  of  lading  are  not  sign- 
ed by  the  shipper  the  rates  [were]  50  per 
cent  higher  than  those  shown."  Fulton 
was  furnished  with  a  suitable  quantity  of 
blank  bills  of  lading  of  the  form  Just  referred 
to,  with  Instructions  that  the  same  were  to 
be  used  In  the  shipment  of  fruit  and  he  was 
also  directed  to  "make  a  request  on  the  pur- 
chasing agent"  if  more  were  needed.  The 
contract  therein  embraced  contained  various 
stipulations  as  to  the  obligations  assumed 
by  the  company  and  as  to  its  liability  in  the 
event  of  loss  or  delay.  Among  others  was 
the  following:  '*The  responsibility,  either 
as  common  carrier  or  warehouseman,  of 
each  carrier  over  whose  line  the  property 
shipped  hereunder  shall  be  transported  shall 
cease  as  soon  as  delivery  is  made  to  the 
next  carrier  or  to  the  consignee;  and  the 
liability  of  the  said  lines  contracted  with  is 
several,  and  not  joint;  neither  of  the  said 
carriers  shall  be  responsible  or  liable  for 
any  acts,  omissions,  or  negligence  of  the 
other  carriers  over  whose  lines  said  prop- 
erty is  or  is  to  be  transported."  Another 
stipulation  was  that,  unless  the  destination 
of  any  glv^i  shipment  should  be  "on  its 
road,"  the  individual  carrier  obligated  itself 
merely  "to  deliver  to  another  carrier  on  the 
route  to  destination."  The  same  rates  pre- 
vailed during  1890,  and  in  June  of  that  year 
the  company  redistributed  to  all  of  its 
freight  agents  the  printed  instructions  issued 
to  them  in  1895.  Notwithstanding  his  posi- 
tive Instructions  not  to  give  to  shippers  the 
benefit  of  the  reduced  rate  unless  they  sign- 
ed bills  of  lading  setting  forth  the  contract 
of  limited  liability  above  referred  to,  Fel- 
ton, when  be  shipped  the  peaches  which  are 
the  subject-matter  of  this  litigation,  took 
advantage  of  this  reduced  rate  without  sign- 
ing such  bills  of  lading;  and  long  subsequent- 
ly, when  this  fact  came  to  the  knowledge 
of  the  ofilcials  of  the  railway  company,  he 
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posltlTely  declined  to  furnish  them  with  bills 
of  lading  of  this  kind,  signed  by  himself  as 
the  shipper  of  the  fonr  cars  In  question* 
though  expressly  requested  to  do  so.  From 
the  testimony  introduced  in  behalf  of  the 
plaintiff  it  appears  that  while  he  was,  in- 
deed,  the  company's  agent  at  Winchester, 
the  routine  work  connected  with  the  office 
at  that  point  was  really  done  by  a  dwk  In 
his  employ,  he  merely  exercising  a  general 
supervision  over  the  business;  and,  accord- 
ingly, when  he  shipped  the  peaches  in  ques- 
tion at  the  reduced  rate  without  signing 
bills  of  lading  in  the  prescribed  form,  he 
acted  in  perfect  good  faith,  and  with  no  pur^ 
pose  of  violating  or  disregarding  the  duty  he 
owed  the  company  as  its  agent  In  this 
connection  it  was  further  shown  that  he  had 
uniformly,  as  such  agent,  given  the  same 
rate  to  other  shippers  at  Wbichester,  with- 
out requiring  them  to  sign  any  special  con- 
tract, and  had  himself  previously  shipped 
from  a  near-by  station  peaches  on  his  own 
account  at  the  same  rate,  the  agent  at  that 
station  not  requiring  him  or  other  shippers 
to  sign  any  bill  of  lading  at  alL  This  ex- 
planation, though  showing  absolute  good 
faith  on  the  part  of  Felton,  cannot,  in  oar 
opinion,  overcome  the  positive  and  un- 
equivocal evidence  introduced  by  the  com- 
pany showing  that,  as  matter  of  fact,  there 
was  at  least  a  technical  violation  on  his 
part  of  the  duty  he  owed  it  as  its  agent  the 
consequences  of  which  he,  rather  than  it 
should  suffer.  Clearly,  the  fact  that  he  had 
previously,  in  dealing  with  other  shippers, 
disregarded  his  principal's  orders,  could  not 
be  invoked  by  him  as  an  excuse  for  failing 
to  observe  such  orders  when  undertaking  to 
bind  the  company  by  a  contract  made  with 
himself  individually.  Nor  can  it  be  said  he 
was  relieved  of  the  duty  he  owed  to  his 
company  merely  because  another  agent  at  a 
neighboring  station,  for  any  reason  neglected 
to  obey  like  instructions  from  the  company, 
which  he  had  received.  The  law  is  well  set- 
tled that:  "When  the  directions  to  an  agent 
are  clear  and  well  defined,  it  is  his  duty 
to  foDow  them  faithfully,  provided  this  may 
be  lawfully  done.  •  •  •  Although  the 
agent  is,  in  the  absence  of  instructions,  bound 
to  follow  the  established  usage  or  mode  of 
dealing,  yet  no  custom  or  usage  will  author- 
ize a  departure  from  positive  instructions. 
The  instructions  of  the  principal  make  the 
law  by  which  the  agent  is*  to  be  governed." 
1  Am.  &  Bug.  Bnc  Law  (2d  Bd.)  1062.  And 
88  a  matter  of  course,  when,  in  dealing  with 
third  persons,  the  agent  transcends  his  au- 
thortty,  or  otherwise  violates  his  duty,  "if 
sadi  persons  are  aware  of  the  instructions, 
the  principal  is  not  bound."  Id.  995.  So, 
even  if  the  plaintiff  stands  upon  the  same 
footing  as  would  a  third  person,  who,  know- 
ing all  he  did,  made  a  similar  contract  of 
affreightment  with  an  agent  of  the  company, 
the  conclusion  seems  Irresistible  that  the 
company  cannot  legally  or  equitably  be  held 


liable  to  the  plaintiff  on  the  ground  that  it 
became  bound  by  the  acts  of  its  agent  ir- 
respective of  the  question  whether  such 
agent  did  or  did  not  act  within  the  scope 
of  his  authority.  The  company  had  issued 
explicit  printed  instructions  to  ail  its  agents, 
including  Felton,  concerning  the  rates  to  be 
charged  on  different  classes  of  freight  Con- 
sidered as  an  individual,  he  certainly  knew 
that  as  agent  he  had  no  authority  to  him- 
self fix  any  rate  In  disregard  of  express  or- 
ders, and  that  the  precise  measure  of  his 
authority  as  to  the  shipment  of  fruit  was 
readily  ascertainable  by  reference  to  print- 
ed Instructions  on  file  in  his  <^ce.  In  other 
words,  he  was,  not  a  general  agent  but  one 
with  restricted  powers.  Accordingly,  one 
who  knew  not  only  this  fact  but  also  that 
his  authority  as  agent  was  in  writing,  and 
open  to  inspection  at  the  particular  time  and 
place,  could  not  be  heard  to  say  that  he  was 
acting  within  the  apparent  bounds  of  his 
authority.  "Third  parties  dealing  with  an 
agent  are  put  upon  their  guard  by  the  very 
fact,  and  do  so  at  their  own  risk.  They  can- 
not rely  upon  the  agent's  assumption  of  au- 
thority, but  are  to  be  regarded  as  dealing 
with  the  power  before  them,  and  must,  at 
their  peril,  observe  that  the  act  done  by  the 
agent  is  legally  Identical  with  the  act  au- 
thorissed  by  the  power.**  1  Am.  &  Bug. 
Bnc.  Law  (2d  Bd.)  986,  987,  cited  approving- 
ly in  Camp  v.  Trust  Co.,  97  Ga.  586,  25  S. 
B.  362.  In  no  view  of  the  question,  there- 
fore, can  it  fairly  be  said  that  the  defend- 
ant company  was  not  at  liberty  to  defend 
the  plaintiff's  action  on  the  ground  that  it 
was  not  legally  bound  by  the  alleged  con- 
tracts of  affrolghtment  upon  which  he  bases 
his  right  to  recover. 

2.  A  witness  introduced  by  the  plaintiff 
testified  that  he  lived  "at  Marshallville,  about 
three  miles  from  Winchester,'*  and,  though 
he  had  "been  engaged  hi  shipping  peaches  from 
Marshallville  to  the  Northern  markets  for 
twenty  years  or  more,"  he  never  saw  a  bill 
of  lading  until  after  18G6,  and  did  not  "think 
shippers  took  any  bills  of  lading  before**  that 
year.  On  cross-examination,  however,  he  fur- 
ther testified:  "I  never  shipped  peaches  from 
Winchester.  We  were  required  this  year,  for 
the  first  time,  to  get  bills  of  lading,  and  I 
trusted  to  the  refrigerator  company  to  get 
my  bills  of  lading.  It  is  a  fact  that  I  have 
seen  bills  of  lading  like  the  blank  handed 
me  by  counsel  prior  to  that  time,  signed  up 
for  myself  and  others.  I  stated  before  that 
we  signed  bills  of  lading  years  ago,  but  we 
have  not  done  It  recently.  I  do  not  recollect 
about  1896,  but  I  do  recollect  that  the  roads 
were  using  the  blank  handed  me  for  some  of 
the  bills  of  lading.  I  do  not  remember 
whether  the  parties,  when  they  signed  these, 
got  a  less  rate  of  freight  than  if  there  had 
been  a  shipment  without  or  not**  Several 
other  witnesses  testified  on  the  same  line,  but 
none  of  them  undertook  to  say  that  the  re- 
duced rate  was  allowed  in  any  instance  wh^e 
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a  bill  of  lading  was  not  required.  Felton 
himself  swore:  "We  shipped  peaches  for  the 
very  price  other  people  were  charged.  There 
was  no  bill  of  lading  Issued  to  anybody.  I 
shipped  from  Marshallvllle  last  year,  and 
never  had  a  bill  of  lading  from  there  nor 
anywhere  else.  I  never  had  one  until  this 
year."  He  also  testified:  "We  are  compelled 
t#  issue  them  this  year,— we  never  did  be- 
fore,—and  turn  them  over  to  him  [the  shipper]. 
Now  we  force  him  to  take  the  bill  of  lading," 
The  plain tllTs  son-in-law,  who  acted  as  his 
agent  In  the  Northern  markets  In  disposing 
of  his  fruit,  testified:  "Mr.  Felton  shipped 
peaches  from  Marshallvllle  in  1806,  1896,  and 
1808  at  the  same  rate  as  from  Winchester, 
which  rate  has  prevailed  ever  since  we  have 
been  shipping  peaches.  I  do  not  know  about 
the  special  rate  given  without  release  at  alL 
I  know  that  is  the  rate  we  paid.  I  don't 
know  whether  it  was  a  rate  given  released  or 
not"  In  this  connection  the  trial  Judge,  after 
charging  the  jury  to  the  effect  that  the  rail- 
way company  would  not  be  boimd  by  any  con- 
tract which  Felton  undertook  to  make  with 
himself  in  violation  of  his  positive  instruc- 
tions, added:  "Yet  if  you  should  believe 
from  the  testimony  that  such  contract  was 
made  contrary  to  his  instructions  or  author- 
ity from  the  railway  company,  and  they  had 
knowledge  of  such  contract  and  acquiesced  In 
it,  then  It  would  be  liable  to  the  plalntlfT 
under  that  contract."  This  portion  of  the 
charge  is  excepted  to  "because  not  good  law 
under  the  facts  of  this  case,"  and  because 
"there  was  no  evidence  of  any  knowledge  on 
the  part  of  any  officer  or  employs  of  the  com- 
pany who  could  acquiesce,  or  any  acqui- 
escence on  the  part  of  the  railway  company" 
itself.  We  think  the  point  well  taken.  The 
mere  fact  that  during  the  season  of  1896  one 
or  more  agents  of  the  company  departed  from 
their  orders  in  regard  to  shipping  fruit  to 
points  beyond  its  line  certainly  would  count 
for  nothing  in  the  absence  of  any  evidence 
tending  to  show  that  the  company  was  aware 
that  no  bills  of  lading  were  issued,  and  tacitly 
assented  to  shipments  being  received  at  re- 
duced rates  without  requiring  shippers  to  sign 
the  special  contract  hereinbefore  mentioned. 
It  does  appear  that  the  plain tifiT  or  hlEP  agent 
was  permitted  to  divert  the  shipments  from 
their  original  destination  to  other  Northern 
markets,  and  that  the  peaches  were  deliv- 
ered without  the  production  of  a  bill  of  lad- 
ing. But  this  circiunstance  was  fully  ex- 
plained by  the  company's  general  agent  who 
was  in  "charge  of  the  movement  of  the  peach 
business"  during  the  season  of  1896,  and  who 
tesrtified,  in  substance,  as  follows:  As  a  favor 
to  its  patrons,  the  company  tried  to  assist 
fhem  to  reach  good  markets.  When  It  was 
ascertained  their  fruit  was  consigned  to  an 
"overstocked"  market,  they  were  permitted, 
upon  giving  the  company  prompt  notice  of 
this  fact  to  change  the  original  destination, 
and  direct  the  shipments  to  be  turned  over 
to  dl/Terent  consignees.    Ab  to  two  of  the 


cars  shipped  by  the  plaintiff,  when  notice 
was  received  from  his  Northern  agent  to 
divert  the  shipments  to  points  designated,  the 
company's  general  agent  Inunedlately  com- 
plied with  the  request  to  give  appropriate  or- 
ders for  such  change,  without  requiring  a 
surrender  of  bills  of  lading,  as  the  shipments 
were  composed  of  "perishable  stuff,"  and  the 
matter  could  not  be  delayed.  He,  however, 
at  once  telegraphed  to  the  company's  local 
agent  at  Marshallvllle  to  procure  the  bills 
of  lading  which  he  supposed  had  l>een  is- 
sued to  Felton,  and  In  a  day  or  two  received 
two  bills  of  lading,  properly  filled  out  which 
purported  to  have  been  signed  by  Felton.  As 
to  the  other  shipments  which  were  subse- 
quently diverted  In  like  manner,  the  neces- 
sary orders  were  at  once  Issued  without  re- 
quiring the  production  of  bills  of  lading,  upon 
the  assumption  that  the  same  were  in  Fel- 
ton's  possession,  and  would  be  surrendered 
on  demand.  In  other  words,  the  company 
endeavored  to  accommodate  the  shipper  by 
giving  orders  to  divert  the  shipments,  and  to 
turn  the  same  over  to  such  person  at  the 
ultimate  destination  as  the  shipper  might  di- 
rect; and  although  Its  general  agent  desired 
to  protect  his  company  by  getting  possession 
of  the  bills  of  lading,  In  order  that  they 
might  not  get  into  the  hands  of  Innocent 
third  persons,  he  relied  upon  the  shipper  to 
surrender  such  bills  of  lading  as  soon  as 
practicable  after  the  change  requested  by 
him  was  made.  The  two  bills  of  lading 
which  the  witness  testified  were  received  by 
him  in  response  to  his  request  upon  the  agent 
at  Marshallvllle  to  secure  the  originals  is- 
sued to  the  plaintiff  were  produced  at  the 
trial,  although  neither  of  the  signatures  to 
the  same  appear  to  have  been  made  by  the 
plaintiff,  or  by  any  one  authorized  by  him 
to  sign  his  name  thereto.  On  the  contrary, 
both  the  plaintiff  and  his  clerk  testified  that 
no  bills  of  lading  covering  any  of  the  ship- 
ments were  ever  issued,  and  those  produced 
at  the  trial  were  not  genuine.  In  several 
telegrams  which  passed  between  the  railroad 
ofllcials  concerning  the  diversion  of  the  four 
cars  of  peaches  shipped  by  the  plaintiff  ref- 
erence is  made  to  the  matter  of  procuring  the 
surrender  of  the  bills  of  lading  which  they 
assumed  had  been  issued;  so^  it  would  seem, 
no  inference  can  fairly  be  drawn  that  simply 
because  the  company  allowed  the  shipments 
to  be  diverted,  and  turned  the  same  ov»  to 
the  plaintiff's  agent  in  the  North  without 
requiring  a  surrender  of  a  bill  of  lading,  the 
company's  officials  must,  of  necessity,  have 
known  that  no  bills  of  lading  were  in  fact  is- 
sued. Nor  was  it  shown  that  the  company 
derived  such  knowledge  from  any  other 
source.  The  record  before  us  does  disclose 
that  the  company  had  in  its  employ  an  au- 
ditor, who,  during  the  years  1895  and  1806, 
visited  the  company's  office  at  Winchester 
from  time  to  time,  examined  the  agent's 
books  and  other  papers,  and  reported  that 
the  affairs  of  the  office  were  being  pn^^Iy 
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conducted.  However,  It  affirmatively  ap- 
pears that  this  auditor  had  no  knowledge  of 
the  fact  that  Felton  did  not  require  shippers 
to  sign  bills  of  lading,  and  that  It  was  not 
In  the  line  of  the  auditor's  duty  to  Inquire 
whether  the  company's  station  agents  fol- 
lowed the  Instructions  Issued  to  them  as  to 
giving  reduced  rates  only  In  the  event  ship- 
pers signed  the  prescribed  form  of  special 
contract  In  consideration  of  which  such  rates 
were  offered.  The  plalntifT  hhnself  testified 
be  never  told  the  auditor  about  the  practice 
In  this  regard  which  prevailed  at  that  of- 
fice, and  further  said  on  cross-examUiatlon: 
"We  have  now  to  keep  a  duplicate  bill  of 
lading.  We  give  one  to  the  shipper,  and  the 
other  Is  kept  We  were  never  forced  to  do 
it,  I  will  say,  before  this  case  was  com- 
menced." So  it  would  seem,  If,  during  the 
years  1895  and  1896,  agents  were  not  re- 
quired to  keep  on  record  In  their  offices  dupli- 
cate bills  of  lading,  the  auditor,  however 
diligently  he  may  have  performed  his  duties, 
could  hardly  have  surmised,  from  the  absence 
of  such  duplicates,  that  no  original  bills  of 
lading  were  being  Issued  in  accordance  with 
instructions.  Whether,  had  it  been  shown 
this  officer  did  in  fact  know  of  a  violation  by 
agents  of  such  Instructions,  his  failure  to 
make  objection  to  the  practice  would  amount 
to  an  Implied  ratification  binding  upon  the 
company,  we  are  not  called  upon  to  decide. 
Suffice  It  now  to  say  that  knowledge  was  not 
brought  home  to  any  official  of  the  company 
who  had  power,  in  its  behalf,  to  ratify  the 
contracts  of  affreightment  upon  which  the 
plaintiff  relies,  but  which,  as  has  been  seen, 
cannot  be  deemed  binding  upon  the  company 
In  the  absence  of  satisfactory  evidence  tend- 
ing to  show  that  it  subsequently  ratified  the 
same. 

3.  Exception  is  also  taken  to  other  instruc- 
tions given  to  the  Jury,  though  no  attempt  to 
assign  error  thereon  is  made  otherwise  than 
by  characterizing  such  Instructions  as  erro- 
neous. As  was  ruled  In  Anderson  v.  Rail- 
way Co.,  107  Ga.  500,  83  S.  B.  044,  a  gen- 
eral assignment  of  error  upon  a  designated 
portion  of  a  charge  Is  to  be  treated  as  rais- 
ing the  single  question  whether  or  not  the 
instruction  thus  complained  of  "states  a  cor- 
rect abstract  principle  of  law."  The  charges 
now  under  consideration  are  not  open  to  the 
objection  that  the  propositions  therein  an- 
nounced are  unsound.  Whether  these  in- 
structions were  precisely  adjusted  to  the  facts 
of  this  particular  case  is  a  question  upon 
which  we  win  not  attempt  to  pass,  as  this 
is  a  matter  which  the  loose  and  general  as- 
signment of  error  above  referred  to  does  not 
properly  bring  under  review. 

In  the  motion  for  a  new  trial  complaint 
is  made  that  the  court  erred  In  rejecting  cer- 
tahi  evidence  offered  In  behalf  of  the  defend- 
ant, and  also  in  admitting  other  evidence  in- 
troduced by  the  plaintiff  over  objection  of 
counsel  for  the  railway  company.  In  the 
view  we  take  of  the  case,  however,  the  points 
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thus  raised  are  of  little  Importance,  and  need 
not  be  specifically  dealt  with;  for  they  can- 
not become  material  at  the  next  hearing,  un- 
less—as we  think  it  hardly  probable— the 
facts  brought  to  light  by  the  evidence  are  es- 
sentially different  from  those  appearing  in  the 
record  before  us.  At  any  rate,  if  any  sub- 
stantial error  was  committed  by  the  trial 
Judge  in  the  admission  or  rejection  of  evi- 
dence, we  may  safely  trust  him  to  correct  the 
same  upon  the  next  hearing.  Judgment  re- 
versed.   All  the  Justices  concurring. 


(110  Ga.  611) 
ELLIS  et  al.  v.  GRAY  et  aL 
(Supreme  Court  of  Georgia.     April  11,  1900.) 

DEED— CONSTRUCTION— RESERVATION  OF 
POWER. 
Where  a  deed,  after  conveying  property  in 
fee  simple  to  two  named  grantees,  further  stip- 
ulated that  the  grantor  retained  and  reserved  to 
herself  the  right  to  reinvest  or  dispose  of  the 
property  as  she  misht  think  necessary  "for  the 
advantage  and  use^'  of  the  grantees,  held,  that 
this  reservation  did  not,  at  most,  confer  upon  the 
grantor  anything  but  a  mere  power  to  sell,  and 
reinvest  for  the  benefit  of  the  grantees.  Held, 
further,  that  a  subsequent  deed  from  the  same 
grantor,  dealing  with  the  same  property,  and 
undertaking  to  convey  a  life  estate  to  one  of 
the  grantees,  with  remainder  over  to  her  chil- 
dren, and  second  remainder  over  to  the  other 
grantee  named  In  the  original  deed,  was  not  a 
good  execution  of  such  power. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Plte,  Judge. 

Action  by  Charles  S.  Bills  and  others 
against  Z.  T.  Gray  and  others,  trustees. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

John  A  Hood,  F.  A  Cantrell,  and  W.  B. 
Rankin,  for  plaintiffs  in  error.  Starr  &  Br- 
win  and  B.  J.  McCamy,  for  defendants  in 
error. 

COBB,  J.  Ellis  and  others  brought  an  ac- 
tion against  Gray  and  others,  trustees  of  a 
Methodist  church,  to  recover  possession  of 
a  parcel  of  land.  Upon  the  trial  the  follow- 
ing facts  appeared:  Both  parties  claimed 
under  B.  A.  Neal.  On  August  17,  1866,  Mrs. 
E.  A.  Neal  (evidently  then  a  widow)  con- 
veyed the  property  in  controversy  to  her  two 
daughters,  Indiana  B.  Neal  and  Laura  J. 
Neal,  upon  a  consideration  of  five  dollars 
and  natural  love  and  affection.  The  deed 
recited  that  the  grantees  were  "to  have  and 
to  hold  said  tract  or  parcel  of  land,  stock, 
and  household  and  kitchen  furniture,  to 
them,  the  said  Indiana  B.  Neal  and  Laura  J. 
Neal,  and  the  heirs  of  their  bodies,  together 
with  all  and  singular  the  rights,  members^ 
and  appurtenances  to  the  same  In  any  man« 
ner  belonging,  to  them  and  the  heirs  of  their 
bodies,  for  their  own  proper  use,  benefit,  and 
behoof,  forever,  in  fee  simple,  except  so 
much  as  may  be  necessary  of  above  property 
to  pay  my  present  debts,  or  that  I  may  la 
future  create  in  my  own  name,  but  not  to 
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!>e  subject  to  the  debts  existing  or  hereafter 
created  by  any  future  husband  that  I  may 
hereafter  marry,  but  the  right  of  the  pos- 
session and  free  use  of  all  of  the  above 
property  I  retain  to  myself  in  trust  for  my 
Aforementioned  children;  and,  should  I 
think  it  necessary  at  any  future  time  to  sell 
any  or  all  of  said  property,  I  retain  and  re- 
serve to  myself  the  right  to  do  so,  reinvest 
or  dispose  of  as  I  may  think  necessary  for 
the  advantage  and  use  of  my  said  daughters 
before  named.  I  also  retain  and  reserve  the 
use  of  all  of  the  above  property  to  myself 
during  my  natural  life,  but  not  for  the  use 
and  benefit  of  any  future  husband  that  T 
may  hereafter  marry,  nor  subject  to  any  of 
his  debts  existing  at  the  time  of  our  mar- 
riage or  created  after  the  marriage."  On 
May  27,  1878»  Mrs.  B.  A.  Neai  executed  an- 
other paper,  in  the  form  of  a  deed,  which 
purported,  In  consideration  of  natural  love 
and  aif ectlon,  to  convey  to  "Indiana  B.  Bills 
[formerly  Neal],  and  her  children,  if  any  she 
has,  •  •  •  for  and  during  her  natural 
life,  free  from  the  debts  and  contracts  of 
her  present  or  future  husband,"  the  property 
In  controversy;  the  deed  further  reciting 
that  Indiana  B.  Bills  was  to  hold  the  prop- 
erty "for  and  during  her  natural  life,  and 
at  her  death  to  her  child  or  children  then 
living,  in  fee  simple,  and,  if  the  said  Indiana 
B.  Bills  should  die  without  any  child  or  chil- 
dren surviving  her,  then  and  in  that  event  I 
give  and  grant  said  property  to  my  daughter 
Laura  Camp  [formerly  Neal],  in  fee  simple." 
On  August  13,  1888»  Indiana  B.  Bills,  for  a 
valuable  consideration,  conveyed  the  prop- 
erty in  controversy  to  the  defendants.  On 
August  16,  1888,  Laura  J.  Camp,  for  a  con- 
sideration of  five  dollars,  executed  and  deliv- 
ered a  quitclaim  deed  to  the  property  in  con- 
troversy to  the  defendants.  The  judge  di- 
rected the  jury  to  return  a  verdict  in  favor 
of  the  defendants,  and  to  this  ruling  the 
plaintiffs  excepted. 

Oonstruing  the  provisions  of  the  deed  of 
1866  as  a  whole,  the  legal  effect  of  that 
paper  was  to  reserve  a  life  estate  in  the 
property  to  the  grantor,  and  pass  the  re- 
mainder In  fee  to  the  grantees,  but  subject 
to  a  trust  of  which  the  grantor  was  the 
trustee—First,  for  the  purpose  of  paying  the 
then  existing  debts  of  the  grantor;  second, 
for  the  purpose  of  paying  any  future  debts 
which  she  might  create;  and,  third,  for  the 
purpose  of  selling  the  property,  should  the 
grantor  see  proper  to  do  so,  and  reinvesting 
the  proceeds  for  the  benefit  of  the  grantees. 
Subject  to  these  trusts,  upon  the  execution 
of  that  paper  the  title  to  the  estate  in  re- 
mainder created  by  the  deed  passed  to  the 
grantees.  The  deed  being  voluntary,  the 
trust  in  favor  of  existing  creditors  was  un- 
doubtedly valid.  Whether  the  trust  in  favor 
of  future  creditors  was  also  valid,  it  is  not 
necessary  to  determine.  The  provision  an- 
thorlslng  the  grantor,  as  trustee  for  the 
grantees,  to  sell  the  property  and  reinvest 


the  same  for  their  benefit,  was  valid,  so 
long  as  the  grantees  were  persona  for  whom 
the  law  authorized  a  trust  to  be  created. 
This  trust  would  be  good  during  their  minor- 
ity, and  would  become  executed  upon  their 
arrival  at  majority.  But,  even  If  the  trust 
had  continued  after  majority,  It  waa  lim- 
ited by  the  terms  of  the  deed  to  a  power  in 
the  trustee  to  sell,  and  reinvest  for  the  bene- 
fit of  the  grantees.  The  deed  of  1878  waa 
not  executed  by  the  grantor  for  the  purpose 
of  paying  any  debts  which  she  owed,  either 
existing  at  the  date  of  the  deed  of  1866^  or 
created  thereafter,,  nor  in  pursuance  of  a 
sale,  the  proceeds  of  which  were  to  be  rein- 
vested for  the  benefit  of  the  grantees.  On 
the  contrary,  this  deed  was  a  palpable  effort 
on  the  part  of  the  grantor  to  deal  with  the 
property  as  her  own,  and  to  transfer  the  en- 
tire estate,  except  an  interest  that  might 
arise  upon  a  bare  contingency,  from  one  of 
the  grantees  in  the  deed  of  1866  to  the  other. 
It  therefore  follows  that  the  deed  of  1878 
was  void,  except  so  far  as  it  conveyed  the 
life  estate  of  the  grantor.  The  grantees  In 
the  deed  of  1866  acquired  a  fee-simple  inter- 
est in  remainder  in  the  property  In  contro- 
versy, notwithstanding  the  deed  was  made 
to  the  daughters  "and  the  heirs  of  their 
bodies."  Civ.  Code,  S  3085;  Griffin  v.  Stew- 
art, 101  Ga.  722,  29  8.  B.  29.  Upon  tiie  death 
of  Mrs.  Neal  they  became  the  absolute  own- 
ers of  the  property.  This  being  so,  the  de- 
fendants acquired  the  absolute  title  under 
the  respective  deeds  of  the  two  daughters. 
Judgment  affirmed.  All  the  justices  concur- 
ring. 

OlO  oa.  S14) 

SOUTHBRN   HOMB   BUILDING   St  LOAN 
ASffN  V.  PACB. 

(Supreme  Court  of  Georgia.     April  11,  1900.) 

BUILDINO    AND    LOAN    ASSOCIATIONS— DB- 
FAULTINO  MBMBBRS. 

1.  Bvery  question  involved  in  this  case,  as  to 
the  respective  rights  and  obligations  of  a  build- 
ing and  loan  asBociation,  and  a  member  thereof 
who  has  received  an  advance  upon  his  stock,  baa 
been  settled  by  repeated  adjudications  of  this 
court,  and  the  law  applicable  to  suits  by  such  as- 
sociations agahist  defaulting  members  has  been 
clearly  laid  down. 

2.  The  iDstmctioKis  given  by  the  court  to  the 
jury  for  arriylng  at  the  amount  of  the  defend- 
ant's liability  were  out  of  harmony  with  the  es- 
tablished rules  for  determining  the  same,  and 
were  therefore  erroneous. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Dade  county; 
A.  W.  Fite,  Judge. 

Action  by  the  Southern  Home  Building  & 
Loan  Association  against  W.  W.  Pace. 
From  the  judgment  plaintiff  brings  error. 
Reversed. 

T.  J.  Lumpkin.  W.  A.  Wimbish,  and  Ugore 
Johnson,  for  plaintiff  in  error.  Jacoway  & 
Jacoway  and  R.  J.  &  J.  McOamy,  for  de- 
fendant in  error. 


^H.) 


BROOKS  y.  PBOCTOB. 
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COBB,  J.  The  present  record  dtadoses 
the  usual  contxoTersy  between  a  building 
and  loan  association  and  one  of  its  borrow- 
ing members.  All  the  questions  Inyolved  in 
the  present  case  have  been  settled  by  repeat- 
ed adjudications  of  this  court,  and  the  law 
applicable  in  such  cases  has  been  clearly 
laid  down.  See  Reynolds  v.  Association,  102 
Ga.  126,  29  S.  B.  187;  HoUis  v.  Association, 
104  Ga,  318.  31  S.  E.  216;  Cook  v.  Associa- 
tion, 1(V1  Ga.  814.  30  S.  B.  911;  Kirlclin  y. 
Association.  107  Ga.  313,  33  S.  E.  83;  Mor- 
gan y.  Association  (Ga.)  33  S.  E.  9GI;  Angler 
T.  Association  (Ga.)  35  S.  E.  64;  Smith  y. 
Association  (Ga.)  35  S.  E.  707.  The  Instruc- 
tions given  by  the  court  to  the  Jury  in  refer- 
ence to  the  manner  in  which  they  should  ar- 
rive at  the  amount  of  the  defendant's  liability 
were  not  In  harmony  with  the  rules  laid 
down  in  the  cases  cited,  and  for  this  reason 
the  Judgment  must  be  reversed,  and  a  new 
trial  had.  Judgment  reversed.  All  the  Jus- 
tices concurring. 


(Ul  Oa.  837) 

GANNON  y.  CENTRAL  OF  GEORGIA  RY. 
00. 

(Supreme  Court  of  Georgia.     May  12.  1900.) 
CARRIERS-EXPULSION    Or    PASSBNOBRS. 
The  eTidence  for  the  plaintiff  being  substan- 
tially the  same  as  when  this  case  was  here  be- 
fore (32  S.  E.  874,  106  Ga.  830),  and  being,  un- 
der  the  ruling  then  made,   insufficient  to   au- 
thorize a  recoveiy  against  the  defendant,  the 
trial  judge  did  not  err  in  granting  a  nonsuit. 
Smith  y.  Railroad  Q>.,  10  S.  EL  111,  82  Ga. 
801. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  GrifQn;  H  W. 
Hammond,  Judge. 

Action  by  H.  A.  Cannon  against  the  Central 
of  Georgia  Railway  Company.  Judgment  of 
nonsuit  and  plalntifT  brings  error.    Affirmed. 

Robt  T.  Daniel,  for  plaintiff  in  error.  Hall 
ft  Boynton,  W.  C.  BeelLS,  and  Robt  L.  Bemer, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FlSUt  J^  absent  on  account  of  sickness. 


(Ul  Ga.  888)  

ROBERTS  y.  SMITH. 

(Supreme  Court  of  Georgia.     May   H   1000.) 
APPBAl.  IN  FORMA  PAUPERIS. 
This   case   is   controlled    adversely   to   the 
contention  of  the  i^intiff  in  error  by  the  niling 
made  in  the  case  of  Truitt  y.  Shumate,  33  S.  E. 
4S,  107  Ga.  236. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pike  county; 
E.  J.  Reagan,  Judge. 

Acti(Mi  between  R.  C.  Smith  and  J.  I.  Rob- 
erts. From  the  Judgment,  Roberts  brings  er- 
ror.   AfELrmed. 


A.  B.  Pope,  for  plaintiff  in  error.  Jas.  M. 
Smith  and  John  F.  Redding,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  aflhrmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(Ill  Oa.  836) 
WOODS  et  al.  y.  PRICE. 
(Supreme  Court  of  Georgia.     May  12,   1900.) 
NBW  TRIAL. 
There  was  no  error  in  refusing  to  grant  a 
new  trial  upon  any  of  the  grounds  of  the  motion 
therefor,  and  the  evidence  warranted  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Butts  county; 
W.  M.  Henry,  Judge. 

Action  by  J.  E.  Price  against  J.  A.  P. 
Woods  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Ray  &  Ray,  for  plaintiffs  in  error.  F.  Z. 
Curry  and  M.  W.  Beck,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

FI8H»  J.,  absent  on  account  of  sickness. 


CUlChu  886) 

MORGAN  y.  LATHAM  et  al. 
(Supreme  Court  of  Georgia.     May  12,   1900.) 

aARNISHMBNT^-PROCBDURB— BOND— 
LIABIUTY. 

Where  a  plaintiff  brought  two  suits  hi  the 
same  court  against  the  same  defendant  upon 
different  causes  of  action,  and  sued  out  one 
summons  of  garnishment  based  upon  the  two 
suits,  consolidating  them  in  the  affidayit  and 
bond  to  obtain  the  gamislmient,  the  proceeding 
was  illegal  and  roid,  and  the  defendant  in  the 
suits  could  take  advantage  of  the  illegality  of 
the  proceeding,  although  he  had  given  bond  and 
dissolved  the  garnishment  Rich  v.  Kiser,  61 
Ga.  870.  (a)  The  proceeding  being  illegal,  the 
plaintiff  was  not  entitled  to  a  judgment  upon  the 
garnishment  bond  on  both  suits  or  on  either. 
(Syllabus  bj  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty;  0.  G.  Janes,  Judge. 

Action  by  B.  F.  Morgan  against  R.  D. 
Latham  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Edwards '&  Ault  for  plaintiff  in  error. 
W.  P«  Robinson,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(Ul  Oa.  835) 
BROOKS  V.  PROCrrOR  et  aL 
(Supreme  Court  of  Georgia.     May  12,   1900.) 

APPEAL— REVIEW— MOTION   FOB  NEW  TRIALr- 
BRIEF  OF  EVIDENCE. 
1.  Hie  bill  of  exceptions  complaining  only  of 
the  orerruUng  of  a  motion  for  a  new  triai,  sad 
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it  appearing  that  no  brief  of  evidence  web  filed, 
the  ease  is  controlled  by  Baker  y.  Johnson,  27 
S.  B.  706,  99  Ga.  874;  Mize  v.  Improvement 
Co.,  32  S.  E.  22,  106  Ga.  140;  Holloman  ▼. 
Small  (Ga.;  this  term)  35  S.  E.  665. 

2.  As  no  brief  of  evidence  whatever  was  filed 
in  the  lower  court,  or  brought  to  this  court  in 
the  record,  and  as  it  has  been  definitely  settled 
by  decisions  of  this  court  that  there  cannot  be 
a  valid  motion  for  a  new  trial  without  an  ap- 
proved brief  of  evidence,  and  as  this  must  have 
been  known  to  counsel  for  the  plaintiff  in  error, 
obviously  the  writ  of  error  was  sued  out  for  de- 
lay only,  and  damages  are  awarded  against  the 
plaintiff  in  error. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Forsyth;  W.  M. 
Claris,  Judge. 

Action  between  B.  G.  Brooks  and  Proctor 
&  Huddleston.  From  the  judgment,  Brooks 
brings  error.    Affirmed. 

Stone  &  Williamson,  for  plaintiff  in  error. 
Persons  &  Persons,  for  defendants  in  error. 


PER  CURIAM, 
damages. 


Judgment  affirmed,  with 


FISH,  J.«  absent  on  account  of  sickness. 


(HI  Ga.  887) 

SOUTHERN  RT.  00.  t.  ARNOLD. 
(Supreme  Court  of  Georgia.     May  12,  1900.) 
APPEALr-REVIBW. 
There  was  no  material  error  in  any  of  the 
charges  complained  of  in  the  motion  for  new 
trial,  when  read  in  connection  with  the  whole 
charge;    there  was  no  error  in  the  admission  or 
exclusion  of  evidence;    the  evidence  warranted 
the  verdict;  and  the  court  did  not  err  in  refusing 
a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fayette  county; 
S.  W.  Harris,  Judge. 

Action  by  L.  Arnold  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Arthur  Heyman  and  Wise  &  Blalock,  for 
plaintiff  in  error.  Arnold  &  Arnold  and  W. 
B.  HoUingsworth,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH*  J.,  absent  on  account  of  sickness. 


(lU  Ga.  821) 

NANCE  et  al.  v.  STOGKBURGER  et  al. 

(Supreme   0)urt  of   G^eorgia.     April  9,   1900.) 

CANCELLATION  OP  CONTRACT— MENTAL  IN- 
CAPACITY. 

Proof  of  weakness  of  mind  not  amounting 
to  imbecility  is  not  sufficient  to  warrant  a 
jury  in  setting  aside  a  contract,  there  being  no 
proof  of  fraud  or  undue  influence.  Maddoz  t. 
Simmons,  31  6a.  512;  Richardson  ▼.  Adams 
(Ga.;  this  term)  35  S.  B.  648. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Catoosa  coun- 
ty; A.  W.  Pite,  Judge. 

Bill  by  S.  E.  Stockburger  and  others  against 
R.  W.  Nance  and  others  to  cancel  a  contract 


Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed. 

W.  E.  Mann  and  R.  J.  &  J.  McCamy,  for 
plaintiffs  in  error.  Payne  A  Payne,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  reversed. 


(Ul  Ga.  825) 
LAWSON  V.  LAWSOX. 
(Supreme  Court  of  Georgia.     April  U,  1900.) 
CUSTODY  OP  CHILD. 
In  view  of  the  provisions  of  section  2503 
of  the  Civil  Code,  and  of  the  evidence  disclosed 
by   the   record,   it  appears  that  the  ordinary's 
discretion  was  wisely  exercised  in  awarding  to 
the  mother  the  custody  of  the  children  concern- 
ing whom  the  controversy  existed,  and  that  the 
superior  court  did  not  err  in  refusing,  to  sanction 
the  petition  for  certiorari  sued  out  by  the  fa- 
ther. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Randolph  coun- 
ty; H.  C.  Sheffield,  Judge. 

Action  between  W.  H.  Lawson  and  B.  O. 
LawBon.  From  the  Judgment  W.  H.  Lawson 
brings  error.    Affirmed. 

W.  C.  Worrill,  for  plaintiff  in  error.  Arthur 
Hood,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


010  Ga.  892) 

HARDEN  T.  LANG. 

(Supreme   Court  of   Georgia.     April  «,   IDOO.) 

SALE— CONTRACT— CONSTRUCTION  —  BROACH- 
RESCISSION— TROVER— RECOUPMENT. 

1.  When  two  parties  enter  into  a  contract  for 
different  articles  of  machinery,  which  altogethet 
constitute  an  outfit  for  ginning  cotton,  for  a 
gross  price,  the  contract  is  an  entire  one,  and  a 
breach  of  it  is  caused  by  a  failure  to  deliver  any 
separate  article  of  the  machinery  named.  When 
a  breach  is  so  occasioned,  the  purchaser  has  a 
right  to  rescind  the  contract  on  notification  and 
return  of  the  articles  which  he  has  received,  or 
he  may,  at  his  pleasure,  abide  by  the  con- 
tract, and  have  a  right  of  action  to  recover  dam- 
ages for  the  breach,  but  he  cannot  do  both. 
When,  after  such  breach,  he  not. only  retains 
the  articles  received^  but  puts  them  to  his  own 
use,  and  notifies  the  seller  that  he  has  purchased 
elsewhere  the  part  of  the  machinery  contracted 
for,  but  not  delivered,  this  is  eaoivalent  to  an 
election  to  abide  by  the  terms  of  the  original  con- 
tract, and  he  thereafter  holds  the  articles  re- 
ceived under  those  terms. 

2.  A  claim  for  damages  arising  from  a  breach 
of  a  contract  cannot  be  allowed  by  a  plea  of 
recoupment  in  defense  to  an  action  of  trover,  un- 
less some  special  intervening  equity  arues  in 
favor  of  the  defendant,  su<£  aa  insolvency  or 
nonresidence  of  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bnrke  county; 
W.  M.  Henry,  Judge. 

Action  between  S.  G.  Lang  and  R.  A. 
Harden.  Judgment  for  plalntilf.  Defend- 
ant brings  error.    Affirmed. 

Phil  P.  Johnston,  for  plaintiff  in  error. 
Rawllngs  &  Hardwick  and  Lawson  &  Scales, 
for  defendant  in  error. 


Ga.) 


HARDEN  V.  LANG. 
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lilTTLB,  J.  Harden  purchased  fram  Lang 
certain  machinery.  The  contract  between 
them  Is  embodied  in  an  order  of  which  the 
following  is  a  copy:  "Loaisville,  Georgia, 
July  31st  1897.  S.  Q,  Lang.  Sandersville, 
Georgia:  Please  ship  as  early  as  possible 
the  following  described  machinery:  One  8 
H.  P.  portable  Ajax  engine,  mounted  on  four 
iron  wheels;  speeded  to  225;  small  pulley 
30  by  8;  Pemberta  injector;  one  sixty-saw 
Pratt  gin,  with  condenser;  driving  pulley  16 
by  9,— for  which  I  agree  to  pay  the  sum  of 

,  one-half  Oct  15th,  1807;  one-half  Oct 

1st  189a  Last  note  to  draw  8%  Interest 
from  Sept  1st  Sbip  condenser  only  to 
KeyesYiUe,  Ga.,  f.  o.  b.  Waynesboro.  Ga. 
This  order  is  made  with  the  distinct  under- 
standing that  the  title  to  the  said  property 
Is  to  remain  in  the  said  S.  G.  Lang  until  the 
purchase  money  to  said  property,  and  all 
other  expenses  incurred  in  the  collection  of 
the  same,  shall  be  fully  paid,  and  hereby 
agree  to  sign  and  execute,  all  notes  as  per 
contract  above  upon  arrival  of  machinery, 
and  it  is  understood  that  these  notes  shall 
embody  the  above  understanding.  Ship  re- 
leased, and  insure,  if  by  water.  This  con- 
tract covers  my  understanding  in  full,  and 
there  exists  no  verbal  agreement  To  be  de- 
livered by  Sept  Ist  1897.  R.  A.  Harden. 
Shipping  point  Waynesboro;  post  office, 
Oats,  Ga."  All  of  the  machinery  was  de- 
livered, and  received  by  Harden  according 
to  contract  except  the  cotton  gin,  which 
was  promised  to  follow  the  shipment  of  the 
other  articles  in  a  few  days.  On  the  23d  of 
September,  finding  that  his  efforts  to  obtain 
the  gin  were  unavailing,  Harden  purchased 
another  gin,  and  telegraphed  that  fact  to  the 
defendant  in  error,  hi  consequence  of  which 
the  gin  originally  contracted  for  was  never 
shipped.  Harden  put  in  place  and  used  the 
machinery  which  he  purchased  from  Lang  in 
connection  with  a  gin  which  he  procured  else- 
where, and  was  In  his  possession  and  being 
so  used  when  the  first  of  the  notes  became 
due  under  the  contract  The  defendant  in 
error  requested  Harden  to  pay  him  the  value 
of  the  machinery  which  he  had  received. 
This  Harden  declined  to  do.  He  then  insti- 
tuted an  action  of  trover  to  recover  the  en- 
gine, fixtures,  and  other  machinery  which 
Harden  so  received.  To  this  action  Harden 
filed  several  pleas.  Among  them  was  one 
to  the  effect  that  by  reason  of  the  failure 
of  Lang*  to  ship  the  gin,  the  reservation  of 
the  title  to  the  other  property  named  in  the 
contract  became  null  and  void,  and  Lang  was 
not  therefore,  entitled  to  recover.  He  fur- 
ther averred  that  the  contract  was  an  entire 
one;  that  he  purchased  the  machinery  as  a 
plant  to  establish  a  cotton  ginnery,  with  the 
object  not  only  of  ginning  his  own  cotton, 
but  that  of  the  public  generally,  all  of  which 
was  well  known  to  Lang;  that,  anticipating 
the  prompt  delivery  of  the  machinery,  he  had 
entered  into  contracts  with  various  farmers  to 
gin  their  cotton  for  a  consideration  of  $1.60 


per  bale,  all  of  which  he  lost  by  the  failure  to 
deliver  the  gin.  Other  items  of  damage  re- 
sulting from  such  failure  were  also  set  forth, 
all  of  which  he  pleaded  in  the  nature  of  re- 
coupment against  the  plaintifTs  action.  The 
court  sustained  a  demurrer  to  a  part  of  the 
plea  on  the  ground  that  the  damages  claimed 
were  too  vague,  remote,  and  speculative  to 
be  recovered.  The  court  also  ruled  that  un- 
less the  defendant  should  make  proof  of  the 
insolvency  of  the  plaintiff,  who^  it  was  admit- 
ted, was  a  resident  of  Washington  county, 
in  the  state  of  Georgia,  the  plea  of  recoup- 
ment for  the  damages  sustained  by  the  non- 
delivery of  the  gin  could  not  be  sustained; 
and  on  an  admission  made  by  counsel  for 
the  defendant  that  he  was  not  prepared  to 
make  proofs  of  such  insolvency,  and  the  ad- 
mission of  the  receipt  of  the  machinery  which 
the  action  was  brought  to  recover,  and  on 
proof  of  its  value,  the  court  directed  a  veri 
diet  for  such  proven  value,  less  the  amount 
of  freight  paid  by  the  defendant  the  plaintiff 
having  elected  to  take  a  money  verdict  To 
the  rulings  which  sustained  the  demurrer  and 
directed  the  verdict  the  defendant  excepted. 
1.  There  can  be  no  doubt  but  that  the  con- 
tract entered  into  between  the  parties  is  by 
its  terms  an  entire  one,  and  not  divisible. 
While  there  were  several  articles  of  machin- 
ery contracted  for,  they  were  all  articles 
purchased  to  be  used  in  one  business,  to  wit, 
that  of  ginning  cotton,  and  it  required  all 
of  them  to  constitute  the  plant  which  Harden 
proposed  to  establish,  and  it  seems  that  these 
facts  were  known  to  the  seller.  No  separate 
price  was  put  on  any  of  the  articles,  but 
Harden  agreed  to  pay  a  gross  sum  for  this 
entire  plant  The  contract  therefore,  was  not 
by  its  first  terms  divisible.  In  relation  to 
entire  contracts,  section  3643  of  the  Civil 
Code  declares  that  the  whole  contract  stands 
or  falls  together,  and  it  is  further  declared 
that  the  character  of  the  contract  is  deter- 
mined by  the  intention  of  the  parties.  Treat- 
ing this  as  an  entire  contract  the  failure  to 
deliver  the  cotton  gin  at  the  time  agreed  was 
a  breach,  and  the  question  arises,  what  rem- 
edies or  rights  accrued  to  Harden  by  reason 
of  that  breach?  Under  plain  principles  of 
law,  as  we  understand  them,  his  rights  were 
threefold  in  number:  (1)  If  he  elected  to 
treat  the  breach  as  a  discharge  from  further 
performance  of  the  terms  of  the  contract  on 
his  part  he  was  legally  entitled  to  do  so. 
(2)  If  he  had  done  anything  under  the  con- 
tract or  paid  out  any  money  In  the  execution 
of  its  terms,  he  had  a  right  to  sue  on  a  quan- 
tum meruit  and  recover  for  the  same;  this 
being  a  cause  of  action  distinct  from  the 
original  contract  but  based  upon  a  contract 
created  by  law.  (3)  He  had  a  right  of  action 
on  the  original  contract,  which  he  might 
sustain  either  by  a  suit  to  obtain  damages 
for  the  loss  occasioned  by  the  breacli,  or  a 
suit  to  obtain  specific  performance  of  the  con- 
tract He  could  not  exercise  all  of  these 
rights,  but  he  was  entitled  to  have  any  one 
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of  them  enforced.  But  if  he  acquiesced  in 
the  breach,  and  did  not  claim  his  discharge 
from  the  terms  of  the  contract,  hut  chose  to 
go  on  with  it,  instead  of  repudiating  It,  and 
took  a  benefit  under  It^  he  can  only  have  the 
right  of  recovery  of  damages.  Claris,  Gont  p. 
676,  and  authorities  cited  in  note  177.  It  waa 
his  right  originally  to  have  required  a  de- 
livery of  all  of  the  machinery  he  contracted 
to  purchase,  and  to  have  refused  to  receive 
any  part  of  it  unless  the  whole  was  delivered, 
and  we  do  not  mean  to  say  that,  if  a  part  of 
it  was  received  on  the  promise  of  the  seller 
that  the  remaining  part  would  also  be  there- 
after immediately  furnished,  he  would  not 
have  been  Justified  in  receiving  the  part  ship- 
ped,  and  waiting  a  reasonable  time  for  the 
other  part,  without  losing  his  right  to  claim 
that  he  was  discharged  from  the  terms  of 
the  contract  But,  in  order  for  such  claim 
to  be  effectual,  it  was  necessary,  not  only 
that  he  should  have  made  an  election  wheth- 
er he  would  continue  under  the  contract  or 
claim  that  he  was  discharged  therefrom  In 
a  reasonable  time,  but  he  must  also  have 
notified  the  other  party,  and  surrendered,  or 
offered  to  surrender,  the  articles  which  he 
had  received.  If  he  desired  to  rescind  the 
contract  for  the  breach  occasioned  by  the  non- 
delivery of  the  gin,  it  was  necessary,  in  any 
event,  that  the  other  party  should  be  notified 
(Parmlee  v.  Adolph,  28  Ohio  St  10);  and 
this  must  have  been  done  within  a  reasonable 
time,  and  he  must  otherwise  have  done  what 
would  have  put  him  and  the  other  party  in 
statu  quo,  and  if  he  did  not  do  this  there 
was  no  legal  rescission.  The  rule  which  pre- 
scribes the  duty  of  the  party  seeking  to  re- 
scind the  contract  is  that  the  one  proceeding 
to  rescind  must  either  give  back  or  offer  to 
return  whatever,  of  any  value  to  himself  or 
the  other,  he  has  received  under  the  contract, 
because  there  cannot  be  a  part  affirmance  and 
a  part  rescission.  Kellogg  v.  Turpie,  98  IlL 
265;  Bishop  v.  Stewart,  13  Nev.  25;  Lane  v. 
Latimer.  41  Ga.  171;  Miller  v.  Gotten,  5  Ga. 
341*;  Glover  v.  Green,  96  Ga.  126,  22  S.  E. 
664;  Civ.  Code,  9  3712,-^laboratlng  this  well- 
recognized  principle  of  law.  Justice  Bleck- 
ley, in  the  case  of  Summerall  v.  Graham,  62 
Ga.  729,  tersely  said:  "Restitution  before 
absolution  is  as  sound  in  law  as  in  theology, 
and  that  doctrine  prevents  an  ex  parte  rescUh. 
aion  by  the  plaintiff  without  restoring  the 
defendant  to  his  original  situation."  Now, 
as  to  the  facts  of  the  present  case,  we  find 
that  Harden  not  only  did  not  return  or  offer 
to  return  the  machinery  which  he  had  re- 
ceived, but  that  he  retained  it  and  put  it 
in  operation,  In  connection  with  a  cotton  gin 
which  he  obtained  In  lieu  of  the  one  Lang 
had  agreed  to  deliver.  More  than  that  on 
September  23d  he  telegraphed  the  fact  to 
Lang  that  he  had  purchased  a  gin  elsewhere. 
The  evident  meaning  of  this  notification  was 
that  Lang  need  not  deliver  the  gin  which 
was  originally  embraced  in  the  contract,  and, 
while  the  necessity  for  the  procurement  of 


another  gin  was  undoubtedly  caused  t^r  the 
fact  that  Lang  failed  to  comply  with  his  con- 
tract and  ship  him  a  cotton  gin,  this  notifi- 
cation, in  effect,  operated  as  a  waiver  of  the 
obligation  that  Lang  should  thereafter  deliver 
the  gin.  So  that  by  the  failure  to  return  the 
machinery  whidi  he  had  ahready  received, 
and  the  appropriation  of  it  to  his  own  use, 
as  well  as  by  the  waiver,  it  must  be  held  as 
a  matter  of  law  that  Harden  did  not  elect 
to  rescind,  and  it  follows  that  as  to  the  ma- 
chinery which  he  received  and  kept  his  rights 
are  to  be  governed  by  the  terms  of  the  orig- 
inal contract  It  would  not  at  all  be  in  ac- 
cordance with  the  law  governing  contracts  to 
hold  that,  as  Harden  received  the  machinery 
under  a  particular  contract  which  had  been 
broken  by  the  seller,  he  could  retain  posses- 
sion and  use  that  portion  received  by  him 
with  no  other  liability  than  being  under  an 
equitable  obligation  to  pay  its  value,  when 
the  contract  he  had  entered  into  declared 
that  he  should  have  no  title  until  he  had  paid 
for  it,  because  having,  when  the  breach  oc- 
curred, different  and  distinct  rights,  he  elect- 
ed not  to  return  the  machinery,  but  to  keep 
it  as  his  property.  It  was  delivered  to  him 
under  a  particular  contract,  and  in  law  he 
must  receive  it  under  that  contract  or  not  at 
all.  But  if  he  did  receive  It  and  keep  it 
then  the  terms  of  the  contract  liecame  oper- 
ative as  to  what  he  did  receive.  By  that 
contract  Lang  retained  title  to  the  property 
which  he  had  shipped  in  himself,  and  when 
Harden  received  and  kept  it  necessarily  he 
must  hold  it  on  the  terms  originally  agreed 
to  and  under  which  it  was  delivered  to  him. 
But  it  is  argued  that  inasmuch  aa  only  one- 
half  of  the  purchase  money  was  past  due. 
even  if  it  were  maintainable  an  action  of 
trover  could  not  be  brought  until  the  time 
of  the  payment  of  the  entire  purchase  money 
had  elapsed.  In  the  case  of  Jones  v.  Snider, 
99  Ga.  276,  25  S.  B.  66S,  this  court  held  that 
a  seller  of  personal  property  who  had  reserv- 
ed title  in  himself  could,  even  after  obtaining 
a  judgment  against  the  buyer  for  the  price 
and  collecting  a  portion  of  the  same,  without 
canceling  the  Judgment  or  paying  or  tender- 
ing back  what  had  been  received,  maintain 
against  the  buyer  an  action  of  trover  for  the 
purpose  of  collecting  the  balance  of  the  pur- 
chase money;  citing  Dykes  v.  McVay,  67  Ga. 
602;  Bowen  v.  Frick,  75  Ga.  786.  See,  also, 
Guilford  V.  McKlnley,  61  Ga.  230;  Hill  v. 
Winn,  60  Ga.  337.  An  action  of  troVer  raises 
only  the  issue  of  title,  and,  even  where  a 
money  verdict  is  elected  to  be  taken,  that 
verdict  is,  ordinarily,  the  value  of  the  prop- 
erty. Campbell  v.  Trunnell,  67  Qa«  518.  Cer- 
tainly, where  the  action  is  brought  under  title 
reserved  in  a  conditional  sale,  it  may  be  de- 
feated by  tendering  the  purchase  price,  which 
la  the  value  of  the  property  fixed  by  the  i>ar- 
ties.  But  this  is  on  the  principle  that  the 
payment  of  the  purchase  money  under  the 
contract  defeats  the  title  of  the  seller,  and 
vests  it  in  the  purchaser.    So  that  while  title 
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remalUB  In  tlie  plaintiff  where  there  has  been 
a  conditional  aale,  and  the  pnrchase  money  or 
azQT  part  of  it  la  paat  due,  while  the  seller 
may  proceed  to  recoyer  a  Judgment  against 
the  vendee  for  the  purchase  price,  his  right 
to  maintain  trover  and  assert  his  title  under 
the  terms  of  the  purchase  remains  intact  un- 
til the  condition  which  defeats  his  title— that 
is,  the  payment  of  the  purchase  money— has 
been  performed,  and  in  ease  of  recovery  the 
measure  of  damages  la  the  value  of  the  prop- 
erty. 

2.  Another  contention  of  the  plaintiff  In 
error  is  that  the  court  erred  in  directing  a 
verdict  for  the  plaintiff  for  the  value  of  the 
machinery  in  his  possession,  and  ruling,  in 
effect,  that,  unless  it  could  be  shown  that 
the  plaintiff  was  insolvent,  the  damages 
claimed  to  have  been  sustained  because  of 
the  breach  of  that  contract  could  not  be 
pleaded  in  the  nature  of  recoupment  in  an 
action  of  trover,  it  being  shown  that  the 
plaintiff  was  a  resident  of  another  county 
in  this  state.  The  action  of  trover  la.  of 
course,  an  action  sounding  in  tort,  the  gist 
of  which  is  the  conversion  by  one  of  the 
goods  of  another.  The  damages  sought  to 
be  pleaded,  being  for  the  breach  of  a  con- 
tract, bad  their  existence  by  virtue  of  the 
contract  By  section  8759  of  the  Qlvfl  Code, 
it  is  provided  that  recoupment  may  be  plead- 
ed in  all  actions  ex  contractu,  where,  from  any 
reason,  the  plaintiff,  under  the  same  con- 
tract is  in  good  conscience  liable  to  the  de- 
fendant Some  of  the  features  of  the  doc^ 
trine  of  recoupment  are  near  akin  to  those 
of  set-off,  and  in  the  case  of  Fontaine  v. 
Baxley,  90  Ga.  416,  17  S.  B.  1016,  it  was 
said  In  the  opinion  that  there  is  practically 
no  difference  between  the  plea  of  set-off  and 
recoupment  While  we  may  not  go  to  this 
extent  In  our  ruling,  because  there  is  an 
essential  difference  between  the  two,  as 
shown  in  section  3757  of  the  Civil  Code,  yet 
It'  must  be  conceded  that  each  of  these 
pleaa  is  admitted  as  a  defense  under  a  like 
general  rule.  By  section  3996  of  the  Civil 
Code  it  is  declared  that,  as  to  set-off,  equity 
generally  follows  the  law;  but  if  there  is 
an  intervening  equity  not  reached  by  the 
law,  or  if  the  set-off  be  of  an  equitable  na- 
ture, the  courts  of  equity  take  Jurisdiction 
to  enforce  the  set-off.  So  that  at  law,  re- 
coupment may  be  pleaded  In  cases  arising 
CK  contractu,  and  by  this  rule  in  equity  .re- 
coupment in  the  nature  of  a  set-off  may*  be 
pleaded  when  from  some  intervening  equity 
good  conscience  requires  it  to  be  done.  If 
the  seller  of  the  property  had  instituted  an 
action  against  the  defendant  below  to  re- 
cover a  judgment  for  the  value  of  the  prop- 
erty, which  was  one  of  his  rights,  then,  un- 
der our  statute  as  interpreted  by  a  number 
of  the  decisions  of  this  court  he  would  have 
been  entitied  to  plead  his  damages  in  the 
nature  of  a  recoupment;  but  when  the  seller 
hifititnted  an  action  to  recover  the  property 
by  virtue  of  his  titie,  which  was  another  of 


hla  rights,  the  intervening  equity  which 
alone  authorises  such  a  plea  to  be  entertain- 
ed is  wanting  under  the  proven  ftects  of  this 
caae.  The  plaintiff,  while  not  a  resident  of 
the  county  where  he  brought  suit  is  a  dti- 
sen  of  this  state  realding  in  another  county. 
He  cannot,  therefore,  be  classed  as  a  non- 
resident because  he  is  an  inhabitant  of  the 
state  of  the  forum.  Black,  Law  Diet  tit 
''Noniesident*'  Not  only  so,  but  he  is  sol- 
vent—at least  must  under  the  admissions 
made  in  the  record,  be  so  treated  for  the 
purpose  of  this  case.  As  a  matter  of  fact,  it 
will  be  inconvenient  for  the  plaintiff  in  error 
to  bring  suit  against  the  seller  in  the  coun- 
ty of  his  residence,  but  this  inconvenience 
la  one  that  is  felt  by  all  creditors  who  hold 
a  claim  on  a  person  residing  out  of  the  coun- 
ty of  the  residence  of  the  creditor,  and  must 
be  borne  because  it  is  the  result  of  a  constitu- 
tional provision.  The  plabitiff  below  assert- 
ed that  the  defendant  was  in  possession  of 
certain  goods  to  which  he  had  no  title.  The 
defendant  admitted  the  fact  charged,  but 
said  in  reply  that  the  plaintiff  had  injured 
and  damaged  him  in  a  matter  growing  out 
of  the  contract  on  which  the  plaintiff  relied 
to  recover,  and  while,  in  furtherance  of  Jus- 
tice, a  court  of  equity  in  certain  instances 
will  aid  the  defendant  in  such  an  action  to 
liquidate  his  damages  occasioned  by  a  breach 
of  the  contract  although  it  was  brought  for 
the  specific  purpose  of  asserting  titie  to  prop- 
erty, there  must  be  more  than  mere  incon- 
venience which  will  authorise  it  to  do  so. 
In  the  case  of  Barrow  v.  Mallory,  89  Ga.  76, 
14  S.  B.  878,  this  court  ruled  that  "in  an  ac 
tion  of  trover,  unless  there  be  some  special 
equitable  ground  (such  as  nonresidence  or 
insolvency  of  the  plaUitiff)  for  allowing  the 
defense,  the  damages  sustained  by  the  de- 
fendant from  a  breach  of  contract  by  the 
plaintiff  are  not  the  subject-matter  of  set- 
off, and  cannot  be  so  pleaded."  And  Mr. 
Pomeroy  in  his  Code  Remedies  (section  767). 
in  reaching  a  conclusion  on  this  subject  prac- 
tically announces  the  same  rule  in  the  follow- 
ing language:  "It  would  seem  that,  in  an 
action  to  recover  the  possession  of  specific 
chattels,  no  counterclaim  is  possible,  unless, 
perhaps,  equitable  relief  may  be  awarded 
under  some  very  exceptional  circumstances." 
See,  also,  Deford  v.  Hutchison  (Kan.  Sup.) 
11  L.  R.  A.,  note  on  page  257  (s.  c.  25  Pac. 
641);  Green  v.  Combs,  81  Ga.  210,  6  S.  E. 
582;  Smith  v.  Printup,  59  Ga.  610.  This 
rule,  so  clearly  founded  on  principle,  must 
not  be  confused  with  that  announced  by  this 
court  in  several  cases  where  actions  were 
brought  to  recover  personal  property  when 
titie  was  reserved  in  the  seller  until  the  pur- 
chase price  was  paid,  and  where  it  was  ruled 
that  If  the  property  so  purchased  was  de- 
fective, or  not  as  warranted,  for  which  rea- 
son the  real  value  of  the  article  purchased 
was  less  than  the  contract  price,  proof  of 
these  facts  could  be  made  under  proper 
pleading  in  an  action  of  trover.    There  is  no 
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denial  In  any  of  tbese  cases  of  the  principle 
we  are  contending  for,  but  the  reasoning 
rests  on  the  facts  that  the  property  Is  con- 
tracted to  be  sold  for  a  given  price,  which, 
according  to  the  representations  and  warranty 
made.  Is  Its  value.  If  the  representation  or 
warranty  as  to  quality  or  soundness  be  in 
fact  not  true,  then  the  contract  price  was 
not  really  the  value  of  the  article.  The 
aale  having  been  made  on  the  condition  that 
the  title  Is  reserved  until  the  price  be  paid, 
the  condition  of  the  title  depends,  of  course, 
on  the  fact  whether  the  purchase  money  has 
been  paid.  So  that,  when  an  action  of 
trover  Is  brought  under  a  contract  of  that 
character,  It  can  be  defeated  by  showing 
that  the  price  has  been  paid.  If  this  be 
true,  the  title  of  the  seller  is  devested,  and 
It  Is  In  the  purchaser.  If  It  be  not  entirely 
paid,  then,  under  a  proper  construction  of  the 
terms  of  the  contract,  title  vests  in  the  pur- 
chaser when  the  true  and  correct  purchase 
price  Is  paid.  Therefore  the  measure  of 
damage  Is  such  correct  price;  and,  in  order 
to  asceilaln  it  hi  cases  of  this  class,  proof 
is  allowed  touching  the  real  value,  not  as  a 
set-off,  nor  in  the  way  of  recoupment,  but 
as  a  defense  to  the  assertion  of  title  which 
the  plaintiff  malces  and  to  fix  the  real  meas- 
ure of  damage.  See  Guilford  v.  McKlnley, 
61  Ga.  230.  The  conclusion,  then,  seems  to 
be  that,  as  a  legal  proposition,  a  claim  arising 
ex  contractu  cannot  be  set  off  at  law  in  an 
action  sounding  in  tort,  and  that,  while  in 
exceptional  cases  a  court  of  equity  will  en- 
tertain a  prayer  for  relief  founded  on  such  a 
claim.  It  will  only  do  so  because  of  some 
special  equity.  Tested  by  this  rule,  the  plea 
interposed  by  the  plaintiff  In  error  In  the 
trial  of  the  case  below,  by  which  he  sought 
to  have  his  damages  for  the  breach  of  the 
contract  liquidated,  was  not  good,  and  we 
find  no  error  in  the  ruling  of  the  court  of 
which  he  has  complained.  Judgment  af- 
firmed.   All  the  Justices  concurring. 


(lU  Ga.  832) 

JAQUBS  et  aL  v.  fiTTATB. 

(Supreme  Court  of  Georgia.    May  11,  1900.) 

CRIMINAL  LAW  —  CHARACTER  OP  ACCUSED  — 

QUESTIONS  BY  JUDGE— ROBBERY 

—INSTRUCTIONS. 

1.  When  persons  on  trial  for  crime  put  their 
characters  m  issue,  and  introduced  a  witness 
who  testified  that  the  same  were  good,  it  was  er- 
ror for  tlie  presiding  judge  to  aslc  the  witness 
if  he  had  ever  known  the  accused  "to  do  any 
honest  work,'*  and  to  press  upon  him  other  in- 
quiries, the  nature  of  which  manifestij  indi- 
cated that  the  judge  did  not  believe  the  ac- 
cused were  persons  of  good  character.  In  thus 
acting,  the  judge  violated  the  provisions  of  sec- 
tion 1032  of  the  Penal  Code. 

2.  In  addition  to  the  error  above  Indicated, 
the  court  on  the  trial  of  the  present  case  erred 
further  in  admitting  hearsay  testimony,  and  in 
giving  a  charge  to  the  effect  that  the  testimony 
hi  behalf  of  the  state,  if  true,  made  a  case  of 
robbeiy  by  intimidation;  this  charge  being  un- 
warranted for  the  reason  that,  if  the  crime  of 
robbery  was  committed  at  all,  it  was,  under  the 
evidence,  necessarily  robbeiy  by  force. 


8.  There  is  no  merit  In  any  of  the  spedal 
grounds  of  the  motion  for  a  new  trial  not  dealt 
with  above,  nor  do  they,  singly  or  collectively, 
present  any  question  of  special  importance. 

(Syllabus  by  the  Couit.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Will  Jaques  and  others  were  convicted  of 
crime,  and  bring  error.    Reversed. 

M.  Felton  Hatcher  and  Jere  M.  Moore,  for 
plaintiffs  in  error.  Robt.  Hodges,  SoL  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness. 


(110  Ga.  648) 

SAMS  V.  THOMPSON  HILES  CO. 

(Supreme  Court  of  (Georgia.     May   12,   1900.) 

EXECUTION— CLrAIM  CASB^BURDEN  OF  PROOF 
—WIFE'S  SEPARATE  PROPERTY- 
DEBTS  OF  HUSBAND. 

1.  When,  on  the  trial  of  a  claim  case,  the  bur- 
den of  proof  was  upon  the  plaintiff  in  execution, 
and  the  evidence  in  his  behalf  failed  to  show  that 
the  property  in  dispute  belonged  to  the  defend- 
ant in  execution  at  the  time  of  the  levy,  a  ver- 
dict finding  it  subject  was  unwarranted. 

2.  Where,  in  such  a  case,  the  plalntifif  in  exe- 
cution proved  affirmatively  that  the  defendant 
in  execution  had  "turned  over"  to  his  wife  a 
tract  of  land,  telling  her  and  their  children  **to 
go  ahead,  and  work  it,  and  support  themselves 
as  best  they  could,"  a  crop  produced  thereon  by 
the  labor  of  the  wife  and  children  was  not  sub- 
ject to  a  judgment  against  the  husband,  there 
being  nothing  to  show  that  he  was  insolvent,  or 
that  thus  allowing  the  wife  the  use  of  the  land 
was  a  merely  colorable  transaction,  the  real  ob- 
ject of  which  was  to  defraud  his  creditors.  The 
above  is  true  although  the  husband  may,  in 
the  capacity  of  surety  for  his  wife  or  otherwise, 
have  aided  her  in  procuring  stock  and  other 
supplies  with  which  to  make  the  crop,  the  only 
testimony  as  to  these  matters  coming  from  a 
witness  introduced  by  the  plaintiff,  and  the  same 
affirmatively  showing  that  the  farming  enterprise 
in  whidh  the  wife  engaged  was  exclusively  hers, 
and  in  no  sense  that  of  the  husband. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chattooga 
county;   W.  M.  Henry,  Judge. 

Action  by  the  Thompson  Hlles  Company 
against  Deller  Sams.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Neel  &  Neel,  for  plaintiff  In  error.  T.  J. 
Harris,  for  defendant  In  error. 


LUMPKIN,  P.  J.  The  nature  of  this  case 
is  sufficiently  Indicated  by  the  headnotes. 
Obviously,  It  Is  not  one  falling  under  the 
statute,  which  declares  that  gifts  of  prop- 
erty by  insolvent  debtors  are  void  as  to  cred- 
itors, for  there  was  no  proof  that  the  de- 
fendant in  execution  was  insolvent,  or  that 
he  "turned  over"  the  land  to  his  wife  or 
allowed  her  the  use  of  it  with  a  view  to 
defrauding  his  creditors;  nor  did  he  "give" 
her  anything  upon  which,  as  his  property, 
an  execution  could  have  been  levied.  It  Is 
equally  clear  that  this  is  not  a  case  to  which 


Ga.) 


SMITH  V.  COKER. 


105 


the  decision  in  Wood  v.  Machine  Co.,  76 
Oa.  104,  to  the  effect  that  prior  to  1866  the 
earnings  of  a  married  woman  who  was  not 
a  free  trader  belonged  to  her  husband,  is 
applicable.  It  is  also  apparent,  we  think, 
that  the  case  in  hand  is  essentially  different 
from  that  of  Lee  v.  Guano  Co.,  99  Ga.  572,  27 
S.  B.  159,  laying  down  the  doctrine  that  a 
married  man  is  by  law  entitled  to  the  serr- 
ices  of  his  wife,  so  far  as  relates  to  the  per- 
formance of  her  ordinary  household  duties, 
and  that  she  cannot  make  against  him  a 
charge  for  such  services,  and  thus  become  a 
creditor  in  satisfaction  of  whose  claim  a 
conveyance  of  realty  from  him  to  her  would 
be  good  against  those  to  whom  he  was 
really  indebted.  In  the  opinion  delivered  in 
that  case  it  was  remarked  that  the  court 
was  not  dealing  with  "the  question  of  the 
husband's  appropriation  of  money  made  by 
his  wife  as  earnings  from  work  or  labor  per- 
formed in  spheres  entirely  outside  of  her 
household  duties  and  obligations";  and,  fur- 
ther, that  "such  earnings  are  oftentimes  ex- 
clusively her  own;  certainly  so  when  her 
husband  expressly  consents  to  her  engaging 
in  the  occupation  or  business  from  which 
they  are  realized."  Page  575,  99  Ga.,  and 
page  160,  27  S.  E.  Even  before  the  passage 
of  the  married  woman's  act  of  1866  this 
court  held  that  a  wife,  with  or  without  the 
assent  of  her  husband,  might  devise  by  will, 
as  her  separate  estate,  realty  purchased  with 
her  earnings,  derived  from  an  independent 
business  carried  on  by  her  with  his  con- 
sent Cavenaugh  v.  Ainchbacker,  36  Ga.  600. 
Since  the  passage  of  that  act  the  status  of 
married  women  as  factors  in  the  world  of 
business  has  been  fully  and  uniformly  rec- 
ognized. This  court  is  thoroughly  commit- 
ted to  the  doctrine  that  a  wife  may  acquire  a 
separate  estate  by  making  contracts  and 
carrying  on  an  occupation  in  her  own  name 
and  on  her  own  account.  See  Hays  v.  Jor- 
dan, 85  Ga.  741,  11  S.  B.  833,  9  L.  R,  A.  373; 
Schofleld  V.  Jones,  85  Ga.  816,  11  S.  E.  1032. 
It  was  in  these  cases  distinctly  ruled  that, 
under  the  act  mentioned,  a  married  woman 
may  engage  in  business,  and  by  so  doing 
acquire  and  hold  property  as  her  own. 
This  court  has  in  many  instances  followed 
the  doctrine  thus  established,  and  has  not, 
so  far  as  we  are  aware,  ever  departed  from 
it  Applying  that  doctrine  to  the  case  be- 
fore us,  the  wife  was  entitled  to  the  crop 
which  she  made  in  the  farming  enterprise 
carried  on  with  the  labor  of  herself  and  her 
children.  The  evidence  did  not  warrant  a 
finding  that  this  enterprise  was  really  that 
of  her  husband,  ostensibly  conducted  in  the 
wife's  name.  While  certain  facts  and  cir- 
cumstances in  proof,  had  they  been  unex- 
plained, might  have  warranted  an  inference 
that  such  was  the  case,  they  were  explained 
fully  and  satisfactorily  by  the  affirmative 
and  imc6ntradicted  evidence  of  the  plain- 
tiff's witness.  As  the  burden  of  proof  was 
on  the  plaintiff,  and  as  the  evidence  did  not 


show  that  the  property  levied  on  belonged 
to  the  defendant  in  executton,  but  the  con- 
trary, the  verdict  finding  the  property  sub- 
ject was  unwarranted,  and  the  court  ought 
to  have  set  it  aside.  Judgment  reversed.  All 
the  Justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


(lU  Ga.  827) 

Mcintosh  v.  cleghorn  et  aL 

(Sapreme  Court  of  Georgia.     May  12,  1900.) 
EXBCUTION— CLAIM  CASSL 

1.  This  case,  in  principle  and  upon  the  facts 
disclosed  by  the  record,  is  controlled  bjT  the  de- 
cision this  day  rendered  in  Sams  v.  Thompson 
Hiles  Oo.  (Ga.)  36  S.  E.  104. 

2.  It  results  that  the  verdict  complained  of 
was  contrary  to  the  law  and  to  the  evidence,  and 
the  court  below  erred  in  not  setting  it  aside  on 
the  general  grounds  contained  in  the  motion  for 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chattooga  coun- 
ty; R.  T.  Pouch6,  Judge  pro  hac  vice. 

Action  between  Tinny  Mcintosh  against  J. 
S.  Cleghorn  &  Co.  Prom  the  Judgment,  Mc- 
intosh brings  error.    Reversed. 

Wesley  Shropshire,  for  plaintifC  In  error. 
C.  L.  Odell,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 

PISH,  J.,  absent  on  account  of  sickness. 


SMITH  V.  OOKER. 


(110  Ga.  660) 


(Supreme  Court  of  Georgia.     May  12,   1900.) 

SECONDARY    EVIDENCK-APPEAL    FROM    JUS- 
TICE—DISTRESS WARRANT. 

1.  There  was  no  error  in  refusing  to  ad- 
mit in  evidence  certified  copies  of  registered 
deeds  when  it  was  not  shown  that  the  originals 
had  been  destroyed,  or  that  they  were  lost,  or  in- 
accessible, or  that  due  diligence  had  been  exer- 
cised in  endeavoring,  bv  proper  search  and  in- 
quiry, to  ascertain  in  whose  custody  they  were. 

2.  When  the  finding  of  a  jury  in  a  justice's 
court  upon  issues  of  fact  is  directly  supported  by 
testimony,  it  cannot  be  said  that  the  superior 
court,  on  certiorari,  erred  in  holding  that  the 
verdict  was  not  "contrary  to  the  evidence." 

3.  One  who,  while  in  possession  of  premises 
as  the  tenant  of  another,  promised  to  pay  rent 
therefor  to  a  third  person,  could  not,  on  the 
ground  that  the  promise  was  made  to  prevent  a 
wrongful  eviction,  defeat  a  distress  warrant  sued 
out  by  the  promisee,  without  showing  that  the 
threatened  eviction  would  have  been  unlawful. 

(Syllabus  by  the  Covat,) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Distress  warrant  by  W.  H.  Coker  against 
Nathan  Smith.  Judgment  for  plaintUf,  and 
defendant  brings  error.    Afllrmed. 

Rowell  &  Rowell,  for  plaintiff  in  error.  M. 
B.  Eubanks,  for  defendant  in  error. 

LUMPKIN,  P.  J.  A  distreiiB  warrant  sued 
out  by  W.  H.  Coker  against  Nathan  Smith 
was  levied  on  property  belonging  to  the  lat- 
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ter.  The  defendaot  filed  a  counter  affidavit 
alleging  that  the  sum  distrained  for  was  not 
due,  because  he  had  never  rented  from  the 
plaintiff  the  premises  for  which  the  rent  was 
claimed,  or  recognized  him  as  landlord,  bnt, 
on  the  contrary,  had  expressly  refosed  so  to 
do.  The  issue  thus  made  was  found  against 
the  defendant  in  a  Justice's  court,  and  he  sued 
out  a  certiorari,  to  the  overruling  of  which 
by  the  superior  court  he  excepted.  The  peti- 
tion for  certiorari  in  general  terms  complained 
(1)  that  the  magistrate  erred  in  refusing  to  ad- 
mit certain  documentary  evidence,  and  (2) 
that  the  verdict  was  contrary  to  law  and  to 
the  evidence. 

1.  The  documentary  evidence  Just  referred 
to  consisted  of  certified  copies  of  two  regis- 
tered deeds;  one  from  O.  W.  Borders  to  J.  A. 
Stansbury  and  A.  Rawlings,  and  the  other 
from  Stansbury  and  Bawlings  to  Hattle  K 
Borders.  The  petition  for  certiorari  recites 
that  the  Justice  of  the  peace  rejected  these  pa- 
pers because  they  were  only  certified  copies, 
notwithstanding  that  counsel  for  Smith,  by 
way  of  accounting  for  the  originals,  stated  in 
his  place  that  Hattie  E.  Borders  had  been  for 
some  time,  and  was  then,  residing  in  the  state 
of  Texas;  that  Smith  "had  made  every  en- 
deavor to  obtain  the  originals  of  these  deeds 
from  every  source  where  it  would  avail  for 
him  to  do  so,  and  had  failed  to  get  theuL" 
There  was  no  error  in  rejecting  these  docu- 
ments. In  the  first  place,  it  does  not  distinct- 
ly appear  that  the  originals  had  been  destroy- 
ed, or  were  lost,  or  beyond  the  Jurisdiction  of 
the  court;  secondly,  the  statement  of  counsel, 
in  his  place,  even  giving  It  the  force  of  sworn 
testimony,  as  to  what  his  client  had  done  in 
searching  for  the  originals,  was  not  proper 
proof  as  to  the  alleged  eCtorts  of  Smith  to  find 
the  deeds;  and,  thirdly,  the  loose  statement 
embraced  in  the  words  Just  quoted  certainly 
did  not  show  that  any  one  had  exercised  due 
diligence  in  endeavoring  to  ascertain  in  whose 
custody  the  deeds  really  were.  The  court 
ought  to  have  been  distinctly  informed,  by 
one  having  personal  knowledge  of  the  facts, 
as  to  the  extent  of  the  search  and  of  whom 
inquiries  were  made,  in  order  to  be  able  to 
pass  Intelligently  upon  the  question  of  dili- 
gence. Smith's  attorney  might  have  thought 
that  his  client's  search  was  sufficiently  ex- 
hiaustive,  and  that  it  was  prosecuted  in  good 
faith,  and  with  all  reasonable  diligence;  but, 
if  the  facts  had  been  developed,  the  court 
might  very  properly  have  been  of  a  different 
opinion.  In  other  words,  counsel,  upon  in- 
formation derived  from  his  client,  the  par- 
tlculiEirs  of  which  were  not  disclosed  to  the 
court,  undertoolc  to  pass  upon  the  very  ques- 
tion which  it  was  the  duty  of  the  court  to  de- 
cide, and.  In  effect,  asked  the  court  to  concur 
In  the  correctness  of  his  (counsel's)  conclusion 
in  ignorance  of  the  facts  upon  which  it  was 
based. 

2.  As  a  witness  in  his  own  b^ialf,  Coker 
testified  on  the  trial  in  tho  magistrate's  court 

hat,  having  purchased  at  sheriff's  sale  the 


property  for  which  he  claimed  rent,  he  and 
the  sheriff  went  to  Smith's  place  of  business, 
and  informed  him  that  the  officer  would  dis- 
possess him  unless  he  agreed  to  become  Co- 
ker's  tenant,  and  pay  him  rent  at  the  rate 
of  five  dollars  per  month;  that  Smith  agreed 
to  this;  that  he  remained  in  possession  ac- 
cordingly, and  that  the  stipulated  rent  for  one 
month  was  due  and  unpaid.  Ck)ker  put  in 
evidence  a  deed  to  himself  from  the  sheriff, 
reciting  that  the  property  in  dispute  had  been 
sold  to  the  former  by  the  latter  under  an  exe- 
cution in  favor  of  Coker  against  one  G.  W. 
Borders.  The  testimony  of  Coker  was  cor- 
roborated by  that  of  the  sheriff.  On  the  oth- 
er hand.  Smith  swore  positively  that  he  never 
agreed  to  become  the  tenant  of  Coker,  or  to 
pay  him  rent  but  that  he  had  expressly  re- 
fused to  enter  into  a  contract  with  Coker  re- 
specting the  use  and  occupation  of  the  prop- 
erty. Smith  further  testified,  in  substance, 
that  he  went  into  possession  of  the  premises 
as  a  tenant  of  one  Amos  Black  and  had  re- 
tained possession  all  the  while  by  virtue  of 
his  contract  with  Black.  A  witness  named 
Robert  Love  corroborated  Smith  as  to  what 
wais  said  in  the  interview  between  him  and 
Coker  and  the  sheriff.  Upon  the  issue  thus 
presented  by  the  conflicting  testimony  of 
Coker  and  the  sheriff,  on  the  one  side,  and 
Smith  and  Love,  on  the  other,  the  Jury  found 
in  favor  of  Coker.  It  is  impossible  to  ascer- 
tain, either  from  the  petition  for  certiorari  or 
the  magistrate's  answer,  that  any  other  issue 
of  fact  was  submitted  to  the  Jury.  Manifest- 
ly, their  finding  was  waxTanted,  for  they  had 
the  right  to  believe  Coker  and  the  sheriff  and 
to  disbelieve  Smith  and  Lova  As  stated 
above,  the  petition  for  certiorari  alleges  that 
the  verdict  was  contrary  to  the  evidence.  It 
does  not  undertake  to  point  out  how  or  In 
what  respect  the  finding  of  the  Jury  was  er- 
roneous. So  far  as  we  can  discover,  they 
passed  upon  a  shigle  disputed  question  of  fact, 
viz.  did  Smith,  or  did  he  not,  agree  to  become 
Coker's  tenant,  and  pay  rent  to  him?  They 
found  in  the  affirmative  upon  positive  testi- 
mony directly  supporting  their  verdict  Cer- 
tainly, then,  it  could  not  be  said  that  the  su- 
perior court  erred  in  holding  that  the  petition 
for  certiorari  was  without  merit  in  so  far  as  it 
averred  that  the  verdict  was  contrary  to  the 
evidence. 

3.  In  alleging  that  it  was  contrary  to  law, 
the  petition  is  as  noncommittal  as  In  .the  other 
attack  upon  the  verdict  of  which,  we  have 
Just  disposed.  There  is  complete  silence  as  to 
how  the  law  was  violated  by  the  finding  of 
the  Jury.  If,  therefore,  the  loose  and  general 
assignment  that  the  verdict  was  contrary  to 
law  is  entitled  to  any  consideration,  it  must 
be  upon  the  idea  that  taking  the  evidence 
most  favorably  to  Coker,  the  verdict  tipon  the 
facts  thus  established  was,  on  its  face,  ille- 
gal. We  cannot  say  that  this  Is  sow  Coker 
purchased  the  property  at  a  sale  thereof  un- 
der an  «xecntion  against  C*  W.  Borders.  Ac- 
cordingly, Ooker  had  a  right  to  evict  one 
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claiming  poflseMlon  as  a  tenant  of  Black,  tf 
Black's  daim  of  title  depended  upon  a  deed 
executed  by  Borders  after  the  date  of  the 
judgment  against  bim  under  which  the  prop- 
erty was  sold  to  Coko'.  The  rejected  deeds 
might  have  thrown  some  light  on  this  ques- 
tion, but  they  are  out  of  the  case,  and  prcHCH 
erly  so,  for  reasons  above  given.  It  does  ap- 
pear that  Black  claimed  under  a  deed  from 
the  CitisBens'  Bank  &  Trust  Company,  to 
which  and  another  corporation  Mrs.  Hattie 
Borders  had  conveyed  the  property  by  a  se- 
curity deed  embracing  a  power  of  sale.  No 
title  was  shown  in  Mrs.  Borders,  and,  for 
aught  that  appears,  she  may  have  held  under 
a  deed  from  C.  W.  Borders  executed  after  the 
date  of  the  Judgment  against  him.  It  la  per- 
fectly safe,  then,  to  say  that  the  record  does 
not  affirmatively  show  that  the  threatened 
eviction  of  Smith  would  have  been  unlawful. 
So  far,  therefore,  as  he  is  concerned,  it  should 
be  assumed  that  it  was  lawful.  This  being 
so,  if  he  really  agreed,  as  was  found  by  the 
jury,  to  pay  rent  to  Goker,  he  should  have 
been  compelled  to  comply  with  his  contract 
unless  he  showed  some  better  reason  for  re- 
fusing to  do  so  than  that  argued  here  by  his 
counsel,  viz.  that,  being  the  tenant  of  Black, 
he  wrongfully  attorned  to  Coker.  The  at- 
tornment was  not  wrongful  or  improper  if 
Coker  had  a  right  to  evict  Smith;  and,  as  has 
been  seen.  Smith  completely  failed  to  show 
that  Coker  had  no  such  right  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
FISH,  J^  absent  on  account  of  sickness. 


(UO  Ga.  6S4) 


SMITH  V.  COKBR. 


(Supreme  Court  of  Georgia.     May  12,  1900.) 

RXECUTION— EVICTION— CONTRAOT-^JUDO- 
MBNT— RBS   JUDICATA. 

1.  An  officer  who  has  made  a  sale  of  realty 
under  execution  is  not,  by  virtue  thereof,  author- 
ised to  evict  from  the  premises  "any  other  person 
than  the  defendant,  his  heirs,  or  their  tenants 
or  assignees  shice  the  judgment" 

2.  A  promise  to  pay  rent,  made  solely  to  pre- 
vent an  unlawful  eviction,  is  not  binding  upon 
the  person  making  the  same. 

8.  A  judgment  in  favor  of  a  plaintiff  in  execu- 
tion against  a  claimant  does  not  afliect  one  to 
whom  the  latter  had  conveyed  the  property  in 
dispute  before  the  claim  was  filed,  or  one  hold- 
ing under  such  claimant's  grantee. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Floyd  county; 
George  A.  H.  Harris,  Judge. 

Action  by  W.  H.  Coker  against  Nathan 
Smith.  Judgment  for  plaintifC,  and  defend- 
ant brings  error.    Reversed. 

BoweU  &  Rowell,  for  plaintiff  in  error. 
M.  B.  Babanks,  for  defendant  in  error. 

LUMPKIN,  P.  J.  This  is  a  companion  case 
to  that  between  the  same  parties  (this  day 
decided)  36  S.  E.  106.  In  addition  to  the  dis- 
tress warrant,  Coker  sued  out  a  "dispossee- 


sory  warrant"  against  Smith  for  the  purpose 
of  evicting  him  from  the  premises  as  a  tenant 
who  had  made  default  in  the  payment  of 
rent  Smith  filed  a  counter  affidavit  denying 
the  alleged  tenancy.  On  the  trial  of  the  case 
thus  made,  a  verdict  was  returned  in  favor 
of  Coker.  The  Issues  involved,  and  the  evi- 
dence pro  and  con,  were  substantially  the 
same  as  in  the  other  case,  except  that  in  the 
case  which  we  are  now  considering  Smith 
succeeded  in  introducing  in  evidence  the  cer- 
tified copies  of  the  two  deeds  which  were  ex- 
cluded at  the  hearing  .of  the  case  originating' 
with  the  distress  warrant  As  a  result,  thu 
esse  in  hand  differs  widely  from  the  other 
one.  The  difference  Is  just  this:  In  th<>, 
first  case  Smith  failed  to  show  that  the 
threatened  eviction  would  have  been  unlaw- 
ful; in  the  second  case,  he  overcame  this 
difficulty  by  proving  that  Black,  under  whwn 
he  held  possession,  claimed  title  to  the  prem- 
ises under  a  deed  made  by  C.  W.  Borders, 
the  defendant  In  the  execution  in  favor  of 
Coker  under  which  the  property  was  sold  by 
the  sheriff  to  Coker,  and  that  this  deed  was 
executed  before  the  judgment  on  which  that 
execution  issued  had  been  rendered.  The 
sheriff,  therefore,  had  no  right  to  turn  Smith 
out  of  possession,  for  section  5468  of  the  Civii 
Code  expressly  declares  that  an  officer  who 
has  made  a  sale  of  realty  is  not,  by  virtue 
of  the  law  thereto  relating,  authorized  "to 
turn  out  any  other  person  than  the  defendant 
his  heirs,  or  their  tenants  or  assignees  since 
the  Judgment"  It  follows  that,  If  Smith 
made  a  promise  to  become  Coker's  tenant, 
and  pay  rent  to  him,  solely  for  the  purpose 
of  preventing  the  threatened  unlawful  evic- 
tion, the  promise  was  not  binding,  because 
made  under  duress,  and  without  considera- 
tion. The  case  ought  to  have  been  tried  on 
the  line  Just  Indicated,  but  It  was  not,  and  of 
this  Smith  in  divers  ways  complains  in  his 
motion  for  a  new  trial.  The  record  discloses 
that  when  Coker  caused  the  land  to  be  levied 
upon  Mrs.  Hattie  Borders  filed  a  claim  to  it 
and  that  on  the  trial  thereof  the  property  was " 
found  subject  It  appears,  however,  that  this 
claim  case  originated  and  was  disposed  of 
after  Mrs.  Borders  had  conveyed  the  prop- 
erty to  two  corporations,  one  of  which  had 
subsequently,  under  a  power  of  sale,  con- 
veyed it  to  Black,  Smith's  landlord.  Never- 
theless, the  court,  over  Smith's  objection,  ad- 
mitted in  evidence  the  record  of  the  claim 
case,  and  in  substance  charged  the  Jury  that 
Black  and  his  tenant  were  bound  by  the 
judgment  therein  rendered.  In  both  these 
particulars  the  court  committed  manifest  er- 
ror, for  it  is  obvious,  without  discussion,  that 
after  Mrs.  Borders  had  parted  with  the  title, 
no  adjudication  against  her  respecting  the 
same  could  bind  or  affect  her  grantee,  or 
one  daJmlng  under  the  latter.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 
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BROWNING'S  EyR  v.  BROWNING.i 

(Sapreme  Gonrt  of  Appeals  of  Virginia.    June 
22,  1889.) 

HUSBAND  AND  WIPBJ-SBRVICBS  OP  HUSBAND 
FOR  WIFE—DBBTS  ASSUMED  BY  WIFE. 

1.  A  hoBband  may  recover  from  his  wife  the 
value  of  the  use  of  bis  teams  in  cultivating  the 
wife's  farm,  the  crops  of  which  passed  into  her 
separate  estate,  where  the  teams  were  furnished 
with  the  expectation  of  being  remunerated  there- 
for, though  there  was  no  express  agreemoit  to 
that  effect 

2.  Where  the  wife  directed  an  account  which 
the  husband  before  their  marriage  had  contract- 
ed with  a  firm  of  which  she  was  a  member  to 
be  charged  to  her  own  account  with  that  firm, 
a  finding  that  she  had  assumed  its  payment  to 
the  exoneration  of  the  husband,  and  was  not  en- 
titled to  recover  therefor  from  the  husband,  is 
warranted. 

Appeal  from  circuit  court,  Russell  county. 

Bill  by  Margaret  J.  Browning  against  her 
tiusband  for  divorce  and  for  an  accounting. 
Complainant  died  during  the  pendency  of 
the  suit,  and  from  the  decree  her  executor 
appeals.    Reversed. 

J.  G.  Gent  and  H.  A.  Routh,  for  appel- 
lant   White  &  Penn,  for  appellee. 

KEITH,  P.  This  controversy  originates 
in  a  bill  filed  by  appellant's  testatrix,  Mar- 
garet J.  Browning,  praying  for  a  divorce  a 
mensa  et  thoro,  and  for  protection  in  the 
possession  and  enjoyment  of  her  separate 
estate,  consisting  of  real  and  personal  prop- 
erty, owned  by  her  at  the  time  of  her  mar- 
riage. 

The  defendant  answered  the  bill,  and  the 
cause  was  referred  to  a  commissioner,  who 
returned  a  report  which  finds  an  indebted- 
ness on  the  part  of  the  estate  of  Mrs.  Brown- 
ing, who  died  pending  the  litigation,  and  a 
decree  was  rendered  in  favor  of  the  husband 
for  $1,861.33,  and  from  that  decree  an  ap- 
peal was  allowed. 

The  errors  assigned  by  the  appellant,  the 
.executor  of  Mrs.  Browning,  are  to  the  rul- 
ing of  the  circuit  court  upon  certain  ex- 
ceptions filed  by  him  to  the  report  of  the 
commissioner. 

It  seems  that  at  the  time  of  the  marriage 
Mrs.  Browning  was  the  owner  of  large  real 
estate,  and  personal  estate  consisting  of 
cattle,  horses,  mules,  milch  cows,  sheep, 
household  and  kitchen  furniture,  and  crops 
growing  upon  her  farm. 

A.  P.  Browning,  the  defendant,  was  also 
engaged  in  agriculture,  though  upon  a  less 
extensive  scale,  and  shortly  after  the  mar- 
riage the  family  removed  from  his  home  to 
her's,  and  A.  P.  Browning  assumed,  with 
his  wife's  consent,  the  management  and  con- 
trol of  her  real  estate  and  the  personal  prop- 
erty upon  It  as  well  as  his  own.  The  items 
of  account  which  are  now  in  dispute  are 
for  worlc  done  by  him  upon  the  land  of  Mrs. 

'  For  opinion  on  rehearins,  see  36  S.  B.  525. 


Browning,  and  for  money  paid  by  him  for 
various  objects  of  which  it  is  claimed  the 
estate  of  Mrs.  Browning  received  the  benefit 

That  the  several  sums  of  money  with 
which  he  is  credited  by  the  commissioner 
were  paid  by  Brovming  for  articles  pur- 
chased by  him  is  sufilclently  proved  by  the 
evidence;  but  with  respect  to  some  of  them 
the  evidence  wholly  fails  to  show  that  the 
purchases  were  made  for  the  benefit  of  her 
estate.  Browning  controlled,  managed,  and 
cultivated  his  own  lands  and  those  of  his 
wife,  and  it  was  his  duty  to  keep  accounts 
and  to  furnish  evidence  which  would  enable 
the  court  to  determine  whether  or  not  he  is 
entitled  to  be  reimbursed  for  the  debts  con- 
tracted and  paid  by  him  during  the  period  of 
his  Joint  management  of  the  two  estates. 

Without  going  into  a  discussion  of  the  tes- 
timony bearing  upon  each  item,  we  are  of 
opinion,  with  respect  to  the  first,  second, 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  twelfth  items,  that  it  is  insuffi- 
cient to  support  the  claim  of  appellee,  and 
the  said  several  itenis  are  disallowed. 

We  are  also  of  opinion  that  the  items  of 
$167.75  for  225  bushels  of  corn,  and  $126.75 
for  169  bushels  of  corn,  paid  to  W.  G.  Jessee, 
were  Improperly  allowed. 

The  item  of  $25,  the  amount  of  an  order 
on  the  county  treasurer  collected  by  appel- 
lant, and  the  item  of  $40.80  for  household 
furniture  belonging  to  the  appellee  and  re- 
tained by  Mrs.  Browning,  were  properly  al- 
lowed by  the  commissioner. 

The  items  for  the  use  of  teams,  amount! npr 
to  $424,  we  are  also  disposed  to  allow.  The 
work  was  done  upon  the  farm  of  Mrs. 
Browning  in  the  cultivation  of  crops  which 
passed  into  her  estate.  While  there  was  no 
express  contract  between  the  husband  and 
wife  that  he  should  be  paid  the  sums  al- 
lowed by  the  commissioner,  it  does  suffi- 
ciently appear  that  Browning  expected  to  be 
remunerated  in  some  way  for  the  work  done 
by  him,  and  the  amount  allowed  by  the  com- 
missioner is  a  reasonable  one. 

We  are  of  opinion  that  the  circuit  court 
was  right  in  disallowing  a  credit  to  appel- 
lant of  $410.11.  The  circumstances  con- 
nected with  this  transaction  warrant  the 
conclusion  that  Mrs.  Browning,  In  directing 
the  amount  due  by  her  husband  to  the  firm 
of  Carrell  &  Seacatt,  before  her  marriage,  to 
be  Incorporated  with  and  charged  to  her 
private  account  with  that  firm,  of  which  she 
was  a  member.  Intended  to  assume  its  pay- 
ment to  the  exoneration  of  her  husband. 

In  the  conclusions  here  presented  we  have 
not  been  unmindful  of  the  weight  to  be  at- 
tributed to  the  finding  of  a  commissioner  ' 
which  has  been  approved  by  the  trial  court.  / 
See  Shlpman  v.  Fletcher,  91  Va.  473.  22  S.' 
B.  458.  f 

Upon  the  whole  case  we  are  of  opinion' 
that  the  decree  of  the  circuit  court  slioiihij 
be  reversed,  and  that  a  decree  should  hCi 
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entered  in  favor  of  appellee  for  the  sum  of 
1509.80,  with  interest  from  July  9,  1891. 

RIBLY  and  BUCHANAN,  JJ.,  absent 


<58  S.  a  St) 

APPLEBY  €t  al.  r.  SOUTH  CAROLINA  & 

G.  B.  CO. 

(Supreme  Com!  of  South  OaroUna.  May  22, 

1900.) 

▲PPBALr-NOTICI&-TIMB    FOR    SBRVICB^-CON- 
BTRUCTION  OF  STATUTE-MOTION 
TO  DISMISS. 
Where  an  order  oyerrollngr  a  motion  for  a 
new  trial  is  made  six  days  after  the' final  ad- 
journment of  the  trial  court  and  judgment  is  en- 
tered accordingly  on  the  verdict  on  the  next  day, 
the  judgment  and  order  are  to  be  deemed  "ren- 
dered at  chambers,"  within  Code,   ft  346^  pro- 
viding that,  in  appeals  from  an  order  or  judg- 
ment granted  or  rendered  at  chambers,  notice  of 
an  intention  to  appeal  must  be  given  by  appel- 
lant within  10  days  after  written  notice  that 
such  order  has  been  granted  or  judgment  ren- 
dered.   Per  divided  Court 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;   Ernest  Gary,  Judge. 

Action  by  Mary  K.  Appleby  and  husband 
against  the  South  Carolinn  &  Georgia  Rail- 
road Company  for  damages.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  On 
motion  to  dismiss  the  appeal.  The  court  be- 
ing equally  divided,  the  motion  failed. 

Joseph  W.  Barnwell,  for  appellant  Legare 
it  Holman,  for  respondents.. 

McIYER,  C.  J.  This  was  a  motion  to  dis- 
miss an  appeal  based  solely  upon  the  ground 
that  no  notice  of  an  Intention  to  appeal  was 
given  within  the  time  prescribed  by  law. 
The  facts  are  undisputed,  and  may  be  stated 
as  follows:  The  case  came  on  for  trial  be- 
fore his  honor.  Judge  Ernest  Gary,  and  a 
a  Jury,  which  rendered  a  verdict  for  the  sum 
of  $10,000  in  favor  of  the  plaintiff.  The  de- 
fendant gave  notice  of  a  motion  for  a  new 
trial  on  the  minutes,  and  such  motion  was 
heard  by  Judge  Gary  during  the  term  at 
which  the  verdict  was  rendered,  but  the  de- 
cision was  reserved.  On  the  20th  day  of 
April,  1900,  the  court  was  adjourned  sine  die, 
and  on  the  26th  of  April  Judge  Gary  ren- 
dered his  decision,  granting  the  motion  for  a 
new  trial  unless  the  plaintiff  would,  within  a 
specified  time,  remit  upon  the  record  the  sum 
of  $2,500,  but  if  the  plaintiff  remitted  said 
sum  upon  the  record  within  the  time  speci- 
fied "then  this  motion  is  refused."  On  the 
27th  of  April,  1900,  the  plaintiff  did  remit 
upon  the  record  the  said  sum,  and  on  that 
day  Judgment  was  entered  for  the  amount  of 
the  verdict  as  thus  reduced,  to  wit  for  the 
sum  of  $7,500  and  costs.  On  the  5th  day  of 
May,  1900,  the  defendant  served  upon  the 
phiintifTs  attorneys  \he  following  notice: 
"Please  take  notice  that  the  defendant  in- 
tends to  appeal  to  the  supreme  court  from  the 
Judgment  entered  In  the  above-entitled  case 
apon  the  verdict  rendered  against  the  defend- 


ant and  in  favor  ot  plaintiff  at  the  late  term 
of  said  court  of  common  pleas  for  said  coun- 
ty." This  notice  was  promptly  returned,  'for 
the  reason  that  service  came  too  late." 

The  question,  therefore.  Is  whether  this  no- 
tice of  intention  to  appeal  was  served  with- 
in the  time  prescribed  by  law.  If  it  -wbb, 
then  the  motion  under  consideration  must  be 
refused;  but  if  it  was  not,  then  the  motion 
must  be  granted,  for  the  time  within  which 
notice  of  Intention  to  appeal  must  be  given 
Is  prescribed  by  statute,  and  is  imperative  up- 
on this  court,  as  well  as  upon  the  parties  to 
this  cause,  and  hence  this  court  has  no  power 
to  relieve  a  party  from  an  omission  to  com- 
ply with  this  statutory  requirement  Renne- 
ker  V.  Warren,  20  S.  C.  581,  besides  many 
other  cases  to  the  same  effect  Indeed,  it 
seems  to  me  that  the  legislature  has  been 
careful  to  avoid  delegating  to  this  court  any 
power  whatever  to  regulate  the  time  within 
which  notice  of  an  intention  to  appeal  may  be 
given,  or  to  relieve  a  party  from  the  effect  of 
an  omission  to  give  such  notice  within  the 
time  prescribed  by  statute;  for  while  the 
Code  contains  various  provisions  authorizing 
this  court,  or  one  of  the  Justices  thereof,  or 
in  some  cases  the  Judges  of  the  circuit  court, 
to  extend  the  time  for  doing  various  acts,  or 
to  relieve  parties  falling  to  take  certain  re- 
quired steps  necessary  to  perfect  an  appeal, 
such  provisions  were  always  accompanied  by 
an  exception  as  to  the  time  within  which  no- 
tice of  an  intention  to  appeal  must  be  given. 
See  sections  353  and  420  of  the  Code,  as  origi- 
nally adopted,  and  sections  330,  345,  348,  and 
349  of  the  present  Code. 

What,  then,  is  the  statutory  requirement 
upon  this  subject?  It  Is  to  be  found  In  sub- 
division 1  of  section  S45  of  the  Code  as  it 
now  stands,  which  reads  as  follows:  **Iu 
every  appeal  to  the  supreme  court  from  an 
order,  decree  or  Judgment  granted  or  rendered 
at  chambers  from  which  an  appeal  may  be 
taken  to  the  supreme  court,  the  appellant  or 
his  attorney  shall,  within  ten  days  after  writ- 
ten notice  that  such  order  has  been  granted 
or  decree  or  Judgment  rendered,  give  notice  to 
the  opposite  party  or  his  attorney  of  his  in- 
tention to  appeal;  and  in  all  other  appeals  to 
the  supreme  court  the  appellant  or  his  attor- 
ney shall,  within  ten  days  after  the  rising  of 
the  circuit  court,  give  like  notice  of  his  inten- 
tion to  appeal  to  the  opposite  party  or  his  at- 
torney," etc.  From  the  language  of  this  sec- 
tion, it  is  very  obvious  that  the  legislature 
has  divided  the  cases  in  which  appeals  to  the 
supreme  court  may  be  taken  into  two  sep- 
arate and  distinct  classes  or  cases:  (1)  Those 
in  which  the  appeal  is  taken  "from  an  order, 
decree  or  Judgment  granted  or  rendered  at 
chambers'*;  (2)  "all  other  appeals  to  the  su- 
preme court"  So  that,  if  an  appeal  in  a 
given  case  does  not  fall  Into  the  first  class,  it 
must  necessarily  fall  into  the  second  class; 
and,  if  it  falls  into  the  first  class,  then  the  no- 
tice of  intention  to  appeal  must  be  given 
within  10  days  after  written  notice  that  the 
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order  sought  to  be  appealed  from  has  been 
granted,  or  If  from  a  decree  or  Judgment 
within.  10  days  after  written  notice  that  such 
decree  or  judgment  has  been  rendered;  but, 
if  It  f^lla  Into  the  second  class,  then  the  no- 
tice of  intention  to  appeal  must  be  given 
"within  ten  days  after  the  rising  of  the  cir- 
cuit court." 

Now,  in  this  case  It  Is  dear  that  the  ap- 
peal cannot  fall  Into  the  first  class;  for  It  Is 
not  an  appeal  from  an  order  granted,  or  a 
decree  on  Judgment  rendered,  at  chambers, 
and  does  not  even  purport  to  be  so,  as  will 
be  seen  by  the  terms  of  the  notice  of  Inten- 
tion to  appeal  copied  above.  Indeed,  Judge 
Gary  would  have  had  no  power  to  grant  an 
order  for  a  new  trial  at  chambers.  Section 
402,  Code;  Clawson  v.  Hutchinson,  14  S.  G. 
517.  Nor  would  he  have  had  the  power  to 
render  a  decree  or  Judgment  In  a  case  like 
this  at  chambers,  and  he  did  not  undertake 
to  do  so;  for,  as  appears  by  the  terms  of  his 
order  granting  a  new  trial  nisi,  which  was 
before  us  upon  the  hearing  of  this  motion  to 
dismiss  the  appeal,  he  heard  a  motion  for  a 
new  trial  on  the  minutes,  during  the  same 
term  at  which  the  case  was  tried,  and  after 
full  argument  on  both  sides  he  reserved  his 
decision,  and  a  few  days  after  the  rising  of 
the  court  he  filed  his  order  granting  a  new 
trial  nisi.  This  was  exactly  the  course  pur- 
sued by  his  honor.  Judge  Wallace,  In  the 
case  of  Calhoun  v.  Railway  CJo.,  42  S.  C. 
132,  20  S.  E.  30,  which  was  approved  by  this 
court,  In  which  this  court  held  that,  the  mo- 
tion for  a  new  trial  having  been  made  and 
argued  during  the  term,  the  order,  though 
not  actually  filed  until  after  the  rising  of  the 
court,  must  be  regarded  as  filed  nunc  pro 
tunc,  having  relation  back  to  the  time  of  the 
hearing,  and  the  motion,  In  contemplation 
of  law,  was  heard  and  decided  during  the 
term  at  which  the  verdict  was  rendered. 
That  case,  in  principle,  is  precisely  like  the 
present,  and  the  order  of  Judge  Gary  cannot 
be  regarded  as  an  order  made  at  chambers, 
but  must.  In  contemplation  of  law,  be  re- 
garded as  made  during  the  term  at  which 
the  verdict  was  rendered.  This  case,  there- 
fore, falling,  as  it  must,  under  the  second 
class,  the  statute  In  express  terms  requires 
that  notice  of  Intention  to  appeal  must  be 
given  within  10  days  after  the  rising  of  the 
court,  and,  as  it  is  conceded  that  this  was 
not  done*  the  appeal  must  necessarily  be  dis- 
missed. 

The  elaborate  argument  of  counsel  for  ap- 
pellant, against  the  motion,  while  of  much 
persuasive  force  to  show  the  necessity  of 
further  legislation  upon  the  subject.  Is  not 
sufficient  to  show  that  this  court  can  disre- 
gard the  lm];)erative  requirement  of  a  stat- 
ute. It  may  not  be  amiss  to  note  that  the 
case  of  Molalr  v.  Railway  Co.,  31  S.  C.  510, 
10  S.  E.  243,  was  decided  prior  to  the  pas- 
sage of  the  act  of  1889  (20  St  at  Large,  356), 
by  which  an  Important  amendment  was  In- 
corporated  Into   section   345   of  the   Code, 


doubtless  for  the  purpose  of  supplying  what 
was  supposed  to  be  a  casus  omissus  in  the 
section,  and  that  the  case  of  Wallace  v.  Rail- 
road Ca,  36  S.  C.  589,  15  S.  E.  452,  decided 
after  the  passage  of  the  act  of  1889,  holds 
that  the  requirement  to  give  notice  of  an 
Intention  to  appeal  within  10  days  after  the 
rising  of  the  court  Is  explicit,  and  must  be 
observed,  and  that  such  notice  may  be  giv- 
en even  before  the  Judgment  Is  entered  up. 
I  am  therefore  of  opinion  that  the  motion  to 
dismiss  the  appeal  should  be  granted,  but,  as 
the  court  Is  equally  divided  upon  that  ques- 
tion, the  motion  must  necessarily  falL  ' 

JONES,  J.,  concurs. 

POPE,  J.  On  the  14th  day  of  May.  1900, 
after  due  notice,  the  plaintiffs  moved  before 
this  court  to  dismiss  the  appeal  which  had 
been  taken  by  the  defendant  from  a  judg- 
ment rendered  In  plaintiffs*  favor  at  a  trial 
had  before  Judge  Earnest  Gary  and  a  Jury  of 
the  above-stated  action,  had  in  the  court  of 
common  pleas  for  the  county  of  Charleston, 
in  said  state,  during  the  spring  term  of  the 
year  1900,  on  the  ground  the  notice  of  such 
appeal  had  not  been  served  within  the  10 
days  next  succeeding  the  adjournment  sine 
die  of  said  term  of  said  court  which  ad- 
journment was  on  the  20th  April,  1900.  By 
affidavits  and  otherwise.  It  Is  made  to  appear 
that  the  verdict  of  the  Jury  was  in  favor  of 
the  plaintiffs  for  the  sum  of  $10,000,  but  that 
immediately  after  the  rendition  thereof,  and 
during  term  time,  the  defendant  gave  notice 
of  its  motion  for  a  new  trial  on  minutes  of 
the  court;  that  such  motion  was  fully  beard 
by  Judge  Gary  during  said  term,  but  the 
term  was  adjourned  sine  die,  on  the  20th  day 
of  April,  1900,  while  the  order  passed  by 
Judge  Gary  on  such  motion  was  not  filed  un- 
til on  the  26th  day  of  April,  1900,  which  was 
six  days  after  the  adjournment  of  the  term; 
that  the  order  of  Judge  Gary  granted  a  new 
trial  to  the  defendant,  unless  the  plaintiffs 
would  remit  the  sum  of  $2,500  of  their  verdict 
for  $10,000;  that  on  the  27th  day  of  April, 
1900,  the  plaintiffs  remitted  $2,500  of  the  ver- 
dict, and  on  the  same  day  entered  up  their 
Judgment  for  the  sum  of  $7,500;  and  that  on 
the  5th  day  of  May,  1900,  the  defendant  gave 
notice  to  the  attorneys  of  the  plaintiffs  in 
writing  of  their  intention  to  appeal  from  the 
Judgment  entered  upon  the  said  verdict,  but 
soon  thereafter  said  notice  was  returned  to 
the  attorney  of  the  defendant,  upon  the 
ground  that  It  came  too  late. 

Thus  is  raised  the  sole  question  we  are  call- 
ed upon  to  consider.  If  the  date  at  which  be- 
gin the  10  days  during  which  notice  of  inten- 
tion to  appeal  may  be  served  is  the  20th  day 
of  April,  1900  (when  the  court  of  common 
pleas  was  adjourned*  sine  die),  then.  Inas- 
much as  more  than  10  days  Intervene  be- 
tween the  20th  of  April.  1900,  and  the  5th 
of  May,  1900,  the  motion  must  be  granted; 
but  if  such  date  at  which  the  10  days  be- 
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Sin  l8  from  the  27t]i  day  of  April,  1900,  when 
the  notice  was  siven  of  Judge  Gary's  or- 
der and  the  Judgment  thereon,  then  the  mo- 
tion must  be  denied*  for  the  reason  that 
10  days  had  not  expired  from  the  27th  April, 
1900,  to  5th  May,  1900.  This  Is  a  very  seri- 
ous question  to  the  defendant;  for,  if  the  ap- 
peal is  dismissed,  the  right  of  appeal  to  the 
court  of  last  resort  in  this  state  Is  forever 
lost  to  it  in  this  cause.  Of  course,  if  the 
laws  of  this  state  regulating  appeals  from 
the  court  of  common  pleas  to  the  supreme 
court  fix  the  date  of  adjournment  sine  die  of 
the  former  courts  In  such  cases  as  the  pres- 
ent as  the  time  when  the  10-days  notice  of 
appeal  begins,  this  court  must  say  so;  for 
it  Is  our  duty  to  obey  the  law  as  it  Is  writ- 
ten. Is  it  so  written?  I  do  not  think  sp, 
and  I  hope  to  be  able  to  show  that  it  is  not 
80  written,  and  in  doing  so  I  propose  to  show 
this  from  two  standpoints— First,  that  the 
proTisions  of  the  laws  of  our  state  regulat- 
ing appeals  allow  notice  of  appeals  In  cases 
like  the  present  to  be  given  10  days  after 
notice  of  order  of  Judge  Gary  and  Judgment 
thereon  was  served  upon  the  defendant,  to 
wit,  from  the  27th  April,  1900;  and,  second, 
that  our  adjudicated  cases  sustain  this  view. 

L  It  is  admitted  that  section  345  of  the 
Code  of  Civil  Procedure  governing  appeals 
from  the  court  of  common  pleas  to  the  su- 
preme court  recognizes  two  distinct  classes 
of  appeals,  namely,  those  taken  from  orders, 
Judgments,  and  decrees  rendered  out  of 
term  time,  and  those  taken  from  orders,  de- 
crees, and  Judgments  rendered  during  term 
time.  In  cases  following  within  the  first 
clABB,  the  law  requires  that  notice  of  inten- 
tion to  appeal  must  be  served  within  the  10 
days  next  succeeding  the  service  of  a  no- 
tice of  the  filing  of  such  order,  Judgment, 
or  decree  filed  out  of  term  time  upon  the  op- 
posite party  or  his  attorney,  while  in  cases 
falling  within  the  second  class  the  law  re- 
quires that  a  notice  of  intention  to  appeal 
from  an  order.  Judgment,  or  decree  rendered 
during  term  time  must  be  filed  within  the 
10  days  next  succeeding  the  adjournment 
sine  die  of  the  term  of  the  court  wherein 
such  order.  Judgment,  or  decree  was  ren- 
dered. It  is  evident  that  I  have  attached 
to  the  words,  "rendered  out  of  term  time," 
the  same  meaning  as  belongs  to  the  words 
of  section  345,  "In  every  appeal  to  the  su- 
preme court  from  an  order,  decree  or  Judg- 
ment granted  or  rendered  at  chambers," 
«tc.  Is  this  the  proper  meaning  to  be  at- 
tached to  the  words  "rendered  at  cham- 
bers"? It  must  be  apparent  that  the  legis- 
lature is  endeavoring  to  provide  for  all  ap- 
peals from  orders,  decrees,  or  Judgments. 
Such  orders,  decrees,  or  Judgments  must  be 
rendered  either  after  the  court  is  adjourned 
sine  die,— that  is,  out  of  term  time;  or  such 
orders,  decrees,  or  Judgments  must  be  ren- 
dered while  the  court  is  in  session,— that  is, 
in  term  time.  But  it  is  contended  that 
words  of  the  statute  are  rendered  "at  cham- 


bers." Is  it  contrary  to  any  rule  to  say  "at 
chambers"  means  "out  of  term  time"?  Mr. 
Anderson,  in  his  Dictionary  of  Law,  at  page 
163,  in  defining  the  meaning  to  be  attached 
in  the  law  to  the  words  "Judge  at  chambers," 
says  it  is  meant  "a  Judge  acting  out  of  court,", 
and  cites  in  the  support  thereof  a  case  from 
Wisconsin  decided  in  the  year  1888.  Bee 
Whereatt  v.  Ellis,  66  Wis.  644,  27  N.  W.  630, 
2B  N.  W.  &$3.  If  I  fail  to  give  this  meaning 
to  these  words  in  our  statute,  then  there  is 
a  casus  omissus  in  our  law  regulating  ap- 
peals. I  prefer  to  attach  this  meaning  to 
the  words  actually  occurring  in  the  statute, 
rather  than  to  give  those  words  a  meaning 
which  will  fail  to  cover  all  cases  of  appeals, 
but,  on  the  contrary,  will  leave  a  class  of 
appeals  without  any  law  to  protect  them. 
I  do  not  find  any  diflaculty  in  adopting  this 
view  of  the  meaning  of  the  words  "rendered 
at  chambers,"  by  reason  of  the  decision  of 
this  court  in  the  appeal  from  an  order  ren- 
dered by  Judge  Wallace  in  the  case  of  Cal- 
houn V.  Railway  Co.,  42  S.  C.  132,  20  S.  E. 
30,  granting  a  new  trial  about  36  days  aft- 
er the  term  of  court  at  which  such  motion 
was  heard  during  the  term  had  been  ad 
joumed  sine  die.  Section  286  of  the  Code 
required  that  such  motion  for  a  new  trial 
on  the  minutes  should  be  heard  and  decided 
during  the  same  term  at  which  the  action 
was  tried.  We  merely  held  that,  in  contem- 
plation of  the  law,  the  order  should  be  re- 
garded as  flOled  nunc  pro  tunc,  and,  as  1 
shall  show  presently,  this  decision  had  no 
reference  to  the  statute  governing  appeals. 
2.  I  think  our  adjudicated  cases  sustain 
the  view  that  the  words  "rendered  at  cham- 
bers" mean  rendered  out  of  court  Take 
tliat  very  case  of  Calhoun  v.  Railway  Co., 
42  S.  C.  132,  20  S.  E.  30,  and  we  will  see 
that  in  speaking  of  the  appeal  it  is  stated 
by  Chief  Justice  Mclver:  "Within  ten  days 
after  notice  of  the  filing  of  the  order  of 
Judge  Wallace  granting  a  new  trial  plaln- 
tilTs  counsel  gave  notice  of  intention  to  ap- 
peal" As  before  stated,  in  Calhoun's  Case, 
Judge  Wallace  had  heard  the  motion  for  a 
new  trial  on  the  minutes  during  the  term  of 
court  at  which  the  action  was  tried,  but  he 
suffered  the  term  to  be  adjourned  sine  die, 
and  then,  in  more  than  30  days  after  such 
adjournment,  filed  his  order  granting  a  new 
trial.  So,  in  the  case  at  bar.  Judge  Ernest 
Gary  heard  the  motion  for  a  new  trial  on 
the  minutes.  During  the  same  term  at 
which  trial  had  been  had  court  was  allowed 
to  adjourn  sine  die  without  a  decision  on 
the  motion  being  rendered.  But,  on  the 
contrary,  an  order  for  a  new  trial  nisi  was 
filed  six  days  after  court  had  adjourned. 
Defendant's  counsel;  "within  ten  days  after 
notice  of  the  filing  of  the  order  of  Judge 
Gary  granting  a  new  trial  nisi,  and  the  ac- 
ceptance by  plaintiif  of  the  reduction  of  the 
verdict  from  $10,000  to  $7,500,  and  entry  of 
Judgment  thereon,"  gave  notice  of  appeal. 
It  is  true  no  question  was  made  in  the  Cal 
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houn  Case  as  to  the  time  of  appeal,  but  still 
this  court  acted  upon  the  theory  that  such 
appeal  was  tal^en  in  ample  time,  aud  under 
the  very  terms  of  section  S45  of  the  Code, 
upon  which  I  here  rely.  Otherwise,  this 
court  had  no  authority  for  its  decision,  and 
the  objection  as  to  nunc  pro  tunc  would  still 
be  availing.  But  I  think  the  court  was  right 
in  the  Calhoun  Case,  and  so  I  think  this 
court  would  be  right  now  in  adopting  the 
meaning  herein  suggested  as  to  the  words 
occurring  in  section  345  of  the  Code.  I 
think  If  the  case  of  Archer  y.  Long,  46  S. 
C.  292,  24  S.  E.  83,  where  Justice  Gary  con- 
strued this  section  345,  is  examined,  It  will 
be  found  to  give  support  to  this  view. 
Then  it  was  held  by  this  court  that  the 
date  of  the  filing  of  an  order,  or,  rather,  of 
the  notice  of  its  being  filed,  is  that  from 
which  the  time  for  an  appeal  commences  to 
run,  even  where  the  attorneys  had  actual  no- 
tice of  the  signing  of  the  order  out  of  term 
time.  I  might  prolong  this  discussion,  but 
I  prefer  to  be  brief.  I  must  announce  my 
view  that  the  motion  should  be  refused. 

GARY,  A.  J.,  concurs. 


(126  N.  C.  678) 

SPRINKLE  T.  KNIGHTS  TEMPLAR  &  MA- 
SONS LIFE  INDBMNiry  GO. 
(Supreme  Court  of  North  Carolina.     May  22, 
1900.) 

UPB  INSURANCE— APPLICATION— PAILURB  TO 
DISCLOSE  PHYSICAL  CONDITION— RE- 
FUSAL TO  SUBMIT  ISSUES. 
Where,  in  an  action  on  a  life  policy,  the 
defense  was  that  the  defendant  had  hemorrhages 
of  the  longs  when  he  made  application  for  the 
policy,  and  had  had  a  dangerous  case  of  measles, 
und  rheumatism  and  pleurisy,  and  that  such  facts 
were  not  disclosed  by  the  application,  the  fact 
that  the  agent  of  the  company  who  took  the  ap- 
plication said  that  he  did  not  regard  measles 
as  a  dangerous  disease  did  not  tend  to  show  that 
the  agent  did  not  deem  such  facts  material,  or 
that  he  had  waived  the  fact  of  such  diseases; 
and  it  was  not  error  for  the  court  to  refuse  to 
submit  such  issues  to  the  jury. 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Madison  coun- 
ty;  McNeill,  Judge. 

Action  by  J.  B.  Sprinkle  against  the  Knights 
Templar  &  Masons  Life  Indemnity  Company 
on  a  life  policy.  From  a  judgment  In  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

J.  M.  Gudger,  Jr.,  for  appellant  G.  A. 
Stiuford  and  W.  W.  Zachary,  for  appellee. 

MONTGOMERY,  J.  This  action  was 
brought  to  recover  the  amount  mentioned  in 
a  policy  of  Insurance  issued  by  the  defend- 
ant company  to  George  R.  Sprinkle;  the  ben- 
eficiary named  therein  being  the  plaintifT, 
the  father  of  the  assured.  The  application 
for  insurance  was  made  on  the  18th  day  of 
September,  1896,  and  the  policy  was  issued 
thereon  upon  the  18th  day  of  October  follow- 
ing.   The  collection  of  the  amount  of   the 


policy  was  resisted  by  the  defendant  on  the 
ground  that  the  assured  made  false  and 
fraudulent  statements,  In  matters  material 
to  the  risk,  as  to  the  state  and  condition  of 
his  health,  and  that  he  fraudulently  withheld 
from  the  company  information  concerning 
those  matters  which  he  ought  to  have  com- 
municated In  his  application.  The  plaintiff 
tendered  several  issues,  among  which  was 
one  as  to  whether  the  agent  of  the  company 
by  mistake  or  blunder  omitted  or  failed  to 
incorporate  in  the  application  statements  of 
the  assured  relative  to  his  health  prior  to  the 
date  of  the  application,  the  agent  not  deem- 
ing the  answers  material;  and  another  as 
to  whether  the  agent  of  the  company,  after 
full  knowledge  of  the  facts,  waived  the  fact 
that  the  assured  had  been  afflicted  with  dan- 
gerous diseases.  His  honor  refused  to  sub- 
mit those  two  issues,  and  there  was  no  er- 
ror in  his  80  doing.  They  were  not  raised 
by  the  pleadings,  nor  was  there  a  particle 
of  evidence  to  that  effect  The  issues  which 
were  submitted  were  sufficient  In  all  respects 
to  have  every  phase  of  the -plaintiff's  cause 
of  action  properly  presented. 

This  case  was  heard  before  this  court  at 
February  term,  1899,  and  is  reported  In  124 
N.  0.  405,  32  S.  E.  734.  We  thought  then, 
and  we  think  now,  that  there  was  less  of 
merit  in  the  daim  of  the  plaintiff  than  in 
any  case  Involving  life  Insurance  in  our  Re- 
ports. The  assured,  by  the  overwhelming 
weight  of  the  evidence,  was  shown  to  have 
been  a  badly-diseased  man  from  the  year 
1891,  when  he  had  hemorrhages  from  the 
lungs,  until  the  day  of  his  death,  on  the  24th 
of  February,  1897,— four  months  after  he  had 
procured  the  policy.  He  had  had  a  danger- 
ous case  of  measles.  He  had  had  rheuma- 
tism. He  had  pleurisy,  with  effusion,  In 
1895,  which  became  chronic,  finally  resisting 
the  absorption  treatment,  and  showing  signs 
of  fatty  degeneration,  so  that  in  January, 
1897,  the  fluid  passed  out  of  the  pleura, 
through  the  mouth.  Between  July  and  No- 
vember, 1896,  about  the  time  or  a  little  be- 
fore he  made  application  for  Insurance,  the 
assured  was  treated  and  examined  by  Dr. 
Frank  Roberts.  He  was  found  to  be  suffer- 
ing from  pulmonary  consumption,  and  was 
told  that  he  could  not  be  cured.  He  had  a 
cough,  night  sweats  and  emaciation,  and 
cavities  in  his  lungs.  As  will  be  seen  by  a 
reference  to  the  case  as  reported  in  124  N. 
0.,  and  32  S.  E.,  a  new  trial  was  ordered 
because  there  was  evidence  going  to  show  a 
conspiracy  between  the  agent  and  the  exam- 
ining physician  and  the  assured  to  cheat  and 
defraud  the  company.  The  chief  difference 
between  the  case  as  it  was  then  constituted 
and  as  it  now  stands  is  an  attempt  on  the 
part  of  the  plaintiff  to  show,  not  actual  fraud 
on  the  part  of  the  agent  of  the  company,  but 
that  he,  through  a  mistake  and  blunder,  en- 
tered answers  of  the  assured  to  questions  put 
to  him  in  his  application  which  the  assured 
never  made;    that  Is,  that  although  the  as- 
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Bured  said  he  had  been  spitting  blood,  and 
had  had  rheumatism  and  other  dangerous 
diseases,  yet  the  agent  thought  they  were 
not  dangerous  diseases,  nor  material  to  the 
risk,  and  he  therefore  answered  them  ''No,'' 
when  he  should  have  answered  them  '*Yes." 
There  Is  nothing  In  the  evidence  on  which 
this  theory  can  be  founded.  The  agent  did 
say  that  he  did  not  regard  ordinary  measles 
as  a  dangerous  disease:  but  It  nowhere  ap- 
peared in  evidence  that  measles  attended  with 
after  complications  was  regarded  by  the 
agent  as  an  immaterial  matter,  or  that  he 
thought  pleurisy,  spitting  of  blood,  and  rheu- 
matism were  not  serious  diseases.  The  spe- 
cial instructions  asked  by  the  plaintiff  were 
based  on  the  idea  of  this  alleged  mistake  and 
blunder  on  the  part  of  the  agent,  and  they 
were  properly  refused.  We  have  carefully 
looked  over  the  other  exceptions  of  the  plain- 
tiff to  his  honor's  charge,  and  we  find  no 
error  of  sufficient  consequence  to  Justify  us 
In  ordering  a  new  trial  The  Judgment  of 
the  court  below  Is  affirmed. 

DOUGLAS,  J.,  dissents. 


028  N.  C.  U12) 

STATE  V.  HIGGINS. 

iSupreoie  Ck>urt  of  North  Carolina.     May  22, 
1900.) 

BTBAUNG  UNQATHERBD  CORN— INDICTMBNT- 
OWNERSHIP  IN  LESSOR. 
Au  Indictment  which  charges  defendant 
with  stealing  ungathered  com,  as  the  property 
of  a  tenant  who  rents  for  agricultoral  purposes, 
is  not  bad.  for  not  alleging  that  the  corn  is 
owned  by  the  lessor,  as  Code,  f  1754,  oroviding 
that  the  possession  of  the  crops  on  lands  rented 
for  agricultoral  purposes  shall  be  in  the  lessor, 
is  only  for  his  benefit,  and  the  tenant  is  entitled 
to  possession  of  such  crops  as  against  third  per- 
sons. 

Appeal  from  superior  court,  Buncombe 
county;    Coble,  Judge. 

One  Higgins  was  convicted  of  stealing  un- 
gathered com,  and  from  the  Judgment  he 
appeals.    Affirmed. 

Garter  &  Curtis,  for  appellant  The  Atr 
tomey  General,  for  the  State. 

FAIRCLOTH,  C.  J.  The  defendant  Is  in- 
dicted for  stealing  several  ears  of  com  in 
August,  standing,  growing  and  ungathered,  in 
the  field,  being  cultivated  for  food  and  mar- 
ket. The  indictment  alleges  that  the  corn 
was  the  ''property  of  George  Thomas."  The 
proof  shows  that  the  prosecutor,  Thomas,  was 
a  tenant,  and  rented  the  land  from  Bassett, 
who  was  to  have  one-third  of  the  com;  that 
Thomas  did  not  live  on  the  land,  but  had 
charge  of  the  field.  At  the  close  of  the  evi- 
dence the  defendant  moved  to  be  discharged 
on  the  ground  of  a  variance  In  the  bill  and 
In  the  proof,  in  that  the  ownership  was  al- 
leged to  be  in  Thomas,  whereas  it  should 
have  been  to  Bassett,  the  landlord.  This  Is 
S6S.B.-6 


the  only  question  presented.  Where  lands 
are  leased  or  rented  for  agricultural  purposes, 
the  possession  of  the  crop  is  deemed  to  be 
vested  to  the  lessor.  Code,  ft  1754.  That 
section  is  only  for  a  lessor's  protection. 
Against  any  third  person,  the  tenant  Is  en- 
titled to  the  possession  of  the  land  and  the 
crop,  and  for  an  injury  thereto  while  it  is 
being  cultivated  he  may  maintato  an  action 
in  his  own  name  for  the  tojury.  He  is  the 
''real  party  to  interest"  Id.  ft  177.  Id.  ft 
17M  et  seq.  are  Intended  to  adjust  the  rights 
of  landlord  and  tenant  Bridgers  v.  Dill,  97 
N.  O.  222,  227,  1  S.  E.  767.  With  this  con- 
straction,  we  think  the  ownership  of  the 
crop  was  well  charged  to  the  todlctment 
Affirmed. 


(126  N.  C.  615) 

WRIGHT  V.  FORT. 

(Supreme  Court  of  North  Carolina.     May  22, 
1900.) 

DKED  OF  TRUS'T-SALB   BY  TRUSTEE— ACTION 
FOR  LANI>-TITLE  OF  PLAINTIFF. 

1.  A  deed  from  defendant  to  P.,  trustee,  to 
secure  notes  executed  by  defendant  to  P.,  tnis- 
tee  (the  deed  authorizing  P.,  on  default  in  pay- 
ment of  the  notes,  and  on  application  of  any  one 
rightfully  in  possession  of  the  notes,'  to  sell  the 

Croperty  and  apply  the  proceeds  on  the  notes). 
I  a  deed  of  trust,  not  a  mortgage,  so  that,  the 
trustee  dying,  another  may  be  appointed,  with 
right  to  foreclose  by  sale. 

2.  The  equitable  title  of  the  owner  of  a  mort- 
gage is  sufficient  to  authorize  an  action  by  him 
for  possession  of  the  land,  defendant  having  no 
equitable  defense. 

Appeal  from  superior  court.  Wake  county: 
Moore,  Judge. 

Action  by  Augustus  Wright  against  D.  F. 
Fort.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

N.  Y.  GuUey,  for  appeUant  J.  N.  Hold- 
ing and  Douglass  Sc  Simms,  for  appellee. 

FURCHES,  J.  This  is  an  action  for  the 
possession  of  land.  The  plaintiff  claims  that 
he  Is  entitled  to  maintain  the  action  upon 
two  grounds:  First,  as  the  purchaser  of  the 
land  In  controversy  at  the  sale  of  W.  C. 
Douglass,  trustee;  and,  secondly,  as  the  pur- 
chaser and  assignee  of  a  note  due  the  Rex 
Hospital  by  the  defendant,  and  mortgage  by 
defendant  to  secure  said  note.  The  fact  that 
the  plaintiff  was  the  purchaser  at  the  sale 
made  by  Douglass  as  trustee  is  not  denied; 
nor  is  it  denied  that  the  defendant  executed 
the  note  and  mortgage  to  the  Rex  Hospital, 
and  that  the  plaintiff  is  the  owner  thereof. 
But  the  defendant  resists  the  plaintlff*s 
right  to  recover  upon  both  of  these  grounds. 
He  resists  plaintiff's  right  to  recover  upon 
the  title  received  from  Doughiss  as  trustee, 
for  the  reason  that  he  professed  to  act  as 
trustee  In  the  place  and  stead  of  W.  H. 
Pace,  who  is  dead,  under  an  appointment 
made  by  the  clerk  of  the  superior  court  of 
Wake  county,  pursuant  to  section  1276  of 
the  Code,  which  appointment  the  defendant 
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contends,  ie  void  for  the  reason  that  said 
section  does  not  apply.  The  defendant  does 
not  deny  that  he  executed  the  deed  to  Pace, 
and  that  Pace  is  dead.  But  he  denies  that 
it  is  a  deed  of  trust,  for  the  reason  that  the 
cestui  que  trust  is  not  named  in  the  deed. 
Defendant  contends  that  if  it  is  a  deed  of 
trust,  as  there  is  no  cestui  que  trust  named 
the  estate  conveyed  resulted  and  returned 
to  the  defendant;  that,  if  this  is  not  true, 
the  most  that  can  be  made  out  of  this  deed 
is  tliat  it  is  a  mortgage,  and  should  have 
been  foreclosed  by  the  personal  representa- 
tives of  Pace  under  the  statute.  It  seems 
to  us  to  be  too  plain  for  argument  that  it 
is  a  deed  of  conveyance  to  Pace  to  secure 
debts  of  the  defendant,  and  that  nothing 
can  result  to  the  defendant  until  these  debts 
are  paid.  And  this  he  is  entitled  to  by  the 
express  terms  of  the  conveyance.  It  cannot 
be  a  mortgage,  as  it  is  made  to  W.  H.  Pace, 
trustee,  and  is  to  secure  certain  notes  there- 
in specified,  executed  by  the  defendant  on 
the  same  day  the  deed  was  executed.  These 
notes  are  made  payable  to  W.  H.  Pace,  trus- 
tee, and  are  specifically  described  as  follows: 
"That  whereas,  D.  P.  Fort  is  justly  indebt- 
ed to  said  W.  H.  Pace,  trustee,  in  the  stun 
of  six  thousand  and  nine  hundred  dollars, 
evidenced  by  six  several  bonds  of  even  date 
herewith,  as  follows:  One  thousand  dollars 
due  October  1,  1886;  one  thousand  dollars 
f.ae  November  1«  1886;  one  thousand  dollars 
due  December  1,  1886;  seventeen  hundred 
dollars  due  January  1,  1887;  eleven  hundred 
dollars  due  October  1,  1887;  and  eleven  hun- 
dred dollars  due  December  1,  1887,— each  of 
said  bonds  bearing  interest  from  date  at 
8  per  cent  per  annum."  And  it  is  further 
provided  in  said  conveyance  that  said  prop- 
erty is  "conveyed  to  the  said  W.  H.  Pace, 
trustee,  his  heirs  and  assigns,  upon  the  fol- 
lowing trusts,  namely:  If  the  said  D.  ;F. 
Fort  shall  fail  or  neglect  to  pay  the  said 
bonds,  or  either  of  them,  at  maturity^  with 
all  interest  due  and  payable,  or  any  part  of 
either  the  principal  or  interest  when  due 
and  payable,  that  the  whole  of  said  debt 
shall  be  considered  due  and  payable,  and 
upon  the  application  of  any  party  rightfully 
in  possession  of  the  said  bonds,  or  either  of 
them,  the  said  W.  H.  Pace,  trustee,  is  here- 
by authorized  and  fully  empowered  to  ex- 
pose the  interest  claim,  property,  and  de- 
mands of  said  D.  F.  Fort  in  the  lands,  crop, 
personal  property,  stock:  of  goods,  and  all 
other  things  of  value  herein  conveyed,  to 
public  sale  to  the  highest  bidder  for  cash 
at  the  court-house  door  in  said  county  of 
Wake,  after  malting  advertisement  of  the 
time  and  place  of  sale  for  thirty  days  in  some 
newspaper  published  in  the  county  of  Walce, 
•  •  •  convey  the  lands  to  the  purchaser 
in  fee  simple,  and  after  paying  the  expenses 
of  making  such  sale,  with  five  per  cent,  com- 
missions on  amount  of  sales,  apply  the  pro- 
jceeds  of  said  sales  and  coUectiona  to  the  dis- 
charge of  whatever  may.  remain  unpaid  on 


said  bonds,  and  all  interest  thereon  ac- 
crued, and  pay  the  surplus,  if  any,  to  the 
said  D.  F.  Fort  his  legal  representatives  or 
assigns.'*  So  it  deariy  appears  that  this  con- 
veyance to  W.  H.  Pace,  trustee,  is  a  deed  in 
trust  to  secure  and  pay  the  notes  therein 
named,  and  that  the  rightful  holder  of  these 
notes  had  the  right  to  demand  a  foreclosure 
of  said  trust  and  the  payment  of  the  same. 
It  is  not  denied  but  what  these  notes  were 
assigned  and  delivered  to  the  plaintiff  by 
W.  H.  Pace,  trustee,  without  recourse,  and 
that  the  plaintiff  is  now  the  rightful  holder 
and  owner  of  these  notes.  To  our  minds, 
this  deed  is  not  a  mortgage;  that  there  is  no 
resulting  trust  to  the  defendant  until  the 
notes  therein  secured  are  paid;  that  it  Is  a 
deed  of  trust  and  the  trustee,  Pace,  being 
dead,  the  said  Douglass  was  properly  ap- 
pointed trustee,  and  had  the  right  to  fore- 
close by  sale.  This  establishes  the  plaln- 
tifiTs  title  under  the  sale  by  Douglass,  as  we 
do  not  think  he  has  shown  that  these  notes 
have  been  paid  or  otherwise  di^diarged. 
This  is  simply  an  action  for  possession  of 
land.  It  is  not  for  the  necovery  of  tlye  notes, 
or  any  balance  due  on  them.  And  the  ref- 
erence was  not  for  the  purpose  of  taking 
and  stating  an  account  and  settlement  be- 
tween the  parties;  but  as  the  defendant 
had  alleged  that  the  indebtedness  secured 
by  the  deed  of  trust  had  been  paid  or  dis- 
charged, this  reference  was  made  for  the 
purpose  of  ascertaining  the  truth  of  this 
plea,  and  for  no  other  purpose.  The  account 
does  not  therefore,  furnish  a  basis  for  i^ 
Judgment  on  the  indebtedness  of  the  defend- 
ant to  the  plaintiff,  and  no  such  Judgment 
is  asked  or  granted.  And,  if  the  plaintiff 
shall  sue  the  defendant  on  these  notes,  the 
defendant  may  set  up  any  defense  he  may 
have,  and  the  Judgment  in  this  action  will  be 
no  estoppel  against  his  doing  so.  This  en- 
titles the  plaintiff  to  recover  on  the  Douglass 
deed.  And  we  see  no  reason  why  he  might 
not  recover  on  the  Rex  Hospital  mortgage, 
as  the  admitted  facts  as  to  that  make  him 
the  equitable  owner  of  the  property  embraced 
in  that  mortgage.  It  has  been  several  times 
iheld  by  this  court  that,  as  the  courts  ac«L  now 
constituted,  a  party  may  maintain  aft: ac- 
tion for  possession  upon  an  equitable  title 
where  the  defendant  has  no  equitable  de- 
fense to  such  action. . .  Condrey  v.  Ghesl^ire, 
88  X.  C.  376;  Taylor  v.  Eatman,  92  N.  a  601. 
But  mortgagees  and  the  holders  of  equita- 
ble estates  do  not  usually  bring  actions  for 
possession,  as  the  possession  by  them»  be- 
fore the  trust  is  closed,  would  usually  sub- 
ject them  to  a  daim  for  rents.  In  this  case 
it  might  not  do  so,  as  the  plaintiff  is  entitled 
to  possession  under  the  Douglass  deed.  The 
Judgment  of  the  court  below  must  be. affirm- 
ed. But  if  the  defendant  has  continued  In 
possession,  he  and  his  bondsmen  will  be  lia- 
ble for  rents  and  damages,  if  any,  since  the 
date  of  the  Judgment  appealed  from,  and 
not   included  in   that  Judi^ent:  ^^fned 
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1900.) 
RAIUtOAD  CROSSING  ACOIDBNT— DBFaCTB- 
EVIDBNCB. 
L  BTidence  of  how  two  or  three  other  croea- 
ings  were  constructed  is  not  admissible  to  show 
that  the  crossing  at  which  the  accident  occur- 
red was  defectively  constructed. 

2.  For  the  purpose  of  showing  defectiye  con* 
struction  of  a  railroad  crossing  at  which  plain- 
tifiTs  intestate  was  killed  by  a  train,  his  shoe 
having  caught  between  the  main  rail  and  a 
guard  rail,  plaintiff  may  ask  a  witness  wheth- 
er, if  the  roadbed  beneath  the  rail  and  guard 
rail  had  been  filled  to  within  two  inches  of  the 
top  of  the  rail,  it  would  have  been  possible  for 
the  shoe  to  have  been  caught  in  the  rail;  he 
further  proposing  to  show  the  depth  of  the 
space  necessary  to  protect  the  flange  of  the 
virheels 

3.  Under  Code,  S  1057,  subsec.  5,  author- 
izing a  railroad  company  to  construct  its  road 
across  a  street,  but  requiring  it  to  restore  the 
street  *to  its  former  state,  or  to  such  state 
as  not  unnecessarily  to  have  impaired  its  use- 
fulness," dangerous  condition  of  the  crossing 
is  prima  fade  evidence  of  the  company's  neg- 
ligence. 

4.  To  show  that  a  railroad  crossing  at  which 
an  accident  happened  was  dangerous,  it  may 
be  shown  that  others  constructed  like  it  had 
proved  to  be  dangerous  because  of  such  con- 
Btruction. 

5.  If  a  railroad  crossing  is  so  constructed  as 
to  be  safe  to  one  crossing  the  railroad,  this  is 
enough,  though  it  might  be  dangerous  to  one 
walking  along  the  railroad. 

Appeal  from  superior  court,  Wilson  comity; 
Moore,  Judge. 

Action  by  Martin  Raper,  administrator  of 
W.  H.  Raper,  deceased,  against  the  Wilming- 
ton &  Weldon  Railroad  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed. 

F.  A.  Woodard  and  Connor  &  Bon,  for  ap- 
pellant. Ayeock  h  Daniels  and  F.  H.  Bus- 
bee,  for  appellee. 

DOUGLAS,  J.  This  Is  an  action  bionght 
by  the  plaintiff  for  the  recovery  of  damages 
for  the  alleged  negligent  killing  of  his  intes- 
tate. The  testimony  tended  to  show  that  the 
plaintiff's  intestate  was  killed  at  a  point  on 
the  defendant's  track  where  it  crossed  the 
public  highway,  at  which  point  a  guard  rail 
had  been  placed  upon  the  cross-ties,  and  atr 
ta<±ed  to  them,  curving  at  each  end,  being 
about  2V6  inches  at  center  from  the  rail  on 
the  main  track.  The  guard  rail  was  shivered 
at  a  point  about  one  foot  from  where  the  shoe 
worn  by  plaintiff's  intestate  was  found 
wedged  in  between  the  guard  rail  and  the  rail 
of  the  main  track.  There  seems  to  be  no 
question  but  that  the  plaintiff's  Intestate  was 
killed  by  the  defendant's  train.  The  plaintiff 
cont^ids  that  the  defendant  was  guilty  of 
negligence  in  the  construction  of  its  track  at 
said  crossing;  that  the  guard  rail  was  made 
out  of  an  old  worn-out  rail,  which  by  wear 
and  tear  had  become  shivered;  and  that  the 
defendant  was  also  negligent  in  failing  to  fill 
In  the  space  between  the  guard  rail  and  the 
main  rail  with  dirt,  so  that  a  person  walk- 


ing along  or  crossing  the  track  would  not  be 
in  danger  of  haying  his  foot  caught  between 
the  guard  rail  and  the  main  track.  There 
was  testimony  tending  to  support  these  con- 
tentions. The  defendant  introduced  no  evi- 
dence, and  the  jury  found  that  the  defendant 
was  not  negligent  There  are  no  exceptions 
to  the  charge,  and  therefore  the  only  ques- 
tions before  us  are  the  plaintiff's  exceptions 
relating  to  the  exclusion  of  evidence. 

The  plaintiff  proposed  to  show  the  manner 
in  which  the  guard  rail  was  placed  at  the 
crossings  of  defendant's  tracks  over  the  streets 
at  Wilson,  for  the  purpose  of  showing  that 
the  crossing  at  which  the  intestate  was  killed 
was  defectively  constructed.  This  evidence 
was  excluded,  and,  we  think,  properly  so.  It 
was  competent  to  show  that  the  crossing  In 
question  was  defectively  constructed,  or  that  it 
was  constructed  in  an  unusual,  unnecessary, 
and  dangerous  manner;  but  the  mere  fact 
that  two  or  three  other  crossings  were  con- 
structed in  a  different  manner  does  not  of 
Itself  even  tend  to  prove  either  of  these  es- 
sential facts. 

The  second  and  third  exceptions  are  for 
the  exclusion  of  the  following  testimony: 
The  plaintiff  asked  the  witness,  "If  the  road- 
bed beneath  the  rail  and  guard  rail  had  been 
filled  to  within  two  Inches  of  the  top  of  the 
rail,  would  it  have  been  possible  for  the  shoe 
to  have  been  caught  in  the  rail?"  The  phiin- 
tiff  further  proposed  to  show  the  depth  of  the 
space  necessary  to  protect  the  flange  of  the 
wheels.  We  think  this  evidence  was  clearly 
competent,  and  that  there  was  consequent  er- 
ror in  its  exclusion.  It  directly  tended  to 
prove  the  material  fact  hi  controversy,—* the 
defective  construction  of,  the  crossing.  We 
presume  no  one  will  question  the  duty  of  a 
railroad  company  to  construct  and  maintain 
a  safe  and  convenient  crossing  where  it  in- 
tersects the  public  highway.  Bullock  t.  Rail- 
road Co.,  105  N.  G.  180,  10  S.  E.  988;  Hinkle 
V.  Railroad  Co.,  109  N.  a  472,  13  S.  E.  8S4; 
Tankard  v.  Lumber  Co.,  117  N.  G.  558,  23  S. 
B.  46;  Wood,  Ry.  Law,  §  420.  The  public 
highway— in  olden  times,  the  king's  highway 
—is  the  highest  form  of  easement  known  to 
the  law,  and,  whether  by  land  or  water,  can- 
not be  Interfered  with  except  under  the  direct 
stress  of  circumstances.  The  invention  of 
steam  locomotion  introduced  a  new  form  of 
common  carriers  whose  peculiar  nature,  with 
its  resulting  benefits,  as  well  as  duties  to  the 
public,  necessitated  the  creation  of  a  new 
form  of  highway.  Railroad  companies  can- 
not run  their  trains  on  the  ordinary  public 
road,  and,  if  they  could,  by  so  doing  they 
would  practically  destroy  their  use  to  the  pub- 
lic. They  must  have  a  road  of  their  own, 
constructed  in  such  a  manner  as  to  meet  the 
peculiar  requirements  of  their  business;  in 
the  construction  and  operation  of  which  they 
necessarily  acquire  peculiar  privileges  and 
exemptions  with  their  corresponding  duties 
and  liabilities.  These  peculiar  privileges  can 
be  given  only  in  consideration  of  public  serv- 


116 


86  SOUTHBASTBBN  BEPORTBR. 


(N.a 


ice,  and  are  limited  by  the  necessities  of  such 
service.  Thus  they  are  given  the  right  to 
cross  the  public  highway,  and  even  to  change 
Its  location,  if  necessary;  but  this  they  must 
do  with  as  little  Inconvenience  as  possible  to 
the  traveling  public  Where  they  interfere 
with  the  highway  in  any  manner,  they  must, 
as  far  as  they  can,  make  It  as  safe  and  con- 
venient to  the  public  as  it  would  have  been 
had  the  railroad  not  been  built;  otherwise, 
they  become  guilty  of  obstructing  a  public 
highway,  with  its  consequent  civil  and  crim- 
inal Uabilities.  The  Code  (section  1967, 
subsec.  6)  provides  that:  "Every  railroad 
corporation  shall  have  power  to  construct 
their  road  across,  along  or  upon  any  stream 
of  water,  water  course,  street,  highway,  plank 
road,  turnpike  or  canal  which  the  route  of  its 
road  shall  intersect  or  touch,  but  the  com- 
pany shall  restore  the  stream  or  watercourse, 
street  highway,  plank  road  and  turnpike 
road,  thus  Intersected  or  touched,  to  its  for- 
mer state,  or  to  such  state  as  not  unneces- 
sarily to  have  Impaired  its  usefulness/'  Sec- 
tion 1064  gives  the  company  the  right  to  car- 
ry the  highway  under  or  over  Its  track,  as 
may  be  found  most  expedient  and  to  acquire, 
by  condemnation  or  otherwise,  such  land  as 
may  be  necessary  to  use  in  restoring  the  high- 
way. The  granting  of  such  powers  presumes 
their  use  when  necessary,  and  clearly  indi- 
cates the  purpose  of  the  law  that  the  high- 
way shall  be  fully  restored,  as  far  as  possible, 
at  any  reasonable  expense.  In  the  case  at 
bar,  if  the  highway  was  obstructed,  or  its 
use  rendered  dangerous,  by  any  unnecessary 
act  of  the  defendant,  either  in  its  negligent 
constructiiHi  of  the  crossing  or  its  failure  to 
keep  it  in  proper  repair,  then  the  plaintiff  is 
entitled  to  recover  such  damages  as  resulted 
thei'efrom.  The  plaintiff  was  entitled  to 
show  the  dangerous  condition  of  the  cross- 
iug.  This  dangerous  condition,  when  proved, 
would  be  prima  facie  evidence  of  negligence 
on  the  part  of  the  defendant  whose  duty  it 
was  to  keep  the  crossing  in  proper  condition. 
Marcom  v.  Railroad  Co.  (at  this  term)  35  S. 
E.  423.  The  defendant  might  then  either 
rest  upon  its  denial  of  the  fact,  or  show  that 
the  dangerous  condition  arose  from  circum- 
stances and  conditions  beyond  Its  control. 
For  instance,  the  defendant  might  deny  that 
the  guard  rail  was  dangerous  to  travelers  on 
the  highway,  or,  admitting  its  danger,  might 
show  that  the  guard  rail  was  necessary  for 
the  safety  of  its  train;  that  it  was  laid  down 
so  as  to  cause  as  little  obstruction  or  danger 
as  possible  to  the  highway;  that  it  was  at 
the  proper  distance  from  the  main  rail,  and 
that  it  would  be  dangerous  to  fill  up  between 
the  rails  with  dirt  to  any  extent  In  other 
words,  it  might  deny  the  dangerous  condition 
of  the  crossing,  the  burden  of  proving  which 
would  rest  upon  the  plaintiff,  or  it  might  as- 
sume the  burden,  and  show  that  such  condi- 
tion did  not  arise  from  any  negligence  of  its 
own. 
The  pUintifl*!  fourth  exception  Is  to  the  ex- 


clusion of  the  following  testimony,  as  shown 
by  the  record:  'Tlaintiff  proposes  to  show 
by  this  witness  that  the  crossing  near  his 
house  on  same  road  is  constructed  like  this 
one,  and  that  people  have  got  their  feet 
caught  in  it  between  main  rail  and  guard 
rail."  We  think  the  evidence  was  competent 
It  is  essentially  dissimilar  from  the  first  ex- 
ception, because  it  is  proposed,  not  simply  to 
show  that  this  crossing  was  like  another 
crossing,  but  that  this  crossing  was  danger- 
ous, because  another  crossing  of  similar  con- 
struction had  proved  to  be  dangerous.  Simi- 
lar causes,  under  similar  circumstances,  pro- 
duce similar  results,  and  if  a  machine  of  a 
certain  make  prove  dangerous  in  ordinary 
handling  it  is  fair  to  presume  that  other  ma- 
chines of  the  same  make  may  be  equally  dan- 
gerous. Where,  however,  the  danger  arises 
from  some  flaw  or  defect  peculiar  to  the  indi- 
vidual machine,  and  not  arising  in  any  way 
from  its  method  of  construction,  this  rule 
may  not  be  applicable.  In  the  present  case 
the  evidence  was  clearly  competent  We 
have  treated  this  case  as  depending  upon  the 
negligent  construction  of  a  crossing  at  the 
intersection  of  a  public  highway,  and  so  it  Is 
presented  to  us.  But  there  is  a  suggestion  in 
the  evidence  that  we  think  proper  to  notice. 
If  the  crossing  was  so  constructed  and  main- 
tained by  the  defendant  as  to  be  perfectly 
safe  to  any  one  crossing  its  track  upon  any 
part  of  the  highway,  we  think  it  has  suffi- 
ciently fulfilled  its  duty  to  the  public,  even 
if  it  were  possible  for  a  person  walking  down 
the  track  to  get  his  foot  caught  in  such  a 
manner  as  would  be  Impossible  were  he  sim- 
ply in  the  ordinary  use  of  the  highway.  A 
railroad  company  using  machinery  of  the 
most  dangerous  nature  Is  held  to  a  high  de- 
gree of  care  in  the  performance  of  its  legal 
duties;  but  its  track  is  not  a  public  footway, 
and  it  is  not  required  to  keep  it  in  repair  for 
such  a  purpose.  Of  course,  this  want  of  pre- 
vious negligence  would  not  relieve  the  defend- 
ant from  liability  for  injury  to  one  on  its 
track  when  such  injury  might  have  been 
avoided  by  reasonable  care  and  diligence  on 
its  part  But  that  question  is  not  developed 
by  the  evidence. 

It  is  alleged  In  the  complaint  and  admitted 
in  the  answer  that  the  crossing  in  question 
was  "a  public  crossing  for  the  passing  of 
persons  and  vehicles  over  said  track." 
Whether  the  crossing  was  defective,  and,  if 
so,  whether  such  defect  was  the  cause  of  the 
injury,  are  questions  for  the  Jury  under  prop- 
er instructions  from  the  court  If  there  was 
no  defect  either  In  the  construction  or  main- 
tenance of  the  crossing,  there  was  no  negli- 
gence on  the  part  of  the  defendant  in  that 
regard,  who,  unless  shown  to  have  been  negli- 
gent in  some  other  resqpect  would  not  be  lia- 
ble to  the  plaintiff  for  the  death  of  his  intes- 
tate. These  are  questions  to  be  settied  by 
the  Jury  upon  a  new  trial,  which  must  be  or- 
dered for  the  exdusion  of  oonu^tenl  testi- 
mony.   New  trial. 
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ACCIDENT    ON    RAILrROAD   TRACK— CONTRIBU- 
TORY NEOLIQBNCB-PROVINCB  OF 
COURT  AND  JURY. 

1.  A  person  killed  in  the  daytime,  while 
walking  on  a  railroad  track,  where  it  waa 
straight  for  150  yards,  by  a  train  going  in  the 
same  direction  at  a  speed  in  excess  of  that 
allowed  by  ordinance,  no  bell  being  mng,  and 
he  not  being  seen  by  the  trainmen,  though 
they  could,  if  looking,  have  seen  him,  is  guilty 
of  contributory  negligence  preventing  recov- 
ery. 

2.  Plaintiff  only  having  introduced  evidence, 
and  there  being  no  contradiction  in  it,  and  its 
truth  being  admitted  by  defendant  by  demur- 
rer thereto  and  motion  for  nonsuit,  and  the 
only  reasonable  inference  therefrom  being  that 
plaintiff's  decedent  was  guilty  of  conti'ibutory 
negligence,  the  court  may  so  bnd,  and  take  the 
case  from  the  jury. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court,  Mecklenburg 
county;  Starbuck,  Judge. 

Action  by  W.  K.  Neal,  administrator  of 
Charles  M.  Coflin,  deceased,  against  the  Caro- 
lina Central  Railroad  Company.  Judgment 
for  defendant.    PlaintlflC  appeals.    Affirmed. 

Jones  &  Tillett  and  Clarkson  &  Duls,  for 
appellant  Burwell,  Walker  &  Cansler,  for 
appellee. 


FURCHES,  J.  This  is  an  action  to  recov- 
er damages  for  the  wrongful  killing  of 
Charles  M.  Coffin.  The  defendant  does  not 
deny  the  killing,  but  denies  that  it  was  caused 
by  Its  default  or  negligence,  and  alleges  that 
it  was  the  result  of  the  negligence  of  plain- 
tUTs  intestate.  The  evidence  of  plaintiff 
showed  that  intestate  was  killed  by  the  shift- 
ing engine  on  defendant's  road,  in  the  city 
of  Charlotte;  that  this  engine  was  running 
backwards,  drawing  a  gondola  car  after  it; 
that  It  was  running  at  a  high  rate  of  speed, 
in  a  westward  direction,  and  intestate  was 
walking  on  defendant's  track,  going  in  the 
same  direction;  that  this  train  had  come  very 
near  running  over  a  team  of  mules  at  the 
street  crossing,  scaring  the  mules,  and  mak- 
ing them  unmanageable,  and  that  the  en- 
gineer and  crew  were  watching  the  mules, 
and  laughing  at  the  driver  trying' to  manage 
them.  The  road  was  straight  for  150  yards, 
and,  as  the  killing  occurred  in  open  daylight, 
the  crew  and  engineer  might  have  seen  in- 
testate, and  intestate  have  seen  the  train, 
for  that  distance.  The  Intestate  was  walking 
OD  the  defendant's  track  when  he  was  knock- 
ed down  by  defendant's  train,  run  over,  and 
killed.  The  plaintiff  also  offered  in  evidence 
an  ordinance  of  the  city  forbidding  trains  to 
ron  at  a  greater  speed  than  four  miles  an 
hour  while  passing  through  the  city,  and  re- 
quiring the  bell  to  be  rung.  Plaintiff  showed 
that  this  train  was  running  at  a  high  rate  of 
speed,  and  greater  than  that  allowed  by  the 
ordinance,  and  that  no  bell  was  being  rung. 


The  plaintiff,  having  offered  evidence  as  to 
amount  of  damages,  rested  the  case.  Defend- 
ant offered  no  evidence,  demurred  to  plain- 
tiff's eyldence,  and  moved  to  nonsuit  plaintiff, 
under  chapter  100,  Acts  1807.  After  hearing 
argument  of  counsel,  and  upon  full  considera- 
tion of  the  matter,  the  court  allowed  defend- 
ant's motion,  and  assigned  the  following  rea- 
sons therefor:  ''First  That  the  evidence,  if 
believed,  showed  the  defendant  guilty  of  neg- 
ligence. Second.  That  the  evidence  being 
that  offered  by  the  plaintiff,  and  without  con- 
tradiction, must,  as  to  the  plaintiff,  be  be- 
lieved, and,  if  believed,  it  showed,  and  the 
conclusion  could  not  be  reasonably  avoided, 
that  the  plaintiff's  Intestate,  by  his  own  neg- 
ligence, contributed  to  cause  the  injury. 
Third.  That  while  it  might  be  found  that, 
notwithstanding  the  negligence  of  plaintiff's 
intestate,  the  defendant  might,  by  ordinary 
care,  have  avoided  the  injury,  the  evidence, 
which,  as  to  the  plaintiff,  must  be  believed, 
clearly  showed  that,  notwithstanding  defend- 
ant's negligence,  the  plaintiff's  Intestate,  by 
the  exercise  of  ordinary  care,  might  himself. 
up  to  the  last  moment,  have  avoided  the  in- 
jury. Therefore  the  negligence  of  plaintiff's 
intestate,  if  not  the  proximate  cause,  at  least 
concurred  with  defendant's  negligence,  up  to 
the  last  moment,  in  together  constituting  the 
proximate  cause  of  the  injury.  The  third  is- 
sue, therefore,  should  be  answered  'No,'  and 
the  plaintiff  is  not  entitled  to  recover  in  the 
action.  In  deference  to  this  intimation,  the 
plaintiff,  having  excepted,  submitted  to  a  non- 
suit, and  judgment  was  entered  accordingly." 
The  plaintiff  assigned  the  following  grounds 
of  error:  (1)  "That  the  court  added  at  the 
end  of  the  third  issue  tendered  the  clause, 
'And,  if  so,  was  defendant's  failure  to  avoid 
the  injury  the  proximate  cause  thereof?* " 
(2)  "The  plaintiff  assigns  as  error  the  rulings 
of  his  honor  sustaining  the  demurrer  and  dis- 
missing the  action."  (3)  "That  the  court,  in 
and  by  its  said  judgment,  dismissed  the  ac- 
tion." The  evidence  was  all  introduced  by 
the  plaintiff;  the  defendant  introduced  none; 
and  there  is  no  exception  as  to  the  competen- 
cy of  any  of  the  evidence. 

The  court  finds  from  this  evidence  that  the 
defendant  was  guilty  of  negligence;  and  while 
we  think  from  the  evidence,  taken  to  be  true, 
that  it  was  guilty  of  negligence,  as  this  neg- 
ligence was  shown  by  the  evidence  of  the 
plaintiff,  the  court  could  not  have  found  this 
issue  against  the  defendant,  if  it  had  com- 
plained of  and  excepted  to  it,  and  brought  It 
before  us  for  review.  It  was  the  finding  of 
an  affirmative  issue  against  the  defendant 
upon  the  evidence  of  the  plaintiff.  Spruill  v. 
Insurance  Co.,  120  N.  C.  141,  27  S.  B.  30;  An- 
nlston  Nat.  Bank  v.  School  Committee  of  Dur- 
ham, 121  N.  C.  100,  28  S.  B.  134;  White  r. 
Railroad,  121  N.  O.  484,  27  S.  B.  1002.  But 
this  ruling  is  not  before  us  for  review.  The 
defendant  neither  excepted  nor  appealed,  and 
the  plaintiff  cannot  except  to  this  finding,  be- 
cause it  is  in  his  favor.    And  it  seems  to  us 
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that  there  can  be  no  doubt  bnt  what  tbe  in- 
testate of  the  plaintiff  was  also  guilty  of  neg- 
ligence, If  the  eyidence  be  true,  and  every 
word  of  it  believed.  This  issue  is,  then,  not 
one  that  must  be  found  by  a  Jury,  but  one 
that  may  be  found  by  the  court  It  does  not 
present  a  question  where  reasonable  men 
might  put  different  constructions  upon  it,  and 
come  to  the  conclusion  that  the  plaintiff's  In- 
testate was  not  guilty  of  negligence.  If  plain- 
tiff's intestate  was  walking  upon  defendant's 
road,  in  open  daylight,  on  a  straight  piece  of 
road,  where  he  could  have  seen  defendant's 
train  for  150  yards,  and  was  run  over  and 
injured,  be  was  guilty  of  negligence.  And, 
although  the  defendant  may  have  also  been 
guilty  of  negligence  in  running  its  train  at  a 
greater  rate  of  speed  than  was  allowed  by 
the  town  ordinance,  or  in  not  ringing  its  bell 
as  required  by  said  ordinance,  and  in  not 
keeping  a  lookout  by  its  engineer  as  It  should 
have  done,  yet  the  injury  would  be  attributed 
to  the  negligence  of  the  plaintiff's  intestate. 
It  has  been  so  held  in  Meredith  v.  Railroad 
Co.,  108  N.  C.  616,  13  S.  B.  137;  Norwood  v. 
Railroad  Ck).,  Ill  N.  C.  236,  16  S.  E.  4;  High 
V.  Railroad  Co..  112  N.  0.  385.  17  S.  B.  79. 
These  cases  hold  that  it  is  not  negligence  in 
a  railroad  company  where  its  train  runs  over 
a  man  walking  on  the  railroad  track,  ap- 
parently hi  possession  of  his  faculties,  and  in 
the  absence  of  any  reason  to  suppose  that  he 
was  not  This  is  put  upon  the  ground  that 
the  engineer  may  reasonably  suppose  that  the 
man  will  step  off  in  time  to  prevent  Injury. 
In  McAdoo  v.  Railroad  Co.,  105  N.  O.  140,  11 
S.  E.  316,  this  doctrine  is  expressly  held;  and 
it  is  further  held  in  that  case  that  on  ac- 
count of  plaintiff's  negligence  in  standing  on 
the  road  and  allowing  defendant's  train  to 
run  over  him,  this  was  concurring  negligence, 
and  prevented  him  from  recovering  damages. 
McAdoo  V.  Railroad  Co.  has  been  cited  and 
approved  on  this  point  in  Syme  v.  Railroad 
Co.,  113  N.  C.  565,  18  S.  B.  114,  and  in  Smith 
V.  Railroad  Co..  114  N.  C.  744,  10  S.  E.  863, 
923,  25  L.  R.  A.  287.  and  many  other  cases. 
We  know  that  it  has  been  held  in  many  cases 
that  a  railroad  company  is  liable  for  damages 
for  carelessly  and  negligently  running  over 
and  killing  or  injuring  persons  on  its  road,  in 
which  it  appeared  that  the  persons  killed  (m* 
injured  were  also  guilty  of  negligence;  and 
it  may  not  be  easy  to  distinguish  some  of 
these  from  the  one  under  consideration.  But 
there  is  a  distinction,  and  a  distinct  line  of 
decisions,  as  we  have  shown  by  the  cases  we 
have  cited.  The  distinction  does  not  seem  to 
lie  so  much  in  the  negligence  of  the  parties, 
97here  both  are  guilty  of  negligence,  as  it  does 
In  the  condition  of  the  parties.  And  we 
think,  upon  examination,  that  it  will  be  found 
that  where  the  company  has  been  held  liable, 
it  is  in  cases  where  the  party  injured  was  not 
upon  equal  opportunities  with  the  defendant 
to  avoid  the  injury,  and  in  cases  where  there 
was  something  suggesting  to  the  defendant 
the  injured  party's  disadvantage  or  disability; 


as  where  the  party  injured  is  lying  on  the 
railroad  track,  apparently  drunk,  or  asleep, 
or  on  a  bridge  or  trestle,  where  he  could  not 
escape,  or  could  not  do  so  without  great  dan- 
ger. In  such  cases,  if  the  engineer  saw  the 
party  injured  or  by  proper  diligence  should 
have  seen  him,  the  company  Is  liable.  It  is 
in  such  cases  as  these  that  the  doctrine  of 
proximate  cause,  or  the  "last  clear  chance," 
is  called  in  to  determine  the  liability. 

The  doctrine  of  proximate  cause— the  •last 
clear  chance"— is  firmly  established  in  this 
state,  and  we  have  no  idea  of  abandoning  or 
In  any  way  disturbing  it  We  think  the  line 
of  cases  where  it  applies  are  distinct  and  dis- 
tinguishable from  this  case,  whether  we  have 
succeeded  in  pointing  out  the  distinction  or 
not  Indeed,  we  do  not  understand  the  plain- 
tiff to  make  this  the  principal  ground  upon 
which  he  rests  his  appeal  and  Insists  upon  a 
new  trial.  Nor  do  we  understand  the  plain- 
tiff seriously  to  insist  but  what  there  Is  evi- 
dence tending  to  prove— if  not  to  prove— that 
the  plaintiff's  intestate  was  guilty  of  n^li- 
gence.  But  it  is  contended  that  if  the  intes- 
tate was  guilty  of  negligence,  the  defendant 
being  also  guilty  of  negligence,  the  intestate's 
negligence  was  what  is  termed  "contributory 
negligence,"  and  that  contributory  negligence 
is  an  affirmative  Issae,  and  cannot  be  found 
by  the  court  To  sustain  this  position,  a 
number  of  recent  cases  have  been  cited: 
among  them,  Spruill  v.  Insurance  06.  and 
Anniston  Nat.  Bank  v.  School  Committee  of 
Durham,  supra.  In  these  cases,  and  quite  a 
number  of  others,  it  was  held  that  the  court 
could  not  find  an  affirmative  issue.  This 
holding  was  entirely  correct  in  those  cases 
and  in  every  other  case  where  it  has  been 
held,  so  far  as  we  remember.  We  do  not 
wish  to  overrule  or  disturb  this  doctrine,  as 
held  in  those  cases;  but  to  our  minds  thla 
case  is  clearly  distinguishable  from  them, 
as  we  hope  to  be  able  to  show.  In  those 
cases,  and  In  all  others,  as  we  think,  where 
this  has  been  held,  there  was  some  doubtful 
or  disputed  fact  to  be  found,  dependent  upon 
the  weight  or  the  credit  of  the  evidence.  In 
such  cases  the  court  cannot  find  the  facts, 
nor  even  intimate  an  opinion,  without  violat- 
ing the  statute  of  1796  (Code,  fi  413);  and,  if 
the  court  has  done  so  In  this  case,  the  plain- 
tiff is  entiCled  to  a  new  trial.  But  the  func- 
tion .of  the  Jury  is  to  find  the  facts  (this  must 
mean  disputed  facts),  and  must  be  exercised 
where  there  is  evidence  proving  or  tending  to 
prove  the  facts  disputed.  If  there  Is  not  it 
is  the  duty  of  the  court  to  say  so,  and  with- 
draw this  dispute— this  issue— from  the  Jury. 
This  was  conceded  by  the  plaintiff,  It  being 
a  negative  finding  of  the  issue.  But  the  plain- 
tiff contends  that  to  find  the  intestate  guilty 
of  negligence  was  an  affirmative  finding,  and 
one  the  court  could  not  find.  This  is  logic- 
ally and  legally  true  if  the  court  had  to  find 
any  disputed  fact  where  there  was  any  evi- 
dence showing  or  tending  to  show  the  nega- 
tive of  the  issue,  or  if  it  was  necessary  that 
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he  should  pass  upon  the  weight  or  credit  of 
(he  evidence.  Where  this  is  the  case,  the 
usual  rule  Is  to  submit  the  issue  to  the  lury, 
with  the  instruction  that,  it  th^  believe  the 
evidence*  they  will  find  the  issue  yes  or  no, 
as  the  case  may  be.  This  is  usually  a  good 
rule,  and  in  many  cases  saves  an  appeal  to 
tills  court  But  the  court  could  not  do  that 
in  this  case  without  impeaching  the  plaintiff's 
witnesses.  All  the  evidence  was  offered  by 
the  plaintiff,  and  the  defendant  had  demur- 
red to  it.  This  was  an  admission  by  the  de- 
fendant that  the  evidence  was  true.  I'he 
pUintiff,  by  offering  tiie  evidence,  had  vouch- 
ed for  its  credit  He  could  not  Impeach  its 
credit  As  to  the  plaintiff,  it  stood  unlm- 
peached  and  unimpeachable.  It  is  true  that 
if  the  plaintiff  offered  other  evidence  tending 
to  show  the  facts  different  then  it  would 
have  become  a  matter  for  the  jury  as  to 
which  witness  they  would  believe.  But  both 
witnesses  stand  alike  credited,  so  far  as  the 
phiintiff  or  the  party  introducing  them  is 
concerned.  If  this  evidence,  or  any  part  of 
it  bad  been  Introduced  by  the  defendant,  it 
would  have  been  the  duty  of  the  court  to  sub- 
mit it  to  the  Jury,  because  the  phiintiff  would 
not  have  been  bound  to  give  credit  to  the 
defendant's  witnesses,  and  the  defendant 
could  not  give  them  credit  by  demurring  to 
their  evidence.  Bat  when  the  defendant  de- 
murred to  the  plalntlfTs  evidence  (and  but 
one  construction  can  reasonably  be  drawn 
from  it;  that  is,  it  could  not  reasonably  mean 
different  things),  we  cannot  see  why  it  did 
not  become  a  question  of  law,  as  much  so  as 
if  the  facts  stated  In  the  evidence  had  been 
agreed  to,  as  the  facts  in  the  case;  and,  if 
this  Is  so,  it  certainly  became  a  question  of 
law  for  the  court  This  view  of  the  case  is 
sustained  by  Williams  v.  Telegraph  Oo.,  116 
N.  C.  550,  21  S.  £.  208;  Hinshaw  v.  Railroad 
Co.,  118  N.  C.  1047.  24  S.  B.  428;  Ice  Mfg. 
Co.  V.  Raleigh  &  G.  R.  Co..  122  N.  C.  881,  29 
S.  B.  575;  White  v.  Railroad  Co.,  121  N.  C. 
484,  27  S.  B.  1002,— and  we  do  not  think  it 
will  be  found  to  conflict  with  any  opinion  of 
this  court  A  number  of  cases  may  be  found 
(some  of  which  we  have  cited)  in  which  it  is 
said  that  the  court  cannot  find  an  aflinnative 
issue;  and  this  is  true  in  those  cases,  and  in 
all  cases  where  the  court  would  have  to  find 
the  facts  to  establish  an  affirmative  issue. 
But  in  this  case  the  court  finds  no  facts. 
They  are  admitted  by  the  demurrer  of  the  de- 
fendant to  the  plaintiff's  testimony.  This 
being  so,  and  the  plaintiff's  evidence  clearly 
establishing  the  intestate's  negligence,  which 
was  the  concurrent  cause  of  the  injury,  the 
p'uUntiff  cannot  recover,  without  overruling 
the  authorities  we  have  cited,  and  many  oth- 
ers not  cited.  The  doctrine  of  proximate 
cause  and  *the  last  clear  chance"  is  not  in- 
volved in  this  case.  It  falls  under  the  doc- 
trine announced  in  McAdoo  v.  Railroad  Co., 
supra,  and  that  line  of  cases.  Taking  the 
View  of  the  case  we  do,  the  Judgment  of  the 
-court  below  must  be  afilrmed. 


FAIBCLOTH,  0.  J.  (concurring).  When 
the  plaintiff  closed  his  evidence,  defendant 
moved  that  plaintiff  be  nonsuited  for  the 
reason  that  upon  his  own  evidence  he  was 
not  entitled  to  recover.  His  honor  was  of 
opinion  that  the  evidence,  if  believed,  show- 
ed the  defendant  guilty  of  negligence:  that 
the  evidence,  being  that  of  the  plaintiff,  and 
without  contradiction,  must  as  to  the  plain- 
tiff, be  believed,  and,  if  believed,  it  showed 
that  plaintiff's  Intestate,  by  his  own  negli- 
gence, contributed  to  cause  the  injury.  The 
intestate  was  walking  on  the  track  of  the 
defendant  company  when  he  was  struck  by 
the  defendant's  shifting  engine  and  killed. 
At  the  time  he  was  struck  the  intestate  was 
walking  along  the  track,  in  fall  possession 
of  his  senses,  and  in  a  place  where  he  had  a 
full  view  of  the  approaching  engine  for  a 
long  distance.  The  track  was  perfectly 
straight  from  the  place  where  the  intestate 
was  struck  by  the  engine  to  the  crossing  of 
the  Southern  Railway  Company,  a  distance 
of  2  blocks  and  225  feet  or  1,000  feet  in 
round  numbers;  and  there  was  no  obstruc- 
tion whatever  to  his  view.  There  was  a 
path  running  alongside  of  the  track  where 
plaintiff  was  walking  at  the  time  the  en- 
gine struck  him.  Plaintiff's  witness  Sophia 
Lee  testified  that  she  saw  the  train,  and 
heard  it  coming,  and  that  plaintiff's  intestate 
was  betwQ/en  her  and  the  train,  walking 
right  along  the  track,  on  a  clear  day.  Upon 
this  evidence  it  appears  to  me  that,  assum- 
ing the  defendant  to  have  been  negligent, 
the  causation  of  the  injury  was  the  concur- 
rent negligence  of  both  parties,  and  it  has 
often  been  held  that  in  that  event  neither 
party  can  recover.  In  McAdoo  v.  Railroad 
Co.,  105  N.  C.  140,  11  S.  B.  316,— a  case  quite 
like  the  present,~-the  court  held  that  "the 
plaintiff  could  not  recover  If  the  engineer 
and  fireman,  without  actual  knowledge  of 
or  acquaintance  with  him,  had  acted,  as  they 
did,  on  the  assumption  that  Intestate  would 
get  out  of  the  way."  'There  was  no  error 
In  the  Instruction  predicated  upon  the  sup- 
position that  they  failed  to  ring  the  bell. 
According  to  the  plaintiff's  own  testimony, 
he  stood  upon  the  track  with  his  back  to- 
wards the  engine,  and  did  not  see  it  till  after 
he  was  stricken  by  it  He  was,  therefore,  in 
any  aspect  of  the  case,  negligent  and  the 
Jury  would  not  have  been  warranted  in  any 
finding  that  the  defendant  could  have  pre- 
vented the  injury  by  using  ordinary  care." 
The  court  further  says  that  it  could  make 
no  difference  at  what  rate  of  speed  the  en- 
gine was  running  at  the  time.  *'A11  this 
might  possibly  have  been  more  clearly  pre- 
sented, if  there  had  been  a  third  issue,  and 
his  honor  had  said  there  was  no  testimony 
to  support  an  affirmative  finding  on  it"  The 
principles  stated  and  applied  in  McAdoo'a 
Case  have  since  been  repeatedly  affirmed  bj 
this  court  and  expressed  in  emphatic  lan- 
guage. In  Meredith  v.  Railroad  Co.,  108  N 
C.  616,  13  &  B.  137,  the  court  said':     "We 
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concur  with  the  Judge  below  In  the  opinion 
that  the  plaintiff  was  not  entitled  to  recoTer, 
because,  by  the  undisputed  facts,  considered 
in  any  phase  presented  by  them,  the  plaintiff 
was  negligent  in  falling  to  see  the  train  ap- 
proaching him  from  behind,  while  the  serv- 
ant of  the  defendant  was  not  in  fault  in  act- 
ing on  the  belief  that  plaintiff  would  get  out 
of  the  way  of  the  engine  before  it  would 
reach  him."  In  Norwood  v.  Railroad  Co., 
Ill  N.  C.  236,  16  S.  B.  4,  this  court  decides: 
"If  the  engineer  could,  by  proper  watchful- 
ness, have  seen  Intestate  standing  or  walk- 
ing on  the  track,  he  would  not  have  been 
negligent  in  acting  on  the  assumption  that 
intestate  would  step  off  In  time  to  avert  in- 
jury; and  where  the  intestate  was  seen,  or 
could,  by  proper  care,  have  been  seen,  by  the 
engineer,  sitting  upright  on  the  end  of  a 
cross-tie,  the  latter  was  Justified  in  believing 
that  he  would  get  out  of  danger;  and  his 
lailure  to  leave  the  track,  whether  he  was  a 
trespasser  or  licensee,  is  considered  by  the 
law  as  the  proximate  cause  of  his  death,  un- 
less it  is  shown  that  his  condition  or  situa- 
tion was  such  that  he  could  not  leave  the 
track,  and  that  this  was  known,  or  could, 
by  the  exercise  of  proper  care,  have  been 
known,  to  the  engineer."  In  High  v.  Rail- 
road Co.,  112  N.  C.  385,  17  S.  B.  79,  this  court 
decides:  **Where  an  engineer  sees  on  the 
track.  In  front  of  the  engine  in  •which  he  is 
moving,  a  person  walking  or  standing,  whom 
he  does  not  know  at  all,  or  who  is  known  by 
him  to  be  in  full  possession  of  his  senses  and 
faculties,  the  former  is  Justified  in  assuming, 
up  to  the  last  moment,  that  the  latter  will 
step  off  the  track  in  time  to  avoid  injury; 
and,  if  such  person  is  Injured,  the  law  im- 
putes it  to  his  own  negligence,  and  holds  the 
railroad  company  blameless."  "The  failure 
of  the  engineer  to  keep  a  proper  lookout  sub- 
jects the  company  to  liability  only  in  those 
cases  where.  If  be  had  seen  the  situation  of 
the  injured  party,  it  would  have  become  his 
duty  to  pursue  such  a  course  of  conduct  as 
would  have  averted  It  Whether  he  saw 
the  plaintiff  at  a  distance  of  150  yards  or  of 
10  feet,  he  was  not  at  fault  in  acting  on  the 
supposition  that  she  would  still  get  out  of 
the  way.  It  is  not  material  whether  the 
train  was  moving  fast  or  slow  in  such  a  case 
as  this."  «*If  the  plaintiff  had  looked  and 
listened  for  approaching  trains,  as  a  person 
using  a  track  for  a  footway  should,  in  the 
exercise  of  ordinary  care,  always  do,  she 
would  have  seen  that  the  engine  was  moving 
towards  her.  The  fact  that  it  was  a  windy 
day,  and  that  she  was  wearing  a  bonnet,  or 
that  the  train  was  late,  gave  her  no  greater 
privilege  than  she  would  otherwise  have  en- 
joyed as  licensee,  but,  on  the  contrary, 
should  have  made  her  more  watchful." 
"There  was  nothing  in  the  conduct  or  condi- 
tion of  the  plaintiff  that  imposed  upon  the 
engineer,  In  determining  what  course  he 
should  pursue,  the  duty  of  departing  from 
the  usual  rule  that  the  servant  of  a  railroad 


company  is  warranted  in  expecting  licensees 
or  trespassers,  apparently  sound  in  mind 
and  in  body,  and  in  possession  of  their 
senses,  to  leave  the  track  till  It  Is  too  late  to 
prevent  a  collision."  In  Syme  v.  Railroad 
Co.,  113  N.  C.  658,  18  S.  B.  114.  this  court  de- 
cides: "When  a  person  is  injured  while 
walking  on  a  railroad  track  by  an  engine 
that  he  might  have  seen  by  looking,  the  law 
imputes  the  injury  to  his  own  negligence. 
There  being  no  testimony  tending  to  bring 
this  case  within  any  exception  to  the  general 
rule,  we  are  of  the  opinion  that  there  was 
no  evidence  of  the  want  of  ordinary  care  on 
the  part  of  the  defendant,  while,  in  any  as- 
pect of  the  case,  the  plaintiff's  intestate  was 
negligent  In  getting  upon  the  track  in  front 
of  the  engine  without  looking,  and  in  expos- 
ing his  person  to  injury,  when  he  might 
have  seen  that  the  engine  was  approaching, 
and  have  avoided  the  collision  by  stepping 
off  the  track."  "On  the  other  hand,  the  en- 
gineer was  justified  In  assuming  that  the  in- 
testate had  looked,  and  had  notice  of  his 
approach,  and  would  clear  the  track  In  am- 
ple time  to  save  himself  from  harm."  Other 
cases  might  be  cited  of  the  same  purport 

The  defendant's  motion  was,  in  effect  a 
demurrer  to  the  plaintifTs  evidence,  admit- 
ung  every  word  to  be  true,  and  every  fact 
that  can  be  gathered  from  it.  I  am  unable 
to  see  what  is  left  for  the  Jury  to  pass  upon. 
I  understand  that  when  facts  are  agreed  up- 
on, or  found  by  a  special  verdict  or  admit- 
ted by  demurrer,  nothing  remains  to  be 
done,  except  for  the  court  to  apply  and  fit 
the  law  to  the  facts.  Here  the  proximate 
cause  of  the  injury  is  plainly  and  manifest- 
ly the  joint  concurrent  negligence  of  both 
parties,  and  there  is  no  place  found  in  these 
facts  for  what  is  called  the  "last  clear 
chance."  When  the  facts  are  clearly  settled, 
from  which  only  one  inference  can  be  drawn, 
the  question  is  then  one  of  law  for  the  court 
to  decide,  and  in  such  case  the  court  should 
take  the  case  from  the  jury,  and  direct  a 
nonsuit  or  verdict  as  the  case  may  be.  1 
Shear.  &  R.  Neg.  p.  68.  §  66;  Cooley,  Torts, 
670.  That  the  causes  of  the  injury  are  con- 
current seems  plain  according  to  these  facts. 
Possibly,  some  sort  of  logic  might  conclude 
differently,  but  that  is  not  the  common-sense 
view  to  my  mind;  and,  when  logic  and  com- 
mon sense  cannot  be  reconciled,  logic  must 
give  way. 

DOUGLAS,  J.  (dissenting).  It  is  within  a 
feeling  of  deep  regret  and  much  hesitation 
that  I  am  forced  to  enter  my  most  earnest 
dissent  from  the  opinion  of  the  court  I  wish 
I  could  agree  with  the  majority  of  the  court 
that  its  opinion  does  not  conflict  with  our 
former  rulings,  but  I  am  utterly  unable  to 
do  so  with  those  cases  before  me.  That 
plain  words  may  have  a  hidden  legal  mean- 
ing utterly  at  Tarlance  with  the  ordinary 
usage  of  the  language,  and  which  I  did  not 
intend  them  to  have,  and  never  dreamed  they 
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could  have,  when  I  used  them,  ii  heyond  my 
comprehensloiL     Feeling  as  I  d<^  I  would 
be  untrue  to  myself  were  I  to  concur  in  an 
opinion  which,  to  my  mind,  destroys  the  prin- 
ciple of  our  recent  decisions,  is  in  direct  vio- 
lation of  the  statute,  and  flatly  contrayenea 
the  letter  and  the  spirit  of  the  constitution. 
The  rule  as  now  laid  down,  stripped  of  its 
incidents,  is  as  follows:    "That  the  court  may 
withdraw  an  issue  from  the  Jury,  and  direct 
an  affirmatiye  finding  of  contributory  negli- 
gence against  the  plaintiff,  whenever  it  thinks 
that  the  evidence  of  the  plaintiflTs  own  wit- 
nesses is  sufficient  to  prove  the  fact  in  contro- 
veisy.**    That  Is  aU  there  is  in  it.  dilute  it  as 
we  may.    It  is  true  the  court  says,  •'provided 
there  is  no  conflict  in  the  testimony,"  but 
such  a  want  of  conflict  does  not  of  itself 
prove  the  Issue.    There  may  be  only  one  wit- 
ness or  fifty  witnesses  swearing  to  the  same 
thing,  and,  unless  they  swear  to  enough  to 
prove  the  fact  in  issue,  neither  the  court  nor 
the  Jury  can  find  it  to  be  true.    This  line  of 
reasoning  forces  me  to  the  conclusion  which 
this  court  has  recently  so  repeatedly  and  em- 
phatically announced,  but  which  it  now  seems 
at  least  partially  to  repudiate,~that  the  court 
can  never  direct  an  affirmative  finding  of  fact. 
To  do  80,  it  would  t>e  necessary  for  the  court 
to  pass  directly  upon  the  weight  of  the  evi- 
dence, and  to  find  that  it  was  of  sufficient 
weight  to  overcome  the  negative  presump- 
tion always  arising  from  the  burden  of  proof; 
in  other  words,  it  would  be  saying,  in  the 
teeth  of  the  statute,  that  a  fact  which  the 
law  required  to  be  proved  had  been  "suffi- 
ciently proven."     And  yet  Mr.  Justice  Fur- 
ches,  spealcing    for   a   unanimous    court    In 
Annlston  Nat.  Bank  v.  School  Committee  of 
Durham,  121  N.  C.  109,  28  S.  B.  134,  says  that 
this    cannot   be  done,    using    the    following 
words:    "But  no  matter  how  strong  and  un- 
wninxdicted  the  evidence  is  in  support  of  the 
Issue,  the  court  cannot  withdraw  such  issue 
from  the  jury,  and  direct  an  affirmative  find- 
ing.   To  do  this  is  to  violate  the  act  of  1796 
(section  413  of  the  Code)."    In  White  v.  Rail- 
road Co..  121  N.  a  484,  489,  27  S.  B.  1002,  the 
same  justice,  again  speaking  for  a  unani- 
mous court,  says:    ''The  court  can  never  find 
nor  direct  an  affirmative  finding  of  the  jury. 
The  most  the  court  can  do  is  to  Insunct  the 
jury,  where  there  is  no  conflict  of  evidence, 
that.  If  they  believe  the  evidence,  they  should 
find  yes  or  no,  as  the  case  may  be."     In 
Wood  y.  Bartholomew,  122  N.  C.  177,  186, 
29  S.  E.  960,  Justice  Furches,  again  speaking 
for  a  unanimous  court,  says:    "The  bturden  of 
the  issue  of  contributory  negligence  is  on  the 
defendant.     It  is  an  affirmative  issue,  and 
cannot  be  found  by  the  court    It  must  be 
determined  by  the  jury.^    Other  opinions  of 
the  same  learned  justice  contain  expressions 
to  the  same  effect    The  Italics  are  my  own. 
These    emphatie    expressions    were    neither 
easoal  nor  obiter,  but  were  used  In  the  de- 
cision of  Questions  directly  raised,  and  in  an- 
swer to  the  strenuous  contentions  of  coun- 
sel urged  in  repeated  and  elaborate  argu- 


ments. This  court,  at  the  last  term,  after 
most  careful  consideratiOD,  speaking  without 
dissent  through  Mr.  Justice  Montgomery,  in 
Crews  y.  Oantwell,  125  N.  a  516,  519,  34  S. 
Bl  688,  after  intimating  that  the  burden  was 
really  on  the  defendant,  uses  the  following 
language:  *The  Instruction  then  of  his  hon- 
or was  erroneous,  for,  as  the  burden  of  proof 
was  assumed  by  the  plaintiff,  the  court  could 
not  withdraw  the  issue  from  the  jury.  An- 
nlston Nat.  Bank  v.  School  Committee  of  Dur- 
ham, 121  N.  a  109,  28  S.  B.  134.  In  that 
case  Justice  Furches,  delivering  th^  ophilon 
of  the  court  said:  'But  no  matter  how 
strong  and  uncontradlctory  the  evidence  is 
in  support  of  the  issue,  the  court  cannot  with- 
draw such  issue  from  the  jury,  and  direct  an 
affirmative  flndlng.* "  It  should  be  noted 
that  in  that  case  the  court  based  its  judg- 
ment solely  upon  the  fact  that  the  plain- 
tiff had  assumed  the  burden  of  proof,  and 
made  no  allusion  whatever  to  the  fact  that 
the  only  evidence  was  that  of  the  plaintiff. 
Mr.  Justice  Clark  has  used  similar  language 
in  speaking  for  the  court  ^nd  does  not  wish 
now  either  to  modify  or  withdraw  it  Speak- 
ing for  a  unanimous  court  in  Sherrill  v.  Tele- 
graph Co.,  116  N.  C.  655,  21  S.  B.  429,  he  says, 
on  page  657,  116  N.  C,  and  page  429,  21  S.  B.: 
"But  when  the  phiintiff  makes  out  a  prima 
fiide  case,  then  to  instruct  the  jury  that  the 
evidence  rebuts  it  and  overcomes  it  is  to  in- 
vade the  province  of  the  jury,  and  violates 
chapter  452  of  the  Acts  of  1796  (Code,  §  413), 
which  forbids  an  expression  of  opinion  by  the 
judge  upon  the  weight  of  the  evidence." 

I  may  be  pardoned  for  citing  some  of  the 
opinions  of  the  court  written  by  myself. 
They  are  in  plain  words,  plainly  setting  forth 
the  views  I  was  known  to  possess  and  in- 
tended to  express.  Whatever  other  faults 
they  may  have,  my  opinions  are  neither  the 
intangible  mists  of  summer  nor  the  sliifting 
winds  of  March.  In  SpruiU  ▼.  Insurance  Co., 
120  N.  a  141,  27  S.  B.  89,  during  my  first 
term  upon  the  bench,  it  is  said  for  a  unani- 
mous court:  "Where  there  Is  no  evidence,  or 
a  mere  scintilla  of  evidence,  or  the  evidence 
is  not  sufficient  in  a  just  and  reasonable 
view  of  it  to  warrant  an  inference  of  any 
fact  in  issue,  the  court  should  not  leave  the 
issue  to  be  passed  upon  by  the  jury,  but 
should  direct  a  verdict  against  the  party  up- 
on whom-  the  burden  of  proof  rests.  That 
the  verdict  should  be  directed  against  the 
party  upon  whom  rests  the  burden  of  proof 
is  the  essence  of  the  rule.  ^  *  ^  If  the 
verdict  of  a  jury  is  In  the  opinion  of  the 
court  against  the  weight  of  evidence,  it  can 
be  set  aside;  and  to  the  ptoj^r  exercise  of 
this  discretion  there  can  be  no  objection. 
But  to  permit  the  judge  to  pass  upon  the  suffi- 
ciency of  the  evidence  necessary  to  rebut  a 
legal  presumption  without  submission  to  the 
jury  would  infringe  upon  the  exclusive  pow- 
ers of  the  jury.  •  ^  ^  The  rule  laid  down 
In  some  authorities  that  wherever  the  judge 
would  be  justified  in  setting  aside  the  ver- 
dict as.  against  the  weight  of  evidence,  hr 
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would  b«  equally  jUBtlfled  In  taking  the 
from  the  Juiy  and  directing  a  yezdlct,  cannot 
receiTe  onr  sanction.  It  is  not  the  law  In 
North  Carolina,  and  never  can  be  under  our 
present  constitution.  The  ancient  mode  of 
trial  by  Jury'  guarantied  by  the  constitu- 
tion is  that  at  common  law,  and  is  none  the 
less  the  right  of  the  citizen  than  it  waa  of 
the  subject  Direction  of  a  verdict  and  grant- 
ing a  new  trial  are  essentially  different  in 
nature  and  effect  The  one  regulates  the 
trial  by  Jury,  the  other  denies  it;  the  one 
recommits  the  case  to  the  Jury,  the  other 
takes  it  away  completely;  the  one  merely  re- 
opens the  case  for  a  fairer  trial,  while  the 
other  ends  it  without  redress,  save  the  pre- 
carious metbod  of  appeal,  where  findings  of 
fact  can  be  reviewed  only  from  the  meager 
notes  of  the  Judge  and  the  uncertain  recol- 
lection of  counsel.  The  mere  fact  that  the 
Judge  can  never,  save  by  waiver  or  consent 
render  a  verdict  but  can  direct  it  only  in 
the  name  of  the  Jury,  shows  the  intent 
and  spirit  of  the  law.  These  principles  are 
'fundamental,*  and  *a  frequent  recurrence* 
thereto  is  of  constitutional  obligation."  This 
case  appears  to  have  been  cited  in  more  than 
20  different  cases,  including  the  opinion  of 
the  court  from  which  I  am  respectfully  dis- 
senting. In  Cox  V.  Railroad  Co.,  123  N.  a 
604,  31  8.  B.  848,  this  court  in  reviewing 
Spruill's  Case,  says:  "Had  the  question  not 
been  again  presented  by  counsel,  it  would  al- 
most seem  needless  to  repeat  what  we  have 
so  often  said,  that  tiie  burden  of  proving 
negligence  rests  upon  the  plaintiff,  while  the 
onus  of  showing  contributory  negligence  rests 
upon  the  defendant  In  both  cases  this  must 
be  shown  by  a  greater  weight  of  the  evi- 
dence, and  of  this  relative  weight  the  Jury 
alone  can  determine.  A  negative  presump- 
tion necessarily  accompanies  the  burden,  and 
remains  until  the  burden  is  lifted  or  shifted 
by  direct  admissions  or  a  preponderance  of 
proof.  •  •  •  Where  there  is  evidence 
tending  to  prove  negligence  on  the  part  of 
both  parties,  the  case  must  always  be  sub- 
mitted to  the  Jury,  and  it  makes  no  difference 
if  this  evidence  appears  in  the  testimony  of 
the  plaintiff.  The  court  may  say  to  the  Jury 
that  there  is  no  evidence  tending  to  prove 
a  fact  but  it  can  never  say  that  a  fact  is 
proved.  •  •  •  It  is  the  settled  rule  of  this 
court  that  a  verdict  can  never  be  directed  in 
favor  of  the  party  upon  whom  rests  the  bur- 
den of  proof,  who  in  all  cases  is  considered 
to  have  the  affirmative  of  the  Issue,  whatever 
may  be  its  form.  Though  this  rule  was  dis- 
cussed and  reaffirmed  in  SprulU  v.  Insurance 
Co.,  120  N.  C.  141,  27  S.  B.  89,  It  did  not  have 
its  origin  in  that  case,  but  in  Wittkowsky  v. 
Wasson,  71  N.  C.  461,  where  the  doctrine  was 
distinctiy  laid  down  in  the  following  words, 
quoted  from  the  opinion  of  Wells,  J.,  in  the 
court  of  exchequer  chamber:  'There  is  In 
ev^y  case  a  preliminary  question,  wl^ch  is 
one  of  law,  viz.  whether  there  is  any  evi- 
dence on  which  the  Jury  could  properly  find 
the  question  for  the  party  on  whom  the  har- 


den of  proo^  lies.  If  there  is  not  the  judge 
ought  to  vdthdraw  the  question  from  the 
Jury,  and  direct  a  nonsuit  if  the  onus  is  on 
the  plaintiff,  or  direct  a  verdict  for  the  plain- 
tiff If  the  onus  is  on  the  defendant'  In  other 
words,  the  verdict  must  in  either  event  be 
directed  against  the  party  on  whom  lies  the 
onus,  and  by  necessary  implication  can  nev- 
er be  directed  in  his  favor.  •  •  •  The 
burden  of  proving  contributory  negligence  is 
always  upon  the  defendant  Therefore  a  di- 
rection in  his  favor,  based  in  any  degree  up- 
on the  contributory  negligence  of  the  plain- 
tiff, would  be  a  direction  in  favor  of  the 
party  upon  whom  rested  the  burden  of  proof, 
which  is  directiy  opposed  to  the  uniform  cur- 
rent of  our  decisions.  If  there  had  been  any 
reasonable  doubt  that  the  burden  of  proving 
contributory  negligence  rested  upon  the  de- 
fendant It  has  been  set  at  rest  by  diapter  83 
of  the  Laws  of  1887.  •  •  •  It  therefore 
follows  that  on  a  motion  for  a  nonsuit  the 
court  can  consider  only  the  evidence  relat- 
ing to  the  negligence  of  the  defendant  and, 
if  there  is  more  than  a  scintilla  tending  to 
prove  such  negligence,  the  motion  must  be 
.denied,  and  the  case  submitted  to  the  Jury.** 
That  case  cites  a  large  number  of  authorities, 
which  it  is  needless  now  to  recite.  Can  there 
be  any  question  as  to  its  meaning?  There 
was  a  single  dissent  In  Bolden  v.  Railway 
Co.,  123  N.  C.  614,  81  S.  B.  851,  this  court, 
with  a  single  dissent  says:  •*By  force  of 
statute,  as  well  as  a  settied  rule  of  decision, 
the  plea  of  contributory  negligence  is  an  af- 
firmative defense,  in  which  the  burden,  both 
of  allegation  and  proot  rests  upon  the  de- 
fendant. It  is  true  that  contributory  negli- 
gence may  be  shown  by  the  evidence  of  the 
plaintiff,  but  whether  the  weight  of  that  evi- 
dence is  sufficient  to  overcome  the  presump- 
tion in  his  favor  arising  from  the  burden  of 
proof  is  a  question  for  the  Jury.  The  action 
of  the  plaintiff  in  going  upon  the  bridge  was 
argued  as  contributory  negligence,  but  If  it 
be  viewed  as  an  implied  assumption  of  risk, 
the  same  rule  will  apply.  Both  doctrines  are 
alike  as  being  in  the  nature  of  a  plea  of 
confession  and  avoidance,  inasmuch  as  they 
are  affirmative  defenses  set  up  to  excuse  the 
negligence  of  the  defendant  As  such,  the 
burden  of  proof  is  in  both  cases  upon  the 
defendant  and  an  Issue  can  be  found  In  its 
favor  only  by  a  Jury."  In  the  subsequent 
case  of  CogdeU  v.  Railroad  Co,.  124  N.  C.  302. 
32  S.  B.  706,  it  is  said  by  a  unanimous  coiirt 
that:  "Contributory  negligence  and  assump- 
tion of  risk,  being  in  the  nature  of  pleas  in 
confession  and  avoidance,  are  affirmative  de- 
fenses, and  cannot  be  considered  on  a  motion 
for  nonsuit;"  citing  Bolden  v.  Railway  Ox, 
supra.  It  Is  useless  to  further  cite  the  large 
number  of  cases  wherein  this  court  has  said 
that  the  court  could  never  direct  an  affirma- 
tive finding.  If  it  did  not  mean  "never^ 
when  It  said  it  in  the  above  cases,  I  suppose 
it  did  not  mean  it  in  the  others.  I  meant  it 
then,  and  mean  it  now. 
The  rule  now  adopted  by  the  court  !■  an 
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adaptation  ol  tha  federal  rule;  and,  while  It 
may  find  a  home  with  us  by  adoption.  It  la 
not  to  the  manner  bom,  and  is  the  legitimate 
offspring  neither  of  our  constitution  nor  of 
our  laws.    The  federal  courts,   as  well  as 
those  of  some  few  of  the  states,  still  adhere 
to  the  English  practi(*e  of  allowing  the  court 
to  express  an  opinion  upon  the  weight  of  the 
eyldence;   that  is,  the  court,  under  this  rule, 
may  in  all  cases  say  to  the  jury  what  it  thinks 
ought    to    be   their   yerdict    This   practice, 
which  may  serye  to  explain  some  decisions 
in  those  tribunals  where  it  still  exists,  has 
been  repudiated  by  a  large  majority  of  the 
states,  and  was  positiyely  prohibited  by  stat- 
ute in  this  state  as  far  back  as  1796.    This 
prohibition  has  been  brought  forward  in  suc- 
cessiye  compilations,  and  is  still  in  force  as 
section  413  of  the  Code,  which  reads  as  fol- 
lows:   *'No  judge^  in  giying  a  charge  to  the 
petit  jury,  either  in  a  dyil  or  a  crhninal  ac- 
tion, shall  giye  an  opinion  whether  a  fact  is 
fully  or  sufficiently  proven,  such  matter  being 
the  true  office  and  proyince  of  the  jury;  but 
be  shall  state  in  a  plain  and  correct  manner 
the  evidence  given  In  the  case,  and  declare 
snd  explain  the  law  arising  thereon."    This 
distinct  Une  of  demarkation  between  the  pow* 
ers  of  the  judge  and  the  jury,  established  in 
the  childhood  of  our  state,  and  remaining  In 
full  force  for  more  than  a  hundred  years^ 
has  become  a  fundamental  part  of  "the  law 
of  the  land."    I  am  aware  that  there  are 
some  cases  tending  to  sustain  the  rule  now 
adopted  by  the  court,  but  they  were  decided 
before  I  came  upon  the  bench,  and  are  in  di- 
rect conflict  with  our  later  as  well  as  our 
earlier  dteisions.    The  earliest  case  cited  by 
the  court  is  that  of  Meredith  v.  Railroad  Co., 
108  N.  a  616,  13  S.  K.  137,  decided  in  1891, 
which  cites  upon  this  point  only  the  cases  of 
McAdoo,  Parker,  and  Daily.    In  McAdoots 
Case  all  the  issues  were  submitted  to  the 
jury,  and  none  found  by  the  court    In  Daily's 
Case  (decided  in  1890),  11  S.  B.  320,  while 
the  court  below  held  that  the  plalntiif,  who 
was  an  Idiot,  could  not  recover,  on  account 
of  bis  contributory  negligence,  this  court  held 
that  there  waa  no  evidence  t^iding  to  prove 
the  negligence  of  the  defendant    Parker's 
Case,  86  N.  C.  221,  was  decided  before  the 
passage  of  the  act  of  1887  (chapter  83),  which 
expressly  provides  **that  in  all  actions  to  ze- 
cover  damages  by  reason  of  the  negligence  of 
the  defendant  where  contributory  negligence 
is  r^ed  upon  as  a  defense,  it  shall  be  set 
up  In  the  answer  and  proved  on  the  trlaL" 
I  am  also  aware  that  there  have  been  two  or 
three  dicta  to  the  same  effect  but  I  do  not 
feel  bound  by  them.    I  am  not  responsible 
for  all  that  may  be  said  In  an  opinion  from 
which  I  do  not  dissent  but  only  for  such 
matters  as  are  necessarily  involved  in  the  de- 
cision of  the  case.    Dicta  are  the  overflows 
of  judicial  learning,  and,  like  the  freshets  in 
our  streams,  are  always  dangerous,  and  gen- 
erally harmful.    Occasionally  they  add  fer- 
tility to  the  fair  fields  of  jurisprudence,   but 
more  often  th^  tend  to  cut  gullies  through 


well-established  principles,  or  to  create  sta^ 
nant  ponds  of  doubt  whose  mist  and  malaria 
are  equally  dangerous. 

The  tendency  of  judges  to  invade  the  prov- 
ince of  the  jury  is  shown  throughout  the  en- 
tire history  of  the  law,  and  the  survival  of 
the  system  in  full  vigor  as  the  foundation 
stone  of  Anglo-American  jurisprudence  is  In 
itself  the  strongest  proof  of  its  inherent  merit 
Ck>urts  of  equity  from  the  first  refused  to 
recognize  the  system,  and  we  have  recently 
seen  to  what  extent  a  trial  by  jury  can  be 
evaded  by  proceedings  In  injunction  and  in 
the  nature  of  contempt    Courts  of  admiralty, 
following  the  principles  of  the  dvil  law,  have 
also  discarded  the  jury;  and  it  is  a  significant 
fact  that  they  also  have  refused  to  recognise 
the  doctrine  of  contributory  negligence,  al- 
ways apportioning  the  damages  in  proportion 
to  the  comparative  negligence  of  the  parties. 
In  view  of  this  tendency,  this  court  has  felt 
It  its  duty  more  than  once  to  assert  the  in- 
dependence of  the  jury.    In  Cable  v.  Rail- 
way Co.,  122  N.  C.  802,  900,  29  S.  B.  379, 
the  court  says:    *rrhis  court  does  not  favor 
the  growing  practice  of  taking  cases  from  the 
jury.    The  jury  is  a  constitutional  body,  as 
much  so  as  the  court  itself,  and  in  the  exer- 
cise of  its  peculiar  powers  of  equal  respcmsi- 
blllty  and  independence."    In  State  v.  Shule, 
82  N.  a  158,  the  court  says:    "We  think  there 
was  error  In  the  mode  of  conducting  the  trial. 
m    •    •    There  was  a  departure  from  the  es- 
tablished mode  of  proceeding,  and  the  wisest 
policy  is  to  check  Innovation  at  once;    par- 
ticularly as  in  this  case  it  concerns  the  'trial 
by  jury*  which  the  1)111  of  rights'  declares 
'ought  to  remain  sacred  and  inviolable.*    This 
Innovation  is  thaf  instead  of  permitting  the 
jury  to  give  their  verdict  the  court  allows  a 
verdict  to  be  entered  for  them,  such  as  it  is 
to  be  presumed  the  court  thinks  they  ought 
to  render,  and  then  they  are  asked  if  any  of 
them  disagree  to  it;   thus  making  a  verdict 
for  them,  unless  they  are  bold  enough  to 
stand  out  against  a  plain  intimation  of  the 
opinion  of  the  court"    The  court  then  pro- 
ceeds to  lay  down  the  rule  substantially  as 
stated  in  Spruill  v.  Insurance  Co.,  supra.    In 
State  V.  Allen,  48  N.  a  257,  262,  Judge  Pear- 
son, speaking  for  the  court  says:    "It  is  our 
duty  to  see  to  it  that  the  trial  by  jury  shall 
remain  'sacred  and  inviolable,'  and  if,  upon 
the  circuits,  there  has  grown  up  any  practice 
encroaching  upon  the  trial  by  jury  as  'hereto- 
fore used,'  although  such  practice  may,  to 
some  extent  have  been  sanctioned  by  deci- 
sions of  this  court  it  Is  our  duty  to  put  a 
stop  to  it;   and,  while  we  will  not  allow  a 
jury  to  encroach  upon  the  province  of  the 
judge,—!,  e.  to  declare  and  explain  the  law, 
and  undertake,  by  an  abuse  of  their  power, 
to  decide   questions   of   law,— on  the  other 
hand,  we  are  equally  solicitous  to  see  that 
the  court  shall  not  commit  usurpation  upon 
•the  trueoflice  and  province  of  the  jury.'    Rep- 
etition of  error  can  never  justify  the  viola- 
tion of  a  positive  enactment  of  a  statute, 
much  less  the  bifrlngement  of  a  fundaments] 
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principle  upon  which  onr  social  existence  is 
declared  to  rest  An  error  may  have  crept 
into  our  practice  by  reason  of  the  judges  not 
having  attached  due  importance  to  the  dis- 
tinction between  the  condition  ol  things  in 
England,  whence  we  are  in  the  habit  of  talc- 
ing our  notions  of  law»  and  the  condition  of 
things  here,  where  the  trial  by  jury  is  pro- 
tected both  by  the  constitution  and  by  legis- 
lative enactment  A  Judge  is  not  at  liberty 
to  express  an  opinion  as  to  the  sufficiency  of 
the  evidence.  When  there  is  a  defect,  or  en- 
tire absence  of  evidence,  it  is  his  duty  so  to 
histruct  the  Jury;  but,  if  there  be  any  com- 
petent evidence,  relevant  and  tending  to  prove 
the  matter  in  issue,  it  is  the  true  office  and 
province  of  the  Jury'  to  pass  upon  it,  although 
the  evidence  may  be  so  slight  that  any  one 
will  exclaim,  'Certainly  no  Jury  will  find  the 
fact  upon  such  insufficient  evidence.'  Still 
the  Judge  has  no  right  to  put  his  opinion  in 
the  way  of  the  free  action  of  the  Jury,  even 
should  he  deem  It  necessary  to  do  so,  in  order 
to  prevent  them  from  being  misled  by  the 
arguments  of  counsel  or  their  own  want  of 
apprehension.  It  Is  true.  Juries  will  some- 
times find  strange  verdicts,  acting  under  the 
.  influence  of  ignorance  or  of  prejudice,  but  in 
general  Juries  are  honest  and  it  is  considered 
safer  for  the  lives  and  property  of  the  people 
to  submit  to  the  inconvenience  of  particular 
cases  of  this  kind  than  In  any  wise  to  allow 
the  Judge  to  encroach  upon  the  true  office 
and  province  of  the  Jury.'  This  partial  evil 
is  in  a  great  measure  obviated  by  allowing 
the  Judge  to  grant  a  new  trial  hi  all  cases 
(except  where  a  party  is  acquitted  upon  a 
criminal  charge)  whenever  he  thinks  the  Jury 
have  found  against  the  weight  of  the  evi- 
dence." I  have  no  apology  to  make  for  quot- 
ing so  much  of  this  opinion.  It  is  a  great 
opinion  of  a  great  Judge,  fully  equal  in  im- 
portance to  that  of  Hoke  y.  Henderson,  about 
which  we  have  recently  heard  so  much.  I 
have  given  to  the  latter  opinion  the  deliberate 
assent  of  my  Judgment  and  my  conscience, 
and  have  carried  it  to  its  fullest  legitimate 
extent  In  doing  so  I  have  nothing  to  re- 
tract, bat  I  feel  equally  bound  by  the  under- 
lying principles  of  State  v.  Allen.  Are  the 
constitutional  rights  of  the  officeholder  any 
more  sacred  than  the  constitutional  guaran- 
ties of  the  citizen?  I  think  not  I  under- 
stand the  opinion  of  the  court  to  admit  that 
there  is  sufficient  evidence  tending  to  prove 
the  negligence  of  the  defendant  and  to  base 
its  Judgment  purely  upon  the  contributory 
negligence  of  the  plaintifT,  which  it  presumes 
to  have  been  shown  beyond  the  possibility  of 
a  reasonable  doubt  Itshould  be  borne  in  mind 
that  much  of  the  evidence  upon  which  the 
court  apparently  relies  as  showing  contribu- 
tory negligence  was  brought  out  by  the  defend- 
ant on  cross-examination.  That  driving  a  train 
at  a  greater  rate  of  speed  than  that  allowed  by 
law  is  at  least  evidence  of  negligence  is  well 
settled.  In  Railway  Ck>.  v.  Ives,  144  U.  S. 
418,  12  Sup.  Ct  683,  86  L.  Ed.  489,  the  court 
■ays:    indeed,  it  has  been  held  in  many 


cases  that  the  running  of  railroad  trains  with- 
in the  limits  of  a  city  at  a  rate  of  speed  great- 
er than  is  allowed  by  an  ordinance  of  such 
city  is  negligence  per  se  [citing  authorities]. 
But  perhaps  the  better  and  more  generally 
accepted  rule  is  that  such  an  act  on  the  part 
of  the  railroad  company  is  always  to  be  con- 
sidered by  the  Jury  as  at  least  a  drcomstance 
from  which  negligence  may  be  inferred.  In  de- 
termining whether  the  company  was  or  was 
not  guilty  of  negligence."  The  opinion  of  the 
court  disposes  of  the  case  at  bar  in  the  fol- 
lowing words:  "And  it  seems  to  us  that 
there  can  be  no  doubt  but  what  the  intestate 
of  the  plaintiff  was  also  guilty  of  negligence 
if  the  evidence  be  true,  and  every  word  of  it 
believed.  This  issue  is,  then,  not  <«ie  that 
must  be  found  by  a  Jury,  but  one  that  may 
be  found  by  the  court  It  does  not  present 
a  question  where  reasonable  men  might  put 
different  constructions  upon  it  and  oome  to 
the  conclusion  that  the  plaintiff's  intestate 
was  not  guilty  of  negligence."  By  this  I  pre- 
sume the  court  means  that  the  negligence  of 
the  deceased  was  the  ultimate  proximate 
cause.  This  remarkable  finding,  coupled  with 
the  unqualified  assertion  that  no  reasonable 
man  can  put  a  different  construction  upon  It, 
becomes  still  more  remarkable  in  view  of  the 
fact  that  two  members  of  this  court  have  put 
a  different  construction  upon  it  This  ex- 
quisite but  unconscious  satire  upon  the  rule 
Itself  well  illustrates  its  inherent  fallacy.  I 
do  not  mean  to  be  flippant  or  to  treat  the 
opinion  of  the  court  with  any  disrespect  but 
surely  it  is  a  legitimate  argument  to  show 
that  it  necessarily  involves  a  reductlo  ad  ab- 
surdum.  If  reasonable  men  cannot  take  a 
different  view  of  this  matter,  it  follows  that 
the  two  Judges  who  have  taken  a  different 
view  of  it  cannot  be  considered  as  reasonable 
men.  But  suppose  two  other  Judges  should 
in  some  other  case  have  the  misfortune  to 
differ  from  a  majority  of  the  court  as  to  the 
effect  of  the  evidence,  they  also  would  come 
under  the  ban.  This  would  leave  the  remain- 
ing member  of  the  court  far  above  his  asso- 
ciates upon  the  lonely  pedestal  of  solitary  in- 
fallibility. Suppose  he,  too,  should  fall  froroi 
his  high  estate,  what  would  become  of  the 
court?  And  yet  this  court  must  say  that  a 
reasonable  man  can  draw  but  one  conclusion 
from  the  evidence,  or  the  case  must  go  to  the 
Jury.  Why  not  let  it  go  to  the  Jury,  as  was 
said  in  Allen's  Case  should  be  done,  in  all 
cases  of  doubt?  The  court  is  not  only  putting 
itself  in  the  place  of  the  Jury,  but  Is  deciding 
the  case  by  a  majority  verdict 

Another  exceedingly  able  and  interesting 
opinion  is  the  dissenting  opinion  of  Justice 
Bynum  in  Wittkowsky  v.  Wasson,  71  N.  C, 
on  page  458.  The  present  attitude  of  the 
court  renders  that  opinion  almost  prophetic 
The  opinion  of  the  court  in  the  case  at  bar 
says  that  the  evidence  introduced  by  the 
plaintiff  must  be  taken  as  true,  as  far  as  he 
is  concerned.  This  absolutely  reverses  the 
reason  of  the  rule.  A  party  is  estopped  from 
impeaching  the  credibility  of  hia  witnessea. 


N.C.) 


MOBEFIELD  y.  HABBLS. 


125 


Imt  not  from  denying  the  oorrectnen  of  their 
Btatements.  MoreoTer,  much  of  the  eyldence 
w&B  brought  out  by  the  defendant  on  cross- 
examination.  On  a  motion  for  nonsuit,  the 
defendant  admits  the  truth  of  the  plaintiff's 
evidence,  which  must  be  construed  in  the 
liglit  most  favorable  to  the  plaintiff.  So  con- 
struing the  evidence,  can  any  one  say  that. 
If  the  engine  had  been  going  at  not  more 
than  four  miles  an  hoar,— the  maximum 
speed  allowed  by  the  ordinance,— the  engi- 
neer conld  not  have  stopped  In  time  to  pre- 
vent the  killing?  As  the  Intestate  was  going 
in  the  same  direction.  If  he  were  walldng  at 
the  rate  of  three  miles  an  hour,  the  train 
would  have  gained  on  him  only  one  mile  in 
an  hour.  The  Intestate  Is  presumed  to  have 
known  the  law,  and  he  had  a  right  to  assume 
that  the  defendant  would  obey  the  law.  He 
had  a  right  to  presume  that  the  defendant 
would  give  him  the  ordinary  signals  required 
by  law,  and  would  not  run  him  down,  and 
crush  the  life  out  of  him.  without  giving  him 
some  slight  warning.  Surely,  a  human  life 
is  still  worth  something,— the  pulling  of  a 
ben  cord,  the  opening  of  a  whistle.  We  are 
constantly  told  that  we  should  be  shocked 
at  the  excessive  verdicts  of  Juries.  That  is 
often  the  case,  but  th^re  are  other  things 
which  also  touch  my  Judicial  sensibility.  A 
human  form  mangled  beyond  recognition, 
and  an  Immortal  spirit  hurled  into  eternity 
without  a  moments  warning,  are  a  greater 
shock  to  the  instructed  conscience  of  a  Chris- 
tian age  than  any  verdict  rendering  merely 
pecuniary  damages.  This  may  be  called 
mere  sentimentality.  Be  It  so.  I  can  never 
hope  to  attain  that  high  plane  of  judicial  tem- 
perament where  I  shall  be  entirely  free  from 
human  sympathy.  In  addition  to  the  weight 
of  reason  and  authority  in  favor  of  drawing 
the  line  at  affirmative  verdicts,  another  ad- 
vantage is  that  It  Is  a  natural  boundary,  seen 
and  known  of  all  men.  Where  the  dividing 
line  between  great  principles  Is  marked  by 
nothing  more  substantial  than  stakes,  which 
can  easily  be  put  down,  and  as  easily,  pulled 
up  and  moved,  the  principles  themselves  are 
in  imminent  danger.  I  deeply  feel  the  im- 
portance of  this  decision,  and  may  overesti- 
mate its  danger.  I  hope  I  do,  but  it  seems 
to  me  to  Involve  ultimate  results  far-reach- 
ing and  dangerous  in  their  nature.  With 
such  strong  convictions  and  sincere  appre- 
hensions, I  cannot  afford  to  cast  away  the 
moorings  of  the  past,  and  turn  my  opinions 
loose  to  float  without  chart  or  compass,  the 
aimless  driftwood  of  a  shoreless  sea. 

CliARK,  J.  (dissenting).  The  Jury  system, 
whatever  its  defects,  is  the  best  which  the 
wisdom  of  the  ages  has  yet  evolved  for  the 
ascertainment  of  the  truth  of  disputed  issues 
of  fact  It  is  the  bulwark  of  the  liberty  and 
the  rights  of  the  citizen.  The  line  between 
the  province  of  the  court  and  <^  the  Jury  was 
distinctly  run  and  marked  by  our  ancestors 
hi  the  act  of  1796  (now  Code,  S  413).  Byn- 
nm,  J.,  in  Wittkowsky  v.  Wasson,  71  N.  a 


458,  ably  and  prophetically  pointed  out  the 
evils  of  the  Judiciary  passing  beyond  that 
line  and  invading  the  province  of  the  Jury 
as  the  sole  triors  of  the  facts.  It  is  to  be 
deeply  regretted  that  his  views  did  not  then 
prevail  It  is  a  still  further  invasion  of  the 
province  of  the  Jury,  and  contrary  to  a  long 
line  of  the  decisions  of  this  court  (as  Mr.  Jusr 
tlce  DOUOLiAS  has  shown),  to  permit  a  Judge 
to  direct  an  affirmative  finding,  which  is 
nothing  less  than  the  court  passing  upon  the 
evidence  and  holding  that  a  fact  is  sufficient- 
ly proved.  It  is  the  province  of  the  Jury  to 
disbelieve  uncontradicted  evidence  if  they 
attach  no  faith  to  the  witnesses.  If  there  is 
no  evidence  in  support  of  the  party  having 
the  burden  of  proof  upon  an  issue,  the  Judge 
may  direct  a  negative  finding  for  its  absence; 
or,  if  the  uncontradicted  evidence  is  in  sup- 
port of  the  contention  of  the  party  having 
the  burden  of  proof,  the  court  may  tell  the 
Jury,  "if  they  believe  the  evidence,"  to  find 
in  favor  of  that  side;  but  the  Judge  cannot, 
even  in  such  case,  direct  an  afitonative  find- 
ing, for  that  is  to  pass  upon  the  credibility 
of  the  witnesses  and  the  weight  of  the  evi- 
dence^ which  the  jury  alone  ia  authorised  to 
da 
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(Supreme  Court  of  North  Oirollna.    May  22, 
1900.) 

ANCILL.ART  ADMINISTRATION— POWKR  TO  AP- 
POINT ADMINISTRATOR-WHAT 
PROPERTY  8UPFICIBNT. 
Under  Code,  §  1374,   sfiving  the  clerk  of 
the  superior  court  jurisdiction  to  issue  letters 
of  administration  where  the  decedent,  not  be- 
ing domiciled  In  this  state,  dies  out  of  the  state, 
and  assets  of  such  decedent  thereafter  come  in- 
to the  county  of  such  cleric,  the  certified  copy  of 
a  Judgment  recovered  by  the  administrator  of 
an  estate  in  Georgia  against  a  resident  of  that 
state  is  sufficient  property  to  authorize  the  is- 
sue of  letters  of  ancillary  administration  In  this 
state. 

Appeal  from  superior  court  Stokes  county; 
Allen,  Judge. 

Action  by  J.  W.  Morefield,  as  administrator 
of  estate  of  J.  C.  Foddrill,  against  W.  E.  Har- 
ris, to  recover  upon  a  Judgment  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A.  M.  Stack,  for  appellant  W.  W.  Ktaig, 
for  appellee. 

CTiARK,  J.  The  administrator  in  Georgia, 
who  obtained  a  Judgment  against  the  defend- 
ant also  resident  In  that  state,  seeks  to  sub- 
ject realty  of  the  defendant  lying  in  this 
state*  The  administrator  appointed  In  Geor- 
gia cannot  sue  in  this  state.  Butts*  Adm'rs 
r.  Price,  1  N.  C.  201;  Anon.,  2  N.  C.  856; 
Leake  t.  Gilchrist  13  N.  G.  81;  Smith  v. 
Munroe,  23  N.  0.  345;  Sanders  v.  Jones,  43 
N.  0.  246;  Stamps  v.  Moore,  47  N.  C.  80; 
Grant  v.  Reese,  94  N.  a  720.  But  ancillary 
administration  must  be  taken  out  here.  13 
Am.  &  Bug.  Enc.  Law  (2d  Ed.)  921.  The  in- 
testate had  no  property  in  this  state,  tmt 
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wbea  a  certified  copy  of  the  Oeorgla  Judf- 
ment  !■  sent  here  that  Is  enfflclent  bona  no- 
tabilia,  to  authorize  administration  hereim- 
der.  Code,  S  1374  (8);  Shields  t.  Insorance 
Co.,  119  N.  C.  380.  25  &  E.  951.  The  creditor. 
If  he  had  lived,  could  have  sued  hereupon  the 
debt,  and  have  procured  serrlce  by  attaching 
the  property  here  of  the  debtee,  who  Is  a  non- 
resident of  this  state.  The  administrator  Is 
simply  the  personal  representative  of  the  in* 
testate,  and  has  the  same  right  of  action,  and 
to  attach  property  of  a  nonresident  as  the 
basis  of  Jurisdiction,  which  the  Intestate 
would  have  had  If  living.  Any  other  view 
would  be  a  denial  of  justice.  In  Leake  t. 
Gilchrist,  supra,  it  is  said  that  the  assignee 
of  the  debt  by  the  administrator  appointed 
at  the  domicile  of  the  deceased  could  main- 
tain an  action  here,  and  this  is  reaffirmed 
in  Grace  v.  Hannah,  51  N.  C.  94;  Riddiclc  v. 
Moore,  65  N.  G.  3S2.  Of  course,  the  assignee 
could  have  no  higher  right  to  sue  than  an 
ancillary  administrator  appointed  in  this 
state,  and  one  of  the  court  (Hall,  J.)  adds 
that  administration  should  be  taken  out  in 
this  state  to  sne  on  the  debt,  if  it  had  not 
been  assigned.  Under  the  present  Code  (sec- 
tion 177),  an  assignee  for  purposes  of  collec- 
tion could  not  maintain  the  action.  Abrams 
V.  Oureton,  74  N.  C.  523.  In  Smith  v.  Mun- 
roe,  23  N.  C.  345,  Buffin,  a  J.,  points  out  that 
our  statute  (now,  with  some  amendment. 
Code,  S  1374)  was  intended  to  prevent  dis- 
putes as  to  what  county  should  grant  admin- 
istration, where  the  deceased  left  goods  in 
more  than  one  county,  and  was  not  intended 
to  exclude  the  necessary  power  to  authorize 
administration  where  the  Intestate  died  out 
of  this  state,  and  holds  that  a  right  to  a  dis- 
tributive share  in  an  estate,  or  debts  howev- 
er desperate,  or  even  a  daim  of  one  who  had 
assigned  for  benefit  of  creditors,  was  suffi- 
cient, bona  notabllia,  to  authorise  grant  of 
administration  here  upon  the  estate  of  one 
who  died  nonresident  In  Shields  v.  Insur- 
ance Co.,  119  N.  a  380,  25  S.  B.  951,  it  was 
held  that  an  ancillary  administrator  appoint- 
ed in  this  state  upon  the  estate  of  one  dying 
domiciled  in  Alabama,  upon  proof  that  there 
was  property  in  this  state  (there  a  policy  of 
insurance),  could  maintain  an  action,  "no 
matter  when  or  how  such  chattels  were 
brought  within  this  state,"  and  that  is  con- 
clusive of  the  present  action.  "Being  under 
a  valid  appointment  and  having  in  his  hands 
the  policy  sued  on,  the  law  did  not  allow 
the  debtor  to  contest  his  right  to  collect  on 
behalf  of  the  administrator  in  Alabama."  To 
same  purport  it  has  been  generally  held  In 
other  states  that,  if  property  is  brought  after 
the  owner's  death  into  a  state  of  which  he 
was  not  a  resident  ancillary  administration 
may  be  granted  there,  though  he  did  not  own 
any  property  in  such  state  at  the  time  of  his 
death.  In  re  Hughes,  95  N.  Y.  55;  Johnston 
V.  Smith.  25  Hun,  171;  Saunders  v.  Weston, 
74  Me.  85;  Steams  v.  Wright  51  N.  H.  600; 
Pinney  v.  McGregory,  102  Mass.  186;  Mc- 
Cord  T.  Thompson,  92  Ind.  566;    Green  ▼• 


28  Tez.  6861,  flie  latter  case  citing 
English  anthoilttoa  to  the  same  effect  Tlw 
Uen  relates  back  to  the  date  of  the  levy,  and 
not  merely  to  the  date  of  docketing  the  Judg- 
ment in  the  superior  oourt  Code,  1 36C 
Aflhrmed* 
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(Supreme  Court  of  North  Carolina*    May  22, 
1900.) 

APPEAL   AND   BRROR^MOTION— DBNIAI^PRS- 

MATURB  APPEALr-AMBNDED  VSRUl- 

CATION— ALLOWANCB. 

1.  Where  plaintiffs  appealed  from  the  re- 
fusal of  the  trial  court  to  grant  their  motion 
to  remand  an  action  to  correct  a  mistake  in  a 
partition  proceeding  to  the  clerk,  without  trial 
of  the  issues  raised  by  defendanrs  answer,  and 
from  an  order  permitting  the  defendant  to 
make  a  new  verification  of  his  answer,  the 
appeal  was  prematurot  since  the  plaintiffs 
should  have  taken  exceptions  to  such  rulings 
and  urged  the  alleged  errors  on  appeal  from 
the  final  judgment. 

2.  Where  the  verification  of  an  answer  was 
insufficient,  it  ip  not  error  for  the  trial  court 
to  allow  an  amended  verification,  where  such 
allowance  tends  to  a  fair  trial  of  the  case  on 
the  merits,  and  the  adverse  party  is  given  a 
reasonable  time  to  meet  the  amended  plead- 
ings. 

Appeal  from  superior  court,  Wilson  conn- 
ty;  Moore,  Judge. 

Action  by  D.  W.  Best  and  wife  against 
John  W.  Dunn  and  others.  From  the  re- 
fusal of  the  trial  court  to  grant  plaintiffs' 
motion  to  remand  the  case  to  the  clerk,  and 
from  an  order  permitting  defendants  to 
make  a  new  verification  of  the  answer, 
plaintiffs  appeal.    Appeal  dismissed. 

Deans  &  Cantwell,  for  appellants.  X  B. 
Woodard,  for  appellees. 

CLARK,  J.  This  was  a  proceeding  to  cor- 
rect a  mistake  in  a  partition  under  Code,  § 
1918,  and  was  transferred  by  the  clerk  to 
the  dvil-lssue  docket  upon  issue  joined.  In 
the  superior  court  a  motion  by  the  plaintiffs 
to  remand  to  the  clerk,  without  trial  of  the 
issue,  was  denied.  A  motion  for  judgmoit 
on  the  ground  of  Insufllcient  verification  of 
the  answer  was  met  by  a  counter  motion  to 
permit  a  new  verification,  which  was  allow- 
ed.   Thereupon  the  plaintiffs  appealed. 

The  appeal  Is  premature.  The  plaintiffs 
should  have  had  their  exceptions  noted  in 
the  record,  and  on  the  appeal  from  the  final 
judgment  the  rulings  excepted  to  would 
have  come  up  for  review.  There  Is  no  judg- 
ment to  appeal  ftom,  but  simply  the  refusal 
of  a  motion  to  remand,  and  the  allowance  of 
a  verification.  In  Kruger  v.  Bank,  123  N.  C. 
16,  31  S.  E.  270,  there  was  no  answer,  and  no 
time  allowed  to  file  answer,  or  to  demur,  and 
the  refusal  of  judgment  under  such  circum- 
stances was  the  denial  of  a  substantial  right 
given  by  section  886  of  the  Oode.  Phif er  v. 
Insurance  Co.,  123  N.  a  410,  31  8.  HL  716,  and 
Cole  V.  Boyd,  125  N.  C.  496,  84  S.  B.  667,  held 
that  the  verification  of  the  complaint  being 
insufficient,  a  Judgment  by  default  final 
should  be  corrected  into  default  and  inqnliy, 
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but  It  woB  not  held  that  the  court  could  not 
permit  a  proper  verification.  As  was  said  by 
MerrlmoD,  J.,  in  Grant  y.  Reese,  90  N.  0.  8, 
"Slight  attention  to  the  decisions  of  the 
court  would  prevent  miscarriages  like  the 
present,  and  facilitate  the  administration  of 
Justice.**    Appeal  dismissed. 

DOUGLAS,  J.  (concurring).  I  merely  wish 
to  emphasize  the  f^u*t  that  this  court  did  not 
intend  by  its  decisions  in  Phifer  t.  Insur- 
ance Co.,  128  N.  C.  410,  81  8.  B.  716,  Cole  y. 
Boyd,  125  N.  G.  406,  84  S.  B.  557,  and  Payne 
V.  Boyd,  125  N.  G.  499,  34  S.  E.  631,  to  limit 
in  any  degree,  even  by  disapproyal,  the  pow- 
er of  the  court  below  to  allow  amended  yeri- 
ficatlons  In  the  interest  of  substantial  Jus- 
tice. The  object  of  those  decisions  was  to 
compel  a  sufficient  yerificatlon,  so  that  a 
pleader  who  took  advantage  of  the  form  of 
the  statute  would  be  equally  bound  by  Its 
substantial  purpose.  In  Oole  v.  Boyd  the 
court  says:  "But  the  object  of  verification 
is  to  verify.  If  It  falls  to  do  this,  it  is  worse 
than  useless.  If  a  party  wishes  to  bind  his 
opponent  with  the  obligations  of  a  verified 
pleading,  he  must  bind  himself,  and  must  so 
state  every  material  allegation  that  It  will 
not  only  rest  under  the  moral  sanctity  of  an 
oath,  but  that  its  falsity  will  fasten  upon 
him  the  penalties  of  perjury.  This,  being 
the  object  of  a  verification,  is  the  true  test 
of  Its  sufficiency."  Again,  the  court  says 
in  Payne  v.  Boyd:  **We  deem  it  necessary 
to  adhere  to  the  reasonable  enforcement  of 
this  rule,  in  the  interest  of  substantial  Jus* 
tice.  In  the  present  case  it  does  not  appear 
to  work  any  hardship,  and  in  all  cases  the 
party  can  appeal  to  the  discretionary  power 
of  amendment  lodged  In  the  court,  whlch^ 
we  doubt  not,  will  be  exercised  upon  all 
proper  occasions."  Where  the  allowance  of 
such  an  amendment  tends  to  a  fair  trial  of 
the  case  upon  its  merits,  I  think  it  is  emi- 
nently proper  that  the  court  should  grant  it; 
giving,  of  course,  to  the  adverse  party  a  rea- 
sonable opportunity  to  meet  the  amended 
pleadings. 

(126  N.  O.  620) 

TIDDY  V.  GRAVES. 

(Supreme  Court  of  North  Carolina.    May  22, 

1900.) 

TAX  SALES— RBDBMPTION--CURTBSY— PLBAD- 
INGS— ADMISSIONS— EXECUTORS. 

l.The  two  years  given  a  remainder-man  in 
which  to  redeem  applies  only  to  sales  for  non- 
payment of  state  or  comity  taxes,  and  not  in 
case  of  sales  for  dty  taxes. 

2.  Under  Const,  art.  10,  S  8.  providing  that 
the  property  of  a  female  shall  be  and  remain 


her  sole  and  separate  estate  and  property,  and 
shall  not  he  bable  for  her  buBband's  debts, 
"and  may  be  devised  and  beqaeatbed,  and  with 
the  written  assent  of  her  husband  conveyed 
by  her  as  if  she  were  unmarried,*'  the  husband 
bas  no  right  of  curtesy  in  land  devised  by  her. 
3.  Admission  by  an  answer  of  the  paragraph 
of  the  complaint  that  "J.,  the  husband  of  the 
said  A.,  at  her  death  became  entitled  to  an 
•state  Iqr  the  curtesy  in  the  said  land,  and  he 


is  still  suryiving,*'  is  an  admission  only  of 
the  fact  that  J.  still  survives,  and  not  of  the 
conclusion  of  law  that  J.  became  entitled  to 
curtesy  in  land  devised,  as  alleged  in  the  com- 
plaint, by  his  wife. 

4.  One  qualifying  as  executor  of  a  will  can- 
not daim  a  life  estate  in  land  contrary  to  a  de- 
vise in  the  will. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Brown,  Judge. 

Action  by  T.  C.  Tlddy  against  G.  0.  Graves. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

li.  M.  Scott  and  A.  M.  Scales,  for  appellant 
Osborne,  Maxwell  &  Keerans,  for  appellee. 

CLARK,  J.  The  plaintiff  alleges  that  he  Is 
the  owner  in  fee  of  the  premises,  by  virtue  of 
his  mother's  velll,  by  which  it  is  devised  to 
him  in  fee  shnple.  She  died  in  1890.  On 
Hay  8,  1S05,  the  property  was  sold  for  non- 
payment of  taxes,  both  by  the  dty,  under  the 
provisions  of  Its  charter,  and  by  the  sheriff, 
under  the  general  statute,  and  purchased  by 
the  defendant  at  both  sales.  Over  a  year 
thereafter,  no  one  having  come  forward  to 
redeem  the  premises,  deeds  therefor  were 
made  to  the  defendant  both  by  the  sheriff 
and  by  the  dty.  There  Is  no  Impeachment  of 
the  regularity  of  these  proceedings.  The 
plaintiff  made  no  offer  to  redeem  till  the  29th 
of  April,  1897.  The  plaintiff  contends,  how- 
ever, that  his  stepfather.  Reed,  who  was  In 
possession,  was  entitled  to  a  life  tenancy  in 
the  premises  as  tenant  by  the  curtesy,  and 
therefore  that  he  (the  plaintiff)  had  two  years 
in  which  to  redeem,  instead  of  one,  and  there- 
fore was  In  time,  and  that  the  defendant  is 
estopped  by  an  admission  in  t2ie  answer  to 
deny  that  the  stepfather  was  tenant  by  the 
curtesy.  To  this  it  is  sufficient  to  say:  (1) 
The  two  years  given  one  who  is  remainder- 
man after  a  life  estate,  in  which  to  redeem, 
applies  only  to  sales  for  nonpayment  of  state 
and  county  taxes;  and,  therefore,  if  the  con- 
tention that  the  st^father  was  tenant  by  the 
curtesy  were  valid,  the  defendants  title  un- 
der the  deed  ftom  the  city  is  unimpeachable. 
C2)  It  is  clear  that  under  the  present  constitu- 
tion there  is  no  curtesy,  after  the  death  of 
the  wife,  in  property  which  she  has  devised. 
In  Walker  y.  Long,  109  N.  a  510,  14  S.  E. 
299,  Merrimon*  C.  J.,  in  a  well-considered 
opinion,  says:  "But  that  constitution  [1868, 
art  10,  S  6]  has  wrought  very  material  and 
far-reaching  changes  as  to  the  rights,  re- 
spectively, of  husband  and  wife  In  respect  to 
her  property,  both  real  and  personal,  and  en- 
larged her  personality  and  her  power  in  re- 
spect to  and  control  over  her  property.  It 
provides  that  'the  real  and  personal  property 
of  any  female  in  this  state  acquired  before 
marriage,  and  all  property  real  and  personal 
to  which  she  may  after  marriage  become  In 
any  manner  entitled,  shall  be  and  remain  the 
sole  and  sepatate  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  any  debts, 
liabilities  or  engagements  of  her  husband, 
and  may  be  devised  and  bequeattied,  and  with 
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that  there  can  be  no  doubt  bnt  what  the  in- 
testate of  the  plaintiff  was  also  guilty  of  neg- 
ligence, If  the  eyidence  be  true,  and  every 
word  of  It  believed.  This  issue  is,  then,  not 
one  that  must  be  found  by  a  Jury,  but  one 
that  may  be  found  by  the  court  It  does  not 
present  a  question  where  reasonable  men 
might  put  different  constructions  upon  it,  and 
come  to  the  conclusion  that  the  plaintifTs  in- 
testate was  not  guilty  of  negligence.  If  plain- 
tiff's intestate  was  walking  upon  defendant's 
road,  in  open  daylight,  on  a  straight  piece  of 
road,  where  he  could  have  seen  defendant's 
train  for  150  yards,  and  was  run  over  and 
injured,  he  was  guilty  of  negligence.  And. 
although  the  defendant  may  have  also  been 
guilty  of  negligence  in  running  its  train  at  a 
greater  rate  of  speed  than  was  allowed  by 
the  town  ordinance,  or  in  not  ringing  its  bell 
as  required  by  said  ordinance,  and  in  not 
keeping  a  lookout  by  its  engineer  as  It  should 
have  done,  yet  the  injury  would  be  attributed 
to  the  negligence  of  the  plaintiff's  intestate. 
It  has  been  so  held  in  Meredith  v.  Railroad 
Co.,  108  N.  C.  616,  13  S.  B.  137;  Norwood  v. 
Railroad  Ck).,  Ill  N.  C.  236,  16  S.  E.  4;  High 
V.  Railroad  Co.,  112  N.  0.  385,  17  S.  E.  79. 
These  cases  hold  that  it  is  not  negligence  in 
a  railroad  company  where  its  train  rims  over 
a  man  walking  on  the  railroad  track,  ap- 
parently in  possession  of  his  faculties,  and  la 
the  absence  of  any  reason  to  suppose  that  he 
was  not  This  is  put  upon  the  ground  that 
the  engineer  may  reasonably  suppose  that  the 
man  will  step  off  in  time  to  prevent  injury. 
In  McAdoo  v.  Railroad  Co.,  105  N.  C.  140,  11 
S.  E.  316,  this  doctrine  is  expressly  held;  and 
it  is  further  held  in  that  case  that,  on  ac- 
count of  plaintiff's  negligence  in  standing  on 
the  road  and  allowing  defendant's  train  to 
run  over  him,  this  was  concurring  negligence, 
and  prevented  him  from  recovering  damages. 
McAdoo  V.  Railroad  Co.  has  been  cited  and 
approved  on  this  point  in  Syme  v.  Railroad 
Co.,  113  N.  C.  565,  18  S.  E.  114,  and  in  Smith 
V.  Railroad  Co..  114  N.  C.  744,  19  S.  E.  863, 
923,  25  L.  R.  A.  287.  and  many  other  cases. 
We  know  that  it  has  been  held  in  many  cases 
that  a  railroad  company  is  liable  for  damages 
for  carelessly  and  negligently  running  over 
and  killing  or  injuring  persons  on  its  road,  in 
which  it  appeared  that  the  persons  killed  or 
injured  were  also  guilty  of  negligence;  and 
it  may  not  be  easy  to  distinguish  some  of 
these  from  the  (me  under  consideration.  But 
there  is  a  distinction,  and  a  distinct  line  of 
decisions,  as  we  have  shown  by  the  cases  we 
have  cited.  The  distinction  does  not  seem  to 
iie  so  much  in  the  negligence  of  the  parties, 
(vhere  both  are  guilty  of  negligence,  as  it  does 
in  the  condition  of  the  parties.  And  we 
think,  upon  examination,  that  it  will  be  found 
that,  where  the  company  has  been  held  liable, 
it  is  in  cases  where  the  party  injured  was  not 
upon  equal  opportunities  with  the  defendant 
to  avoid  the  injury,  and  in  cases  where  there 
was  something  suggesting  to  the  defendant 
the  injured  party's  disadvantage  or  disability; 


as  where  the  party  injured  is  lying  on  the 
railroad  track,  apparently  drunk,  or  asleep, 
or  on  a  bridge  or  trestle,  where  he  could  not 
escape,  or  could  not  do  so  without  great  dan- 
ger. In  such  cases,  if  the  engineer  saw  the 
party  injured  or  by  proper  diligence  should 
have  seen  him,  the  company  is  liable.  It  is 
in  such  cases  as  these  that  the  doctrine  of 
proximate  cause,  or  the  "last  clear  diance," 
is  called  in  to  determine  the  liability. 

The  doctrine  of  proximate  cause— the  "Tast 
clear  chance"— is  firmly  established  in  this 
state,  and  we  have  no  idea  of  abandoning  or 
in  any  way  disturbing  it  We  think  the  line 
of  cases  where  it  applies  are  distinct,  and  dis- 
tinguishable from  this  case,  whether  we  have 
succeeded  in  pointing  out  the  distinction  or 
not  Indeed,  we  do  not  understand  the  plain- 
tiff to  make  this  the  principal  ground  upon 
which  he  rests  his  appeal  and  insists  upon  a 
new  trial.  Nor  do  we  understand  the  plain- 
tiff seriously  to  insist  but  what  there  is  evi- 
dence tending  to  prove— if  not  to  prove— that 
the  plaintiff's  intestate  was  guilty  of  n^U- 
gence.  But  it  is  contended  that  if  the  intes- 
tate was  guilty  of  negligence,  the  defendant 
being  also  guilty  of  negligence,  the  intestate's 
negligence  was  what  is  termed  "contributory 
negligence,"  and  that  contributory  negligence 
is  an  affirmative  issae,  and  cannot  be  found 
by  the  court.  To  sustain  this  position,  a 
number  of  recent  cases  have  been  cited; 
among  them,  Spruill  v.  Insurance  06.  and 
Anniston  Nat.  Bank  v.  School  Committee  of 
Durham,  supra.  In  these  cases,  and  quite  a 
number  of  others.  It  was  held  that  the  court 
could  not  find  an  affirmative  issue.  This 
holding  was  entirely  correct  in  those  cases 
and  in  every  other  case  where  It  has  been 
held,  so  far  as  we  remember.  We  do  not 
wish  to  overrule  or  disturb  this  doctrine,  as 
held  in  those  cases;  but  to  our  minds  thia 
case  is  clearly  distinguishable  from  them, 
as  we  hope  to  be  able  to  show.  In  those 
cases,  and  in  all  others,  as  we  think,  where 
this  has  X>een  held,  there  was  some  doubtful 
or  disputed  fact  to  be  found,  dependent  upon 
the  weight  or  the  credit  of  the  evidence.  In 
such  cases  the  court  cannot  find  the  facts, 
nor  even  intimate  an  opinion,  without  violat- 
ing the  statute  of  1796  (Code,  §  413);  and,  if 
the  court  has  done  so  In  this  case,  the  plain- 
tiff is  endfled  to  a  new  trial.  But  the  func- 
tion .of  the  Jury  is  to  find  the  facts  (this  must 
m^n  disputed  facts),  and  must  be  exercised 
where  there  is  evidence  proving  or  tending  to 
prove  the  facts  disputed.  If  there  is  not  it 
is  the  duty  of  the  court  to  say  so.  and  with- 
draw this  dispute— this  Issue— from  the  Jury. 
This  was  conceded  by  the  plalutlff,  it  being 
a  negative  finding  of  the  Issue.  But  the  plain- 
tiff contends  that  to  find  the  Intestate  guilty 
of  negligence  was  an  affirmative  finding,  and 
one  the  court  could  not  find.  This  is  logic- 
ally and  legally  true  If  the  court  had  to  find 
any  disputed  fact  where  there  was  any  evi- 
dence showing  or  tending  to  show  the  nega- 
tive of  the  issue,  or  If  it  was  necessary  that 
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he  should  past  upon  the  weight  or  credit  of 
the  evidence.  Where  this  Is  the  case,  the 
nsatd  rule  is  to  submit  the  issue  to  the  Jury, 
with  the  iDstructioii  that,  if  they  believe  the 
evidence,  they  will  find  the  issue  yes  or  no, 
«8  the  case  may  be.  This  is  usually  a  good 
rule,  and  in  many  cases  saves  an  appeal  to 
this  court  But  the  court  could  not  do  that 
in  this  case  without  impeaching  the  plaintUTs 
witnesses.  All  the  evidence  was  offered  by 
the  plaintiff,  and  the  defendant  had  demur- 
red to  it  This  was  an  admission  by  the  de- 
fendant that  the  evidence  was  true.  The 
plaintiff,  by  offering  the  evidence,  had  vouch- 
ed for  its  credit  He  could  not  Impeach  its 
credit  As  to  the  plaintiff,  it  stood  unim- 
peached  and  unimpeachable.  It  Is  true  that 
if  the  plaintiff  offered  other  evidence  tending 
to  show  the  facts  different  then  it  would 
have  become  a  matter  for  the  Jury  as  to 
which  witness  they  would  believe.  But  both 
witnesses  stand  alike  credited,  so  far  as  the 
plaintiff  or  the  party  introducing  them  is 
concerned.  If  this  evidence,  or  any  part  of 
it  had  been  introduced  by  the  defendant,  it 
would  have  been  the  duty  of  the  court  to  sub- 
mit It  to  the  Jury,  because  the  plaintiff  would 
not  have  been  bound  to  give  credit  to  the 
defendant's  witnesses,  and  the  defendant 
could  not  give  them  credit  by  demurring  to 
their  evidence.  But  when  the  defendant  de- 
murred to  the  plaintiff's  evidence  (and  but 
one  construction  can  reasonably  be  drawn 
from  it;  that  is,  it  could  not  reasonably  mean 
different  things),  we  cannot  see  why  It  did 
not  become  a  question  of  law,  as  much  so  as 
If  the  facts  stated  in  the  evidence  had  been 
agreed  to,  as  the  facts  in  the  case;  and,  if 
this  is  so,  it  certainly  became  a  question  of 
law  for  the  court  This  view  of  the  case  is 
sustained  by  Williams  v.  Telegraph  CO.,  116 
N.  C.  556,  21  S.  E.  208;  Hinshaw  v.  Railroad 
Co..  118  N.  C.  1047,  24  S.  B.  426;  Ice  Mfg. 
Co.  V.  Raleigh  &  G.  R.  Co.,  122  N.  C.  881.  29 
S.  B.  575;  White  v.  Railroad  Co..  121  N.  C. 
484,  27  S.  B.  1002,— and  we  do  not  think  It 
will  be  found  to  conflict  with  any  opinion  of 
this  court  A  number  of  cases  may  be  found 
(some  of  which  we  have  cited)  in  which  it  is 
said  that  the  court  cannot  find  an  affirmative 
issue;  and  this  is  true  in  those  cases,  and  in 
all  cases  where  the  court  would  have  to  find 
the  facts  to  establish  an  affirmative  issue. 
But  in  this  case  the  court  finds  no  facts. 
They  are  admitted  by  the  demurrer  of  the  de- 
fendant to  the  plaintilTs  testimony.  This 
being  so,  and  the  plaintiff's  evidence  clearly 
establishing  the  intestate's  negligence,  which 
was  the  concurrent  cause  of  the  injury,  the 
plaintiff  cannot  recover,  without  overruling 
the  authorities  we  have  cited,  and  many  oth- 
ers not  cited.  The  doctrine  of  proximate 
cause  and  '*the  last  clear  chance"  is  not  in- 
volved in  this  case.  It  falls  under  the  doc- 
trine announced  In  McAdoo  v.  Railroad  Co., 
supra,  and  that  line  of  cases.  Taking  the 
View  of  the  case  we  do,  the  Judgment  of  the 
•court  be)ow  must  be  afilrmed. 


FAIRCLOTH,  C.  J.  (concurring).  When 
the  plaintiff  closed  his  evidence,  defendant 
moved  that  plaintiff  be  nonsuited  for  the 
reason  that  upon  his  own  evidence  he  was 
not  entitled  to  recover.  His  honor  was  of 
opinion  that  the  evidence,  if  believed,  show- 
ed the  defendant  guilty  of  negligence;  that 
the  evidence,  being  that  of  the  plaintiff,  and 
without  contradiction,  must  as  to  the  plain- 
tiff, be  believed,  and,  if  believed,  It  showed 
that  plaintiff's  intestate,  by  his  own  negli- 
gence, contributed  to  cause  the  injury.  The 
intestate  was  walking  on  the  track  of  the 
defendant  company  when  he  was  struck  by 
the  defendant's  shifting  engine  and  killed. 
At  the  time  he  was  struck  the  intestate  was 
walking  along  the  track,  in  full  possession 
of  his  senses,  and  in  a  place  where  he  had  a 
full  view  of  the  approaching  engine  for  a 
long  distance.  The  track  was  perfectly 
straight  from  the  place  where  the  intestate 
was  struck  by  the  engine  to  the  crossing  of 
the  Southern  Railway  Company,  a  distance 
of  2  blocks  and  225  feet  or  1,000  feet  in 
round  numbers;  and  there  was  no  obstruc- 
tion whatever  to  his  view.  There  was  a 
path  running  alongside  of  the  track  where 
plaintiff  was  walking  at  the  time  the  en- 
gine struck  him.  Plaintiff's  witness  Sophia 
Lee  testified  that  she  saw  the  train,  and 
heard  it  coming,  and  that  plalntifTs  intestate 
was  between  her  and  the  train,  walking 
right  along  the  track,  on  a  clear  day.  Upon 
this  evidence  it  appears  to  me  that,  assum- 
ing the  defendant  to  have  been  negligent, 
the  causation  of  the  injury  was  the  concur- 
rent negligence  of  both  parties,  and  it  has 
often  been  held  that  in  that  event  neither 
party  can  recover.  In  McAdoo  v.  Railroad 
Co.,  105  N.  C.  140,  11  S.  E.  316,— a  case  quite 
like  the  present.— the  court  held  that  "the 
plaintiff  could  not  recover  if  the  engineer 
and  fireman,  without  actual  knowledge  of 
or  acquaintance  with  him,  had  acted,  as  they 
did,  on  the  assumption  that  intestate  would 
get  out  of  the  way."  'There  was  no  error 
in  the  instruction  predicated  upon  the  sup- 
position that  they  failed  to  ring  the  bell. 
According  to  the  plaintiff's  own  testimony, 
he  stood  upon  the  track  with  his  back  to- 
wards the  engine,  and  did  not  see  It  till  after 
he  was  stricken  by  It  He  was,  therefore,  in 
any  aspect  of  the  ease,  negligent,  and  the 
jury  would  not  have  been  warranted  in  any 
finding  that  the  defendant  could  have  pre- 
vented the  injury  by  using  ordinary  care.*' 
The  court  further  says  that  it  could  make 
no  difference  at  what  rate  of  speed  the  en- 
gine was  running  at  the  time.  ''All  this 
might  possibly  have  been  more  clearly  pre- 
sented, if  there  had  been  a  third  issue,  and 
his  honor  had  said  there  was  no  testimony 
to  support  an  affirmative  finding  on  it"  The 
principles  stated  and  applied  in  McAdoo's 
Case  have  since  been  repeatedly  affirmed  bj 
this  court,  and  expressed, in  emphatic  lan- 
guage. In  Meredith  v.  Railroad  Co.,.  108  N 
C.  616,  13  S.  E.  137,  the  court  said;     "We 
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nnderatood  that  because  we  do  not  sustain 
defendants  exception  we  mean  to  say  that 
remarks  made  by  the  Judge  In  presence  of 
the  Jury  may  not  be  the  proper  ground  of 
exception.  It  might  have  been  better  not 
to  have  made  this  remark,  but  such  things 
often  occur  in  the  trial  of  a  cause  by  mere 
Inadvertence,  and  do  no  harm.  But  this  re- 
mark seems  to  have  been  made  upon  defend* 
ant's  motion  to  nonsuit  the  plaintiff  upon 
the  ground  that  there  was  no  evidence 
against  the  defendant.  So  we  see  that  de- 
fendant's motion  called  upon  the  court  to  de- 
cide this  very  question.  The  fact  that  the 
court  refused  the  defendant's  motion  was, 
In  substance,  to  say  that,  in  the  opinion  of 
the  court,  there  was  evidence.  And  this 
brings  the  question  to  this:  Was  the  re- 
mark of  the  Judge  correct  as  a  matter  of 
law?  and  we  have  already  discussed  this 
question,  and  agree  with  the  Judge  that  It 
was  some  evidence. 

The  defendant  asked  and  the  court  gave 
the  following  instructions:  **(1)  The  burden 
is  upon  the  plaintiff  to  prove  to  you'  by  a 
preponderance  of  the  evidence  that  the  fire 
which  burned  the  plaintiff's  land  was  set 
out  by  the  engine  of  the  defendant;  and, 
if  the  evidence  of  the  plaintiff  fails  to  satis- 
fy the  Jury  that  such  was  the  fact,  then 
plaintiff  cannot  recover,  and  the  Jury  must 
find  all  the  Issues  in  favor  of  defendant  (2) 
If  the  Jury  shall  believe  that  the  fire  that 
burned  plaintiff's  land  was  originated  by  the 
tramps  mentioned  in  defendant's  evidence, 
then  the  defendant  is  not  guilty  of  any  negli- 
gence in  regard  to  the  fire,  and  plaintiff  can- 
not recover.  (3)  If  the  fire  originated  off 
the  right  of  way  of  the  defendant,  then  the 
defendant  Is  not  liable,  even  If  it  was  caused 
by  sparks  emitted  from  the  engine  of  the 
defendant."  In  addition  to  the  above,  his 
honor  gave  the  following  charge:  "It  is  ad- 
mitted by  the  plaintiff  that  the  engine  was 
equipped  with  a  proper  spark  arrester,  so 
that  the  only  claim  of  negligence  Is  upon 
the  ground  that  the  defendant  permitted 
rubbish  or  other  material  liable  to  become 
ignited  to  accumulate  on  its  right  of  way. 
The  burden  rests,  therefore,  on  the  plain- 
tiff to  satisfy  you  by  the  greater  weight  of 
evidence  that  the  defendant  company  per- 
mitted rubbish,  grass,  or  combustible  matter 
to  accumulate  and  remain  on  its  right  of 
way  so  near  the  track  as  to  become  ignited, 
and  did  become  ignited,  from  sparks  emitted 
from  the  engine,  and  spread  over  the  right 
of  way  to  the  lands  of  the  plaintiff.  If  the 
plaintiff  has  failed  to  satisfy  you  of  this, 
you  will  respond  to  the  second  issue  'No,' 
and  will  not  consider  the  Issue  as  to  dam- 
ages. Ton  must  first  be  satisfied  that  the 
fire  was  occasioned  by  sparks  emitted  from 
the  engine,  and  also  that  the  sparks  fell  on 
the  right  of  way,  and  ignited  rubbish  or 
combustible  matter  that  had  accumulated  on 
the  right  of  way.  If  the  sparks  fell  from  the 
engine  beyond  the  right  of  way,  the  defend- 


ant would  not  be  liable,  and  you  will  re- 
spond 'No'  to  the  second  Issue."  In  our 
opinion,  the  prayers  of  the  defendant  given 
by  the  court,  and  the  chafge  of  the  court  In 
addition  thereto,  cover  all  the  material  facta 
developed  by  the  evidence  on  the  trial  of  this 
case,  and  contain  a  fair  and  correct  exposi- 
tion of  the  law.  The  other  exceptions  of 
the  defendant  are  only  evidentiary,  or  other- 
wise untenable.  That  the  defendant  offered 
much  evidence  tending  to  show  that  the  fire 
was  not  set  out  by  its  train,  but  was  the 
work  of  two  tramps,  who  stayed  in  the 
neighborhood  the  night  before  the  fire,  must 
be  admitted.  But  this  seems  to  us  to  have 
been  fairly  submitted  to  the  Jury,  and  they 
have  found  against  that  view  of  the  evi- 
dence. We  cannot  review  their  finding.  Af 
firmed. 


(IM  N.  C.  662) 
MBARES  et  al.  v.  MONROE  LAND  ft  IM- 
PROVEMENT 00.  et  aL 

(Supreme  Court  of  North  Carolina.    May  22, 
1900.) 

BUILDING  ASSOCIATIONS— LOANS-LIABILITY 
ON  STOCK. 
A  corporation  authoriced  F.,  who,  as  trus- 
tee, held  title  to  land  for  its  benefit,  to  boi^ 
row  money  for  it  from  a  building  association. 
To  do  this,  he  had  to  subscribe  for  stock  of 
the  association.  On  the  certificate  therefor 
the  association  made  him  the  loan;  the  cer- 
tificate bein^  assigned  to  the  association,  and 
deposited  with  it  as  collateraL  At  the  same 
time  the  corporation,  F.,  and  others  executed 
their  bond  to  the  association  for  the  amount 
of  the  loan,  and  F.  and  the  corporation  ex- 
ecuted as  additional  security  a  mortgage  on 
the  land  held  by  him  as  trustee.  Held,  that 
the  mortgage  was  liable  for  the  amount  the 
stockholder  in  the  association  was  bound  to 
contribute  to  restore  the  capital  impaired  by 
losses,  whether  the  corporation  be  considered 
as  the  holder  of  the  stock,  through  F.  as  agent, 
or  whether  F,  be  considered  the  holder. 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Union  county; 
McNeill,  Judge. 

Action  by  Iredell  Meares  and  others,  re- 
ceivers, against  the  Monroe  Land  &  Improve- 
ment Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal    Affirmed. 

Adams  &  Jerome,  for  appellants.  R.  B. 
Redwine,  E.  S.  Martin,  and  Burwell,  Walker 
&  Cansler,  for  appellees. 

FUROHES,  J.  The  plaintiffs  are  the  re- 
ceivers of  the  Carolina  Interstate  Building 
&  Loan  Association,  and  the  defendants  are 
the  land  and  improvement  company  and  J. 
M.  Fairley,  J.  W.  Townsend,  S.  8.  Brown, 
O.  W.  Carr,  F.  C.  Beard,  L.  A.  Burke,  and 
A.  P.  Rhyne.  The  facts  are  found  by  the 
Judge  by  consent  of  plaintiffs  and  defend- 
ants, and,  among  other  facts,  he  finds  that 
the  plaintiffs  are  the  duly-appointed  receiv- 
ers of  the  Carolina  Interstate  Building  &  Loan 
Association,  which  had  become  insolvent, 
and  that  the  Monroe  Land  &  Improvement 
Company  is  a  corporation:  that  the  defend- 
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ant  J.  M.  Farley  is  the  trustee  of  said  cor- 
poration, holding  the  title  to  the  land  here- 
inafter mentioned  for  the  benefit  of  the  de- 
fendant corporation;  that  the  defendant  cor- 
poration, being  in  need  of  money,  by  resolu- 
tion authorized  its  trustee,  Fairley,  to  bor- 
row for  Its  benefit  $3,000;  that,  under  the 
authority  ccHiferred  by  this  resolution,  the 
said  Falrley,  as  trustee  and  agent  of  the  de- 
fendant corporation,  on  the  11th  day  of  April, 
1892,  made  arrangements  with  the  building 
and  loan  association  to  borrow  that  amount. 
In  ordcfr  to  enable  him  to  get  this  money,  he 
had  to  subscribe  for  30  shares  of  stock  hi 
the  building  and  loan  association,  and  be- 
come a  member  of  the  same.  In  other  words, 
he  had  to  become  one  of  the  incorporators  of 
the  said  association,  which  he  did,  and  the 
association  issued  to  him  a  certificate  for  80 
shares  of  stock,  of  the  par  value  of  $100  per 
share,  aggregating  the  sum  of  $3,000,  and 
upon  this  certificate  the  building  and  loan 
association  loaned  him  $3,000.  To  secure  the 
payment  of  this  money,  the  certificate  of 
stock  was  assigned  to  the  association,  and 
deposited  with  it  as  collateral  security.  The 
defendants  the  land  and  improvement  com- 
pany, J.  W.  Townsend,  J.  M.  Fairley,  S.  8. 
Brown,  O.  W.  Carr,  F.  C.  Beard,  and  L.  A. 
Burke  on  the  5th  day  of  May,  1895,  made 
and  executed  their  bond  and  obligation  to 
the  building  and  loan  association  for  the  $3,- 
000;  and  on  the  same  day  (May  5th)  the 
defendant  corporation,  the  land  and  improve- 
ment company,  executed  its  mortgage  upon 
the  land  heretofore  mentioned  as  being  held 
in  trust  by  the  defendant  Fairley  for  the 
benefit  of  said  land  and  improvement  com- 
pany, as  additional  security  for  the  payment 
of  this  loan.  A  large  balance  of  the  money 
so  borrowed  remains  due  and  unpaid,  and 
this  action  is  brought  to  foreclose  the  mort- 
gage. These  are  substantially  the  facts  in 
the  case  necessary  to  be  considered  in  deter- 
mining the  rights  of  the  parties. 

The  defendants  admit  that  the  land  and 
Improvement  company  is  liable  for  the  bal- 
ance of  the  $3,000  at  6  per  cent,  interest,  giv- 
ing it  credit  for  all  it  has  paid  thereon,  and 
defendants  admit  that  the  mortgage  is  lia- 
ble as  security  for  what  the  land  and  im- 
provement company  is  liable  for.  But  the 
defendants  contend  that  the  land  and  im- 
provement company  is  not  an  incorporator  In 
the  buUdlng  and  loan  association,  and  there- 
fore is  not  liable  for  the  30  per  cent  of  loss- 
age  which  has  been  found  to  be  necessary 
to  restore  the  capital  and  equalize  the  losses 
sustained  by  the  building  and  loan  associa- 
tion. The  defendants  say  that  the  land  and 
improvement  company  is  not,  as  a  matter  of 
fact  one  pf  the  building  and  loan  incorpo- 
rators. But,  as  there  is  no  express  provision 
In  its  charter  authorizing  It  to  take  stock  in 
another  corporation,  it  could  not,  in  law,  do 
so,  if  it  had  attempted  to  do  so.  And,  while 
this  seems  to  be  the  general  rule,  one  of  the 
authorities  cited  by  the  defendants  in  sup- 


port of  this  position  holds  that,  where  a  cor- 
poration in  the  course  of  its  business  has  be- 
come the  holder  of  such  stock,  it  may  be 
held  to  be  liable  on  the  same  in  case  of  In- 
solvency of  the  company  issuing  the  stock. 
Bank  v.  Kennedy,  167  U.  S.  362,  17  Sup.  Ct 
831,  42  L.  Ed.  198.  And  it  would  seem  that 
under  the  authority  of  this  case,  treating 
Fairley  as  the  agent,  the  land  and  improve- 
ment company  could  be  held  liable  for  this 
loss  of  30  per  cent,  and  It  is  admitted  that 
the  mortgage  is  liable  for  whatever  sum  the 
land  and  Improvement  company  is  liable. 

But  there  is  another  principle  Involved  in 
this  action,  which,  to  our  minds,  clearly 
makes  the  defendant  corporation  and  the 
mortgage  liable  for  the  demand  of  the  plain- 
tiffs, including  the  30  per  cent  The  defend- 
ant corporation,  by  resolution,  authorized  and 
empowered  its  trustee,  who  held  the  legal 
title  to  its  land,  to  borrow  this  money  for  its 
use  and  benefit  Under  this  power  and  au- 
thorization, he  borrowed  the  money,  and  the 
defendant  corporation  received  and  used  it; 
and  we  must  suppose  that  it  was  properly 
borrowed  and  legitimately  used.  To  enable 
the  trustee  and  agent  of  the  defendant  to 
borrow  this  money,  he  had  to  subscribe  for 
80  shares  of  stock  in  the  building  and  loan 
association,  and  thereby  become  one  of  the 
corporators  of  said  association;  and  he  and 
the  defendant  company,  and  a  number  of 
other  persons,  executed  a  bond  obligating 
and  promising  to  pay  the  building  and  loan 
association  this  debt  It  therefore  became 
the  debt  of  the  defendant  Fairley  as  well  as 
that  of  the  defendant  company;  and  as  he  is 
one  of  the  corporators,  and  liable  for  his  part 
of  the  loss,  this  must  be  accounted  for  before 
he  can  be  credited  with  the  payments  that 
have  been  made.  Meares  v.  Duncan,  123  N. 
a  203,  31  S.  E.  476.  This  being  a  debt  of 
the  defendant  Fairley,  though  as  between 
the  defendants  he  is  a  surety,  makes  no  dif- 
ference, so  far  as  the  plaintiff  is  concerned, 
and  the  mortgage  is  bound  for  whatever  he 
is  bound  for.  Meares  v.  Butler,  123  N.  0. 
206,  31  S.  E.  477.  The  matter  of  usury,  as 
between  the  corporators  of  this  building  and 
loan  association,  has  been  discussed  and  de- 
cided by  this  court  so  many  times  that  we 
cannot  afford  to  enter  upon  a  discussion  of 
the  matter  again.  This  must  be  considered 
as  settled.  If  there  are  any  errors  In  the- 
computation  of  interest  or  the  equalization 
of  the  losses,  they  should,  of  course,  be  cor- 
rected. We  think  every  principle  involved  in 
this  case  has  been  settled  by  the  various 
opinions  of  this  court  in  cases  arising  out  of 
the  se;ttlement  of  the  insolvent  Building  & 
Loan  Association  of  Wilmington.  It  is  claim- 
ed that  the  supreme  court  of  South  Carolina, 
in  the  case  of  Meares  v.  Finlayson,  32  S.  E 
986,  has  decided  this  question,  or  one  similar 
to  it  different  from  what  we  have  held  in  the 
cases  of  Meares  v.  Duncan  and  Meares  v. 
Butler,  supra,  and  other  cases  referred  to. 
But  upon  examining  tho  case  of  Meares  v. 
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Flnlayson,  we  find  that  It  Is  principally  put 
upon  a  South  Carolina  statute,  and  may  be 
correct  as  a  South  Carolina  decision.  But  the 
case  of  Meares  v.  B^nlayson  Is  not  the  case 
we  have  under  consideration,  and  It  Is  not 
our  purpose  to  review  that  case.  It  cannot 
have  the  authority  of  a  precedent,  but  only 
such  weight  as  It  Is  entitled  to  as  the  opinion 
of  the  highest  court  of  a  sister  state.  We 
cannot  adopt  it  In  this  case  without  over- 
ruling at  least  a  half  dozen  of  our  own  deci- 
sions, which  we  do  not  care  to  do,  as  they 
seem  to  us  to  be  based  upon  Justice,  equity, 
and  sound  reasoning.  The  Judgment  ap- 
pealed from  Is  affirmed. 

DOUGLAS,  J.,  dissents. 


(U6  N.  C.  670) 

WHITE  V.  WORTH,  Treasurer,  et  aL 

(Supreme  Court  of  North  Carolina.     April  22, 

1900.) 

OYSTER  FISHKRIES-CHIEP  INSPECTORr-SALA- 
RT— MANDAMUS  TO  STATE  OFFICER. 

1.  Laws  1897,  c.  13,  "An  act  to  promote  the 
oyster  iDdustry,"  provided,  by  section  12,  for  ap- 
pointment of  a  chief  inspector  for  the  term  of 
four  years,  and  by  section  13  fixed  his  salary  at 
$900  per  Vear.  Laws  1899,  c.  18,  expressly 
amended  Laws  1897,  c.  13,  and  repealed  said 
section  13.  Laws  1899,  c.  19,  '*An  act  proTid- 
\nz  for  the  general  supervision  of  the  shellfish 
inaustry,"  created  seyen  named  persons  commis- 
sioners of  the  shellfish  industry,  and  continued 
in  their  hands,  among  other  duties,  the  duties  of 
the  chief  inspector  of  the  oyster  industry,  the 
officer  corresponding  to  him  being  there  styled 
"chairman  of  the  shellfish  commission,"  and  the 
tatter's  salary  being  fixed  at  $400  per  annum 
and  mileage.  In  a  proceeding  to  determine  title 
to  office,  it  was  decided  that  he  was  not  ousted 
from  office,  and  that  he  had  the  additional  du- 
ties given  the  commissioners  by  Laws  1899,  c. 
19.  The  acts  of  1897  and  1890  aippropriate  mon- 
ey  for  salaries.  Act  1899,  c.  Id,  §  9,  provides 
that  salary  shall  be  drawn  on  the  warrant  of 
the  state  auditor,  **which  warrant  shall  be  is- 
sued by  the  auditor  upon  the  certificate  of  the 
secretary  of  the  said  board,  and  countersigned 
by  the  chairman  of  the  shellfish  commission." 
Laws  1899,  e.  21,  prohibits  the  state  treasurer 
from  paying  compensation  to  any  person  claim- 
ing the  same  for  services  rendered  concerning 
the  shellfish  industry,  unless  such  person  is  au- 
thorized to  render  such  services  under  the  provi- 
sions of  Laws  1890,  c.  19.  Held,  that  the  chief 
inspector  was  entitled  to  the  salary  provided  by 
Laws  1890,  c.  19;  that  he  was  a  person  author- 
ized to  render  the  services  under  the  provisions 
of  said  chapter;  that  it  being  decided  that  the 
chairman  of  the  shellfish  commission  was  not 
entitled  to  office,  the  provision  for  issuance  of 
warrant  for  salary  was  to  be  complied  with  as 
near  as  possible,  and  was  satisfied  by  the  war- 
rant being  countersigned  by  the  chief  inspector 
in  place  of  such  chairman. 

2.  Mandamus  would  issue  to  the  state  auditor 
to  issue  a  warrant  for  the  inspector's  salary,  and 
to  the  state  treasurer  to  pay  it. 

Montgomery  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court,  Perquimans 
county;  Starbuck,  Judge. 

Controversy  between  Theophilus  White,  as 
plaintiff,  and  H.  W.  Ayer,  state  auditor,  and 
W.  H.  Worth,  state  treasurer,  as  defendants. 
From  a  judgment  that  writ  of  mandamus  is- 
sue to  defendants,  they  appeai.    Modified. 


F.  H.  Bufibee  and  Cook  &  Green,  for  ap- 
pellants.   J.  CL  L.  Harris,  for  appellee. 

FUROHES,  J.  This  is  a  controversy  with- 
out action,  under  sections  S>67  and  568  of  the 
Code.  The  facts  agreed,  upon  which  the 
Judgment  of  the  court  is  asked,  are  as  fol- 
lows: "The  general  assembly  of  North  Caro- 
lina, In  1897,  passed  an  act  to  provide  for 
and  promote  the  oyster  Industry  of  North 
Carolina,  ratified  February  23,  1897,  being 
chapter  13  of  the  Laws  of  1897.  This  act  is 
made  a  part  of  the  case.  That  on  the  23d 
day  of  February,  1897,  the  plaintiff  was  duly 
appointed  by  the  governor  of  North  Carolina, 
under  the  provisions  of  said  act,  chief  In- 
spector for  the  constitutional  term  of  four 
years,  and  was  duly  commissioned  as  such, 
and  was  Inducted  into  said  ofiElce,  and  proceed- 
ed to  discharge  the  duties  thereof.  The  com- 
pensation to  be  received  by  him  was  as  pro- 
vided in  section  13  of  the  act  The  general 
assembly  of  North  Carolina,  in  1899,  passed 
an  act  to  provide  for  the  general  supervision 
of  the  shellfish  industry  of  the  state,  ratified 
March  2,  1899,  being  chapter  19  of  the  Laws 
of  1899.  Under  this  act,  the  persons  named 
In  section  two,  namely,  George  H.  Hill,  of 
Washington,  Beaufort  county;  B.  D.  Scar- 
boro,  of  Avon,  Dare  county;  Daniel  L.  Rob- 
erts, of  New  Bern,  Craven  county;  Robert 
W.  Wallace,  of  Beaufort,  Carteret  county;  CL 
0.  Allen,  of  Elizabetli  City,  Pasquotank  coun- 
ty; J.  M.  Clayton,  of  Englehard,  Hyde  coun- 
ty; and  Daniel  B.  Hooker,  of  Bayboro,  Pam- 
lico county,— undertook  to  discharge  the  du- 
ties of  shellfish  commissioners,  under  the 
claim  that  the  act  of  1897  was  repealed  by 
the  act  of  1899.  That  the  persons  named  in 
the  preceding  paragraph,  having  undertaken, 
under  the  title  of  'shellfish  commissioners,'  to 
discharge  the  duties  devolving  upon  the 
plaintiff  as  chief  Inspector,  and  having  tak- 
en possession  of  the  steamer  Lilly,  the  plain- 
tiff brought  suit  in  the  county  of  Pamlico 
against  said  persons  to  try  the  title  to  the 
ofl^ce.  The  record  in  said  case,  together  with 
the  opinion  of  the  supreme  court  of  North 
Carolina,  adjudging  that  the  title  of  the  plain- 
tiff was  a  valid  one,  is  made  a  part  of  this 
case.  That  since  the  15th  day  of  March, 
1899,  up  to  November  20,  1899,  the  defendant 
H.  W.  Ayer,  auditor  of  the  state,  has  refused 
to  Issue  to  the  plaintiff  a  warrant  for  the 
sum  of  seventy-five  dollars  per  month  and 
his  actual  traveling  expenses,  and  has  also 
refused  to  Issue  warrants  to  the  deputy  in- 
spectors appointed  by  the  plaintiff  in  accord- 
ance with  the  act  of  1897;  and  the  defend- 
ant W.  H.  Worth,  state  treasurer,  for  the 
same  period  of  time,  has  refused  to  pay  the 
salary  and  traveling  expenses  of  the  plaintiff 
as  chief  Inspector,  and  also  the  fifty  dollars 
per  month  claimed  by  the  deputy  inspectors. 
That  since  the  opinion  of  the  supreme  court 
has  been  filed  the  plaintiff  has  again  demand- 
ed of  the  auditor  the  issuance  of  a  warrant 
in  his  favor  for  the  amount  of  his  salary 
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and  expenses,  and  the  same  haa  been  refnaed 
by  tbe  defendants.  The  defendants  base 
their  refusal  upon  Acts  1899,  c.  21,  which  is 
made  a  part  of  this  controversy.  The  plaln- 
tifr  Insists  that  under  the  decision  of  the 
supreme  court,  hereinbefore  mentioned  In  the 
facts  agreed,  he  is  entitled  to  a  salary  of  sev- 
enty-five dollars  a  month  and  actual  traveling 
expenses  from  the  time  of  the  last  payment 
made  to  him  up  to  the  present  time,  and  that 
this  is  not  prohibited  by  chapter  21,  Acts  1889, 
above  mentioned.  He  asks  that  a  mandamus 
issue  to  the  defendant  the  state  auditor,  re- 
quiring him  to  issue  a  warrant  for  the 
amount  due  him  under  the  law,  and  also 
that  a  mandamus  Issue  directed  to  the  state 
treasurer,  requiring  and  compelling  him  to 
pay  the  same,  and  for  all  further  relief  which, 
under  the  facts  above  mentioned  and  the  law 
of  North  Carolina,  he  is  entitled  to.  It  is  fur- 
ther agreed  that  no  part  of  the  compensation, 
as  provided  In  chapter  19,  Pub.  Laws  1899, 
has  been  paid  to  the  persons  therein  named 
as  shellfish  commissioners,  and  that  the  state 
treasurer  has  on  hand  of  the  oyster  fund,  col- 
lected under  the  provisions  of  chapter  13, 
Laws  1897,  and  chapter  19,  Laws  1899,  an 
amount  sufficient  and  available  for  the  pay- 
ment of  such  salary  and  traveling  expenses 
as  the  plaintiff  may  be  entitled  to." 

Upon  these  facts  the  plaintiff  contends  that 
he  is  entitled  to  a  writ  of  nmndamus  against 
the  defendants.  This  contention  is  disputed 
l^  the  defendants,  and  the  plaintilTs  right  to 
a  mandamus  is  denied. 

It  has  been  decided  by  this  court  that  the 
plaintiff  is  entitled  to  hold  his  office  of  chief 
inspector,  to  which  he  was  appointed  in  1897, 
for  the  remainder  of  his  term  of  four  years. 
White  V.  Hill,  125  N.  G.  1&4,  34  S.  E.  432. 
This  is  settled,  and  the  question  is  now  pre- 
sented as  to  whether  or  not  he  shall  have  pay 
for  his  services. 

The  plaintiff  was  duly  appointed  and  In* 
ducted  into  his  said  office  in  March,  1897,  for 
a  term  of  four  years,  under  an  act  of  the  leg- 
islature ratified  on  the  23d  day  of  February, 
1897,  being  chapter  13  of  the  Public  Laws  of 
that  year.  Under  this  act  he  was  entitled  to 
a  salary  of  $75  per  month,  or  $900  per  annum, 
payable  monthly.  This  is  not  denied  by  the 
defendants,  but  they  say  that  chapters  18, 
19,  and  21  of  the  Public  Laws  of  1899  had  the 
effect  to  destroy  the  plaintiff's  right  to  pay. 
They  say  that  chapter  18  repeals  section  13  of 
the  act  of  1897,  and  this  is  true;  and  they 
say  that  chapter  21  prohibits  them  from  pay- 
ing a  salary  to  any  one  not  acting  under 
chapter  19  of  said  act,  and  it  is  true  that  this 
act  so  provides.  And  the  defendants  say  that 
the  plaintiff  is  not  acting  under  the  act  (chap- 
ter 19),  and  is  not  entitled  to  any  pay  for  his 
servicea  But,  as  it  is  seen  that  the  plain- 
tiff's office  to  which  he  was  appointed  in  1897 
still  exists,  and  that  he  is  entitled  to  hold  the 
same  and  perform  Its  duties,  it  would  seem 
that  he  is  entitled  to  receive  the  salary  at- 
tached thereto.  Dalby  v.  Hancock,  125  N.  C. 
825,  34  S.  E.  516;  Gattis  v.  Griffin,  126  N.  0. 
832,  84  8.  B.  429. 


The  legislature  may  abolish  a  legislative 
office,  and  this  is  the  end  of  it  White  v. 
Hill,  supra;  Hoke  v.  Henderson,  15  N.  0.  1. 
When  the  office  is  abolished,  this  ends  the 
term  of  the  officer  holding  it,  as  there  can 
be  no  officer  without  an  office,  and,  of 
course,  no  salary  without  an  officer.  The 
legislature  may  reduce  the  salary  of  an  ex- 
isting legislative  office,  if  this  is  done  tor  the 
benefit  of  the  public,  and  not  for  the  purpose 
of  injuring  the  incumbent  and  to  starve  him 
out  But  if  it  clearly  appears  that  it  was 
done  for  that  purpose,  it  would  be  void. 
State  V.  Gales,  77  N.  0.  283;  Hoke  v.  Hen- 
derson, supra.  In  cases  where  only  a  part 
of  the  salary  is  taken  from  the  officer,  it 
would  have  to  appear  from  the  legislation 
itself  that  the  object  was  unlawful,  or  the 
courts  would  not  interfere.  Hoke  v.  Hen- 
derson, supra  But  if  the  legislature  should 
undertake  to  deprive  the  officer  of  the  whole 
of  his  salary,  while  his  office  still  continued, 
the  intent  would  so  plainly  appear  that  the 
act  would  be  declared  void.  Hoke  v.  Hen- 
derson, supra;   Gotten  v.  Ellis,  52  N.  C.  545. 

The  plaintiff  holds  his  office  under  an  ap- 
pointment made  in  1897,  but  he  holds  and 
discharges  the  duties  of  his  office  under  such 
laws  as  may  be  passed  and  in  force  during 
his  term  of  office.  The  legislature,  on  the 
28th  day  of  February,  1899,  passed  an  act 
expressly  amendatory  of  chapter  13,  Laws 
1897;  this  being  the  act  under  which  the 
plaintiff  was  appointed.  And  on  the  2d  day 
of  March,  two  days  thereafter,  it  passed  an- 
other act  upon  the  subject  of  oysters  and 
shellfish.  This  act  does  not  state  that  It  is 
an  amendment  of  the  former  acts,  nor  does 
it  purport  to  repeal  the  previous  legislation 
on  the  subject  of  oysters  iemd  shellfish,  ex- 
cept so  far  as  they  are  in  conflict  with  the 
act  of  the  2d  of  March,  1899.  And  on  the 
8th  of  March,  1899,  it  passed  chapter  21, 
which  is  stated  to  be  "supplemental  to  chap- 
ter 19,  passed  on  the  2d  of  March."  This 
last  act  prohibits  the  treasurer  from  paying 
any  compensation  claimed  for  services,  un- 
less the  person  so  claiming  them  shall  be  au- 
thorized to  render  such  services  under  chap- 
ter 19,  of  which  act  this  act  is  a  supplement 
The  legislature  having  general  powers  of 
legislation,  all  these  acts  must  be  observed 
and  enforced,  unless  they  conflict  with  the 
vested  constitutional  rights  of  the  plaintiff. 
(We  say  the  constitutional  rights  of  the 
plaintiff,  for  the  reason  that  his  rights  alone 
are  before  us  for  our  consideration.)  It  is, 
then,  the  duty  of  the  plaintiff  to  administer 
his  office  under  the  law  as  it  now  exists; 
that  is,  under  the  act  of  1897,  as  modified 
and  changed  by  the  legislature  of  1899. 
Chapters  18,  19,  Pub.  Laws  1899. 

For  the  purposes  of  this  action.  It  is  not 
necessary  for  us  to  decide  whether  chapters 
18  and  19,  Laws  1899,  were  Intended  as 
amendments  of  the  act  of  1897  or  not  They 
are  both  a  part  of  the  public  laws  of  the 
state,  and  must  be  observed,  when  not  in 
confiict  with  the  plalntiiTs   vested  righta 
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Chapter  18  is  expresslj  stated  to  be  an 
amendment  to  the  act  of  1897,  and  chapter 
19  does  not  state  whether  it  Is  an  amend- 
ment or  not  Bnt  both  acts  are  on  the  same 
subject,  and  must  be  considered  together, 
and  treated  as  amendments.  And  where 
they  expressly  repeal  the  former  act,  or  are 
in  conflict  with  its  provisions,  the  provisions 
of  the  latter  act  must  prevail,  unless  they 
are  in  conflict  with  vested  rights.  It  is  so 
held  in  White  v.  Hill,  supra,  which  is  ex- 
pressly put  on  Abbott  v.  Beddingfleld,  125 
N.  a  256,  84  S.  E.  412,  and  McCall  v.  Webb, 
125  N.  G.  248,  34  S.  E.  480.  And  as  the  plain- 
tiff is  not  only  authorized  to  perform  the 
duties  required  by  chapter  19,  but  it  is  in 
fact  his  duty  to  do  so,  there  can  be  no  rea- 
son for  applying  the  provisions  of  chapter 
21;  and  it  is  not  necessary  for  us  to  decide 
whether  it  would  be  valid  or  not,  if  it  were 
necessary  for  us  to  decide  that  question. 

The  fact  that  the  legislature  of  1899  chan- 
ged the  name  of  '*An  act  to  promote  the  oys- 
ter industry  of  North  Carolina"  to  that  of 
"Shellfish  Commissioners"  did  not  abolish 
the  plaintiff's  office.  White  v.  Hill  and  Ab- 
bott V.  Beddingfleld,  supra;  Wood  t.  Bel- 
lamy, 120  N.  C.  212,  27  8.  B.  113.  Nor  does 
the  fact  that  the  act  of  1899  changed  the 
name  of  the  plaintiff's  office  from  that  of 
"chief  inspector"  to  that  of  "chairman  of  the 
shellflsh  commission"  oust  the  plaintiff  from 
uls  office  or  deprive  him  of  his  salary.  Wood 
V.  Bellamy  and  Abbott  t.  Beddingfleld,  su- 
pra. 

The  plaintiff  being  entitled  to  his  office 
and  to  the  salary  attached  thereto,  what  is 
his  salary,  under  the  legislation  ap  it  now 
exists,  and  how  is  he  to  get  it?  Under  chap- 
ter 19  of  the  act  of  1899,  it  seems  to  us  that 
it  has  been  reduced  to  $400  per  annum  and 
five  cents  per  mile  travel,  when  engaged  in 
his  work,  and  extra  expenses  not  to  exceed 
$50  per  annum.  We  cannot  say  that  this 
reduction  was  not  made  for  the  public  bene^ 
fit,  and  we  have  no  power  to  change  it,  and 
no  disposition  to  do  so  if  we  had.  The  re- 
duction may  be  made.  State  t.  Gales  and 
fetoke  V.  Henderson,  supra;  White  v.  Murray 
(N.  0.;  at  this  term)  35  S.  E.  256. 

Then,  what  is  necessary  to  be  done  to  en- 
able  the  plaintiff  to  draw  his  salary?  The 
act  of  1897  did  not  give  specific  directions  as 
to  this.  The  act  of  1899  (chapter  19,  §  9)  pro- 
vides that  this  shall  be  done  upon  the  war- 
rant of  the  auditor,  "which  warrant  shall  be 
Issued  by  the  auditor  upon  the  certificate  of 
the  secretary  of  the  said  board,  and  counter- 
signed by  the  chairman  of  the  shellflsh  com- 
mission." This  was  only  a  matter  of  detail, 
which  seems  to  have  been  proper  to  supply 
a  defect  in  the  act  of  1897,  and  was  passed 
when  it  was  thought  that  Hill  and  his  force 
would  be  in  office.  And  we  cannot  and  do 
not  construe  this  paragraph  to  mean  that 
the  incumbent  should  not  receive  any  salary 
for  his  services.  This,  in  our  opinion,  would 
be  to  construe  the  act  to  mean  what  we 
think  the  legislature  could  not  do  (Cotten  r. 


Ellis,  supra);  and  It  would  also  be  to  con- 
strue it  to  mean  what  it  does  not  say,  and 
what  we  do  not  think  the  legislature  intend- 
ed it  to  mean. 

So,  if  this  direction  as  to  the  manner  of 
issuing  the  warrant  cannot  be  literally  com- 
plied with,— in  heec  verba,— it  should  be  com- 
plied with  "as  near  as  may  be";  that  is,  the 
certiflcate  should  be  issued  l^  the  derk  of 
the  present  board,  and  countersigned  by  the 
plaintiff,  who  is  acting  as  chairman,  in  place 
of  Hill,  and  the  auditor's  warrant  should  Is- 
sue upon  this  certiflcate. 

This  ophiion  might  close  here,  and  would 
do  so,  but  for  the  arguments  urged  In  oppo- 
sition to  the  views  we  have  expressed,  some 
of  which,  it  seems  to  us,  should  be  noticed. 

It  is  said  that  chapter  19  names  certain 
persons  as  commissioners,  and  that  the  plain- 
tiff is  not  one  of  those  named  In  the  act 
This  is  true.  But  the  act  does  not  provide 
that  the  salary  shall  be  paid  to  these  parties, 
eo  nomine,  but  to  the  commissioners  per- 
forming the  duties  prescribed  by  the  act 
Suppose  any  or  all  of  the  commissioners  nam- 
ed In  chapter  19  had  died  or  resigned;  la  it 
contended  that  still  they  should  receive  the 
salary,  or  that  the  work  should  stop,  and  the 
commissioii  fall  through  and  fall  on  that  ac> 
count?  They  are  out,  and,  so  far  as  we 
know,  are  not  claiming  any  pay. 

It  was  said  this  court  had  no  Jurisdiction  of 
this  matter;  that  it  only  has  appellate  Ju- 
risdiction; that  the  assumption  of  such  Juris- 
diction is  unheard  of;  that  the  Judgment  of 
the  court  will  be  ultra  vires,  unlawful,  un- 
constitutional, and  void,  and  that  the  legis- 
lature may  declare  it  unconstitutional,  and  if 
it  should  do  so,  and  the  treasurer  tiiould  obey 
the  Judgment  of  this  court,  he  might  be  In 
danger.  This  argument  seems  to  proceed 
upon  the  idea  that  this  proceeding  was  com- 
menced In  this  court,  whereas  the  record 
shows  that  it  Is  here  on  appeal  from  the  su- 
perior court  of  Pasquotank  county.  And  it 
would  seem  that  the  slightest  iexaminatlon 
would  have  shown  that  it  is  not  a  proceeding 
unheard  of  before.  In  Marbury  t.  Madison, 
1  Cranch,  137,  2  L.  Ed.  60,  which  was  man- 
damus against  James  Madison,  secretary  of. 
the  United  States,  it  was  held  that  the  action 
would  lie.  In  Gotten  t.  E111s»  62  N.  0.  646, 
which  was  a  proceeding  in  mandamus  by 
Cotten,  claiming  a  salary  as  adjutant  general 
of  North  Carolina,  against  John  W.  Ellls^ 
governor  of  North  Carolina,  it  was  held  that 
the  action  would  lie,  and  the  writ  was  Issued. 
But  a  more  recent  case  Is  that  of  Granville 
County  Board  of  Education  v.  State  Board  of 
Education,  106  N.  O.  81,  10  S.  B.  1002,  in 
which  it  was  held  that  the  action  would  Ue, 
and  the  writ  was  granted.  The  opinion  of 
the  court  in  that  case  was  written  by  Justice 
Clark,  and  seems  to  be  a  direct  authority  for 
issuing  the  writ  in  this  case.  The  opinion  in 
Cotten  ▼•  Ellis,  supra,  is  not  only  authority 
for  granting  the  writ,  but  it  would  be  well  to 
note  what  the  court  says,  near  the  dose  al 
the  opinion,  with  regard  to  the  eizeoation  of 
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the  writ,  which  is  in  these  words:  "We  do 
not  alter  upon  the  inquiry  aa  to  bow  t2ie  writ 
will  be  enforced,  because  we  are  not  allowed 
to  suppose  that  the  question  will  arise,  feel- 
ing  assured  that  the  sole  purpose  of  the  goy- 
emor  is  to  obtain  a  Judicial  construction  of 
the  statute  in  question."  Hie  opinion  (Co^ 
ten  T.  Ellis)  also  contains  this  language:  "A 
statute  which  reduces  a  salary  during  the 
term  of  office,  and  one  which  takes  away  the 
salary  altogether,  stand  on  different  footings; 
for  in  the  latter  case  the  object  would  evi- 
dently be  to  starve  the  Incumbent  out  of  his 
office,  and  thereby  do  indirectly  what  could 
not  be  done  directly,  so  as  to  make  applica- 
ble the  remarks  made  in  the  case  of  Hoke  y. 
Henderson,  in  which  there  seems  to  be  much 
force  that  such  indirect  legislation  is  as  ob- 
noxious to  the  charge  of  being  unconstitu- 
tional as  an  act  directly  depriving  one  of  his 
office.  A  proper  construction  of  the  statute 
does  not  lead  to  the  inference  that  it  was  the 
Intention  to  abolish  the  salary,  in  the  event 
that  the  applicant  still  continued  entitled  to 
the  office  and  liable  for  the  discharge  of  its 
duties.  On  the  contrary,  the  clause  which  re- 
peals so  much  of  the  ninth  section  as  relates 
to  the  salary  is  a  mere  corollary  or  incident 
to  the  clause  which  repeals  so  much  of  that 
section  as  relates  to  the  appointment  ot  the 
adjutant  general,  and  consequently  the  one 
cannot,  by  any  rule  of  construction,  be  made 
to  extend  in  its  operation  further  than  the 
other.**  "To  hold  otherwise,"  the  court  says, 
"would  be  to  place  the  legislature  in  this  at- 
titude: 'We  mean  to  abolish  the  office;  if  we 
have  not  the  power  to  do  so,  then  we  mean 
to  deprive  the  present  incumbent  of  his  office; 
if  we  have  not  the  power  to  do  that,  then  we 
mean  to  take  away  his  salary.*  '*  The  facts 
in  Gotten  v.  Ellis  are  so  nearly  the  same  as 
the  facts  In  this  case,  is  our  excuse  for  quot* 
ing  so  much  of  the  opinion. 

Before  the  suggestion  that  the  legislature 
may  declare  the  opinion  of  this  court  uncon- 
stitutional may  be  adopted  by  any  one,  we 
ask  them  to  read  the  opinion  of  Chief  Justice 
Marshall  in  the  case  of  Marbury  v.  Madison, 
supra.  It  is  a  full  and  complete  answer  to 
this  suggestion.  We  would  like  to  Incorporate 
the  whole  of  that  opinion  in  the  opinipn  of 
tSie  court  in  this  case;  but,  as  this  is  impossi- 
ble, we  will  again  have  to  ask  to  be  pardoned 
flor  making  some  quotations  from  this  very 
able  opinion,  emanating  from  the  mind  of 
probably  the  greatest  Jurist  this  country  has 
produced.  It  fully  sustains  the  doctrine  of 
Hoke  V.  Henderson,  15  N.  C.  1,  that  an  office 
is  property,— a  vested  right,— of  which  he 
cannot  be  deprived.  It  discusses  the  relation 
ef  the  government  to  the  citizen;  the  suprem- 
acy of  the  constitution  over  ordinary  legisla- 
tive acts;  the  relation  of  the  executive,  legis- 
lative, and  Judicial  departments  of  the  gov- 
ernment, and  shows  that  all  three  of  these  de- 
partments are  equally  bound  by  the  constitu- 
tion, but  within  their  own  departments;  that 
while  it  is  the  exclusive  right  of  the  legisla- 
tive department  to  enact  laws,  and  the  duty  of 


the  exe9utive  to  enforce  them,  it  Is  the  ex« 
elusive  right  of  the  Judiciary  to  construe  them, 
and  to  say  whether  they  are  repugnant  to  the 
constitution  or  not  The  idea  that  the  execu- 
tive or  the  legislative  department  has  any 
right  to  put  a  different  construction  <m  a 
statute,  or  a  different  construction  on  the 
constitution,  than  the  court  has,  is  utterly  re- 
pudiated. On  page  163,  1  Cranch,  and  page 
69,  2  L.  Ed.,  it  is  said:  "The  government  of 
the  United  States  has  been  emphatically  term- 
ed a  government  of  Utws,  and  not  of  men.  It 
will  certainly  cease  to  deserve  this  high  appof- 
latlon,  if  the  laws  furnish  no  remedy  for  the 
violation  of  vested  legal  rights."  And  on  page 
61  it  is  said:  "But  where  a  specffic  duty  is  as- 
signed by  law,  and  individual  rights  depend 
upon  the  performance  of  that  duty,  it  seems 
equally  clear  that  the  individual  who  consid- 
ers himself  hijured  has  a  right  to  resort  to  the 
law  of  his  country  for  a  remedy."  On  page 
167,  1  Cranch,  and  page  70,  2  L.  Bd.:  "The 
question  whether  a  right  has  vested  or  not  is 
in  Its  nature  Judicial,  and  must  be  tried  by 
the  Judicial  authority."  On  page  170,  1 
Cranch,  and  page  71,  2  L.  Bd.:  "What  is 
there  in  the  exalted  station  of  the  officer 
which  shall  bar  a  citizen  from  asserting  in 
a  court  of  Justice  his  legal  rights,  or  shall 
forbid  a  court  to  listen  to  the  claim,  or  to 
issue  a  mandamus  directing  the  performance 
of  a  duty,  not  depending  on  executive  discre- 
tion, but  upon  particular  acts  of  congress  and 
the  general  principles  of  law?"  On  page  172, 
1  Cranch,  and  page  72,  2  L.  Bd.:  "The  doc- 
trine, therefore,  now  advanced  is  by  no 
means  a  novel  one."  On  page  174,  1  Cranch, 
and  page  72,  2  L.  Bd.:  "If  congress  remains 
at  liberty  to  give  this  court  appellate  Jurisdic- 
tion when  the  constitution  has  declared  their 
Jurisdiction  shall  be  original,  and  original  Ju- 
risdiction when  the  constitution  has  declared 
it  shall  be  appellate,  the  distribution  of  Juris- 
diction made  in  the  constitution  is  form  with- 
out substance."  On  page  177,  1  Cranch,  and 
page  78,  2  L.  Bd.:  "The  constitution  is  either 
a  superior,  paramount  law,  unchangeable  by 
ordinary  means,  or  it  is  on  a  level  with  ordi- 
nary legislative  acts,  and,  like  other  acts,  is 
alterable  when  the  legislature  shall  please  to 
alter  it  If  the  former  part  of  the  alternative 
be  true,  then  a  legislative  act  contrary  to  the 
cotilstitutlon  is  no  law;  if  the  latter  part  be 
true,  then  written  constitutions  are  absurd  at- 
tempts on  the  part  of  the  people  to  limit  a 
power  in  its  own  nature  illimitable.  •  •  ♦ 
If  an  act  of  the  legislature  repugnant  to  tbe 
constitution  is  void,  does  it,  notwithstand- 
ing its  invalidity,  bind  the  court  and  oblige 
them  to  give  It  effect?  Or,  in  other  words, 
though  it  be  no  law,  does  it  constitute  a  rule 
as  operative  as  if  it  was  a  law?"  On  page 
177,  1  Cranch,  and  page  73,  2  L.  Ed.:  "It 
Is  empTiaticaUy  the  province  and  duty  of  the 
judiciary  to  $ay  what  the  law  is  [the  italios  . 
are  ours].  •  •  ♦  So,  if  a  law  be  in  opposi- 
tion to  the  constitution.  If  both  the  law  and 
the  constitution  apply  to  a  particular  case,  so 
that  the  court  must  either  decide  the  case  coo- 
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f ormably  to  the  law,  disregarding  the  conatitu- 
tion,  or  conformably  to  tbe  constitatlon,  disre- 
garding the  law,  the  conrt  must  detei^ine 
which  of  these  conflicting  rules  governs  the 
ease.  This  Is  of  the  very  essence  of  Judicial 
duty."  We  cannot  quote  all  of  this  very  able 
and  exhaustive  opinion,  but  we  trust  that  we 
have  quoted  sufficiently  from  it  to  establish 
the  separate  independent  jurisdiction  and 
power  of  courts  to  decide  the  law,  and  to 
show  that  neither  the  executive  nor  the  legis- 
lative department  has  any  such  power. 

Our  opinion,  then,  is  that  the  plaintiff  is 
entitled  to  the  salary  and  compensation  pro- 
vided for  in  Act  1898,  c.  19  (and  the  same  that 
EUll  would  have  been  entitled  to  If  he  had 
remained  in  office),  to  he  paid  by  the  treasurer 
of  the  state  out  of  the  oyster  fund  appropri- 
ated by  the  act  of  1897  and  the  act  of  1899, 
admitted  to  be  now  in  his  hands,  provided 
that  the  expenses  of  this  commission  do  not 
exceed  the  sum  of  $6,000  per  annum,  and  that 
the  certificate  and  warrant  shall  be  Issued  in 
the  manner  we  have  indicated.  This  action 
is  to  recover  the  salary  of  a  public  officer. 
The  facts  are  agreed,  and  from  these  facts  it 
appears  that  there  is  now  money  in  the  hands 
of  the  treasurer  more  than  sufficient  to  pay 
the  plaintiff,  which  arose  from  the  oyster 
fund,  under  the  acts  of  1897  and  1899;  that 
this  fund  is  specially  appropriated  to  the  pay- 
ment of  the  salaries  of  officers  serving  under 
the  act  of  1899;  that  the  auditor  and  treasurer 
are  honest  men  and  faithful  public  officers, 
and  want  to  do  their  duty.  They  wanted  the 
opinion  of  the  court  as  to  what  that  was,  and 
neither  of  them  nor  their  counsel  made  any 
objection  to  both  being  defendants;  but  it  Is 
made,  and  it  would  seem  that  the  party  mak- 
ing it  can  see  no  difference  between  the  salary 
of  a  public  officer  and  a  claim  against  the 
state,  nor  can  he  see  the  distinction  between 
Garner  v.  Worth,  122  N.  C.  350,  29  S.  B.  36i, 
and  Ck>tten  v.  Ellis,  supra.  The  Judgment 
of  the  court  below  will  be  modified  in  con- 
formity with  this  opinion,  and,  being  so  re- 
formed. Judgment  will  be  entered  in  this 
court    Modified  and  affirmed. 

DOUGLAS,  J.  (concurring).  I  shall  be  glad 
Indeed  when  all  the  officeholdlng  cases  are 
finally  decided,  not  only  from  their  Intrinsic 
difficulty,  but  more  so  from  the  vast  amount 
of  discussion  to  which  they  have  given  rise. 
Much  of  this  discussion,  viewed  from  my 
standpoint,  has  seemed  irrelevant,  and,  in- 
deed, liable  to  mislead.  Hence  upon  one  or 
two  occasions  I  have  felt  compelled  to  explain 
myself  in  a  concurring  opinion,  as  I  did  not 
wish  to  be  misunderstood  upon  important- con- 
stitutional questions.  My  personal  views  are 
fully  set  out  in  Wilson  v.  Jordan,  124  N.  G. 
707,  33  8.  B.  139,  and  Greene  v.  Owen,  125 
N.  O.  212,  34  S.  B.  424. 
*  I  have  given  this  case  most  careful  con* 
sideration,  especially  in  view  of  the  division 
of  opinion,  and  I  see  no  reason  to  overrule 
the  unanimous  opfaiion  of  this  court  as  ex- 


pressed in  Wood  T.  Bellamy,  126  N.  O.  212. 
27  8.  B.  118.  If  I  foUow  that  opinion  to  Its 
necessary  and  legitimate  results,  I  am  forced 
to  concur  with  the  court  in  the  case  at  bar. 
In  fact,  the  case  as  now  before  us  presents 
no  substantial  difficulties  to  my  mind.  What- 
ever complications  may  have  existed  were 
solved  when  we  decided  that  the  plaintiff  was 
entitled  to  the  office.  The  only  question  now 
before  us  Is  whether  he  shall  receive  the  com- 
pensation which  the  legislature  attached  to 
the  performance  of  its  duties.  We  are  not 
creating  any  office,  for  the  office  was  ad- 
mittedly created  by  the  act  of  1897,  and  it 
does  not  appear  to  us  that  it  was  abolished 
by  the  act  of  1899.  We  are  not  affixing  any 
salary  to  the  office  further  than  that  we  find 
expressly  provided  In  the  act  of  1899,— the 
last  expression  of  legislative  wlU.  We  are 
not  levying  any  public  taxes,  nor  appropriat- 
ing any  public  money.  This  was  done  to  the 
fullest  necessary  extent  by  both  acts.  That 
of  1897  raised  and  appropriated  to  the  spe- 
cific purposes  of  this  case  an  ample  fund, 
much  of  which  still  remains  In  the  treasury 
unexpended  and  not  otherwise  appropriated. 
The  case  comes  before  us  on  facts  agreed,  and 
it  is  expressly  stated  that  "the  state  treasurer 
has  on  hand  of  the  oyster  fund  collected  un- 
der the  provisions  of  chapter  13,  Laws  1897. 
and  chapter  19,  Laws  1899,  an  amount  suffi- 
cient and  available  for  the  payment  of  such 
salary  and  traveling  expenses  as  the  plain- 
tiff may  be  entitled  to."  No  one  else  la  now 
claiming  it,  and  no  one  else  Is  now  perform- 
ing the  duties  which  would  entitle  him  to  re- 
ceive it 

The  only  reason  given  why  It  should  not 
be  paid  to  the  plaintiff  Is  a  construction  of 
section  1,  c.  21,  Laws  1899,  which,  it  seems 
to  me,  would  ascribe  to  the  legislature  most 
unworthy  motives.  This  section  provides 
that  "the  treasurer  of  the  state  of  North 
Carolina  shall  not  pay  any  compensation  to 
any  person  or  persons  claiming  the  same  for 
services  rendered  concerning  the  shellfish  in- 
dustry, unless  such  person  or  persons  are  au- 
thorized to  render  such  services  under  the.  pro- 
visions of  the  said  act."  Chapter  19,  Laws 
1899.  We  are  asked,  who  were  authorized  to 
render  such  services  under  said  act?  Plain- 
ly, the  person  or  persons  rightfully  perform- 
ing the  official  duties  prescribed  by  that  act. 
Can  we  say  that  the  primary  object  of  the 
legislature  was  not  the  public  welfare,  but 
the  private  benefit  of  the  individuals  named 
In  the  act?  Have  we  any  right  to  say  that 
the  legislature,  in  providing  for  the  protection 
and  supervision  of  one  of  the  great  Industries 
of  the  state,  intended  to  say  to  the  treasurer: 
"We  think  that  the  proper  supervision  of  the 
shellfish  Industry  is  necessary  for  the  public 
welfare,  and  for  this  purpose  we  have  appro- 
priated the  public  money;  but  if  that  public 
money  cannot  go  Into  the  pockets  of  our  per- 
sonal friends,  whom  we  have  named  in  the 
bill,  we  prefer  that  those  important  public 
duties  should  remain  unperformed,  and  those 
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great  public  Interests  entirely  neglected?" 
Tbe  legislature  has  not  said  so,  it  could  not 
legally  say  so,  and  it  shall  not  be  made  to 
say  so,  even  Inferentlally,  by  any  construc- 
tion of  mine.  It  is  my  duty,  as  well  as  my 
pleasure,  to  place  upon  its  acts  a  construction 
in  harmony  with  the  public  Interests  which 
they  are  bound  to  protect,  and  the  constitu- 
tion which  they  are  sworn  to  obey.  They 
may  well  have  believed  that  the  office  held 
by  the  plaintiff  had  been  legally  abolished, 
and  that  they  had  the  right  to  fill  the  offices 
they  had  presumably  created.  So  believing, 
they  may  have  Intended  simply  to  instruct 
the  treasurer  not  to  pay  any  mere  claimant 
under  any  other  act,  but,  if  he  could  not  pay 
their  appointees,  to  hold  the  fund  until  it  was 
legally  determined  to  whom  it  should  be  paid. 
Such  would  have  been  their  legal  intent,  and 
such  I  prefer  to  believe  was  their  actual  in- 
tentlon. 

Of  course,  I  would  deeply  regret  to  see  my 
native  state  visited  by  earthquakes  or  cy- 
clones of  a  civil  or  material  nature,  and  I  am 
glad  to  say  they  have  no  germ  in  the  de- 
cision we  are  rendering.  This  case  Is  a  small 
one,  actually  and  potentially.  It  enunciates 
no  new  principle,  and  Involves  but  little  mon- 
ey. Construing  the  two  acts  together,  we 
find  an  office  created  by  the  legislature  with 
a  salary  attached  thereto,  and  a  fund  specif- 
ically appropriated  for  the  payment  thereof. 
All  we  now  say  is  that  the  man  legally  and 
rightfully  performing  the  duties  of  the  office 
is  entitled  to  the  compensation  thereunto  af- 
fixed by  law. 

MONTGOMEBY,  J.  (dissenting).  Because 
of  the  great  public  Importance  of  the  matters 
involved  in  the  discussion  and  decision  of 
this  case,  I  have  given  to  it  a  more  thorough 
consideration  than  a  Judge  of  this  court 
usually  gives,  or  has  time  to  give,  to  the  in- 
vestigation of  cases  generally;  and,  after  all, 
I  find  myself  unable  to  agree  to  the  conclu- 
sion reached  by  a  majority  of  the  court,  that 
the  plaintiff  is  entltied  to  writs  of  mandamus 
against  the  auditor  and  the  treasurer  to  en- 
force the  collection  of  his  claim.  It  has  been 
decided  in  White  v.  Hill.  125  N.  a  194,  34 
S.  SL  432,  that  the  plaintiff  is  entitled  to  his 
office.  I  therefore  agree  in  the  present  case 
with  the  court,  that  he  is  entitled  to  his  sal- 
ary, whatever  that  may  be.  I  think  he  is 
entitied  to  the  whole  amount  named  in  the 
act  of  1897,— 475  per  month,  and  his  necessary 
traveling  expenses.  While  the  salary  is  no 
part  of  the  office,  but  only  an  Incident  there- 
to, it  Is  yet  the  consideration  for  which  the 
services  and  duties  of  the  office  are  perform- 
ed, and  the  salary  therefore  must  follow  the 
office.  I  am  of  this  opinion  because  I  regard 
the  decision  in  White  v.  Hill,  supra,  as  deter- 
mining that  that  part  of  the  act  of  1899 
which  undertook  to  create  a  board  of  com- 
mis&lonenB,  and  to  distribute  among  them  the 
duties  of  the  plaintiff  as  chief  Inspector,  was 
unconstitutional,    and    therefore,    no    such 


board  being  in  existence,  the  plaintiff  cannot 
be  their  chairman,  and  entitled  to  a  salary  of 
$400  allowed  by  the  act  of  1899  to  such  chair- 
man. He  is  still,  however,  the  chief  officer, 
by  whatever  name  to  be  called,  of  the  oyster 
or  shellfish  industry,  and  is  to  discharge  the 
duties  of  that  position  as  best  he  may  under 
the  provisions  of  the  act  of  1889.  I  further 
agree  with  tbe  court  that  the  legislative  de- 
partment of  our  state  government  Is  not  the 
supreme,  sovereign  power  in  the  state.  I 
also  agree  with  the  court  that  any  public 
officer  who  Is  required  by  law  to  perform  a 
specific  duty,  which  concerns  individual 
rights  dependent  upon  the  performance  of 
that  duty,  may  be  compelled  to  perform  that 
duty  at  the  suit  of  a  person  who  alleges  that 
he  is  injured;  and  I  agree  with  the  court 
that,  when  any  act  of  the  general  assembly 
is  plainly  contrary  to  the  provisions  of  the 
constitution,  such  act  is  void,  and  it  is  the 
right  and  the  duty  of  the  supreme  court  to 
so  declare  It  The  only  point  of  difference, 
then,  between  my  views  and  the  opinion  of 
the  court,  is  this:  The  court  construes  the 
act  of  1899  in  reference  to  the  shellfish  in- 
dustry to  mean  that  the  funds  now  in  the 
hands  of  the  treasurer,  derived  from  that 
industry,  are  not  only  appropriated  specifical- 
ly by  law  to  the  payment  of  the  expenses 
of  carrying  out  that  law,  but  that,  as  the 
plaintiff  has  been  declared  by  this  court  to 
be  entitled  to  his  office  acquired  under  the 
act  of  1897,  he  is  therefore  performing  serv- 
ices under  the  act  of  1899,  and  Is  therefore 
entitled  In  law  to  have  his  writs  of  man- 
damus against  the  auditor  and  treasurer  to 
have  enforced  the  pasrment  of  his  salary; 
that  the  plaintiff  is  entitled  to  this  remedy 
notwithstanding  the  act  of  1899  specifies  a 
method  by  which  the  money  Is  to  be  drawn 
from  the  treasury,  and  it  is  apparent  that 
that  method  cannot  be  followed.  The  con- 
tention last  mentioned  I  cannot  agree  to. 
however  much  force  there  may  be  in  the 
former,  under  the  decision  in  Day's  Case, 
124  N.  C.  362,  32  S.  E.  748. 

The  method  by  which  the  oyster  funds  are 
to  be  drawn  out  of  the  treasurer's  hands  is 
set  out  In  section  9,  c.  19,  Acts  1899.  The 
auditor's  warrants  are  required  to  be  issued 
upon  the  certificate  of  the  secretary  of  the 
board  of  commissioners  of  the  shellfish  in- 
dustry, and  countersigned  by  the  chairman 
of  the  board.  That  method  cannot  be  com- 
plied with;  for,  under  the  decision  in  While 
V.  Hill,  supra,  there  is  no  chairman  or  secre- 
tary of  such  a  board.  Any  other  method  of 
drawing  this  money  put  of  the  treasurer's 
hands,  in  my  opinion,  would  be  one  arbi- 
trarily prescribed  by  the  treasurer,  or  one 
authorized  by  judicial  construction,  purely; 
and  while  I  think,  as  I  have  said,  that  the 
plaintiff  Is  entitied  to  his  salary,  yet  I  can- 
not get  my  consent,  as  a  member  of  this 
court,  to  Join  in  an  order  to  the  treasurer, 
for  the  reason  that  the  method  by  which  the 
same  may  be  paid  cannot  be  carried  out 
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It  l8  true  that  the  legislature,  In  appointing 
the  method  by  which  this  money  might  be 
paid  out  by  the  treasurer,  has  been  dlsajH 
pointed,  in  that  those  officers  whose  duty  it 
was  to  certify  to  the  auditor  the  persons  and 
the  amounts  to  be  paid  have  been  declared 
by  the  supreme  court  to  have  had  and  to 
have  no  existence,  yet  I  do  not  thinlc  that 
by  judicial  construction  another  method  may 
be  substituted.  If  the  general  assembly, 
when  it  enacted  section  9  of  chapter  19  of 
the  Laws  of  1899  In  place  of  section  13  of 
chapter  13  of  the  Acts  of  1897,  had  provided 
that  warrants  issued  by  the  auditor  for  the 
payment  of  claims  against  the  oyster  fimd 
should  be  certified  by  a  committee,  the  per- 
sons composing  that  committee  being  dead, 
and  the  legislature  not  being  aware  of  that 
fact,  or  by  a  committee  who  might  die  while 
charged  with  the  duty  of  certifying  the 
claims,  the  method  would  fail  by  reason  of 
the  nonexistence  of  the  certifying  commit- 
tee, but  neither  the  courts  nor  the  treasurer 
could  adopt  another  method  for  the  pay- 
ment of  the  claims  than  the  one  prescribed 
by  the  general  assembly.  Another  method 
would  have  to  be  adopted  by  the  legislature, 
and  the  claimant  would  have  to  wait  until 
tbat  was  done.  This  is  not  a  case  where 
the  officer  is  left  to  discharge  his  duties,  and 
at  the  same  time  be  deprived  of  his  entire 
salary,  in  so  many  words,  by  legislative  en- 
actment. In  such  a  case  the  attempt  to  de- 
prive the  officer  of  his  entire  salary,— to 
starve  him  out— and  still  to  require  him  to 
discharge  the  duties  of  the  office,  would  be 
void,  under  the  decision  in  Hoke  v.  Hender- 
son. But  this  is  a  case  where  the  general 
assembly  considered  that  they  had  abolished 
the  office,  and  it  is  only  by  judicial  construc- 
tion that  the  abolition  of  the  office  was  not 
effected;  and  while,  under  the  judicial  deci- 
sion, the  old  officer  retains  his  position,  and 
while  the  oyster  fund  in  the  hands  of  the 
treasurer  is  appropriated  to  the  payment  of 
claims  against  that  fund,  yet  the  essential 
prerequisites  to  the  drawing  out  of  that  fund 
cannot  be  complied  with,  for  the  reasons 
that  I  have  given  above. 

It  has  been  said  (not  by  counsel  In  the 
case,  however)  that,  If  this  court  is  power- 
less to  compel  the  payment  of  a  salary  due 
to  a  public  officer,  then  the  decisions  of  this 
court  that  an  office  is  property  are  of  no 
avail,  since  the  legislature  hereafter,  in  re- 
moving legislative  officeholders,  could  simply 
declare  that  such  displaced*  officers  should 
not  receive  compensation  for  their  services. 
That,  in  my  opinion,  is  not  a  true  proposi- 
tion of  law,  and  that  any  general  assembly 
of  North  Carolina  should  pursue  such  a 
course  Is  unthinkable  to  me.  If  an  officer 
should  have  his  office  taken  from  him  by 
legislative  enactment  before  his  term  ex- 
pires, and  the  duties  of  his  office  are  con- 
tinued, the  courts  can  declare  such  an  act 
of  the  legislature  void.  If  an  appropriation 
has  been  made  by  the  general  assembly  for 


the  pajrment  of  a  salary  of  such  an  officer, 
and  no  particular  method  has  been  prescrib- 
ed by  which  it  is  to  be  paid^  the  auditor  can 
issue  his  warrant  to  the  claimant,  and  the 
treasurer  must  pay  it  If  a  particular 
method  has  been  prescribed,  that  method 
must  be  followed.  If  an  office  is  continued, 
and  the  officer  is  required  to  perform  the 
duties  thereof,  and  the  general  assembly 
should  fail  or  refuse  to  make  an  appropria- 
tion for  the  payment  of  his  salary,  that 
would  present  a  case.  Indeed,  where  the 
courts  could  not  compel  the  legislative 
branch  of  the  government  to  perform  a 
plain  duty.  If  such  an  abuse  of  power 
were  possible,  the  courts  could  give  no  re- 
lief. The  people  themselves  would  have  to 
correct  It  In  Hoke  v.  Henderson  the  court 
said:  "The  constitution  of  this  state  pro- 
vides that  the  governor,  judges,  attorney 
general,  treasurer,  and  other  officers  shall 
be  elected,  and  that  certain  of  them  shall 
have  adequate  salaries  during  their  continu- 
ance In  office.  Suppose  the  legislature  (at 
that  time  the  elective  body)  should  refuse  to 
elect  those  officers  or  to  give  them  salaries, 
or  after  assigning  them  salaries.  In  a  stat- 
ute, should  refuse  to  lay  taxes  or  to  collect 
a  revenue  to  pay  them;  all  these  would  1>* 
plain  breaches  of  constitutional  duty.  And 
yet  a  court  could  give  no  remedy,  but  it 
must  be  left  to  the  action  of  the  dtlasens  at 
large  to  change  unfaithful  for  more  faithful 
representatives.  Yet  no  one  will  say  that 
the  legislature  can  by  law  remove  the  gov- 
ernor or  a  judge,  or  any  other  head  of  a  de- 
partment, because  they  can  unconstitution- 
ally refuse  to  provide  salaries  for  them,  and 
the  courts  cannot  compel  the  raising  of  such 
salaries.  Nor  can  it  be  said,  because  there 
cannot  be  such  compulsion,  that  therefore 
the  law  is  constitutional."  That  quotation 
is  certainly  an  answer  to  such  a  suggestion, 
and  it  must  be  that,  unless  our  system  of 
government  Is  an  absolute  failure,  no  body 
of  men  could  ever  get  or  hold  power  who 
would  resort  to  such  a  device  to  defraud 
men  of  their  property  rights  in  the  offices 
they  hold.  The  legislature  of  North  Caro- 
lina has  undertaken  to  abolish  offices,  and, 
as  a  result  salaries  have  been  thought  to 
be  destroyed;  but  that  body  has  never  un- 
dertaken to  continue  the  office,  and  at  the 
same  time  to  deprive  the  officer  of  his  com- 
pensation, and,  I  believe,  never  will.  This, 
it  is  to  be  hoped,  is  the  last  of  the  cases 
which  Involve  the  title  to  public  office.  The 
first  one  was  Wood  v.  Bellamy,  120  N.  C, 
212,  27  8.  E.  113.  There  it  was  held  by  a 
unanimous  court  that  in  North  (Carolina  a 
public  office  is  property  belonging  to  the  of- 
ficeholder, by  contract  between  the  state 
and  himself,  as  had  been  held  in  Hoke  v. 
Henderson,  15  N.  O.  1.  That  unanimity  of 
opinion  continued  up  to  and  during  the  Sep- 
tember term,  1897,  of  this  court  when  the 
case  of  Ward  v.  City  of  Elisabeth  City.  121 
N.  a  1,  27  S.  B.  993,  was  decided.    The  opior 
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ion  In  that  case  wfU9  written  by  Justice 
Clark,  who,  after  stating  the  proposition 
that  the  legislature  could  not  turn  an  of- 
ficer out  by  an  act  purporting  to  abolish  the 
office,  but  which  in  effect  continues  the  same 
office,  said,  "This  is  on  the  ground  that  an 
office  la  a  contract  between  the  officer  and 
the  state,  as  was  held  In  Hoke  v.  Henderson, 
15  N.  C.  1,  and  has  ever  since  been  followed 
in  North  Carolina,  down  to  and  including 
Wood  y.  Bellamy,  though  this  state  is  the 
only  one  of  the  45  states  of  the  Union  which 
sustains  that  doctrine."  Since  the  decision 
last  mentioned.  Justice  Clark  has  entered 
numerous  dissenting  opinions,  which  are  a 
part  of  the  history  of  this  court,— notably, 
in  the  case  of  State  Prison  v.  Day,  124  N. 
C.  3C2,  32  S.  K  748;  Wilson  v.  Jordan,  124 
N.  a  6S3,  33  S.  E.  139;  Gattis  y.  Griffin, 
125  N.  C.  336,  34  S.  E.  429;  and  Abbott  y. 
Beddingfield,  125  N.  C.  256.  34  S.  B.  412.-in 
which  he  has  with  marked  ability  attacked 
the  doctrine  so  long  and  so  firmly  establish- 
ed in  the  decisions  of  this  court,  that  an  of- 
fice is  property,  and  that  it  exists  by  cour 
tract  between  the  state  and  the  officeholder. 

It  has  been  suggested  that  the  legislatlye 
department  of  the  goyemment  may  resent 
the  opinion  of  the  court  in  this  case,  and 
pronounce  it  extraconstltutional  itself.  I 
feel  satisfied,  howerer,  that  the  general  as- 
sembly will  follow  the  course  which  has 
characterized  that  body  since  the  foundation 
of  the  goyernment;  that  is,  respect  the  au- 
thority and  decisions  of  the  highest  court  in 
the  state  as  the  final  determination  upon  any 
matter  of  law  or  legal  Inference  that  may 
be  before  it  under  its  appellate  Jurisdiction. 
In  1787  the  highest  court  in  the  state,  in 
Bayard  y.  Singleton,  1  N.  a  42,  where  an 
act  of  the  general  assembly  alleged  to  be 
unconstitutional  was  before  it  for  the  de- 
cision of  that  question,  said:  "But  that  it 
was  clear  that  no  act  they  (the  legislature] 
could  pass  could  by  any  means  repeal  or  alter 
the  constitution,  because,  if  they  could  do 
this,  they  would  at  the  same  instant  of  time 
destroy  their  own  existence  as  a  legislature) 
and  dissolye  the  goyemment  thereby  es- 
tablished. Consequently  the  constitution, 
which  the  Judicial  power  was  bound  to  take 
notice  of  as  much  as  any  law  whateyer, 
standing  in  full  force  as  the  fundamental 
law  of  the  land,  notwithstanding  the  act  on 
which  the  present  motion  was  grounded,  the 
same  act  must,  of  course,  in  that  instance, 
stand  as  abrogated  and  without  any  effect" 
And  since  that  time  this  court  has  continu- 
ed, in  proper  cases,  to  decide  acts  of  the 
general  assembly  to  be  unconstitutloaaL 

In  Marbury  t.  Madison  (1803)  1  Cranch, 
137,  2  li.  Ed.  60,  where  an  act  of  congress 
allc^^  to  be  unconstitutional  was  before 
the  supreme  court  of  the  United  States,  the 
court  took  Jurisdiction,  and  decided  against 
the  constitutionality  of  the  act;  and  that 
decision  has  been  followed  in  proper  cases 
by  that  court  to  this  day.    The  opinion  of 


the  court  in  that  case  is  so  opposed  to  the 
yiew  of  the  sovereignty  of  the  legislative 
branch  of  the  government,  that  It  may  be. 
well  to  quote  from  it  at  some  length.  It  is 
there  said  (Judge  Marshall  delivering  the 
opinion  of  the  court):  "The  constitution  is 
either  a  superior  paramount  law,  unchange- 
able by  ordinary  means,  or  it  is  on  a  level 
with  ordinary  legislative  acts,  and,  like  oth- 
er acts,  is  alterable  when  the  legislature 
shall  please  to  alter  it  If  the  former  pait 
of  the  alternative  be  true,  then  the  legis-. 
lative  act  contrary  to  the  constitution  is  not 
law.  It  the  latter  part  be  true,  then  writ- 
ten constitutions  are  absurd  attempts  on  the 
part  of  the  people  to  limit  a  power  in  its 
own  nature  illimitable.  Certainly  all  those 
who  have  framed  written  constitutions  con- 
templated them  as  forming  the  fundamental 
and  paramount  law  of  the  nation,  and  con- 
sequently the  theory  of  every  such  govern- 
ment must  be  that  an  act  of  the  legislature 
repugnant  to  the  constitution  is  void.  If  an 
act  of  the  legislature  repugnant  to  the  leg- 
islature is  void,  does  It,  notwithstanding  its 
invalidity,  bind  the  courts  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though 
it  be  not  law,  does  it  constitute  a  rule  as 
operative  as  if  it  was  a  law?  This  would 
be  to  overthrow  in  fact  what  was  establish- 
ed In  theory,  and  would  seem  at  first  view 
an  absurdity  too  gross  to  be  insisted  on.  It 
shall,  however,  receive  a  more  attentive  con- 
sideration. It  is  emphatically  the  province 
and  duty  of  the  Judicial  department  to  say 
what  the  law  is.  Those  who  apply  the  rule 
to  particular  cases  must  of  necessity  ex- 
pound and  Interpret  that  rule.  If  two  laws 
conflict  with  each  other,  the  courts  must  de- 
cide on  the  operation  of  each.  So,  if  a  law 
be  in  opposition  to  the  constitution,— if  both 
the  law  and  the  constitution  apply  to  a  par- 
ticular case,  so  that  the  court  must  either 
decide  that  case  conformably  to  the  law. 
disregarding  the  constitution,  or  conforma- 
bly to  the  constitution,  disregarding  the  law, 
—the  court  must  determine  which  of  these 
conflicting  rules  governs  the  case.  This  is 
of  the  very  essence  of  Judicial  duty." 

The  court  has  not  undertaken  to  decide 
that  the  treasurer  of  North  Carolina  can  be 
made  to  pay  out  money  in  a  case  where  no 
appropriation  by  the  general  assembly  has 
been  made.  There  is  not  a  member  of  the 
court  who  would  think  of  doing  such  a  thing. 
The  decision  of  the  court  rests  upon  the 
foundation  and  proposition  that  the  general 
assembly  has  appropriated  a  particular  fund 
for  the  payment  of  the  plaintiff's  claim. 
There  can,  therefore,  be  no  clash  between 
the  two  departments  of  government.  No- 
body would  dispute  the  proposition  that,  if 
this  fund  had  been  appropriated  by  the  gen- 
eral assembly  to  the  payment  of  the  plain- 
tiff's claim,  the  treasurer  could  be  made  by 
mandamus  to  pay  it  The  duty  required  of 
the  treasurer  would  Involve  no  Judicial  dis- 
cretion, and  would  be  simply  a  ministerial 
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duty,  anmyllle  County  Board  of  Educa- 
tion V.  State  Board  of  Education,  106  N.  C. 
81,  10  S.  E.  1002.  In  the  last-mentioned 
case,  Marbury  v.  Madison,  supra,  is  cited 
as  authority.  Upon  examination  of  that 
case  upon  that  point,  the  facts  are  that  Mar- 
bury  was  appointed  by  the  president  of  the 
United  States  (John  Adams)  a  Justice  of  the 
peace  for  the  county  of  Washington,  in  the 
District  of  Columbia.  The  commission  had 
been  signed  by  the  president,  and  the  seal 
of  the  United  States  affixed  thereto,  but  it 
had  not  been  delivered  when  Mr.  Jefferson 
entered  upon  his  duties  as  president.  Mr. 
Madison,  the  new  secretary  of  state,  refused 
to  deliver  the  commission  to  Marbury, 
whereupon  Marbury  moved  in  the  supreme 
court  of  the  United  States  for  a  rule  to 
James  Madison,  secretary  of  state,  to  show 
cause  why  a  mandamus  should  not  issue, 
commanding  him  to  be  caused  to  deliver  to 
him  his  commission.  The  court  held  that 
it  was  a  plain  case  of  a  mandamus  either 
to  deliver  the  commission  or  a  copy  from 
the  record.  But  the  rule  was  discharged, 
not  because  mandamus  was  not  the  proper 
remedy,  but  because  the  supreme  court  was 
a  court  of  appellate  Jurisdiction,  and  did  not 
have  the  Jurisdiction  to  hear  the  motion  as 
an  original  proceeding  in  that  court 

CLARK,  J.  (dissenting).  The  general  as- 
sembly of  1899.  by  chapter  21.  ratified  March 
8,  1899,  enacted:  "Section  1.  The  treasurer 
of  the  state  of  North  Carolina  shall  not  pay 
any  compensation  to  any  person  or  persons 
claiming  the  same  for  services  rendered  con- 
cerning the  shellfish  industry,  unless  such  per- 
son or  persons  are  authorized  to  render  such 
services  under  the  provisions  of  the  said  act, 
entitled  'to  provide  for  the  general  supervi- 
sion of  the  shellfish  industiy  of  the  state  of 
North  Oarolina,'  and  ratified  March  second, 
eighteen  hundred  and  ninety-nine."  Who  are 
"authorized  to  render  such  services  under  the 
provisions  of  the  said  act"?  Plainly,  we 
must  turn  to  the  provisions  of  said  act,  which 
Is  chapter  19.  We  find  it  there  provided: 
"Section  1.  There  shall  be  seven  commission- 
ers, hereinafter  named  in  this  act,  to  carry 
out  the  provisions  of  this  act."  And  sec- 
tion 2  names  the  seven  commissioners,  and  it 
is  provided  that  if  any  one  of  those  named 
shall  die  or  resign,  those  remaining  shall  fill 
the  vacancy.  There  can  be  no  possibility  of 
doubt  who  are  authorized  "under  the  pro- 
visions of  the  said  act."  They  are  named 
in  the  act,  and  the  treasurer  is  forbidden  to 
pay  any  one  else.  The  plaintiff  is  not  one 
of  them.  Can  the  court  order  the  treasurer 
to  pay  him,  when  the  legislature  has  ordered 
the  treasurer  not  to  pay  him?  The  identical 
point  has  been  expressly  decided  against  the 
plaintiff  by  this  court  in  cases  on  "all  fours" 
with  the  one  before  us.  In  Boner  v.  Adams, 
66  N.  C.  639,  the  court  says  that  a  mandamus 
cannot  be  brought  against  the  auditor  and 
treasurer  at  the  same  time  (as  Is  here  at- 


tempted), because  In  no  case  could  a  man- 
damus lie  against  the  treasurer  until  a  war- 
rant had  been  issued  by  the  auditor.  Reade, 
J.,  then  says,  as  to  the  auditor,  that  he  is 
"not  a  mere  ministerial  officer,"  because  he 
is  to  Judge  whether  there  Is  "sufficient  provi- 
sion of  law  for  its  payment"  He  adds: 
"The  most  this  court  could  do  would  be  to 
order  the  auditor  to  examine  the  claim  and  to 
allow  it,  if  he  thought  it  correct,  and  in  that 
event  to  issue  his  warrant  for  it,  if  in  his 
opinion  there  is  sufficient  provision  of  law  for 
its  payment"  The  court  then  says:  "Nor 
can  we  pass  upon  the  merits  of  the  claim." 
In  Bayne  v.  Jenkins,  66  N.  C.  356,  we  have  a 
duplicate  of  the  present  case  (if  an  office  is  a 
contract).  There  L.  P.  Bayne  &  Co.  had  a 
contract  with  the  state,  and,  as  In  the  pres- 
ent case,  the  legislature  directed  that  no  pay- 
ment should  be  made  under  it  The  court 
held  that  a  mandamus  could  not  issue  for 
payment  of  plaintiff,  and  said:  "The  audi- 
tor, in  his  warrant  upon  the  treasurer,  in  any 
case,  must  recite  the  law  under  which  it  was 
issued;  and,  as  the  legislature  has  expressly 
forbidden  a  warrant  or  the  payment  of  money 
in  this  case,  the  auditor  could  not  issue  a  war- 
rant. If  the  plaintiff  have  a  claim,  as  al- 
leged, it  seems  that  his  remedy  is  an  applica- 
tion to  the  legislature  or  a  suit  originated  in 
this  court"  (which  could  only  recommend 
payment  to  the  legislature.  Const  art  4,  f  9). 
It  the  plaintiff's  claim  that  his  office  is  a  con- 
tract be  conceded,  then  these  cases  are  pre- 
cisely alike,  differing  only  in  the  name  of  the 
plaintiff.  It  is  passing  strange  if  the  constitu- 
tion permits  any  superior  court  Judge  to  Issue 
a  mandamus  to  the  public  treasurer  to  pay  a 
claim  against  the  state,  when  it  expressly  for- 
bids the  supreme  court  In  a  case  begun  there, 
to  do  more  than  recommend  payment  to  the 
legislature.  The  original  Jurisdiction  of  claims 
against  the  state  is  given  by  the  constitution 
to  the  supreme  court  alone.  As  is  well  said  in 
the  brief  of  Mr.  K.  P.  Battle  in  the  latter  case: 
"If  each  superior  court  in  the  state  could  or- 
der the  treasurer  to  pay  out  moneys,  or  com- 
mand the  auditor  to  issue  warrants,  the  fiscal 
concerns  of  the  state  could  not  be  regulated 
or  intelligently  conducted.  All  claimants 
could  in  effect  sue  a  sovereign  state  by  re- 
sorting to  mandamus  against  the  officers  in 
charge  of  her  funds."  These  cases  have  ever 
since  been  held  as  authority,  and  have  never 
been  questioned  in  any  way.  In  Koonce  v. 
Commissioners,  106  N.  C,  at  page  200,  10  S. 
E.  1041,  the  court  quotes  with  approval  from 
Boner  v.  Adams:  "The  most  this  court  could 
do  would  be  to  order  the  auditor  to  examine 
the  claim,  and  report  the  fact  with  his  opin- 
ion, to  the  general  assembly."  In  Burton  v. 
Furman,  115  N.  C,  at  page  168,  20  S.  E.  444, 
the  court  again  cites  Boner  v.  Adams,  saying: 
"It  was  held  that  mandamus  would  not  He 
against  the  treasurer  because  no  warrant  had 
been  issued,  and  not  against  the  auditor  be- 
cause it  was  something  more  than  a  minis- 
terial duty  sought  to  be  required  of  him. 
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*  *  *  The  principles  goyerning  the  issue 
of  mandamiiB  were  the  same  then  as  now,  and 
the  decision  is  a  controlling  one,  in  which 
we  fully  concur."  This  was  in  18d4.  In  Gar- 
ner y.  Worth  (1808)  122  N.  C.  250,  29  S.  B. 
86i,  it  was  BtlU  the  law,  for  the  same  Judges 
that  are  now  on  the  bench  restate  the  same 
proposition  and  cite  the  al)oye  cases.  In 
liord  S^  Polk  Chemical  Ck>.  v.  Board  of  Agri- 
culture, 111  N.  O.  135,  15  S.  E.  1032,  it  was 
held  that  an  action  to  recover  back  $1,000, 
wrongfully  collected  though  paid  under  pro- 
test, could  not  be  maintained  because  both 
the  defendants  were  state  agents,  and  the  ac- 
tion was  in  elfect  against  the  state.  The 
remedy  was  by  application  to  the  legislature. 
If  the  law,  so  clearly  stated  and  so  uniformly 
repeated,  be  not  the  law,  where  shall  we  look 
for  it,  and  where  shall  we  find  stability  in  the 
decisions  of  the  courts? 

The  repeal  of  an  appropriation  has  always 
been  sufficient  to  shut  the  doors  of  the  treas- 
ury against  any  claimant;  but  there  have 
been  occasions  when  the  legislature  has,  as 
in  the  pr^esent  instance,  expressly  directed 
that  a  claim  be  not  paid,  notably,  for  in- 
stance, the  resolution  of  1870-71  (page  471), 
forbidding  payment  of  warrants  ^'already 
made  or  which  may  be  made*'  on  account  of 
expenses  incurred  by  order  of  the  governor  in 
the  **Holden-Kirk  war."  No  treasurer  and  no 
court  has  to  this  day  deemed  there  was  any- 
where power  to  disobey  that  order  of  the  leg- 
islature; but  the  power  does  exist,  and  has 
existed  all  along,  if  the  state  can  be  ordered 
by  the  court  in  the  present  case  to  pay  a  claim 
against  it.  And  there  is  this  difference 
against  the  plaintiff:  He  entered  upon  the 
discharge  of  his  duties  knowing  the  legisla- 
ture had  directed  he  should  not  be  paid,  while. 
In  the  matter  of  the  Holden-Kirk  claims,  the 
services  had  already  been  rendered,  the  sala- 
ries accrued,  and  the  supplies  furnished,  when 
the  legislature  intervened  and  forbade  pay- 
ment. This  power  of  the  legislature  over  the 
public  purse  is  the  most  essential  one  in  the 
system  of  a  government  of  the  people  by  the 
people,  and  its  abandonment  under  any  pretext 
whatever  can  never  with  safety  be  allowed.  In 
the  recent  case  of  Gamer  v.  Worth  (Feb.  Term, 
1898)  122  N.  G.  250.  29  S.  E.  364,  it  was  held 
by  a  unanimous  court,  composed  of  the  same 
justices  as  now:  "The  courts  cannot  direct 
the  state  treasurer  to  pay  a  claim  against  the 
state,  however  Just  and  unquestioned,  when 
there  is  no  legislation  to  pay  the  same;  and 
when  there  is  such  an  appropriation  the  co- 
ercive power  is  applied,  not  to  compel  the 
payment  of  the  state's  liability,  but  to  com- 
pel a  public  servant  to  discharge  his  duty  by 
obedience  to  a  legislative  mandate."  Here 
there  is  not  only  no  legislative  mandate,  but 
a  positive  prohibition.  In  that  <H)inIon  at- 
tention is  called  to  the  fact  that  the  eleventh 
amendment  to  the  United  States  constitution 
was  passed  to  prohibit  the  federal  courts 
from  coercing  the  states,  whose  sovereignty 


protects  them  from  subjection  to  the  Juris- 
diction of  any  court  whatever. 

What  is  the  plaintiff's  ground  for  this  ac- 
tion? It  is  that  by  vhrtue  of  chapter  13,  | 
12,  Acts  1897,  he  was  appointed  "chief  in- 
spector of  the  oyster  industry"  for  four  years, 
and  that  this  court  has  held  in  White  v.  Hill, 
125  N.  G.  194,  84  S.  E.  432,  that  chapter  19 
of  the  act  of  1899,  creating  Hill  and  six  oth- 
ers "commissioners  of  shellfish  industry," 
continued  in  their  hands,  among  other  duties, 
the  duties  he  had  been  discharging,  and  there- 
fore the  act  was  unconstitutional  in  so  far 
as  it  to(^  away  his  property  in  his  office. 
The  court  did  so  hold,  and  put  Hill  and  thfl 
other  commissioners  out,  and  put  the  plain- 
tiff back.  The  court,  construing  the  other 
parts  of  the  act  of  1899  in  connection  with 
the  act  of  1897,  gave  the  plaintiff  the  addi- 
tional duties  bestowed  by  the  act  of  1899  up- 
on the  commissioners  created  in  that  act,  and 
which  were  not  conferred  upon  the  plaintiff 
by  the  act  of  1897.  But  his  title  to  hold  of- 
fice rests  upon  the  act  of  1897,  and  notwith- 
standing the  act  of  1899,  not  under  the  act 
of  1899.  The  opinion  of  the  majority  of  the 
court  in  the  present  case  says:  "The  plaln- 
tUTs  office  to  which  he  was  fippolDted  in  1897 
still  exists,  and  he  is  entitled  to  hold  tiie 
same  and  perform  its  duties.  It  would  seem 
that  he  is  entitled  to  receive  the  salary  at- 
tached thereto."  The  legislature  has  not,  as 
has  been  asserted,  prohibited  the  treasurer 
"from  paying  a  salary  to  any  one  not  acting 
under  chapter  19  of  the  Acts  of  1899."  There 
would  be  no  point  or  purpose  in  such  a  stat- 
ute. On  the  contrary,  chapter  21,  Acts  1899, 
prohibits  him  from  paying  "for  services  ren- 
dered concerning  the  shellfish  industry,  un- 
less such  person  or  persons  are  authorized  to 
render  such  services  under  the  provisions  of 
the  said  act"  (chapter  19,  Acts  1899);  and  the 
provisions  of  the  act  name  the  seven  commis- 
sioners it  authorizes  to  act,  and  authorizes 
them  alone  to  fill  vacancies  in  their  own 
body,  and  to  employ  all  subordinates.  The 
court  held  in  White  v.  Hill,  supra,  that  the 
act  of  1809,  in  putting  seven  commissioners 
in  office,  violated  the  contract  made  by  the 
plaintiff  with  the  state  under  the  act  of  1897. 
If  80,  with  whom  did  the  plaintiff  make  the 
contract?  With  the  state.  If  the  office  Is  a 
contract,  who  has  attempted  to  break  it? 
The  state.  The  court,  having  in  White  v. 
Hill,  supra,  put  Hill  back  into  office,  is  now 
asked  to  order  the  state  treasurer  to  open 
his  vaults  and  pay  the  plaintiff,  as  it  would 
order  any  private  individual  under  similar 
circumstances.  Has  the  court  that  Jurisdic- 
tion? The  constitution  (article  4,  f  9)  says 
not  It  says:  **The  supreme  court  shall  have 
original  Jurisdiction  to  hear  claims  against 
the  state,  but  its  decisions  shall  be  merely 
recommendatory;  no  process  in  the  nature  of 
execution  shall  issue  thereon;  they  shall  be 
reported  to  the  next  session  of  the  genera] 
assembly  foor  its  action."     The  constitutioin 


142 


36  80UTHBASTBBN  BBPOBTHB. 


(N.a 


(article  14,  §  8)  says:  "No  money  shall  be 
drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law/'  This  is  an 
exact  repetition  of  the  United  States  consti- 
tution (article  1,  §  9,  cl.  7).  Where  is  the 
appropriation  to  pay  the  plaintiff?  There 
was  an  appropriation  in  the  act  of  1897  of 
$9(X>  per  annum  to  pay  him  for  supervising 
the  oyster  industry.  But  the  act  of  1899,  c. 
19,  placed  the  exclusive  supervision  In  the 
hands  of  seven  commissioners  named  therein, 
and  appropriated  $400  per  annum  to  pay  each 
of  them,  and  repealed  all  laws  in  conflict 
therewith,  and  chapter  21  forbids  the  state 
treasurer  to  pay  any  one  else.  It  is  true,  the 
court  has  held  that  the  act  was  unconstitu- 
tional, in  putting  the  seven  commissioners  in 
discharge  of  duties  which  the  plaintiff  had 
"contracted"  with  the  state  to  perform.  But 
that  does  not  repeal  the  legislative  prohibi- 
tion upon  the  treasurer  against  paying  the 
plaintiff.  The  court  has  audited  this  claim, 
and  holds  it  fixed,  not  at  the  $900  allowed 
the  chief  Inspector  by  the  act  of  1897,  but  at 
$400,  which  is  the  sum  allowed  each  of  the 
seven  commissioners  for  discharging  that  and 
other  duties  under  the  act  of  1899.  It  directs 
its  mandamus  to  issue  to  the  treasurer  to 
pay  that  sum  to  the  plaintiff,  which  is  **pro- 
eess  in  the  nature  of  an  execution,"  to  en- 
force collection  out  of  the  state,  notwith- 
standing the  statute  prohibiting  payment  to 
any  one  unless  "authorized  under  tiie  provi- 
sions" of  phapter  19,  Acts  1899.  which  provi- 
sions name  those  who  alone  are  authorized. 
This  is  placed  by  the  opinion  of  the  court  on 
the  ground  that,  "the  legislature  having  gen- 
eral powers  of  legislation,"  its  statutes  "must 
be  observed  and  enforced*  unless  they  conflict 
with  the  vested  constitutional  rights  of  the 
plaintiff"  (i.  e.  unless  the  state  breaks  its 
contract  with  the  plaintiff,  by  the  legislature's 
refusing  to  pay  him  the  salary  to  which  he  is 
entiUed  by  virtue  of  the  "contract"  he  made 
with  the  state  in  1897  to  hold  the  oflice  of 
chief  inspector  of  the  oyster  industry).  In- 
stead of  sending  Its  recommendation  to  the 
legislature  "for  Its  action,"  as  the  constitu- 
tion provides,  the  court  is  asked  by  the 
plaintiff  to  send  its  mandamus,  which  is  "in 
the  nature  of  an  execution,"  to  the  public 
treasurer,  to  pay  that  salary,  because  non- 
payment "conflicts  witii  the  vested  consti- 
tutional rights  of  the  plaintiff,"  under  his 
"contract,"  to  hold  that  office  and  receive  the 
salary.  Though  the  court  has  reduced  this 
from  $900  (the  contract  price)  to  $400,  it  Is 
not  the  saving  of  a  petty  $600  which  con- 
cerns the  state,  but  the  assertion  by  the  court 
of  the  power  to  order  payment  out  of  the 
state  treasury  of  any  sum,  however  small, 
when  the  proper  department  which  is  alone 
vested  with  such  authority  (the  legislature) 
has  not  ordered  such  payment,  but  has  for- 
bidden payment  The  courts  have  often  held 
that,  if  the  legislature  attempted  to  do  a 
judicial  act,  it  is  null  and  unconstitutional, 
because  beyond  their  powers.    It  follows  that 


when  the  courts  attempt  to  do  a  purely  legis- 
lative act,  such  as  ordering  payment  of  a 
state  liability,  it  is  null  and  unconstitutional, 
because  beyond  our  powers.  An  assertion  of 
such  power  in  the  court  is  so  novel,  so  op- 
posed to  all  previous  adjudications,  that  it 
will  challenge  attention,  not  only  in  this 
state,  but  elsewhere.  It  is  doubtiess  the  first 
time,  in  this  or  in  any  country,  that  a  court 
has  Issued  its  order  to  a  public  treasurer  to 
pay  a  claim  which  the  legislative  department 
has  forbidden  him  to  pay.  If  this  can  be 
done,  this  court  can  direct  the  public  treas- 
urer to  pay  the  "special-tax"  bonds  issued 
under  the  broad  seal  of  the  state,  and  signed 
by  the  governor  and  treasurer,  and  which 
the  lawmaking  power,  for  reasons  as  satis- 
factory to  Itself  as  the  act  here  in  question, 
has  forbidden  the  treasurer  to  pay;  for,  if  a 
contract  can  be  enforced  against  a  state,  a 
constitutional  amendment  can  no  more  im- 
pair the  obligation  of  such  contract  than  a 
mere  legislative  enactment  Louisiana  v. 
Taylor,  105  U.  S.  464,  26  L.  Bd.  1183;  Clay 
Co.  V.  Savings  Soc.,  104  U.  S.  679.  26  L.  Ed. 
856.  If  tile  contract  of  the  plaintiff  In  1897 
to  hold  office  and  receive  a  salary  for  four 
years  is  a  "vested  constitutional  right." 
which  the  courts  can  enforce  by  directing 
the  public  treasurer  to  pay,  notwithstanding 
a  legislative  prohibition,  certainly  the  con- 
tract evidenced  by  bonds  issued  by  authority 
of  the  general  assembly,  and  signed  by  the 
governor  and  treasurer,  with  the  public  seal 
attached,  which  is  unquestionably  a  contract, 
can  be  enforced  by  mandamus  on  the  same 
ground  that  an  act  of  the  legislature  "must 
be  observed  and  enforced  unless  it  conflicts 
witii  the  vested  constitutional  rights  of  the 
plaintiff"  to  receive  his  money,  whidti  the 
court  may  think  the  state  justiy  owes  him. 
And  the  same  would  be  true  as  to  any  other 
claim  which  the  court  might  deem  a  valid 
indebtedness  of  the  state,  but  which  the  leg- 
islature failed  to  appropriate  money  to  pay. 
An  officeholder  has  no  greater  "vested  con- 
stitutional rights"  in  his  salary  than  any 
other  creditor  of  this  state. 

Judged  by  the  provisions  of  botii  state  and 
federal  constitutions,  and  the  unbroken  deci- 
sions of  all  the  courts  (for  not  one  has  been 
cited  that  sustains  the  exercise  of  thi^  au- 
thority), this  court  has  no  power  to  direct  the 
public  treasurer  to  pay  the  plaintiff,  when  ex- 
pressly forbidden  by  the  legislature.  Among 
the  numerous  decisions  of  the  United  States 
supreme  court  that  the  courts  have  no  such 
power  are  Hagood  v.  Southern,  117  U.  S.  52, 
6  Sup.  Gt  608,  29  L.  Ed.  805,  whkdi  holds 
that  the  officer  is  merely  the  nominal  party 
when  the  object  Is  to  coerce  money  out  of  the 
state  treasury,  and,  the  action  being  really 
against  the  state,  no  court  has  jurisdiction. 
In  Cunningham  v.  Bailroad  Co.,  109  U.  S. 
446.  8  Sup.  CTt.  292,  609,  27  L.  Ed.  992,  it  is 
said  that  "no  judgment  can  be  entered 
against  a  state  through  its  officers  or  treas- 
urer"; and  in  Louisiana  t.  Jumel,  107  U.  S. 
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711,  2  Sup.  Ct  128,  27  L.  Ed.  448,  the  same 
doctrine  is  repeated,  the  court  pointedly  add- 
ing, "It  needs  no  argument  to  show  that  the 
political  power  cannot  be  ousted  of  its  Ju- 
risdiction, and  the  Judiciary  set  in  its  place/' 
To  same  effect,  Fennoyer  t.  McCk>nnaughy, 
140  U.  &  1,  11  Sup.  Ot  ed9,  86  L.  Ed.  863, 
and  many  otbers.  In  Osbom  t.  Bank,  9 
Wheat  738,  6  L.  Bd.  204,  the  same  high 
conrt  aays,  "Judicial  power  is  never  exer- 
cised for*the  purpose  of  giving  effect  to  the 
win  of  the  Judge,  but  always  for  the  purpose 
of  giving  effect  to  the  will  of  the  legislature." 
The  will  of  the  legislature  has  been  plainly 
expressed  that  the  plaintiff  shall  not  be  paid 
out  of  the  state's  treasury.  Under  our  con- 
Btttutlon  (article  1«  8  8)  the  three  departments 
of  government  are  "forever  separate  and  dis- 
tinct from  each  other."  To  the  legislature 
b^ngs  exdusively  the  function  of  raising 
money  for  the  public  treasury  and  directing 
its  disbursement  As  said  in  the  late  case  of 
Oamer  v.  Worth,  supra,  the  court  is  powers 
less  to  issue  a  mandamus  to  the  treasurer  to 
pay  out  a  single  cent,  however  Just  and  un- 
questioned the  claim,  unless  there  is  a  legis- 
lative enactment  directing  him  to  pay  it 
The  legislative  department  may,  if  it  sees  fit, 
acquiesce  in  this  novel  assertion  of  power  on 
the  part  of  the  court  If  so,  we  are  witness- 
ing a  new  development  in  our  history,  a  pro- 
found modification  of  our  organic  law,  which 
places  "the  povrer  of  the  purse,"  for  the  first 
time  in  the  history  of  the  world,  in  the  pos- 
session of  the  Judiciary.  But  the  legislature 
may  not  accept  this  view;  for  that  depart- 
ment as  well  as  the  executive,  is  equally  a 
custodian  of  the  constitution  with  the  Judi- 
dary,  whose  duty  is  to  adjudicate  private 
rights  and  construe  the  laws  made  by  the  leg- 
islature, as  it  is  the  duty  of  the  executive  to 
execute  them.  Though  the  court  has  often 
exercised  the  power  to  declare  void-  an  act 
which  Is  in  conflict  with  a  constitutional  pro- 
vision, it  has  never  gone  so  far  as  to  order 
payment  of  money  by  the  state  where  the 
legislature  has  made  no  appropriation  to  pay, 
or  has  forbidden  payment  Neither  the  ex- 
ecutive nor  the  legislative  department  is 
bound  by  the  delimitation  of  powers  which 
the  Jndidary  may  give  to  Itself;  for  that 
would  be  to  make  this  department  sole  Judge 
of  its  own  powers,  however  much  It  might  see 
fit  to  narrow  those  of  the  other  two.  Like 
Aaron's  rod.  It  would  swallow  them  up.  The 
members  of  the  executive  and  legislative  de- 
partments take  an  oath  to  support  the  con- 
stitution. Should  the  legislature,  as  they 
have  the  highest  warrant  for  doing,  hold  that 
the  mandamus  issued  by  this  court  to  the 
public  treasurer,  contrary  to  legislative  enact- 
ment, is  beyond  the  constitutional  power  of 
the  judiciary,  the  condition  of  the  public 
treasurer  would  not  be  an  enviable  one;  for 
an  order  of  this  court  outside  its  constitu- 
tional Jurisdiction  is  no  greater  protection  to 
one  who  obeys  it  than  a  writ  of  ejectment 
or  to  execute  a  capital  sentence.  Issued  by  a 


magistrate,  would  be  to  an  ofDcer  who  chooses 
to  obey  that. 

No  one  who  reads  chapter  21,  Acts  1800, 
can  doubt  that  the  legislature  meant  to  pro- 
hibit, and  does  prohibit  the  treasurer  from 
paying  the  plaintiff,  or  any  one  else  claim- 
ing his  office,  as  the  court  says  the  plaintiff 
does,  under  the  act  of  1807.  The  court  has 
held  that  public  office  is  property,  and  that 
by  virtue  of  that  property  in  his  office  the 
phUntiff  is  entitled  to  continue  to  discharge 
the  duties  of  his  office,  notwithstanding  the 
act  of  1800  gave  those  duties  to  others,  and 
that  as  a  consequence  the  plaintiff  is  enti- 
tled to  his  salary.  If  that  be  granted,  the 
court  can  certainly  go  no  further.  It  can- 
not take  charge  of  the  public  treasury,  and 
adjudge  that  because  the  state  has  violated 
its  contract  and  the  court  has  restored  the 
plaintiff,  the  state  shall  pay  him.  It  is  true, 
Hoke  V.  Henderson,  15  N.  0.  1,  held  that  a 
public  office  was  private  property,— a  decision 
unsupported  by  any  decision  of  any  other 
court  anywhere;  but  it  limited  the  decision 
to  saying  that  the  officeholder's  property  was 
in  his  "emoluments,"  and  expressly  says 
(page  27)  that  if  the  legislature  should  re- 
fuse to  give  officers  salaries  or  to  pay  them, 
"this  would  be  a  plain  breach  of  constitution- 
al duty,  and  yet  the  court  could  give  no  rem- 
edy." And  Hoke  v.  Henderson  also  express- 
ly admitted  that  the  legislature  could  abolish 
any  office  created  by  the  legislature.  The  re- 
cent decision  in  Day's  Case,  1^  N.  0.  362, 
32  S.  B.  748,  which  holds  that  an  officeholder 
has  property  not  merely  in  the  emoluments, 
but  in  the  duties,  of  his  office,  which  he  may 
claim  as  long  as  those  duties  are  continued, 
makes  It  practically  impossible  to  abolish  any 
office  having  duties  necessary  to  be  continued, 
as  is  the  case  with  most  offices;  and  the  later 
cases  of  Wilson  v.  Jordan,  124  N.  C.  683,  33 
S.  B.  130,  and  Abbott  v.  Beddlngfield,  125  N. 
C.  266,  34  S.  B.  412,  hold  that  as  long  as 
there  is  legislation  on  the  same  subject-mat- 
ter (in  pari  materia,  as  it  is  termed)  the  for- 
mer office  is  not  abolished,  though  the  new 
act  may  expressly  so  dedare,  as  in  Wilson  v. 
Jordan,  and  though  the  new  office  may  have 
a  different  title  and  different  duties,  and  add- 
ed duties,  as  in  Abbott  v.  Beddlngfield  and 
White  V.  Hill.  If  to  this  indestructibility  of 
a  legislative  office,  for  the  term  of  the  incum- 
bent however  long,  the  court  has  the  power, 
now  asserted  for  the  first  time  in  the  history 
of  Jurisprudence,  to  coerce  by  its  writ  pay- 
ment by  the  state  of  the  old  officer,  legislative 
power  over  government,  which  is  most  large- 
ly exercised  by  the  shaping  of  public  agen- 
cies, is  at  an  end.  Whenever  one  legislature 
shall  create  an  office,  for  no  matter  how  long 
a  term,  so  long  as  similar  duties  are  dischar- 
ged subsequent  legislatures  are  powerless  to 
get  rid  of  the  incumbent  and  the  court  will 
see  that  the  public  pays  him.  The  assertion 
of  such  vast  power  by  the  court  over  the 
operations  of  the  legislative  department  chal- 
lenges its  denial  by  that  department    Should 
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the  treasurer,  under  legal  advice,  deem  the 
action  of  the  court  In  excess  of  its  Just  con- 
stitutional powers,  will  the  court  put  him  in 
Jail  for  disobedience?  Should  the  legislature, 
whose  action  in  forbidding  payment  the  court 
treats  as  unconstitutional,  because  impairing 
"the  vested  constitutional  rights''  of  an  offi- 
cer to  receive  a  salary,  return  the  compli- 
ment by  holding  unconstitutional  the  action 
of  the  court  in  assuming  Jurisdiction  over  the 
public  treasury,  what  then  will  be  our  condi- 
tion? The  people  of  North  Carolina  control 
their  treasury  through  their  representatives 
in  the  general  assembly.  If  the  general  as- 
sembly levies  taxes  in  excess  of  what  should 
be  levied,  or  less  than  is  necessary,  the 
court  cannot  correct  this.  If  the  general  as- 
sembly be  too  extravagant  in  its  appropria- 
tions on  the  one  hand,  or,  on  the  other,  shall 
withhold  appropriations  to  pay  debts  which 
the  court  deems  Just  and  meritorious,  the 
court  cannot  compel  a  different  conduct  on 
the  part  of  the  co-ordinate  branch  in  the  dis- 
charge of  the  functions  entrusted  to  it  The 
people  alone  can  supervise  such  action  of 
their  representatives  when  acting  within  the 
sphere  of  their  duties,  by  the  election  of  an- 
other general  assembly,  or,  as  was  said  in 
Hoke  T.  Henderson,  '*it  must  be  left  to  the 
action  of  the  citizens  at  large  to  change  un- 
faithful for  more  faithful  representatives." 
It  is  true  that,  if  the  court  cannot  coerce  pay- 
ment of  an  offlcer*s  salary,  the  decisions  (pe- 
culiar to  this  state)  that  an  office  Is  property 
based  upon  a  contract  are  futile,  since  the 
legislature  hereafter,  In  removing  the  incum- 
bents af  a  legislative  office,  need  only  to  add 
a  clause  that  the  removed  officer  shall  not  be 
paid.  But  may  it  not  be  that  such  result 
demonstrates  the  possibility  that  the  decisions 
of  this  state  are  incorrect,  and  the  uniform 
rulings  of  other  courts  are  correct,— based  as 
they  are  upon  the  principle  that  the  legisla- 
ture alone  has  the  power  to  create  officers, 
and  to  pay  or  to  refuse  to  pay  them,  when 
not  created  by  the  constitution?  But,  at  any 
rate,  a  claim  for  salary  is  of  no  higher  dig- 
nity than  any  other  indebtedness  of  the  state, 
and  the  officeholder  has  the  same  remedy  as 
all  other  creditors  of  the  state,— an  appeal  to 
the  sense  of  right  among  the  people,  which 
always  will  be  surely  expressed  by  them, 
sooner  or  later,  through  the  legislature,— and 
he  has  no  more. 

No  stronger  proof  of  the  inajdmissibllity  of 
the  plaintiff's  application  can  be  had  than 
the  three  cases  which,  after  the  most  dili- 
gent and  thorough  research,  his  counsel 
have  presented  to  the  court  in  support  of  the 
claim  that  the  court  has  power  to  order  the 
treasurer,  by  mandamus,  to  pay  a  salary 
which  the  legislature  has  forbidden  him  to 
pay:  Firstly,  Marbury  v.  Madison,  1  Cranch, 
197,  2  L.  Ed.  60.  In  that  case  the  mandamus 
was  refused.  That  case  was  where  the  com- 
mission of  a  Justice  of  the  peace  for  the  Dis- 
trict of  Columbia  had  been  signed  by  the  out- 
going president,  Mr.  Adams,  and  the  new 


secretary  of  state,  Mr.  Madison,  refused  to 
deliver  It  Marbury  applied  for  a  manda- 
mus. Marshall,  C.  J.,  wrote  an  elaborate 
opinion,  expressing  his  views  of  government 
and  of  the  functions  of  the  Judiciary,  antag- 
onistic to  those  known  to  be  entertained  by 
President  Jefferson,  the  new  executive,  say- 
ing, in  substance,  that  Marbury  was  entitled 
to  have  his  commission,'  and  that  the  opin- 
ions of  the  Judiciary  ought  to  control  in  such 
matters,  but  concludes  by  deciding  that  "the 
authority  •  •  •  to  issue  writs  of  manda- 
mus to  public  officers  appears  not  to  be  war- 
ranted by  the  constitution,"  and  denied  the 
writ,  and  Marbury  never  got  his  commission. 
The  entire  discussion  in  the  opinion,  how- 
ever able  and  interesting,  is  therefore,  a  dis- 
cussion of  abstract  questions  of  law;  and 
the  case,  for  now  near  a  century,  has  been 
cited  to  law  students  by  their  instructors  as 
an  able  opinion,  which  was  entirely  and  al- 
together obiter  dicta,  the  decision  of  the 
court  being  that  it  was  without  Jurisdiction 
of  the  subject-matter.  Yet  the  relief  there 
denied  (a  mandamus  to  the  secretary  of 
state  to  deliver  a  commission,  signed  and 
sealed,  which  the  departing  president  had 
inadvertently  failed  to  deliver)  was  by  no 
means  equal  to  the  assertion  of  power  here 
asked  of  the  court  (to  issue  a  mandamus  to 
the  public  treasurer  to  pay  the  public  money 
which  the  legislative  power  has  levied  and 
placed  in  his  hands,  and  from  which  it  has 
directed  him  not  to  pay  to  this  plaintiff). 
But  neither  In  the  wide  range  of  the  discus- 
sion in  Mnrbury  v.  Madison,  nor  in  any  other 
case  which  the  most  minute  research  has 
found,  has  there  ever  been  a  decision  by  any 
court  that  there  was  private  property  in  pub- 
lic office,  or  that  the  office  was  a  contract  be- 
tween the  state  and  the  officer,  save  only  the 
cases  in  this  state  based  upon  Hoke  v.  Hen- 
derson, and  the  expansion  of  that  doctrine 
by  recent  decisions  of  this  court,  the  logical 
result  of  which  later  cases  (but  not  of  Hoke 
V.  Henderson,  which  denies  the  power)  may 
be  the  power  claimed  for  the  courts  by  the 
present  application  to  enforce  such  "con- 
tracts" by  Issuing  our  mandamus  to  open 
the  public  treasury.  In  several  decisions  the 
United  States  supreme  court  has  explicitly 
and  expressly  denied  that  there  was  or  could 
be,  from  the  nature  of  things,  any  property 
or  contract  as  to  a  public  office,— notably,  in 
Butler  V.  Pennsylvania,  10  How.  .402,  13  L. 
Ed.  472;  Newton  v.  Commissioners,  100  U.  S. 
548,  25  L.  Ed.  710;  Crenshaw  v.  U.  S.,  134 
U.  S.  99,  10  Sup.  Ct  431,  33  L.  Ed.  825.  See 
quotation  in  State  v.  Beddingfleld,  125  N.  0. 
274,  279,  34  S.  E.  417.  419.  And  in  the  fa- 
mous Dartmouth  College  Case,  4  Wheat  629, 
4  L.  Ed.  629,  Chief  Justice  Marshall,  while 
holding  that  the  legislature  could  not  re- 
voke a  charter,  because  that  was  a  contract 
(before  the  provision  since  inserted  in  state 
constitutions  to  the  contrary),  expressly  says 
that  legislatures  unquestionably  have  the 
right  to  change  or  abolish  offices  created  by 
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legislative  enactment,  because  they  are  gov- 
emmental  agencies,  and,  unlike  charters,  are 
not  held  by  ylrtue  of  any  contract  In  a 
very  recent  case— Keim  v.  U.  S.  (decided 
April  9.  1900)  20  Sup.  Ct  574,  Adv.  S.  U.  S. 
574,  44  I^  Ed.  — ,— the  United  States  su- 
preme court  held  that,  except  where  pro- 
tected by  express  constitutional  or  statutory 
provlBion,  *the  power  of  removal  is  incident 
to  the  power  of  appointment,"  and  that, 
where  an  ofBcer  is  thus  removed,  *'the  courts 
cannot  issue  mandamus  either  to  reinstate 
him,  or  to  compel  payment  of  bis  salary." 
Thus,  that  court  disavows  the  power  in  the 
judiciary,  in  both  particulars,  which  this 
court  is  asked  to  assert.  The  plaintiff,  not 
being  a  constitutional  officer,  is  not  pro- 
tected by  any  constitutional  provision,  and 
cannot  be  protected  by  legislative  provision 
when  it  is  by  legislative  enactment  that  he 
has  been  removed.  In  a  still  more  recent 
case  in  the  United  States  supreme  court,  in 
which  the  opinion  was  filed  May  21st,  in  the 
contest  over  the  governorship  of  Kentucky 
(Taylor  v.  Beckham,  20  Sup.  Ct.  — ,  Adv.  S. 
U.  S.  — ,  44  L.  Ed.  — \  the  question  was 
presented  whether  an  office  was  "property" 
and  therefore  protected  by  the  fourteenth 
amendment  The  case  was  of  unusual  im- 
portance, and  was  argued  by  able  and  emi- 
nent counseL  The  court,  speaking  through 
Chief  Justice  Fuller,  after  quoting  numerous 
cases,  all  holding  that  public  offices  are 
mere  agencies  or  trusts,  and  not  property, 
as  such,  and  that  the  salary  and  emoluments 
are  not  property  secured  by  contract,  but 
compensation  for  services  only  when  actual- 
ly rendered,  says,  "In  short,  the  nature  of 
the  relation  of  a  public  officer  to  the  public 
is,  generally  speaking,  inconsistent  with  ei- 
ther a  property  or  a  contract  right."  If 
there  was  anything  in  the  obiter  dicta  in 
Marbury  v.  Madison  which  might  be  justly 
construed  as  favoring,  by  implication,  a  dif- 
ferent doctrine,  there  is  no  obiter  and  no 
possible  doubt  as  to  the  meaning  of  this  lat- 
est enunciation  of  the  highest  court  in  the 
land,— an  enunciation  which  the  opinion  it- 
self shows  is  in  conformity  with  the  uniform 
decisions  of  that  court,  and  required  by  the 
very  conception  of  the  nature  of  an  office, 
which  belongs  to  the  public,  not  to  the  indi- 
vidual who  is  assigned  to  discharge  its  du- 
ties at  the  will  of  the  appointing  power,  and 
subject  to  removal  at  the  will  of  the  legisla- 
ture, except  when  the  constitution  fixes  the 
term.  Gotten  v.  Ellis,  62  N.  C.  545,  was  a 
case  in  which  the  court  expressed  the  opin- 
ion that,  because  Cotton's  office  had  been 
created  by  act  of  congress,  the  legislature 
had  no  power  to  abolish  the  office,  as  it 
could  do  with  offices  created  by  legislative 
enactment  and  that  consequently  the  salary 
was  like  the  salaries  of  those  officers  who 
were  protected  by  express  constitutional  pro- 
vision from  legislative  abolition,  and  could 
not  be  taken  away.  The  court  issued  an  al- 
temattre  mandamus  (1.  e.  a  notice  to  show 
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cause  why  a  mandamus  should  hot  Iss'ie). 
but  intimated  very  clearly  that  a  peremptory 
mandamus,  as  here  asked,  could  not  issue, 
saying,  "We  do  not  enter  upon  the  inqu/ry 
how  it  could  be  enforced."  In  a  still  mere 
recent  case  (Blount  v.  Simmons,  119  N.  C. 
50,  25  S.  E.  789)  the  court  speaking  through 
Faircloth,  C.  J.,  while  adjudging  the  state 
liable  for  certain  obligations,  was  careful  to 
add,  "How  the  judgment  will  be  satisfied  i« 
a  question  not  now  before  us."  But  it  wao 
soon  before  the  court  upon  an  application 
for  a  mandamus  upon  that  very  claim,  in 
Gamer  v.  Worth,  122  N.  C.  250,  29  S.  E.  3n4, 
In  which  It  was  held  by  a  unanimous  court 
composed  of  the  same  justices  as  now,  that 
'*the  courts  cannot  direct  the  public  treasur- 
er to  pay  any  claim  against  the  state,  how- 
ever just  and  unquestioned,  when  there  is  do 
appropriation  to  pay  the  same."  Here  there 
is  not  only  no  appropriation,  but  an  act  of 
the  legislature  forbidding  the  treasurer  to 
pay  the  plaintiff.  In  Burton  v.  Furman,  115 
N.  G.  1G6,  20  S.  E.  443,  the  court  refused  a 
mandamus  to  the  auditor  and  treasurer, 
such  as  is  asked  here,  though  there  was  an 
appropriation,  because  "there  was  no  suffi- 
cient provision  to  pay  the  plaintiff,"  the 
amount  as  in  the  present  case,  being  dis- 
puted. In  Granville  County  Board  of  Ed- 
ucation V.  State  Board  of  Education,  106  N. 
C.  81,  10  S.  E.  1002,  the  court  held  that  the 
state  board  of  education,  being  an  agency  of 
the  state,  could  only  be  sued  because  the  leg- 
islature had  authorized  and  directed  that  it 
might  "sue  and  be  sued."  It  also  held  that 
a  mandamus  might  issue  "to  compel  public 
officers  to  discharge  a  mere  ministerial  duty, 
not  Involving  an  official  duty";  that  is,  where 
the  statute  directs  them  to  perform  a  cer- 
tain duty.  That  would  be  the  case  here  if 
the  legislature  had  directed  the  treasurer  to 
pay  the  plaintiff  a  certain  salary,  but  It  is 
not  a  ministerial  duty,  nor  a  duty  at  all, 
when  the  legislature  has  told  him,  as  in  this 
Instance,  not  to  pay  the  plaintiff.  If  the 
case  of  Ward  v.  City  of  Elizabeth  City,  121 
N.  C.  1,  27  S.  E.  993,  cited  by  Mr.  Justice 
Montgomery,  and  which  was  decided  by  a 
unanimous  court  had  been  followed,  all  the 
line  of  cases,  from  Day's  to  White  v.  Ayer, 
would  have  been  decided  in  accordance  with 
the  dissenting  opinions  in  those  cases,  as  a 
glance  at  Ward  v.  City  of  Elizabeth  City 
will  sufficiently  show.  These  cases  certain* 
ly  do  not  sustain  the  plaintiff's  contention, 
and  the  utmost  research  has  not  brought  for- 
ward any  other,  from  any  court  whatever, 
that  will  justify  this  court  in  directing  pay- 
ment of  this  or  any  liability  by  the  state 
treasury  when  there  is  no  appropriation  by 
the  legislature,  unrevoked,  to  pay  it  The 
plaintiff's  contention  rests  upon  two  falla- 
cies: First  that  the  agencies  created  for 
mere  governmental  purposes  are  "contracts"; 
and,  if  that  is'  conceded,  that  the  state  can 
be  forced  by  the  courts  to  execute  the  con- 
tract and  to  pay  the  salary.    Whether  a  sov- 
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orelgn  state  will  perform  Its  contract,  and 
pay  out  money  under  it,  must  ever  be  left 
solely  to  the  sense  of  right  and  justice  in 
the  sovereign.  This  is  inherent  in  soyerelgn- 
ty,  and  every  one  who  makes  any  contract 
of  any  .kind  with  a  state  does  so  with  the 
knowledge  that  this  right  is  safeguarded 
and  reserved  to  each  state  by  the  eleventh 
amendment  to  the  United  States  constitu- 
tion, and  by  express  provision  in  the  state 
constitution. 

(128  N.  G.  m) 

ROUSS  V.  KRAUSS. 

(Supreme  Court  of  North  Carolina.     May  22, 
1900.) 

PROMISSORY  NOTE— PRINCIPAL  AND  SURETY— 
RBLBASB-BVIDENCB— DIRECTING  VERDICT. 

1.  Where  the  maker,  sureties,  and  payee  to  a 
note  enter  into  a  contemporaneous  agreement 
for  the  payment  of  10  per  cent,  of  said  note 
weelcly,  in  consideration  of  which  the  payee 
agrees  to  permit  the  makers  to  order  an  equal 
amount  of  goods,  the  sureties  cannot  claim  a 
release  because  new  goods  are  shipped  the 
makers  without  the  payment  of  the  10  per  cent. 

2.  To  a  request  by  one  of  the  makers  of  a 
note  that  one  of  the  sureties  be  released,  the 
payee  replied,  ''We  have  already  permitted 
you  to  assume  the  indebtedness,  and  that  is 
suflScient.'*  HM,  that  the  question  whether 
a  release  of  the  surety  was  intended  by  the 
payee  was  for  the  jury,  and,  they  having  an- 
swered it  in  the  negative,  his  co-surety  could 
not  claim  a  release  on  such  ground. 

3.  The  direction  to  the  jury  to  find  against 
the  surety  was  not  erroneous  because  of  their 
previous  finding  that  plaintiff  accepted  remit- 
tances from  the  principal  of  less  than  10  per 
cent,  per  week  upon  their  indebtedness,  and 
extended  credit  to  them  in  excess  of  the  amount 
of  their  remittances,  contrary  to  the  terms  of 
the  agreement  between  the  makers,  sureties, 
and  payee  of  the  note. 

Appeal  from  superior  court.  Union  county; 
Allen,  Judge. 

Action  by  Charles  B.  Rouss  against  W.  H. 
Krauss  and  others  upon  a  promissory  note. 
From  a  Judgment  for  plaintiff,  defendant 
Krauss  appeals.    Aflarmed. 

Adams  &  Jerome,  for  appellant  Redwine 
&  Stack  and  Burwell,  Walker  &  Oansler,  for 
appellee. 

CLARK,  J.  This  is  an  action  upon  a  note 
signed  by  F.  A.  Krauss  and  J.  F.  Clybum 
(who  were  partners  as  Krauss  &  Clybum), 
W.  H.  Krauss.  and  H.  N.  Clybum,  for  $1,300, 
to  be  held  as  collateral  security  for  the  in- 
debtedness of  said  Krauss  &  Clybum.  The 
said  Krauss  &  Clybum,  with  the  above  two 
sureties,  signed  a  contemporaneous  agree- 
ment that  said  Krauss  &  Clybum  would  re- 
mit 10  per  cent,  per  week  upon  the  above 
indebtedness,  and  that  said  Rouss  would 
permit  the  ordering  of  an  equal  amount  of 
goods  with  remittance  sent,  and  there  is  a 
stipulation  that  said  Rouss  could,  in  his  dis- 
cretion, grant  extension  of  time  to  the  prin- 
cipal debtor  without  notice  to  the  soretlee. 
Bank  ▼.  Ooucb,  118  N.  C.  436,  24  S.  B.  787. 
'^here  was  in  fact  no  extension  of  time  grant- 


ed, but  the  defendant  W.  H.  Krauss  eon- 
tends  that  he  was  released  because  the  pay- 
ments of  10  per  cent  per  week  were  not 
made,  and  new  goods  were  shipped  exceed- 
ing the  amount  of  the  remittances,  and  there- 
fore the  said  surety  was  released.  The  non- 
payment of  the  weekly  10  per  cent,  however, 
was  not  the  default  of  the  plaintiff,  but  of 
the  defendants,  and  W.  H.  Krauss'  obligation 
was  that  he  should  be  responsible  if  such 
payment  was  not  made.  He  cannot  plead  a 
release  by  his  own  wrong.  Indeed,  the  con- 
tract of  guaranty  expressly  provides  that. 
If  ''the  said  weekly  payments  remain  unpaid 
as  much  as  four  weeks,  then  the  said  Rouss 
is  authorized  to  proceed  with  the  collection 
of'  the  note."  The  sale  of  more  goods  to  the 
amount  of  remittances  made  was  not  a  re- 
striction upon  the  guaranty,  but  a  privilege 
to  the  defendants.  The  guaranty  is  of  a  line 
of  credit  of  $1,300,  a  continuing  guaranty  (14 
Am.  &  Eng.  Enc.  Law,  1140),  and  at  no  time 
did  it  exceed  that  amount,  and.  If  it  had. 
the  overplus  would  simply  have  been  beyond 
the  guaranty*  and  unsecured  by  it,  but  that 
would  not  have  released  the  guaranty  as  to 
the  $1,300. 

The  defendant,  however,  contends  that  he 
is  released  because,  after  the  dissolution  of 
the  partnership,  to  a  letter  of  F.  A.  Krauss, 
asking  a  release  of  J.  F.  Clybum,  the  plain- 
tiff replied:  "There  is  no  need  of  Mr.  Cly- 
bum being  released  from  the  guaranty  given 
by  the  old  concern  as  collateral.  We,  of 
course,  would  not  look  to  him,  If  unfortu- 
nately anything  should  go  wrong;  the  surety 
is  the  proper  person.  His  name  on  the  paper 
does  not  make  It  any  stronger;  in  fact,  we 
will  not  recognize  it.  We  have  already  per- 
mitted you  to  assume  the  indebtedness,  and 
that  is  sufficient.  You  may  explain  this  to 
your  partner,  and  it  will  cover  the  ground.'* 
If  this  had  been  an  agreement  to  release,  it 
was  without  consideration  (Bank  v.  Sumner, 
110  N.  C.  591,  26  S.  E.  129);  but,  in  fact 
while  it  Is  not  a  blunt  refusal,  it  is  none  the 
less  a  declination,  though  In  rather  diffusa* 
and  diplomatic  style.  Treating  it  however, 
as  ambiguous,>-H*apable  of  two  explanations, 
—the  constraction  was  a  matter  for  the  jury. 
There  was  clear  and  explicit  evidence  firom 
the  plaintiff  and  two  of  his  head  derka,  a^d 
not  excepted  to,  that  no  release  was  ever 
made  or  intended.  The  jury  found  upon  the 
issue  of  fact  thus  submitted  to  them,  (1)  *'Did 
the  defendant  F.  A.  Krauss,  with  the  consent 
of  the  plaintiff,  assume  the  payment  of  the 
indebtedness  of  the  firm  of  Krauss  &  Cly- 
bum, upon  which  this  suit  is  brought  and 
plaintiff  cease  further  to  regard  J.  F.  Clybum 
as  debtor?  No.''  The  jury  further  found  in 
response  to  the  second  issue,  "Did  plaintiff 
accept  remittances  from  Krauss  Sc  Clybum  of 
less  than  10  per  cent  per  week  of  the  open 
account  of  their  indebtedness,  and  did  plain- 
tiff extend  credit  to  the  said  Krauss  &  Cly- 
bum for  goods  sold  and  delivered  them  in 
•zceaa  of  the  amount  of  thair  remittancea  oo 
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plftlntiff  on  said  debt?  Yes.**  And  thereap- 
on  tbe  court  directed  an  affirmative  response 
to  tlie  fourtb  issue,  ''Is  def«idant  W.  H. 
Krauss  liable  to  tbe  plaintiff?'*  Tbis  was  a 
matter  of  law,  and  was  correctly  beld;  for,  as 
above  said,  tbe  default  in  making  10  per  cent 
weekly  payments  lay  upon  tbe  defendant, 
wbo  guarantied  tbey  sbould  be  made,  and  tbe 
credits  allowed  Krauss  &  Clybum  at  no  time 
exceed  tbe  $1,300,  wbicb  tbe  sureties  guaran- 
tied. In  trutb,  tbe  plaintiff,  ratber  tbau  tbe 
defendants,  bas  cause  to  complain  because  tbe 
jury.  In  response  to  tbe  third  issue,  have 
credited  tbe  defendants  witb  $841.25  paid  by 
F.  A  Krauss  after  tbe  dissolution  of  tbe 
partnersbip,  in  face  of  tbe  uncontradicted  tes- 
timimy  tbat  socb  payments  were  cash  pay- 
ments exacted  of  F.  A.  Krauss  for  tbe  goods 
bougbt  by  bim  after  tbe  dissolution.  Tbe 
rule  applying  payments  to  tbe  oldest  indebt- 
edness bas  no  application  wbere  tbe  under- 
standing of  parties  is  to  tbe  contrary.  Mil- 
ler T.  Womble,  122  N.  C.  185,  20  S.  E.  102. 
But  tbe  Jury  baying  applied  tbem  to  tbe  debt 
of  tbe  firm,  tbe  balance  recovered  by  tbe 
plaintiff  in  tbis  action  is  only  $192.32,  in- 
stead of  $1,011.25,  wbicb  was  due  by  tbe 
firm  at  tbe  date  of  tbe  dissolution,  and  wbicb 
was  covered  by  tbe  contract  of  guaranty; 
leaving  a  loss  to  tbe  plaintiff  of  tbe  amount 
due  by  F.  A.  Krauss  after  tbe  dissc^ution, 
thougb  tbe  evidence  was  tbat  tbe  above  $841.- 
25  was  applied  for  goods  as  he  bougbt  tbem. 
The  Jury  having  found  that  such  payments 
were  to  go  upon  tbe  firm  debt,  there  is  only 
the  question  left  whether  tbe  $192.82  was  re- 
leased by  action  of  the  plaintiff,  and  the  Jury 
have  found  witb  tbe  plaintiff  as  to  tbat  No 
error. 

(US  N.  C.  1104) 

STATE  V.  NBWCOMB. 

(Supreme  Gouit  of  North  Carolina.     May  22, 

1900.) 

INTOXICATING  LIQUORS-DISPBNSART  LAW- 
INDICTMENT— SUPFICIENCY— MO- 
TION IN  ARREST. 

l.An  indictment  under  Acts  1809,  c.  254,  § 
1.  creating  a  "dispensary"  in  the  town  of 
Greensboro,  and  making  it  a  misdemeanor  to 
sell  spirituous  liqaors  otherwise  than  as  there- 
in provided,  need  not  aver  that  the  dispensary 
was  in  operatioD  upon  the  date  when  the  of- 
fense is  diarged  to  nave  been  committed,  since 
under  section  8  of  said  act,  providing  that  the 
dispensary  board  shall  establish  the  dispensa- 
ry ^on  the  1st  of  July,  1809,  or  as  soon  there- 
after as  possible,'*  and  that  there  shall  be  no 
prosecution  under  the  act  until  said  dispensary 
IB  open«  the  presumption  is  that  the  law  went 
into  force  July  1,  1899;  and,  if  it  did  not,  that 
fact  is  a  matter  of  defense,  which  the  defend- 
ant must  set  up. 

2.  It  cannot  be  taken  advanta^  of  by  a  mo- 
tion in  arrest  of  judgment,  which  admits  the 
truth  of  the  allegations  of  the  indictment. 

Douglas,  J^  dissenting. 

Appeal  from  superior  court,  Guilford  coun- 
ty;  Timberlake,  Judge. 

B.  G.  Kewcomb  was  indicted  for  the  of- 
fense of  selling  liquor  in  the  town  of  Greens- 
tx>ro,  contrary  to  Acts  1899,  creating  a  dis- 


pensary. From  a  Judgment  convicting  biin 
of  tbe  offense  charged, '  defendant  appeals. 
Affirmed. 

Bynum  &  Bynum  and  J.  N.  Staples,  for  ap- 
pellant Brown  Shepherd  and  tbe  Attorney 
General,  for  the  State. 

CLARK,  J.  Tbis  is  an  indictment  for  sell- 
ing liquor  in  Greensboro  contrary  to  tbe  pro- 
visions of  the  act  creating  a  "dispensary"  in 
tbat  town.  Acts  1899,  c.  254.  Tbe  defend- 
ant frankly  and  properly  abandoned  here  tbe 
exceptions  upon  which  the  appeal  has  come 
up,  conceding  tbat  tbey  bad  been  settled  by 
tbe  decision  in  Garsed  v.  €ity  of  Greensboro 
(N.  G.;  at  tbis  term)  35  S.  £3.  254,  wbicb  sus- 
tained the  constitutionality  ot  the  act  The 
sole  point  now  raised  is  a  motion  in  arrest  of 
judgment  made  for  the  first  time  in  tbis 
court  (probably  an  afterthought),  on  the 
ground  tbat  tbe  indictment  does  not  aver 
tbat  tbe  dispensary  was  in  operation  upon 
November  7,  1899,  when  tbe  offense  charged 
was  committed.  Tbe  act  was  ratified  on 
February  24,  1899.  Section  1  thereof  makes 
tbe  sale  of  spirituous  liquor,  otherwise  than 
is  therein  provided,  a  misdemeanor;  and  sec- 
tion 3  provides  that  tbe  dispensary  board 
shall  establish  the  dispensary  "on  the  1st  of 
July,  1899,  or  as  soon  thereafter  as  possible," 
and  that  "there  shall  be  no  prosecution  under 
tbe  provisions  of  tbis  act  for  tbe  sale  of  liq- 
uor until  said  dispensary  is  open."  Tbe  clear 
presumption  is,  nothing  else  appearing,  that 
tbe  law  went  into  force  on  July  1,  1899,  and, 
if  it  did  not  the  fact  wbicb  would  withdraw 
tbe  defendant  from  liability  is  a  matter  of 
defense,  which  be  might  have  set  up  if  tbe 
evidence  and  bis  admission  bad  not  been 
tbe  other  way.  The  rule  of  pleading  in  crim- 
inal actions  has  been  long  settled,  by  uni- 
form decisions,  tbat  wbere  tbe  matter  which 
would  withdraw  a  case  from  the  operation  of 
a  statute  creating  a  criminal  offense  (here 
section  1)  is  in  another  section  of  tbe  statute 
(here  section  3),  or,  indeed,  when  in  the  same 
section,  if  it  is  in  a  proviso,  then  such  mat- 
ter is  not  required  to  be  negatived  by  the 
indictment  but  must  be  set  up  on  the  trial 
as  a  matter  of  defense.  State  v.  Downs,  IIG 
N.  C.  1064,  21  S.  B.  68^,  citing  Same  v. 
George,  93  N.  C.  567;  Same  v.  Lanier.  88  N. 
G.  6u8;  Same  v.  Beaton,  81  N.  O.  542;  Same 
V.  Tomlinson,  77  N.  C.  528;  Same  v.  Norman, 
13  N.  C.  222.  In  tbe  last-named  case,  Hen- 
derson, C.  J.,  draws  a  clear  distinction  be- 
tween a  proviso  which  withdraws  a  case 
from  the  operation  of  a  statute,  which  is  a 
matter  of  defense,  and  need  not  be  negativ- 
ed in  tbe  indictment  and  a  condition  upon 
tbe  existence  of  which  tbe  statute  depends, 
which  must  be  averred.  It  has  since  been 
approved,  among  other  instances,  in  State  v. 
Davis,  109  N.  C.  780,  14  S.  E.  66,  and  Sajne 
V.  Melton,  120  N.  C.  591,  26  &  B.  933. 

The  indictment  charges  that  the  defendant 
Von  the  7tb  of  November,  189^,  at  and  in  tbe 
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county  of  Guilford,  and  in  the  city  of  Greens- 
boro, unlawfully  and  willfully  did  sell  and 
retail  to  James  B.  Taylor  spirituous  liquor, 
the  said  E.  G.  Newcomb  not  then  and  there 
being  manager  for,  or  agent  or  servant  of, 
the  dispensary  board  for  the  city  of  Greens- 
boro, empowered  to  sell  as  provided  by  the 
act  of  1899  (chapter  254,  Pub.  Laws),  con- 
trary to  the  statute  in  such  case  made  and 
provided.*'  The  motion  in  arrest  admits  the 
truth  of  these  allegations,  and,  indeed,  it  is 
determined  by  the  yerdict;  and  as  the  de- 
fendant seeks  by  this  motion  to  withdraw 
himself  from  liability  to  the  statute,  contrary 
to  whose  proTlsions  It  is  both  admitted  and 
found  that  he  made  the  sale,  it  was  incum- 
bent upon  him  to  prove  such  fact  in  his  de- 
fense. State  y.  Ballard,  6  N.  C.  186.  This  is 
not  nice  State  v.  Chambers,  93  N.  G.  600, 
chiefly  relied  on  by  the  defendant.  That 
was  not  a  case  where  the  act  was  to  go  into 
effect  on  a  day  named,  subject  to  be  suspend- 
ed if  something  was  not  done,  which  is  this 
case,  but  the  act  was  not  to  go  into  effect 
at  all  until,  upon  a  vote  of  the  people,  it  was 
affirmed  and  made  a  law.  Of  course,  in  the 
latter  case,  it  must  be  both  averred  and  prov- 
ed that  the  vote  which  was  essential  to  the 
validity  of  the  act  was  in  favor  of  making 
it  a  valid  statute.  Here  the  act  is  positive, 
and  goes  into  effect  on  the  date  therein 
specified,  with  a  provision  withdrawing  the 
selling  of  liquor  from  prosecution  thereunder 
**until  said  dispensary  is  open";  thus  making 
the  defeasance  a  matter  of  defense,  for  un- 
less the  defeasance  is  shown  the  statute  is 
in  force  from  July  1st  It  is  no  more  neces- 
sary to  aver  in  the  indictment  that  the  sale 
was  after  the  opening  of  the  dispensary  than 
it  would  be  to  aver  that  any  other  act,  made 
criminal  by  statute,  took  place  after  the 
statute  was  passed.  State  v.  Fleming,  107 
K.  C.  905,  12  S.  E.  131.  If  the  occurrence 
was  before  the  time  at  which  such  act  be- 
came criminal,  that  Is  a  matter  of  defense 
arising  upon  the  evidence.  State  v.  Ballard, 
supra.  If  it  were  necessary  to  put  in  an  In- 
dictment now  a  negative  averment  that  this 
sale  was  not  before  the  dispensary  opened, 
the  same  averment  would  be  necessary  in  ev- 
ery indictment  under  the  statute  for  all  the 
years  to  come,  lis  long  as  it  is  in  force. 
State  V.  Fleming,  supra« 

The  other  cases  cited  by  the  defendant  are 
all  cases  in  which  the  exception  is  named  in 
the  same  clause  which  created  the  offense, 
and  it  is  not  negatived  in  the  indictment, 
and  therefore  upon  its  face  the  offense  de- 
scribed in  the  act  is  not  charged.  Indeed, 
this  was  also  the  case  in  State  v.  Chambers, 
supra,  where  it  is  said:  **The  indictment 
does  not  sufficiently  charge  an  offense  under 
the  statute,**  which  "provides  that  in  a  con- 
tingency specified  in  it,  depending  upon  a 
popular  vote  to  be  taken  as  therein  directed. 
It  shall  be  unlawful  to  sell  spirituous  liq- 
aors,'*  etc.;  hence  In  the  face  of  the  Indict- 
ment, It  not  appearing  that  the  contingency 


dehors  upon  which  the  statute  was  to  have 
validity  had  occurred,  proof  of  sale  did  not 
prove  its  illegality.  Here,  the  statute  being 
valid,  any  fact  dehors  which  would  with- 
draw the  defendant  from  its  operation  is  a 
matter  of  defense.  The  sale  is  alleged  on 
November  7,  1899,  and  the  motion  in  arrest 
of  Judgment  admits  the  fact,  which,  besides, 
was  not  controverted  on  the  trial.  There 
can  be,  in  fact,  no  injustice  done  the  defend- 
ant; for  there  is  an  express  admission  in  the 
record  by  him  that  the  dispensary  was  opened 
in  the  city  of  Greensboro  under  said  act  on 
July  1,  1899,  and  has  been  in  operation  ever 
since.  If  the  Judgment  could,  under  the  set- 
tled rules  of  criminal  procedure,  be  arrested, 
it  would  therefore  be  a  vain  thing,  and  of  no 
benefit  to  the  defendant  Though  this  con- 
sideration should  not  avail  to  defeat  the  de- 
fendant of  any  legal  right,  if  such  he  had, 
to  have  the  Judgment  arrested,  still  it  shows 
the  wisdom  of  the  rule  that  such  matters 
are  defenses  to  be  set  up  and  proved  by  the 
defendant  who  seeks  to  withdraw  himself 
from  the  operation  of  a  statute  creating  a 
criminal  offense.    Affirmed. 

DOUGLAS,  J.  I  cannot  concur  in  the 
Judgment  of  the  court  Whatever  may  be 
my  personal  views  as  to  the  benefits  of  the 
dispensary  system,  I  cannot  ignore  the  right 
of  one  charged  with  crime  to  be  tried  ac- 
cording to  the  law  of  the  land.  To  my  mind, 
an  indictment  must  directly  charge  a  crimi- 
nal offense.  The  Jury  cannot  find  the  de- 
fendant guilty  of  more  than  is  charged  in 
the  indictment,  and,  if  the  facts  therein 
stated  are  not  of  themselves  sufficient  to 
show  the  guilt  of  the  defendant  if  they  are 
found  to  be  true,  then  no  Judgment  can  be 
pronounced  upon  the  verdict  If  every  alle- 
gation in  the  bill  is  consistent  with  the  in- 
nocence of  the  defendant,  a  verdict  that  he 
is  '*gullty  in  the  manner  and  form  as  char- 
ged in  the  bill  of  indictment"  has  no  legal 
effect  Guilty  of  what?  Of  what  the  Indict- 
ment charges,  but  not  of  what  the  law  con- 
demns. The  penalty  is  prescribed  for  vio- 
lating the  law,  and  where  there  is  no  viola- 
tion of  the  law  no  penalty  can  be  imposed. 
In  the  case  at  bar  every  word  in  the  indict- 
ment may  be  true,  and  yet  the  defendant 
may  not  be  guilty  of  any  criminal  act  be- 
cause it  is  not  charged  that  the  dispensary 
had  been  opened,~an  essential  requisite  to 
any  conviction  under  the  act  The  essential 
parts  of  section  3  of  the  act  are  as  follows: 
"The  said  dispensary  board  on  the  1st  day  of 
July,  1899,  or  as  soon  thereafter  as  possible, 
shall  establish  one  dispensary  in  said  city,  to 
be  located  on  one  of  the  principal  streets,  for 
the  sale  of  spirituous,  vinous  and  malt  liq- 
uors, and  there  shall  be  no  prosecution  under 
this  act  for  the  sale  of  liquor  until  said  dis- 
pensary shall  be  open."  The  latter  part  is 
not  an  exception,  or  even  a  proviso,  but  is  a 
part  of  the  very  sentence  Itself  which  estab- 
lishes the  dispensary.    There  is  not  even  a 
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semicolon  between  them,  only  a  comma.  It 
does  not  profess  to  "withdraw"  any  Indi- 
Tidual  or  class  "from  the  operation  of  the 
statute,**  but  withdraws  the  statute  Itself 
from  operation  as  to  any  criminal  effect  un- 
til the  condition  is  complied  with.  It  is  In 
the  nature  of  a  condition  precedent,  which 
must  be  strictly  complied  with  before  the 
statute  can  have  any  penal  effect  whatso- 
ever. So  far  from  there  being  a  "clear  pre- 
sumption" that  the  law  went  Into  force  on 
July  1,  1890  (by  which,  I  suppose,  Is  meant 
the  criminal  operation  of  the  law),  this  pre- 
sumption is  rebutted  by  the  statute  itself, 
which  specifically  provides  (1)  for  its  failure 
to  do  so,  and  (2)  that  it  shall  not  do  so  until 
after  the  happening  of  a  certain  event  This 
•event  might  never  have  happened.  Indeed, 
the  author  of  the  bill  evidently  anticipated 
some  trouble,  as  he  provided  In  one  place 
that  the  city  of  Greensboro  should  appropri- 
ate $2,000,  or  as  much  thereof  as  might  be 
necessary,  to  establish  the  dispensary,  and 
then  Immediately  provided  that  the  dispen- 
sary board  might  establish  said  dispensary 
without  receiving  said  appropriation.  His 
foresight  was  justified  by  subsequent  events, 
as  the  city  has  been  enjoined  from  appro- 
priating the  money.  Garsed  v.  City  of 
Greensboro  (N.  C;  at  this  term)  35  S.  B. 
254.  All  these  anticipations,  precautions, 
and  provisos  arising  on  the  face  of  the  act 
tend  strongly  to  show  that  there  Is  no  legal 
presumption  that  the  dispensary  was  opened 
on  July  1,  1899.  The  very  reasoning  of  the 
opinion,  with  the  authorities  cited  therein, 
prevents  me  from  concurring  in  its  conclu- 
sion. The  opinion  of  the  court  says:  "In 
the  last-named  case  [State  v.  Norman,  18  N. 
C.  222],  Henderson,  C.  J.,  draws  a  clear  dis- 
tinction between  a  proviso  which  withdraws 
a  case  from  the  operation  of  a  statute,  which 
is  a  matter  of  defense,  and  need  not  be  nega- 
tived in  the  Indictment,  and  a  condition  upon 
the  existence  of  which  the  statute  depends, 
which  must  be  averred."  To  my  mind,  the 
v'ase  at  bar  comes  clearly  within  the  second 
class,  as  its  existence  as  a  criminal  statute 
absolutely  depends  upon  the  establishment 
of  the  dispensary.  Again,  It  is  said  this  case 
Is  not  lilse  State  v.  Chambers,  93  N.  C.  585. 
I  think  It  is.  In  that  case  the  act  making  it 
a  misdemeanor  to  sell  liquor  in  the  town  of 
Morganton  was  not  to  go  into  effect  until 
after  ratification  by  a  vote  of  the  people. 
In  the  case  at  bar  an  act  making  it  a  misde- 
meanor to  sell  liquor  in  the  city  of  Greens- 
boro is  not  to  go  into  effect  until  after  the 
opening  of  the  dispensary.  In  Chambers' 
Case  this  court  said  it  could  not  take  judi- 
cial notice  that  an  election  had  been  held 
and  of  the  result  thereof.  Neither  can  we 
take  judicial  notice  that  a  dispensary  has 
been  established  in  Greensboro.  In  Cham- 
bers' Case  this  court  held  that  the  indict- 
ment was  fatally  defective,  because  it  did 
not  allege  "that  the  contingency  happened 
upon  which  It  became  unlawful  and  Indict- 


able to  sell  spirituous  liquors  within  the 
area  of  the  territory  specified."  Why  is  not 
the  indictment  in  the  case  at  bar  fatally  de- 
fective, inasmuch  as  it  failed  to  allege  that 
the  contingency  had  happened— the  opening 
of  the  dispensary— upon  which  alone  the 
statute  In  question  could  have  any  criminal 
operation?  I  fail  to  see.  Whoever  the  pris- 
oner may  be,  or  whatever  he  may  have  done, 
he  is  presumed  to  be  innocent  until  lawfully 
convicted,  and  is  entitled  to  a  fair  and  Im- 
partial trial  according  to  "the  law  of  the 
land."  I  am  In  favor  of  a  prompt  and  faith- 
ful enforcement  of  the  law,  without  useless 
delay  or  needless  technicality,  but  I  am  not 
in  favor  of  breaking  down,  by  judicial  con- 
struction, all  the  barriers  which  the  wisdom 
of  the  common  law  has  erected  around  the 
liberty  of  the  citizen. 


cue  N.  c.  <TL) 
HUTCHISON  et*  al.  v.  HUTCHISON  et  aL 

(Supreme  Court  of  North  Carolina.     May  22. 
1900.) 

BQUITT— JUIUSDICTIQN-LIPH  ESTATE   WITH 
CONTINGENT  REMAINDER— SALE. 

Where  land  is  devised  to  one  for  life,  with 
remainder  to  such  child  or  children  of  the 
devisee  as  may  survive  her,  and  to  the  chil- 
dren of  any  deceased  child,  equity  is  without 
power  to  decree  a  sale  during  the  life  of  the  life 
tenant,  for  investment,  even  with  the  consent 
of  all  parties  having  a  present  interest,  since 
it  has  not  the  means  of  protecting  the  contin- 
gent interests  that  may  arise  under  the  devise. 

Appeal  from  superior  court,  Mecklenburg 
county;  Allen,  Judge. 

Action  by  D.  P.  Hutchison  and  others 
against  A.  W.  Hutchison  and  others  for  an 
order  for  the  sale  of  certain  real  estate  de- 
vised to  plaintifE  Sarah  W.  Hutchison  for  life, 
with  remainder  to  the  children  surviving  her. 
A  demurrer  to  the  complaint  was  overruled, 
and  defendants  appeal.    Reversed. 

Jones  &  TlUett,  for  appellants.  Burwell, 
Walker  &  Causler,  for  appellees. 

PAIRCLOTH,  O.  J.  David  Parks  died  in 
1873,  having  devised  one  half  of  the  residue 
of  his  estate  to  his  wife  for  life,  and  in  re- 
mainder to  his  grandson  D.  P.  Hutchison, 
and  the  other  half  of  the  residue  to  his  said 
grandson,  with  power  to  sell  the  brick-house 
place  and  the  Silas  Orr  tract  when  he 
thought  best  to  do  so.  Prior  to  August  term, 
1891,  M.  A.  Brem  became  the  owner  of  the 
Interest  and  estate  of  the  said  D.  P.  Hutchi- 
son in  the  said  land  known  as  the  "David 
Parks  Place."  In  1891  the  said  M.  A.  Brem 
instituted  this  action  against  the  defendants, 
who  were  the  only  persons  living  and  Inter- 
ested in  the  subject  of  the  action,  for  the 
sale  of  said  land;  the  proceeds  to  be  rein- 
vested for  their  mutual  advantage.  In  1891 
7.1  acres  of  the  land  was  sold,  and  title  de- 
creed In  this  action,  about  which  there  is  now 
no  contention.  In  1893  the  said  M.  A.  Brem 
died,  leaving  a  will,  in  which  she  directed  as 
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follow! :  "Item  1.  I  give,  devise,  and  be- 
queath my  entire  estate,  real  and  personal, 
to  my  daughter,  Sarah  W.  Hutchison,  for  and 
during  the  term  of  her  natural  life,  and 
at  her  death  to  such  child  or  children  as  she 
Taaj  have  surviving  her;  and  in  case  any 
r'hild  or  children  of  my  said  daughter  should 
die,  leaving  child  or  children,  then  in  that 
event  such  child  or  children  shall  taken  the 
share  that  their  deceased  parent  would  have 
takexL"  D.  P.  Hutchison  and  wife.  Sarah, 
were  made  parties  plaintiff,  as  executor  and 
executrix  of  Mrs.  M.  A.  Brem*s  will 

It  seems  that  all  the  parties  now  interest- 
ed desire  the  sale  of  the  land  to  be  made,  for 
better  investment.  The  chief  question  is, 
can  a  court  of  equity  decree  a  sale,  with  the 
consent  of  all  interested  parties  now  Living, 
of  land  devised  as  above  stated?  We  are 
compelled  by  authority  and  just  reasoning  to 
Answer  in  the  negative.  The  power  of  the 
court  to  sell  the  land  of  minors,  etc.,  when 
they  are  properly  represented  before  the 
court,  has  never  been  questioned  since  the 
act  of  1827,  c.  33,  now  Code,  §  1602.  But  the 
difficulty  in  cases  like  the  present  is  that 
there  is  no  one  in  existence  upon  whom  the 
court  can  act,  to  protect  such  contingent  in- 
terest as  may  arise  in  the  future.  The  devise 
Is  not  to  Sarah  W.  for  life,  and  then  to  her 
children,  but  to  such  children  as  may  survive 
her.  She  and  some  o^  her  children  are  liv- 
ing, some  dead,  and  others  may  be  bom,  and 
some  now  alive  may  predecease  their  moth- 
er. So  no  one  can  say  now  who  will  take 
the  remainder,  and,  such  taker  not  being 
now  known,  no  one  can  represent  him,  and 
it  follows  that  no  sale  can  be  made,  binding 
Buch  remainder-man.  There  are  cases,  in 
which  all  Interests  are  found  in  classes, 
when  the  court  will  act  if  one  of  each  class 
is  before  the  court  This  is  allowed  because 
It  is  the  policy  of  the  law  and  the  disposition 
of  the  courts  to  unfetter  alienation  and  give 
property  free  circulation.  The  question  was 
[^resented,  by  a  similar  devise,  in  Watson  v. 
Watson,  56  N.  C.  400,  and  the  power  of  the 
court  was  denied.  That  decision  has  been 
followed  in  numerous  instances,  presenting 
strictly  the  same  question.  Williams  v.  Has- 
seU,  74  N.  C.  434;  Justice  v.  Guion,  76  N.  C. 
442;  Ex  parte  Miller,  90  N.  0.  625.  The  sole 
ground  of  the  demurrer  was  that  the  court, 
upon  the  admitted  facts,  was  without  au- 
thority to  decree  a  sale.  We  think  the  Judg- 
ment overruling  the  demurrer  was  erroneous. 
Reversed. 


(IM  N.  C.  «74) 

DUCKWORTH  v,  ORjR  et  aL 

(Supreme  Court  of  North  Carolina.     May  22; 

1900.) 

OIPT    CAUSA    MORTIS— DBLIVBRY— BVIDBNCB- 

BURDBa^    OF    PROOF— PRINCIPAL,    AND 

AGENT— INSTRUCTIONS  TO  JURY. 

1.  Where,  in  an  action  for  the  recovery  of 

moneys  alleged  to  belong  to  the  estate  of  a 

decedent,  defendant  claims  to  hold  the  same  as 

an  absolute  gift  from  intestate,  the  burden  is 


1  ^o  defendant  to  prove  l>oth  the  gift  and  the 
I  deliyery  of  the  moneys  before  the  death  of 
I  the  donor,  by  passing  over  the  same  wiUi  in- 
i  tent  to  transfer  the  right  to  tbe  money  and  the 
'  possession  thereof. 

2.  Where  money  is  delivered  to  one's  agent, 
with  directions  to  deliver  same  to  a  third  party 
as  a  gift,  and  the  agent  fails  to  make  the  de- 
livery before  his  principal's  death,  the  agency 
and  power  to  deliver  are  thereby  revoked. 

3.  Under  Code,  t  413,  requiring  the  court  in 
charging  the  jurv  to  state,  in  a  plain  manner, 
the  evidence,  ana  explain  the  law  arising  there- 
on, the  court  is  not  required  to  charge  the  jury 
where  the  question  at  issue  is  simply  one  of 
fact,  and  the  evidence  is  neither  conflicting  nor 
complicated. 

Appeal  from  superior  court,  Transylvania 
county;  Coble,  Judge. 

Action  by  J,  E.  Duckworth,  as  adminis- 
trator of  estate  of  Thomas  P.  Jordan,  against 
Hulda  Orr  and  another,  for  the  recovery  of 
certain  moneys.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Tucker  &,  Murphy  and  W.  W.  Zacfaary,  for 
appellants.    Geo.  A.  Shuford,  for  appellee. 

FAIRCLOTH,  C.  J.  The  main  question  is 
whether  the  plaintiff's  testator  gave  and  de- 
livered to  the  defendant  Hulda  Orr,  during 
his  life,  the  moneys  in  controversy.  It  is 
shown,  and  not  denied,  that  two  years  be- 
fore his  death  Thomas  P.  Jordan  removed  to 
the  house  of  his  sister,  the  said  Hulda,  and 
remained  there  until  his  death,  and  that  he 
carried  with  him  $2»000  in  gold,  and  $200  or 
$300  in  other  moneys.  It  is  admitted  by  the 
defendant  that  she  had  received  and  appro- 
priated said  moneys  to  her  own  use,  but  she 
claimed  that  her  said  brother  had  made  an 
absolute  gift  to  her  of  all  his  money.  The 
other  defoidant,  Hannah,  daughter  of  Hulda, 
testified  that  the  said  testator  before  his 
death  made  a  gift  of  all  his  money  to  her 
mother;  that  she  had  kept  the  money  for  her 
mother  until  after  her  uncle's  death,  when 
she  removed  it  from  the  place  where  it  was 
deposited.  "Her  language  was:  "It  was  kept 
In  the  house  by  me  for  my  mother,  and  none 
of  it  was  given  away  until  after  Uncle  Tom 
died,  when  it  was  moved.  I  moved  it,  and 
no  one  else  had  aii3rthlng  whatever  in  any 
manner  to  do  with  it  nor  handled  it'*  The 
issue  submitted  was:  "Did  Hulda  Orr  and 
Hannah  Orr,  or  either  of  them,  wrongfully 
and  fraudulently  convert  to  their  own  use, 
or  to  the  use  of  either  of  them,  the  moneys 
of  the  testator,  Thomas  P.  Jordan,  as  alleged 
in  the  complaint?*  The  jury  answered, 
••Yes;  Hulda  Orr."  There  was  evidence  of- 
fered by  the  plaintiff  tending  to  prove  that, 
when  the  said  Jordan  moved  to  the  house  of 
the  defendant  Hulda,  the  said  gold  was  put 
by  him  and  the  said  Hannah  Orr  in  a  small 
room  adjoining  the  room  occupied  by  him  and 
his  wife,  and  that  the  gold  remained  there 
until  after  his  death;  that  his  other  money 
was  kept  by  him  in  a  small  box  under  his  pil- 
low until  the  day  before  his  death,  when  he 
was  supposed  to  be  dying,  when  It  was  taken 
from  under  his  pillow  by  Hannah  Orr,  and 
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immediately  after  his  deatli  all  his  money 
was  taken  possession  of  by  Hulda  and  "Han- 
nah,  and  used  as  their  own.  There  was  also 
other  evidence.  The  verdict  settles  the  mat- 
ter, nnless  there  was  error  in  the  triaL 

It  does  not  appear,  except  as  it  is  to  be  in- 
ferred from  the  Terdict,  whether  the  money 
was  delivered  to  Hulda  l)efore  or  soon  after 
the  death  of  her  brother.  The  bnrden  of 
showing  the  gift  and  delivery  of  the  prop- 
erty before  the  testator's  death  rested  on  the 
defendant.  In  the  recent  cases  cited  below, 
the  whole  qnestion  of  the  delivery  of  per- 
sonal property,  sufficient  to  pass  title,  was 
carefnlly  and  fully  considered,  and  we  deem 
it  unnecessary  to  repeat  the  argument.  It 
appears  there  that  symbolical  delivery  does 
oot  prevail  hi  this  state,  and  that  in  a  certain 
class  of  cases  constructive  delivery  is  suffi- 
cient when  actual  delivery  is  impracticable. 
WiUiams,  Per.  Pr.  34.  It  is  also  held  that 
delivery  is  essential  to  a  gift  of  personal  prop- 
erty in  Noble  v.  Smith,  2  Johns.  52,  whether 
it  be  inter  vivos  or  mortis  causa.  This  means 
passing  over  the  property  with  intent  to 
transfer  the  right  and  the  possession  of  the 
same.  Newman  v.  Bost,  122  N.  C.  524,  29  S. 
EL  848;  WQson  v.  Featherston,  122  N.  G. 
747,  30  S.  B.  325;  Medlock  ▼,  Powell,  96  N. 
C.  409,  2  a  B.  149. 

The  exceptions  to  the  rejection  of  evidence 
are  without  force,  as  they  refer  to  questions 
that  were  immat^al  or  incompetent  under 
Ck>de,  9  590. 

The  tenth  exception  was  to  the  charge. 
His  honor  told  the  jury  that  the  burden  of 
Showing  a  wrongful  conversion  was  on  the 
plaintiff;  also  that  if  they  should  find  that 
Thomas  P.  Jordan  had  money  in  his  posses- 
sion belonging  to  him  when  he  went  to  the 
defendant's  house,  and  said  money  was  aft- 
erwards in  possession  of  and  claimed  by  the 
defendant  as  a  gift,  then  the  burden  was 
upon  the  defendant  to  prove  such  gift  by  the 
greater  weight  of  the  evidence.  Eleventh  ex- 
ception:  His  honor  instructed  the  Jury  that 
If  said  Jordan  delivered  the  money  in  ques- 
tion to  his  own  agent,  with  direction  to  de- 
liver the  same  to  Hulda  Orr,  and  said  agent 
failed  to  do  so  before  the  principal's  death, 
then  the  death  of  Jordan  revoked  the  agency 
and  power  to  deliver  the  same  after  his  death. 
We  do  not  observe  any  error  in  the  tenth  and 
eleventh  Instructions,  and  those  exceptions 
were  properly  overruled. 

The  eighth  exception  was  that  his  hpnor 
failed  to  "state  hi  a  plain  and  correct  man- 
ner the  evidence  given  in  the  case,  and  de- 
clare and  explain  the  law  arising  thereon,** 
as  required  by  section  418  of  the  Code.  That 
section  has  been  so  oftoi  construed  that  It 
seems  only  necessary  to  apply  its  true  mean- 
ing to  individual  cases  as  they  are  presented. 
There  was  a  simple  fact  at  issue  between  the 
parties,  1.  e.  whether  the  testator  gave  this 
money  to  the  defendant  Hulda.  The  prin- 
cipal evidence  was  that  of  the  daughter  Han- 
nah, and  the  admission  and  claim  of  the  de- 


fendant Hulda.  The  case  clearly  falls  within 
the  reasonable  rule  laid  down  by  Ashe,  J., 
in  HoUey  v.  HoUey,  94  N.  G.  96.  The  Oode 
(section  413)  does  not  require  the  Judge  *'to 
charge  the  Jury  where  the  facts  at  issue  are 
few  and  simple  and  no  principle  of  law  is 
involved,  unless  he  is  requested  to  do  so;  but 
hi  cases  where  the  witnesses  are  numerous, 
or  the  testimony  conflicting  or  complicated, 
and  different  principles  of  law  are  applicable 
to  different  aspects  of  the  case,  it  is  bis  duty 
to  conform  to  the  requirements  of  the  stat- 
ute." It  would  have  been  difficult  in  the 
present  case  for  the  Jury  to  fail  to  under- 
stand the  single  fact  at  issue,  and  the  bearing 
of  the  evidence  thereon.    Affirmed. 


(m  N.  C.  629) 
ARROWOOD  et  al.  v.  SOtJTH  CAROLINA  & 
G.  EXTENSION  RY.  00. 

(Supreme  Court  of  North  Carolina.     May  22, 
1900.) 

RAILROADS  -  NEOUOBNCB  -  INXURT  CAUSING 
DEATH  —  PROXIMATE  CAUSE  —  DEFECTIVE 
LOOKOUT  OF  ENGINEER  —  EVIDENCE  —  IN- 
STRUCTION TO  JURY. 

1.  An  ex  parte  map  or  plat  of  the  scene  of  an 
accident  may  be  UEed  in  evidence  to  explain 
the  testimony  of  a  witness  in  relation  to  points 
and  distances  referred  to. 

2.  Vt^here  the  public  are  accustomed  to  using 
a  railroad  track  as  a  passway,  the  railroad  com- 
pany must  exercise  a  greater  degree  of  care  in 
running  its  trains  at  such  point  than  where  the 
track  is  not  so  used. 

3.  Where,  by  reason  of  a  curve  in  the  road, 
and  the  obstruction  of  the  view  by  the  smoke- 
stack, the  engineer  is  unable  to  keep  a  proper 
lookout  for  persons  on  the  track,  and  such  look- 
out can  be  maintained  with  the  aid  of  a  fire- 
man. It  is  the  duty  of  the  railroad  company  to 
have  a  fireman  assist  the  engineer  in  keeping 
the  lookout. 

4.  Nonexpert  witnesses  who  went  to  the  placp 
where  plaintiffs  intestate  was  struck  by  de- 
fendanrs  engine,  on  a  dark  night,  such  as  that 
on  which  the  intestate  was  killed,  and  made 
observation  of  the  light  cast  by  one  of  defend- 
ant's engines  with  an  oil  heedllgbt,  such  as  is 
used  on  all  of  defendant's  engines,  are  competent 
to  testify  to  the  result  of  their  observations. 

5.  Evidence  that  defendant's  engineer  could 
have  seen  the  deceased,  and  that  he  did  not 
see  him  when  it  was  his  duty  to  have  seen 
him,  is  competent  on  behalf  of  the  plaintiff. 

6.  Although  plaintiff's  intestate  was  wrong- 
fully on  defendant's  track  at  the  time  he  was 
killed,  yet  If  by  reasonable,  ordinary  care  in 
keeping  a  lookout  the  killing  might  have  been 
prevented,  then  the  defective  lookout  kept  by 
defendant  was  the  proximate  cause  of  his 
death. 

Appeal  from  superior  court,  McDowell 
county;  Shaw,  Judge. 

Action  by  Mathilda  D.  Arrowood  and  J. 
J.  Davis,  as  administrators  of  estate  of  Al- 
bert Arrowood,  deceased,  against  the  South 
Carolina  &  Georgia  Extension  Railway  €k)m- 
pany  for  causing  the  death  of  plaintiff's  in- 
testate. The  court  permitted  certain  plats  of 
the  scene  of  the  accident  to  be  used  in  ex- 
planation of  the  testimony  of  one  of  the  wit- 
nesses for  plaintiff,  but  instructed  the  Jury 
that  the  map  was  not  evidence  in  itself,  not 
having  been  made  under  an  order  -  of  court, 
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but  ex  parte,  In  the  absence  of  defendant, 
and  that  they  were  i)ermitted  to  look  at  It 
and  consider  it  only  in  explanation  of  the 
testimony  of  the  witness.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Loclie  Craig  and  P.  J.  Sinclair,  for  appel- 
lant. D.  W.  Robinson,  E.  J.  Justice,  and  J. 
T.  Perkins,  for  appellees. 

CLARK,  J.  The  first  exception  for  per- 
mitting the  use  of  the  map  cannot  be  sus- 
tained, as  It  was  admitted  merely  to  explain 
the  witness'  testimony  and  as  a  part  thereof. 
Riddle  v.  Town  of  Germanton,  117  N.  C. 
387,  23  S.  B.  332,  and  cases  cited;  Tankard 
V.  Lumber  Co.,  117  N.  C.  558,  23  S.  B.  46. 

The  court  instructed  the  jury  that  if  they 
found  from  the  evidence  "that  this  was  a 
public  passway,  as  heretofore  defined,  and 
that  the  engineer,  by  reason  of  the  curre  in 
the  road  and  the  obstruction  of  the  smoke- 
stack, could  not  keep  a  proper  lookout  for 
persons  on  the  track,  and  that  the  fireman 
could  have  done  so,  then  it  would  have  been 
the  duty  of  the  defendant  to  have  had  this 
fireman  to  have  assisted  this  engineer  in 
keeping  this  outlook."  And  also:  ''What 
might  be  ordinary  care  under  certain  circum- 
stances might  not  be  ordinary  care  under 
other  circumstances;  and  if  you  should  find 
from  the  evidence,  under  the  rules  to  be 
hereinafter  given  you,  that  the  public  were 
in  the  habit  of  using  the  railroad  track  at 
the  point  of  the  accident  as  a  passway,  then 
a  greater  degree  of  care  would  be  required 
of  the  defendant  in  running  its  trains  at  this 
point  than  the  defendant  would  have  exer- 
cised in  running  its  trains  along  the  track 
where  the  public  had  not  been  habitually 
permitted  to  use  the  track  as  a  passway." 
"All  that  the  defendant  Is  required  to  do  is 
to  use  ordinary  care  under  the  circumstances 
of  the  easel  and,  in  determining  whether  the 
defendant  was  negligent  as  alleged  In  the 
complaint,  you  must  first  ascertain  what  du- 
ty, if  any,  it  owed  the  plaintiff's  intestate  at 
the  time  of  the  alleged  killing,  and,  if  it 
owed  a  duty,  whether  or  not  it  failed  to  per- 
form that  duty.*'  The  above  paragraphs  of 
the  charge  are  excepted  to,  but  without 
cause.  There  was  ample  evidence  to  go  to 
the  jury  tending  to  show  that  the  track  was 
used  habitually  as  a  passway,  and  in  telling 
the  jury  that,  If  they  found  such  to  be  the 
fact,  the  defendant  should  observe  a  greater 
degree  of  care  than  in  running  its  trains 
where  the  track  was  not  so  used,  the  court 
was  stating  almost  a  truism.  In  moving 
trains  through  a  crowded  city,  it  must  be  at 
a  lower  speed,  with  much  greater  control 
over  the  engine,  and  keener  lookout  kept  In 
front,  than  in  going  along  a  straight  track  in 
an  open  and  almost  uninhabited  country, 
and  the  court  properly  told  the  jury  that  the 
amount  of  care  depended  upon  the  circum- 
stances of  the  case.  So,  on  a  straight  trade, 
the  careful  lookout  of  the  engineer  would  or- 
<!i*3arUy  be  sufficient;  but  on  a  winding  moun- 


tain track,  turning  first  to  the  right,  then  to 
the  left,  if  the  engineer  could  not  see  the  track 
when  the  engine  turned  to  the  left,  then  it 
was  his  duty  to  have  the  fireman  to  look  out 
forward  on  that  side.  The  duty  of  keeping 
the  lookout  is  on  the  defendant  If  it  can 
keep  a  proper  lookout  by  means  of  the  engi- 
neer alone,  well  and  good.  If  by  any  reason  a 
proper  lookout  cannot  be  kept  without  the 
aid  of  the  fireman,  he  should  also  be  used. 
If,  by  reason  of  their  duties,  either  the  fire- 
man or  the  engineer  or  both  are  so  hindered 
that  a  proper  lookout  cannot  be  kept,  then 
it  is  the  duty  of  the  defendant,  at  such 
places  on  its  road,  to  have  a  third  man  em- 
ployed for  that  indispensable  duty.  In  Pick- 
ett V.  Railroad  Co.,  117  N.  C.  634,  23  S.  E. 
264,  30  L.  R.  A.  257,  Lloyd  v.  Railroad.  118  N. 
O.  1012,  24  S.  B.  805,  and  a  long  line  of  simi- 
lar cases,  it  is  held  that  It  is  the  duty  of  the 
defendant  to  keep  a  proper  lookout.  It  is 
not  held  ^any where  that  such  lookout  as  the 
engineer  may  be  incidentally  able  to  give 
will  relieve  the  company,  if  that  lookout  is 
not  a  proper  lookout 

The  other  exceptions  do  not  require  coiv- 
sideration.  Similar  exceptions  have  hereto- 
fore been  before  the  court  and  held  to  be 
without  merit  The  evidence  of  three  wit- 
nesses who  went  to  the  place  where  the  in- 
testate was  struck,  and  on  a  dark  night 
(such  as  that  on  which  the  intestate  was 
killed),  and  made  observations  of  the  light 
cast  by  one  of  defendant's  engines  with  an 
oil  headlight,  such  as  all  the  engines  of  de- 
fendant used,  was  competent  to  go  to  the 
jury  for  what  it  was  worth.  It  waa  not  nec- 
essary on  such  matters  of  fact,  depending 
on  ordinary  powers  of  observation  requiring 
no  special  training,  that  the  witnesses  should 
be  experts.  It  was  also  competent  for  the 
jury  to  consider  the  testimony  of  the  en- 
gineer that  he  could  have  seen  the  intestate 
and  did  not  see  him  when  it  was  his  duty 
to  have  seen  him.  Powell  v.  Railway  Co., 
125  N.  C.  370.  34  S.  E.  530. 

The  defendant's  prayer  waa  given,  in  sub- 
stance, in  the  charge,  with  the  exception 
that  the  court  told  the  jury  that  if  the  in- 
testate was  killed  on  a  point  of  the  road 
where  the  public  were  in  the  habit  of  using 
it  with  the  knowledge  and  implied  consent 
of  the  defendant,  and  on  a  curve  which  kept 
the  engineer  from  seeing  the  track,  and  the 
fireman  could  have  done  so  in  time  to  have 
stopped  the  train  and  prevented  the  injury 
without  endangering  the  persons  on  the 
train,  it  waa  the  duty  of  the  fireman  ta  have 
kept  the  outlook.  In  this  modification  there 
was  no  error,  as  already  stated.  If  the  track 
was  habitually  used  by  the  public  to  the 
knowledge  of  the  company,  of  which  there 
was  evidence,  it  would  not  have  decreased 
its  duty  to  look  out  if  such  use  had  not  been 
so  long  continued  and  acquiesced  in  aa  to 
amount  to  Implied  consent  Requiring  im- 
plied consent  to  the  use  of  the  track,  as  well 
as  knowledge  of  its  habitual  use  by  the  pub- 
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lie  as  a  precedent  condition  to  tbe  defend- 
ant's using  the  lookout,  was  an  error  against 
the  plaintiff.  Consent,  express  or  implied* 
wonld  have  lessened  the  liability  of  the  de- 
ceased for  contributory  negligence;  but,  the 
jury  having  found  that  issue  against  the 
plaintiff,  the  sole  question  is  (the  third  issue) 
whether,  "notwithstanding  the  negligence  of 
the  plaintiff's  intestate,  could  the  defendant, 
by  the  exercise  of  ordinary  care,  have  avoid- 
ed the  killing  of  the  intestate?'  The  rail- 
road track  is  for  the  exclusive  use  of  the 
company.  It  pays  for  Its  construction,  and 
has  from  the  state,  by  virtue  of  a  grant  un- 
der the  state's  eminent  domain,  power  to 
condemn  from  private  owners  the  right  of 
way  "for  public  uses";  but  that  use  is  to 
be  exclusive  in  Itself,  subject,  of  course,  to 
public  regulation  and  control  in  its  use. 
Others  have  no  right  to  use  the  track,  and 
when  they  do  so  they  are  guilty  of  contribu- 
tory negligence,  unless  they  have  permission, 
express  or  implied,  from  the  company.  The 
discussion  whether  the  intestate  was  a  li- 
censee or  a  trespasser  has  no  bearing  upon 
this  appeal  by  the  defendant;  for  the  jury 
found  in  the  second  issue  that  the  intestate, 
whether  he  was  licensee  or  trespasser,  was 
wrongfully  on  the  track,  1.  e.  that  he  was 
guilty  of  contributory  negligence.  If  he  was 
a  licensee,  nay  more.  If  he  had  had  an  express 
permit  to  walk  on  the  track,  he  certainly  had 
no  permission  to  lie  down  on  the  track,  and 
the  jury  found  that  issue  against  the  plain- 
tiff. 

But  notwithstanding  a  human  being  is  down 
helpless  on  the  track,  and  is  there  in  his  own 
wrong,  the  railroad  company  acquires  no 
right  to  run  over  and  kill  him  for  his  fool- 
hardiness,  if  by  ordinary  care  it  can  be 
avoided.  Even  a  cow  or  a  hog  does  not  for- 
feit its  life  under  such  circumstances,  if  the 
company's  servants  can  by  ordinary  care 
avoAd  killing.  If,  on  this  occasion,  by  rea- 
sonable, ordinary  care,  in  keeping  a  lookout 
on  both  sides  of  a  winding  mountain  road, 
whose  curves  would  sometimes  obscure  the 
track  from  the  sight  of  the  engineer  on  the 
right-hand  side  of  the  engine,  and  did  so  ob- 
scure it  at  the  point  where  the  deceased  was 
killed,  and  such  defective  lookout  caused  the 
killing,  which  might  otherwise  have  been 
prevented,  then,  notwithstanding  the  negli- 
gence of  the  deceased,  the  defective  lookout 
kept  by  the  defendant  was  the  proximate 
cause  of  the  death.  Such  the  jury  found  to 
be  the  fact  in  this  case.    Affirmed. 


(126  N.  C.  757) 

BMATHERS  v.  GILMER. 

(Supreme  Court  of  North  Carolina.     May  29, 

1900.) 

DBBUS  —  DESCRIPTION  —  WARRANTT  —APPLI- 
CATION OF  RULE  OP  CAVEAT  EMPTOR. 
Where  land  is  sold  in  a  body  without  rep- 
resentation as  to  the  number  of  acres,  and  a 
simple  calculation,  according  to  the  definite 
boundaries,  courses,  and  distances  appearing 


in  a  recorded  deed,  would  disclose  the  numbei 
of  acres  in  the  tract,  and  the  conveyaace  to 
the  purchaser  describes  the  land  by  the  same 
courses  and  distances,  and  as  "containing  five 
hundred  acres,  more  or  less,"  the  rule  of  caveat 
emptor  applies,  and  the  purchaser  cannot  re- 
cover damages  for  any  deficiency  in  the  land 
conveyed. 

Appeal  from  superior  court,  Haywood 
county;   Starbuck,  Judge. 

Action  by  G.  H.  Smathers  against  R.  D. 
Gilmer,  as  trustee  and  administrator  of  es- 
tate of  James  R.  Love,  for  damages  for  de- 
ficiency of  land  described  in  a  deed.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

T.  H.  Cobb,  for  appellant  Simmons,  Pou 
&  Ward,  for  appellee. 

FAIRCLOTH,  C.  J.  This  is  an  action  to 
recover  damages  against  the  defendant,  trus- 
tee and  administrator  of  James  R.  Love,  for 
shortage  in  acreage  in  the  land  described  in 
the  complaint,  lying  in  the  wild  lands  of 
Haywood  county,  tried  by  the  court  by  con- 
sent on  facts  admitted  In  the  pleadings  and 
facts  agreed  on  and  set  out  in  the  judgment; 
said  tract  being  a  part  of  a  large  body  of 
land  in  Haywood  and  adjoining  counties, 
owned  by  said  James  R.  Love.  These  are 
the  facts  material  to  a  decision:  In  Feb- 
ruary, 1876,  the  executors  of  said  Love  con- 
tracted in  writing  to  convey  to  R.  V.  Welch 
a  boundary  of  land  supposed  to  contain  500 
acres,  more  or  less,  etc.,  as  soon  as  the  pur- 
chase money  was  paid.  On  May  9,  1383 
Welch  transferred  this  bond  for  titie  t€ 
Richard  Gray,  and  on  the  same  day  the  sur- 
viving executors  of  Love  executed  and  deliv- 
ered a  sufficient  deed  to  said  Richard  Gray 
for  the  said  tract  of  land  adjoining  the  lands 
of  A.,  B.,  and  C,  and  bounded  by  definite 
courses  and  distances,  "containing  five  hun- 
dred acres,  more  or  less,"  with  a  covenant 
of  authority  to  sell  and  to  warrant  the  same. 
By  a  proper  decree  in  some  proceeding  be- 
tween the  heirs  at  law  of  said  Richard  Gray, 
commissioners  were  appointed  to  sell  said 
tract  of  land  after  due  advertisement,  etc., 
whose  report  of  sale  was  confirmed  by  the 
court;  the  plaintiff  being  the  purchaser  at 
the  price  of  $510.  In  September,  1895,  the 
said  commissioners  made  their  deed  to  the 
plaintiff  for  said  land,  with  same  definite 
description  by  courses  and  distances,  "con- 
taining five  hundred  acres,  more  or  less," 
with  warranty  of  titie  so  far  as  they  were 
required  to  do  by  the  decree  of  the  court. 
The  deed  to  Richard  Gray  was  registered  on 
April  29,  1884.  At  the  time  the  plaintiff 
purchased  he  believed  there  were  about  500 
acres  In  the  tract.  No  representation  was 
made  at  the  sale  as  to  the  number  of  acres, 
and  the  defendant  avers  that  the  sale  In 
1883  to  Gray  was  as  a  solid  body  of  land, 
and  not  by  the  acre.  Soon  after  the  plain* 
tiff  had  purchased,  he  caused  a  survey  of 
the  tract  to  be  made,  and  the  surface  meas- 
urement showed  only  262  acres.    As  a  mat- 
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ter  of  law  his  honor  adjudged  that  the  plain- 
tiff could  not  recover  damages  for  the  defi- 
ciency In  acreage.  The  principles  of  law 
applicable  to  such  cases  are  few  and  sim- 
ple. The  plaintiff  had  two  opportunities  for 
protection:  (1)  A  simple  calculation,  ac- 
cording to  the  definite  boundaries,  courses, 
and  distances  appearing  on  the  record  from 
the  day  of  the  registration  of  Gray's  deed 
for  over  10  years  before  he  purchased;  (2) 
to  require  proper  covenants  in  his  deed  for 
his  protection.  Palling  to  avail  himself  of 
those  means,  he  purchased  at  his  own  risk, 
and  subject  to  the  principle  of  caveat  emp- 
tor. When  each  party  has  equal  means  of 
information,  that  principle  applies,  and  the 
injured  party  Is  without  remedy.  If,  how- 
ever, false  representations  are  made,  on 
which  the  other  party  may  reasonably  rely, 
and  they  constitute  a  material  inducement 
to  the  contract,  and  the  injured  party  has 
acted  with  ordinary  prudence,  courts  of  Jus- 
tice will  afford  relief.  Ordinarily,  the  max- 
im of  caveat  emptor  applies  equally  to  sales 
of  real  and  personal  property,  and  will  be 
adhered  to  where  there  is  no  fraud  (Walsh 
v.  Hall,  66  N.  G.  238);  and  so  as  to  quanUty, 
etc.  (£>theridge  v.  Vernoy,  70  N.  C.  713,  and 
cases  cited).  **Ordinarlly,  the  quantity  of 
acres  contained  in  a  deed  constitute  no  part 
of  the  description,  especially  where  there 
are  specifications  and  localities  given  by 
which  the  land  may  be  located;  but  in 
doubtful  cases  it  may  have  weight  as  a  cir- 
cumstance in  aid  of  the  description,  and  in 
some  cases,  in  the  absence  of  other  definite 
descriptions,  may  have  a  controlling  effect" 
1  GreenL  Bv.  {  301;  Baxter  v.  Wilson,  95  N. 
C.  137;  Cox  V.  Cox,  91 N.  C.  256.  "Quantity  is 
in  no  way  material  except  where  the  bound- 
aries are  doubtful,  and  there  it  is  a  new 
circumstance."  Reddick  v.  Leggat,  7  N.  C. 
589.  These  cases  sufficiently  show  the  uni- 
versal rule  In  this  state.  There  is  no  doubt 
as  to  the  boundaries,  and  it  does  not  appear 
that  the  defendant  had  any  better  Informa- 
tion in  regard  to  the  number  of  acres  than 
the  plaintiff.  It  is  not  so  alleged.  His  hon- 
or's legal  conclusion  was  correct    Affirmed. 


(126  N.  C.  563) 

JORDAN  et  al.  v.   NDWSOMB  et  al. 

(Supreme  Court  of  North  Carolina.     May  22, 
1900.) 

ASSIGNMENT  FOR  BENEFTT  OF  CREDITORS— 
PREFERENCES  —  FRAUD  —  PRESUMPTIONS  — 
HOMESTEAD  —  DEED— WIFE'S  SIGNATURE  — 
OMISSION— ALLrOTMEKT  OF  HOMESTEAD— IN- 
BTRUCTIONS- 

1.  A  deed  of  asBignmeot  for  the  benefit  of 
creditors  is  not  presumptively  fraudulent  be- 
cause payment  of  the  claim  of  the  assignor's 
mother-in-law  is  preferred  over  other  croaitors. 

2.  No  presumption  of  a  fraudulent  intent  in 
the  execution  of  a  deed  of  assienment  for  the 
benefit  of  creditors  arises  from  the  fact  that  at 
the  request  of  the  trustee  an  allotment  of  the 
assignor's  homestead  exemption  was  made  by 
three  of  his  neighbors  without  notice  to  cred- 
itors. 


3.  A  preference  given  in  a  deed  of  assignment 
to  a  feigned  and  fictitious  claim  will  not  render 
the  assignment  fraudulent  as  to  creditors,  since 
such  claim  can  be  eUminated  from  the  assi^- 
ment,  and  the  deed  stand  as  to  the  valid  in- 
debtedness. 

4.  Where,  in  an  action  to  set  aside  an  ai^- 
signment  as  fraudulent  as  against  creditors, 
plaintiff  shows  that  one  of  the  preferred  credit- 
ors is  the  mother-in-law  of  the  assignor;  that 
she  resided  with  him  at  the  time  the  deed  was 
executed;  that,  with  one  exception,  she  was 
given  preference  over  all  othera;  and  that  the 
preferred  claims  will  absorb  all  of  the  debtor's 
property  outside  of  bis  exemptions,— and  nei- 
ther the  mother-in-law  nor  the  assignor  make 
any  effort  to  show  that  the  debt  is  bona  fide, 
plaintiff  is  entitled  to  have  the  jury  instructed 
that  the  indebtedness  is  feigned  and  fictitious. 

5.  Where,  in  a  suit  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors,  plaintiffs  made 
the  assignment  a  pait  of  their  complaint,  and 
alleged  that  the  indebtedness  to  themselves,  re- 
ferred to  in  the  assignment,  was  a  valid  indebt- 
edness, an  instruction  that  in  the  absence  of 
defendant's  showing  the  genuineness  of  a  sub- 
stantial part  of  the  indebtedness  secured  by 
the  assignment,  the  jury  should  find  the  same 
fictitionq  and  the  deed  fraudulent,  was  proper- 
ly refused. 

6.  The  omission  to  have  the  wife  Join  In  a 
deed  of  general  assignment  for  the  benefit  of 
creditors  does  not  render  the  assijoiment  void, 
under  Const,  art  10,  $  8.  providing  that  no 
deed  made  by  the  owner  of  a  homestead  shall 
be  valid  without  the  volnntary  signature  and 
assent  of  his  wife,  where  the  debtor's  home- 
stead exemptions  are  reserved  from  the  opera- 
tion of  the  deed. 

7.  Where  an  assignment  for  the  benefit  of 
creditors  reserved  the  debtor's  homestead  ex- 
emptions, and  directed  the  trustee  to  make  an 
allotment  of  the  same  before  sale,  such  allot- 
ment cannot  be  made  by  persons  appointed  by 
the  trustee,  but  should  be  allotted  by  petition 
and  execution,  or  by  three  commissioners  ap- 
pointed by  the  court,  or  clerk  under  the  in- 
structions of  the  court. 

Furches,  J.,  dissenting. 

Appeal  from  superior  court,  Hertford 
county;  Bowman,  Judge. 

Action  by  Jordan  &  Parker  and  others 
against  John  F.  Newsome  and  others  to  set 
aside  a  deed  of  assignment  as  fraudulent 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

Winbome  &  Lawrence,  for  appellants. 
Geo.  Cowper,  for  appellees. 


MONTGOMERY,  J.  This  action  was  com- 
menced by  the  plaintiffs,  creditors  of  the 
defendant  John  F.  Newsome,  for  the  pur- 
pose of  having  a  deed  of  assignment  made 
by  Newsome  declared  fraudulent  and  set 
aside,  and  that  the  allotment  of  the  home- 
stead to  the  debtor  be  declared  Irregular  and 
void.  The  deed  of  assignment  was  made  to 
George  Cowper,  trustee,  was  dated  January 
2,  1893,  set  out  the  defendant's  insolvency, 
and,  after  reserving  to  the  debtor  the  home- 
stead and  personal  property  exemptions  al- 
lowed him  by  law,  conveyed  the  property, 
real  and  personal,  of  the  debtor.  The  trus- 
tee was  authorized  to  take  possession  of  the 
property,  collect  the  assets,  sell  the  proper- 
ty, and  dispose  of  the  proceeds  as  follows: 
*'(!)  Allot  and  set  apart  to  said  Newsome 
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hl8  homestead  and  personal  propertj  exemp- 
tions allowed  him  by  law.  (2)  Deduct  and 
retain  such  costs  and  expenses  as  shall  be 
necessary  for  the  proper  execution  of  the 
trust,  together  with  5  per  cent,  commissions 
on  receipts  and  disbursements.  (3)  Pay  the 
Camp  Manufacturing  Company,  a  corpora- 
tion duly  chartered  and  organized,  the  sum 
due  it  by  account,  which  is  supposed  and 
believed  by  the  grantor  to  be  about  $1,500. 
(4)  Pay  George  Cowper  $200.  (5)  Pay  Mrs. 
Elizabeth  A.  R.  Partner,  widow  of  the  late 
King  Parker,  $1,500,  for  money  borrowed  of 
her,  and  now  due.  (6)  The  remainder,  the 
said  George  Cowper  shall  distribute  pro  rata 
amongst  each  and  every  one  of  my  creditors 
according  to  their  respective  claims.  But, 
before  any  sale  is  had,  the  said  George  Cow- 
per shall  allot  and  set  apart  to  said  New- 
some  his  homestead  and  personal  property 
exemptions  allowed  him  by  law.'*  The 
plaintiffs  on  the  trial  introduced  evidence 
tending  to  prove  that  the  real  estate  of  the 
defendant  debtor  had  been  allotted  to  him, 
lit  the  request  of  the  trustee,  by  three  of  his 
neighbors,  without  notice  to  creditors,  and 
that  the  land  was  worth  from  $2,000  to  $8,- 
000  at  the  time  of  the  allotment;  that  Mrs. 
Parker,  one  of  the  preferred  creditors,  lived 
with  Newsome  at  the  time  when  the  as- 
signment was  made,  and  was  his  wife's 
mother.  At  the  conclusion  of  the  plaintiffs' 
evidence  the  defendants  moved  to  dismiss 
the  action,  under  the  act  of  1897.  The  plain- 
tiffs requested  the  court  to  instruct  the  Jury: 
That,  if  they  believed  the  evidence,  they 
should  answer  in  the  affirmative  the  first 
and  second  issues:  "(1)  Was  the  deed  of  as- 
signment *  •  *  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
John  F.  Newsome?  (2)  Were  the  debts  set 
out  in  the  deed  of  assignment,  or  any  sub- 
stantial part  of  them,  feigned  and  ficti- 
tious?" That  the  homestead  exemptions  had 
been  allotted  contrary  to  law.  That,  the 
deed  of  assignment  having  been  attacked  for 
fraud,  the  defendants  were  required  to  show 
that  the  debts  therein  secured,  or  some  sub- 
stantial part  of  them,  were  genuine,  and 
unless  they  had  been  so  shown,  the  jury 
should  answer  the  first  issue,  "Yes."  That 
there  was  no  evidence  of  the  genuineness 
of  these  debts,  or  any  part  of  them,  and  the 
jury  should  respond  to  the  first  and  second 
issues,  "Tes."  That  the  assignment  having 
been  executed  by  John  F.  Newsome  alone, 
and  his  wife  not  joining  with  him,  and  the 
judgments  of  the  plaintiffs  having  been  tak- 
en subsequently  to  the  assignment,  and  the 
defendant  Newsome  being  insolvent  at  the 
time,  the  assignment  is  void  as  to  creditors 
and  the  plaintiffs. 

The  instructions  were  all  (except  that  one 
which  concerned  the  second  issue)  properly 
refused.  Neither  the  preference  by  the 
debtor  of  the  claim  of  his  mother-in-law, 
Mrs.  Parker,  nor  the  manner  of  the  allot- 
ment of  the  homestead,  constituted  a  pre- 


sumption of  such  a  fraudulent  intent  on  the 
part  of  Newsome  in  the  execution  of  the 
deed  of  assignment  as  to  make  It  void  as  to 
the  genuine  debts  embraced  in  it.  On  that 
issue  they  were  only  badges  of  fraud,  to  be 
left  to  the  jury  upon  all  the  facts  and_  sur- 
rounding circuinstances.  Even  if  Mrs.  Park- 
er's debt  was  and  is  feigned  and  fictitious, 
that  would  not  render  the  deed  fraudulent 
as  to  the  other  creditors.  That  debt  could 
be  eliminated  from  the  assignment,  and  the 
deed  would  stand  as  to  the  good  debts. 
Morris  v.  Pearson,  79  N.  C.  253. 

We  think,  however,  that  his  honor  should 
have  instructed  the  Jury,  on  the  -second  is- 
sue, to  have  answered  that  the  debt  of  Mrs. 
Parker  was  feigned  and  fictitious.  That 
debt  was  assailed  by  the  plaintiffs.  She 
was,  as  we  have  said,  living  in  the  home  of 
the  defendant  debtor  at  the  time  of  the 
execution  of  the  deed  of  assignment  and 
she  was  the  mother  of  his  wife.  With  the 
exception  of  one  creditor,  she  was  given  the 
preference  over  all  the  others,  and  accord- 
ing to  the  evidence  the  preferred  debts 
would  have  absorbed  all  of  the  property  of 
the  debtor  outside  of  his  exemptions.  Nei- 
ther she  nor  the  defendants  made  any  effort 
on  the  trial  to  show  the  bona  fides  of  her 
debt.  Brown  v.  Mitchell,  102  N.  C.  347,  9 
S,  E.  702;  Hinton  v.  Greenleaf,  118  N.  C. 
7,  23  S.  E.  924;  Redmond  v.  Chandley,  110 
N.  C.  676,  26  S.  E.  255. 

We  have  said  enough  to  send  this  case 
back  for  a  new  trial  already,  but  there  are 
other  matters  of  importance  before  us  In 
the  case,  which  will  be  sure  to  arise  on  the 
next  trial,  and  which  we  will  consider  now: 

The  plaintiffs'  fourth  and  fifth  prayers  for 
instruction  embrace  the  contention  that,  be- 
cause the  deed  of  assignment  was  attacked 
as  fraudulent,  the  defendants  were  required 
to  show  that  the  debts  therein  secured,  or 
some  substantial  part  of  them,  were  genu- 
ine, and  that,  as  there  was  no  evidence  of 
the  genuineness  of  any  of  these  debts,  the 
jury  should  find  the  first  and  second  issues 
affirmatively.  It  is  a  sufi9cient  answer  to 
that  position  of  the  plaintiffs  to  say  that 
their  complaint  alleges  that  their  debts  were 
in  existence  at  the  time  of  the  execution  of 
the  deed,  and  they  make  the  assignment  a 
part  of  their  complaint  and,  in  it  it  ap- 
pears that  the  plaintiffs'  debts  are  included 
as  general  creditors.  Besides,  the  plaintiff 
Parker,  in  his  evidence,  speaks  of  his  debt 
against  Newsome,  and  declares  it  to  be  a 
valid  debt,— not  in  so  many  words,  it  is 
true,  but  by  an  implication  so  strong  as  to 
amount  to  a  positive  declaration  about  it 
He  said,  "I  had  not  sued  Newsome  when 
the  deed  of  assignment  was  made."  There 
was  no  need  of  any  evidence  in  this  case  to 
show  the  existence  of  genuine  debts;  for  the 
plaintiffs  had  alleged  such  debts  in  their 
complaint,  and  no  issue,  therefore,  could 
have  arisen  on  the  pleadings.  There  can 
be  no  application  here  of  the    rule    that 
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where  a  party  Intends  to  use  pleadings  as 
evidence,  he  should  put  them  in  evidence, 
and  therefore  that  the  defendant,  before  he 
could  avail  himself  of  the  plaintifTs  com- 
plaint in  reference  to  the  existence  of  Renu- 
ine  debts,  should  have  Introduced  that  part 
of  the  complaint  In  evidence.  The  court 
had  charge  of  the  pleadings,  and  it  was  its 
province  to  act  upon  the  record,  and  to  ap- 
ply the  admissions  of  the  parties  and  such 
other  evidence  as  might  appear  in  it  As  we 
have  said,  there  was  no  need  for  the  inter- 
vention of  a  jury  on  this  point,  as  no  issue 
was  raised  on  it  by  the  pleadings.  Smith 
V.  Nimocka,  94  N.  0.  243. 

The  seventh  of  the  plaintiffs'  prayers  for 
instruction  was  to  the  effect  that  as  the 
assignment  had  been  executed  by  Newsome 
without  the  joinder  of  his  wife,  and,  as  the 
plaintiffs  had  procured  judgments  against 
Newsome  subsequently  to  the  assignment, 
and  as  Newsome  was  insolvent  at  the  time, 
the  assignment  was  void  as  to  creditors. 
The  case  of  Thomas  v.  Fulford,  117  N.  C. 
667,  23  S.  B.  634,  is  cited  as  authority  for 
the  position.  That  case  is  verily  a  Pandora's 
box,  and  we  will  not  open  it  It  does  not 
support  the  contention  of  the  plaintiffs. 
The  execution  of  the  deed  of  assignment  by 
defendant  Newsome  does  not  violate  section 
8  of  article  10  of  the  constitution  of  North 
Carolina.  Newsome  reserved  most  carefully 
to  himself  his  homestead  exemptions  from 
the  operation  of  the  deed,  and  one  of  the 
special  trusts  in  the  deed  was  that  the  trus- 
tee should  lay  off  and  allot  to  him  his  home- 
stead exemptions  before  a  sale  of  any  of  the 
property  conveyed  in  the  deed  was  made  by 
the  trustee.  The  allotment  of  the  homestead 
by  the  trustee  was  irregular,  and  cannot 
stand.  The  statutory  methods  by  which 
homesteads  are  allotted  are  by  petition  and 
by  execution.  But  this  court  held  in  Little- 
john  V.  Egerton,  77  N.  G.  379,  and  also  in 
Benton  v.  Collins,  125  N.  C.  83,  34  S.  E.  242, 
that  there  were  other  methods  besides  those, 
and  that  where  the  superior  court  got  con- 
trol of  the  homestead  lands,  the  court  itself 
could  appoint  three  commissioners,  or  in- 
struct the  clerk  of  the  court  to  appoint  the 
?ommissioner8,  to  lay  off  the  homestead, 
giving  at  the  same  tinle  notice  to  the  home- 
steader, ''and  in  all  particulars  to  observe,  as 
near  as  may  be,  the  requirements  of  the 
constitution  and  of  the  homestead  act"  We 
suggest  that  the  last-named  plan  for  the 
allotment  to  the  defendant  of  his  homestead 
be  followed  in  this  case  by  the  court  below. 
New  trial 

FURCHES,  J.  I  dissent  from  the  opinion 
of  the  court  in  this  case  upon  two  grounds: 

1.  For  the  reason  that  the  only  mention 
made  In  the  deed  of  assignment  to  the  home- 
stead is  the  following  paragraphs:  "(1)  Al- 
lot and  set  apart  to  said  Newsome  his  home- 
stead and  personal  property  exemptions  al- 
lowed him  by  law."    "(6)  But  before  any 


sale  is  had,  the  said  George  Cowper  shall 
allot,  lay  off,  and  set  apart  to  the  said  New- 
some  his  homestead  and  personal  property 
exemptions  allowed  him  by  law."  These 
paragraphs  are  contained  in  the  powers  con- 
ferred on  the  assignee,  Cowper,  and  no- 
where else.  They  undertake  to  authorize 
him  to  do  what  he  cannot  do,— to  lay  off  the 
assignor's  homestead  and  personal  property 
exemptions.  There  is  not  a  word  excepting 
the  homestead  or  personal  property  exemp- 
tion, unless  it  is  contained  in  the  para- 
graphs I  have  quoted,  and  I  do  not  under- 
stand them  to  amount  to  an  exception  of  a 
homestead. 

2.  In  my  opinion,  the  deed  is  void  for  the 
reason  that  the  wife  did  not  join  in  its  ex- 
ecution.   Const  N.  C.   art  10,  §  a 


(126  N.  C.  747) 

WITTKOWSKY  v.  BARUCH  et  nx, 

(Supreme  Ooort  of  North  Carolina.     May  29, 

1900.) 

ASSIONEB  FOR  BENEFIT  OF  CREDITORS— AS- 
SETS—TRANSFER  TO  WIFE-COMPLAINT— DE- 
MURRER—CREDITOR— SURRENDER  OF  NOTES 
TO  ASSIGNEE— SUBSEQUENT  SUIT— COMPRO- 
MISE OF  DEBT-DEBTOR— PROMISE  TO  EXE- 
CUTE NOTE-FRAUD-OTHER  CREDITORS— EF- 
FECT. 

1.  Where  a  complaint  alleges  that  defendant 
made  a  general  assignment  to  plaintiff  for  the 
benefit  of  creditors,  plaintiff  himself  being  a 
creditor,  and  that  plamtiff  had  transferred  the 
assets  to  a  third  person,  who  was  to  effect 
a  composition,  and  that  such  third  person  had 
transferred  the  assets  to  defendant  s  wife  for 
a  nominal  consideration,  the  wife  being  insol- 
vent such  facts  show  the  transfer  to  the  wife 
to  have  been  in  fraud  of  creditors,  and  hence 
constitute  a  cause  of  action  against  the  wife. 

2.  Under  Code,  §  574,  providing  that  where 
agreements  have  been  made  to  accept  in  satis- 
faction of  money  demands  a  less  amount  than 
that  due,  the  payment  of  such  less  amounts 
shall  discharge  the  whole,  a  creditor's  surren- 
der of  notes  to  an  assignee  for  the  benefit  of 
creditors,  under  an  agreement  that  he  should 
receive  half  of  the  amount  due  and  a  new  note 
from  the  debtor  for  the  balance,  precludes  him 
from  afterwards  maintaining  an  action  on  the 
surrendered  notes. 

3.  Where  a  complaint  shows  that  defendant 
had  made  a  general  assignment  for  the  benefit 
of  creditors,  and  that  plaintiff,  a  creditor,  had 
surrendered  defendant  s  notes  to  the  assignee 
under  an  agreement  that  he  was  to  receive 
half  cash  and  a  new  note  from  the  defendant 
for  the  balance,  and  declares  on  a  violation  of 
this  promise  to  execute  the  new  note,  such 
complaint  is  not  demurrable  as  declaring  on 
a  promise  made  in  fraud  of  other  creditors,  a 
community  of  understanding  as  to  the  terms 
of  a  composition  being  necessary  among  cred- 
itors to  make  a  violation  of  the  terms  by  one 
a  fraud  on  the  others. 

Appeal  from  superior  court  Mecklenburg 
county;   Coble,  Judge. 

Action  by  S.  Wittkowsky  against  H.  Ba- 
ruch  and  wife,  D.  H.  Baruch,  for  money,  and 
to  declare  a  trust  in  favor  of  creditors. 
From  a  Judgment  sustaining  a  demurrer  to 
plaintifTs  complaint  be  appeals.    Reversed. 

Jones  &  Tillett  for  appellant  Burwell, 
Walker  &  Causler  and  Osborne^  Maxwell  & 
Keerans,  for  appellees. 
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FURCHES,  J.  The  plaintiff  alleges  that 
the  defendant  H.  Baruch  was  Indebted  to 
him  in  the  sum  of  $20,000,  and  on  the  1st 
day  of  October,  1894,  the  said  H.  Baruch  exe- 
cuted four  notes  to  the  plaintiff  therefor,  In 
the  sum  of  $5,000  each;  that  the  said  H. 
Baruch  became  financially  embarrassed,  and 
on  the  l8t  day  of  July,  1895,  made  a  general 
assignment  to  the  plaintiff,  as  trustee,  for 
the  benefit  of  his  creditors,  the  plaintiff  being 
one  of  them;  that  by  an  agreement  between 
the  defendant  H.  Baruch,  E.  D.  Latta,  and 
the  plaintiff,  on  the  21st  day  of  September, 
1895,  the  plaintiff  assigned  to  said  Latta  all 
the  property  and  effects  of  said  Baruch  con- 
veyed to  him  by  said  deed  of  trust  dated  1st 
of  July.  And  it  is  stated  that  said  Baruch 
was  desirous  of  paying  his  debts,  and  the 
assignment  of  the  plaintiff  to  Latta  was  for 
the  purpose  of  compromising  and  paying  off 
said  indebtedness;  that  upon  said  compro- 
mise and  payment  the  creditors  were  to  sur- 
render their  evidences  of  debt  against  said 
Baruch  to  said  Latta.  But  the  plaintiff  fur- 
ther alleges  that  there  was  another  agree- 
ment between  him  and  said  Baruch  that,  in 
consideration  that  he  would  make  this  as- 
signment to  Latta,  and  that  he  would  sur- 
render his  notes  to  Latta,  he  should  be  paid 
$6,000  out  of  the  assets,  and  commissions 
amoontlng  to  $4,000,  and  that  said  Baruch 
was  to  give  to  the  plaintiff  his  note  for  the 
balance  of  his  debt.  The  plaintiff  then  al- 
leges that  lAtta  paid  him  the  $6,000  and  the 
$4,000  commissions,  and  that  Baruch  paid 
him  $1,000,  and  he  surrendered  his  four  notes 
of  $5,000  each  to  Latta,  as  he  contracted  to 
do,  but  that  there  is  still  due  him  $9,000; 
that  he  has  prepared  notes  for  that  amount 
for  Baruch  to  sign;  that  he  refused  to  sign 
the  same,  and  still  refuses  to  do  so;  that 
Baruch,  for  the  purpose  of  defrauding  his 
creditors,  has  procured  Latta  to  assign  and 
transfer  the  effects  originally  conveyed  to 
him  and  by  him  to  Latta  to  D.  H.  Baruch, 
the  wife  of  defendant  H.  Baruch,  for  a 
nominal  consideration;  that  said  D.  H.  Ba- 
ruch has  very  little  or  no  means,  and  is  in- 
solvent; that,  in  addition  to  this,  the  said 
H.  Baruch  has  bought  valuable  real  estate 
in  the  city  of  Charlotte,  and  procured  the 
deed  therefor  to  be  made  to  his  wife,  the 
said  D.  H.  Baruch.  Upon  this  complaint  the 
plaintiff  demands  judgment  for  the  $9,000; 
that  the  assignment  of  Latta  to  the  said  D. 
H.  Baruch  be  declared  fraudulent  and  void; 
and  that  the  said  D.  H.  Baruch  be  declared 
a  trustee  of  the  real  estate  so  bought  by  her 
husband,  and  conveyed  to  her,  for  the  bene- 
fit of  the  husband's  creditors.  To  this  com- 
plaint the  defendants  demurred,  and  say 
that  it  appears  from  the  complaint  that  the 
plaintiff  cannot  recover  on  the  original  notes 
of  $5,000  each,  for  they  have  been  surren- 
dered to  Latta  under  the  agreement  for  which 
the  plaintiff  has  received  $11,000;  that  he 
cannot  recover  on  the  new  promise  for  the 
reason  that  it  appears  from  the  complaint 


that  these  notes  were  surrendered  upon  a 
composition  contract;  that  the  new  promise 
was  a  stipulation  for  an  advantage  over  the 
other  creditors  of  the  defendant  H.  Baruch, 
and  was,  therefore,  a  fraud  upon  them,  and 
void;  that  the  plaintiff  was  not  only  guilty 
of  a  fraud  in  this  respect,  as  he  was  not  only 
creditor,  but  he  was  the  trustee  of  the  as- 
signed assets  for  the  equal  benefit  of  all  the 
creditors  of  H.  Baruch;  and  this  was  an- 
other reason  why  he  should  have  acted  fairly 
with  the  other  creditors,  and  this  made  said 
contract  void.  And,  further,  that  said  com- 
plaint does  not  set  forth  a  cause  of  action. 

As  to  the  allegations  contained  in  this  com- 
plaint as  to  the  defendant  D.  H.  Baruch  we 
have  had  but  little  trouble.  Taking  them  to  be 
true,  as  we  must,  they  are  in  plain  violation 
of  every  principle  of  honesty  and  fair  deal- 
ing, and  are  fraudulent  as  to  the  creditors  of 
the  husband.  Redmond  v.  Chandley,  119  N. 
O.  575,  26  S.  E.  255.  But  the  question  as  to 
whether  the  complaint  states  a  cause  of  ac- 
tion against  the  defendant  H.  Baruch  or  not 
has  given  us  much  trouble.  That  there  are 
elements  or  badges  of  fraud  apparent  upon 
the  complaint  must  be  admitted.  But  it  may 
be  that  they  do  not  sufficiently  appear  upon 
the  complaint  to  Justify  us  in  declaring  the 
fraud  as  a  matter  of  law.  The  plaintiff  is  a 
large  creditor  of  H.  Baruch,  and  is  made  as- 
signee. Under  the  law  as  it  was  at  the  time 
of  this  assignment,  all  creditors  stood  on 
equal  footing;  no  preference  could  be  given. 
Laws  1895,  c.  466;  Farthing  v.  Carrington, 
116  N.  G.  315,  22  S.  E.  9.  This  being  the  law, 
the  question  suggests  itself,  why  was  the  as- 
signment made  by  the  plaintiff  to  Latta? 
They  could  not  change  the  assignment  or  the 
law.  It  is  stated  that  It  was  made  by  agree 
ment  between  the  plaintiff,  the  defendant 
Baruch,  and  Latta,  and  that  the  assets  were 
to  be  used  by  Latta  (we  suppose)  in  com- 
promising the  debts  of  Baruch.  How  this 
could  be  done  by  either  the  plaintiff  or  Latta, 
we  do  not  know;  and,  if  it  could  be  done 
by  Latta,  we  do  not  see  why  it  might  not 
have  been  done  by  the  plaintiff.  But  it 
seems  that  the  creditors  of  Baruch  were  to 
surrender  the  evidences  of  their  debts  upon 
receiving  the  compromise  money,  and  un- 
der this  contract  the  plaintiff  surrendered 
his  notes  to  Latta  upon  the  receipt  of  the 
amount  agreed  upon.  And  Latta,  it  seems, 
has  conveyed  the  effects  (conveyed  to  him  by 
the  plaintifl!)  to  D.  H.  Baruch,  wife  of  H. 
Baruch,  and,  the  plaintiff  says,  without  sub- 
stantial consideration,  and  in  fraud  of  Ba- 
ruch*s  creditors.  It  would  seem  that  the 
plaintiff  has  no  cause  of  action  on  the  $5,000 
notes,  as  he  surrendered  them  to  Latta  under 
the  agreement  with  Baruch  to  do  so  (Code, 
I  574);  and,  if  he  has  any  cause  of  action,  it 
must  be  upon  the  new  promise  to  give  the 
new  notes;  or,  in  other  words,  to  pay  the 
plaintiff  the  difference  between  what  was 
paid  out  of  the  trust  fund  and  the  $20,000 
due  by  the  four  notes  of  $5,000  each.    The 
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defendants  say  that  he  cannot  recoyer  on 
this  promise,  for  the  reason  that  the  contract 
entered  into  by  the  plaintiff  and  Barucb  and 
Latta  was  not  only  a  compromise  of  this  in- 
debtedness of  Baruch,  but  that  it  was  a  com- 
position of  said  indebtedness.  The  defend- 
ants say  this  appears  from  the  facts  that  the 
indebtedness  was  to  be  compromised,  and  the 
evidences  of  debt  were  to  be  surrendered  to 
lAtta,  and  that  Latta  has  since  assigned  the 
property  and  effects  (assigned  to  him)  to  the 
wife  of  H.  Baruch  for  a  consideration  so 
grossly  Inadequate  as  to  be  a  fraud  on  the 
creditors  of  the  insolvent  husband;  that,  this 
being  a  composition  of  the  debts  of  the  in- 
solvent assignor,  the  new  promise  upon  which 
the  plaintiff  must  rely  is  a  fraud  on  the 
other  creditors,  and  cannot  be  enforced  In  a 
court  of  law.  This  proposition  of  law  seems 
to  be  correctly  stated  by  the  defendants,  and 
Is  well  sustained  by  numerous  authorities. 
White  V.  Knntz,  107  N.  Y.  618.  14  N.  B.  423; 
Goldcnbergh  v.  Hoffman,  69  N.  Y.  322.  That 
there  are  badges  or  evidences  strongly  tend- 
ing to  sustain  the  charge  of  fraud  contended 
for  by  defendants,  must  be  admitted.  And« 
while  there  is  no  form  necessary  to  consti- 
tute a  composition,  and  no  formal  release  of 
the  claim  is  necessary  (6  Am.  &  Eng.  Enc. 
Law,  377-380),  still  it  is  necessary  that  there 
should  have  been  a  community  or  under- 
standing as  to  the  composition  between  the 
plaintiff  and  the  other  creditors,  or  some  of 
them,  to  make  its  vi(^atIon  a  fraud  upon 
them.  This  element  of  fraud,  it  seems  to  us, 
is  not  sufficiently  apparent  on  the  face  of 
the  complaint  to  justify  us  in  saying  that 
this  new  promise  was  in  fraud  of  the  rights 
of  the  other  creditors.  We  have,  therefore, 
ccmduded  that  the  case  should  go  to  a  trial, 
where  the  facts  can  be  developed  and  found 
by  the  court  or  the  jury.  For  this  reason  we 
think  there  was  error  in  sustaining  the  de- 
murrer.   Error 

(126  N.  C.  689) 

BOABD  OP  EDUCATION  OP  VANCE  COUN- 
TY et  al.  V.  TOWN  OP  HEN- 
DERSON et  aL 
(Supreme  Court  of  North  Carolina.     May  20, 
1900.) 

COMMON-SCHOOL  FUND— PINKS  AND  PKNA1> 
TIBS-OITT  ORDINANCBS-STATB  PROSKCTJ- 
TIONS  —  STATUTES  CONSTRUED  —  CONSTITU- 
TIONAL. LAW— IMPAIRMENT  OP  CONTRACT- 
LIMITATIONS. 

1.  Code,  §  3820,  provides  that  a  violation  of 
a  town  ordinance  snail  be  a  misdemeanor.  Sec- 
tion 3818  invests  mayors  with  the  criminal  ju- 
risdiction of  justices  of  the  peace,  who  are  state 
officers.  Const,  art.  9,  S  5,  declares  that  the 
clear  proceeds  of  all  penalties,  and  of  all  fines 
collected  in  the  several  counties  for  breach  of 
the  penal  laws  of  the  state,  shall  belong  to 
such  counties,  and  be  appropriated  for  the  ben- 
efit of  the  free  public  schools  therein.  Held 
that,  whether  the  criminal  ofifenses  created  by 
the  violation  of  town  ordinances  are  tried  be- 
fore the  mayor  or  before  a  justice  of  the  peace, 
they  are  state  prosecutions,  and  the  fines  col- 
lected Uierefor  belong  to  the  common-school 
fund  of  the  county. 


2.  Code,  S  3820,  provides  that  a  violation  of 
a  town  ordinance  shall  be  a  misdemeanor.  Sec- 
tion 3818  invests  mayors  with  the  criminal  ju- 
risdiction of  justices  of  the  peace,  who  are 
state  officers.  Under  the  law  of  the  state, 
towns  have  the  richt  to  create  offenses  and  fix 
penalties  for  the  violation  of  its  ordinances,  and 
can  enforce  these  penalties  by  a  civil  action  of 
debt,  but  have  no  right  to  create  criminal  of" 
fenses,  and  sections  3818  and  3820  extend  to 
such  towns  the  criminal  law  of  the  state. 
Const,  art.  0,  §  5,  provides  that  the  clear  pro- 
ceeds of  all  penalties,  and  of  all  fines  collected 
in  the  several  counties  for  a  breach  of  the  pen- 
al laws  of  the  state,  shall  belong  to  the  com- 
mon-school fund  of  such  counties.  HMf  that 
the  proceeds  of  penalties  collected  by  a  town 
for  violations  of  its  ordinances  by  a  civil  action 
of  debt  belonged  to  the  town,  and  not  to  the 
common-school  fund  of  the  county. 

3.  Laws  1890,  c.  128,  providing  that  fines 
and  penalties  collected  in  the  several  counties 
for  breach  of  the  penal  laws  of  the  state  shall 
be  paid  into  the  treasuries  of  the  towns  in 
which  they  are  collected  for  municipal  pur- 
poses, is  in  violation  of  Const,  art.  9,  I  6,  pro- 
viding that  such  fines  shall  belong  to  the  com- 
mon-school fund  of  such  counties,  and  is  there- 
fore void. 

4.  Since  Const,  art.  9,  §  5,  authorizing  the 
application  of  funds  collected  for  breach  of 
penal  laws  to  the  common-school  fund  of  the 
counties  in  which  they  are  collected,  creates  a 
vested  right  to  such  fines  in  the  counties  for 
the  benefit  of  such  fund,  Laws  1899,  c.  128.  $ 
2,  providing  that  no  action  shall  be  brought 
against  any  town  to  recover  any  fines  or  pen- 
alties collected,  and  that  such  act  should  ap- 
ply to  existing  actions,  is  in  violation  of  the 
contract  clause  of  the  federal  constitution,  and 
is  therefore  void. 

5.  Under  Const,  art.  9,  §  5,  providing  that 
"the  clear  proceeds  of  all  penalties,"  and  "of 
all  fines  collected"  in  the  several  counties  for 
a  breach  of  the  penal  laws  of  the  state  shall 
belong  to  the  common-school  fund  of  such  coun- 
ties, the  phrase  "clear  proceeds"  applies  to 
penalties  alone,  and  not  to  "fines  collected." 
and,  where  a  town  collccbi  such  fines,  the 
whole  amount  thereof,  without  deduction,  must 
be  paid  into  the  county  school  fund. 

Appeal  from  superior  court,  Vance  county; 
Moore,  Judge. 

Action  by  the  board  of  education  of  Vance 
county  and  another  against  the  town  of  Hen- 
derson and  others  to  recover  for  fines  and 
penalties  collected.  From  a  Judgment  In  fa- 
vor of  plaintiffs,  both  parties  appeal.  AflQrm- 
ed. 

T.  T.  Hicks,  for  plaintiffs.  J.  H.  Bridgers 
and  A.  C.  Zolliooffer,  for  defendant 


FURCHES,  J.  The  plaintiff  board  of  edu- 
cation of  Vance  county  alleges  that  defendant 
town  of  Henderson  has  collected,  and  now 
has  in  its  treasury,  a  large  amount  of  money 
collected  from  fines  and  penalties  belonging 
to  the  public-school  fund  of  said  county, 
which  defendant  refuses  to  account  for  and 
pay  over  to  plaintiff.  The  defendant  an- 
swers, and  denies  that  it  owes  plaintiff  any- 
thing; denies  that  it  has  collected  any  fines 
and  penalties  that  belong  to  the  plaintiff; 
pleads  the  statute  of  limitationa;  and  also 
pleads  an  act  of  the  legislature  (Laws  1899, 
c  128)  in  bar  of  plain tllTs  right  to  maintain 
this  action.  A  reference  was  had,  and  an 
account  taken  and  reported,  finding  $407.99 
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In  favor  of  plaintiff.  This  account  and  re- 
port are  excepted  to  by  both  parties,  and  the 
amount  reported  may  be  changed,  upon  con- 
aidering  these  exceptions,  if  it  be  fonnd  that 
phiintiff  l8  entitled  to  recover  anything.  But, 
whether  the  amount  fonnd  by  the  referee  be 
correct  or  not,  the  evidence  taken  by  the 
r^eree  shows  that  defendant  had  collected  a 
large  amoont  of  fines  and  penalties  for  which 
it  had  not  accounted  to  plaintiff,  upon  the 
ground  (as  defendant  alleges)  that  it  is  not 
liaUe  to  plaintiff  for  any  part  thereof. 

To  our  minds,  there  is  a  clear  distinction 
between  a  'line"  and  a  •'penalty."  A  **flne^' 
Is  the  sentence  pronounced  by  the  court  for 
a  violation  of  the  criminal  law  of  the  state, 
while  a  "penalty"  is  the  amount  recovered— 
the  penalty  prescribed— for  a  violation  of  the 
statute  law  of  the  state  or  the  ordinance  of  a 
town.  This  penalty  is  recovered  In  a  civil 
action  of  debt  Commissioners  v.  Harris,  52 
S.  C.  281;  State  v.  Earnhardt,  107  N.  C.  789, 
12  8.  E.  426.  A  municipal  corporation  has 
the  right,  by  means  of  its  corporate  legia- 
latioD,  comm<»ily  called  "town  ordinances," 
to  create  offenses,  and  fix  penalties  for  the 
violation  of  Its  ordinances,  and  i&ay  enforce 
these  penalties  by  civil  action;  but  It  has  no 
right  to  create  criminal  offenses.  And,  this 
beiniT  BO,  it  was  found  to  be  almost  impossi- 
ble to  administer  and  enforce  a  proper  police 
government  in  towns  and  cities  by  means  of 
penalties  alone.  It  therefore  became  neces- 
sary to  make  the  violation  of  town  ordinances 
a  misdemeanor,— a  criminal  offense,— which 
was  done  by  section  3820  of  the  Code,  and  to 
invest  mayors  with  the  criminal  Jurisdiction 
of  justices  of  the  peace,  which  waa  done  by 
section  3818  of  the  Code.  This  being  so,  in 
order  that  the  mayor  may  have  Jurisdiction, 
the  town  legislature  (the  board  of  aldermen) 
pass  ordinances  or  by-laws  for  the  govern- 
ment of  towns,  and  fix  penalties  for  their 
violation,  not  to  exceed  a  fine  of  $50  or  im- 
prisonment for  a  term  not  exceeding  30  days. 
And,  while  the  town  or  city  government  has 
no  right  to  make  criminal  law,  the  legislature 
baa  made  the  violation  of  such  ordinances  a 
criminal  offense,  and  has  given  to  mayors 
Jurisdiction  to  try  such  offenses.  State  v. 
Higgs  (at  this  term)  35  S.  E.  473. 

While  such  violations  of  town  ordinances 
are  criminal  offenses,  they  are  made  so  by 
a  general  act  of  the  legislature  (section  3820, 
Code);  and,  while  the  mayors  of  cities  and 
towns  have  Jurisdiction  under  section  3818  of 
the  Code,  any  Justice  of  the  peace  also  has 
Jurisdictioii  of  such  offenses  (State  v.  Wood, 
94  N.  O.  855;  State  v.  Higgs,  supra).  But 
whether  the  criminal  offenses  created  by  the 
vlolatlcm  of  town  ordinances,  under  section 
3820,  Code^  are  tried  before  the  mayor,  or 
befoEre  a  Justice  of  the  peace,  they  are  state 
prosecutions,  in  the  name  of  the  state,  are 
for  vlolatlona  of  the  crimhial  law  of  the  state, 
and  at  the  expense  of  the  state  (State  v. 
Higgs,  supra),  and  the  city  cannot  be  charged 
witb  the  ooeta  of  such  prosecutiona. 


Article  9,  ^  5,  Const.,  among  other  things, 
provides:  "Also  the  clear  proceeds  of  all 
penalties  and  forfeitures,  and  of  all  fines  col- 
lected in  the  several  counties  for  any  breach 
of  the  penal  or  military  laws  of  the  state; 
*  *  *  shall  belong  to  and  remain  in  the 
several  counties,  and  shall  be  faithfully  ap- 
propriated for  establishing  and  maintaining 
free  public  schools  in  the  several  counties  of 
the  state."  It  must  therefore  follow  that  all 
the  fines  the  defendant  has  collected  upon 
prosecutions  for  violations  of  the  criminal 
laws  of  the  state,  whether  for  violation  of  its 
ordinances  made  criminal' by  section  8820  of 
the  Code  or  of  other  criminal  statutes,  belong 
to  the  common-school  fund  of  the  county.  It 
is  thuB  appropriated  by  the  constitution,  and 
it  cannot  be  diverted  or  withheld  from  this 
fund  without  violating  the  constitution.  This 
is  not  so  with  regard  to  "penalties"  which 
the  defendant  may  have  sued  for  and  collect- 
ed out  of  offenders  violating  its  ordinances. 
These  are  not  penalties  collected  for  the  vio- 
lation of  a  law  of  the  state,  but  of  a  town 
ordinance.  But,  wherever  there  was  a  fine 
imposed  in  a  state  prosecution  for  a  misde- 
meanor under  secticm  3820  of  the  Code,  it  be- 
longs to  the  school  fund,  and,  as  we  have 
said,  must  go  to  that  fund. 

But  it  is  contended  by  defendant  that,  if 
this  is  so,  it  is  protected  by  Act  1899,  c.  128. 
This  is  an  act  to  amend  section  3806  of  the 
Code,  by  making  it  read  that  "said  fines  and 
penalties  shall  be  paid  into  the  treasuries  of 
said  towns  for  municipal  purposes";  and  sec- 
tion 2  of  said  act  provides  "that  no  action 
shall  be  brought  or  maintained  against  any 
town  for  the  recovery  of  any  fines  and  penal- 
ties heretofore  collected,  and  this  act  shall 
apply  to  existing  actions."  The  provision  of 
the  first  section  of  this  act,  that  "said  fines 
and  penalties  shall  be  paid  Into  the  treasury 
of  said  town  for  hiunlcipal  purposes,"  is  so 
palpably  in  conflict  with  article  9,  §  5,  Const., 
which  says  that  all  moneys  so  collected  "shall 
belong  to  and  remain  in  the  several  counties, 
and  shall  be  faithfully  appropriated  for  es- 
tablishing and  maintaining  free  public  schools 
in  tne  several  counties  of  the  state,"  that  we 
feel  imwilling  to  discuss  its  unconstitutionali- 
ty. We  cannot  think  it  needs  more  than  a 
comparison  of  the  provisions  of  the  statute 
with  the  provisions  of  the  constitution  to 
show  the  repugnancy  of  the  statute  to  the 
provisions  of  the  constitution.  The  second 
section  of  the  act  of  1899,  "that  no  action 
shall  be  brought  or  maintained  against  any 
town  for  the  recovery  of  any  fine  or  penalty 
heretofore  collected,  and  this  act  shall  apply 
to  existing  actions,"  is  equally  unconstitu- 
tional, though  it  may  not  be  so  palpable  as 
that  of  the  first  section.  It  will  be  seen  that 
the  act  of  1899  does  not  undertake  to  "abol- 
ish" the  school  board  of  education.  It  is 
probable  that  It  could  not  have  done  so^  as 
the  common  schools  are  creatures  of  the  con* 
stitution,  and,  while  its  machinery— its  agen- 
cy*--max  be  changed  and  regulated  by  legiA 
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atlOD,  It  cannot  be  abolished  by  legislation. 
It  does  not  undertake  to  take  from  this  board 
the  general  right  to  sne  and  be  sued,  but  to 
prohibit  it  from  suing  for  this  money. 

So  we  have  this  condition:  The  defendant 
haa  (we  will  say)  $407.90  of  plaintiflf's  mon- 
ey. This,  we  will  say,  is  admitted;  but  de- 
fendant says  It  win  not  pay  it  to  the  plain- 
tiff, and  the  argument  of  the  defendant  Is 
that  the  legislature  says  to  the  defendant: 
**Hold  on  to  plaintiff's  money;  you  need  It 
more  than  the  poor  common-school  children 
do,  and  we  [the  legislature]  will  not  let  the 
plaintiff  sue  you."  Can  It  be  that  the  legis- 
lature can  In  this  indirect  way  destroy  the 
plaintiff's  constitutional  ri^ht?  The  defend- 
ant having  received  money  that  belongs  to 
the  plaintiff,  the  law  presumes  that  it  re- 
ceived it  for  the  plaintiff  upon  an  Implied 
contract,  and  is  liable  to  bp  sued  for  it  upon 
this  Implied  contract  in  what  would  have 
been  an  action  of  Indebitatus  assumpsit  be- 
fore the  Code.  Robertson  v.  Dunn,  87  N.  O. 
191;  Houser  v.  McGlnnais,  108  N.  C.  631,  13 
S.  E.  139;  Draughan  v.  Bunting,  31  N.  G.  10. 
To  say  that  to  prohibit  the  plaintiff  from  su- 
ing the  defendant  for  what  it  owes  the  plain- 
tiff is  not  to  impair  the  obligation  of  a  con- 
tract, and  not  in  violation  of  the  constitu- 
tion, would  be  to  close  our  minds  to  all  rea- 
son, and  to  disregard  all  precedent  It  has 
been  frequently  held  by  this  court  that  a 
general  act  staying  for  a  period  of  time  a 
plaintiff's  right  to  collect  his  debts  was  a 
violation  of  both  the  state  and  federal  con- 
stitutions. Jones  V.  Crittenden,  4  N.  C.  55; 
Barnes  v.  Barnes,  5^  N.  C.  366.  If  such  gen- 
eral legislation  as  that  is  in  violation  of 
both  state  and  federal  constitutions,  how 
can  it  be  that  an  act  which  perpetually  en- 
joins the  plaintiff  from  suing  the  defendant 
for  a  debt— money  of  plaintiff  it  has  collect- 
ed—can be  constitutional?' 

It  was  said  that  this  court  has  held  that 
penalties  recovered  by  parties  suing  for 
them  might  be  given  to  the  party  suing,  and 
Sutton  V.  Phillips,  116  N.  C.  502,  21  S.  E.  968, 
and  many  other  cases,  before  and  since  that 
decision,  to  the  same  effect,  are  cited.  Those 
cases  are,  to  our  minds,  distinguishable  from 
this.  Besides,  the  fact  is  that  they  were  put 
upon  the  ground  of  public  good,— to  protect 
the  public  from  flagrant  violations  of  the 
law,  such  as  public  carriers;  and,  while 
these  were  inducements  for  making  the  de- 
cisions, we  admit,  even  these  reasons  would 
uot  have  justilled  the  court  in  violating  the 
constitution.  The  constitution  provides  that 
the  "clear  proceeds  of  all  penalties"  shall  go 
to  the  school  fund.  It  was  held  that  there 
were  no  "proceeds*'  until  there  was  a  suit 
and  a  recovery,  and,  if  it  took  all  the  penal- 
ty to  enforce  the  collection,  there  were  no 
''clear  proceeds"  left  to  go  into  the  school 
fund.  This  may  not  be  very  satisfactory 
reasoning  to  some,  as  we  know  it  was  not  in 
Sutton  V.  Phillips,  supra,  where  both  the 
-chief  Justice  and  Justice  Avery  dissented. 


But  it  was  held  to  be  the  law  in  that  case, 
as  it  had  been  in  other  cases  before  and 
since.  But  in  this  case  there  is  no  ground 
for  such  reasoning.  Here  the  money  has 
been  collected  from  fines  imposed  for  the 
violation  of  the  criminal  law  of  the  state, 
upon  prosecutions  by  the  state,  and  at  the 
cost  of  the  state.  This,  to  our  minds,  makes 
a  clear  distinction  between  this  case  and  Sut- 
ton V.  Phillips,  supra.  Garter  v.  Railroad  Co. 
(at  this  term)  36  S.  E.  14,  and  other  cases 
where  an  individual  was  induced  to  incur 
the  expense,  and  take  the  risk,  of  paying 
costs  by  being  allowed  whatever  he  might 
recover  in  such  actions.  Here  there  was  no 
one  individual  to  sue  for  a  penalty,— no  one 
taking  upon  himself  the  expense  of  prose- 
cuting an  action  and  the  risk  of  costs.  This 
money  was  all  collected  at  the  cost  and  ex- 
pense of  the  state. 

But  whether  the  distinction  we  have  at- 
tempted to  draw  between  this  case  and  Sut- 
ton V.  Phillips  and  that  line  of  cases  is  sus- 
tained or  not,  does  not  materially  affect  the 
case  at  bar.  Those  cases  were  actions  for 
penalties  where  the  **clear  proceeds"  are 
given  to  the  school  fund,  and  this  is  an  ac- 
tion for  ''fines  collected."  Mark  the  differ- 
ence in  the  language  of  the  constitution. 
With  regard  to  penalties  it  says  the  ''dear 
proceeds";  while  it  says  "all  fines  collected 
in  any  county"  shall  belong  to  the  common 
school  fund,  and  there  is  no  ground  for  de- 
ducting anything  from  it  We  do  not  think 
that  the  statute  of  limitations  interferes 
with  the  plaintiff's  right  to  recover.  We  do 
not  go  into  a  discussion  of  the  exceptions  to 
the  account  further  than  to  say  that  it  does 
not  appear  to  be  unfavorable  to  the  defend- 
ant, and,  as  the  Judgment  seems  to  have 
been  based  upon  correct  principles  of  law, 
the  same  Is  afllrmed.  This  opinion  disposes 
of  the  substantial  exceptions  in  the  plain- 
tiff's ap];>eal.    Affirmed. 

FAIRCLOTH,  C.  J.  (concurring  in  result). 
I  fully  concur  in  the  conclusion  in  this  case, 
but  I  cannot  assent  to  the  argimient  which 
attempts  to  distinguish  Sutton  v.  Phillips,  116 
N.  G.  502,  21  S.  E.  968,  from  the  present  case. 
With  entire  respect,  it  appears  to  me  that 
the  argument  is  unsound  and  illogical,  and 
I  think  the  principle  now  and  here  decided 
necessarily  overrules  the  decision  in  Sutton 
V.  Phillips.  The  question  depends  on  the 
meaning  of  article  9  of  section  5  of  the  con- 
stitution: "All  moneys,  stocks,  bonds,  and 
other  property  belonging  to  a  county  schoiA 
fund;  also  the  net  proceeds  from  the  sale  of 
estrays;  also  the  clear  proceeds  of  all  pen- 
alties and  forfeitures,  and  of  all  fines  col- 
lected in  the  several  counties  for  any  breach 
of  the  penal  or  military  laws  of  the  state; 
and  all  moneys  which  shall  be  paid  by  per- 
sons as  an  equivalent  for  exemption  from 
military  duty,  shall  belong  to  and  remain 
in  the  several  counties,  and  shall  be  faithful- 
ly appropriated  for  establishing  and  maln> 
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talnlng  free  public  schools  In  the  several 
counties  of  this  state."  Now,  It  is  held  that 
the  legislature  cannot  divert  the  fines  from 
the  school  ftmd,  and  give  them  to  the  de- 
fendant or  any  one  else,  as  it  attempted  to 
do  in  Act  1899,  e.  128,  because  the  constitu- 
tion appropriates  fines  to  the  public  schools; 
and  yet  it  was  held  in  Sutton  v.  Phillips,  su- 
pra, that  the  legislature,  under  a  different 
statute,  could  divert  the  penalties  mentioned 
in  said  article  9  from  the  school  fund,  and 
give  them  to  a  common  informer,  a  municipal 
corporation,  or  any  other,  at  its  pleasure.  Is 
that  a  reasonable  and  legal  construction  of 
section  6,  art  9?  Look  at  the  language  it- 
self, and  the  context  of  the  several  parts,— 
"also  the  clear  proceeds  of  all  penalties  and 
forfeitures,  and  of  all  fines  collected,"  etc. 
Is  not  the  natural  rendering  of  those  words 
this:  Also  the  clear  proceeds  of  all  penal- 
ties, and  the  clear  proceeds  of  forfeitures, 
and  the  clear  proceeds  of  all  fines  collected, 
etc.?  If  this  is  not  the  way  of  it,  what  is 
the  use  of  the  word  "of  immediately  before 
"an  fines,"  and  what  duty  does  "of"  per- 
form? We  must  hold  that  every  word  In  the 
constitution  has  a  meaning  and  proper  posi- 
tion. If  this  is  the  proper  construction  of  the 
language,  then  the  whole  theory  of  Sutton  v. 
Phillips  falls  to  the  ground,  according  to  the 
decision  in  the  case  now  before  us. 

But  it  is  said  that  "penalties"  are  collected 
in  "civil  actions,"  and  that  "fines"  are  im- 
posed and  collected  in  "criminal  actions"; 
also  that  In  the  case  of  penalties  there  are 
no  "proceeds"  until  there  is  a  suit  and  a 
recovery.  Certainly;  and  so  there  are  no 
fines  until  there  is  a  suit  or  some  Judgment 
of  the  court  I  think  the  authors  of  the  con- 
stitution would  be  loath  to  consider  this  a 
serious  argument,  but  rather  an  effort  to  rets- 
oncile  Sutton  v.  Phillips  and  the  present  de- 
cision. The  constitution  does  not  attempt  to 
prescribe  the  ways  and  methods,  nor  the 
agencies,  for  collecting  penalties,  fines,  etc. 
The  legislature  unquestionably  regulates  the 
procedure,  as  in  other  matters,  and  may  se- 
lect proper  agents;  but  the  net  moneys  in 
every  instance  mentioned  in  article  9,  S  5,  are 
appropriated  to  the  school  fund. 

Prior  to  1868,  the  entire  subject  was  un- 
der legislative  control;  but  the  constitution 
of  1868  established  a  school  system,  and  ap- 
propriated the  fund  for  Its  support,  and  the 
question  now  is  whether  the  legislature  can 
divert  a  portion  of  the  fund,  and  give  it  to 
eonmion  Informers,  municipal  corporations, 
or  any  other;  that  Is,  does  the  constitution 
or  the  legisUture  control?  "The  constitu- 
tion Is  either  a  superior,  paramount  law,  un- 
changeable by  ordinary  means,  or  it  is  on  a 
level  with  ordinary  legislative  acts,  and,  like 
other  acts,  Is  alterable  when  the  legislature 
shall  please  to  alter  it  If  the  former  part  of 
the  alternative  be  true,  then  a  legislative  act 
contrary  to  the  constitution  is  no  law;  if  the 
latter  part  be  true,  then  written  constitu- 
tions are  absurd  attempts  on  the  part  of  the 
86S.B.— U 


people  to  limit  a  power  in  its  own  nature 
illimitable.  *  *  *  If  an  act  of  the  legis- 
lature, repugnant  to  the  constitution,  is  void, 
does  it  notwithstanding  its  invalidity,  bind 
the  courts,  and  oblige  them  to  give  it  effect? 
Or,  In  other  words,  though  it  be  no  law,  does 
it  c<mstitute  a  rule  as  operative  as  if  it  were 
a  law?"  These  are  the  words  of  Marshall,  C. 
J.,  in  Marbuiy  v.  Biadison,  1  Cranch,  137,  2 
U  £>d.  60.  It  is  urged  that  Sutton  v.  Phillips 
has  been  followed  in  several  other  cases, 
That  is  true,  and  that  only  shows  a  continu 
ous  list  of  errors.  Repetition  will  never  cor- 
rect an  error.  I  know  of  but  one  way  to 
correct  an  error,  and  that  is  to  cut  it  up  by 
the  roots,  especially  the  tap  root  ftnd  let  it 
go.  A  familiar  instance  of  heroic  treatment 
will  be  found  in  Spruill  v.  Leary,  85  N.  G. 
225,  408.  There  the  court  fell  into  an  error, 
and  the  court  unanimously,  at  the  first  op- 
portunity, corrected  it  by  cutting  it  out  root 
and  branch.  Myers  v.  Oraig,  44  N.  G.  169. 
I  expressed  my  views  in  Sutton  v.  Phillips, 
116  N.  O.  511,  21  &  B.  968,  and  nothing  but 
the  Importance  of  common  schools  induces 
me  to  write  again.  The  revenues  provided 
in  article  9,  S  5,  are  not  Inconsiderable,  and 
the  withdrawal  from  that  source  will  reduce 
the  school  term,  already  below  the  constitu- 
tional requirement  I  think  every  blow  at 
common-school  education  Is  a  strike  at  the 
principle  of  civilized  and  free  government 

DOUGXiAS,  J.  (concurring).  After  careful 
consideration,  I  am  forced  to  concur  in  the 
opinion  as  well  as  the  Judgment  of  the  court 
If  the  argument  in  this  case  in  any  way  in- 
terfered with  the  school  fund  as  set  apart 
by  the  constitution,  I  could  not  give  it  my  as- 
sent; but  such  does  not  seem  to  me  to  be  its 
effect  either  in  letter  or  in  spirit  I  fully 
concur  In  the  view  that  the  "clear  proceeds 
of  all  penalties"  belong  to  the  school  fund, 
because  the  constitution  says  so;  but  the 
words  "clear  proceeds"  must  have  some 
meaning.  The  constitution  might  have  said 
"all  penalties,"  but  this  it  does  not  say,  and 
apparently  does  not  mean  to  say.  The  pro- 
ceeds of  a  debt  do  not  mean  the  debt  itself, 
but  only  what  is  received  from  the  debt 
The  clear  proceeds  are  only  the  amount  com- 
ing into  the  hands  of  the  creditor  after  the 
payment  of  expenses  incurred  in  the  collec- 
tion of  the  debt  Therefore  that  section  of 
the  constitution  can  refer  only  to  such  penal- 
ties or  parts  thereof  as  come  to  the  state. 
This  was  expressly  decided  by  a  unanimous 
court  as  far  back  as  Katzenstein  v.  Railroad 
Co.,  84  N.  O.  688,  and  the  principle  thus  es- 
tablished has  since  been  uniformly  followed. 
It  has  recently  been  discussed  and  reaffirm- 
ed, with  full  citation  of  authority,  in  Cartel 
V.  Railroad  Oo.  (decided  at  this  term)  86  S. 
EL  14. 

Where  the  state  alone  can  sue  for  the  pen* 
alty,  it  is  entitled  to  all  the  penalty,  provided 
it  does  sue;  but  It  gets  nothing  If  it  does 
not  sue.     I  see  no  reason  why  the  school 
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fond  should  not  become  entitled  to  the  pen- 
alty given  to  a  common  Informer  if  the  snlt 
therefor  ifl  first  brought  in  the  name  of  the 
state  or  of  some  officer  for  the  benefit  of  the 
school  fund.  That  such  suits  are  rarely,  if 
ever,  brought  (and  I  cannot  now  recall  a  sin- 
gle instance),  tends  to  show  that  giving  pen- 
alties to  the  informer  does  not  subtract  a 
dollar  from  the  school,  but  simply  gives  to 
some  one,  usually  in  fact  the  injured  party, 
the  right  to  a  penalty  which  the  state  itself 
would  never  exact  The  imposition  of  a  pen- 
alty presumes  its  collection,  and«  as  its  pri- 
mary object  is  the  enforcement  of  a  publlo 
duty,  it  is  proper  that  it  should  be  collected. 
If  the  proper  officers  of  the  state  cannot  or 
will  not  collect  it  for  their  lawful  fees,  it  is 
proper  that  the  legislature,  in  its  wisdom, 
should  allow  sudi  part,  or  all,  as  may  be  nec- 
essary to  secure  its  collection.  If  the  state 
itself  will  not  collect  it,  why  should  not  the 
right  be  given  to  the  injured  public  to  collect 
it  and  thus  compel  the  performance  of  a 
public  duty  which  it  was  intended  to  en- 
force? Under  all  the  circumstances,  I  can- 
not but  feel  that  the  public  school  is  merely 
a  soitimental  factor  in  such  a  discussion,  and 
that  the  actual  effect  of  a  different  construc- 
tion of  the  constitution  would  be  to  give 
practical  immunity  to  the  wrongdoer,  with- 
out any  corresponding  benefit  to  the  schooL 

(126  N.  C.  704) 

DAVISON  €t  al.  v.  WEST  OXFORD  LAND 

GO.  et  al. 

(Supreme  Court  of  North  Osrolina.     May  29, 

1900.) 

VENDOR    AND     PURCHASER  —  RBCOVBRT     OF 

PURCHASE   MONEY— COUNTERCLAIMS 

— BVIDBNCB-APPEALi. 

1.  Findings  of  fact  by  the  trial  court  cannot 
be  reviewed  on  appeal. 

2.  Entries  in  the  minute  books  of  a  corpora- 
tion, whieh  are  no  part  of  the  minutes  of  any 
mpeti&^,  and  which  were  made  without  au- 
tnority  from  the  corporation,  are  inadmissible 
against  it 

3.  Under  Code,  S  690,  prohibiting  the  exam- 
ination of  a  party  in  his  own  behalf  asainst  a 
person  denying  his  interest  through  a  decedent 
as  to  personal  transactions  between  the  wit- 
ness and  decedent,  unless  testimony  is  giyen  as 
to  the  same  transaction,  conyersations  between 
a  defendant  and  a  defendant  deceased  at  the 
time  of  trial  are  properly  admitted,  where  such 
decedent  was  not  represented  in  the  cause  after 
his  death,  and  no  one  claimed  under  him  except 
plaintiff,  and  he  had  introduced  eyldence  of 
similar  conyersations. 

4.  A  yendor  cannot  recoyer  on  a  contract  for 
the  sale  of  land  which  contains  no  written  obli- 
gation to  pay. 

5.  In  an  action  for  a  balance  due  on  a  land 
contract,  the  yendee  cannot  recoyer  on  a  coun- 
terclaim for  pa3'ments  on  the  price,  made  with- 
out bis  authority,  where  such  payments  were 
not  made  to  plaintiff. 

6b  A  yendee  in  an  action  for  a  balance  due 
on  a  land  contract  cannot  recoyer  on  a  coun- 
terclaim for  payments  on  the  price,  made  with- 
out his  authority,  where  plaintiff  receiyed  the 
amount  so  paid  as  assignee  for  the  benefit  of 
creditors,  and  has  paid  it  to  such  creditors. 

Appeal  from  superior  court,  QranylUe  coun- 
ty; Bryan,  Judge. 


Action  by  O.  W.  DaTlson  and  another,  as 
trustees,  agahist  the  West  Oxford  Land  Oom- 
pany  and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeaL  Affirmed  as  to 
phiintlffs'  cause  of  action,  and  reversed  as  to 
defendants*  counterclaim. 

W.  A«  Devln  and  A«  J.  Feild,  for  appellanta. 
A.  W.  Graham,  Hicks  &  Minor,  and  J.  W. 
Graham,  for  appellees. 

FURGHBS,  J.  The  plaintiffs  claim  that,  as 
trustees  under  an  assignment  of  W.  A«  Davis 
and  N.  A.  Gregory  for  the  benefit  of  creditors 
of  the  assignors,  they  are  the  owners  of  a 
small  tract  of  land  lying  in  and  near  the 
town  of  Oxford,  known  as  the  "Johnson 
Land."  The  West  Oxford  Land  Gompany  is 
a  corporation,  and  is  insolvent  F.  W.  Oar- 
penter  has  been  appointed  its  receiver.    W. 

A.  Davis,  D.  0.  Hunt,  N.  A.  Gregory,  and 

B.  W.  Lassiter  were  directors  in  said  corpora- 
tion. The  plaintiffs  allege  that  they  sold  to 
defendant  corporation  the  Johnson  land  at 
the  price  of  $6,000;  that  this  trade  was  ne- 
gotiated with  W.  A.  Davis  and  R.  W.  Lassi- 
ter, representing  the  defendant  coiporatlon; 
and  that  said  corporation  paid  $1,028  there- 
on, evidenced  by  two  drafts,  as  follows: 

"D.  0.  Hunt,  treasurer  West  Oxford  Land 
Oa,  will  pay  to  John  Johnson  the  sum  of 
(528)  five  hundred  and  twenty-eight  dollars 
on  the  Johnson  land  purchased  by  us.  This 
December  18,  1890.  [Signed]  W.  A.  Davis, 
B.  W.  Las&iter,  Executive  Committee.'* 

''$500.  At  ten  days'  sight,  pay  to  order  of 
G.  W.  Davison  and  B.  C.  Baker,  trustees, 
five  hundred  dollars,  in  part  payment  John- 
son land.  Value  received,  and  charge  same 
to  account  of  W.  A.  Davis,  B.  W.  tiassiter. 
Executive  Committee.  To  D.  0.  Hunt,  Treas- 
urer West  Oxford  Land  Co.,  Oxford,  N.  O." 

"Accepted.  Payable  at  Bank  of  Oxford. 
West  Oxford  Land  Oo.,  D.  C.  Hunt,  Treas. 
June  22,  1890." 

*Taid  July  10, 1891.  Bank  of  Oxford." 
—To  which  there  is  attached  the  following: 
"Oxford,  N.  O.,  June  16,  1891.  Beceived  of 
West  Oxford  Land  Ca  a  draft  for  ^00,  in 
part  payment  of  Johnson  land,  leaving  a  bal- 
ance due  of  fifty-five  hondred  dollars,  to  be 
arranged  as  follows:  Forty-five  hundred  to 
be  settled  for  within  80  days  after  August 
18,  1891;  and  for  the  remainder  (one  thou- 
sand dollars)  we  agree  to  accept  the  note  of 
the  company,  90  days  after  August  18,  1891, 
for  one  thousand  dollars,  with  not  less  than 
10  shares  of  stock  as  collateral  security;  and 
in  the  event  that  said  security,  at  or  after  the 
distribution,  shall  equal  more  than  the  sum 
of  one  thousand  dollars,  then  any  excess  to 
be  paid  over  to  the  directors  of  said  West 
Oxford  Land  Company.  [Signed]  G.  W.  Da> 
vison,  E.  C.  Baker,  Trustees." 

These  two  drafts,  and  the  receipt  attached 
to  the  last  draft,  are  what  the  plaintiffs  al* 
lege  contain  the  contract  of  sale  and  the  obli- 
gation of  the  defendants  to  pay.  Upon  this 
alleged  contract  and  the  other  evidence  In  the 
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case  these  issues  were  submitted  to  the  Jury: 
(1)  "Did  defendant  company  contract  with 
plaintiffs  for  the  purchase  of  the  JohnscHi 
land  described  in  the  complaint,  at  the  net 
price  of  ^,000?  Ans.  No."  (4)  "^Is  defend- 
ant company  indebted  to  plaintiffs?  If  so^  in 
what  amount?  Ans.  None.'*  (5)  ''Are  the 
defendants  R.  W.  Lasslter  and  D.  C.  Hunt,  or 
either  of  them,  indebted  in  their  indlyidual 
capacity  to  the  plaintiffs?  Ans.  No."  (6) 
"Are  the  plaintiffs  indebted  to  defendant  com- 
pany? If  so,  in  what  amount?  Ans.  Yes; 
$1,028,  and  interest  on  the  seme." 

Therefore  there  are  two  propositions  con- 
tained in  this  appeal:  Did  the  plaintiffs  sell 
the  Johnson  land  to  the  defendant  corpora- 
tion, and  did  the  defendant  obligate  itself  to 
pay  for  the  same?  and,  secondly,  are  the 
plaintiffs  liable  to  the  defendant  corporation 
for  the  amount  of  the  two  drafts,  one  to 
Johnscm  for  $628,  and  the  other  to  the  plain- 
tiffs for  $500? 

The  jury  have  found  by  the  first  issue  that 
the  defendant  corporation  did  not  buy  the 
Johnson  land.  This  is  an  end  to  plaintiffs' 
right  to  recover  against  the  defendant  com- 
pany, and  also  as  against  Lassiter  and  Hunt, 
became  they  could  not  be  bound  if  the  plafai- 
tiffs  did  not  sell  the  land. 

Besides  the  allegation  of  the  defendants 
that  these  drafts  did  not  amount  to  a  written 
contract  to  sell  land,  they  deny  that  Lassiter 
and  Davis  had  any  authority  from  the  de- 
fendant corporation  to  make  and  enter  into 
sudi  a  contract,  and  that  said  corporation  did 
not  know  that  such  a  contract  had  been  at- 
tempted for  many  montiis  after,  and  that  the 
same  was  never  approved  or  ratified  by  the 
corporation.  The  plaintiffs  offer  pages  9,  11, 
13,  and  15  of  the  minute  book  of  the  corpora- 
tion, which  they  allege  show  the  approval  of 
this  transaction  and  purchase  by  the  defend- 
ant corporation.  The  defendants  object  to 
this  evidence  upon  the  ground  that  it  is  no 
part  of  the  minutes  of  any  meeting  of  the 
corporation;  that  there  was  no  meeting  when 
they  were  made;  that  they  were  in  the  hand- 
writing of  W.  A.  Davis,  who  was  the  agent 
of  the  plaintiffs  in  trying  to  effect  a  sale  of 
this  land,  and  were  not  a  part  of  its  minutes. 
The  objection  was  sustained,  and  the  plain- 
tiffs accepted.  We  think  there  was  evidence 
from  which  the  facts  stated  in  the  defend- 
ants' objection  might  have  been  found  to  be 
true,  and,  as  the  court  sustained  the  objec- 
tion, we  must  suppose  that  the  court  found 
these  statements  ot  defendants  to  be  true. 
And,  whether  they  were  in  fact  true  or  not, 
we  have  no  right  to  review  the  court  upon 
a  finding  of  fact  in  the  trial  of  a  cause.  If 
the  allegations  of  the  defendants  were  true, 
as  we  must  take  them  to  be  from  the  ruling 
of  the  court,  it  is  clear  this  evidence  was  in- 
competent, and  should  not  have  been  receiv- 
ed. 

There  Is  another  exception  to  the  evidence 
of  the  defendant  Lassiter  by  the  plaintiffs. 
This  evidence  does  not  seem  to  bear  upon  the 


issaes  now  under  consideration.  But  we  do 
not  think  it  can  be  sustained,  if  it  does.  This 
objection  is  with  regard  to  a  conversation  be- 
tween Lassiter  and  W.  A  Davis,  who  was 
one  of  the  original  defendants,  but  dead  at 
the  time  of  the  trial,  and  this  evidence  is  ob- 
jected to  under  section  590  of  the  Code.  If 
Davis  was  represented  in  this  case  after  bis 
death,  the  record  fails  to  show  it,  and  there 
seems  to  be  no  one  claiming  through  or  un- 
der him  except  the  plahitiffs.  But,  more  than 
this,  the  plaintiffs  had  before  this  introduced 
similar  evidence  of  conversations  with  Davis 
and  the  defendant  Lassiter,  and  in  this  way 
opened  the  door,  if  there  had  been  anything 
in  the  plaintiffs'  objection.  This  disposes  of 
the  pUintiffs'  right  to  specifically  enforce  the 
contract  of  sale,  as  there  was  no  contract  to 
enforce. 

But  it  seems  to  us  that  there  is  another 
dear  reason  why  the  plaintiffs  could  not  suc- 
ceed, admitting  that  the  drafts  contained  a 
contract  for  the  sale  of  the  Johnson  land 
which  might  have  been  enforced.  They  con- 
tained no  written  obligation  on  the  defend- 
ant corporation  to  pay,  as  was  necessary  in 
a  sale  of  land.  Hall  v.  Fisher  (decided  at 
this  term;  N.  C.)  86  S.  B.  425,  and  authori- 
ties there  cited. 

As  we  have  seen  that  the  plaintiffs  can- 
not recover,  it  remains  to  be  seen  whether 
the  defendant  corporation  can  recover  of  the 
plaintiffs  the  amount  paid  by  it  on  the  two 
drafts,  one  to  Johnson,  and  the  other  to 
plaintiffs,  amounting  to  $1,028  and  -interest 
The  defendant  corporation  makes  this  by 
way  of  counterclaim.  We  are  of  the  opin- 
ion that  it  cannot  When  this  case  was  be- 
fore the  court  at  September  term,  1897  (121 
N.  C.  146,  28  S.  B.  266),  it  was  held  that  the 
money  paid  on  the  two  drafts  did  not  con- 
stitute a  counterclaim  growing  out  of  the 
sale  of  land,  as  there  had  been  no  sale;  and 
as  it  is  held  now,  as  it  was  then,  that  there 
was  no  sale,  the  proposition  then  stated  "bj 
the  court  is  true  now  If  It  was  then.  And 
we  see  no  error  in  this  statement,  and  no 
reason  for  reversing  what  was  then  said. 

But,  while  this  is  true,  the  defendants 
may  set  up  and  maintain  a  counterclaim 
that  does  not  grow  out  of  the  contract  sued 
on,  if  the  counterclaim  be  a  cause  of  action 
arising  upon  contract;  and,  where  one  party 
has  received  money  to  which  another  is  en- 
titled, the  law  presumes  a  contract  If  it  is 
necessary  to  do  so  to  enable  the  party  enti- 
tled to  recover  the  same.  Board  of  Educa- 
tion V.  Town  of  Henderson  (decided  thi« 
term;  N.  G.)  36  a  B.  158.  This  entitles  the 
party  having  the  right  to  the  money  to  an 
action  of  debt,  indebitatus  assumpsit,  which, 
though  an  action  at  law,  was  equitable  in  \U 
nature.  It  has  been  styled  *'an  equitable  ac 
tion  on  the  law  side  of  the  docket"  But  11 
arises  only  where  the  money  was  received 
and  held  under  such  circumstances  that  the 
law  will  imply  the  contract  Where  it  would 
be  inequitable  and  nnconscionable  for  the 


164 


86  SOUTHBASTBBN  BBPOBTBB. 


(N.a 


party  recelyljig  the  money  to  bold  It,  amount- 
ing to  a  moral  fraud  to  do  so,  It  will  usually 
be  so  held.  Where  one  person  receives  mon- 
ey belonging  to  another,  and  wrongfully  re- 
fuses to  pay  It  over,  the  action  will  lie.  But 
to  make  him  liable  he  must  receive  the  mon- 
ey, and  wrongfully  refuse  to  pay  it  over  to 
the  party  to  whom  it  belongs.  The  plaintiffs 
never  received  the  money  on  the  $528  draft. 
The  draft  was  made  payable  to  John  John- 
son, and  the  money  paid  to  him.  Whether 
he  could  be  held  liable  for  it  or  not  is  not  a 
question  before  us.  But  we  fail  to  see  how 
the  plaintiffs  can  be  held  liable  for  the  mon- 
ey paid  on  this  draft  to  Johnson.  The  $500 
draft  was  drawn  payable  to  the  plaintiffs, 
and  collected  by  them.  This  distinguishes  it 
from  the  $528  draft  drawn  payable  to  John- 
son, and  collected  by  him.  And  the  plain- 
tiffs* liability  depends  upon  the  fact  as  to 
whether  it  is  unconscionable  for  them  to  re- 
fuse to  pay  the  defendant  corporation  this 
money  or  not,— whether  it  is  wrongful  for 
them  not  to  do  so.  If  it  is,  the  law  will 
presume  the  contract,— presume  that  they 
agreed  to  do  so,— and  will  not  allow  them  to 
disprove  this  presumption.  The  fact  that 
the  plaintiffs  received  this  draft  ($500),  and 
received  the  money  on  it,  is  not  disputed. 
But  how  did  they  receive  it,  and  for  what 
purpose?  Not  wrongfully,  nor  as  their  mon- 
ey. They  received  it  as  the  assignees  of  Da- 
vis &  Gregory,  for  the  benefit  of  the  credit- 
ors of  Davis  &  Gregory,  and  it  must  be  pre- 
sumed that  it  has  long  since  been  paid  over 
to  such  creditors.  This  is  the  presumption, 
and  no  evidence  has  been  offered  to  rebut  it; 
while,  on  the  contrary,  it  appears  from  the 
evidence  (the  correspondence  between  Davis 
and  plaintiffs)  that  Davis  was  urging  the 
sale  of  this  land  in  order  that  'the  long-de- 
ferred third-class  creditors  might  be  paid.** 
Then,  if  the  plaintiffs  received  this  money 
as  assignees— trustees— for  the  benefit  of  the 
creditors  named  in  the  deed  of  assignment 
to  them,  and  have  paid  it  over,  as  we  must 
presume  they  have,  can  it  be  Inequitable  and 
unconscionable  In  them  not  to  take  their 
own  money  and  give  it  to  the  defendant  cor- 
poration, which  has  at  least  been  guilty  of 
culpable  negligence  in  paying  $600  on  land 
that  it  had  never  bought?  We  do  not  think 
the  case  of  Bahnsen  v.  Olemmons,  79  N.  G. 
55Gr  cited  by  the  learned  counsel  of  defend- 
tnts,  sustains  the  defendants'  right  to  re- 
cover back  this  money.  The  argument  in 
that  case,  we  think,  tends  to  sustain  the 
views  we  have  expressed. 

There  are  some  other  exceptions  taken  by 
the  plaintiffs  which  have  been  examined, 
and  cannot  be  sustained,  or  do  not  apply  to 
the  matters  involved  In  this  appeal.  We  are 
therefore  of  the  opinion  that  the  plaintiffs 
cannot  recover,  and  that  there  is  no  error  in 
the  Judgment  as  to  the  plaintiffs'  right  of 
action.  We  are  also  of  the  opinion  that  the 
defendants  are  not  entitled  to  recover  on 
their  counterclaim,  and  there  is  error  in  the 


Judgment  of  the  court  as  to  that  The  Judg- 
ment is  therefore  affirmed  as  to  the  plain- 
tiffs' cause  of  action,  and  reversed  so  far  as 
it  gives  the  defendants  Judgment  on  the 
counterclaim.  Let  this  be  certified  to  the 
court  below,  that  proceedings  may  be  there 
had  in  accordance  with  this  opinion.  The 
costs  of  this  court  will  be  divided  between 
the  parties. 


(126  N.  C.  756) 
MILLS  et  al.  v.  OALLAHAN. 
(Supreme  Gourt  of  North  Garolina.     May  29, 
1900.) 

PLEADING— AMENDMENTS— DBFBCT  OF 
PARTIES. 

Under  Gode,  S  273,  aathorizlDg  amend- 
ments to  pleadings  in  furtherance  of  justice  by 
adding  the  name  of  a  party,  where  there  is  a 
defect  of  paiiies  plaintiff  in  an  action  of  eject- 
ment, the  court  may,  before  trial,  permit  an 
amendment  to  the  complaint,  bringing  in  the 
necessary  parties,  where  the  cause  of  action  is 
not  changed,  and  no  injustice  is  done  the  op- 
posing party. 

Appeal  from  superior  court,  Rutherford 
county;  McNeill,  Judge. 

AcUon  by  Jane  Mills  and  others  against  S. 
OL  Gallahan  in  ejectment  to  recover  certain 
lands.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

D.  W.  Robinson  and  R.  S.  Eaves,  for  ap- 
pellant   M.  H.  Justice,  for  appellees. 

FAIRGLGTH,  G.  J.  Action  of  ejectment 
by  the  widow  of  L.  A.  Mills.  At  spring  term. 
1890,  the  heirs  of  L.  A.  Mills  were  made  par- 
ties plaintiff,  and  the  defendant  excepted. 
The  matter  was  tried  at  fall  term,  1899,  when 
the  plaintiffs  recovered  the  land,  tracing  their 
title  from  a  grant  older  than  that  under 
which  the  defendant  claimed.  We  had  sup- 
posed that  the  power  of  the  judge  to  make 
additional  parties  to  an  action  was  settled, 
especially  when  the  amendment  did  not 
change  the  cause  of  action,  nor  work  any  In- 
justice to  the  opposing  party.  Gode,  S  273; 
Bullard  v.  Johnson,  65  N.  G.  436.  The  ex- 
ceptions to  evidence  tending  to  show  who 
were  the  heirs  of  L.  A.  Mills,  and  to  identify 
and  locate  the  land  in  dispute,  were  based 
on  the  theory  that  error  in  making  the  heirs 
parties  was  committed.  They  were  proper- 
ly overruled,  and  we  see  no  error  in  the  rec^ 
ord.    Affirmed. 


(12S  N.  C.  681) 
McGLGUGHAN  et  al.  v.  MITCHELL  et  al. 
(Supreme  Gourt  of  North  Garolina.     May  29, 
1900.) 

SHERIFFS-PROCESS— LEVY— PAILURH  TO  RE- 
TURN—AMERCEMENT. 
Where  a  justice  of  the  peace  issued  an  ex- 
ecution directed  to  a  constable,  which  was 
placed  in  the  hands  of  the  sherifc  of  the  coun- 
ty, who  levied  on  the  judgment  debtor's  prop- 
erty, but  collected  nothing,  and  failed  to  return 
execution  in  time,  the  sheriff  was  not  liable  to 
amercement  at  the  instance  of  the  execution 
creditor,  since  a  sheriff  cannot  serve  process 
addressed  to  a  constable* 
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Appeal  from  superior  court,  Hertford  ooun- 
ty;   Bowman,  Judge. 

Action  by  McGloughan  ft  Northcott  against 
J.  8.  Mitchell  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plalntlflfs  ap- 
peaL    Affirmed. 

George  Cowper,  for  appellants.  Wlnbome 
ft  Lawrence,  for  appellees. 

FAIRCLOTH,  a  J.  The  plaintiffs  recov- 
ered Judgment  against  the  Roanoke  ft  Chow- 
an Lumber  Ck>mpany  before  a  justice  of  the 
peace,  who  Issued  an  execution  directed  to 
"J.  E.  Jones,  Constable  of  Wlnton,"  which 
was  placed  In  the  hands  of  the  defendant, 
who  was  sheriff  of  the  county.  The  sheriff' 
levied  on  some  personal  property  of  the  Judg- 
ment debtor,  but  nothing  was  collected,  and 
the  sheriff  failed  to  return  the  execution  In 
due  tlm&  On  motion  a  Judgment  nisi  for 
falling  to  make  return  was  made  absolute 
by  the  justice  of  the  peace.  The  defendant 
appealed  to  the  superior  court,  where  the  mo- 
tion to  amerce  the  sheriff  was  dismissed,  and 
the  pUUntiffs  appealed. 

In  this  court  a  motion  to  dismiss  the  ap- 
peal for  Irregularities  was  discussed,  but 
we  express  no  opinion  on  the  motion,  and 
we  treat  the  case  on  Its  merits.  Where  an 
execution  is  Issued  by  a  justice  of  the  peace. 
It  must  be  directed  to  "any  constable  or 
other  lawful  officer  of  the  county,"  and,  if 
ft  comes  Into  the  hands  of  the  sheriff,  he 
must  obey  it  Code,  {  ^H.  The  sheriff  must 
execute  writs  issued  and  directed  to  him 
from  a  superior  or  justice's  court,  under  the 
penalty  of  $100  for  neglecting  to  make  re- 
turn. Code,  f  2079.  A  constable  cannot 
serve  process  addressed  to  the  sheriff,  nor 
can  a  sheriff  serve  process  addressed  to  a 
constable.  Murfree,  Sher.  S  115.  An  of- 
ficer may  utterly  disregard  any  process  or 
writ  not  directed  to  him.  He  is  a  stranger 
to  it,  and,  if  he  exercises  power  under  such 
writ,  it  is  an  act  of  usurpation,  and  he  will 
be  liable  in  damages  for  any  injury  done, 
as  if  he  were  a  private  dtissen.  There  are 
numerous  reported  cases  in  which  sales  are 
held  void  and  pass  no  title  for  the  want 
of  authority  in  the  officer  selling;  as  a  sale 
of  laud  by  the  sheriff  after  a  return  of  the 
execution  and  without  a  new  writ  No 
title  passes,  because  the  sale  is  without  au- 
thority. Tarkinton  v.  Alexander,  19  N.  C. 
87.  The  process  not  directed  to  him  who 
acts  under  it  is  as  a  blank.  Whatever  power 
is  granted  is  given  to  him  to  whom  It  Is 
directed;  otherwise,  any  stranger  could  act 
which  would  be  inconvenient  If  the  process 
confers  no  power  or  authority  on  the  officer. 
It  seems  immaterial  whether  he  makes  a 
return  or  not  It  was  argued  that,  as  the 
sheriff  levied  and  sold,  or  attempted  to  do 
so,  he  was  liable  to  amercement  That  argu- 
men;-  is  that  the  assumption  of  authority  con- 
fers the  power,  which  we  cannot  agree  Id. 
Whatever   cause   of    complaint   the    debtor 


whose  property  was  seized  may  have,  we 
can  see  no  cause  of  complaint  for  the  plain- 
tiffs. If  the  defendants'  sworn  answer  is 
substantially  true,  we  may  say  that  we  see 
no  evidence  of  bad  conduct  by  the  sheriff. 
It  is  a  well-settled  rule  that  penal  statutes 
must  be  strictly  construed.  They  will  re- 
ceive no  equitable  construction  beyond  their 
plain  language.  Smithwlck  v.  Williams,  3C 
N.  C.  268;  Coble  v.  Shoffner,  75  N.  a  42. 
Affirmed. 


oas  N.  c.  me) 
STATB  V.  SMITH. 

(Supreme  Court  of  North  Carolina.     May  29, 
1900.) 

HOMICIDB-MURDER    IN   FIRST   DBORB»-BVI- 
DKNCB-INSTRUCTIONS  TO  JURY. 

On  a  trial  for  murder,  the  principal  tes- 
timony against  the  prisoner  was  by  one  of  three 
persons  engaged  with  him  in  a  fight  and  who 
was  badly  wounded  at  the  time  the  deceased 
was  Idlled.  He  testified  that  he  and  his  com- 
panions were  without  fault  and  that  defend- 
ant left  his  premises  and  made  an  unexpected 
assault  upon  them  in  the  public  road,  with  a 
knife  about  eight  Inches  long.  Another  witness 
testified  that  defendant  admitted  that  he  heard 
the  men  coming,  and  picked  up  a  knife  he  had 
prepared  to  kill  nogs  with,  and  started  out  tell- 
ing his  wife  that  he  was  going  to  stop  that 
fuss;  that  deceased  and  his  companions  were 
shooting  off  Roman  candles  in  front  of 'the 
house;  and  that  when  they  stopped,  defend- 
ant walked  out  and  went  to  cutting  deceased 
Held,  that  an  instruction,  asked  by  defendant 
that  the  evidence,  at  most  amounted  to  no 
more  than  a  scintilla,  and  that  in  no  aspect  of 
the  esse  could  the  jury  find  the  prisoner  guilty 
of  murder  in  the  first  degree,  was  properly  re- 
fused. 

Appeal  from  superior  court,  Wayne  county; 
Hoke,  Judge. 

Thomas  Smith  was  indicted  for  murder  in 
the  first  degree,  and  from  a  Judgment  of  con- 
viction for  that  offense  he  appeals.  Affirm- 
ed. 

Argo  &  Snow,  for  appellant  The  Attor- 
ney General*  for  the  State. 

MONTGOMERY,  J.  The  prisoner  was 
convicted  of  the  murder  in  the  first  degree  of 
Charles  Lewis  Cawthome,  at  August  term. 
1889,  of  Johnston  superior  court  He  appeal- 
ed from  the  Judgment  and  this  court  at  Sep- 
tember term,  1809,  ordered  a  new  trial.  125 
N.  C.  615.  34  S.  E.  235.  At  November  term, 
1899,  of  the  superior  court  the  cause  was  re- 
moved to  the  county  of  Wayne  for  trial;  and 
at  the  March  term,  1900,  of  that  court,  the 
prisoner  was  tried,  and  convicted  again  of 
murder  in  the  first  degree.  There  was  no 
objection  made  by  the  prisoner  to  any  of  the 
evidence  offered  by  the  state,  and  no  excep- 
tion was  made  to  the  charge  of  the  court. 
The  only  exception  that  appears  In  the  case 
on  appeal  is  one  made  to  the  refusal  of  his 
honor  to  Instruct  the  Jury  as  follows:  "In 
no  aspect  of  the  case  can  the  Jury  find  the 
prisoner  guilty  of  murder  in  the  first  degree: 
for  the  evidence,  at  most  amounts  to  no  more 
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than  a  scintilla.'**  The  daty  of  a  judge,  on 
the  reylew  of  the  evidence  In  a  criminal  canae 
with  a  Tlew  to  diflcovering  whether  there  la 
any  evidence  against  the  prisoner  fit  to  be 
submitted  to  the  Jury,  is  very  different  from 
the  duty  of  Juror  who  is  to  pass  upon  the 
weight  of  the  evidence.  There  is  more  than 
a  scintilla  of  evidence  against  the  prisoner 
in  this  case.  That  evidence,  it  is  true,  was 
furnished,  in  the  maln«  by  the  testimony  of 
Thomas  Winfrey,  one  of  the  three  persons 
who  were  engaged  in  the  fight  with  the  pris- 
oner, and  who  was  badly  wounded  at  the  time 
Cawthorne  was  killed  by  the  prisoner.  But 
we  cannot  pass  upon  Its  credibility.  That 
witness  testified  that  the  conduct  of  himself 
and  his  companion  was  without  fault;  that 
the  knife  which  the  prisoner  used  was  not 
an  ordinary  knife,  but  one  something  like  a 
butcher's  knife,  and  about  eight  Inches  long; 
and  that  the  prisoner  left  his  premises,  and 
made  a  sudden  and  unexpected  assault  with 
the  knife  upon  Cawthorne  and  himself  in 
the  public  road.  Another  of  the  state's  wit- 
nesses (John  O.  Ellington)  testified  that  the 
prisoner  stated  to  him  that  he  heard  these 
men  coming,  and  picked  up  a  knife  he  had 
prepared  to  kill  hogs  with  next  morning,  and 
started  out;  that  his  wife  asked  him  where 
he  was  going,  and  he  answered  that  he  was 
goling  to  see  if  he  could  not  stop  **that  fuss/' 
or  "those  boys";  that  his  wife  asked  him 
not  to  go;  and  that,  if  he  had  listened  to 
her,  he  would  not  have  been  In  this  trouble. 
The  witness  further  testified  that  the  pris- 
oner told  him  he  went  out  to  the  crib,  and 
stopped  by  the  side  of  It;  that  they  were 
shooting  off  Roman  candles  In  front  of  the 
house;  that  they  stopped;  that  he  walked  out, 
put  his  hand  on  one,  and  asked  If  It  was  Mr. 
Pendergrass;  that  the  one  replied,  "No;"  and 
that  he  pushed  his  head  back  and  went  to 
cutting.  The  whole  evidence  in  the  case  is 
calculated  to  enlist  the  sympathies  of  any  per- 
son who  might  read  It  from  an  unprejudiced 
standpoint.  The  sheriff  of  the  county  of 
Johnston  (Ellington)  testified  that  the  pris- 
oner's general  character  was  '*that  he  was 
honest,  industrious,  and  truthful,  but  was 
violent  at  Umes."  W.  R.  Creech  testified:  "I 
live  about  half  a  mile  from  where  Tom  Smith 
was  raised.  I  have  known  him  for  25  years. 
His  character  is  good."  A.  W.  Peedln  testi- 
fied: "He  has  been  living  within  three  and 
a  quarter  miles  from  me  for  18  or  19  years. 
His  character  is  good,  except  he  had  a  little 
trouble  with  Moore  and  a  sanctified  preach- 
er. This  is  all  I  know  against  him,  except 
this  last  offense.  He  is  a  hard-working  man, 
and  pays  his  debts."  J.  C.  Collier  testified: 
*'I  know  Tom  Smith.  I  have  known  him  for 
ten  years.  I  have  been  seeing  him  about 
three  times  a  day  for  about  ten  years.  I  re- 
garded him  as  a  good  negro."  Smith  had 
been  the  superintendent  of  his  Sunday  school 
in  the  town  of  Selma  for  about  16  years.  On 
thQ  night  after  (Christmas  of  1898  he  was  en- 
i;aged  in  distributing  gifts  to  the  children 


from  the  Christmas  tree  at  the  Sunday-school 
celebratiim.  He  had  been  at  wortc  all  the 
morning  before.  At  11  o'clock,  the  festiyltles 
being  over,  he  and  his  vTife  left  for  their 
home,  walking,  a  short  distance  in  the  coun- 
try. The  father  and  mother  of  the  prisoner, 
an  aged  couple,  riding  in  an  ox  cart,  were 
Just  behind;  returning  to  their  home,  also. 
A  short  distance  out  of  town  the  prisoner  and 
his  wife  passed  three  persons  who  wore 
masks  concealing  their  faces.  They  each  had 
a  woman's  skirt.  They  had  been  drinking, 
and  had  liquor  with  them.  The  three  mask- 
ed persons  were  Charles  Lewis  Cawthorne, 
Graham  Gamer,  and  Thomas  Winfrey.  Dur- 
ing the  day  they  had  been  discharging  fire- 
works in  Selma,  and,  upon  being  prohibited 
by  the  town  authorities  from  continuing  this 
sport,  they  left  the  town.  One  of  them  (Win- 
frey) had  in  his  pockets  two  loaded  pistols. 
After  the  prisoner  had  reached  his  home^  he 
heard  the  parties  coming  In  his  direction, 
shooting  off  their  fireworks  and  firing  their 
pistols.  Roman  candles  were  discharged  hi- 
to  the  trees  of  the  yard  of  the  prisoner  and 
near  his  house,  and  the  maskers  threatened 
to  shoot  his  dog.  In  front  of  the  prisoner's 
gate,  and  in  the  public  road,  a  dlfiStculty  oc- 
j  corred  between  the  prisoner  and  the  revelers. 
CSawthome  was  killed  and  Winfrey  danger- 
ously wounded  by  the  prisoner,  the  weapon 
used  being  a  large  and  dangerous  knife.  l%e 
testimony  of  the  prisoner  tended  to  show 
Justification,— certainly,  not  more  than  man- 
I  slaughter,— while  that  of  Winfrey  and  Gar- 
{'  ner  and  Ellington  tended  to  show  premedlta- 
I  tlon  and  deliberation  on  the  part  of  the  pris- 
oner. Upon  a  consideration  of  aU  the  evi 
dence,  it  seems  to  us  that  the  greater  weight 
was  in  favor  of  the  prisoner.  But  the  Jury 
decided  otherwise,  and  the  law  has  confided 
that  finding  to  them.  There  was  evidence 
(more  than  a  scintilla)  on  the  part  of  the 
state  going  to  show  premeditation  and  de- 
liberation on  the  part  of  the  prisoner,  and 
that  is  the  only  question  before  us.  The 
credibility  of  the  witnesses  and  the  weight  of 
the  evidence  were  for  the  Jury.    AfBrmed. 


(US  N.  c.  im 

BROWN  v.  TOWN  OP  LOUISBURG. 

(Supreme  Court  of  North  Carolina.     May  29, 

1900.) 

MUNICIPALi  CORP0RATIONS--8TRBBT  BXOAVA- 
TI0N8  —  INJURIBS  —  JOINT  TORT  FBASORS- 
LOT  OWNBR'S  LIABILITY  —  RBLBASB  —  BF- 
FBCT. 

1.  Where  a  lot  owner  excavated  into  the 
abutting  sidewalk  with  knowledge  of  town  au- 
thorities, the  town,  not  having  participated  in 
the  excavation,  which  was  not  made  under  its 
direction  or  for  its  benefit,  was  not  liable,  to 
a  pedestrian  injured  thereby,  as  a  joint  tort 
feasor,  but  only  for  negli^enUy  permitting  sach 
dangerous  place  to  remam  unguarded. 

2.  Where  a  lot  owner  excavated  into  the 
abutting  sidewalk  with  knowledge  of  town  an- 
thorities,  and  a  pedestrian  fell  into  the  same, 
without  fault,  and  was  Injured,  and,  after  com- 
mencing suit  against  both  the  town  and  the  lot 
owner,  released  the  latter  from  liability,  sadi 
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pedMtrian  could  not  thereafter  reooYcr  acainst 
the  town,  since  the  lo#  owner  waa  nltimately 
liable  to  the  town  for  damacea  recovered 
asainat  It. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Moore,  Judge. 

Action  by  Shelly  Brown  against  the  town 
of  Lionisburg  and  another.  From  a  Judg- 
ment In  favor  of  plaintiff*  defendant  town  ap- 
peals.   Beversed. 

GL  li.  Oooke  &  Son,  W.  H.  Tarborough,  Jr.. 
and  W.  M.  Person,  for  appellant  F.  & 
SpmiU  and  W.  H.  Buffin,  for  appellee. 

MONTGO^EEBY,  J.  This  action  was 
brought  against  the  defendants  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  on  account  of  the  alleged  negli- 
gence of  the  defendant  The  defendant  Pon- 
ton, In  building  *a  store  within  the  limits 
of  the  town  of  Louisburg,  made  a  deep  ex- 
cavation, abutting  upon  the  sidewalk;  and, 
after  the  front  wall  of  the  building  had  been 
built  up  to  the  level  of  the  sidewalk,  there 
was  still  left  a  part  of  the  excavation  be- 
tween the  front  wall  and  the  center  of  the 
sidewalk,  extending  into  the  sidewalk  about 
two  feet  The  hole  was  about  two  feet. in 
width  at  the  top,  but  slanting  and  narrow 
at  the  bottom.  The  town  authorities  had 
knowledge  of  the  excavation  in  the  aide- 
walk.  On  a  dark  night  the  plaJntiff,  without 
fault  of  his  own,  fell  into  this  excavation, 
and  was  badly  hurt  The  hole  was  un- 
guarded by  rail  or  otherwise,  and  no  dan- 
ger signal  was  displayed.-  While  the  action 
was  pending  the  plaintiff  agreed  in  writing, 
through  his  attorneys,  for  the  consideration 
of  ^75,  "to  enter  a  nonsuit,  •  •  •  and  to 
release  J.  W.  Ponton  from  any  and  all 
claims  of  the  plaintiff  against  J.  W.  Pontwi 
by  reason  of  the  facts  set  forth  in  the  com- 
plaint filed  in  the  above  cause,  and  from  any 
and  all  claims  of  every  descrlptiim  which 
the  said  Shelly  Brown  may  have  agalnat  the 
said  J.  W.  Ponton.*'  It  was  verbally  agreed 
at  the  time  of  the  execution  of  the  agree- 
ment that  the  payment  of  the  |76  was  not 
made  or  accepted  in  full  satisfaction  of  the 
injuries  sustained,  hut  simply  to  discharge 
Ponton. 

The  contention  of  the  plaintiff's  counsel  is 
that  the  defendants  are  not  Joint  tort  feasors, 
but  that  they  were  "co-trespassers,  co-de- 
linquents, co-wrongdoers,"  and  that  their  lia- 
bility to  the  plaintiff  is  not  only  Joint  but 
several,  and  that  therefore  the  effect  of  the 
contract  between  the  plaintiff  and  Ponton 
and  the  payment  of  the  $75  was  only  a  pay- 
ment pro  tanto,  which  inures  to  the  benefit 
of  the  other  defendant  the  town  of  Louis- 
burg. It  seems  to  us  immaterial.  In  con- 
sidering the  effect  <^  the  contract  between 
the  plaintiff  and  Pouton,  whether  the  de- 
foidants  were  Joint  tort  feasors  or  co-de- 
linquents, in  the  sense  in  which  that  word 
is  used  by  the  plaintiff's  counsel.  The  de- 
fendants were  not  however,  Joint  tort  feas- 


ors. To  make  persons  Joint  tort  feaaors, 
they  must  actively  participate  in  the  act 
which  causes  the  injury.  The  town  of  Lou- 
isburg had  no  active  part  in  the  matter  of 
building  the  house  or  in  creating  the  nui- 
sance. The  authorities  ol  the  town  knew, 
or  ought  to  have  known,  of  the  excavation 
In  the  street;  but  Ponton  did  not  act  under 
the  directions  of  the  corporation,  nor  were 
his  acts  in  any  way  for  its  benefit  The 
absence  of  objection  on  the  part  of  the  town 
authorities  to  the  defendant  Ponton*s  digging 
the  excavation  cannot  be  considered  a  pre- 
sumption that  the  town  intended  to  author- 
ize Ponton  to  leave  the  excavation  unguard- 
ed. Ponton,  therefore,  was  the  active  wrong- 
doer in  digging  a  pit  on  the  public  street 
and  leaving  it  unguarded.  The  town's  lia- 
bility arose  out  of  its  negligently  permitting 
its  sidewalk  at  that  dangerous  place  to  re- 
main unguarded.  The  real  question  in  the 
case  is  this:  Upon  which  of  the  defendants 
is  the  ultimate  liability  resting,  as  between 
themselves?  The  plaintiff  can,  of  course, 
sue  either  one;  but  which  one  of  the  defend- 
ants is  liable  to  the  other  for  the  damages 
which  the  plaintiff  would  be  entitled  to  recov- 
er for  the  injury  which  he  has  sustained  <m 
account  of  their  negligence?  We  think  that 
Ponton  would  be  liable  to  the  town,  and  that 
any  recovery  which  might  be  made  against 
the  town  could  be  ultimately  recovered  back 
from  Ponton.  Bobbins  v.  Oity  of  Chicago, 
71  U.  S.  657,  18  L.  Ed.  427.  And,  again,  the 
plahitiff  and  the  defendant  had  a  legal  right 
to  make  the  contract  which  they  entered 
into;  and,  the  consideration  having  been  paid 
by  Ponton,  he  must  be  protected  in  his  rights 
under  that  contract  He  cannot  be  protect- 
ed in  those  rights  if  the  town  is  by  law  per- 
mitted to  recover  out  of  him  whatever  -dam- 
ages the  town  might  be  compelled  to  pay  to 
the  plaintiff.  And  the  town,  as  we  have 
seen,  can  bring  such  an  action  against  Pon- 
ton, and  recover  from  him  the  amount  which 
It  by  process  of  law  had  been  made  to  pay 
on  account  of  his  negligence.  Such  a  result 
would  be  the  complete  destruction  of  Pon- 
ton's rights  under  his  contract  with  the  plain- 
tiff. His  honor  should  have  instructed  the 
Jury  that  upon  the  evidence  the  plaintiff 
could  not  recover.    New  triat 


(1»  N.  C.  780) 

GLENN  et  al.  v.  WBAY,  Sheriff,  et  al. 

(Supreme  Oourt  of  North  Carolina.     May  29, 

1900.) 

TOWNS  —  RAILrROAD-AID  BONDS  —  VALIDITY  -- 
PAYMENT  OP  INTEREST— ESTOPPEL—L'BGIS- 
LATURE-AUTHORIZINO  BONDS-TOWN  CHAR- 
TER —  STATUTES  ^  PASSAGE— THRSB     READ- 

.  INQS— AMENDMENT. 

1.  A  town  may  urge  the  invalidity  of  bonds 
voted  by  it  in  aid  of  a  railroad,  on  the  ground 
that  the  town  had  no  constitutional  or  statu- 
tory  authority  to  issne  the  same,  thon^  it  may 
have  paid  an  installment  of  interest  thereon. 

2.  Acts  Gen.  Assem.  1876-77,  c.  183,  incor- 
porating the  town  of  Stonerille,  authorizes  the 
levying  and  collection  of  taxes  for  internal 
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improyements  only.  Laws  1887,  c.  87,  incor- 
poratinc  a  railroad  company,  proyides  that 
towns  tnroagh  or  near  which  snch  railroad  will 
run  may  vote  bonds  in  aid  thereof.  Held,  that 
it  was  competent  for  the  legislature,  in  the  act 
incorporating  the  railroad  company,  to  grant 
authority  to  such  town  to  vote  the  bonds  with- 
out, in  terms,  amending  the  charter  of  the 
town. 

3.  Const,  art.  2,  {  14^  proyides  that  no  act 
authorizing  a  town  to  raise  money,  create  a 
debt,  or  lay  a  tax  shall  be  yalid  unless  the  bill 
shall  haye  passed  three  several  readings  on 
three  several  days  in  each  house.  Laws  1887, 
2,  87,  proyides  that  towns  may  issue  bonds 
in  aid  of  a  railroad  when  authorized  by  a  ''ma- 
jority of  all  the  qualified  voters"  thereof.  On 
the  first  and  second  readings  of  the  bill,  the 
words  "majority  of"  did  not  appear,  and  the 
bill  then  read,  "by  all  the  qualified  voters." 
On  the  third  reading  the  words  "majority  of" 
were  inserted  as  an  amendment.  Heldy  that  the 
operation  of  the  words  "by  all  the  qualified 
voters"  would  have  implied  that  the  sanction 
of  a  majority  only  of  such  voters  was  necessa- 
ry, and  the  insertion  of  the  words  "majority 
or*  added  nothing  to  the  bill,  and  was  an  im- 
material amendment,  not  affecting  its  validity. 

Appeal  from  superior  court,  Rockingham 
county;    Starbuck,  Judge. 

Action  by  J.  H.  Glenn,  in  behalf  of  him- 
aelt  and  all  other  taxpayers  of  the  town  of 
Stoneville,  against  W.  B.  Wray,  sheriff  of 
Rockingham  county,  and  others,  to  restrain 
the  levy  and  collection  of  a  tax.  From  a 
judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

Louis  M.  Swink,  for  appeDants.  Watson^ 
Buxton  &  Watson,  for  appelleea. 

OLARK,  J.  The  plaintiffs  are  not  estop- 
per  by  the  decision  in  Claybrook  y.  Commis- 
sioners, 117  N.  C.  456,  23  S.  B.  860.  That 
was  an  action  to  impeach  the  validity  of  the 
bonds  now  in  question,  but  upon  the  ground 
of  irregularity  in  the  election,  and  that  alone. 
The  decision  therein  is  conclusive  that  the 
bonds  are  not  invalid  on  that  ground.  The 
present  action  is  to  attack  their  validity 
upon  the  entirely  different  ground  that  the 
act  authorizing  an  election  was  not  passed 
in  the  mode  required  by  the  constitution. 
This  was  not  within  the  scope  of  the  litigation 
in  Claybrook  y.  Commissioners,  and  has  not 
been  passed  npon.  Hence  it  Is  not  res  Judi- 
cata. Tyler  y.  Capeheart,  125  N.  0.  64,  34 
S.  BL  108,  which  cites  Williams  y.  douse,  91 
N.  C.  327;  Wagon  Go.  y.  Byrd,  119  N.  C.  400, 
26  S.  E.  144.  A  case  exactly  In  point  is 
Union  Bank  of  Richmond  y.  Board  of  Comers 
of  Town  of  Oxford,  116  N.  a  839,  21  S.  B. 
410.  In  that  case  the  Indebtedness  was  first 
before  this  court  upon  an  allegation  of  inva- 
Udity  because  the  bonds  were  not  authorized 
by  the  town  charter  of  Oxford.  The  court 
sustained  the  objection,  but  found  error  be- 
cause the  bonds  recited  oa  their  face  that 
they  were  authorized  by  the  act  chartering  a 
railroad  company,  in  whose  aid  the  bonds 
had  been  yoted  and  issued.  There  had  been 
no  allegatlcm  in  the  pleadings  as  to  the  lat- 
ter act,  and  its  validity  had  not  been  passed 
upon.    When  the  case  went  back  the  defense 


was  set  up  that  the  latter  act  was  Inyalid  to 
authorize  the  issue  of  bonds,  because  not 
passed  In  the  mode  required  by  Const  art  2, 
§  14,  and  on  appeal  that  contention  was  sus- 
tained. Union  Bank  of  Richmond  y.  Board 
of  Com'rs  of  Town  of  Oxford,  119  N.  C.  214, 
25  S.  B.  966,  34  U  R  A.  487.  Of  course,  the 
payment  of  Interest  by  the  commissioners 
would  be  no  estoppel.  Commissioners  y. 
Payne,  123  N.  O  432,  31  S.  BL  711,  and  cases 
cited  at  page  489,  123  N.  a,  and  page  712,  31 
S.  Bb  The  charter  of  the  town  of  Stoneville 
did  not  authorize  the  issue  of  the  bonds  In 
this  case,  but  it  was  competent  for  the  legis- 
lature, by  a  provision  In  the  charter  of  a 
railroad  company,  to  authorize  the  town  to 
hold  an  election  to  authorize  such  issue,  with- 
out In  terms  amending  the  charter  of  the 
town.  Jones  y.  Oommissioners,  107  N.  C. 
265,  12  S.  B.  69;  Wood  v.  Town  of  Oxford, 
97  N.  C.  227,  2  S.  B.  653;  Union  Bank  of 
Richmond  y.  Board  of  Com'rs  of  Town  of 
Oxford,  116  N.  C  339,  363,  21  S.  B.  410. 
Const  art  2,  §  14,  renders  invalid  any  act  to 
raise  money  or  create  a  debt  or  lay  a  tax  by 
the  state,  or  to  authorize  any  county,  dty, 
or  town  to  do  so,  unless  the  bill  shall  have 
passed  three  several  readings  on  three  sey- 
eral  days  in  each  house,  and  unless  the  yeas 
and  nays  on  the  second  and  third  readings 
shall  have  been  entered  on  the  Journals.  This 
is  a  constitutional  requirement  and,  unless 
strictly  complied  with,  the  attempted  act  of 
the  legislature  confers  no  authority,  and  is 
without  any  effect  whatever.  It  is  a  re- 
striction upon  the  exercise  of  legislative  pow- 
er, which  the  sovereign  power  has  written 
in  the  face  of  the  organic  Instrument  which 
created  the  legislature.  The  creature  can- 
not transcend  the  limits  placed  upon  it  by  Its 
creator.  Union  Bank  of  Richmond  y.  Board 
of  Oom'rs  of  Town  of  Oxford,  119  N.  C.  214, 
25  S.  B.  966,  34  L.  R.  A.  487;  Commission- 
ers y.  &iuggs,  121  N.  O.  894.  28  S.  B.  539,  39 
L.  R.  A.  439;  Mayo  y.  Oommissioners,  122 
N.  C.  5,  29  8.  B.  343,  40  L.  R.  A.  16B;  Rod- 
man y.  Town  of  Washington,  122  N.  a  89,  30 
S.  B.  118;  City  of  Charlotte  y.  Shepard,  122 
N.  a  602,  29  S.  EI  842;  Oommissioners  y. 
Call,  123  N.  C.  308,  31  S.  B.  481;  McGulre  y. 
Williams,  122  N.  a  349,  31  S.  B.  627;  Com- 
mlssi(mers  v.  Payne,  123  N.  C.  432,  31  S.  B. 
711;  Smathers  y.  Commissioners,  125  N.  O. 
480,  34  S.  B.  554. 

It  therefore  only  remains  to  consider 
whether  the  act  authorizing  the  election  upon 
the  issue  of  those  bonds  was  passed  in  the 
manner  required  by  the  constitution.  It  ap- 
pears from  the  journals  that  the  bill  passed 
its  three  several  readings  in  each  house  oa 
three  several  days,  and  that  the  yeas  and 
nays  were  duly  entered  on  the  journals  on 
the  second  and  third  readings  in  each  house. 
On  the  third  reading  in  the  senate  the  bill 
was  amended  by  inserting  the  words  "a  ma- 
jority of;  and  as  thus  amended  the  bill 
passed  its  third  reading,  and,  being  sent  back 
to  the  house  of  representatives,  the  amend- 
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ment  was  concurred  in,  and  the  bill  was  duly 
enrolled  and  ratified.  If  the  amendment 
were  in  a  material  matter,  it  would  be  neces- 
sary tbat  the  amended  bill  should  be  read 
oyer  again  three  times  in  each  house,  with 
the  yea  and  nay  vote  on  the  second  and 
third  readings  entered  on  the  Journals.  It  is 
the  bill  in  its  final  shape,  not  in  another  and 
different  form,  which  requires  these  prelim- 
inaries to  its  validity.  It  would  be  a  clear 
evasion  of  the  constitutional  guaranties  and 
of  the  restriction  upon  legislative  power,  If, 
after  a  bill  has  passed  one  house  and  two 
readings  in  the  other  in  the  required  manner, 
it  should  then  be  amended  Into  something 
else;  for  in  that  c^se  the  bill  as  enacted  into 
law  will  have  had  only  one  reading  in  one 
house  in  the  constitutional  mode,  and  a  con- 
currence in  the  other,  without  a  yea  and  nay 
vote  recorded  on  the  Journals.  In  ordinary 
legislation,  material  amendments  may  be 
made,  even  on  the  last  reading  in  the  second 
house,  and  when  concurred  in  by  the  other 
house  the  bill  is  law.  In  such  cases  the  rati- 
fication is  conclusive  of  the  passage  of  the 
act.  But  it  is  otherwise  as  to  legislation 
which  the  legislature  is  restricted  from 
passing  except  in  a  manner  specifically 
pointed  out  and  prescribed.  In  the  latter  case 
any  substantial,  material  amendment  requires 
the  passage  of  the  amended  bill  in  the  pre- 
scribed manner  de  novo.  Norman  v.  Board 
(Ky.)  18  U  R.  A.  557.  A  statute  may  be  ordi- 
nary legislation,  not  coming  within  the  re- 
strictions of  Const,  art  2,  §  14,  except  as  to 
one  or  more  sections.  RIggsbee  v.  Town  of 
Ehirham,  94  N.  C.  800.  Here  the  chapter  in 
question  (Laws  1887,  c.  87)  is  not  Impeached, 
except  as  to  section  17,  and  that  section 
reads,  "It  shall  be  lawful  for  any  county, 
township,  city  or  town,  through  or  near 
which  the  said  road  may  run,  to  subscribe  for 
and  hold  stock  in  said  company  or  in  any  sec- 
tion thereof,  in  case  any  section  be  built 
alone,  whenever  such  subscription  shall  be 
authorized  under  the  provisions  of  this  act 
by  a  majcrity  of  all  the  qualified  voters  of 
such  county,  township,  city  or  town.**  The 
words  in  italics  are  those  added  by  the 
amendment  made  on  the  third  reading  In  the 
senate,  and  afterwards  concurred  in  by  the 
house.  The  amendment  was  immaterial,  for 
it  only  placed  in  express  words  in  the  section 
that  which  was  its  meaning  if  the  words  in 
italics  had  not  been  inserted.  We  take  it 
that  the  original  requirement,  "by  all  the 
qualified  voters,"  meant  simply  "by  the  qual- 
ified voters,'*  or  "by  the  voters,"  and  that 
has  always  been  held  to  mean  "by  a  major- 
ity of  the  qualified  voters";  i.  e.  that  a  ma- 
jority merely  of  those  voting  would  not  be 
suflieient  in  eases  of  this  kind,  but  that  the 
constitution  requires  a  majority  of  the  reg- 
istered voters.  Norment  v.  City  of  Charlotte, 
85  N.  C.  387;  Duke  v.  Brown,  96  X.  C.  127, 
1  &  B.  873:  Wood  v.  Town  of  Oxford,  97  N. 
a  227,  2  a  fi.  653;   Lynchburg  &  D.  R.  Co. 


V.  Board  of  Com'rs  of  Person  Co.,  109  N.  C. 
159.  13  S.  B.  783.  We  do  not  think  that  the 
bill,  before  amendment,  meant  to  require  a 
unanimous  vote,  but  merely  a  majority  of  all 
the  qualified  voters,  instead  of  a  majority 
only  of  those  voting.  The  restraining  order 
was  therefore  properly  dissolved.    Affirmed. 

OM  N.  C.  1114) 

STATE  V.  KEITH. 

(Supreme  Court  of  North  Carolina.     May  29, 

1900.) 

BMBBZZL.SMErNT  —  INDICTMENT  —  BVIDBNCB— 
CONSTRUCTION  OF  STATUTE. 

1.  A  landlord  who  takes  possession  of  the 
tenant's  crop,  of  which  he  is  entitled  to  one- 
half,  and  sells  it,  and  refuses  to  account  to  the 
tenant  for  his  share  of  the  proceeds,  is  not 
guilty  of  embezzlement,  under  Code,  {  1014, 
declaring  **any  officer,  agent,  cleric,  employ^ 
or  servant  of  any  corporation,  person  or  co- 
partnership, who  shall  embezzle  or  fraudulently 
convert  to  his  own  use"  any  money,  goods,  or 
other  chattels  belonging  to  any  other  person, 
shall  be  ^ilty  of  felony. 

2.  An  mdictment  charging  that  defendant, 
being  intrusted  with  money  and  a  checlc  by  his 
tenant,  did  willfully,  unlawfully,  fraudulently, 
and  feloniously  appropriate  the  same  to  his 
own  use,  with  intent  to  embezzle  and  convert 
to  his  own  use  the  said  money  and  check,  does 
not  charge  the  crime  of  embezzlement,  under 
Code,  I  lul4,  declaring  that  an  agent,  employ^, 
or  servant  who  converts  to  his  own  use  any 
money,  goods,  or  other  chattels,  bank  note, 
check,  or  other  order  for  the  payment  of  mon- 
ey, belonging  to  any  other  person,  shall  be 
guilty  of  embezzlement. 

Appeal  from  superior  court,  Cherokee 
county;   Coble,  Judge. 

O.  L.  Keith  was  convicted  of  embezzle- 
ment, and  he  appeals.    Reversed. 

The  Attorney  General,  for  the  State. 

FAIRCLOTH,  C.  J.  The  defendant  stands 
indicted  under  Code,  %  1014,  for  embezzle- 
ment. That  section  declares  that  "if  any 
officer,  agent,  clerk,  employ^  or  servant  of 
any  corporation,  person  or  co-partnership 
•  •  •  shall  embezzle  or  fraudulently  con- 
vert to  his  own  use,  or  shall  take,  make  way 
with  or  secrete,  with  intent  to  embezzle  or 
fraudulently  convert  to  his  own  use  any 
money,  goods  or  other  chattels,  bank  note, 
check  or  order  for  the  payment  of  money," 
etc.,  ''belonging  to  any  other  person  or  cor- 
poration, *  •  •  which  shall  have  come 
into  his  possession  or  under  his  care,  he 
shall  be  guilty  of  felony."  The  evidence  is 
that  Young,  the  prosecuting  witness,  culti- 
vated the  defendant's  land,  and  was  to  pay 
one-half  of  the  crop;  that  defendant  took 
possession  of  the  crop  and  sola  It  The  to- 
bacco belonged  to  Keith  and  Young  and  the 
proceeds  of  sale  belonged  to  Keith  and 
Young,  and  Keith  has  never  paid  Young  his 
share  of  the  proceeds.  Is  this  embezzle- 
ment? As  a  crime,  embezzlement  is  un- 
known to  the  common  law.  A  fraudulent 
appropriation  to  one's  own  use  of  the  money 
or  goods  of  another  was  only  a  breach  oi 
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trust,  remediable  by  civil  process  only.  As 
a  criminal  offense  embezzlement  is  ezdn- 
sively  of  statutory  origin,  and  is  a  felony 
or  misdemeanor,  as  such  statutes  may  de- 
clare. Our  legislature  has  declared  in  sev- 
eral instances  that  misappropriation  of  the 
money  or  goods  of  another  with  intent  to 
embezzle  the  same  shall  be  an  indictable 
offense,  and  has  declared  it  to  be  a  felony 
in  some  cases  and  a  misdemeanor  in  others. 
They  are  found  in  our  Ck)de.  Lessor  and 
lessee  are  not  partners  (Code,  {  1744);  pos- 
session of  crops  deemed  vested  in  lessor  (Id. 
S  1754);  when  the  lessee  is  deprived  of  the 
actual  possession  of  his  crop,  he  is  left  to 
his  civil  remedy  (Id.  ^  1755).  Upon  the  facts 
in  this  case  the  defendant  cannot  be  treated 
as  an  "officer,  agent,  clerk,  employ^  or  serv- 
ant" of  his  tenant  They  are  Joint  owners 
of  the  crop,  with  possession  deemed  to  be 
vested  in  the  defendant  landlord.  The  de- 
fendant has  sold  the  crop,  and  has  the  pro- 
ceeds in  his  possession.  His  failure  and 
refusal  to  pay  the  tenant  his  share  is  a 
breach  of  trust  as  at  common  law.  No  stat- 
ute has  made  it  a  crime,  either  as  a  felony 
or  a  misdemeanor.  The  indictment  charges 
that  the  defendant  was  intrusted  with  mon- 
ey and  a  check  by  the  witness  (proceeds  of 
the  sale),  and  wilitully,  unlawfully,  fraudu- 
lently, and  feloniously  appropriated  the  same 
to  his  own  use  with  Intent  to  embezzle  and 
convert  to  his  own  use  the  said  money  and 
check.  This,  as  we  have  said,  is  only  a 
breach  of  trust  at  common  law,  and  we 
have  no  statute  declaring  it  to  be  a  crime. 
The  bill  of  indictment  therefore  charges  no 
criminal  offense.  State  v.  Barton,  125  ^. 
C.  702,  34  S.  E.  553.  With  this  conclusion 
we  need  not  consider  any  other  exception. 
Error. 

aze  N.  c.  712) 

SMITH  V.  WILMINGTON  &  W.  R.  CO. 

(Supreme  Court  of  North  Carolina.     May  29, 

1900.) 

MASTER  AND  8KRVANT— DAMAQBS— SVIDBNCE 
—INSTRUCTIONS  TO  JURY— APPEAL  AND  ER- 
ROR—CASE ON  APPEAL  —  TBSTIMONT  IM- 
PROPERLY INCLUDED  —  DOUBTFUL  TESTI- 
MONY—REVERSAIr-SCOPB  OP  NEW  TRLLU 

1.  Where,  in  an  action  by  a  servant  for  in- 
juries, there  was  no  evidence  as  to  his  loss  of 
time,  payment  for  medical  attention,  or  en- 
durance of  mental  anguish,  it  was  error  to  in- 
struct that  he  was  entitled  to  recover  therefor. 

2.  Where  the  trial  judge  considered  testi- 
mony as  to  negligence  of  a  master  causing  an 
injury  as  improperly  included  in  the  case  on 
appeal,  and  such  testimony  was  thereafter  in- 
cluded in  a  statement  of  the  case  in  response 
to  a  certiorari,  which  such  judge  certified  that 
he  considered  correct,  after  consideration  of 
numerous  affidavits  and  hearing  arguments, 
and  error  appeared  on  the  issue  of  damages, 
requiring  reversal,  a  new  trial  should  not  be 
restricted  to  the  trial  of  sucti  issue,  though  the 
uncertainty  as  to  such  testimony  might  not  be 
sufficient  to  warrant  reversaL 

Appeal  from  superior  court,  Sampson  coun- 
ty; Adama»  Judge. 
Action  by  Frank  Smith  against  the  Wil- 


mington &  Weldon  Railroad  Company.  From 
a  Judgment  in  f&vor  of  plaintift,  defendant 
appeals.    Reversed. 

Junius  Davis  and  H.  L.  Stevens,  for  i^ 
pellant.  Armistead  Jones  and  Womadc  & 
Hayes  (E.  W.  &  J.  D.  Kerr  and  F.  R.  Cooper, 
on  the  brief),  for  appellee. 

MONTGOMERY,  J.  This  acUon  was 
brought  by  the  plaintiff  to  recover  damages 
against  the  defendant  company  for  a  personal 
injury  sustained  by  the  plaintiff  while  in  the 
performance  of  work  for  the  defendant, 
which  the  plaintiff  alleges  was  dangerous, 
and  the  character  of  which  was  unknown  to 
him  at  the  time  he  sustained  the  injury.  On 
the  issue  of  damages,  his  honor  instructed 
the  Jury  that,  if  the  plaintiff  was  entitled  to 
recover  at  all,  he  was  entitled  to  recover  such 
damages  as  would  compensate  him  for  the 
loss  of  his  time,  for  the  money  paid  out  by 
him  for  medical  attention,  for  the  physical 
pain  he  had  suffered,  for  the  mental  anguish 
he  had  endured,  and  for  the  deterioration  in 
his  labor  as  a  carpenter.  We  have  carefully 
read,  over  and  iagain,  every  Hue  of  the  evi- 
dence; and  there  is  not  a  word  in  reference 
to  the  time  lost  by  the  plaintiff,  nor  of  any 
money  paid  out  by  him  for  any  medical  at- 
tendance, nor  of  any  mental  anguish  endured 
by  him.  There  was,  therefore,  error  In  that 
instruction,  for  which  there  must  be  a  new 
trial.  We  would  restrict  this  new  trial  to 
the  issue  as  to  the  damages  the  plaintiff  is 
entitled  to  recover,  but  for  the  fact  that  we 
have  grave  doubts  as  to  whether  the  case 
on  appeal  is  the  real  case  as  it  was  tried. 
When  this  6ase  was  first  called,  a  lett^  was 
read  by  the  counsel  of  the  defendant  from 
his  honor.  Judge  Adams,  who  tried  the  case 
below,  in  which  it  was  stated  that  a  part  of 
the  testimony  of  the  plaintiff,  to  wit:  ''Since 
my  injury,  I  have  heard  Nelms  say  It  [the 
work]  was  dangerous,  and  he  said  be  had 
told  the  officers  of  the  company  that  it  was 
dangerous.  Nelms  went  to  my  boarding 
house  after  I  was  hurt,  and  he  said  during 
that  visit  that  he  told  the  company  it  was 
dangerous,  at  the  time  they  gave  hhn  the  or- 
ders to  change  the  woric,*'— ought  not  to  have 
been  embraced  in  the  case  on  appeaL  His 
honor  further  wrote  that  his  notes  did  not 
show  such  testhnony,  and  that  he  had  no 
recollection  of  the  same.  His  language  was: 
"I  have  no  recollection  of  this  evidence,  and 
am  confident  the  witness  did  not  so  testify, 
and  did  not  intend  to  include  it  in  the  case  on 
appeaL*'  A  certiorari  was  granted  by  this 
court  and  the  cause  is  now  here  upon  the 
statement  of  the  case  made  up  by  Judge 
Adams  in  response  to  the  certiorari,  with  the 
same  testimony  of  Smith,  the  plaintiff,  in- 
cluded. The  certificate  of  Judge  Adams  Is  in 
the  following  words:  "After  the  foregoing 
case  was  settled,  as  above  shown,  and  upon 
affidavit  having  been  filed  with  me,  I  was  of 
the  opinion  that  there  had  been  a  mistake 
made   with   reference   to  the   testimony   of 
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Frank  Smith.  Since  that  time  I  have  care* 
fuUy  gone  over  the  notes  of  the  testimony, 
and  after  considering  the  numerous  affldayita 
on  both  sides  as  to  what  the  witness  swore 
to,  and  after  hearing  argument  on  both  sides, 
I  now  certify  the  foregoing  as  a  correct  state- 
ment of  the  case  on  appeal."  If  this  was 
the  only  matter  which  the  defendant  had  a 
right  to  complain  of.  It  might  not  be  sufficient 
to  warrant  the  court  in  sending  the  matter 
back  for  a  new  trial.  But  as  the  case  is  to 
be  tried  again  because  of  the  error,  as  we 
have  seen,  in  the  instruction  wliich  was  given 
to  the  jury  on  the  question  of  damages,  we 
are  decidedly  of  the  opinion  that  the  new 
trial  should  not  be  restricted  to  the  trial  of 
the  issue  on  damages.  Of  course,  we  intend 
no  reflection  upon  his  honor,  Judge  Adams; 
but  the  whole  matter  shows  that  his  own 
recostiectlon  of  the  testimony  was  not  like 
that  of  the  various  persons  who  made  affi- 
davits in  reference  to  the  matter,  and  that  he 
acted  because  of  the  effect  produced  on  his 
mind  by  the  number  of  the  affidavits,  and  the 
poftitiveness  of  their  statements,  and  the  ar- 
gument of  counsel  of  the  defendant  He  did 
not  state  that  his  recollection  had  been  re- 
freshed, or  that  his  notes  contained  the  tes- 
timony.   He  was  in  doubt    New  triaU 


(126  N.  C.  744) 

VANDYKB  V.  FARBIS  et  aL 

(Supreme  Court  of  North  Carolina.     May  29, 
1900.) 

PROGBSSIONINQ  PROCEEDING-^UDGMBNT— 

SUBSBQUBNT  EJECTMENT— PLBA 

IN  BAR— EFFECT. 

Code,  c.  48,  as  amended  (section  1920),  pro- 
vides that  any  person  whose  land  was  pro- 
cessioned to  him  thereunder  should  be  deem- 
ed and  adjudged  to  be  the  sole  owner  there- 
of, and  misht  give  such  proceeding  in  evidence 
in  any  suit  commenced  against  nim  for  the 
land.  In  decisions  on  these  statutes  it  had 
been  pointed  out  that  this  means  of  conferring 
title  was  in  derogation  of  the  common  law, 
was  attended  with  grave  dangers,  and  should 
be  strictly  construed.  Acts  189^  c.  22,  re- 
pealing the  former  statutes,  authorised  the  in- 
stitution of  such  proceedings  to  locate  boundary 
lines,  but  omitted  the  provision  as  to  the  ef- 
fect of  such  proceedings  on  title.  Held^  that 
the  legislature  would  be  presumed  to  have  in- 
tended to  avoid  the  dangers  pointed  out  as  ex- 
isting in  the  earlier  provisions,  and  hence  a 
processioning  proceeding  instituted  by  plaintifiF 
against  defendant  under  Acts  1893,  c.  22,  could 
not  be  pleaded  in  bar  of  plaintiff's  subsequent 
ejectment  for  the  lands. 

Appeal  from  superior  court,  Gaston  county; 
9tart)uck,  Judge. 

Action  by  J.  U  Yandyke  against  T.  G.  Far- 
ris  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    Reversed. 

Webb  &  Webb,  for  appellant  George  F. 
Bason,  for  appellees. 

FAIRCXOTH,  a  J.  This  is  an  action  of 
ejectment  The  defendants,  after  denying 
the  allegations  of  the  complaint,  entered  a 
plea  In  bar  ct  the  action,  and  th«  case  was 


tried  on  that  plea  alone.  His  honor  held  that 
the  evidence  and  judgment  relied  on  in  sup 
port  of  the  plea  were  an  estoppel  against 
the  pUintlff,  and  the  plaintiff  appealed.  The 
plea  was  that  in  1893  the  plaintiff  Instituted 
a  processioning  proceeding  before  the  clerk 
against  the  defendant,  to  locate  the  line  be- 
tween plaintiff  and  defendant,  under  the  act 
of  1893,  c.  22,  and  that  judgment  was  en- 
tered against  the  plaintiff  for  costs,  from 
which  no  appeal  was  taken.  At  the  trial  of 
the  present  action  it  was  admitted  by  the 
plaintiff  that  said  processioning  proceedings 
and  judgment  therein  were  in  all  respects 
regular,  and  in  strict  compliance  with  the  act 
of  1893,  c.  22.  It  was  admitted  by  both  par> 
ties  that  the  question  presented  is  whether, 
after  said  processioning  proceedings,  the 
plaintiff  can  bring  an  actioh  in  the  superior 
court  to  recover  the  same  land.  We  haive  to 
consider  this  question  without  any  argument 
or  authorities  cited  by  counseL  Do  the  pro- 
ceeding before  the  clerk,  and  his  judgment 
therein,  simply  establish  a  line  between  the 
parties,  without  determining  the  title  to  the 
land  on  either  side  of  the  line?  The  act  of 
1893,  c.  22,  repeals  chapter  48  of  the  (3ode. 
That  chapter  was-  an  innovation  on  the  com- 
mon-law remedy  in  settling  titles  to  land, 
and  is  therefore  to  be  strictly  construed. 
Several  cases  came  to  this  court  thereunder, 
but  practically  nothing  was  accomplished  in 
any  case.  The  original  act  indicated  that 
two  processionings  would  be  conclusive  as  to 
title.  As  amended  (Code,  S  1929),  it  declared 
that  "any  person  whose  land  shall  be  pro- 
cessioned to  him,  according  to  the  directiou 
of  this  chapter,  shall  be  deemed  and  ad- 
judged to  be  the  sole  owner  thereof;  and 
upon  any  suit  commenced  for  auch  lands  the 
party  in  possession  may  plead  and  give  the 
proceedings  under  this  chapter  in  evidence.'* 
And,  singularly,  no  decision  has  been  found 
on  the  question  now  presented.  The  infer- 
ence is  that  under  Code,  c.  48,  the  proces- 
sioning proceedings  would  establish  title,  and 
hence  this  court  reqoired  strict  conformity 
in  every  particular.  In  Hoyle  v.  Wilson,  29 
N.  C.  466,  Ruffln,  G.  J.,  said:  '^Indeed,  the 
very  important  and  conclusive  effect  given  by 
the  statute  to  these  inquisitions,  whereby 
two  of  them  vest  an  absolute  title,  requires 
the  court  to  exercise  the  utmost  vigilance  to 
prevent  surprise  and  injury  to  the  true  own- 
ers of  land  by  tolerating  any  undue  laxity  in 
the  proceedings."  In  Oansler  v.  Hoke,  14 
N.  C.  268,  Hall,  J.,  for  the  court  said:  *'When 
I  observed  that  the  first  act  *  *  *  de- 
clared that  any  person  whose  land  was  twice 
processioned  according  to  that  act  shall  be 
deemed  and  adjudged  the  sole  owner  of  such 
land,  and  that  it  was  supposed  that  clause 
gave  a  title  to  land  which  might  be  twice 
processioned  under  the  act  of  1792,  I  could 
net  but  consider  it  as  a  proceeding  fraught 
with  danger  to  the  rights  of  land  proprietors, 
and  felt  myself  altogether  Justified  in  throw- 
ing eveiy  legal  impediment  in  the  way  of  a 
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title  to  be  thus  consummated."  The  act  of 
1808  contains  no  language  similar  to  that 
above  quoted  (C!ode,  {  1929),  on  which  the 
remarks  of  Judges  Ruffln  and  Hall  were 
predicated,  and  leaves  the  inference  that  the 
legislature  desired  no  longer  to  continue  the 
danger  referred  to  by  those  Judges.  In  Wil- 
liams v.  Hughes,  124  N.  C.  8,  32  S.  B.  325,  it 
was  held  that  in  processioning  under  the  act 
of  1893,  c.  22,  the  title  was  not  in  issue;  and 
in  Wilson  V.  Alleghany  Co.,  124  N.  C.  7.  32  8. 
E)l  326,  that  an  auxiliary  remedy  by  injunc- 
tion could  not  be  given  in  such  processioning 
proceedings,  because  there  was  no  substan- 
tive relief  under  said  act  Upon  these  con- 
siderations, and  our  own  reasoning,  our  opin- 
ion is  that  the  act  of  1893,  c.  22,  provides 
that  a  line  or  lines  may  be  established  as 
therein  provided  if  the  parties  desire  to  do 
so,  but  does  not  prohibit  either  party  from 
asserting  his  rights  as  to  the  title  to  the 
same  land.  What  benefit  the  act  confers  to 
the  citizen,  it  is  not  our  province  to  say.  We 
think,  therefore,  that  his  honor  was  in  error 
in  holding  that  the  defendants'  plea  was  a 
bar  to  the  plaintiff's  action.    Error. 


(126  N.  C.  766) 

DUNN  V.  BEAMAN  et  at. 

(Supreme  Gourt  of  North  Carolina.     May  29, 

1900.) 

EXECUTORS  AND  ADMINISTRATORS— CLAIMS— 
REPBRBNCB  —  CREDITORS'  BILL  —  ARBITRA- 
TION —  AWARD  —  WITNESSES  —  GUARDIAN  — 
INDEBTEDNESS  TO  WARD— LIMITATIONS. 

1.  Code.  S  1448»  authorizes  a  creditor  of  a 
deceased  person  to  sue  bis  personal  representa- 
tive on  behalf  of  himself  and  all  other  cred- 
itors, and  section  1426  allows  an  executor  or 
administrator  to  arbitrate  disputed  claims 
against  his  decedent's  estate.  Held,  that  the 
proceedings  authorized  by  section  1426  were 
between  the  creditor  and  personal  representa- 
tive in  the  ordinary  course  of  administration 
only,  and  hence  an  award  in  a  proceeding  un- 
der such  section,  brought  after  the  filing  of 
the  creditors'  bill  under  section  144S,  was  prop- 
erly disallowed  in  the  creditors'  suit. 

2.  That  decedent's  administrator  and  chil- 
dren were  made  parties  defendant  in  the  cred- 
itors' suit  did  not  authorize  them  to  refer  a 
claim  by  the  children  against  the  estate  to  ar- 
bitration, as  authorized  by  Code,  {  1426,  and 
require  the  referee  in  the  creditors'  action  to 
allow  the  award  made  on  such  reference. 

3.  Code.  1 590,  declares  that  a  person  interest- 
ed in  an  action  or  proceeding  shall  not  be  exam- 
ined in  his  own  interest  against  the  personal  rep- 
resentative of  the  deceased  person  concerning  a 
personal  transaction  or  communication  between 
the  witness  and  the  deceased  person,  unless 
such  executor  and  administrator  is  first  exam- 
ined respecting  the  same.  Held,  that  children 
seelclng  to  charge  their  deceased  father's  estate 
with  proceeds  arising  from  a  sale  of  land  as 
guardian  were  incompetent  to  prove  his  non- 
payment of  the  indebtedness  or  failure  to  in- 
form them  respecting  the  same. 

4.  Where  a  father,  as  guardian  of  his  chil- 
dren, filed  a  bill  with  three  of  them  for  parti- 
tion of  lands  devised  to  them,  and  the  land 
was  sold  under  a  decree,  the  children  were 
charged  with  notice  thereof,  and  hence  were 
not  entitled  to  claim  the  proceeds  of  the  sale 
from  the  father's  estate  as  against  his  credit- 
ors after  the  period  of  limitation  had  run 
ai^nst  the  claim,  on  the  ground  that  his  con- 


cealment of  his  indebtedness  amounted  to  con- 
structive fraud. 
Faircloth,  O.  J.,  dissenting. 

Appeal  from  superior  court,  Sampson  coun- 
ty; TImberlake,  Judge. 

Bill  by  W.  A.  Dunn,  receiver,  against  M, 
R.  Beaman,  administratrix  of  the  estate  of 
J.  R.  Beaman,  deceased,  and  others,  to  sub- 
ject real  estate  to  the  payment  of  debt& 
From  a  Judgment  in  favor  of  defendants,  the 
receiver  appeals.    Reversed. 

R.  O.  Burton  and  £L  Q.  Connor  &  Son,  for 
appellant  Allen  &  Dbrtch,  J.  D.  Kerr,  Mar^ 
ion  Butler,  and  F.  R.  Cooper,  for  appellees. 

CLARK,  J.  This  proceeding  was  begun 
by  a  creditor  of  John  R.  Beaman,  deceased, 
on  the  23d  of  February,  1894,  against  the  ad- 
ministratrix of  said  Beaman  and  his  heirs  at 
law  to  procure  a  settlement  of  his  estate,  and 
to  subject  his  realty,  under  the  provisions,  of 
Code,  S  1448.  At  February  term,  1895,  a 
referee  was  appointed  "to  ascertain  the  in- 
debtedness of  the  estate  and  the  parties  to 
whom  it  was  due."  Some  time  after  this  ac- 
tion was  begun,  the  children  of  John  R.  Bea- 
man, claiming  that  their  father  was  indebted 
to  them  in  the  sum  of  $10,725,  with  Interest 
thereon  from  July  15,  1861,  for  proceeds  of 
realty,  which,  as  the  guardian  of  some  of 
them,  he  had  procured  to  be  sold,  agreed 
with  their  co-defendant  and  sister,  the  ad- 
ministratrix, to  refer  the  claim  under  Code, 
S  1426.  The  referees  reported  on  April  1, 
1896,  allowing  the  claim  in  full,  although 
three  of  the  children  were  of  full  age  at  the 
time  of  the  sale  in  1861,  and  parties  to  the 
proceeding  under  which  the  land  was  sold. 
The  referee  in  this  action  properly  disallowed 
the  claim  based  upon  such  award  under 
Code,  §  1426>  and  ruled  that,  after  one  cred- 
itor has  instituted  a  creditors'  bill,  he  cannot 
be  cut  oflf  from  contesting  another  creditor's 
dalm,  and  pleading  the  statute  against  it,  by 
a  collateral  proceeding  between  the  admin- 
istratrix and  such  other  creditor.  The  pro- 
ceedings authorized  by  section  1426  are  be- 
tween a  creditor  and  the  personal  represen- 
tative in  the  ordinary  course  of  administra- 
tion, and  have  no  application  when  an  action 
has  been  begun  under  Code,  {  1448,  to  take 
the  administration  Into  the  hands  of  the 
court,  which  thereupon  appoints  the  referee 
to  ascertain  the  indebtedness,  and  a  commis- 
sioner to  sell  the  property,  and  takes  in  hand 
the  settlement  of  the  estate.  Besides,  the 
children  and  heirs  at  law  of  Beaman,  as  well 
as  the  administratrix,  who  assented  to  the  at- 
tempted reference,  were  parties  defendant  in 
this  action,  and  bound  by  the  reference  here- 
in to  determine  the  indebtedness.  However, 
that  side  Is  not  appealing,  and  the  rejection 
of  the  attempted  award  of  April  1,  1896^  is 
not  really  before  us  upon  any  exception.  The 
referee  allowed  the  claim  of  those  five  of  the 
eight  children  who  were  wards  of  Beaman 
at  the  time  of  the  sale,  and  that  brings  up 
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tlie  iiuestlon  of  the  atatnte  of  Umitfttlont,  the 
decision  of  which  in  favor  of  the  plaintiff 
renders  it  mmecesBary  to  discuss  his  ^cep- 
tlona  to  the  admission  of  evidence.  It  is 
proper,  however,  to  say  that  the  children 
seeking  to  prove  their  claims  against  the 
estate  of  John  B.  Beaman  were  incompetent; 
nnder  Code,  f  500,  to  prove  nonpayment  of 
the  Indebtedness  to  them  by  their  father, 
or  that  he  never  informed  them  of  this  in- 
debtedness, and  it  was  error  to  admit  their 
testimcMiy. 

The  referee  finds  as  facts  that  on  Febm- 
ary  19,  1861,  John  R.  Beaman  qualified  as 
guardian  of  his  five  minor  children;  that  at 
February  term,  1861,  as  their  guardian,  and 
with  the  joinder  as  parties  with  him  of  bis 
three  adult  children  and  their  husbands,  he 
filed  a  petition  for  sale  for  partition  of  1,350 
acres  of  land,  which  had  been  devised  to  his 
said  children  by  one  Gbrraway.  The  prop- 
erty was  sold  at  the  price  of  $10,800  to  one 
Cobb,  who  paid  the  purchase  money,  netting 
$10,725  after  deducting  court  costs,  to  the 
clerk  and  master,  who  executed  a  deed  to 
the  purchaser  upon  confirmation  of  the  sale. 
The  referee  finds  that  the  five-eighths  belong- 
ing to  the  wards  was  paid  over  to  John  R. 
Beaman,  guardian,  but  that  there  is  no  evi- 
dence that  the  shares  of  the  three  adults 
were  paid  to  him.  He  finds  that  none  of  said 
wards  have  been  paid  their  shares  by  their 
father,  and  that  they  had  no  knowledge  of 
the  facts  upon  which  their  claim  is  based, 
until  within  three  years  before  their  said 
claim  was  presented  to  him  at  the  hearing, 
March  17,  1807.  As  the  referee  finds  that 
the  assets  of  the  estate  are  insufficient  to 
pay  all  the  Indebtedness,  any  creditor  has 
the  right  to  set  up  the  statute  of  limitation 
(which  is  here  pleaded  by  the  plaintiff) 
against  any  other,  although  it  has  not  been 
pleaded  by  the  administrator.  Wordsworth 
V.  Davis,  75  N.  O.  159;  Gates  v.  Lilly.  84 
N.  C.  643;  Lockhart  v.  Ballard,  113  N.  C.  292, 
18  S.  B.  841.  The  statute  of  limitation  be- 
ing pleaded,  the  burden  is  upon  the  claimants 
to  show  that  they  are  not  barred.  House  v. 
Arnold,  122  N.  C.  220,  29  S.  E.  334,  and  numer- 
ous cases  there  cited.  The  youngest  of  the 
five  wards  living  July  15,  1861,  was  neces- 
sarily of  age  some  time  prior  to  July  15,  1882; 
and  in  fact  the  age  of  the  youngest  person, 
which  is  found  by  the  referee,  is  that  of  John 
R.  Beaman,  Jr.,  who  became  of  age  March  2, 
1879.  The  referee  held  that  the  limitation 
of  an  action  by  a  ward  against  his  guardian 
is  10  years  from  his  arrival  at  age,  when  no 
account  is  filed  (Kennedy  v.  Cromwell,  108  N. 
a  1,  13  S.  EL  135),  and  as  to  him  the  10-year 
bar  was  completed  March  2,  1889,  prior  to 
chapter  269,  Laws  1889,  which  was  ratified 
on  the  6th  of  March,  1889.  The  provisions 
of  Code,  S  155<9),  allowing  three  years  from 
discovery  of  a  fraud,  applied  only  to  "cases 
heretofore  solely  cognizable  in  courts  of 
equity/'  and  an  action  by  a  ward  for  recov- 
ery of  an  amount  due  him  by  his  guardian 


could  have  been  brought  In  a  court  of  law, 
and  hence  the  youngest  of  these  wards  was 
barred  March  2,  1889.  The  referee  holds, 
however,  and  was  sustained  by  the  Judge  be- 
low, that,  though  "this  claim  was  already 
barred  when  chapter  269,  Laws  1889,  was 
passed,  it  was  revived  thereby."  That  chap- 
ter struck  out  the  words,  "in  cases  hereto- 
fore solely  cognizable  in  courts  of  equity," 
from  section  165(9)  at  the  Code.  The  ruling 
that,  though  a  debt  is  barred  by  the  statute 
of  limitation,  the  legislature  may  remove  the 
bar  by  repealing  the  limitation  after  it  has 
accrued,  is  within  the  reasoning  of  Pearson, 
a  J.,  in  Hinton  v.  Hinton,  61  N.  C.  410,  and 
is  sustained  by  Justice  Miller  in  Campbell 
V.  Holt,  115  U.  S.  620,  6  Sup.  Ct  209,  29  L. 
Ed.  483,  decided  in  1885;  the  court  in  the 
latter  case  holding  that  this  is  true  as  to  a 
debt,  though  not  as  to  the  title  to  property 
which  has  ripened,  because  time  does  not 
pay  the  debt,  but  time  may  vest  the  right  of 
property.  On  the  other  hand,  it  has  been 
held  by  the  supreme  court  of  this  state  (1884) 
in  Whitehurst  v.  Dey,  90  N.  C  542»  that  the 
legislature  cannot  revive  a  right  of  action  as 
to  a  debt  when  it  has  become  barred  by  the 
lapse  of  time;  though  it  is  true  the  decision 
was  not  necessary  to  the  disposition  of  that 
case.  The  point  Is  an  interesting  and  im- 
portant one,  but  it  is  not  necessary  that  we 
pass  upon  it,  for  there  is  no  state  of  facts  to 
which  it  is  applicable. 

There  is  no  allegation  of  fraud  as  to  John 
R.  Beaman  in  the  pleadings  filed  by  his  chil- 
dren as  the  foundation  of  their  claim;  noth- 
ing beyond  the  mere  averment  that  they  (the 
children)  were  not  aware,  till  1894,  of  the 
sale  of  the  land  and  the  receipt  of  the  money 
by  their  father.  There  is  no  averment  of 
any  fraadulent  concealment  or  any  conceal- 
ment of  the  facts  by  him.  The  averment 
made  is  not  sufficient  to  predicate  a  finding 
of  fraud,  nor  is  there  any  proof  of  fraud,  nor 
is  there  any  evidence  tending  to  show  fraud 
on  his  part.  Counsel  for  the  children  dis- 
avow any  Intention  to  charge  their  father 
with  fraud  in  fact— "any  intentional  or  will- 
ful fraud,"— but  say  that  their  Ignorance  of 
the  facts  Is  proof  of  constructive  fraud  by 
him.  It  shows  their  confidence  in  their  fa- 
ther, from  whom  they  expected  to  receive  a 
large  estate,  and  who  in  fact  made  them 
large  advancements,  and  their  abandonment 
of  all  matters  to  him;  but  the  Inferential 
finding  of  fact  (for  It  is  not  directly  made)  by 
the  referee  of  "fraudulent  concealment^'  by 
him  is  without  any  evidence  or  any  allega- 
tion in  the  pleadings  to  support  it,  and  the 
exception  on  that  ground  must  he  sustained. 
The  children  had  legal  notice  of  the  facts. 
The  will  of  Carraway,  under  which  their  title 
accrued,  was  probated  and  recorded  in  1844; 
the  land  devised  to  them  was  sold  for  par- 
tition in  1861  at  the  court-house  door,  after 
due  advertisement,  under  a  decree  In  equity; 
the  proceedings  in  equity  were  duly  recorded, 
to  which  three  of  the  children,  who  were 
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adults,  together  wlHi  their  hnsbazuU,  were 
parties  praying  the  sale;  and  the  decree  of 
conflrmation  was  properly  enrolled.  The 
deed  from  the  clerk  and  master  to  the  pm> 
chaser  was  duly  recorded  in  the  register's 
office,  and  was  notice  to  the  children  as  well 
as  to  all  the  world*  and  they  were  put  on  no- 
tice by  the  recitals  therein  contained.  There 
was  the  widest  and  most  entire  publicity, 
and  an  entire  absence  of  any  proof  tending 
to  fix  John  R.  Seaman's  memory  with  the 
stain  of  any  fraud  upon  his  children.  The 
lale  was  in  1861.  The  youngest  ward  be- 
came of  age  in  1879.  They  all  lived  in  the 
county,  it  seems,  except  one,  who  had  left 
\he  state;  and  it  is  not  to  be  held  that  all 
through  these  years  there  was  constructively 
a  ''fraudulent  concealment"  of  a  transaction 
conducted  with  such  publicity.  The  limita- 
tion is  not  'nhree  years  from  the  discovery 
by  a  party  of  rights  hitherto  unknown  to 
him,"  but  "from  the  discovery  of  facts  con- 
stituting fraud."  The  children  may  have 
been  negligent  in  inquiring  as  to  their  rights, 
or  in  asserting  them,  or  may  have  forgotten 
facts  which  they  once  knew,  and  which  three 
3f  them  are  conclusively  fixed  with  having 
known  at  the  time  of  the  sale  (since  they 
cannot  impeach  the  decree  collaterally);  but 
there  is  nothing  to  sustain  a  finding  of  fraud. 
This  being  so,  the  act  of  1889  has  no  bearing 
and  requires  no  discussion.    Error. 

FAIROLOTH,  G.  J.,  dissents. 


(126  N.  C.  784) 

DUNN  V.  BBAMAN. 
(Supreme  Court  of  North  Orolina.    May  29, 

1900.) 
APPEAL.  AND  BRROR-PINDINO— RBVIBIW— HOC- 
BCUTORS    AND    ADMINISTRATORS-CLAIMS— 
PARTNBRSHIP-JUDOMBNT&-DBMAND. 

1.  A  finding  of  fact  by  a  referee,  approved 
by  the  trial  court,  is  conclusive  on  appeal, 
where  there  la  eyidence  to  sustain  it. 

2.  Where  two  of  the  partners  of  a  firm  paid 
a  Judgment  to  the  Judgment  creditor,  such  pay- 
ment extinguished  the  Judement,  and  the  as- 
signee thereof  was  not  entitled  to  prove  it  as  a 
claim  against  the  estate  of  the  third  partner. 

Appeal  from  superior  court,  Sampson 
county;    Timberlake,  Judge. 

Action  by  W.  A.  Dunn,*  receiver,  etc., 
against  M.  R.  Beaman,  executrix  of  the  es- 
tate of  J.  B.  Beajnan,  deceased,  in  which 
M.  J.  Hobbs  sought  to  establish  a  claim 
against  the  estate.  From  a  Judgment  dis- 
solving the  claim,  Hobbs  appeals.  Affirm- 
ed. 

Stevens  &  Beasley  and  Geo.  B.  Butler,  for 
appellant  H.  G.  Connor  A  Son  and  R.  O. 
Burton,  for  appellee. 

CLARK,  J.  This  was  a  proceeding  by  a 
creditor  under  Code,  f  1448,  to  compel  an 
account  and  settlement  of  the  estate  of  John 
R.  Beaman.  The  claim  of  M.  J.  Hobbs,  the 
appellant,  was  No.  17,  as  numbered  by  the 
referee.    The  appellant,  Hobbs,   contended 


that  he  was  assignee  of  a  Judgment  whl^ 
had  been  rendered  against  a  firm  composed 
of  John  R.  Beaman,  J.  A.  Ferrell,  and  T.  M. 
Ferrell.  The  referee  found  that  Hobbs  paid 
no  money  to  the  plaintiff  in  the  execution, 
but  that  said  money  was  '"really,  thouirh 
not  directly,  paid  to  him  by  the  Judgment 
debtors,  J.  A.  and  T.  M.  FerrelL"  This  find- 
ing of  fact  was  approved  by  the  Judge. 
There  being  evidence  tending  to  support  the 
finding,  it  is  conclusive  on  appeal.  Clark's 
Code  (3d  Ed.)  f  422,  and  cases  cited.  The 
conclusion  of  law  follows  that  the  claim  of 
M.  J.  Hobbs  was  extinguished,  and  properly 
disallowed.  Whatever  balance,  if  any,  is 
due  the  Ferrells  on  a  settlement  of  their 
partnership  accounts  against  John  R.  Bea- 
man could  be  proven  against  Beaman*s  es- 
tate in  this  action.  If  not  barred  by  the  stat- 
ute of  limitations.  This  is  not  the  case  of  a 
surety  paying  the  debt  of  a  principal,  and, 
if  it  had  been,  the  Judgm^it  was  extinguish- 
ed, because  it  was  not  assigned  to  a  trustee 
for  the  benefit  of  the  surety.  Browning  v. 
Porter,  116  N.  C.  02,  2D  8.  B.  961.    No  error. 

(126  N.  C.  Tea,  763) 

McCALL  V.  WE2BB. 

(Supreme  Court  of  North  Carolina,    liay  29, 
1900.) 

APPEAL  AND  BRRGR-JUDaMBNTft-APFIRM- 
ANCB  ON  APPBAL-SUBSBQUBNT  MODIFICA- 
TION—RBPBRBNCB-JURISDICTION. 

1.  After  a  judgment  for  plaintiff  in  quo  war- 
ranto to  try  title  to  an  office  has  been  affirmed 
in  the  supreme  court,  it  is  too  late  to  move 
in  the  superior  court  for  an  order  of  reference, 
to  ascertain  the  amount  of  fees  and  emolu- 
ments the  defendant  has  received  while  wrong- 
fully in  possession  of  the  office,  or  for  leave 
to  amend  the  complaint  so  as  to  embrace  a 
claim  for  such  emoluments. 

2.  PlaintifTs  neglect  in  an  action  of  quo 
warranto  to  try  the  title  to  an  office,  to  ask  for 
a  reference  to  ascertain  the  amount  of  fees  and 
emoluments  received  by  defendant,  does  not 
estop  him  from  proceedmg  by  a  proper  action 
for  the  recovery  of  such  fees  and  emoluments 
from  the  incumbent  and  his  sureties. 

Appeal  from  superior  court.  Buncombe 
county;  McNeill,  Judge. 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  R.  S.  McC^all,  against  CSharlea  A. 
Webb,  to  try  title  to  the  office  of  solicitor. 
From  an  order  overruling  plaintiff's  motion 
for  a  reference  to  ascertain  the  amount  of 
fees  and  emoluments  received  by  defendant 
while  in  wrongful  possession  of  the  office, 
he  appeals.    Affirmed. 

Frank  Carter,  for  appellant  T.  H.  Cobb, 
for  appellee. 

FURCHES,  J.  This  was  originally  an  ac- 
tion In  the  nature  of  quo  warranto  by  the 
state,  on  relation  of  R.  S.  McCall,  against 
Charles  A.  Webb,  to  try  the  tiUe  to  the  office 
of  solicitor.  Upon  the  hearing  In  the  court 
below  it  was  decided  that  the  plaintiff  was 
entitled  to  the  office,  and  a  Judgment  to  that 
effect  was  rendered,  declaring  that  the  de- 
fendant waa  not  entitled  to  the  said  office. 
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but  that  MeCall,  the  relator,  was;  ousting 
the  defendant  from  the  office,  and  declaring 
that  the  relator  was  entitled  to  said  office, 
to  perform  Its  duties,  and  to  recelTe  the  fees 
and  emoluments  thereof.  From  this  Judg- 
ment the  defendant  appealed  to  this  court, 
where  the  judgment  of  the  court  below  was 
affirmed.  125  N.  a  248»  84  B.  B.  430.  When 
the  Judgment  of  this  court  was  certified  to 
the  superior  court  of  Buncombe  county,  the 
plaintiff  moved  for  an  order  of  reference  to 
ascertain  the  amount  of  fees  and  emolu- 
ments the  defendant  had  recelyed  while  he 
was  wrongfully  In  possession  of  said  office. 
This  motion  was  resisted  by  the  defendant, 
and  the  plaintiff  then  moved  to  be  allowed 
to  amend  his  complaint  so  as  to  embrace  the 
claim  for  the  fees  and  emoluments  of  the 
office  while  so  wrongfully  held  by  the  de- 
fendant, and  this  motion  was  also  resisted 
by  the  defendant  Both  of  these  motions 
were  refused  by  the  court  below,  and  the 
plaintiff  excepted  and  appealed. 

It  was  held  in  Dobson  v.  Slmonton,  100  N. 
a  50^  6  &  B.  360,  that  a  Judgment  of  the 
superior  court,  affirmed  by  this  court,  could 
not  afterwards  be  changed  or  modified  by 
the  superior  court  It  was  also  held  in  Oal- 
yert  v.  Peebles,  82  N.  O.  334,  that  when  this 
court  affirms  the  Judgment  of  the  superior 
court  it  cannot  afterwards  be  changed  or 
modified  in  the  court  below  on  motion  of 
the  parties.  It  was  held  in  Brendie  v.  Her- 
ren,  07  N.  G.  257,  2  S.  B.  158,  that:  "After 
Gnal  Judgment  disposing  of  the  rights  of  the 
parties,  it  is  too  late  to  introduce  a  new 
cause  of  action  Into  the  controversy.  So,  in 
an  action  to  have  the  holder  of  the  legal 
title  declared  a  trustee,  it  is  too  late  after 
judgment  to  ask  for  an  account  of  rents  and 
profits."  In  Pearson  v.  Carr,  07  N.  O.  104, 
1  &  B.  016,  it  was  held  that:  "No  order  of 
reference  can  be  made  to  ascertain  any  facts 
taking  place  after  the  final  Judgment  Aft- 
er final  Judgment  in  the  supreme  court  the 
superior  court  has  no  power  to  order  a  fur- 
ther reference,  or  to  take  any  action  in  the 
case."  These  cases  seem  fully  to  sustain 
the  action  of  the  court  below,  and  the  Judg- 
ment must  be  affirmed. 

It  was  contended  by  the  defendant  and 
argued  at  length  before  us,  that  as  the 
plaintiff  had  failed  to  ask  for  this  relief  in 
his  complaint  and  have  an  order  of  refer- 
ence before  final  Judgment  he  is  estopped, 
and  has  no  remedy  to  recover  what  seems 
to  be  due  him  by  the  Judgment  of  the  court 
While  we  do  not  consider  this  question  be- 
fore OS  for  adijiidication,  still,  as  it  was  ar- 
gued and  insisted  upon  by  the  defendant  we 
think  it  proper  to  say  that  we  do  not  think 
the  authorities  dted  by  the  defendant  sus- 
tain this  contention.  This  is  an  action  of 
quo  warranto  by  the  state,  on  the  relation 
of  McObU,  to  try  the  title  to  this  office.  The 
state  Is  interested  Ui  this  question,  in  hav- 
ing Its  public  offices  filled  by  its  proper  offi- 
cers.   But  this  is  as  far  as  the  state's  In- 


terest goes,  and  it  would  seem  to  be  the  only 
issue  triable  in  this  action.  And  we  doubt 
whether  it  would  have  been  proper  for  the 
court  to  have  made  the  oroer  of  reference 
asked  for  if  it  had  been  pleaded  and  asked 
for  before  final  Judgment  if  resisted  by  the 
defendant  But  it  must  be  that  the  plaintiff 
has  a  remedy,  not  only  against  the  defend- 
ant but  also  against  his  sureties,  as  the 
legislature  has  provided  for  requiring  him 
to  give  security,  which  he  has  done.  In  our 
opinion,  this  case  is  distinguishable  from  the 
cases  cited  by  the  defendant    Affirmed. 

GLABE:,  J.»  concurs  in  the  decision  upon 
the  point  presented  by  the  appeal,  and  for 
the  reasons  given,  but  is  not  to  be  under* 
stood  as  expressing  any  opinion  upon  the 
matters  stated  therein  to  be  outside  the  pres- 
ent litigation.  The  plaintiff  recovered  (125 
N.  G.  243,  d4  S.  B.  430)  upon  thej^und  that 
this  office  was  his  private  property,.and  that 
by  the  act  of  1800,  which  put  the  defendant 
in  office,  the  state  had  broken,  or  attempted 
to  break,  its  contract  It  would  not  seem 
that  the  state  was  ''interested"  in  having 
this  action  brought  to  declare  it  had  violated 
its  contract  It  is  not  a  public  question  in 
that  aspect  but  a  private  action  by  the 
plaintiff  to  assert  his  property  rights.  It  is 
otherwise  where  a  quo  warranto  is  brought 
merely  to  determine  who  is  properly  elected, 
or  appointed,  or  entitled  under  proper  con- 
struction of  a  statute^  which  is  not  sought 
to  be  set  aside  by  the  action  as  a  breach  of 
contract  by  the  state.  If  office  is  a  public 
agency,  and  not  a  "contract"  then  the  state 
Is  "interested  in  having  Its  public  offices  fill- 
ed by  its  proper  officers";  but  that  interest 
must  be  and  has  been  shown  through  the 
legislature,  which  alone  can  create  or  abol- 
ish offices  not  established  by  the  constitu- 
tion, and  which  alone  can  prescribe  how 
they  shall  be  filled.  This  cannot  be  done  by 
decree  of  court  unless  there  is  private  prop- 
erty in  office,  and  in  that  case  the  state  has, 
as  between  the  parties,  no  more  interest 
than  in  any  other  action  over  any  other  pri- 
vate right  arising  upon  contract 

(IM  N.  C.  752) 

LITTLB  et  si.  v.  BROWN. 

(Supreme  0>urt  of  North  (^rolina.     May  20, 

1000.) 

WILLS  —  DEVISB  —  VBSTBD  ESTATE  —  SUBSB- 
QUBNT  CONDITION— CONVEY  ANCB— EFFECT. 
Where  testator  devised  a  child's  part  of 
his  real  estate  to  his  wife  for  life,  the  share  of 
any  child  dyinir  without  living  Issue  to  go  to 
the  surviving  children  or  their  representatives, 
and  the  share  devised  to  his  wfie  for  life  to 
be  equally  divided  on  her  death  among  the 
children  and  the  issue  of  deceased  children,  the 
children  took  a  vested  estate  in  the  devises  and 
remainder,  conditioned  only  that  each  child's 
share,  at  nis  death  without  living  issue,  should 
go  to  the  snrvivinff  children  or  their  heirs;  and, 
as  executory  devisees  could  bind  their  heirs 
and  convey  absolutely  their  contlngept  inter- 
ests,  a  deed  by  such  wife  and  children  convey- 
ed a  valid  title  ia  fee. 
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Appeal  from  superior  court  Mecklenburg 
county;  McNeill,  Judge. 

ControYersy,  without  action,  by  Mary  J. 
Little  and  others  against  Peter  M.  Brown. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Burwell,  Walicer  A  Oansler,  for  appellant 
H.  W.  Harris,  for  appellees. 

GLABK,  J.  This  is  a  controversy  submit^ 
ted  without  action.  The  plaintiffs*  the  wid- 
ow, the  executor,  and  executrix  of  the  tes- 
tator, and  his  heirs  at  law  and  devisees,  ven- 
don  of  iand,  seek  to  compel  the  defendant, 
vendee,  to  comply  with  his  agreement  to 
purchase,  by  accepting  their  deed  and  paying 
the  purchase  money.  The  defendant  resists 
their  claim  upon  the  ground  that  the  deed 
does  not  convey  an  indefeasible  estate  in 
fee,  and  that  he  cannot  be  compelled,  unless 
the  deed  should  vest  in  him  such  an  estate. 
Hie  determination  of  the  controversy  de- 
pends upon  the  construction  oi  the  following 
clauses  in  the  will  of  B.  F.  Little:  "I  give 
and  bequeath  and  devise  unto  my  beloved 
wife,  Mary  Jane  Uttle,  for  the  term  of  her 
natural  life,  all  my  household  and  kitchen 
fumitture,  including  all  my  books,  and  a 
child's  part  of  the  balance  of  my  estate,  real 
and  personal  The  remainder  of  my  estate, 
reel  and  personal,  I  wish  to  be  divided 
among  all  my  children  equally,  share  and 
share  alike;  and  my  will  is  to  include  any 
child  or  children  that  may  be  bom  after  this 
date."  TL\s  last  clause  was  a  devise  in  fee 
simple  to  all  his  children.  This  he  made  de- 
feasible by  adding  the  following  limitation 
to  surviving  children:  ''Should  any  one  of 
my  children  die  without  issue  living  at  his 
or  her  death,  then  the  property  and  estate 
of  the  one  so  dying  to  go  to  my  surviving 
children,  or  their  representatives."  This  con- 
dition must  be  construed  to  be  operative  at 
the  earliest  period,  which  is  the  death  of 
each  of  the  children.  The  words  "or  their 
representatives"  are  words  of  limitation, 
meaning  "their  heirs,"  and  give  no  estate  to 
the  representatives  by-way  of  substitution. 
Hence  all  his  surviving  children  (and  the 
children  of  those  deceased,  if  any  there  had 
been),  as  executory  devisees,  may  now  bind 
ihelr  heirs,  and  convey  and  release  absolutely 
their  contingent  interests.  Corbyn  v.  French, 
4  Yes.  418;  2  Jarm.  Wills,  625.  The  tes^ 
tator  gives  the  wife  an  equal  share  with  his 
children,— a  "child's  part,'*  as  he  terms  it,— 
and  directs  that  the  tract  of  land  and  resi- 
dence where  he  lives  should  be  included  in 
her  share,  and  restricts  her  devise  to  her 
life.  He  describes  the  property  given  to  his 
children  as  "the  remainder  of  my  estate, 
real  and  personaL"  The  limitation  over  to 
* 'surviving  children  or  their  representatives'^ 
cu  the  contingency  of  any  cme  of  them  dying 
without  leaving  issue  makes  the  fee  simple 
estate  of  the  children  defeasible,  but  does  not 
operate  to  tie  up  the  estate.  That  construc- 
tion would  give  the  grandchildren  an  abso- 


lute estate  in  both  the  original  and  accrued 
shares  going  to  them,  while  h^s  children,  the 
primary  objects  of  his  bounty,  would  be  de- 
prived of  absolute  ownership  of  the  original 
shares.  The  cases  of  Overman  v.  Sims,  96 
N.  C.  451,  2  8.  B.  872,  and  Same  v.  Tate,  114 
N.  a  571,  19  S.  B.  706,  differ  from  thia 
There  the  clause  for  construction  was  as  fol- 
lows: "To  the  sole  and  separate  use  of  Mary 
Cornelia  Tate,  wife  of  said  Thomas  B.  Tate 
for  her  life,  and  at  her  death  to  such  child  or 
children  and  the  representatives  of  such  as 
she  shall  have  living  by  the  said  T.  B.  Tate, 
and  their  heirs  forever.  Should  the  said 
Mary  Tate  die  without  a  child,  or  represen- 
tative of  such,  living  at  her  death,  then  to 
the  said  Thomas  B.  Tate  and  his  heirs,  for- 
ever." The  words  there  used  are  plainly  sub- 
stitutional, and  the  issue  of  the  child  or  grand- 
child is  the  object  of  the  bounty,  and  is  to 
take  after  a  life  estate.  Here  the  children 
are  the  objects  of  the  testator's  bounty.  They 
are  given  a  fee  simple,  made  defeasible  upon 
death  without  issue,  in  which  event  their  in- 
terest is  to  go  to  the  other  children  of  the 
testator,  and  the  issue  of  such  as  may  be 
dead,  leaving  issue.  But  the  defendant  con- 
tends further  that  the  testator's  wife  has  a 
life  estate  in  an  undivided  share  of  this  real 
estate,  equally  with  the  children,  and  that 
the  remainder  after  her  life  estate  in  that 
share  is  so  limited  that  she  and  the  children 
cannot  now  make  a  good  and  indefeasible 
titie.  The  clause  of  the  will  on  which  that 
contention  is  based  is  found  in  the  fifth 
item,  as  follows:  "At  my  wife's  death  it  is 
my  will  and  desire  that  all  the  property  and 
estate,  real  and  personal,  that  I  have  left  to 
her  for  life,  shall  be  equally  divided  among 
my  children  and  the  issue  of  any  deceased 
child  or  children."  But  this  should  be  read 
with  the  concluding  clause  oi  the  same  item 
of  the  will,  to  wit,  "it  being  my  intention 
that  all  my  children  shall  receive  an  equal 
share  in  valuation  of  all  my  estate,  real  and 
personal,  left  to  my  wife  for  life."  In  this 
last  clause  he  shows,  by  express  terms,  that 
he  considered  that  he  had  already  given  to 
his  children  equally  the  remainder  in  fee 
after  her  life  estate  in  one  equal  share;  thus 
making  their  estate  a  vested  remainder,  with- 
out any  other  limitation  over  than  that  whidi 
follows  in  the  next  clause,  "to  surviving  chil- 
dren or  their  representatives."  In  the  devise 
to  his  wife,  her  life  estate,  and  the  Vested 
remainder  thereafter  to  his  children,  had 
already  been  devised  by  the  first  an4  second 
clauses,  and  the  fifth  item  was  intended  sim- 
ply to  provide  for  the  time  and  manner  oi 
the  division  of  that  share.  There  is  no  de- 
vise or  bequest  whatever  in  the  fifth  item, 
and  it  was  manifestiy  not  the  testator's  in- 
tention to  limit  any  estate  by  Its  provisions^ 
but  only  to  direct  the  division  of  the  real  es- 
tate devised  to  his  wife,  and  especially  tbe 
family  residence.  The  deed  tendered  con- 
veyed a  valid  tltie  in  fee,  and  the  Judgm^t 
of  the  court  below  must  be  afllrmedi 
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(Supreme  Court  of  Noi-th  Carolina.    June  9, 
1900.) 

PSNALTT— PENDING  ACTION— ACT  RBUBVINa 
DBFSNDANT8-BFFBCT. 
Code^  §  3816,  requires  commiflaionen  of 
towns  to  publish  certain  statements  of  taxes 
and  expenditures,  under  penalty  of  $100,  to  any 
person  who  shall  sue  therefor.  Plaintiff  sued 
defendants,  commissioners  of  L.,  for  such  penal- 
ty; and  while  the  action  was  pending,  and  be- 
fore judgment,  the  legislature  passed  Pub. 
Laws  1899,  c.  349,  releasing  such  commission- 
ers of  L.  from  any  and  all  penalties  for  fail- 
ure to  comply  with  section  3816.  Code,  {  8704, 
provides  that  the  repeal  of  a  statute  shall  not 
affect  any  action  brought  before  repeal  for  any 
forfeitures  incurred  or  rights  accruing  under 
such  statute.  No  other  similar  action  was 
pending  against  defendants.  Held,  that  as  sec- 
tion 3816  created  no  contract  between  plaintiff 
and  the  state,  and  as  the  relieying  act  was 
not  a  repeal  thereof,  within  the  meaning  of 
section  3764,  and  as  the  latter  section  was 
but  a  rule  of  construction,  plaintifTs  cause  of 
action  was  destroyed  by  the  relieving  act  be- 
fore he  obtained  a  Tested  right  to  the  penalty, 
and  hence  his  suit  could  not  be  maintained. 

Appeal  from  superior  court.  Rockingham 
comity;   Shaw,  Judge. 

Action  by  W.  F.  Dyer  against  R.  R.  BlllDg- 
ton  and  others,  commissioners  of  the  town  of 
LeaksTille.  From  a  judgment  in  faror  of 
plaintiff,  defendants  appeal.    Reversed. 

This  yras  a  civil  action  tried  before  his 
honor,  Thomas  J.  Shaw,  at  August  term  of 
the  superior  court  of  Rockingham  county, 
1899,  brought  before  a  Justice  of  the  peace  In 
Leaksville  township,  for  the  purpose  of  re- 
covering a  penalty  of  $100  against  the  defend* 
ants  named  in  the  caption  for  failure,  as  com- 
missioners of  the  town  of  Leaksville,  to  pub- 
lish, as  required  by  section  3816  of  the  Code, 
a  statement  of  taxes  levied  and  collected  in 
said  town,  together  with  a  statement  of  the 
amounts  expended  by  them,  and  for  what  pur- 
pose, during  the  year  1897,  and  by  due  appeal 
was  brought  to  the  superior  court,  where  a 
trial  by  jury  was  waived,  and.  by  consent, 
his  honor  found  the  facts  wiiich  appear  In 
the  judgment  Upon  the  facts  found,  the  de- 
fendants moved  for  judgment  and  the  motion 
was  disallowed,  and  his  honor  rendered  the 
following  judgment:  ''This  cause  coming  on 
to  be  tried  before  Shaw.  J.,  a  jury  trial  having 
been  waived,  by  consent  of  the  plaintiff  and 
defendants,  the  court  finds  the  following  facts: 
(1)  That  the  town  of  Leaksville,  in  Rockhig- 
ham  county,  was,  on  the  1st  day  of  May,  1897. 
a  municipal  corporation,  having  been  duly  in- 
corporated by  the  general  assembly  of  North 
Carolina  at  Its  session  of  187^-74  (chapter 
133.  Prlv.  Laws).  (2)  That  on  the  first  Mon- 
day In  May.  1807.  the  defendants  were  duly 
elected  as  commissioners  for  said  town,  and 
on  the  5th  day  of  May,  1897.  were  duly  quali- 
fied as  such,  and  at  once  entered  upon  the  dis- 
charge of  their  duties,  and  that  their  said 

term  of  office  ended  on  the day  of  May. 

1898.    <3)  That  the  defendants,  during  their 
term  of  office  as  aforesaid*  levied  and  collect- 
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ed  taxes  In  and  for  the  said  town  of  Leaks- 
ville, and  disbursed  the  same.  (4)  That  the 
defendants  did  not  publish,  as  required  by 
section  3816  of  the  Code,  a  statement  of  the 
taxes  levied  and  collected  In  said  town  during 
their  said  term  of  office,  nor  did  they  publish 
any  statement  of  the  amount  expended  by 
them,  and  for  what  purpose,  during  their  said 
term,  as  provided  by  law.  (5)  That  on  the 
8th  day  of  February,  1899,  the  pUiintlff  Insti- 
tuted this  action  against  the  defendants  to  re- 
cover the  penalty  of  one  hundred  dollars 
($100).  as  provided  by  section  3816  of  the 
Code.  (6)  That  while  said  action  was  pend- 
ing in  the  court  of  the  justice  of  the  peace  be- 
fore whom  it  was  brought,  and  before  it  was 
tried,  the  general  assembly  of  North  Carolina, 
on  the  28th  day  of  February,  1890,  passed  an 
act  entitled  'An  act  for  the  relief  of  the  com- 
missioners of  the  town  of  Leaksville.  In  Rock- 
Ingham  county.  North  Carolina,'  which  said 
act,  as  contained  in  chapter  349,  Pub.  Laws 
1899,  is  hereby  referred  to  and  is  made  a  part 
of  this  finding  of  fact  (7)  That  this  was  the 
only  action  pending  against  the  defendants 
at  the  time  of  the  passage  of  the  aforesaid  act. 
and  no  other  action  had  been  brought  by  any 
person  to  recover  the  penalty  sued  for  in  this 
actiiMi.  This  fact  found  upon  admission  of 
counsel  upon  the  trial.  Upon  the  foregoing 
facts  it  is  adjudged  by  the  court  that  the 
plaintiff  recover  of  the  defendants,  D.  R.  El- 
lington, W.  S.  Williams,  and  J.  M.  Hopper, 
the  sum  of  one  hundred  dollars  ($100).  and 
Interest  on  the  same  from  the  28th  day  of 
February,  1809,  until  paid,  and  the  costs  of 
this  action,  as  a  penalty  for  their  failure,  as 
commissioners  of  the  town  of  Leaksville,  to 
publish,  as  provided  by  law,  an  annual  state- 
ment of  the  receipts  and  disbursements  for 
the  year  1807." 

The  defendants  make  the  following  assign- 
ment of  error:  "First  The  plaintiff  had  no 
standing  in  court  upon  the  facts,  his  action 
being  against  the  defendants  individually, 
and,  if  entitled  to  sue  at  all,  his  actkm  should 
have  been  against  the  town  of  Leaksville,  or 
the  board  of  commissioners  of  the  town  of 
Leaksville.  Second.  The  defendants  were  pro- 
tected, and  the  plaintiff  deprived  of  his  right 
of  action,  by  reason  of  the  act  of  the  general 
assembly,  being  entitled  'An  act  for  the  relief 
of  the  commissioners  of  the  town  of  Leaks- 
ville, in  Rockingham  county.  North  Carolina.' 
Acts  1899,  c  849.'' 

Scott  A  Reld  and  Glenn  &  Manly,  for  ap- 
pellants.   J.  D.  Pannill,  for  appellee. 

DOUGLAS.  J.  The  act  referred  to  in  the 
case  on  appeal  is  as  follows:  ''An  act  for  the 
relief  of  the  commissioners  of  the  town  of 
Leaksville.  RodLlngham  county.  Whereas,  the 
commissioners  of  the  town  of  Leaksville.  In 
Rockingham  county.  North  Carolina,  by  an 
oversight,  failed  to  make  an  exhibit  of  the 
taxes  collected  and  expenditures,  as  required 
by  the  Code,  section  8810;  and  whereaa.  ctr 
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tain  parties  hare  aaed  aald  commliBimien  Cor 
such  failure:  Therefore  the  general  assembly 
of  North  Oarolina  do  enact:  Section  1.  That 
the  commissioners  of  the  town  of  LeaksYille, 
In  Rockingham  county,  N.  C,  be  and  the  same 
are  hereby  released  from  any  and  all  penalties 
that  may  attach  to  them  for  fWure  to  make 
such  exhibit  Sec  2.  That  this  act  shall  be 
in  force  from  and  after  its  ratification/'  Pub. 
Laws  1809,  c  di9.  Thto  act  was  ratified  on 
February  28,  1889.  It  does  not  repeal  section 
3816  of  the  Code,  either  generaUy  or  locally, 
nor  pretend  to  repeal  it,  even  as  far  aa  the 
town  of  LeaksYille  is  concerned.  It  is  simply 
what  it  professes  to  be  upon  its  face,— an  act 
of  amnesty  or  pardon  to  the  commissioners  of 
the  town  of  Leaksville  for  their  failure  to 
make  an  exhibit  of  taxes  and  expenditures 
for  the  particular  year  for  which  they  had 
been  sued.  It  is  true  the  act  is  very  loosely 
drawn,  specifying  neither  the  names  of  the 
persons  nor  the  year  of  their  default,  and  yet 
it  seems  plain  to  us  to  whom  and  to  what  the 
act  was  intended  to  apply.  If  there  had  been 
pending  suits  against  different  boards  or  for 
different  defaults^  the  ambiguity  might  have 
been  fatal;  but  there  is  no  suggestion  of  any 
such  ambiguity,  whatever  difference  of  opinion 
there  might  be  as  to  the  application  of  the 
Code.  Whatever  doubts  we  may  have  as  to 
the  propriety  of  the  act  or  its  probable  effect, 
had  it  related  to  a  criminal  prosecution,  we 
are  not  called  on  to  express.  The  Code  (sec- 
tion'3764)  provides  that  "the  repeal  of  a  stat- 
ute shall  not  affect  any  action  brought  before 
the  repeal,  for  any  forfeitures  incurred,  or 
for  the  recovery  of  any  rights  accruing  under 
such  statute."  This  provision  has  been  held 
good  in  Bpps  V.  Smith,  121  N.  C.  157,  28  S.  E. 
359,  but  does  not  apply  to  the  case  at  bar, 
as  here  we  have  no  repeal,  but  an  absolute 
and  express  remission  of  the  penalty.  An  in- 
former has  no  natural  right  to  the  penalty, 
but  only  such  right  as  is  given  to  him  by 
the  strict  letter  of  the  statute.  It  is  not  such 
a  right  aa  is  intended  to  be  protected  by  the 
act,  but  is  one  created  by  the  act  He  has 
in  a  certain  sense  an  inchoate  right  when  he 
brings  his  suit,— that  is,  the  bringing  of  the 
suit  designates  him  as  the  man  thereafter  ex- 
clusively entitled  to  sue  for  that  particular 
penalty,— but  he  has  no  vested  right  to  the 
penalty  until  judgment  Until  it  becomes 
rested,  we  think  it  can  be  destroyed  by  the 
legislature.  City  of  Wilmington  v.  Cronly,  122 
N.  C.  388,  30  S.  B.  9.  As  the  laws  of  one 
legislature  do  not  bind  another,  except  in  so 
far  as  they  may  be  absolute  contracts,  we 
must  take  section  370i  of  the  Code  as  merely 
a  rule  of  construction,  having  no  applicati<Mi 
where  the  intention  of  the  legislature  clearly 
iind  explicitly  appears  to  the  contrary.  A 
statute  providing  a  penalty  creates  no  con- 
tract between  the  state  and  the  common  in- 
former, even  if  he  acts  under  the  permission 
given  him  to  sue.  It  is  true  he  may  thus  lose 
the  costs  and  expenses  of  his  action,  bnt^  if 
he  engages  in  a  speculation  from  which  he 


expects  large  profits  from  a  small  biyeatment 
he  cannot  complain  much  at  the  loss  of  his 
stake;  If  the  penalty  had  been  reduced  to 
Judgment  or  had  been  given  to  the  injured 
party  in  the  nature  of  liquidated  damages,  the 
case  would  be  essentially  different  But  we 
are  not  now  deciding  what  is  not  before  us. 
"Sufficient  onto  the  day  is  the  evil  thereof." 
As  this  case  comes  before  us  on  findings  of 
fact  by  the  Judge,  and  as  it  appears  to  us  that 
the  cause  of  action  was  destroyed  by  the  act 
of  the  legislature  before  it  became  vested,  the 
Judgment  of  the  court  below  most  be  reversed. 
Reversed. 


(126  N.  C.  715) 
JAMES  et  at  v.  WITHER& 
(Supreme  Cburt  of  North  Carolina.     May  29, 

1900.) 

FORMER  APPEAL  —  QUESTION  CONSIDERED - 
SUBSEQUENT  REVIEW-SALB  UNDER  TRUST 
DEED— REPAYMENT  OF  PURCHASE  MONEY- 
CLAIM  NOT  CHARGEABLE  TO  REAL  ESTATE. 

1.  Where  certain  qnestions  have  been  adju- 
dicated on  a  former  appeal,  and  there  has  been 
no  application  for  a  rehearing,  the  correctness 
of  such  rulings  will  not  be  reviewed  on  a  sub- 
sequent appeal. 

2.  J.  conveyed  a  tract  of  land  to  O.,  and  a 
tmst  deed  was  executed  to  secure  the  notes 
sdven  for  the  purchase  price.  After  J.'s  death 
O.  conveyed  his  equity  of  redemption  in  the 
tract  to  J.'s  heirs  m  consideration  of  the  re- 
lease of  his  indebtedness  to  deceased.  There- 
after J.'s  administrator  requested  the  trustee 
to  sell  the  land,  and  turn  over  the  proceeds  for 
the  payment  of  J.'s  debts,  which  the  trustee 
did  during  the  pendency  of  an  appeal  from  an 
injunction  prohibiting  such  sale,  which  injunc- 
tion was  set  aside  on  appeal,  but  plaintiffs  were 
allowed  to  again  make  application  for  an  in- 
junction. Held,  that  it  was  error  in  a  decree 
setting  aside  the  sale  to  make  the  price  paid  by 
the  purchaser  a  charge  in  his  faror  on  the 
land. 

3w  Where  the  heirs  of  deceased  made  a  con- 
tract with  the  county,  by  which  the  latter 
should  pay  for  certain  services,  which  should  be 
chareea  to  their  distributive  shares  in  dece- 
dent^s  estate,  the  sum  so  expended  cannot  be 
charged  against  real  estate  conveyed  to  the 
heirs,  after  the  death  of  deceased,  in  consid- 
eration of  a  release  of  an  indebtedness  to  de- 
ceased which  was  secured  by  a  trust  deed  on 
the  property. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Stokes  coun- 
ty;  Shaw,  Judge. 

Suit  by  M.  O.  James  and  others  against 
K  S.  Withers.  From  a  decree  making  cer- 
tain indebtedness  a  charge  on  real  estate, 
plaintiffs  appeal.    Reversed. 

W.  W.  King  and  Glenn  &  Manly,  for  ajp- 
pellants. 

MONTGOMERY,  J.  C.  W.  James,  the 
plaintiffs'  ancestor,  on  the  20th  of  July, 
18d2,  conveyed  a  tract  of  land  and  certain 
personal  property  to  James  L.  Grogan  at  the 
price  of  $2,350,  and  the  purchaser  and  his 
wife  executed  a  deed  of  trust  niK)n  the  prop- 
erty to  secure  the  notes  which  were  given 
by  Grogan  for  the  purchase  money.  After 
the  death  of  the  grantor,  Grogan  conveyed 
his  eqnity  of  redemption,  his  wife  Joining 
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In  tbe  deed.  In  the  tract  of  land,  to  the  helm 
at  law.  without  naming  them,  of  the  gran- 
tor. James.  W.  F.  Camphell,  the  public  ad- 
ministrator of  Stokes  county,  Qualifled  as 
administrator  of  C.  W.  James,  and  request- 
ed B.  8.  Withers,  the  trustee  (defendant), 
to  sell  the  land,  and  pay  the  proceeds  to  him, 
to  be  constituted  assets  for  the  payment  of 
the  debts  of  the  intestate.  The  sale  of  the 
hind  was  advertised  by  the  trustee,  and  then 
this  action  was  conun^iced  to  enjoin  the 
trustee  from  making  a  sale  of  the  Uind,  to 
have  the  deed  of  trust  canceled,  and  for  such 
other  and  further  relief  as  they  might  be  en- 
titled to.  The  injunction  was  granted,  and 
an  appeal  taken  by  defendant  from  the  or- 
der. This  court  on  hearing  the  appeal,  re- 
versed the  order  of  the  court  below  cm  the 
ground  that  it  was  improvidently  made  be- 
cauae  no  undertaking  was  required  on  the 
part  of  the  plaintiffs.  The  plaintiffs  were 
allowed  to  apply  again  for  an  injunction  to 
be  granted  upon  the  filing  of  an  undertaking 
on  their  part  During  the  pendency  of  the 
appeal,  however,  the  trustee  had  sold  the 
land,  the  defendant  J.  Walter  Neal  having 
t>een  the  purchaser.  In  the  opinion  of  the 
court  on  the  first  appeal  it  was  suggested 
that  when  all  proper  parties  should  have 
been  made^  and  the  pleadings  filed,  if  it 
should  appear  necessary,  then  there  should 
be  a  reference  to  ascertain  whether  there 
were  any  debts  of  the  intestate,  and  the 
amount  If  any,  and  the  sum  which  might 
become  due  for  charges  of  administration. 
Whesk  all  this  should  have  been  done,  if  it  ^ 
should  appear  to  be  to  the  interest  of  all  the 
parties  concerned,  a  decree  would  be  proper 
giving  to  the  plaintiffs  a  day  before  which 
they  would  be  allowed  to  pay  the  ascertain- 
ed debts  and  charges  of  adsninistrati<m,  and 
upon  payment  of  the  same  a  decree  might 
be  made  tar  the  cancellation  of  the  deed  of 
trust  and  for  partition  of  property  among 
the  owners.  It  was  further  suggested  that 
if  there  should  be  no  debts  of  the  estate,  the 
plaintiffs  being  entitied  to  the  proceeds  of 
the  sale  as  distributees,  and  being  also  the 
owners  of  the  equity  of  redemption,  there 
should  be  a  Judgment  directing  a  cancella- 
tion of  the  deed  of  trust  upon  the  payment 
of  the  charges  of  administration.  In  defer- 
ence to  these  suggestions,  all  the  heirs  at 
law  of  C.  W.  James  were  made  parties 
plaintiff,  and  the  administrator  and  J.  W. 
Neal  and  the  board  of  commissioners  of 
Stokes  county  were  made  parties  defendant. 
At  August  term,  1897,  of  the  superior  court 
the  sale  by  the  trustee  to  Neal  was  set  aside, 
and  a  reference  ordered.  The  referee  was 
instructed  to  find  the  facts  and  his  conclu- 
sions of  law  thereon,  and  report  the  same 
to  tbe  superior  court  The  defendants  ap- 
pealed from  that  part  of  the  Judgment  which 
decreed  that  the  sale  from  the  trustee  to 
Neal  should  be  set  aside.  At  September 
term,  1S97,  of  this  eourt  the  Judgment  of  the 
court    below    was    afOrmed.     The    referee 


made  a  report  of  the  proceedings  had  be- 
fore him  as  referee  to  the  superior  court 
and  exceptions  were  filed  on  both  sid^s.  He 
reported  that  the  amount  paid  by  Neal  as 
the  price  of  the  land  was  $360;  that  the 
trustee  retained  $53  thereof  for  his  charges 
and  commissions  in  making  the  sale,  and 
paid  over  to  the  administrator  the  balance, 
$307;  that  the  administrator  disbursed  all 
but  $9.55  of  the  amount,  except  the  sum  of 
$00,  which  he  paid  into  the  clerk's  office  Uac 
the  plaintiffs,— the  heirs  of  Calvin  and  Alex- 
ander James,-HUd  the  sum  of  $17.85,  which 
he  retained  as  commissions;  that  the  dis- 
bursements  made  by  the  administrator  were 
the  sum  of  $12.30  for  taxes  assessed  against 
C.  W.  James  before  his  death,  $30  attorney's 
fee,  $168  to  defendant  board  of  commission- 
ers, and  the  balance  incidental  cost  of  ad- 
ministration; and  that  most  of  the  fund  de- 
posited in  the  clerk's  office  had  been  drawn 
out  by  the  heirs  at  law  of  Calvin  and  Alex- 
ander James.  It  appeared  further  from  the 
referee's  report  that  the  amount  of  $168» 
which  was  paid  by  the  administrator  to  the 
board  of  commissioners,  was  a  part  of  a 
claim  which  said  board  demanded  by  virtue 
of  a  contract  and  agreement  made  with 
them  on  the  5th  of  September,  1892,  by  cer- 
tain of  the  plaintiffs,— B£.  O.  James,  R.  A. 
Neal,  William  James,  Pleasant  James,  and 
Faucett  Odell.  The  contract  was  made  be- 
cause of  a  belief  on  the  part  of  the  plain- 
tiffs named  that  the  death  of  C.  W.  James 
was  caused  by  poison  having  been  feloni- 
ously administered  to  him,  and  a  desire  on 
their  part  to  have  the  stomach  of  the  de- 
ceased examined  by  a  chemist  the  plaintiffs 
being  unable  to  furnish  the  money  for  that 
purpose.  The  agreement  was  in  these 
words:  "We,  the  undersigned  hehrs  at  law 
of  C.  W.  James,  deceased,  do  hereby  agree 
and  consent  that  all  expenses  incurred  by 
the  county  of  Stokes  in  having  the  stomach 
of  the  said  C.  W.  James  analyzed,  including 
the  charge  made  by  the  chemist  who  ana- 
lyzes the  same,  may  be  paid  by  the  personal 
representative  and  administrator  of  said 
James,  deceased,  out  of  our  distributive 
share  of  his  estate,  and  that  a  receipt  of  said 
admhilstrator  for  said  expenses  may  be  and 
shall  be  a  valid  voucher  for  him  in  the  ad- 
ministration of  said  estate."  Upon  his  find- 
ings of  fact  the  referee  concluded  as  matter 
of  law:  (1)  That  the  defendants  were  bound 
by  the  Judgment  rendered  at  spring  term, 
1897,  setting  aside  the  sale,  that  Judgment 
having  been  afilrmed  by  the  supreme  court 
(2)  That  the  tax  assessed  in  1802  against  C. 
W.  James  was  a  valid  claim  upon  the  estate 
of  C.  W.  James.  (3)  That  the  $60  which 
was  paid  into  the  clerk's  office  by  the  ad- 
ministrator for  the  heirs  at  law  of  Calvin 
and  Alexander  James  should  be  refunded  to 
the  purchaser  of  the  land,  Neal,  and,  unless 
refunded  by  the  parties  who  received  the 
same,  Neal  should  be  subrogated  to  their 
rights.    (4  That  the  board  of  commissioners 
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should  return  to  the  purchaser,  Neal,  the 
$168  paid  to  them  bj  the  administrator,  the 
referee  holding  that  the  contract  made  by  a 
part  of  the  plaintiffs  with  the  board  of  com- 
missioners did  not  constitute  a  debt  against 
the  estate  of  O.  W.  James.  The  referee  fur- 
ther concluded  as  a  matter  of  law  that,  in  case 
the  costs  of  administration,  the  debt  (taxes) 
$12.30,  and  the  $60  paid  into  the  clerk's  of- 
fice should  not  be  paid  within  a  reasonable 
time,  the  administrator  should  have  the  right 
to  enforce  the  sale  of  the  land  by  the  trus- 
tee, the  net  proceeds  to  be  used  by  the  ad- 
ministrator towards  the  payment  of  the 
costs  of  administration,  including  his  com- 
missions, the  debt  of  $12.30,  and  the  balance 
to  be  paid  to  the  heirs  at  law  (the  plaintiffs) 
according  to  their  respective  rights;  and  in 
making  this  distribution  of  the  surplus  the 
administrator  should  pay  to  J.  Walter  Neal, 
from  the  interest  of  the  heirs  at  law  of  Cal- 
vin and  Alexander  James,  the  $60  which 
was  paid  into  the  clerk's  office  for  them. 
The  exceptions  filed  to  the  report  were  beard 
at  spring  term,  1809,  of  the  superior  court, 
and  the  referee's  conclusions  of  law  were 
modified.  It  was  adjudged  by  the  court 
that  the  defendant  Neal  should  be  reim- 
bursed to  the  extent  of  the  whole  of  the 
purchase  money,  with  interest  from  the  day 
of  sale;  that  the  county  commissioners 
should  be  paid  the  amount  expended  by 
them,  to  wit,  $323.55,  under  the  contract 
with  certain  of  the  plaintiffs;  that  the  heirs 
At  law  (plaintiffs)  pay  to  defendant  Neal 
$282;  that  the  trustee,  Withers,  pay  to  Neal 
the  sum  of  $53;  that  the  administrator, 
Campbell,  pay  to  Neal  $15  (overcharge  in 
commissions):  that  the  clerk  of  the  court 
pay  to  Neal  $60,  originally  paid  Into  his  of- 
fice by  the  administrator,  less  the  amounts 
paid  out  by  him  to  the  heirs  at  law  of  Cal- 
vin and  Alexander  James;  that  the  heirs  of 
Oaivin  and  Alexander  James  pay  to  Neal  the 
amount  drawn  out  of  the  clerk's  office  by 
them  respectively;  that  the  plaintiffs  who 
signed  the  agreement  with  the  county  com- 
missioners pay  to  the  county  commissioners 
the  amounts  expended  under  said  contract, 
less  $168,  which  had  been  paid  to  them  by 
the  administrator.  It  was  further  ordered 
that  the  clerk  of  the  court  ascertain  and  re- 
port to  the  court  at  its  next  term  the  amount 
of  rental  value  paid  for  the  land  since  the 
day  of  sale,  June  30,  1894,  and  by  whom  re- 
ceived; the  amount  of  taxes  paid  since  June 
30,  1894,  and  by  whom  paid;  and  the  amount 
received  from  the  clerk  of  the  court  by  the 
plaintiffs,  or  any  of  them,  with  their  names; 
and  the  value  of  any  timber  sold  from  the 
land,  and  by  whom;  and  what  improve- 
ments, if  any,  have  been  put  upon  the  land. 
Exceptions  were  made  by  the  plaintiffs  to 
the  order  and  judgment  of  the  court,  and 
notad,  and  appeal  entered.  At  the  next 
term  of  the  superior  court  the  report  was 
made  by  the  clerk  and  confirmed,  no  ex- 
ceptions having  been  made  thereto.    It  ap- 


peared from  the  report  of  the  clerk  that  J. 
Walter  Neal  was  chargeable  with  $169.17 
received  from  rents,  and  it  was  ordered  by 
the  court  that  that  amount  be  credited  and 
deducted  from  the  amount  due  Neal  in  the 
order  made  at  the  last  term  of  the  court  It 
was  further  ordered  that  the  plaintiffs  pay 
the  amounts  as  directed  in  the  order  made  at 
the  last  term  (spring  term,  1899)  to  the  de- 
fendant Neal  and  to  the  county  commission- 
ers of  Stokes  county,  and  the  $10  allowed  at 
the  present  term  to  the  clerk  of  the  court, 
on  or  before  the  1st  day  of  December,  1899, 
and  upon  their  failure  to  do  so  It  was  or- 
dered that  Withers,  trustee,  should  sell  the 
land  described  in  the  deed,  and  report  to  the 
next  term  of  court  It  was  further  ordered 
that  J.  C.  Flinn  pay  over  to  defendant  Neal 
the  $15  in  his  hands  for  cross-ties,  and  that 
Neal  be  chargeable  with  the  same.  The 
plaintiffs  then  perfected  their  appeal  under 
their  exceptions  filed  at  spring  term,  1899, 
of  the  superior  court 

The  report  of  E.  B.  Jones,  referee,  in  this 
case,  sets  out  the  facts  very  clearly,  and  the 
referee  held— properly,  as  we  think— that  the 
only  debt  which  was  proved  against  the  es- 
tate of  the  decedent,  James,  was  the  one  for 
the  taxes  assessed  against  the  decedent  dur- 
ing his  lifetime.  He  properly  held  that  the 
contract  between  certain  of  the  plaintiffs  and 
the  county  commissioners  was  not  a  debt 
against  the  decedent  As  we  shall  hereafter 
see,  the  referee  made  an  error  in  his  conclu- 
sion of  law  that  Neal  should  be  reimbursed 
to  the  extent  of  the  amount  which  he  paid  to 
the  trustee  for  the  purchase  of  the  land. 

We  think  there  was  error  in  the  order  and 
judgment  made  at  spring  term,  1899,  of  the 
superior  court  Whether  or  not  there  was 
error  in  the  judgment  entered  In  the  cause 
at  spring  term,  1897,  of  the  superior  court 
is  not  the  subject  of  review.  The  sale  of 
the  land  by  the  trustee  to  Neal  was  set  aside 
peremptorily,  and  for  reasons  set  out  in  the 
judgment  That  judgment  was  affirmed  by 
this  court  at  September  term,  1897  (121  N. 
C.  692,  31  S.  E.  1002).  There  has  been  no 
application  to  rehear  the  case  on  the  part 
of  the  defendants.  For  reasons  satisfactory 
to  ourselves,  we  do  not  think  it  incumbent 
on  us  to  open  the  past  record  of  this  case. 
The  defendant  Neal  then  bought  nothing  at 
the  trustee's  sale.  Such  a  case  is  not  usual, 
but  sometimes  such  investments  are  made. 
He  has  lost  the  money  which  he  paid  to  the 
trustee,  and  we  cannot  affirm  any  judgment 
of  the  court  below  which  orders  that  money 
to  be  paid  back  to  him  by  any  peifson  Into 
whose  hands  it  may  have  come. 

There  was  also  error  in  the  judgment  of 
the  superior  court  at  spring  term,  1899,  in 
which  it  was  ordered  that  the  plaintiffs 
should  pay  to  the  defendant  board  of  com- 
missioners any  part  of  the  amount  which 
the  board  claimed  by  virtue  of  their  con- 
tract with  certain  named  ones  of  the  plain- 
tiffs.   As  the  matter  stood  after  the  execu- 
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tton  of  tbe  deed  by  Orogftn  and  wife,  wblch 
conveyed  the  equity  of  redemptioii  In  tlie 
land  to  the  helm  at  law  of  O.  W.  James  (the 
heirs  at  law  being  the  plaintiffs  in  this  ac- 
tion)»  the  plaintiffs  had  the  right  to  pay  off 
the  indebtedness  of  the  estate,  and  have  the 
deed  of  tmst  canceled,  and  thereby  become 
the  sole  owners  in  fee  of  the  land.  The  con- 
tract by  certain  ones  of  the  plaintiffs  with 
the  defendant  board  of  commissioners  con- 
stituted no  lien  upon  the  land,  and  was 
no  equitable  assignment  of  the  interest  of 
these  plaintiffs,  in  it  to  the  commissioners. 
It  was  a  simple  contract,  and,  while  good 
faith  has  not  been  kept  by  those  of  the 
plaintiffs  who  executed  that  contract  with 
the  commissioners,  yet  we  cannot  subject 
the  land  by  a>judlclal  order,  under  that  con- 
tract, to  the  payment  of  that  obligation. 
Entertaining  the  opinion  that  we  do  of  this 
case,  Judgment  should  be  entered  below  in 
favor  of  the  plaintiffs  against  the  defend- 
ant Neal  for  the  amount  which  he  has  re- 
ceived, as  set  forth  in  the  report  made  by 
the  clerk,  and  that  the  plaintiffs  be  allowed 
a  reasonable  time  in  which  to  pay  the  debt 
of  $12.30  for  taxes,  and  the  proper  costs  and 
charges  of  administration,  and  that,  upon 
their  failure  to  do  so,  a  sale  of  the  land  may 
be  ordered  by  the  court  in  order  that  the 
same  may  be  paid;  the  surplus  to  be  paid 
to  the  plaintiffs.  If  the  plaintiffs  should  pay 
within  the  day  named  by  the  court  the  debt 
of  $12.30  taxes,  and  the  proper  costs  and 
charges  of  administration,  then  the  deed  of 
tmst  should  be  ordered  canceled  of  record, 
and  the  plaintiffs,  if  they  so  desire,  have 
the  land  divided,  or  sold  for  partition.  The 
case  is  remanded  for  Judgment  according  to 
this  opinion.    Reversed. 

CLARK,  J.  (dissenting).  On  September  6, 
1802,  the  plaintiffs,  M.  O.  James,  R.  A.  Neal, 
William  James,  Pleasant  James,  and  Faucett 
Odell,  made  a  written  contract  with  uie 
county  commissioners  that,  if  they  would 
cause  the  stomach  of  G.  W.  James  to  be  ex- 
amined, all  the  expenses  thereof  should  "be 
paid  by  the  personal  representative  and  ad- 
ministrator of  said  James  out  of  our  dis- 
tributive share  of  his  estate,  and  that  the 
receipt  of  said  administrator  for  said  ex- 
penses shall  be  a  valid  voucher  for  him  in 
the  administration  of  said  estate."  At  that 
time  the  only  property  belonging  to  the 
estate  of  the  deceased  was  a  bond  for  $2,250, 
secured  by  a  trust  deed  on  realty.  Tne  par- 
ties above  named  were  then  the  distributees 
of  CS.  W.  James,  and  the  aforesaid  contract 
was  upon  good  consideration,  and  amounted 
to  an  equitable  assignment  pro  tanto  of 
their  interest  in  the  estate.  It  was  not  a 
mere  order  upon  the  administrator,  but  a 
binding  contract  that  the  receipt  for  the 
amount  so  paid  should  be  a  valid  voucher 
in  the  settlement  of  the  estate.  Subsequent- 
ly the  said  plaintiffs  arranged  with  the 
obligor  of  the  bond  and  mortgagor  to  sur- 


render the  bond,  and  take  over  the  realty 
in  its  stead.  By  this  arrangement  the  only 
asset  of  the  estate  was  now  realty,  and  the 
plaintiffs  became  heirs  at  law,  instead  of 
distributees;  but  this  act  of  theirs  cannot, 
in  equity,  have  the  effect  of  destroying  the 
rights  of  third  parties.  The  commissioners 
have  no  lien  on  the  realty,  but  they  were 
pro  tanto  assignees  of  the  personal  estate. 
They  did  not  assent  to  Its  being  changed 
into  realty,  and  to  the  extent  of  their  claim 
the  fund  remains  stamped  with  the  nature 
of  personalty.  The  realty  should  be  recon- 
verted into  personalty  by  a  sale  of  enough  of 
the  plaintiffs'  shares  to  pay  the  expenses 
which,  on  the  faith  of  the  agreement  of  the 
plaintiffs,  the  commissioners  expended  at  the 
instance  and  request  of  the  plaintiffs.  The 
county  should  not  be  "Jockeyed"  by  the 
plaintiffs  out  of  that  money  thus  expended. 


(126  N.  C.  735) 

BRADLEY  v.  OHIO  RIVER  &  C.  RY.  CO. 

(Supreme  Ck)urt  of  North  Carolina.     May  29, 

1900.) 

RAILROADS-ACCIDENTS    AT   CROSSING&-NEG- 

UGBNCE  —  EVIDENCE  —  ADMISSIBIUTT 

—INSTRUCTIONS— TRI  All— APPEAL. 

1.  Where  plaintifiTs  intestate  was  killed  on  a 
crossinj;  by  beinu  struck  by  a  backing  train 
after  it  had  stopped  and  discharged  its  passen- 
gers, plaintiff  may  show  defendant's  custom  as 
to  where  it  stopped  its  trains  for  the  discharge 
of  passengers,  and  the  custom  of  defendant  and 
the  public  in  using  the  crossing,  as  bearing  on 
defendant's  negligence  in  backing  its  trains,  as 
to  the  notice  to  be  given,  and  whether  intestate 
was  negligent. 

2.  Where  ptaintiflTs  intestate  was  killed  on  a 
crossing  by  being  struck  by  a  backing  train, 
it  may  be  shown  that  the  conductor  knew  the 
custom  of  hackmen  in  crossing  after  the  train 
had  passed,  and  had  notified  them  that  hacks 
could  pass  the  crossing  after  the  train  had 
passed  it. 

3.  Where  a  pei*8on  was  killed  on  a  crossing 
by  being  struck  by  a  backing  train,  evidence 
that  the  hack  and  the  body  of  a  companion  of 
deceased  were  pushed  back  by  the  train  is  ad- 
missible, as  showing  what  stopped  the  train; 
that  it  was  kicked  back,  and  was  only  stopped 
by  such  obstructions. 

4.  Statements  made  by  a  witness,  and  not 
testified  to  by  him  while  on  the  stand,  being 
hearsay,  are  inadmissible. 

5.  Where  the  issues  submitted  arise  on  the 
pleading,  and  every  phase  of  the  parties'  con- 
tentions can  be  presented  thereunder,  they  can- 
not be  reviewed. 

6.  Requested  instructions,  which,  in  so  far  as 
they  are  correct,  are  covered  by  the  charge,  are 
properly  refused. 

7.  Where  a  person  is  killed  on  a  crossing  by 
a  backing  train,  which  had  stopped  near  such 
crossing  for  the  discharge  of  passengers,  it  is 
proper  to  instruct,  in  an  action  for  damages, 
that  defendant  waa  negligent,  if  the  crossing 
was  one  which  the  public,  with  defendant's 
knowledge,  was  permitted  to  cross,  and  defend- 
ant, before  backing  its  train  on  the  crossing, 
failed  to  give  signals  of  its  intention  to  do  so 
in  time  for  persons  approaching  the  crossing 
to  avoid  the  danger. 

8.  Where  issues  are  submitted  to  •  the  jury, 
an  instruction  that  plaintiff  cannot  recover  can- 
not be  granted. 

9.  The  court's  failure  to  submit  whether  or 
not  an  isolated  fact  was  per  se  negligence  if 
not  reversible  error,  where  it  placed  before  ^be 
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Jury  «U  the  facta  u  a  whole,  and  properly  ia- 
9tnicted  in  regard  thereto. 

10.  An  instraction  which  assumes  as  a  fact 
that  about  which  the  evidence  is  conflicting  is 
properly  refused. 

11.  Whether  the  sounding  of  a  whistle  when 
a  train  was  SK)  feet  from  a  crossing  was  timely, 
is  for  the  jury. 

12.  The  failure  to  do  what  a  reasonable  and 

Srudent  person  would  ordinarily  have  done  un- 
er  the  circumstances, — the  omission  to  use 
means  reasonably  necessary  to  avoid  injury  to 
others,— is  a  sufficient  definition  of  negligence. 

13.  Failure  of  those  in  charge  of  a  moying 
train  to  keep  a  lookout  when  approaching  a 
crossine  is  negligence,  where  such  lookout 
would  naye  saved  life. 

14.  Where  a  railway  company  kicks  a  train 
over  a  crossing,  without  having  an  engine  at- 
tached to  it,  and  without  having  proper  means 
to  apply  the  brake  and  stop  the  train,  and  a 
person  in  the  exercise  of  ordinary  care  is  killed 
by  being  struck  on  the  crossing,  the  killing  is 
a  negligent  killing. 

15.  A  person  engaging  a  hack  is  not  responsi- 
ble for  the  negligent  conduct  of  the  driver,  un- 
less he  assumed  to  direct  and  control  him. 

Appeal  from  superior  court,  McDowell 
county;   Allen,  Judge. 

Action  by  J.  S.  Bradley,  aa  administrator 
of  the  estate  of  Sarah  J.  Kanipe,  deceased, 
against  the  Ohio  River  &  Charleston  Ball- 
way  Company,  to  recover  damages  for  the 
negligent  killing  of  plaintiff's  Intestate. 
i'Tom  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

P.  J.  Sinclair  and  Locke  Craig,  for  appel- 
lant B.  J.  Justice  and  S.  J.  Bnrln,  for  ap- 
pellee. 

CLABK,  J.  The  plaintiff's  intestate,  Mrs. 
Kanipe,  waa  a  passenger  on  the  defendant's 
road,  who  had  just  gotten  off  the  train  at 
Henrietta  station.  She  took  passage  on  the 
hack  of  one  Hlggins  to  go  to  Henrietta  Mills. 
It  was  necessary  to  cross  the  railroad  track 
a  few  yards  in  rear  of  the  train  from  which 
she  had  Just  alighted.  The  train  backed, 
but  was  concealed  from  view  by  a  line  of 
box  cars  on  a  side  track;  and  the  backing 
train  ran  over  the  hack,  killing  Mrs.  Kanipe. 
The  Jury  found  that  the  intestate  was  killed 
by  the  negligence  of  the  defendant  in  back- 
ing its  cars  on  the  crossing  without  giving 
timely  signals,  and  without  keeping  a  rea- 
sonable lookout,  and  ''kicking"'  its  cars  back 
over  the  crossing  without  reasonable  and 
proper  means  to  stop  the  train  in  case  of 
danger;  that  the  intestate  was  not  guilty  of 
contributory  negligence,— and  assessed  the 
amount  of  damages.    Appeal  by  defendant 

Exceptions  1-5,  7,  and  10  to  evidence,  and 
2,  3,  and  5  to  the  charge,  present  the  ques- 
tion whether  It  Is  competent  to  prove  the 
custom  of  the  defendant  as  to  where  It 
stopped  its  train  and  discharged  its  passen- 
gers, and  the  custom  of  the  defendant  and 
the  public  in  using  the  crossing  whc^e  the 
plaintiff's  Intestate  was  killed.  This  was 
competent,  both  upon  the  question  of  negli- 
gence of  the  defendant  In  backing  Its  train, 
as  to  the  notice  to  be  given,  and  whether  the 
Inteptate  was  guilty  of  contributory  negli- 


gence in  attempting  to  cross.  "A  crossing 
which  the  public  have  been  habitually  per- 
mitted to  use"  is  treated  as  a  public  high- 
way crossing.  Busseli  v.  Bailroad  Co.,  118 
N.  C.  10U8.  24  S.  B.  512,  and  cases  cited. 
The  evidence  showing  that  it  was  the  custom 
of  the  company  never  to  back  Its  trains  over 
this  crossing  after  passing  it  was  material 
in  determining  what  degree  of  care  was  re- 
quired when  backing  contrary  to  custom, 
and  in  showing  that  the  intestate  had  a  right 
to  rely  upon  the  custom  of  the  company  not 
to  back  its  train  (Blackwell  v.  Bailroad  Co., 
Ill  N.  C.  151,  16  S.  E.  12»  17  L.  B.  A.  729). 
unless  notice  was  given. 

Exceptions  8  and  9  were  to  evidence  that 
the  conductor  in  charge  of  this  train  knew 
of  the  custom  of  hackmen  crossing  at  this 
crossing  after  his  train  had  passed  it,  and 
that  be  had  notified  the  witness,  who  was 
foreman  of  the  stables  employing  the  hack- 
man,  that  hacks  could  pass  at  that  crossing 
after  the  train  had  once  cleared  it,  and  that 
the  latter  had  so  notified  the  hackman  who 
drove  Mrs.  Kanipe.  The  evidence  was  com- 
petent and  pertinent 

Exceptions  6,  13,  and  14  to  evidence  are 
clearly  without  merit,  and  need  no  discus- 
sion. 

Exceptions  11  and  12  were  to  the  admis- 
sion of  evidence  tending  to  show  that  the 
hack  and  the  body  of  Miss  Kanipe,  who  wan 
injured  at  the  same  time,  were  pushed  back 
by  the  train.  The  evidence  was  offered, 
and,  the  Judge  stated,  was  admitted  only 
as  a  part  of  the  res  gestae,  as  evidence  tend- 
ing to  show  what  stopped  the  train;  that 
it  was  detached  from  the  engine,  "kicked 
back,"  and  was  only  stopped  by  this  ob- 
struction. The  defendant's  contention  wan 
that  the  train  could  not  have  been  stopped 
so  soon  if  the  engine  had  been  (as  plaintiff 
alleged)  detached. 

Exception  15  is  to  the  rejection  of  pro- 
posed testimony  by  the  witness  Home  as  to 
statements  made  by  one  Goxe,  who  had  tes- 
tified for  the  defendant  So  far  as  he  cor- 
roborated Coxe,  by  showing  that  he  had 
theretofore  made  similar  statements  to  his 
testimony  on  the  stand,  the  testimony  was 
competent,  and  was  admitted  by  the  court: 
but  when  the  defendant  wished  to  go  fur- 
ther, to  show  other  statements  made  by 
Coxe,  not  testified  to  by  him  on  the  stand,  it 
was  mere  hearsay,  and  did  not  come  within 
any  exception  to  the  rule  which  rejects  hear- 
say evidence,  and  was  properly  refused. 

The  exceptions  to  the  issues  cannot  be 
sustained.  The  framing  of  the  issues  is 
largely  left  to  the  sound  discretion  of  the 
trial  Judge.  When  the  issute  submitted 
arise  on  the  pleadings,  and  every  phase  of 
the  contention  of  the  parties  can  be  pre- 
s^ited  thereunder,  they  are  not  subject  to 
review.  Pretzfelder  v.  Insurance  Co.,  123 
N.  O.  164,  31  S.  E.  470,  44  L.  B.  A.  424;  Wil- 
Us  V.  Bailroad  Co.,  122  N.  C.  905,  29  S.  B.  941; 
Williams  V.  Gill,  122  N.  C.  967,  29  &  B.  879. 
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The  defaidant'8  prayers  for  instructiona 
niimbered  1,  3,  6-16,  21,  22,  and  24,  so  far 
as  they  were  correct,  were  givent  in  sub- 
stance, In  the  charge.  The  Judge  was  not 
required  to  use  the  exact  language  of  the 
prayer.  See  cases  cited  In  Clark's  Code  (3d 
Ed.)  p.  539.  In  lieu  of  the  twentieth  prayer, 
the  court  properly  charged:  "If  you  find 
from  the  evidence  that  this  was  a  crossing 
where  the  public  had  been  habitually  per- 
mitted to  cross,  and  with  a  sanction  and 
knowledge  of  the  defendant,  then  it  became 
the  duty  of  the  defendant,  before  It  backed 
Its  cars  on  the  crossing,  to  give  signals  that 
it  hitended  to  do  so,  and  to  give  them  in 
time  for  persons  approaching  the  crossing 
to  avoid  the  danger;  and  if  the  defendant 
failed  to  give  any  signal  when  it  backed  its 
cars  upon  the  crossing,  or  failed  to  give 
them  in  time  to  warn  a  person  who  was 
in  the  exercise  of  ordinary  care,  and  the 
killing  followed  as  a  direct  result,  then  it 
was  a  negligent  act,  and  you  should  answer 
the  first  issue,  'Yes.' "  Prayers  for  instruc- 
tions numbered  2  and  4  were  that  there  was 
no  evidence  to  support  the  aUegations  there- 
in contained,  and  the  plaintiff  cannot  recover 
thereon.  Under  our  system  of  issues  being 
submitted,  a  general  prayer  that  ''the  plain- 
tiff cannot  recover"  should  never  be  granted. 
WitaeU  V.  BaUway  Co.,  120  N.  G.  667,  27  & 
E.  125,  and  other  cases  cited  in  Clark's  Code 
(3d  Ed.)  p.  636.  Upon  the  issues  found,  the 
court  adjudges,  as  a  matter  of  law,  whether 
the  plaintiff  shall  recover  judgment  Be- 
sides, in  this  case  the  court  could  not  tell 
the  jury  that  there  was  no  evidence  to  sup- 
port the  allegation  referred  to. 

Prayers  17  and  18  were  that  the  court 
should  tell  the  jury  that  two  isolated  facts,  if 
facts,  would  not  be  negligence.  Possibly  it 
would  not  have  been  error  to  have  given  these 
prayers,  though  it  is  the  weight  of  authority 
that  whether  a  flagman  ought  to  have  been 
at  the  crossing  was  a  question  for  the  jury. 
Railway  Ca  v.  Ives,  144  U.  8.  40a  12  Sup. 
Ct  679,  36  Li.  Bd.  485.  But  the  court  is  not 
called  upon  to  express  an  opinion  upon  each 
isolated  fact,— whether  it  per  se  would  be 
negligence  or  not;  and  a  failure  to  do  so  is 
not  reversible  error  when,  as  here,  the  court 
has  placed  before  the  jury  every  phase  of  the 
circumstances  which  the  defendant  contended 
was  true,  as  a  whole,  and  instructed  the  jury 
properly  in  regard  thereto.  It  is  not  whether 
any  single,  disconnected  fact,  taken  alone, 
would  or  would  not  be  negligence,  but  wheth- 
er any  given  state  of  facts  which  there  is 
evidence  tending  to  prove  would  justify  a  cer- 
tain finding  upon  the  issue  named.  These 
two  prayers  leave  out  the  important  sur- 
rounding circumstances.  It  is  as  if  a  party 
were  to  ask  the  court  to  say  that  $1  is  $1, 
that  0  is  0,  and  another  0  is  0,  and  there- 
fore to  argue  that  the  defendant  cannot  pos- 
sibly be  indebted  to  the  plaintiff  $100,  though 
the  circumstances,  taken  as  a  whole,  may 
show  that  he  la  entitled  to  that  response  up- 


on an  issue  "whether  the  defendant  is  in- 
debted to  him,  and,  if  so,  how  much.*' 

The  nineteenth  prayer  could  not  have  been 
given;  for  it  assumes  as  a  fact  that  Mrs. 
Kanipe  could  have  seen  the  train,  when  there 
was  contradictory  evidence. 

As  to  the  twenty-third  prayer,  whether  the 
sounding  of  a  whistle  when  the  train  was 
60  feet  away  was  timely  was  a  question  of 
fact  for  the  Jury,  and  not  a  matter  of  law. 

The  exception  to  the  "charge  as  given" 
would,  if  intended  as  an  exception,  be  un- 
tenable, as  "broadside,"  but  it  is  doubtless 
stated  by  the  appellant  merely  as  matter  of  in- 
ducement to  the  13  specific  exceptions  to  the 
charge  which  follow.  The  first  of  these  is 
to  the  definition  of  negligence  as  "the  failure 
to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  cir- 
cumstances of  the  situation;  the  omission  to 
use  means  reasonably  necessary  to  avoid  in- 
jury to  others."  This  definition  is  Justified 
by  precedent  Bailroad  Co.  v.  Jones,  95  U. 
S.  439,  24  L.  Bd.  506;  16  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  390.  It  was  used  by  the  judge 
in  Norton  v.  Bailroad  Co.,  122  N.  a,  at  page 
920,  29  S.  B.  892,  though  it  was  not  there 
excepted  to.  It  may  be  that  a  more  scien- 
tific definition  could  be  framed  by  a  skillful 
dialectician,  but  we  cannot  see  that  the  de- 
fendant was  prejudiced  l^  the  use  of  the  one 
furnished  by  the  judge. 

The  matter  presented  in  exceptions  2,  3, 
and  7  to  the  charge,  taken  in  connection  with 
the  context,  is  unobjectionable. 

The  fourth  exception  is  as  to  matter  which 
is  in  the  defendant's  tenth  prayer  for  instruc- 
tion, and  as  to  which  it  has  erroneously  ex- 
cepted, because  not  given. 

As  to  the  fifth  and  sixth  exceptions  to 
the  charge,  the  law  requires  those  in  charge 
of  a  moving  train  to  keep  a  lookout  along 
the  track,  even  where  there  Is  no  crossing; 
and,  if  they  could  have  saved  life  by  proper 
lookout  at  a  crossing,  failure  to  do  so  is  cer- 
tainly negligence.  Pharr  v.  Bailway  Co.,  119 
N.  C.  756,  26  S.  B.  149;  Deans  v.  Bailroad 
Co.,  107  N.  C.  686.  12  S.  B.  77;  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  293,  notes  2,  3. 

The  eighth,  ninth,  and  twelfth  exceptions  to 
the  charge  cannot  be  sustained.  Patt  By. 
Ace.  Law,  {  167;  2  Wood,  B.  B.  1613;  8  Am. 
A  Eng.  Enc.  Law  (2d  Ed.)  897,  398,  note  2. 

The  matter  referred  to  in  eleventh  excep- 
tion is  a  correct  statement  of  the  law.  8  Am. 
A  Eng.  Enc  Law  (2d  Ed.)  419,  420,  and  notes. 
"Making  fiying  switch"  and  "kicking  cars" 
are  terms  denoting  very  nearly  the  same 
thing.  In  the  former,  the  engine  may  be  in 
front,  and,  upon  being  disconnected,  the  rear 
cars  may  be  run  upon  another  track  while 
still  rolling.  In  "kicking  cars,"  the  discon- 
nected cars  are  given  their  Impetus  by  a 
backward  motion  of  the  engine,  which  does 
not  follow  them.  The  same  principle  of  law 
applies.  In  Scblndler  v.  Bailway  Co.,  87  Mich. 
410,  49  N.  W.  674„  it  is  said.  "It  is  gross 
negligence  to  kick  a  car  across  a  highway. 
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unattended."  Kay  ▼.  Railroad  Co.,  66  Pa.  St 
269;  Railway  Co.  v.  Smith  (Ky.)  20  S.  W. 
392,  18  Li.  R.  a.  63;  Railroad  Co.  y.  Baches, 
55  IIL  379.  Here  the  only  person  who  the 
defendant  contends  was  on  the  train  was  an 
18  year  old  negro,  and  he  was  not  on  the 
end  of  the  backing  train,  but  says  he  was 
between  two  cars,  to  put  on  brakes. 

The  thirteenth  exception  to  the  charge  is 
to  the  language,  "She  [Mrs.  Kanlpe]  was  not 
responsible  for  the  conduct  of  the  driver  un- 
less she  assumed  to  direct  or  control  him." 
There  was  no  error  In  this.  Little  v.  Hackett, 
116  U.  S.  366,  6  Sup.  Ct  391,  29  L.  Ed.  652; 
Railroad  Co.  v.  Powell,  89  Ga.  601,  16  S.  B. 
118;  Railroad  Co.  v.  Cooper,  85  Va.  939,  9 
S.  B.  821;  Bottoms  v.  Railroad  Co.,  114  N. 
O.  699,  19  S.  B.  730,  25  L.  R.  A.  784;  Cramp- 
ton  V.  Ivie,  124  N.  C.  591,  32  N.  B.  968.  In 
the  last-named  case  two  Judges  dissented,  but 
not  upon  this  point,  as  to  which  the  court 
was  unanimous. 

There  are  54  exceptions  in  this  case,  all  of 
which  have  been  carefully  considered.  Only 
errors  which  are  material  and  fatal  can  en- 
title a  party  to  a  new  trial,  and  none  which 
the  appellant  does  not  have  reasonable  ground 
to  think  such  should  be  brought  to  this  court 
There  could  be  no  necessity  to  show  54  fatal 
errors  in  any  trial.  Counsel,  not  knowing 
what  will  be  the  views  of  the  court  are  the 
sole  judges  of  what  exceptions  they  shall 
think  proper  to  bring  up  for  review,  but  It 
is  not  necessary  to  bring  up  every  exception 
which  through  abundant  caution  is  taken  on 
the  trial.  If,  In  making  up  a  case  on  appeal, 
counsel  will  sift  out  and  drop  those  presenting 
the  same  points  already  made  by  another  ex- 
ception, and  those  exceptions  which  have  al* 
ready  been  held  against  the  appellant  in  other 
cases,  and  harmless  errors  not  Justifying  a 
new  trial,  the  number  left  will  still  be  enough 
to  occupy  the  time  allotted  for  argument  and 
will  concentrate  both  the  argument  of  counsel 
and  the  attention  of  the  court  upon  the  vital 
points  which  should  determine  the  appeal 
Pretzfelder  v.  Insurance  Co.,  supra.  In  say- 
ing this  we  are  laying  down  no  rule  for  coun- 
sel, who  must  always  decide  for  themselves 
what  exceptions  the  interest  of  their  clients 
shall  require  them  to  bring  up  for  review; 
but  we  are  sug^sting  that  a  little  more  care 
and  discrimination  in  selecting  exceptions  to 
be  passed  on  by  this  court  might  in  many 
cases  lighten  the  labors  of  counsel,  as  well 
as  of  ourselves,  and  be  conducive  to  the  ends 
of  Justice,  by  concentrating  attention  upon 
the  really  vital  points  of  the  case.    Affirmed. 


(126  N.  C.  6S4) 

OOWBLL  V.  PH(BNIX  INS.  CO. 

(Supreme  Court  of  North  Carolina.     May  29, 

1900.) 

FIRE    POLICY— STATUTE    OP    FRAUDS— BUILD- 
ING ON  UBASBD  GROUNDS— INSTRUCTIONS. 

1.  Where  a  fire  policy  provides  that  it  shall 
be  void  if  the  insured  is  not  the  unconditional 
owner  of  the  property,  the  company  cannot  de- 


feat a  recovery  thereon  by  showing  that  the 
property  insured  was  not  conveyed  to  the  in- 
sured in  writing,  as  required  by  the  statute  of 
frauds,  as  the  statute  can  only  be  invoked  Id 
actions  between  the  parties  to  the  sale. 

2.  An  application  attached  to  a  fire  policy 
recited  that  it  covered  a  certain  house  on  leas- 
ed land.  A  condition  in  the  policy  provided 
that  it  should  be  void  if  the  building  insured 
was  not  on  ground  owned  in  fee  by  the  insur- 
ed, unless  otherwise  provided  by  agreement  in- 
dorsed on  the  policy.  The  company  knew  that 
tiie  building  was  on  leased  property  when  it 
was  insured,  but  no  indorsement  showing  such 
fact  was  made  on  the  policy.  Held,  that  the 
company  could  not  defeat  a  recovery  on  the 
policy  on  the  ground  that  it  was  on  leased 
ground. 

3.  Where  there  was  no  evidence  in  conflict 
with  that  of  plaintiff,  which,  if  true,  would  en- 
title him  to  recover,  it  was  not  error  to  refuse 
to  instruct  that,  if  the  jury  believed  the  evi- 
dence, they  should  find  for  the  defendant, 
and  to  instruct  that,  if  they  believed  plaintiffs 
testimony,  he  was  entitled  to  recover. 

Appeal  from  superior  court,  Pamlico  coun- 
ty;  StarbuclE,  Judge. 

Action  by  J.  F.  Cowell  against  the  Phoenix 
Insurance  Company.  From  a  judgment  in 
favor  of  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Simmons,  Pou  A  Ward,  for  appellant  W. 
W.  Clark,  for  appellee. 

FAIRCLOTH.  a  J.  This  is  an  action  to 
recover  the  amount  of  a  fire  insurance  pol- 
icy. The  defendant  issued  the  policy  to  the 
plaintiff  on  a  dwelling  house,  household  fur- 
niture, and  other  personal  property.  Policy 
issued  May  24,  1898,  and  the  property  was 
destroyed  by  fire  November  21,  1898.  These 
facts  are  admitted.  The  defense  Is  that  the 
plaintiff  was  not  the  sole  and  unconditional 
owner  of  the  house  when  it  was  insured  or 
when  It  was  burnt;  that  the  plaintiff  con- 
cealed the  fact  that  he  was  not  the  owner 
of  the  land  on  which  the  house  was  situated, 
and  failed  to  disclose  the  true  ownership 
thereof;  and  that  the  policy  was  therefore 
void,  according  to  the  terms  of  the  policy. 
The  defendant  Introduced  in  evidence  the 
record  of  an  action  instituted  in  1896,  styled 
Daniels  v.  Fowler  (N.  C.)  31  S.  E.  598.  from 
which  it  appeared  that  S.  H.  Powler  had 
made  an  assignment  of  his  property  to  one 
Baxter,  who  conveyed  the  same  to  CL  H. 
Fowler  with  an  allegation  that  said  assign- 
ment was  fraudulent  and  void;  that  said 
suit  continued  until  spring  term  1898,  when 
the  verdict  and  judgment  declared  said  as- 
signment to  be  void;  and  tbat  the  plaintiff, 
Daniels,  and  others  were  the  owners  of  the 
property  In  controversy.  The  plaintiff  here 
was  a  party  to  the  action  of  Daniels  v.  Fow- 
ler. The  defendant  offered  other  evidence 
showing  that  plaintiff  and  said  a  H.  Fow- 
ler were  In  business  In  a  shop  on  said  lot  of 
land;  that  it  was  moved  about  GO  feet  on 
said  lot,  and  made  to  front  another  street, 
and  separated  from  the  balance  of  the  lot, 
and  was  converted  by  Improvements  and  ad- 
ditions Into  a  dwelling  house  by  plaintiff. 
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-and  occupied  by  bim  as  a  residence  until  tbe 
flre.  Tbla  is  tbe  insured  bouse,  now  tbe  sub- 
ject of  tbis  action.  Plaintiff's  evidence:  J. 
F.  CoweU  testified  tbat:  *The  burned  build- 
ing was  formerly  used  as  a  barroom.  Out- 
side was  of  rougb  boards.  I  bought  tbe 
bouse  of  0.  H.  Fowler  in  1894.  Tbere  was 
no  deed.  Paid  him  $100.  (Defendant  ob- 
jected to  the  statement  that  he  bought  tbe 
house  in  1894,  on  the  ground  tliat  the  sale 
would  have  to  be  in  writing.  Overruled,  and 
defendant  excepted.)  I  moved  it  to  another 
part  of  the  same  lot  It  cost  me  $1,000  to 
rebuild  it.  I  leased  the  land  which  it  was 
moved  on  from  0.  H.  Fowler.  I  had  no  no- 
tice of  any  fraud  at  the  time  I  made  the 
purchase.  I  leased  the  land  a  year  from 
each  January,  in  1894,  when  I  moved  the 
building.  I  leased  it  with  the  understanding 
tbat  it  was  to  be  renewed  each  January  as 
long  as  C.  H.  Fowler  and  I  remained  part- 
ners in  the  store  business.  I  first  leased  it 
in  1894,  when  I  moved  tbe  building.  I  would 
say  I  rented  it  each  January  1st  It  was 
understood  tbat  tbe  lease  should  be  to  Jan- 
uary 1,  1895,  and  should  be  renewed  each 
successive  January  as  long  as  Fowler  and  I 
remained  in  business  together.  It  was  re- 
newed each  January  by  tbe  previous  agree- 
ment made  in  1894.  I  gave  my  time  to  tbe 
business.  I  was  to  have  one-half  the  profits, 
and  also  possession  of  the  lot  fenced  in  about 
the  dwelling,  as  long  as  we  remained  in  busi- 
ness. I  understood  I  was  holding  it  under 
lease  made  in  1894."  Cross-examined: 
''Were  you  holding  at  the  time  of  tbe  fire,  in 
1898^  under  the  parol  lease  made  in  1894? 
Ans.  I  was  holding  under  this  lease,  with 
tbe  understanding  that  it  was  to  be  renewed 
from  year  to  year  as  long  as  our  partnership 
lasted.  The  partnership  was  renewed  each 
year  after  1894  till  we  went  out  of  business 
after  tbe  fire.  We  renewed  the  partnership 
about  January  1st  each  year,  and  it  was  un- 
derstood that  tbe  lease  was  renewed  each 
year  as  the  partnership  was  renewed.  Noth- 
ing was  said  about  tbe  rest  of  the  business 
each  January."  The  plaintifT  further  testi- 
fied that  he  did  not  know  whether  this  was 
tbe  second  or  third  annual  policy  he  had  tak- 
en out  on  the  property  in  this  company.  It 
was  admitted  here  that  at  the  time  the  pol- 
icy was  issued  the  defendant  had  notice  that 
the  plaintitf  claimed  that  the  building  was 
on  leased  ground.  Tbe  plaintlflE*s  application, 
attached  to  the  policy,  is:  *'0n  his  two- 
story,  shingle-roof,  frame  building  and  addi- 
tions, *  *  *  on  leased  land."  The  clause 
in  tbe  policy  relied  on  by  the  defendant 
among  other  things,  is:  "The  entire  policy 
shall  be  void  if  the  interest  of  the  assured  be 
other  than  unconditional  and  sole  ownership, 
or  if  tbe  subject  of  the  insurance  be  a  build- 
ing on  ground  not  owned  by  the  insured  in 
fee  simple,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto." 
Real  estate  may  be  sold  by  parol,  and  the 
title  is  good*  as  between  the  parties,  unless 


the  statute  of  frauds  Is  invoked  and  lelied 
on  as  a  defense,  but  strangers  to  the  trans- 
action cannot  avail  themselves  of  the  stat- 
ute. "Buildings  which  are  sold  without  the 
land  on  which  they  stand,  with  the  intention 
of  all  parties  to  sever  them  from  the  land, 
pass  to  the  purchaser,  with  a  right  to  remove 
them,  as  personal  property,  within  a  reason- 
able time."  Shaw  v.  Carbrey,  95  Mass.  462. 
Hie  first  exception,  therefore,  cannot  be  sus- 
tained. 

An  Insurance  policy  Issued  with  full  notice 
(as  was  the  case  in  this  instance)  to  the 
company  that  the  building  insured  stands 
upon  leased  ground  is  not  invalidated  by  a 
provision  that  it  shall  be  void  if  the  subject 
thereof  is  on  ground  not  owned  by  the  as- 
sured in  fee  simple.  Baldwin  v.  Insurance 
Co..  15  N.  Y.  Supp.  587,  60  Hun,  389. 

The  defendant's  prayer  was  that  if  the 
jury  believed  the  evidence,  they  should  an- 
swer the  first  issue,  "No,"  and  the  second, 
"Nothing."  This  prayer  was  refused,  and 
his  honor  instructed  the  jury  that  if  they  be- 
lieved the  facts  as  to  the  lease  to  be  as 
stated  by  the  plaintitf,  Cowell,  in  his  testi- 
mony, they  should  answer  the  first  issue, 
'•Yes,"  and  the  second  Issue,  "$1,000."  With 
our  view  of  the  law,  we  see  no  error  in  over- 
ruling these  prayers  and  exceptions.  There 
was  no  evidence  in  conflict  with  that  of  the 
plaintiff,  and  the  judge  made  no  mistake  In 
allowing  the  jury  to  act  on  the  plalntiflTs 
evidence.  What  cause  of  complaint  has  tjie 
defendant  company?  The  defendant  insured 
a  dwelling  house,  with  notice  that  it  stood  on 
leased  ground,  and  what  is  the  difference  to 
the  defendant  whether  It  stood  on  the  ground 
of  A.  or  B.?  Knowledge  hi  that  particular 
could  neither  increase  nor  diminish  the  risk 
of  the  company.  It  was  immaterial  to  the 
defendant  whether  the  land  belonged  to  Fow- 
ler or  to  Daniels.  Tbe  defendant  simply  in- 
sured the  house  as  "his"  (plaintlfTs)  prop- 
erty, knowing  that  the  plaintiff  had  no  fee 
In  the  estate.  In  the  argument  the  case  was 
put  upon  the  legal  proposition  that  the  land- 
owner could  not  sell  the  house  by  parol,  and 
convert  It  into  personal  property  by  such  con- 
tract We  have  shown  tbis  can  be  done  by 
consent  of  the  contracting  parties,  and  we 
think  the  defendant  has  no  interest  In  that 
question.  Our  conclusion  as  to  the  law  seems 
to  lead  to  a  just  result  Finding  no  error  in 
the  trial,  the  judgment  of  the  court  below 
must  be  afiirmed. 


(128  N.  C.  922) 
LBNOIR  et  al.  v.  LINVILLB  IMP.  CO. 
(Supreme  Court  of  North  Carolina.    June  9. 
1900.) 

INSOLVENT   CORPORATIONS-CLAIMS   FOR 
SALARIES— REVIEW  ON  APPEAL. 

1.  Where  a  receiver  was  appointed  to  take 
control  and  entire  management  of  all  the  as- 
sets of  a  corporation,  it  was  not  liable  to  an 
officer  for  salary  during  such  receivership, 
since  the  performance  of  the  contract  between 
the  corporation  and  the  officer  was  rendered 
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impowrible  by  Judicial  action,  and  not  by  the 

f  aolt  of  the  corporation. 

2.  Where  a  fact  is  found  without  an^r  eri- 
dence  tending  to  prore  it  the  finding  is  re- 
viewable; but  when,  without  excluding  any 
evidence,  the  court  finds  there  is  no  evidence  to 
prove  an  allegation,  the  finding  cannot  be  re- 
viewed. 

Appeal  from  superior  court,  Mitchell  coun- 
ty; Allen,  Judge. 

Action  by  T.  B.  Lenoir  and  others  against 
the  LlnyiUe  Imprqyement  Oompany.  From 
a  referee's  report  disallowing  the  claim  of 
petitioners,  Thomas  F.  Parker  and  another, 
they  appeaL    Affirmed. 

Davidson  &.  Jones  and  Busbee  &  Busbee, 
for  appelhints.  £.  J.  Justice  and  D.  W.  Rob- 
inson, for  appellee. 

DOUGLAS,  J.  This  is  an  appeal  by  the 
petitioners,  Parker  and  Kelsey,  claiming,  re- 
spectively, as  president  and  secretary  of  the 
company,  the  balance  of  their  salaries  com- 
ing due  while  the  company  was  in  the  hands 
of  the  receiver.  The  following  is  the  report 
of  Referee  Burwell: 

"This  cause  having  been  referred  to  me, 
I  proceeded,  on  June  29,  1898,  at  LinviUe,  N. 
Q,  to  hear  evidence  upon  the  matters  sub- 
mitted to  me  for  determination.  There  were 
present  at  such  hearing  Messrs.  Davidson 
&  Jones,  attorneys  for  Thomas  F.  Parker 
and  Harlan  P.  Kelsey,  petitioners,  and  B. 
J.  Justice,  attorney  for  the  defendant  I  send 
herewith  the  testimony  of  the  several  wit- 
nesses who  were  examined  before  me,  it 
having  been  taken  down  by  a  stenographer. 
When  the  cause  was  called  for  hearing  be- 
fore me,  counsel  suggested  that  the  follow- 
ing issues  had  been  agreed  upon  as  covering 
the  matters  in  dispute:  (1)  Is  the  Llnville 
Improvement  Company  Indebted  to  the  plain- 
tiff Thomas  F.  Parker  upon  his  claim  filed 
in  this  case?  If  so.  In  what  amount?  (2)  Is 
the  Llnville  Improvement  Company  indebted 
to  the  plaintiff  Harlan  P.  Kelsey  upon  his 
claim  filed  in  this  case?  K  so,  in  what 
amount?  From  the  testimony  introduced  be- 
fore me  by  the  petitioners  and  defendant,  I  find 
the  following  facU:  (1)  On  August  21,  1898, 
an  order  was  made  appointing  a  receiver  of 
the  defendant  corporation,  and  this  order  pre- 
scribed the  duties  of  such  receiver  as  fol- 
lows: *To  take  into  his  hands  all  the  prop- 
erty and  effects  of  the  Linvllle  Improvement 
Company,  both  real  and  personal,  together 
with  all  choses  in  action,  debts,  claims,  and 
demands  of  every  kind;  to  collect  all  debts 
due  the  company;  to  keep  in  proper  repair 
the  houses  and  other  property;  to  pay  all 
taxes  lawfully  assessed  against  the  said  com- 
pany, and  to  defend  and  prosecute  all  suits 
at  law  or  in  equity  touching  or  concerning 
the  said  company,  and  for  this  purpose  to 
employ  counsel  at  a  compensation  to  be  fixed 
and  allowed  by  the  court;  to  sell  and  dis- 
pose of,  for  cash,  all  the  property  of  a  per- 
sonal nature,  and  especially  such  as  is  liable 
to  deterioration,  at  either  public  or  private 


■ale,  and  at  such  times  and  placed  as  he  may 
elect  to  sell  and  dispose  of  the  houses,  landa 
and  tenements  of  said  company,  in  such  quan- 
tities, and  at  such  times  and  places,  and  upon 
such  terms,  as  he  may  deem  best,  and«  upon 
confirmation  of  the  said  sale  or  sales  by  the 
court,  to  execute  deeds  conveying  such  to  the 
purchaser  or  purchasers.'  (2)  That,  pursuant 
to  this  order,  J.  F.  Spainhour  was  duly  qual- 
ified as  receiver,  and  immediately  thereafter 
took  charge  of  the  property  and  effects  of 
defendant  corporation  according  to  the  terms 
of  the  order  appointing  him  receiver.  (8) 
That  at  the  time  of  said  appointment  of  a 
receiver  the  petitioner  Thomas  F.  Parker  was 
president,  and  Harlan  P.  Kelsey  was  sec- 
retary, of  defendant  corporation.  (4)  The 
charter  of  the  defendant  corporation  pro- 
vided that  there  should  be  a  president  and  a 
secretary  and  a  treasurer,  who  should  be  elect- 
ed annually,  and  should  hold  their  offices,  re- 
spectively, for  one  year,  or  until  their  succes- 
sors should  be  chosen.  The  charter  provided 
that  the  treasurer  should  be  elected  by  the 
board  of  directors,  and  should  hold  his  office 
for  one  year,  or  until  his  successor  should  be 
elected  or  Inducted  into  office,  unless  he  should 
be  removed  by  the  board  of  directors,  and 
that  he  should  give  bond  with  good  and  suf- 
ficient surety  for  the  safe-keeph[ig  of  all  mon- 
eys that  might  come  into  his  hands,  and  for 
the  faithful  discharge  of  all  the  duties  of  his 
office.  (5)  The  by-laws  of  the  corporation 
provided  that  the  salaries  or  other  compen- 
sation of  all  offices  should  be  fixed  by  the 
directors,  and  might  be  changed  or  discon- 
tinued at  the  end  of  any  month.  (6)  Thomas 
F.  Parker  was  duly  elected  president  on 
July  20,  1898,  and  immediately  thereafter,  at 
a  meeting  of  the  directors,  he  was  elected 
treasurer,  and  as  such  treasurer  be  gave 
bond  in  the  sum  of  $20,000.  (7)  At  that 
time  (July  20,  1898)  Harlan  P.  Kelsey  was 
duly  elected  secretary  of  defendant  corpora- 
tion, and  was  duly  Inducted  into  that  office. 
(8)  At  a  meeting  of  the  directors  on  July  20, 
1808,  the  compensation  of  these  offices,  to 
wit  president  and  secretary,  was  fixed  as 
follows:  President,  $100  per  month;  secre- 
tary, $26  per  month.  The  secretary  and 
treasurer  were  both  ex  officio  members  of 
the  board  of  directors  that  so  fixed  their 
compensation.  (0)  It  was  always  the  custom 
of  the  defendant  company  to  pay  the  actual 
expenses  of  the  directors  of  the  company  in 
attending  meetings  whenever  they  made  any 
charge  for  so  doing.  (10)  That  the  receiver 
paid  to  each  of  these  petitioners  the  amount 
due  them  on  account  of  salary  up  to  Septem- 
ber 1,  1898,  the  date  of  his  qualiflcaUon  as 
receiver  and  his  taking  charge  of  the  proper- 
ty and  effects  of  the  company.  (11)  That, 
after  the  appointment  of  the  receiver  and  his 
entering  upon  the  duties  of  his  office,  the  pe- 
titioner Harlan  P.  Kelsey  was  not  called 
upon  or  required  to  perform  any  service 
whatever  for  the  company,  and  did  not  in 
f&ct  perform  any  service  on  Its  account,  ex- 
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cqpt  attendance  at  meetings  of  the  atockhold- 
en.  (12)  That  the  petitioner  Thomas  F.  Par- 
ker, after  the  appointment  of  receiver  and  his 
qualification,  continued  to  act  as  president 
of  the  corporation  as  to  all  matters  that  seem- 
ed to  require  his  attention,  and  interested 
himself  in  the  affairs  of  the  company,  and  in 
the  efforts  made  by  himself  and  others  to  ex- 
tricate the  corporation  from  Its  financial  dif- 
ficulties. He  was  recognized  as  the  presi- 
dent of  the  company  at  the  meeting  of  the 
corporation  held  in  1894,  and  he  aided  and 
assisted  the  receiver  in  his  care  of  the  affUrs 
of  the  company.  No  evidence  was  Intro- 
duced before  me  as  to  the  value  of  such  serv- 
ices as  he  rendered  in  this  behalf.  (13) 
Thomas  F.  Parker  attended  a  meeting  of  the 
corporation,  and  at  such  meeting  was  rec- 
ognized as  the  president  of  the  company,  and 
he  expended  of  his  own  means  in  attending 
such  meeting  the  sum  of  seventeen  and 
•Vioo  dollars.  (14)  There  was  no  contract 
or  agreement  as  to  compensation  between  the 
corporation  and  petitioners,  or  either  of  them, 
except  such  contract  or  agreement  as  is  con- 
tained in  the  action  of  the  stockholders  and 
directors  above  set  forth  electing  them  to  be 
officers  of  the  company,  and  fixing  their 
salaries,  and  inducting  them  into  th^r  offices. 
FYom  these  facts,  so  found  by  me,  I  conclude 
that  the  petitioners  are -not  entitled  to  prove 
in  this  action  the  claims  against  the  corporap 
tion  set  up  by  them,  the  appointment  of  the 
receiver  having  had  the  legal  effect  of  dis- 
continuing their  right  to  salaries  from  the 
corporation,  and,  as  they  have  no  claims 
agahost  the  corporation  except  for  such  sal- 
aries* they  cannot  recover  anything  as  cred- 
itors In  this  action.  I  disallow  Mr.  Parker's 
daim  ($17.96)  for  expenses,  because  it  is  a 
claim  originating  entirely  after  this  bill  was 
filed.  I  therefore  answer  both  Issues,  'No.' 
In  arriving  at  my  conclusions  of  fact,  stated 
above,  I  have  considered  all  the  evidence  re- 
lied upon  by  the  claimants,  notwithstanding 
the  objections  of  defendant,  and  have  sus- 
tained all  objections  made  by  the  claimants, 
and  excluded  all  evidence  objected  to  by 
them." 

We  do  not  feel  at  liberty  to  review  the  ref- 
eree's finding  of  fact  as  presented  to  us  hi 
the  first  and  second  exceptions.  Where  a 
fact  is  found  without  any  evidence  tending  to 
prove  it,  the  finding  is  reviewable  by  us; ' 
but  where,  without  the  exclusion  of  any  evi- 
dence whatever,  the  referee  and  court  find 
that  there  was  no  evidence  tending  to  prove 
an  allegation,  how  can  we  review  the  find- 
ing without  passing  upon  the  weight  of  the 
evidence?  If  we  were  to  say  that  the  court 
was  in  error  In  saying  that  there  was  no 
evidence,  and  that  there  was  evidence  tend- 
ing to  support  the  allegation,  we  could  not 
say  that  the  evidence  was  sufficient  to  prove 
the  allegation,  as  that  would  be  passing  up- 
on its  weight  Therefore  the  third  exception 
of  the  petitioners  is  all  that  is  properly  be- 
fore us,  and  it  Is  as  follows:    *'(3)  For  that 


the  referee  erred  In  his  conclusions  of  law  as 
follows:  That  the  petitioners  are  not  enti- 
tled to  prove  in  this  action  the  claims 
against  the  corporation  set  up  by  them,  the 
appointment  of  the  receiver  having  had  the 
legal  effect  of  discontinuing  their  right  to 
salaries  from  the  corporation,  and,  as  they 
have  no  claims  against  the  corporation  for 
such  salaries,  they  cannot  recover  anything 
as  creditors  in  this  action."  The  court  be- 
low confirmed  the  report  of  the  referee  in 
all  respects. 

We  frankly  admit  that  this  case  has  given 
us  much  trouble,  and  to  It  we  have  given 
careful  consideration.  The  authorities  on  the 
exact  point  are  not  numerous,  but  they  are 
confiicting,  and  from  courts  of  the  highest 
respectability.  In  Spader  v.  Manufacturing 
O).,  47  N.  J.  Bq.  18,  20  Atl.  378,  in  an  able 
opinion  by  the  chancellor,  It  was  held  that 
daims  for  damages  arising  from  breaches  of 
contract  for  services,  occasioned  by  the  in- 
solvency of  the  defendant  corporation,  were 
entitled  to  be  paid  pro  rata  out  of  the  funds 
in  the  hands  of  the  receiver.  After  calling 
attention  to  the  fact  that,  upon  the  dissolution 
of  a  corporation,  all  Its  surplus  assets,  exist- 
ing after  the  payment  of  debts,  are  returned 
to  its  stockholders,  the  court  says:  "It  could 
hardly  have  l)een  the  intention  of  the  law- 
makers to  distribute  the  surplus  of  assets,  or, 
in  other  words,  return  capital,  to  the  stock- 
holders of  the  company  (that  Is,  to  those  who 
deliberately  ventured  for  gain,  and  pledged 
their  capital  for  the  security  of  those  who  were 
induced  to  deal  with  them),  and  at  the  same 
time  disregard  those  who,  dealing  with  those 
stockholders  upon  the  faith  of  that  security, 
became  Justly  entitled  to  damages  for  breach- 
es of  contracts  occasioned  by  an  insolvency 
and  suspension  that  the  very  capital  relied 
upon  was  intended  to  ward  off.  Such  dis- 
tribution would  be  the  protection  of  capital 
against  its  Just  liability.  *  ••  I  see  no 
reason  under  this  law  for  distinguishing  be- 
tween cases  where  the  breach  of  contract  pre- 
cedes the  adjudication  of  insolvency  and  cases 
where  the  breach  follows  in  consequence  of 
that  adjudication.  The  insolvency,  suspen- 
sion of  business,  and  receivership  do  not  ex- 
tinguish the  corporation's  life.  The  chancel- 
lor *may'  declare  the  charter  to  be  forfeited 
and  void,  and  'may*  direct  a  division  of  the 
surplus  assets  among  the  stockholders;  but 
cases  may  arise,  and  do  arise,  where  he  should 
not,  and  does  not,  exercise  that  power,  be- 
cause the  assets  are  sufficient  to  pay  creditors, 
and  Justify  the  discharge  of  the  receiver,  so 
that  the  company  may  resume  its  business. 
Consequently  the  rule  that  when  a  master 
dies  the  contract  with  his  servant  is  terminat- 
ed is  not  potent  In  this  consideration."  This 
is  the  New  Jersey  rule,  and  there  is  much 
to  commend  it  But  we  think  that  the  aver- 
age ends  of  Justice  would  be  better  and  more 
generally  subserved  by  following  the  New 
York  rule,  as  laid  down  in  People  v.  Insur- 
ance (X>.,  91  N.  Y.  174,  where  the  court  says. 
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on  page  178:  "There  was  no  breach  of  the 
contract  between  Mix  and  the  insurance  com- 
pany by  either  of  the  parties.  It  was  In  pro- 
cess of  continued .  performance  according  to 
its  terms,  and  was  unbroken,  at  the  moment 
when  the  injunction  order  was  served.  That 
operated  upon  both  parties  at  the  same  in- 
stant, and  perpetuated  the  then  existing  rights 
and  conditions.  Before  its  service,  the  com- 
pany had  done  nothing  to  prevent  perform- 
ance, and  we  must  assume  was  both  ready 
and  willing  to  perform.  It  had  done  no  act 
which  amounted  to  a  refusal,  or  which  made 
it  unable  to  carry  out  its  contract.  For  aught 
that  appears,  it  would  have  done  so  if  let 
alone.  But  it  was  not  permitted  to  perform. 
The  state,  by  the  injunction  order  operating 
alike  upon  the  company  and  its  agents,  par- 
alyzed the  action  of  both  the  contracting  par- 
ties, so  that  neither  could  perform,  or  put 
the  other  in  the  wrong.  Thereupon  the  com- 
pany could  not  refuse,  and  did  not  refuse. 
To  put  it  in  the  wrong,  and  to  make  it  liable 
for  a  breach,  required  action  on  the  part  of 
Mix.  As  a  condition  precedent,  he  was  bound 
to  show  both  ability  and  readiness  to  per- 
form on  his  part  He  could  do  neither.  Per- 
formance by  him  had  become  illegal.  It 
would  have  been  a  criminal  contempt,  and 
possibly  a  misdemeanor.  There  could  be  nei- 
ther readiness  nor  ability  to  do  the  forbidden 
and  unlawful  acts.  So  that,  from  the  neces- 
sity of  the  case,  as  there  was  no  breach  on 
either  side  before  the  hijunction,  so  there 
could  be  none  after.  What  had  happened 
was  a  dissolution  of  the  contract  by  the  sov- 
ereign power  of  the  state,  rendering  perform- 
ance on  either  side  impossible.  And  this  re- 
sult was  within  the  contemplation  of  the  par- 
ties, and  must  be  deemed  an  unexpressed  con- 
dition of  their  agreement  One  party  was  a 
corporation.  It  drew  its  vitality  from  the 
grant  of  the  state,  and  could  only  live  by  its 
permission.  It  existed  within  certain  defined 
limitations,  and  must  die  whenever  its  creator 
so  willed.  The  general  agent  who  contracted 
with  it  did  so  with  knowledge  of  the  statu- 
tory conditions,  and  these  must  be  deemed 
to  have  permeated  the  agreement,  and  con- 
stituted elements  of  the  obligation."  Again, 
in  distinguishing  a  difTerent  class  of  cases, 
the  court  says,  on  page  180:  "In  all  of  them 
the  companies  stopped  payment  before  any  in- 
tervention of  the  law,  and  this,  being  done 
by  open  and  public  notice,  amounted  to  a 
voluntary  refusal  of  performance,  and  there- 
fore a  breach  of  contract  established  before 
the  winding-up  orders  were  made  and  the 
liquidators  appointed.  When  the  court  in- 
terfered, it  found  broken  contracts,  and  a 
liability  for  a  breach  already  existing,  and 
dealt  with  what  it  found.  It  did  not  break 
what  was  already  broken."  The  court  fur- 
ther distinguishes  a  certain  class  of  caaes 
where  property  rights  survive  the  death  of 
the  parties.  We  have  quoted  at  length  from 
this  opinion  because  it  expresses  so  clearly 
oar  own  view  of  the  law.    It  is  cited  and  fol- 


lowed by  the  circuit  court  of  the  United 
States  in  Malcomson  v.  Wappoo  Mills  (O.  G.) 
88  Fed.  680.  This  rule  applies  in  the  case 
at  har.  Hie  petitioners  were  elected  to  their 
respective  offices  for  the  purpose  of  having 
the  ordinary  duties  of  those  officers  properly 
performed.  Salaries  were  assigned  to  them 
for  the  proper  performance  of  those  duties, 
and  were  paid  for  the  full  time  that  they 
were  performed.  The  company  never  refused 
to  perform  its  part  of  the  contract,  nor  were 
the  claimants  in  a  condition  to  perform  their 
part  after  the  appointment  of  a  receiver.  It 
is  true  they  do  not  appear  to  have  been  en- 
joined from  doing  so,  but  that  was  the  prac- 
tical effect  of  the  order  appointing  the  re- 
ceiver. He  was  directed  to  take  control  of 
all  the  property  of  the  company,  and  to  as- 
sume enthre  management  of  its  affairs.  This 
left  nothing  for  the  petitioners  to  do,  as  any 
interference  with  the  duties  of  the  receiver 
would  have  been  a  contempt  of  court  It 
makes  no  difference  whether  their  relations 
with  the  company  were  severed  or  not.  It  is 
probable  that  if  the  receiver  had  been  dis- 
charged, and  the  company  permitted  to  re- 
sume the  management  of  its  own  affairs,  dur- 
ing the  continuance  of  their  terms,  or  per- 
haps even  if  before  the  election  of  their  suc- 
cessors, they  would  at  once  have  resumed 
their  offices,  with  all  their  duties,  powers,  and 
emoluments.  But  it  is  certain  that  during  the 
continuance  of  the  receivership  they  neither 
did  nor  could  perform  such  duties,  and  that 
their  inability  to  do  so  did  not  arise  from 
any  adverse  action  on  the  part  of  the  com- 
pany. As  they  did  not  perform  those  duties, 
they  did  not  earn  the  salary  attached  to  their 
performance,  and  they  cannot  recover  from 
the  defendant  for  a  breach  of  contract  where 
the  defendant  has  been  guilty  of  no  breach 
If  the  receivership  had  been  only  partial,  ex- 
tending only  to  particular  property,  and  leav- 
ing the  defendant  corporation  still  in  the  gen- 
eral, and  even  partial,  management  of  its  af- 
fairs, the  case  would  be  different  If  the  pe- 
titioners rendered  any  service  to  the  receiver, 
we  do  not  see  why  they  should  not  be  paid, 
but  they  cannot  recover  in  the  shape  of  sal- 
aries for  offices  that  were  practically  in  abey- 
ance. When  this  case  was  here  before  (re- 
ported in  117  N.  C.  471,  23  S.  E.  442),  all  that 
this  court  decided  was  that  the  petitioners 
had  a  right  to  be  heard  upon  the  facts  as  well 
as  the  law.  They  have  now  been  heard,  and, 
upon  the  facts  as  found  by  the  referee,  they 
cannot  recover,  in  our  view  of  the  law.  The 
Judgment  below  is  affirmed. 


0»  N.  c.  95&y 
TUCKER  V.  SATTERTHWAITB. 
(Supreme  CSourt  of  North  Carolina.    Jane  0, 
1900.) 

BOUNDARIES  *  ESTABUSHMBNT  —  BVIDBNCB 

—INSUFFICIENCY. 

The  sole  evidence  of  a  surveyor  that  he 

had  seen  two  old  trees  marked  as  pointers  at 

the  end  of  a  line  sought  to  be  established  as 
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die  tme  Une  of  a  sarrey  alleced  to  bare  been 
mistakenly  described  In  a  grant,  was  insnf- 
fident  to  jnstify  submission  of  tbe  question 
to  tbe  jur7f  where  it  was  not  shown  that  they 
were  marked  contemporaneously  with  the  sur- 
rey, or  that  they  bad  been  recognised  as  a 
comer. 
Clark  and  Douglas,  JJ.,  dissenting. 

On  petition  to  rehear.    Dismissed. 
For  former  opinion,  see  31  S.  E.  722. 

Jaryis  &  Blow  and  A.  C.  Avery,  for  peti- 
tioner. W.  B.  Rodman  and  Ernest  Haywood, 
opposed. 

MONTGOMERY,  J.  This  case  was  before 
na  at  September  term,  1898  (123  N.  C.  511, 
81  8.  B.  722),  and  it  received  a  most  careful 
consideration  on  the  part  of  the  coart,  and 
at  the  conclusion,  while  the  Judgment  of  tbe 
court  below  was  affirmed,  there  was  a  divi- 
sion of  tbe  court,  two  members  dissenting. 
After  another  argument,  with  full  briefs  on 
both  sides,  upon  the  rehearing,  we  have  re- 
considered the  proposition  of  law  before  us 
at  that  time,  with  tbe  earnest  purpose  to  recti- 
fy any  mistake  or  error  under  which  we  may 
have  then  labored,  if  such  error  should  be 
pointed  out  to  us,  and  our  convictions  and 
opinions  are  not  changed.  It  will  be  seen 
ftom  a  reading  of  the  opinion  of  the  court 
heretofore  delivered,  and  from  the  dissenting 
opinion  already  referred  to,  that  the  sole  ques- 
tion in  the  case  depends  upon  the  location  of 
the  northern  boundary  line  of  the  Smith  grant 
Tbe  admissions  of  counsel  on  both  sides,  their 
arguments,  and  their  briefs  are  an  acknowl- 
edgment that  that  was  the  sole  point  in  tbe 
case.  It  was  agreed  on  all  bands  that  the 
starting  point  of  the  Smith  grant  was  repre- 
sented by  the  letter  A  on  the  map.  The  sta- 
tions B,  0,  D,  B,  F,  were  all  admitted  and 
acknowledged  stations.  The  trouble  begins 
from  the  call  from  F  station.  That  call  is 
in  these  words  (from  F):  '*West  290  poles  in- 
to John  Jordan's  line."  Two  hundred  and 
ninety  poles  west  from  F  station  does  not 
reach  John  Jordan's  line,  but  299  poles  will 
reach  John  Jordan's  line,  and  to  that  line  the 
call  must  go.  Bradford  v.  HUl,  2  N.  O.  22; 
Cherry  v.  Slade's  Adm'r,  7  N.  0.  82;  Mort- 
gage Go.  V.  Long,  113  N.  C.  123,  18  S.  B. 
165.  The  defendant  contends,  however,  that 
the  northern  boundary  line  of  the  Smith  grant 
was,  through  mistake,  inserted  in  the  grant 
as  running  west  290  poles,  and  that  it  ought 
to  be  changed  so  as  to  run  north,  74  west, 
420  poles,  and  that  there  was  evidence  to 
that  effect  which  his  honor  should  have  sub- 
mitted to  the  jury.  The  only  evidence  in  tbe 
case  on  that  point  was  that  of  a  surveyor 
(Taylor)  that  he  had  seen  at  the  end  of  the 
line  contended  for  by  the  defendant  two  old 
trees  marked  as  pointers.  That  evidence  was 
not  sufficient  to  go  to  tbe  Jury  on  the  point 
If  a  line  of  marked  trees,  marked  at  the  time 
of  the  original  survey  of  the  Smith  grant, 
bad  been  found  along  the  line  contended  for 
by  the  defendant,  although  not  called  for  in 
the  grant,  that  would  have  been  sufficient  evi- 


dence to  go  to  tbe  Jury  to  have  the  mistake 
in  tbe  course  of  the  grant  corrected  and  ex- 
plained; or,  if  there  had  been  evidence  that 
the  trees  marked  at  the  end  of  the  line  con- 
tended for  by  the  defendant  showed  signs 
of  having  been  marked  contemporaneously 
with  the  original  survey,  and  had  been  rec- 
ognized as  a  comer  or  point  of  the  Smith 
grant,  such  evidence  would  have  been  com- 
petent for  the  same  purpose.  Graybeal  v. 
Powers,  76  N.  C.  66;  Reed  v.  Shenck,  14  N. 
C.  65;  Cherry  v.  Slade,  supra;  Baxter  v. 
Wilson,  95  N.  C.  137;  Davidson  v.  Shuler's 
Heirs,  119  N.  C.  582,  26  S.  E.  340.  If  there 
had  been  a  natural  object,  known  or  admit- 
ted, at  the  end  of  the  line  from  station 
F  on  the  map  to  the  Jordan  line,  then  no 
parol  evidence  could  have  changed  that  line. 
The  defendant's  counsel  again  insists  that 
the  line  which  he  contends  for  from  station 
F  to  the  Jordan  line  can  be  proved  to  be  the 
tme  line  by  a  reversal  of  the  Smith  grant 
from  the  acknowledged  starting  point  A 
northward.  Such  a  reversal  cannot  be  made 
in  this  case  for  the  reasons:  First,  that  from 
station  A  no  surveyor  could  hit  the  next  point 
northward,  for  no  such  point  has  been  identi- 
fied or  admitted,  and  the  call  from  the  next  to 
the  last  station,  in  the  natural  order  of  the 
survey,  is  "to  the  beginning,"  without  any  in- 
timation of  course  or  distance;  and,  second, 
because,  as  we  have  seen,  there  is  no  evidence 
in  the  case  fit  to  be  submitted  to  the  Jury 
tending  to  show  any  uncertainty  or  mistake 
in  the  line  from  F  west  290  poles  to  the 
Jordan  line.  It  is  not  essential  to  the  deci- 
sion of  this  case,  but  the  writer  of  this  opin- 
ion thinks  that  a  prior  or  previous  line,  like 
the  one  in  this  case  from  F  west  290  poles 
to  the  Jordan  line,  could  be,  under  proper 
evidence,  altered  and  controlled  by  a  line  run- 
ning in  reversal  from  A  northward,  if  it  bad 
been  shown  by  competent  proof  that  the  call 
from  F  west  290  poles  to  the  Jordan  line  was 
an  uncertain  line,  and  was  made  through 
mistake,  and  that  the  reverse  line  would  show 
the  true  Ihie  from  F  to  the  Jordan  line  with 
greater  certainty  than  the  one  as  it  now 
stands  in  the  grant.  Harry  v.  Graham,  18 
N.  C.  76;  Norwood  v.  Crawford,  114  N.  C. 
613,  19  S.  E.  349;  Graybeal  v.  Powers,  su- 
pra.   Petition  dismissed. 

CLARK  and  DOUGLAS,  JJ.,  dissent 


a26  N.  C.  MA) 

WILLIAMS  et  al.  v.  WEST  ASHEVILLE  & 

S.  a  RY.  CO.  (FALLS  OF  NEUSB 

MFG.  CO.,  Intervener). 

(Supreme  Court  of  North  Carolina.     June  9, 

1900.) 

CORPORATION— MORTQAQB  —  FORBCLOSURB — 
COMPANY'S  TORT  —  DAMAGES  —  CLAIM- 
ANT—INTBRVBNTION— ERROR. 
1.  Code,  I  686,  provides  that  any  conveyance 
of  a  corporation's  property  shall  be  void  as  to 
torts  committed  by  the  corporation,  provided  the 

Serson  injured  shall  enforce  his  claim  within  00 
ays  of  the   resristration   of  the  deed.     HM, 
that  it  was  error  to  permit  a  landowner  claim- 
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ing  damages  for  th«  flooding  of  his  lands  by  a 
dam  owned  by  a  corporation  to  interrene  in  a 


suit  to  foreclose  the  corporation's  mortgage, 
he  not  having  prosecuted  his  claim  within  the 
limit  provided  by  section  685. 


2.  Code,  I  12d6,  provides  that  a  corpora- 
tion's mortgage  shall  not  exempt  its  property 
from  execution  on  a  judgment  for  its  tort. 
Held  not  to  create  a  lien  on  the  corporation's 
lands,  but  only  to  preserve  the  claimant's 
right  against  the  mortgagee;  and  the  claimant's 
remedy  was  to  reduce  his  claim  to  judgment, 
and  levy  execution  on  the  lands. 

Appeal  from  superior  court,  Buncombe 
county;  Ooble,  Judge. 

Suit  by  G.  W.  Williams  and  others 
against  the  West  Ashevllle  &  Sulphur  Springs 
Railway  Company.  The  Falls  of  Neuse  Man- 
ufacturing Company  was  allowed  to  inter- 
vene.  From  the  order  allowing  such  inter- 
vention, plaintiffs  appeaL    Reversed. 

Merrimon  &  Merrlmon  and  Davidson  & 
Jones,  for  appellants.  Ohas.  A.  Moore,  for 
intervener. 

OLARK,  J.  This  was  an  action  by  cer- 
tain bondholders  secured  by  a  deed  in  trust 
upon  the  defendant's  property,  alleging  in- 
solvency, asking  a  decree  of  foreclosure,  and 
a  receiver  pendente  lite.  The  action  was 
begun  In  1S94,  a  receiver  appointed  soon 
thereafter,  and  a  decree  of  foreclosure  at 
March  term,  1895,  sole  thereunder  July  6th 
for  the  sum  of  $10,000,  and  report  confirmed 
at  August  term,  1805.  At  the  same  term 
the  Falls  of  Keuse  Manufacturing  Company 
was  allowed  to  intervene,  and  the  plaintiff 
bondholders  excepted,  which  exception  is 
one  of  the  matters  ^hlch  now  come  up  for 
review.  The  ground  of  intervention  by  said 
Falls  of  Neuse  Manufacturing  Company  set 
out  in  its  petition  to  intervene  is  that  it  Is 
the  owner  of  a  valuable  tract  of  land  and 
water  power  which  have  been  injured  by 
water  ponded  back  upon  said  tract  by  a 
dam  built  by  one  Carrier  on  his  own  land, 
which  dam  the  defendant  railway  company 
subsequently  bought  and  took  possession  of, 
and  thereafter  continued  to  pond  the  water 
back  and  overflow  the  land  of  said  petition- 
er. It  was  error  to  allow  the  Falls  of  Neuse 
Manufacturing  Company  to  Intervene,  and 
the  exception  of  the  plaintiffs  thereto  must 
be  sustained.  The  claim  of  the  petitioners, 
if  valid,  is  an  indebtedness  of  the  defendant 
which  has  no  right  to  share  in  the  fund 
raised  by  the  sale  under  the  mortgage,  nor 
is  its  assertion  a  germane  matter  to  this  ac- 
tion, whose  sole  purpose  is  to  foreclose  said 
mortgage  and  disburse  the  proceeds  among 
the  bondholders.  The  petitioners  rely  upon 
Code,  H  685,  1255.  Section  685  has  no 
application  except  when  the  prior  creditors 
assert  their  rights  by  action  within  60  days 
after  the  registration  of  a  mortgage  or  other 
conveyance.  Section  1255  does  not  apply,  be- 
cause, as  said  in  Pocahontas  Coal  Co.  v. 
Henderson  Electric  Light  &  Power  Co.,  118 
N.  a  282,  24  &  E.  22,  it  ''neither  creates  nor 
provides  for  the  creation  of  a  lien."    Thli 


case  is  goremed  by  Bailroad  Co.  r.  Bnmett. 
123  N.  a  210,  31  S.  B.  602.  There  Burnett 
brought  an  action  against  a  corporation  for 
personal  injuries,  recovered  judgment,  and 
sued  out  execution.  In  the  meantime,  a  mort- 
gage had  been  foreclosed  against  the  cor- 
poration, the  property  had  been  sold«  and  a 
new  company  was  in  possession  as  purchas- 
er. This  court  said:  **The  fact  that  the 
plaintiff  claims  under  a  sale  made  under  a 
decree  of  foreclosure  by  order  of  court  does 
not  affect  the  rights  of  the  defendant  Burnett 
The  decree  was  based  on  the  mortgage,  and 
conveyed  no  more  than  was  conveyed  by  the 
mortgage.  It  conveyed  no  more  than  would 
have  been  conveyed  by  a  foreclosure  of 
the  mortgage  under  power  of  sale  contained 
in  the  mortgage."  And  says  further:  "The 
principle  underlying  this  decision,  and  upon 
which  it  is  decided,  is  that  under  section 
1255  of  the  Code  the  mortgage  conveyed 
nothing  as  agahist  this  claim,  and,  as  it  con- 
veyed nothing  as  agairst  this  claim,  the  pur- 
chaser got  nothing  as  against  tliis  claim  by 
the  mortgage  sale."  The  intervener  here 
was  not  a  party  to  the  foreclosure  proceed- 
ing, and  did  not  seek  to  be  made  a  party 
till  after  the  sale  had  been  made  under  it. 
The  purchaser  stands  in  the  shoes  of  the 
original  debtor,  and  bought  only  such  inter- 
est as  he  could  mortgage  as  against  the  Falls 
of  Neuse  Manufacturing  Company,  and  sub- 
ject to  any  judgment  it  might  obtain,  and  the 
Falls  of  Neuse  Manufacturing  Company  has 
no  right  to  share  in  the  proceeds  of  such 
sale.  It  must  proceed  against  its  debtor 
and  assert  its  rights  by  execution  against  the 
property,  notwithstanding  the  foreclosure 
sale,  just  as  was  held  in  Bailroad  Co.  v. 
Burnett,  supra.  The  same  doctrine  was  re- 
iterated in  Belvin  v.  Paper  Co.,  123  N.  C. 
138,  31  S.  E.  655,  but  there  the  court  after 
judgment  took  possession  of  the  property, 
and,  having  thus  prevented  enforcement  of 
the  execution,  it  was  held  that  the  Judg- 
ment creditor  should  share  in  the  pro- 
ceeds of  sale  made  under  orders  of  the 
court  But  here,  as  in  Railroad  C6.  t.  Bur- 
nett, the  judgment  for  tort  was  obtained 
after  the  sale  under  foreclosure;  and  after 
the  property  was  turned  over  to  the  purdias- 
er,  and  there  was  no  obstruction  of  the  pe- 
titioner's execution  by  any  action  of  the 
court.  As  to  it,  the  mortgage  and  any  rights 
obtained  under  it  either  by  bondholders-  or 
purchasers,  are  'nonexistent  Hancock  v. 
Wooten,  107  N.  C.  9,  12  S.  B.  199.  11  L.  B. 
A.  466,  which  holds  that  in  a  creditors'  bOl 
the  creditors  uniting  in  the  action  to  set 
aside  a  fraudulent  assignment  acquire  a  pref- 
erence by  way  of  an  equitable  lien,  has  no 
application  in  this  case.  Goldberg  v.  Cohen, 
119  N.  C.  68,  25  S.  E.  714.  There  behig  error 
in  admitting  the  petitioner  to  Intervene  over 
the  plaintiffs'  exception,  it  Is  unnecessary 
to  discuss  the  other  exceptions  subsequently 
raised,  for  whatever  views  might  be  ex- 
pressed would  be  obiter  dicta.    Error. 
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RUSSELL  T.  WINDSOR  STEAMBOAT  CO. 

(Supreme  Court  of  North  Carolina.    June  9, 

1900.) 

DSATH  —  INFANTS  — RBOOVBRT  —  PERSONAL 
REPRB8KNTATIVK-MBASURB  OP  DAMAQBS 
— UFB  SXPBGTANC7— SVIDSNCB. 
In  an  action  by  an  administrator  to  recoT- 
er  for  the  negligent  killing  of  his  6  months  old 
intestate,  under  Code,  ||  1486,  1499,  authoris- 
ing the  personal  representatiTe   of   a   person 
whose   death   is   cansed   by   negligent   act  of 
another,  such  as  would  hare  entitled  the  in- 
jured person  to  damages  had  he  lived,  to  re- 
cover such  damages  as  fairly  and  justly  com- 
pensate for  the  pecuniary  injury  resulting  from 
such  death,  the  measure  of  damages  is  the  dif- 
ference between  such  infant's  probable  gross 
income,  based  on  his  life  expectancy,  and  the 
probable  cost  of  his  living.    The  expectancy  of 
the  life  of  a  child,  when  not  fixed  by  statute, 
is  a  mattter  of  evidence. 
Fairdoth,  a  J.,  dissenting. 

Appeal  from  superior  court,  Washington 
county;  Coble,  Judge. 

Action  by  W.  J.  Russell,  administrator  of 
J.  M.  Russell,  deceased,  against  the  Windsor 
Steamboat  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

Pmden  ft  Pmden  and  Shepherd  &  Shep- 
herd, for  appellant    H«  S.  Ward,  for  appellee. 

DOUGLAS,  J.  This  Is  an  action  brought 
by  the  plaintiff,  as  administrator  of  J.  M.  Rus- 
sell, deceased,  to  reoDver  damages  for  the 
death  off  his  intestate,  alleged  to  have  been 
cansed  by  the  negligence  of  the  defendant 
The  said  intestate  was  a  child  five  months  old 
at  the  time  of  his  death,  and  was  the  son  of 
the  plaintiff.  All  the  issues  were  found  in 
favor  of  the  plaintiff,  his  damages  being  as- 
sessed at  $1,000*  There  are  no  exceptions, 
other  than  those  to  the  issue  of  damages. 
The  following  Is  the  case  on  appeal:  'The 
court  submitted  the  issues  set  out  in  the  rec- 
ord. There  was  evidence  introduced  by  the 
plaintiff  tending  to  show  that  the  death  of  the 
intestate  was  caused  by  the  negligence  of  the 
captain  of  the  steamer  Mayflower,  running 
upon  the  defendant's  line,  in  that  he 
overloaded  and  improperly  loaded  the  said 
steamboat  on  account  of  which  she  turned 
over,  as  alleged  in  the  complaint  Upon  the 
fourth  issue,  as  to  damages,  the  following 
was  the  entire  eyidence:  W.  J.  Russell  testi- 
fied that  he  was  the  father  of  the  intestate; 
that  on  June  30,  189B,  he  took  passage  on  the 
steamer  Mayflower,  at  Plymouth,  about  4 
o'clock,  with  his  wife  and  their  two  children; 
that  one  of  the  children,  the  intestate,  was 
drowned;  tiiat  the  said  child  was  a  boy  6 
months  old,  and  had  never  been  sick.  R.  M. 
Russell  testifled  that  she  was  the  mother  of 
the  child;  that  she  was  holding  him  in  her 
arms  when  the  boat  turned  over,  and  remem- 
bers nothing  after  that  time;  that  the  child 
was  a  boy  5  months  old,  and  had  nerer  been 
sick.  The  defendant  introduced  no  testi* 
mony.  The  court  submitted  the  issues  set  out 
in  tbe  veoord  to.the  Jnry,  which  they  answer* 


ed  as  therein  stated.  The  court  charged  the 
jury  upon  the  question  of  negligence,  to  which 
no  exceptions  were  taken.  Upon  the  question 
of  damages  the  court  charged  as  follows:  'If 
the  jury  come  tD  answer  the  fourth  issue,  as 
to  damages,  then  th^  are  instructed  that  the 
measure  of  damages  is  the  present  value  of 
the  net  pecuniary  worth  of  the  deceased,  to 
be  ascertained  by  deducting  the  cost  of  his 
own  living  and  expenditures  from  the  gross 
income,  based  upon  his  life  expectancy.  The 
burden  is  on  the  plaintiff  to  prove  by  a  great- 
er weight  of  evidence  that  he  has  sustained 
damage;  and  if  the  jury  fail  to  find,  under 
the  court's  instructions,  that  the  plaintiff  has 
sustained  any  damages,  then  the  jury  will  an- 
swer fourth  issue,  "None."  But  if  the  plain- 
tiff has  proved  by  greater  weight  of  evidence 
that  he  has  sustained  damages,  and  in  what 
amount  then  the  jury  will  give  such  sum  as 
their  answer  to  the  fourth  issue.'  To  this 
charge  the  defendant  excepted,  and  this  is 
his  first  exception.  At  the  request  of  the 
plaintiff's  counsel  the  court  charged:  'If  thft 
jury  come  to  answer  the  fourth  issue,  they 
shall  say  whether  there  was  any  life  expect- 
ancy, and  should  estitnate  as  best  they  can 
from  their  judgment  and  sound  sense  what 
that  expectancy  is,  considering  the  age  and 
condition  of  health  of  the  deceased,  then  flnd 
what  in  their  judgment  from  all  the  circum- 
stances, would  have  been  the  gross  income, 
and  from  that  gross  incomcf  deduct  what  in 
their  judgment  would  have  been  the  expend- 
itures of  the  intestate  for  the  entire  period 
of  that  expectancy;  and  the  present  value  of 
the  difference  between  that  gross  income  and 
the  expenditures  will  be  the  measure  of  dam- 
ages which  you  should  give.'  To  this  charge 
the  defendant  excepted,  and  this  is  his  second 
exertion*  The  defendant  in  apt  time  asked 
the  court  to  charge:  '(1)  That  upon  all*  the  evi- 
dence introduced,  the  plaintiff  is  not  entitled 
to  recover  substantial  damages  against  the 
defendant;  and  the  jury  will,  even  if  they  an- 
swer issues  2  and  3,  "Yes,"  answer  the  fourth 
issue,  "Nothing." '  This  charge  the  court  re- 
fused, and  defendant  excepted,  and  this  is  his 
third  exception.  *(2)  That  upon  all  the  evi- 
dence introduced  in  this  cause,  the  plaintiff 
is  entitled  to  recover  only  nominal  damages; 
and  If  the  jury  answer  issues  2  and  3,  "Yes," 
they  shall  answer  the  fourth  issues,  "Five 
cents  and  the  cost" '  This  charge  the  court 
refused,  and  this  is  his  fourth  exception.  The 
jury  answered  the  issues  as  shown  in  the  rec- 
ord, and  the  court  gave  the  judgment  as 
therein  set  forth."  Judgment  was  rendered 
for  the  plaintiff  in  accordance  with  the  verdict 
This  case,  as  presented  to  us,  raises  the  sole 
question  whether  more  than  nominal  damages 
are  recoverable  for  the  negligent  killing  of  an 
Infant  incapable  of  earning  anything,  without 
direct  evidence  of  pecuniary  damage  other 
than  sex,  age,  and  condition  of  health  of  the 
deceased.  In  the  very  nature  of  things,  a 
child  6  months  old  has  no  present  earning 
capacity,  and  has  not  reached  a  rafilcient 
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state  of  derelopment  to  furnish  any  Indication 
of  his  probable  earning  capacity  In  the  futnre» 
other  than  the  fact  of  being  a  healthy  boy. 
This  is  all  we  know  of  him,  or  erer  can  know. 
The  real  question  before  ns  is  InTolved  in  the 
defendant's  second  prayer,— that  upon  the  ad- 
mitted facts  the  plaintiff  is  entitled  to  recover 
only  nominal  damages.  If  there  is  no  error 
in  its  refusal,  there  is  no  error  in  the  case. 
If  the  plaintiff  can  recover  substantial  dam- 
ages, then  his  prayers  are  undoubtedly  cor- 
rect We  have  examined  a  great  many  au- 
thorities, but  find  that  the  large  majority  are 
based  upon  local  statutes,  or  predicated  upon 
the  parent's  right  to  sue  for  loss  of  services. 
In  the  case  at  bar  the  father  does  not  sue  in 
his  own  right,  but  bases  his  cause  of  action 
exclusively  upon  his  right  to  recover,  as  ad- 
ministrator, the  net  value  of  the  child's  life, 
—not  what  his  services  might  have  been 
worth  to  some  one  else  during  his  minority, 
but  what  his  entire  life  would  have  been 
worth  to  himself,  had  he  lived.  In  other 
Wrds,  the  plaintiff  brought  his  action  as  he 
would  have  done  had  his  intestate  been  of 
adult  age.  In  the  first  place,  we  must  bear 
In  mind  that  our  statute  is  not  like  Lord 
Campbell's  act,  which  was  in  fact,  as  it  was 
entitled,  "An  act  for  compensating  the  fam- 
ilies of  persons  killed  l^  accidents."  Our 
statute  does  not  regard  the  family  relation, 
but  gives  the  cause  of  action  to  the  personal 
representative  of  the  deceased,  without  dis- 
tinction as  to  age.  It  is  as  follows:  ''When- 
ever the  death  of  a  person  is  caused  by  a 
wrongful  act  neglect  or  default  of  another, 
such  as  would,  if  the  injured  party  had  lived, 
have  entitled  him  to  an  action  for  damages 
therefor,  the  person  or  corporation  that  would 
have  been  so  liable,  and  his  or  their  executors, 
administrators,  collectors  or  successors,  shall 
be  liable  for  an  action  for  damages,  to  be 
brought  within  one  year  after  such  death, 
by  the  executor,  administrator  or  collector  of 
the  decedent;  and  this  notwithstanding  the 
death  and  although  the  wrongful  act  neglect 
or  default  causing  the  death,  amount  in  law 
to  a  felony."  Ck)de,  S  1498.  Suppose  that  the 
child  had  survived,  but  as  a  cripple,  con- 
demned to  a  life  of  dependence,  and  perhaps 
of  pain,  could  he  not  have  recovered  In  a  sfult 
by  his  next  friend?  If  so,  cannot  his  personal 
representative  recover  under  our  statute? 
We  think  he  can.  The  position  of  the  de- 
fendant is  well  illustrated  by  the  following 
extract  from  the  brief  of  its  learned  counsel: 
"The  general  rule  for  the  measure  of  dam- 
ages in  the  case  of  the  negligent  killing  of  an 
infant  is  laid  down  in  Hurst  v.  Railway  Oo., 
84  Mich.  5S9,  48  N.  W.  44,  and  to  foUowed  in 
about  every  state  in  which  this  question  has 
been  passed  upon:  'In  a  suit  by  an  adminis- 
trator of  the  estate  of  a  deceased  infant  [23 
months  old],  whose  parents  are  entitled  to  the 
damages  recoverable  under  How.  Ann.  St  | 
8314  [similar  to  the  North  Carolina  statute], 
t<x  his  negligent  kilUng,  the  meaenire  of  such 
damageSi  if  any  are  recoverable  In  such  cases. 


is  limited  to  his  prospective  earnings  until  of 
full  age,  which  damages  are  special  in  their 
character,  and  must  be  specially  pleaded  and 
established  by  the  evidence.'  The  following 
authorities  more  than  sustain  this  ruling;  the 
courts  in  some  of  the  states  taking  cognizance 
of  the  fact  that  the  expense  of  educating 
and  maintaining  the  child,  deducted  from  pos- 
sible earnings  until  majority,  would  leave 
nothing,  and  hence  only  nominal  damages.  If 
that  could  be  recovered."  Its  error  Ilea  in 
the  assumption  that  the  plaintiff's  cause  of 
action  is  based  upon  the  loss  of  services, 
which  would  legally  cease  at  the  majority  of 
the  deceased.  The  plaintiff,  as  father,  would 
probably  have  been  entitled  to  his  common- 
law  remedy;  but  in  pursuing  it  he  would 
have  encountered  the  very  difficulties  so  clear- 
ly pointed  out  by  the  defendant  and  illustrat- 
ed by  the  cases  it  cites.  Such  cases,  what- 
ever may  be  their  decision,  cannot  militate 
against  our  opinion  hi  the  case  at  bar,  but 
may  tend  to  sustain  it  as  many  of  them  have 
allowed  substantial  damages.  Admitting,  for 
the  argument,  that  the  services  of  an  infant 
may  be  worth  nothing  after  deducting  the  cost 
of  his  rearing,  maintenance,  and  education* 
it  does  not  follow  that  his  services  would  be 
worth  nothing  to  himself  in  his  years  of  man- 
hood. Education,  while  requiring  a  cash  oat- 
lay  more  or  less  heavy,  that  may  not  be  im- 
mediately productive,  is  none  the  less  a  safe 
investment  from  which  most  handsome  prof- 
its may  be  reasonably  expected.  On  the  oth- 
er hand,  if  the  services  of  an  infant  have  any 
net  substantial  value,  a  fortiori  they  would 
be  of  greater  value  after  the  completion  of  his 
education,  and  his  attainment  to  the  strength 
and  ability  of  manhood.  In  cases  like  the 
present  the  plaintiff  is  entitied,  under  section 
1499  of  the  Code,  to  recover  "such  damages 
as  are  a  fair  and  Just  compensation  for  the 
pecuniary  injury  resulting  from  such  death." 
Section  1500  provides  that  "the  amount  re- 
covered in  such  action  is  not  liable  to  be  ^[h 
plied  as  assets  in  the  payment  of  debts  or 
legacies,  but  shall  be  disposed  of  as  provided 
in  this  chapter  for  the  distribution  of  personal 
property  hi  case  of  intestacy";  that  is,  it 
goes  to  the  next  of  kin,  as  ascertained  by  sec- 
tion 1478.  We  see  no  distinction  in  the  law, 
nor  reason  for  distinction,  between  the  death 
of  a  child  and  of  an  adult  The  measure  of 
damages  is  the  same,  but  we  frankly  admit 
that  the  difficulty  of  its  application  is  greatiy 
increased  in  the  case  of  an  infant  Still,  the 
Jury  must  do  the  best  they  can;  taking  into 
consideration  all  the  circumstances  surround- 
ing the  life  that  Is  lost  and  relying  upon  their 
common  knowledge  and  common  sense  to  de- 
termine the  weight  and  effect  of  the  evidence. 
Where  life  is  lost  by  reason  of  the  actionable 
negligence  of  another,  the  measure  of  dam- 
ages is  the  present  value  of  the  net  pecuniary 
worth  of  the  life  of  the  deceased,  to  be  ascer- 
tained by  deducting  the  probable  coat  of  his 
own  living  from  the  probable  gross  income  de- 
rived from  his  own  exertions*  baaed  vpoQ  his 
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life  expectancy.  This  exx>ectancy  is  fixed  by 
section  1352  of  the  Code,  but  must  be  consid- 
ered in  connection  with  the  "other  evidence 
tm  to  the  health,  constitution,  and  habits"  of 
the  deceased.  The  youngest  age  given  there- 
in is  10  years,  at  which  the  expectancy  is 
fixed  at  43.7.  This  is  probably  a  misprint  for 
48.7,  as  the  expectancy  at  11  years  of  age  is 
fixed  at  48.1,  and  it  is  hardly  probable  that 
the  expectancy  at  11  years  would  be  greater 
than  that  of  any  succeeding  age,  and  yet  6 
years  greater  than  that  at  10  years  of  age. 
Moreoyer,  it  appears  that  the  expectancy  at 
10  years  is  given  by  the  standard  life  insur- 
ance tables  at  48.36  years,  behig  greater  than 
that  of  any  subsequent  age.  We  do  not  mean 
to  say  that  the  average  Infant  of  5  months 
has  a  greater  expectancy  of  life  than  one  of 
10  years,  if  as  great,  as  we  believe  that  med- 
ical statistics  show  a  greater  proportion  of 
deaths  under  2  years  of  age  than  at  any  sub- 
sequent period  of  life.  This,  not  being  fixed 
l^  statute,  is  a  matter  of  evidence,  like  other 
circumstances  of  ''health,  constitution,  and 
habits." 

We  are  not  aware  of  any  English  case  in 
which  damages  have  been  allowed  for  the 
death  of  a  child  of  such  tender  years  as  to 
be  incapable  of  earning  wages,  but  in  this 
country  it  is  well  settled  by  the  weight  of 
precedent  that  in  such  cases  substantial 
damages  may  be  recovered,  even  upon  a  suit 
for  loss  of  services.  8  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  919;  Tiff.  Death  Wrongf.  Act,  H 
164,  165;  Thomas,  Neg.  466;  5  Rap.  &  M. 
Ry.  Dig.  §  403;  Railway  Co.  v.  Barker,  19 
Am.  &  Eng.  Ry.  Gas.  195,  212,  and  notes.  In 
that  case  a  judgment  of  $2,265  for  the  death 
of  a  child  5  years  old  was  sustained.  The 
following  cases  are  cited  as  a  few  of  the 
many  examples  of  Judgments  sustained:  In 
Railroad  Ck>.  r.  Becker,  84  111.  483,  $2,000 
was  given  for  death  of  son  6  or  7  years  old. 
In  Railway  Co.  v.  Dxmden,  37  Kan.  1, 14  Pac. 
501,  $3,000  was  given  for  boy  of  11  years 
and  8  months.  In  Strutzel  v.  Railroad  Go. 
(Minn.)  50  N.  W.  690,  $2,300  was  given  for 
boy  6  years  old.  In  Ross  v.  Railway  Go. 
(G.  C.)  44  Fed.  44,  $2,500  was  given  for  boy 
6  years  old.  In  Ewen  v.  Railway  Co.,  38 
Wla.  613,  $2,000  was  given  for  boy  8  years 
old.  In  Hoppe  v.  Railway  Co.,  61  Wis.  359, 
21  N.  W.  227,  $1,000  was  given  for  boy  16 
months  old.  In  Schrler  v.  Railway  Co.,  65 
Wia.  457,  27  N.  W.  167,  $2,000  was  given  for 
boy  18  months  old.  In  Ihl  v.  Railroad  Co., 
47  N.  Y.  317,  320,  the  court,  in  sustaining  a 
judgment  for  $1,800  for  the  death  of  a  boy 
3  years  old,  says:  "The  absence  of  proof  of 
special  pecuniary  damage  to  the  next  of  kin 
resulting  from  the  death  of  the  child  would 
not  have  justified  the  court  in  nonsuiting  the 
plaintiff,  or  in  directing  the  jury  to  find  only 
nominal  damages.  *  *  *  It  cannot  be 
said,  aa  matter  of  law,  that  there  is  no 
pecuniary  damage  in  such  a  case,  or  that  the 
expense  of  maintaining  and  educating  the 
child  would  necessarily  exceed  any  pecun- 
S6S.E.— 18 


iary  advantage  which  the  parents  could  have 
derived  from  his  services  had  he  lived. 
•  •  •  It  has  been  held  by  this  court  in 
several  similar  cases  that  the  statute  does  not 
limit  the  recovery  to  the  actual  pecuniary 
loss  proved  on  the  trial*'  In  Birkett  v.  Ice 
Co.,  110  N.  Y.  504,  508,  18  N.  E.  110,  the  court 
says:  "In  estimating  the  pecuniary  value  of 
this  child  to  her  next  of  kin,  the  jury  could 
take  into  consideration  all  the  probable  or 
even  possible  benefits  which  might  result  to 
them  from  her  life,  modified,  as  In  their  esti- 
mation they  should  be,  by  all  the  chances 
of  failure  and  misfortune.  They  have  no 
rule  but  their  own  good  sense  for  their  guid- 
ance, and  they  were  not  in  this  case  bound 
to  assume  that  no  pecuniary  benefits  would 
come  to  the  next  of  kin  from  this  child  after 
her  majority." 

There  is  another  view  of  the  question  that 
forces  itself  upon  our  minds,  which,  perhaps, 
we  are  not  called  on  to  consider;  but,  unless 
forced  to  do  so  by  the  overwhelming  weight 
of  authority  or  the  inexorable  logic  of  legal 
conclusion,  we  would  be  reluctant  to  admit 
that  a  human  life,  however  lowly  or  feeble, 
had  no  value,  in  the  contemplation  of  a  com- 
mon carrier.  Even  a  new-born  colt  or  calf 
has  an  actual  value,  entirely  dependent  upon 
its  future  usefulness  or  salabillty.  It  is 
matter  of  common  knowledge  that  during 
the  days  of  slavery  a  healthy  negro  child, 
even  at  the  breast,  was  considered  as  worth 
at  least  $100.  Let  us  consider  the  contrast 
A  helpless  negro  baby,  lying  upon  the  floor 
along  which  he  could  not  crawl,  and  born  to 
a  state  of  hopeless  bondage,  was  worth  to 
the  owner  at  least  $100  as  a  chattel;  and 
yet  another  baby,  with  generations  of  in- 
herent qualities  behind  him,  and  the  magnifi- 
cent possibilities  of  American  citizenship  be- 
fore him,  is  not  worth  to  himself,  or  to  the 
country  whose  destinies  he  might  one  day 
have  shaped,  even  the  penny  necessary  to 
carry  the  costs.  This  view  is  entirely  too 
incongruous  to  strike  our  fancy.  Upon  the 
greater  and  better  weight  of  authority,  as 
well  as  our  own  convictions  of  natural  jus- 
tice and  of  public  policy,  we  are  constrained 
to  hold  that  the  plaintiff  can  recover  sub- 
stantial damages  in  the  case  at  bar.  In  the 
absence  of  error  in  the  trial,  the  judgment 
of  the  court  below  is  affirmed. 

FAIRGLOTH,  a  J.,  dissents. 

(126  N.  C.  8M) 
BOONE  et  al.  v.  PEEBLES. 

(Supreme  Gourt  of  North  Garolina.    June  7, 
1900.) 

APPBAL-COMPBTBNCY  OF  BVIDBNCB— DHTID. 
BD  COURT— AFFIRMANCB-PATMSNT— STAT- 
UTORY PRESUMPTION— DBPBNSB. 

1.  Where  evidence  was  admitted  as  compe- 
tent by  the  trial  court,  and  the  members  of  the 
court  sitting  on  appeal  are  equally  divided  on 
the  question  of  its  competency,  the  opinion  ot 
the  trial  court  must  prevaiL 
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2.  A  defense  based  on  sUtntory  presomp- 
tlons  of  payment  or  abandonment  cannot  be 
maintained  as  to  rents  alleged  to  have  been 
receiyed  after  Code  1866  went  into  effect  which 
Oode  contains  no  provision  as  to  presumption 
of  payment  and  abandonment. 

Appeal  from  superior  <<oart,  Northampton 
county;   Norwood,  Judge. 

Action  by  J.  W.  Bo<Mie  and  others  against 
R.  M.  Peebles,  administratrix  of  J.  T.  Pee- 
bles. From  a  Judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

R.  B.  Peebles,  for  appellant  T.  N.  Hill,  T. 
W.  Mason,  and  F.  D.  Winston,  for  appellees. 

FURCHES,  J.  This  is  an  action  for  mon- 
ey received  by  defendant's  intestate  from  the 
rent  of  lands  belonging  to  plaintiffs  and 
wrongfully  appropriated  to  his  own  use.  The 
defense  relied  on  what  seem  to  be  the  pleas 
of  presumptions  and  abandonment  In  the 
courts  of  the  trial,  J.  W.  Boone,  a  party  to 
the  action,  was  allowed  to  testify  as  to  his 
own  age  and  the  ages  of  the  other  plain- 
tiffs, which  knowledge  he  said  he  got  from 
the  family  Bible;  that  this  Bible  was  in  the 
possession  of  his  sister;  and  that  he  had  no 
other  knowledge  as  to  the  dates  of  their 
births.  This  question  and  answer  were  ob- 
jected to  by  defendant  objection  overruled, 
evidence  admitted,  and  defendant  excepted. 

Owing  to  the  relationship  of  Justice  CLARK 
to  one  of  the  plaintiffs,  he  did  not  sit  in  this 
case;  and,  the  other  members  of  the  court 
being  equally  divided  upon  the  competency  of 
this  evidence,  the  opinion  of  the  court  below 
must  prevail,  and  the  evidence  held  to  be 
competent  Puryear  v.  Lynch,  121  N.  0.  265, 
28  N.  B.  210;  Town  of  Durham  v.  Richmond 
&  D.  R.  G6.,  113  N.  C.  240,  18  S.  B.  206. 

We  do  not  think  the  defendant  can  sustain 
her  defense  upon  the  pleas  of  the  statute  of 
presumption  and  abandonment  The  Code 
went  into  effect  in  August  1868,  taking  the 
place  of  the  Revised  Oode,  and  the  Code  now 
contains  no  statute  of  presumptions;  and  it 
appears  that  no  part  of  the  rents  claimed 
were  received  until  after  1868,  when  the 
Code  went  into  oi)eration.  The  rights  of  in- 
fants and  femes  covert  are  saved  under  chap- 
ter 65.  U  5,  9,  Rev.  Code,  and  also  by  section 
148  of  the  Code.  This  action  having  been 
commenced  the  20th  of  September,  1883,  chap- 
ter 113,  Acts  1891,  has  no  application.  It 
seems  that  defendant's  intestate  was  a  ten- 
ant in  common  with  the  plaintiffs  of  the 
land  from  which  the  rents  were  collect- 
ed, and  no  demand  had  been  made  to  start 
a  presumption  of  ouster,  which  requires  20 
years.  Shannon  v.  Lamb  (at  this  term)  35 
S.  B.  232;  Jolly  v.  Bryan,  86  N.  a  457.  But 
as  there  Is  no  such  statutory  defense,  that 
is  the  end  of  the  case  on  this  plea.  It  does 
not  seem  that  defendant  would  have  been 
protected  by  the  statute  of  limitations  if  it 
had  been  pleaded,  but  as  it  was  not  pleaded. 
It  is  not  necessary  to  consider  the  case  in 
that  aqiect    And,  there  being  do  statutory 


presumption  of  payment  or  abandonment  the 
judgment  of  the  court  must  be  affirmed,  as 
we  can  see  nothing  in  the  objections  made  to 
parties.  Some  of  them,  it  seems  to  us.  were 
unnecessary  (the  administrators),  but  this 
will  not  prevent  the  rightful  plaintiffs  from 
recovering.  The  Judgment  of  the  court  ap- 
pealed from  is  affirmed. 

OLARK,  J.,  did  not  sit 


(IM  N.  C.  MO 
WARD  V.  ODBLL  MFG.  CO. 
(Supreme  Ck>urt  of  North  Carolina.    June  9, 
1900.) 
INJURY   TO    MINOR   SBRVANT-INSTRUOTIONS. 
An  instruction  in  an  action  for  an  injury 
received  by  a  child  of  11  years,  that  *'if  he 
did  not  fully  realise  and  know  the  danger  he 
incurred,"  he  was  guilty  of  no  contributory 
negligence,  is  not  ground  for  reversal,  because 
of  failure  to  insert  the  words  "if  any,"  where 
the   evidence  that  he   was   injured  near   the 
place  in  question  is  conclusive  that  there  was 
danger,  and  the  jury  were  in  no  respect  preju- 
diced by  the  omission.    By  divided  court 

Appeal  from  superior  court  Iredell  coun- 
ty;   Shaw,  Judge. 

Action  by  m^hltt  Ward,  by  next  friend, 
against  the  Odell  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed  by  divided  court 

B.  F.  Long  and  W.  J.  Montgomery,  for  ap- 
pellant Armfleld  &  Turner  and  H.  P.  Orler. 
for  appellee. 

CLARK,  J.  Mr.  Justice  FURCHS)S.  having 
been  of  counsel,  does  not  sit;  and,  the  court 
being  equally  divided,  the  Judgment  below  is 
affirmed.  Boone  v.  Peebles  (at  this  term) 
86  S.  B.  196,  and  cases  there  dted. 

The  only  error  found  by  the  other  two 
members  of  the  court  as  to  this,  the  second 
trial  below,  is  the  following  Instruction:  "If 
the  Jury  should  find  from  the  evidence  tiiat 
at  the  time  of  the  injury  complained  of  the 
plaintiff  was  only  eleven  years  of  age,  and 
that  on  account  of  his  tender  years,  his  im- 
maturity and  inexperience,  he  did  not  fully 
realize  and  know  the  danger  he  incurred 
in  passing  said  workbench  where  wires  were 
being  cut  be  was  guilty  of  no  contributory 
negligence  in  so  doing."  If  this  instruction 
had  read,  "did  not  fully  realize  and  know  the 
danger,  if  any,  he  incurred,*'  it  is  conceded 
there  would  have  been  no  error.  But  the 
Jury  could  not  possibly  have  been  misled  into 
thinking  that  the  Judge  meant  to  decide  the 
issue  of  fact  that  there  was  danger,  when 
he  had  repeatedly  told  them  that  this  was 
a  question  of  fact  for  the  Jury.  The  whole 
charge  must  be  construed  together,  and  not 
a  detached  sentence.  State  v.  Boon,  82  N. 
a  637.  This  is  not  the  case  where  the  Judge 
has  given  two  contradictory  instructions  as 
to  the  law.  In  which  case  the  Jury  may  well 
be  confused  as  to  which  to  take.  But  here 
the  whole  charge,  taken  together,   is  per^ 
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feeUy  Intelligible  and  consistent  Juries  are 
presumed  to  be  intelligent  and  honest,  and  are 
as  much  an  Integral  part  of  our  court  system 
as  the  judges,  and,  in  their  department, 
probably  make  as  few  mistakes  in  finding 
the  facts  as  the  Judges  do  in  finding  the  law 
or  In  applying  it  Besides,  the  fact  that  the 
plaUitiff  was  Injured  and  lost  his  eye  at  or 
near  that  bench  is  conclusive  that  there  was 
danger  (*'Res  ipsa  loquitur"),  and  the  Jury 
in  no  aspect  were  prejudiced  by  the  inad- 
vertent omission  of  the  words  "if  any."  The 
Judge  very  properly  adverted  to  the  imma- 
turity and  inexperience  of  a  child  11  years  of 
age  employed  in  a  large  manufactory  filled 
with  dangerous  machinery,  and  told  the  Jury 
correctly  that,  if  that  was  the  cause  of  his 
approaching  the  danger,  he  was  not  guilty 
of  contributory  negligence.  The  humanity 
of  the  age  has,  in  very  many  of  the  states, 
placed  on  the  statute  books  laws  forbidding 
the  employment  of  children  under  14  years 
of  age  in  factories.  So  far  as  these  statutes 
are  based  upon  the  inhumanity  of  shutting 
up  these  little  prisoners  11^  to  12  hours  a 
day  (the  ordinary  factory  hours  in  this  state, 
according  to  the  state's  official  publications) 
in  the  stifling  atmosphere  of  such  buildings, 
or  depriving  them  of  opportunity  for  educa- 
tion, or  using  the  competition  of  their  cheap 
wages  to  reduce  those  of  maturer  age,  these 
are  arguments  on  matters  of  public  policy 
which  must  be  addressed  solely  to  the  legis- 
lative department.  But  there  is  an  aspect 
in  which  the  matter  is  for  the  courts;  that 
la,  whether  it  is  negligence  per  se  for  a 
great  factory  to  take  children  of  such  imma- 
ture development  of  mind  and  body,  and  ex- 
pose them  for  12  hours  per  day  to  the 
dangers  incident  to  a  great  building  filled 
with  machinery  constantly  whirring  at  a 
high  q;>eed.  The  children,  without  oppor- 
tunity of  education,  without  rest  their 
strength  overtaxed,  their  perceptions  blunted 
by  fatigue,  their  Intelligence  dwarfed  by  their 
treadmill  existence,  are  overliable  to  acci- 
dents. Can  it  be  said  that  such  little  crea- 
turee,  exposed  to  such  dangers  against  their 
wills,  are  guilty  of  contributory  negligence,— 
the  defense  here  set  up?  Does  the  law. 
Justly  interpreted,  visit  such  liability  upon 
little  children?  From  the  defendant's  brief 
It  would  seem  that  this  child  had  been  put 
to  work  in  the  factory  at  8  or  9  years  of  age, 
as  It  states  he  had  been  working  there  over 
two  years  when  injured.  Whether  they  are 
thus  imprisoned  at  work  too  early  by  the 
necessities  of  their  parents  or  not,  it  is  not 
the  consent  of  the  children.  It  is  not  law,  as 
the  appellant's  counsel  insists,  that  the  fac- 
tory company  is  not  liable,  because  the 
father  hired  the  child  to  the  company.  It 
Is  the  child's  eye  which  was  put  out  not  the 
father's.  The  father  could  not  sell  his  child, 
nor  give  the  company  the  right  to  expose 
him  to  danger.  The  factory  superintendent 
put  these  children  to  work,  knowing  their 
Immaturity  of  mind  and  body;  and  when  one 


of  them,  thus  placed  by  him  In  places  requir- 
ing constant  watchfulness,  is  injured,  every 
sentiment  of  Justice  forbids  that  the  corpora- 
tion should  rely  on  the  plea  of  contributory 
negligence.  The  Judge  certainly  committed 
no  error  In  leaving  it  to  the  Jury  to  find  that 
there  was  no  contributory  negligence.  If  the 
child  Incurred  the  danger  which  put  out  his 
eye  by  reason  of  his  ignorance  arising  from 
his  immaturity  of  years  and  inexperienceu 
Affirmed. 

MONTGOMERY,  J.  The  court  is  equally 
divided  in  opinion,->rustice  FUHCEDSS  not 
sitting  on  the  hearing,— and  the  Judgment 
below  for  that  reason  stands.  I  desire,  how- 
ever, to  express  my  views  on  the  merits  of 
the  case.  The  plaintiff,  a  minor,  brought, 
through  his  next  friend,  this  action  to  re- 
cover of  the  defendant  damages  for  a  per- 
sonal Injury  which  he  sustained  through  the 
alleged  negligent  keepihg  and  use  of  a  work- 
bench and  tools  by  the  defendant  in  its  cot- 
ton  mills,  where  the  plaintiff  was  employed. 
The  room  in  which  the  plaintiff  was  hurt 
was  a  very  large  one,  contained  nearly  200 
looms,  and  was  divided  by  an  imaginary  line 
Into  two  equal  sections.  Wood  was  the 
loom  fixer  or  boss  of  one  section,  and  Suther 
of  the  other.  The  plaintiff  worked  under 
the  sup^vislon  of  Wood,— his  work  being.  In 
his  own  language,  'Ho  carry  quills  from  the 
weaver  room  upstairs  to  the  quiUer  room  to 
be  refilled";  and  the  workbench  at  which  he 
was  hurt  was  In  the  comer  of  the  room,  and 
in  the  section  under  the  control  of  Suther. 
Upon  this  workbench  (about  three'  feet  wide 
by  six  feet  long)  tocds  of  various  kinds  were 
kept  for  use  in  the  factory,— for  mending 
anything  that  broke,  and  especially  for  fixing 
and  molding  pattern  chains  and  picker  sticks. 
The  plaintiff  testified  that  he  was,  on  the  day 
of  his  injury,  sent  out  of  his  section  by  Wood 
to  Suther's  section  to  do  the  work  of  the 
quiUer  boy  in  Suther's  section,  who  was  sick 
or  absent  and  that  while  engaged  in  the 
work  assigned  him  he  had  to  go  up  an  alley 
to  the  workbench,  and  then  turn  and  go 
down  another  alley  to  get  quills.  He  fur- 
ther testified  that  "Dan  Ryan  was  cutting  the 
wire  for  pattern  chains  with  a  hammer  and 
cold-chisel,  and  I  was  passing  by  the  work- 
bench with  a  turn  of  quills,  and  looked  up  to 
see  what  time  it  was,  and  just  as  I  looked 
up  a  piece  or  scale  of  wire  struck  me  in  the 
eye."  He  further  said  that  he  had  fre- 
quently, before  .that  time,  seen  Dan  Ryan 
engaged  in  the  same  work  at  the  bench. 
Dan  Ryan's  testimony  was,  in  substance, 
that  he  had  been  employed  by  the  defendant 
for  seven  or  eight  years,  and  his  duty  was 
that  of  '^rolling  beams,**  and  when  he  put  on 
a  warp  for  Ward  be  built  pattern  chains; 
that  while  he  was  cutting  wire  for  this  lat 
ter  purpose  with  a  chisel  and  hammer,  he 
saw  plaintiff  rubbing  his  eye,  and  at  the 
same  time  declaring  that  something  had  got- 
ten into  It    This  witness  further  said:    **! 
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put  wire  in  vise  and  strnck  It  with  chisel, 
and  it  flew  off.  Wood  ordered  me  to  build 
chains,  and  I  bad  to  take  it  to  the  bench  to 
build  it  Usually  they  have  wires  cut,  but 
none  were  there  this  time«  The  man  whose 
business  it  was  to  cut  wires  had  nippers. 
My  regular  business  was  rolling  beams. 
Wood  did  not  tell  me  to  build  this,  but  he 
told  me  whenever  he  was  busy  to  build  pat- 
tern chains  and  put  them  on.  The  men  fur- 
nished me  no  nippers,  but  when  I  needed 
them  I  went  to  Wood  to  get  them  if  he  was 
in  there.  They  kept  chisel  and  hammer 
there.  Wood  waa  not  in  there  at  this  time." 
There  was  other  evidence  to  the  effect  that 
the  cold-chisel,  vise,  and  hammer  were  kept 
on  the  bench,  and  used  for  cutting  wire. 
Wood  testified,  for  the  defendant,  that  he  did 
not  send  the  plaintiff  to  Suther's  section,  and 
that  he  had  never  ordered  or  allowed  Dan 
Ryan  to  use  the  bench  and  tools  for  any  pur^ 
pose.  Suther  testified  that  Ryan  never  used 
the  bench  in  work  hours,  and  at  no  time  for 
the  company;  that  the  plaintiff  was  not  in 
his  section  during  work  hours  on  the  day  on 
which  he  was  hurt  This  witness  further 
testified  that  during  the  dinner  hour  "Ryan 
and  plaintiff  were  standing  at  the  work 
bench.  I  heard  Ryan  say  to  Ward,  he  had 
better  go  away,--*Thie  might  fly  off  and  hurt 
you;'  and  plaintiff  stood  there;  and  I  heard 
the  vise  snap,  and  the  boy  threw  his  hand  up 
to  his  face  and  got  down;  and  I  went  up  to 
him  and  asked  him  what  was  the  matter, 
and  he  said,  Dan  Ryan  has  put  out  my  eye.' 
I  took  him  by  the  hand  and  led  him  through 
my  section  to  the  door,  and  met  his  boss 
and  said,  *Mr.  Wood,  here  is  your  boy,  with 
his  eye  hurt';  and  he  said,  'How?'  and  I 
told  him  he  and  Ryan  were  fooling  with  a 
top.  And  I  came  back  upstairs,  and  saw  the 
same  tools  always  there,  and  a  top,  lying  on 
the  bench.  He  was  trying  to  get  the  head  of 
the  screw  off.  He  had  a  screw  In  the  vise, 
and  it  turned  up  and  flew  out  Nobody  in 
the  mill  but  one  woman  in  Wood's  section. 
The  plaintiff  had  no  business  on  this  sec- 
tion." The  Jury,  whatever  may  be  the  jus- 
tice of  the  verdict,  found  those  controverted 
matters  for  tbe  plaintiff.  The  instruction 
which  his  honor  gave  to  the  jury  in  respect 
to  the  relation  between  Wood  and  the  plain- 
tiff (that  is,  as  to  whether  Wood  and  the 
plaintiff  were  fellow  servants,  or  Wood  sus- 
tained the  relation  of  vice  principal),  and  the 
instruction  in  reference  to  the  nature  and 
character  of  the  tools  and  the  use  made  of 
them  by  the  defendant  furnish  the  defend- 
ant's chief  grounds  of  complaint  against  the 
verdict  and  judgment  As  to  the  first  in- 
struction, his  honor  told  the  jury  that,  if 
they  believed  the  evidence,  the  plaintiff  and 
Wood  and  Suther  were  not  fellow  servants, 
but  that  Wood  and  Suther  were  vice  prin- 
cipals, and  that  the  plaintiff  by  his  employ- 
ment did  not  assume  the  perils  arising  from 
their  negligence.  On  this  point  it  may  be 
well  to  recite  the  evidence.    The  plaintiff 


testified  that:  "Wood  and  Suther  were  the 
bosses  of  the  room  where  I  was  at  work. 
Wood  had  control  of  the  upper  end  of  the 
mill  to  the  right  as  you  go  in  the  door,  and 
Suther  the  other  half.  Wood  was  my  boss." 
He  further  said:  "If  I  had  refused  to  go  In 
Mr.  Suther's  department  I  would  have  been 
discharged."  Another  witness,  J.  D.  John- 
son, a  loom  fixer,  who  had  worked  in  the 
room  where  the  boy  was  injured,  testified 
that  when  he  worked  for  the  defendant  they 
(Wood  and  Suther)  "were  my  bosses.  I  think 
they  had  a  right  to  employ  hands.  Mr. 
Wood  employed  me  once  when  I  returned 
from  Charlotte.  Don't  know  that  they  had 
a  right  to  discharge  hands."  W.  R.  OdeU 
testified  that:  "Mr.  Wood  and  Mr.  Suther, 
in  their  respective  sections,  were  loom  fixers. 
In  each  section  were  about  25  hands.  They 
had  no  authority  to  employ  or  discharge 
hands  from  their  sectioos.  llie  superintend- 
ent had  authority."  On  cross-examination 
the  witness  said:  "Wood  and  Suther  direct- 
ed tlie  hands  in  their  sections.  If  hands  dis- 
obeyed, they  reported  to  superintendent  and 
recommended  their  discharge,  which  were 
usually  followed."  Wood,  a  witness  for  the 
defendant  testified  that  he  had  "authority 
over  the  hands  to  keep  them  at  work.  No 
authority  to  discharge  and  employ  hands. 
Referred  them  to  superintendent"  On  cross- 
examination,  witness  said:  "I  was  section 
boss.  Hands  had  to  obey.  If  a  hand  diso- 
beyed my  orders,  I  reported  it  to  superintend- 
ent and  he  usually  acted  on  my  recommenda- 
tions. I  kept  such  hands  as  I  could  control." 
Suther  testified  that:  "The  bench  was  for 
both  sections.  Hands  under  my  control,  and 
if  they  did  not  suit  me  I  reported  them  to 
superintendent,  and  my  recommendations  as 
to  their  discharge  would  be  followed." 

Upon  a  full  consideration  of  the  whole 
of  the  evidence,  we  are  satisfied  that  his 
honor's  instruction  that  Wood  and  Suther 
were  vice  principals  was  correct  After  all 
that  has  been  written  and  spoken  on  the  sub- 
ject, it  is  still  a  difficult  question  to  decide 
who  is  a  fellow  servant  In  Dobbin  v.  Rail- 
road Co.,  81  N.  C.  446,  Judge  Ashe,  for  the 
court,  said:  "And,  so  far  as  we  have  been 
able  to  find,  no  definition  of  the  relation 
as  a  test  applicable  to  all  cases  has  as  yet 
been  adopted  by  the  courts,  and  we  do  not 
think  can  be,  jo  variant  are  the  relations  sub- 
sisting between  master  and  servant,  princi- 
pal and  agent,  co-laborer  and  employ^,  in 
the  various  enterprises  and  employments, 
with  their  numerous  and  divers  branches  and 
departments;  the  cases  frequently  verging  so 
closely  on  the  line  of  demarkation  between 
fellow  servants  or  co-laborers  and  what  are 
called  'middlemen*  that  it  is  difficult  to  de- 
cide on  which  side  of  the  line  they  fall. 
Each  case  in  the  future,  as  heretofore,  will 
have  to  be  determined  by  its  own  particular 
facts."  It  is  further  said  in  that  opinion 
that,  **to  constitute  one  the  'middleman,'  he 
must  be  more  than  a  mere  foreman  to  oversee 
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a  batch  of  hands,  direct  their  work  under 
Che  supervision  of  the  master,  see  that  they 
perform  their  duty,  and,  in  case  of  derelic- 
tion, report  them.  He  must  have  entire  man- 
agement of  the  business,— such  as  the  right 
to  employ  hands  and  discharge  them,  and  di- 
rect their  labor,  and  purchase  materials,  etc. 
He  must  be  an  agent  clothed  in  this  respect 
with  the  authority  of  the  master,  to  whom  the 
laborers  are  put  in  subordination,  and  to 
whom  they  owe  the  duty  of  obedience.*'  In 
Patton  T.  Railroad  Co.,  9G  N.  0.  455,  1  S. 
B.  863,  Judge  Merrlmon,  for  the  court,  after 
stating  that  there  seemed  to  be  no  well-set- 
tled rule  classifying  the  agents  and  servants 
of  a  common  employer  into  such  as  have  au- 
thority to  stand  for  and  represent  the  em- 
ployer in  respect  to  the  persons  and  things 
with  which  they  are  charged,  and  such  aa 
have  no  authority,  said:  'Thus,  an  employ- 
er might  confer  upon  a  particular  laborer, 
charged  to  do  a  particular  sort  of  service,  but 
who  simply,  by  the  nature  of  his  employment, 
would  have  no  authority  to  represent  or  bind 
his  principal  In  any  respect,  power  to  em- 
ploy other  like  laborers  with  himself  to  do 
the  service  to  be  done,  to  direct  and  com- 
mand them  when,  where,  and  how  to  work, 
to  control  and  superintend  them,  and  to  dis- 
charge them  from  employment,  in  his  dis- 
cretion, although  he  should  Ubor  with  and  as 
one  of  them.  And  there  can  be  no  question 
that  the  employer  would  be  answerable  for 
the  misfeasance  or  nonfeasance  of  such  agent 
In  the  course  of  his  employment,  and  in  the 
exercise  of  the  power  thus  conferred  upon 
him.  This  is  so  because  the  agent  in  such 
case  would  be  expressly  authorized  to  repre- 
sent—act for  and  in  the  place  of— his  em- 
ployer in  the  business  designated,  and  with- 
in the  compass  of  the  power  conferred."  In 
the  late  cases  of  Mason  v.  Railroad  Co.,  Ill 
N.  C.  482,  16  8.  B.  688,  18  L.  R.  A.  845;  Lo- 
gan V.  Railroad  Cb.,  116  N.  O.  940,  21  S.  E. 
959;  Shadd  v.  Railroad  Oo.,  116  N.  0.  968, 
21  8.  B.  554;  and  Turner  ▼•  Lumber  Oo.,  119 
N.  G.  387,  26  8.  B.  23,— the  rule  ^eems  to 
have  been  simplified.  In  the  last-mentioned 
case  the  court  said,  **The  test  of  the  question 
whether  one  in  charge  of  other  servants  is  to 
be  regarded  as  a  fellow  servant  or  a  'middle- 
man' is  involved  in  tlie  inquiry  whether  those 
who  act  under  bis  orders  have  just  reason  for 
believing  that  the  failure  or  refusal  to  obey 
the  superior  will  or  may  be  followed  by  a 
discharge  from  the  service  in  which  they  are 
engaged."  That  principle  is  the  one  announc- 
ed in  the  other  cases  Just  above  referred  to. 
But  it  is  argued  by  the  defendant's  counsel 
that  Wood  had  no  power  to  employ  or  dis- 
charge the  hands  under  his  controL  It  is 
true  that  the  secretary  of  the  company,  Mr. 
OdeU*  made  that  general  statement;  but  he, 
on  cross-examination,  and  also  Wood  and 
Bather,  said  that  the  hands  were  under  the 
direction  and  control  of  Wood  and  Suther, 
and  that  whenever  they  reported  a  hand  to 
the  superintendent,  and  recommended  his  dis- 


charge, such  discharge  followed.  There  was 
no  evidence  that  the  hands  under  the  control 
of  Suther  and  Wood  ever  came  in  contact 
with  or  received  even  the  least  order  from 
the  superintendent,  or  that  he  ever  put  his 
foot  in  this  room.  On  this  point  it  was  said 
in  Turner  v.  Lumber  Co.:  "Though  the  au- 
thority to  employ  or  discharge  the  laborers 
subject  to  him  may  be  evidence  to  show  that 
the  fear  of  his  loss  of  employment  in  case  of 
disobedience  of  the  orders  of  the  company  is 
well  founded,  it  is  not  essential  that  it  should 
always  appear  that  such  authority  is  express- 
ly given.  Mason  v.  Railroad  Co.,  supra.  To 
concede  that  is  to  afford  opportunity  to  evade 
just  responsibility  by  making  the  rule  (when 
it  never  will  nor  can  be  carried  into  effect) 
that  the  power  to  discharge  shall  be  lodged  in 
another  than  the  immediate  superior,  though 
the  latter's  recommendations  of  dismissal 
from  service  are  always  acted  upon  favora- 
bly. Mason  v.  Railroad  Ca»  supra.  •  •  • 
When  a  servant  never  comes  in  direct  contact 
with,  or  receives  orders  or  instructions  from, 
one  higher  in  position  or  power  than  the  fore- 
man, he  is  justified  in  looking  upon  the  fore- 
man as  the  very  embodiment  of  the  authority 
of  a  corporation.  Mason  v.  Railroad  Co.,  su- 
pra; Bailey,  Mast  Liab.  p.  341;  McEUnney, 
Fel.  Serv.  %  14.  There  is,  therefore,  no  in- 
flexible rule,  growing  out  of  the  name  or 
term,  that  a  foreman  exercising  authority 
over  those  who  work  in  a  manufacturing  es- 
tablishment is  or  is  not  a  vice  principal,  but 
the  question  whether  he  Is  a  fellow  servant 
or  alter  ego  of  the  company  depends  upon  the 
proof  in  each  case  of  the  relations  subsisting 
between  the  two.  Wood,  Blast.  &  S.  S  450/* 
The  most  important  part  of  the  defendant's 
establishment  was  the  keeping  of  these  looms 
in  operation.  If  they  ceased  to  be  worked, 
there  could  be  no  product  of  manufactured 
goods.  Wood  and  Suther,  the  loom  fixers 
and  bosses,  who  had  control  and  direction  of 
the  looms  and  hands  and  of  the  bench  and 
tools,  were  the  only  persons  who  could  be  ex 
pected  or  looked  to  to  keep  these  looms  lu 
motion;  and  they,  as  we  have  seen,  had  powei 
to  employ  and  discharge  hands,  and  to  direct 
and  control  them  in  their  duties.  Wood  and 
Suther,  then,  were  vice  principals,  and  the 
jury  found  that  the  plaintiff  was  injured  by 
the  negligent  handling  of  the  bench  and  tools. 
The  judgment  of  the  court  below  would  be 
afllrmed,  therefore,  if  there  was  no  error  in 
the  second  instruction  given  by  his  honor,  in 
reference  to  the  nature  and  characUr  of  the 
tools,  and  the  use  made  of  them  by  the  de- 
fendant But  there  was  error  In  that  instruc- 
tion, and  of  so  serious  a  nature  that  the  case 
must  go  back  for  a  new  trial.  We  might  have 
refrained  from  deciding  the  question  whether 
Wood  and  Suther  were  vice  principals  or 
fellow  servants  of  the  plaintiff,  but  it  is  the 
chief  question  in  the  case,  and  the  one  chief- 
ly argued  by  the  counsel  on  both  sides,  and 
the  one  they  most  desire  to  be  decided.  Now. 
as  to  the  second  instruction  of  the  court,  his 


198 


86  SOUTHBASTBEN  BBPOBTEB. 


CN-a 


honor*  la  his  charge,  had  repeatedly,  under 
proper  Instructions,  left  to  the  Jury,  for  their 
determination  upon  the  facts,  whether  or  not 
it  was  dangerous  for  the  plaintiff  to  go  to  or 
be  near  the  workbench  at  the  time  the  in- 
Jury  is  said  to  have  occurred;  that  is,  wheth- 
er the  manner  in  which  the  tools  were  being 
used  at  the  time  of  the  injury  made  it  danger- 
ous for  passers-by,  and  whether  the  defend- 
ant had  knowledge  of  such  danger,  or  rea- 
sonably ought  to  have  had  such  knowledge. 
It  was  a  lengthy  charge,  and  that  phase  of 
the  evidence  and  the  law  applicable  thereto 
was  dwelt  upon  over  and  over.  But  in  the 
latter  part  of  the  charge  his  honor  twice  as- 
sumed that  there  was  danger  in  the  manner 
in  which  the  tools  were  used  on  the  bench  at 
the  time  of  the  accident  As  I  have  said  be- 
fore, he  had  frequently  left  to  the  Jury  to 
find  whether  there  was  danger  in  the  man- 
ner of  the  use  ot  the  tools,  but  we  cannot 
tell  what  effect  the  latter  part  of  the  charge 
on  that  head  had  with  the  Jury.  They  might 
liave  understood  that  that  matter  was  left 
with  them,  but  they  might  also  have  thought 
that  when  the  Judge,  in  the  latter  part  of  his 
charge,  assumed  that  there  was  danger  in  the 
use  of  the  tools,  that  was  the  conclusion  at 
which  he  had  arrived,  and  they  might  have 
been  influenced  from  that  view.  The  instruc- 
tions complained  of  were  in  these  words:  "If 
the  Jury  should  find  from  the  evidence  that  at 
the  time  of  the  injury  complained  of  the 
plaintiff  was  only  eleven  years  of  age,  and 
that  on  account  of  his  tender  years,  his  im- 
maturity and  inexperience,  he  did  not  fully 
realize  and  know  the  danger  he  incurred  in 
passing  near  said  workbench,  where  wires 
were  being  cut,  he  was  guilty  of  no  contribu- 
tory negligence  in  so  doing,  and  you  should 
answer  the  second  issue,  *No.'  If  the  Jury 
should  find  from  the  evidence  that  the  plain- 
tiff had  sufiOcient  capacity  to  know,  and  did 
know,  said  danger,  but  went  in  close  proxim- 
ity to  same  at  command  or  direction  of  the 
defendant,  he  was  guilty  of  no  negligence  in 
so  doing.'*  When  we  look  over  the  whole 
charge,  I  find  it  explicit,  and  covering  well 
the  points  in  the  case,  and  the  error  I  have 
pointed  out  must  have  been  an  inadvertence. 
But  I  cannot  say  that  it  had  no  ^ect  upon 
the  minds  of  the  Jury.  There  was  no  other 
error  in  the  case.  I  think  there  should  be  a 
new  trial. 

FtJROHES,  J.,  did  not  sit  at  the  hearing 
of  this  case. 

(126  N.  C.  886) 

HOUGH  ct  nx.  v.  PATTERSON  et  al. 

(Supreme  Court  of  North  Carolina.    June  7, 
1900.) 

WILLS—DBVISEI  CONSTRnBI>-NATURB  OF 
ESTATE. 
Testator  devised  lands  to  his  three  clill- 
dren  and  their  children,  to  be  divided  into  three 
lots  of  equal  value,  as  near  as  may  be^  the 
children  to  have  the  entire  control  and  use  of 
lands  allotted  to  each,  and,  in  case  either  should 


die  and  all  their  children,  then  their,  share  to 
revert  to  the  survivor  of  testator's  or  their 
children.  Held^  that  the  children  were  seised 
in  fee  of  the  portions  of  land  devised  to  each, 
and  not  as  tenants  in  common  with  their  chil- 
dren. 

Appeals  from  superior  court,  Galdwell 
county;   McNeill,  Judge. 

Action  by  A.  F.  Houch  and  wife  against 
S.  L.  Patterson  and  others.  From  the  Judg- 
ment rendered,  both  parties  appeal.  Re- 
versed. 

Edmund  Jones,  for  defendants. 

FAIRCLOTH,  0.  J.  This  is  a  friendly  ac- 
tion for  partition,  brought  here  for  construc- 
tion of  J.  a  Horton's  will,  which  is  as  fol- 
lows: "I  give  to  my  three  children  and 
their  children,  namely,  Amelia  Ann  Cowles, 
Margaret  Rebecca  Houch,  and  James  Dick- 
son Horton,  all  my  lands,  after  the  death 
of  myself  and  wife,  to  be  equally  divided 
into  three  lots  of  equal  value,  as  near  as 
may  be;  my  children  above  named  to  have 
the  entire  control  and  use  of  the  lands  allot- 
ted to  each  one  of  them;  and  in  case  either 
one  of  them  should  die,  and  all  of  their  chil- 
dren, then,  and  in  that  case,  their  lot  or  lots 
of  land  given  under  this  will  shall  revert 
back  to  the  survivors  of  my  children  or  their 
children.'*  Each  daughter  has  children  liv- 
ing. James  Dickson  Horton  disappeared  in 
1889,  and  has  not  been  heard  from  since. 
The  clerk  adjudged  that  he  died  without  Is- 
sue. On  appeal,  his  honor  adjudged  that 
Margaret  Houch  and  her  children  are  ten- 
ants in  common  and  owners  in  fee  of  an  un 
divided  one-half  interest  in  the  lands  de 
scribed  in  the  complaint,  and  that  Amelia 
Cowles  and  her  children  are  tenants  in  com- 
mon in  fee  of  the  other  xmdivided  one-half. 
Appeal  by  both  parties. 

The  question,  then,  is,  do  Amelia  Cowles 
and  her  children  hold  as  tenants  in  common, 
or  does  Amelia  have  an  estate  in  fee,  and 
so  with  Margaret  Houch?  We  have  no  bet- 
ter rule^in  construing  wills  than  to  find  the 
intention  of  the  testator.  In  Moore  v.  Leach, 
60  N.  0.  88,  the  devise  was  ''to  his  daughter 
and  her  children,*'  she  having  children  at  the 
date  of  the  wilL  The  court  held,  nothing  ap- 
pearing in  the  will  to  manifest  a  contrary  in- 
tention, that  the  daughter  and  her  children 
took  a  Joint  estate  in  fee.  In  the  present 
case  we  think  that  by  looking  at  all  the  parts 
of  the  vrlll  a  different  Intention  is  manifest. 
The  direction  is  that  the  land  be  divided 
into  "three  lots  of  equal  value";  **my  chil- 
dren above  named  to  have  control,"  etc.,  of 
the  lands  allotted  "to  each  one  of  them.** 
and,  in  the  event  of  death,  the  land  to  revert 
back  to  "the  survivors  of  my  children  and 
their  children.*'  We  think  the  testator's  in- 
tention was  to  give  his  lands  to  his  three 
children,  and,  if  either  of  the  three  should 
predecease  him  leaving  children,  then  those 
last-named  children  should  take  the  same 
that  their  parent  would  have  taken  If  he  or 
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she  bad  anrriTed  tbe  testator.  Our  conclu- 
sion Is  that  Amelia  Cowles  and  Margaret 
Honch  are  seised  In  fee  of  one^half  interest 
each  in  the  lands  described  In  the  complaint 
This  disposes  of  the  executor's  appeal  also. 
This  will  be  certified,  so  that  the  parties  may 
proceed  according  to  this  opinion.   Reversed. 


(lis  N.  c.  868) 

GERMAK  LOOKING-GLASS  PLATE  00.  et 

aL  T.  ASHEVILLB  FURNITURE  & 

LUMBER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    June  7» 
1900.) 

INSOL.VBN0Y— PRIOR    ATTACHMBNT    LIBNS— 
JUDGMBNTS-IRREOULAJUTY— EFFECT. 

Where  foreign  creditors  of  an  insolvent 
domestic  corporation  procured  judgments  in  the 
state  of  their  residence,  where  the  corporation 
had  a  place  of  business,  the  fact  that  such 
judgments  were  irregular*  and  were  used  in 
evidence  In  a  subsequent  attachment  suit 
a«»iin8t  the  corporation  in  North  Carolina,  in 
which  such  creditors  were  decreed  to  have  a 
lien  on  the  attached  property,  did  not  affect  the 
attachment  lien  so  as  to  require  such  creditors 
to  share  equally  with  other  unsecured  creditors 
in  a  subsequent  suit  in  equity  to  subject  all 
the  property  of  the  corporation  to  the  claims 
of  Its  various  creditors. 

Appeal  from  superior  court,  Buncombe 
county;  Starbuck,  Judge. 

Action  by  the  German  Looking-Glass  Plate 
Company  and  others  against  the  AsheviUe 
Furniture  &  Lumber  Company  and  others. 
Prom  a  judgment  in  favor  of  plaintiffs,  de- 
fendants appeal.    Reversed. 

Chas.  A.  Moore  and  F.  A  Sondley,  for  ap- 
pellants. T.  H.  Cobb  and  W.  W.  Jones,  for 
appellees. 

FURCHES,  J.  After  examining  a  record 
of  over  300  pages  of  printed  matter,  we  hope 
we  sufficiently  understand  the  facts  of  this 
case  to  decide  the  questions  of  law  presented 
Ijj  the  appeal.  It  seems:  That  plaintiffs  and 
the  defendants  the  First  National  Bank  of 
Springfield,  Ohio,  and  the  Mad  River  Nation^ 
al  Bank  were  creditors  of  the  Ashevllle  Furni- 
ture &  Lumber  Company.  That  plaintiffs  and 
the  defendants  the  First  National  Bank  of 
Qprlngfleld  and  the  Mad  River  National  Bank 
aJl  brought  suits  In  the  superior  court  of  Bun- 
combe  county  upon  their  respective  claims. 
The  Ohio  banks  commenced  their  action  on 
the  24th  of  November,  1891,  on  which  day 
they  sued  out  attachments,  which  were  lev- 
ied on  property  of  the  AsheviUe  Furniture  & 
Lumber  Company,  and  at  December  term  of 
aaid  court  the  First  National  Bank  of  Spring- 
fldd,  Ohio,  recovered  Judgment  against  the 
AabevlUe  Furniture  &  Lumber  Company  for 
^20,726.40,  and  the  Mad  River  National  Bank 
recovered  Judgment  against  the  AsheviUe 
Furniture  &  Lumber  Company  for  $7,053.60. 
And  afterwards  these  two  actions,  by  consent 
Off  all  parties,  were  consoUdated,  and  at  August 
term,  1895,  of  said  court  these  parties  in  this 
eonaoUdated  action  recovered  judgment  upon 


their  attachment  proceedings,  condemning  the 
property  so  attached,  and  against  the  Battery 
Park  Bank,  the  Western  Carolina  Bank,  and 
the  National  Bank  of  Ashevllle,  into  whose 
hands  the  attached  property  had  gone,  and 
who  had  intervened  In  the  attachment  pro- 
ceedings, for  the  sum  of  $11,000,  as  the  value 
of  tbe  property  attached,  and  $2,488,  as  dam- 
ages for  the  detention,  etc.,  of  said  attached 
property.  That  at  March  term,  1892,  of  said 
court,  the  East  Tennessee  National  Bank  re- 
covered a  judgment  against  the  Ashevllle  Fur- 
niture &  Lumber  Company  for  $5,104.12,  upon 
which,  it  seems,  an  attachment  was  levied  on 
property  of  the  AsheviUe  Furniture  &  Lumber 
Company  in  Swain  county.  That  on  the  15tb 
of  August,  1895,  the  German  Looking-Qlass 
Plate  Company  and  the  Atlanta  Paper  Com- 
pany commenced  this  action  as  a  creditors* 
bllL  In  tills  action  plaintiffs  asked  for  an 
injunction  against  the  Ohio  banks,  enjoining 
them  from  receiving  the  money  recovered  on 
their  attachments,  and  against  the  Battery 
Park  Bank,  the  Western  Carolina  Bank,  and 
the  National  Bank  of  AsheviUe,  from  paying 
said  money  to  the  Ohio  banks;  and  on  the 
15th  of  September,  1898^  the  Injunction  was 
granted,  and  a  receiver  appointed,  from  which 
order  the  Ohio  banks  appealed.  The  Ohio 
banks  held  notes  against  the  AsheviUe  Furni- 
ture &  Lumber  Company,  a  North  Carolina 
corporation,  a  part  of  whose  directors  lived  in 
Ohio,  where  It  seems  to  have  had  an  office 
and  place  of  business,  and  where  some  of 
the  indorsers  on  said  notes  resided;  and  it 
seems  that  these  Ohio  banks  had  sued  on 
these  notes  in  the  state  of  Ohio,  and  had  re- 
covered Judgments  there  against  the  Ashe- 
viUe Furniture  &  Lumber  Company,  as  well 
as  against,  the  indorsers.  That  they  had  sent 
transcripts  of  these  judgments  here,  which 
were  used  as  evidence  in  the  action  of  the 
Ohio  banks  in  their  actions,  and  attachments 
In  Buncombe  superior  court,  in  which  they 
recovered  their  judgments  against  the  Ashe- 
viUe Furniture  &  Lumber  Company  and  the 
Intervening  defendants  therein. 

There  is  no  suggestion  but  what  the  notes 
given  to  the  Ohio  banks  were  genuine,  and 
that  the  AsheviUe  Furniture  &  Lumber  Com- 
pany owed  these  banks  the  debts  for  which 
said  notes  were  given.  But  it  is  contended 
by  the  German  Looking-Glass  Plate  Company 
and  the  other  plaintiffs  in  this  action  that 
there  was  an  Irregularity  in  the  proceedings 
in  Ohio  by  which  the  Ohio  banks  procured 
said  Judgments  in  the  Ohio  court;  and  the 
greater  part  of  the  arguments  In  this  court 
w^re  directed  to  a  discussion  of  that  question. 
It  may  be  that  there  was  such  irregularity  as 
that  contended  for,  but  we  do  not  say  that 
there  was,  as  it  does  not  become  necessary 
for  us  to  pass  upon  that  question,  as  we  do 
not  think  it  material  to  the  determination  of 
the  case  on  appeal  The  rights  of  the  Ohio 
banks  do  not  depend  upon  the  regularity  by 
which  the  Ohio  Judgments  were  obtained,  but 
upon  the  judgments  which  these  banks  recoT« 
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ered  against  the  Asheyllle  Furniture  &  Lum- 
ber CJompany  in  the  superior  court  of  Bun- 
combe county,  and  the  Judgment  of  said  banks 
(in  the  consolidated  action)  recorered  against 
the  interreners  in  the  attachment  proceedings. 
These  are  regular,  and  are  still  In  force  and 
unsatisfied.  The  Ohio  banks  would  have  had 
a  right  of  action  against  the  AsheviUe  Fur- 
niture &  Lumber  Company  on  their  debts  and 
up<Mi  their  notes,  and  the  Ohio  Judgments 
were  only  used  sm  evidences  of  indebtedness 
in  the  actions  of  the  Ohio  banks  against  the 
Asheyllle  Furniture  &  Lumber  Company  in 
the  action  in  the  superior  court  of  Buncombe; 
and  the  fact  that  evidence  may  have  been 
offered  on  the  trial  of  that  action  that  would 
have  been  excluded  (if  such  was  the  case) 
cannot  make  said  Judgments  Irregular  and 
void.  Indeed,  we  do  not  understand  that  this 
is  contended  by  the  plaintiffs  in  this  action. 
It  was  said  that  some  of  the  parties  interested 
In  the  Ohio  debts— Judgments— were  stockhold- 
ers and  directors  In  the  corporation,  the  Ashe- 
viUe Furniture  &  Lumber  Company;  but,  If 
this  were  true,  it  did  not  prevent  them  from 
dealing  with  the  AsheviUe  Company,  nor  did 
it  prevent  the  Ohio  banks  in  which  they  were 
Interested  from  dealing  with  the  AsheviUe 
Furniture  &  Lumber  Company.  Langston  v. 
Improvement  Co.,  120  N.  C.  132,  26  S.  E.  644. 
Then,  the  Judgments  of  the  Ohio  banks  being 
regular  North  Carolina  Judgments,  still  in 
force  and  unsatisfied,  and  the  attachments 
sued  out  by  these  banks  being  regular  (based 
upon  an  allegation  of  fraud),  and  levied  on 
the  property  from  which  the  Judgment  against 
the  Interveners  was  rendered,  the  question 
depends  upon  the  rights  the  Ohio  banks  ac- 
quired by  reason  of  said  attachments,— the  at- 
tachment liens.  The  fact  that  the  AsheviUe 
Furniture  &  Lumber  Company  owed  the 
plaintiffs  gave  them  no  lien  on  its  property; 
and  although  the  plaintiffs  have  commenced 
what  they  claim  to  be  a  creditors'  bill,  and 
appeal  to  the  equitable  Jurisdiction  of  the 
court,  it  cannot  avail  them  anything  as 
against  the  Ohio  banks.  If  these  banks  have 
acquired  a  legal  right— a  priority  to  this  fund 
—over  the  other  creditors  of  the  AsheviUe 
Furniture  &  Lumber  Company.  So,  if  the  at- 
tachments gave  the  Ohio  banks  the  legal  right 
to  this  fund,— a  special  lien,  a  judicial  appro- 
priation,—they  are  stiU  entitled  to  have  it. 
Equity  always  recognizes  the  legal  rights  of 
parties,  and  never  displaces  them.  This  is 
the  question,  the  crucial  point  In  this  case, 
and  it  seems  to  be  settled  against  the  plain- 
tiffs, the  German  Looklng-Glass  Plate  Com- 
pany and  the  other  plaintiffs  in  this  action. 
By  the  levy  of  the  attachments  the  Ohio 
banks  acquired  a  lien  on  the  property  from 
which  this  fund  was  derived,  which  lien  com- 
menced at  the  date  of  their  levy,  on  the  24th 
of  November,  1891.  McMillan  v.  Parsons,  52 
N.  C.  168,  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
220. 

There  was  error  in  the  Judgment  appealed 
from,  in  granting  the  Injunction,  and  It  Is 


reversed.  But  If  It  be  deemed  necessary  to 
have  a  receiver  as  to  other  property  and  ef- 
fects not  embraced  In  the  Judgment  of  the 
Ohio  banks  upon  the  attachments,  that  part 
of  the  order  appealed  from  may  be  allowed 
to  stand.  The  defendants  the  Ohio  banks 
will  recover  the  costs  of  this  appeal,  including 
the  cost  of  printing  the  whole  record.  Error. 
Beversed. 

(UO  6a.  »lft) 
STUBBS  V.  STATE. 
(Supreme  Court  of  Georgia.    June  5,  1900.) 
JUSTIFIABLE  HOMICIDE— MUTUAL   COMBAT. 

The  provisions  of  law  relating  to  justifiable 
homicide  where  the  parties  had  been  engaged 
in  mutual  combat,  contained  in  section  73  of 
the  Penal  Code,  are  not  applicable  to  a  case 
where  there  has  been  no  mutual  combat,  and 
where  the  defense  relied  upon  is  that  con- 
tained in  sections  70  and  71  of  the  Penal  Code. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  WUkinson  conn- 
ty;  John  C.  Hart,  Judge. 

Henry  Stubbs  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Allen  &  Pottle  and  John  W.  Llndsey,  for 
plaintiff  in  error.  H.  G.  Lewis,  Sol.  Gen.,  and 
J.  M.  TerrUl,  Atty.  Gen.,  for  the  State. 

SIMMONS.  O.J.  After  having  been  con- 
victed of  the  offense  of  murder,  Henry  Stubbs 
made  a  motion  for  a  new  trial.  This  motion 
was  overruled,  and  Stubbs  excepted.  The 
evidence  discloses  that  there  had  been  no 
mutual  combat,  nor  any  fight  of  any  kind, 
between  the  accused  and  the  deceased.  Ac- 
cording to  the  evidence  of  the  accused,  the 
deceased  was  advancing  upon  him  with  a 
drawn  knife.  The  circumstances  were  suf- 
ficient, the  accused  claims,  to  excite  the  fears 
of  a  reasonable  man  that  a  felony  was  about 
to  be  committed  upon  him,  and,  in  order  to 
prevent  it,  he  killed  the  deceased.  The  trial 
Judge  charged  the  jury  properly  upon  the  dif- 
ferent grades  of  homicide,  but  in  charging  ui>- 
on  the  subject  of  justifiable  homicide,  and  dis- 
cussing the  doctrine  of  reasonable  fears,  erred 
in  the  following  charge  upon  that  subject, 
which  was  given  Immediately  after,  and  in 
connection  with,  his  charge  upon  the  subject 
of  self-defense:  **Also  the  danger  must  seem 
to  appear  so  urgent  and  pressing  at  the  time 
of  the  killing  that.  In  order  to  save  his 
own  life,  it  appeared  then  and  there  that 
the  killing  of  the  other  was  absolutely  neces- 
sary; and  it  must  appear  also  that  the  per- 
son killed  was  the  assailant,  or  that  the 
slayer  had  really  and  in  good  faith  endeavor- 
ed to  decline  any  further  struggle  before  the 
mortal  blow  was  given."  This  charge  was 
evidently  taken  in  substance  from  section 
73  of  the  Penal  Code,  and  instructs  the 
jury  that  the  circumstances  must  seem  to 
the  accused  so  urgent  and  pressing,  at  the 
time  of  the  killing,  that  it  was  necessary  to 
take  the  life  of  the  deceased  \n  order  to 
save  his  own  Ufe.    The  defense  in  the  case 


Ga.) 


MERCHANTS'  NAT.  BANK  v.  CAMP, 


201 


was  predicated  upon  sectlona  70  and  71  of 
the  Penal  €k>de.  wblcb  declare  fhat  a  man 
will  be  Justifiable  In  killing  anotber  to  pre- 
vent tbe  latter  from  committing  a  felony 
upon  blm.  The  charge  of  the  court  excluded 
this  Idea,  and  virtually  Instructed  the  jury 
that  the  accused  would  not  be  justified  unless 
tbe  danger  seemed  so  urgent  and  pressing  as 
to  make  It  appear  that  it  was  necessary  to 
kill  tbe  deceased  in  order  for  the  accused  to 
save  bis  own  life*  Tbe  accused  may  not 
have  apprehended  that  bis  life  was  in  dan- 
ger at  the  time  he  shot  the  deceased,  but  he 
may  have  had  the  gravest  apprehensions  that 
It  was  necessary  to  shoot  in  order  to  prevent 
tbe  deceased  from  committing  upon  him  some 
lesser  felony,  such  as  mayhem.  The  distinc- 
tion between  section  73  and  sections  70  and 
71  of  tbe  Penal  Code  has  been  frequently 
made  by  decisions  of  this  court.  See,  upon 
this  subject,  Powell  v.  State,  101  Ga.  11,  29 
S.  £3.  309,  and  cases  cited;  Lowman  v.  State 
(Ga.)  84  S.  £.  1019,  and  cases  cited.  It  is  ap- 
parent that  the  learned  trial  judge  had  not 
had  his  attention  called  to  these  decisions,  or 
else  had  misconstrued  them.  No  other  error 
appears  to  have  been  committed.  Judgment 
reversed.  All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 


(Ul  OS.  S40) 
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CSapreme  Court  of  Georgia.  June  5,  1900.) 
CRIMINAL  LAW— BVIDBNCB-OAMINQ. 
A  party  to  a  case  has  the  right  to  intro- 
duce all  competent,  relevant,  and  material  evi- 
dence either  to  prove  the  main  Issue  involved, 
or  to  discredit  the  evidence  of  a  witness  for 
the  opposite  party,  (a)  Where  A.,  B.,  C,  and 
D.  were  indicted  for  gaming,  and  A.  was  put 
upon  trial,  and  the  state's  witness  testified  that 
he  bad  seen  A.,  B.,  C,  and  D.  all  at  a  certain 
place,  engaged  in  gambling,  it  was  competent 
for  the  accused  to  introduce  evidence  to  show 
that  B.  was  not  at  the  place  designated,  but  at 
another  ^lace,  at  the  time  specified  by  the 
state's  witness.  This  evidence  was  material 
to  the  issue,  and  was  admissible  for  the  pur- 
pose of  discrediting  the  state's  witness. 

(Syllabus  by  tbe  Court.) 

Error  from  superior  court,  Hart  county; 
S.  Reese,  Judge. 

Bedford  Tiller  was  convicted  of  gaming, 
and  brings  wtot.    Reversed. 

O.  Roberts  and  Jos.  N.  Worley,  for  plaintiff 
A  error.  R.  H.  Lewis,  SoL  Gen.,  and  Harri- 
son &  Bryan,  for, the  State. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  siclLness. 


Cni  Oa.  841) 

ROBINSON  V.  STATB. 

(Supreme  Court  of  Georgia.    June  5,  1900.) 

CRIMINAL  LAW— NEW  TRIAL-BRIBP  OF   BVI- 
DENCE— LOCAL   OPTION. 

1.  Where,  in  connection  with  a  motion  for  a 
new  trial,  an  order,  designed  to  obtain  addi- 
tional time  for  filing  a  brief  of  evidence,  was 


presented  to  the  judge,  with  a  blank  therein, 
which,  upon  granting  the  order,  he  was  to  fill 
with  the  date  fixing  the  limit  within  which 
such  brief  could  be  filed,  and  where,  upon  so  do- 
ing, the  order  and  the  motion  were  filed  by  the 
judge  with  the  clerk,  it  became  the  duty  of 
counsel  for  movant  to  follow  up  the  matter, 
and  ascertain  what  date  was  actually  inserted 
in  the  blank;  and,  having  failed  so  to  do,  there 
was  no  error  in  dismissing  the  motion  for 
want  of  a  brief  of  evidence  when  it  appeared 
that  no  brief  was  filed  within  the  time  pre- 
scribed in  the  order  as  filed. 
2.  The  local  option  act  for  Troup  county,  ap- 

S roved   December  24,   1884   (Acts  1884-85,  p. 
28),   is  not   unconstitutional   for   any  reason 
specified  in  the  assignments  of  error. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Lagrange;  F.  P. 
LoDgley,  Judge. 

Beatrice  Robinson  was  convicted  of  crime, 
and  brings  errtNr.    Affirmed. 

Isaac  Jackson  and  D.  J.  GafiCney,  for  plain- 
tifC  in  error.    W.  T.  Tuggle,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(UO  Oa.  780) 
MERCHANTS'  NAT.   BANK   OF   BOMB  v. 
GAMP  et  al. 

(Supreme  Court  of  Georgia.     May  12,  1900.) 

NOTE— PAYMENT— PRESIDENT  OP  BANK- 
AUTHORITY. 

1.  Whether  a  promissory  note,  the  subject- 
matter  of  an  action,  had  or  had  not,  after  its 
execution,  been  fraudulently  altered  by  insert- 
ing after  the  name  of  the  person  therein  desig- 
nated as  payee  the  letters  "Pt.,"  as  an  abbre- 
viation of  tiie  word  ''President,*'  payment  to 
that  person  certainly  discharged  the  makers  of 
the  note  from  further  liability  thereon,  when  it 
affirmatively  appeared  that,  even  treating  tbe 
paper  as  the  property  of  a  bank  of  which  he 
was  president,  he  had,  as  such,  full  authority 
to  collect  the  paper  in  its  behalf. 

2.  Where  the  president  of  a  bank  bad  gen- 
eral authority  to  take,  in  settlement  of  a  paper 
due  to  it,  property  other  than  cash,  his  so  do- 
ing in  a  particular  instance  was  binding  upon 
tbe  corporation. 

3.  Irrespective  of  other  questions  made  in  the 
record,  the  application  of  the  above  rules  to  the 
undisputed  facts  of  the  present  case  made  it 
entirely  proper  for  the  court  to  direct  a  verdict 
in  favor  of  the  defendants. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county; 
G.  A.  H.  Harris,  Judge. 

Action  by  the  Merchants*  National  Bank 
of  Rome  against  J.  L.  Camp  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Nat  Harris,  for  plaintiff  in  error.  Dean  ft 
Dean,  for  defendants  in  error. 

COBB,  J.  The  Merchants*  National  Bank 
of  Rome  brought  suit  against  J.  L.  Camp, 
J.  King,  and  E.  J.  McGhee  on  a  promissory 
note.  Tbe  defendants  Camp  and  McGhee, 
among  other  defenses,  set  up  that  tbe  note 
sued  on  was  originally  payable  to  J.  King, 
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but  was  frandulently  altered  since  its  exe- 
cution by  making  it  payable  to  "J.  King» 
Pt/'  and  had  been  paid  by  the  delivery  to 
J.  King  of  certain  stock  in  an  incorporated 
company,  which  was  accepted  by  him  in  fuU 
payment  of  the  note,  and  that  at  the  date  of 
such  payment  King  had  the  right  to  receive 
payment  and  make  a  settlement  of  the  debt. 
At  the  trial  it  was  established  by  undis- 
puted evidence  that  the  defendants  had  de- 
livered to  King  the  stock  as  claimed  by 
them,  and  that  the  same  was  received  by 
him  in  full  payment  of  the  note;  that  at  the 
date  the  note  was  paid  the  same  was  held 
by  the  plaintiff,  King  having  at  some  time 
previous  thereto  delivered  it  to  the  bank,  of 
which  he  was  president,  both  at  the  date 
of  the  note  and  the  date  of  the  payment; 
that  as  president  he  had  fuU  authority  in 
behalf  of  the  bank  to  make  collections,  as 
well  as  to  make  any  kind  of  settlement  of 
the  notes  held  by  the  bank  that  he  saw  fit; 
that  the  payment  was  made  at  the  bank  of 
the  plaintiff,  and  the  reason  the  note  was 
not  delivered  up  was  that  King  said  it  was 
in  the  safe,  and  he  could  not  then  get  it  out 
It  also  appeared  that  one,  and  probably  both, 
of  the  defendants  Camp  and  McGhee  did  not 
know  at  the  date  the  note  was  paid  that  It 
had  been  delivered  to  the  bank,  and  that 
the  bank  claimed  to  be  the  owner  of  the 
same.  The  Judge  directed  a  verdict  in  favor 
of  defendants  Gamp  and  McGhee,  and  plain- 
tiff excepted. 

As  we  view  the  case.  It  is  immaterial 
whether  the  note  was  payable  to  J.  King, 
or  "J.  King,  Pt**  If  it  was  payable  to 
J.  King,  and  he  owned  it  at  the  date  of  the 
payment,  of  course  the  defendants  were  by 
the  payment  discharged  from  all  liability 
thereon.  If.  on  the  other  hand,  it  was  pay- 
able to  *'J.  King,  Pt,"  and  was  the  property 
of  the  plaintiff,  payment  to  J.  King  would 
discharge  the  defendants  from  liability;  the 
uncontradicted  evidence  being  that  King  was 
president  of  the  bank,  and  as  such  had  full 
authority  to  make  any  settlement  with  the 
makers  that  he  saw  fit  To  receive  the 
stock  delivered  to  him  by  the  defendants  in 
satisfaction  of  the  note  was  within  the 
scope  of  his  authority  as  president  of  the 
bank,  and  the  settlement  made  by  him  was 
binding  on  the  bank.  This  is  true  notwitlf- 
standing  at  the  date  of  the  payment  the 
defendants  did  not  know  the  bank  owned 
the  note,  but  thought  they  were  dealing  with 
King  individually.  Payment  to  one  law- 
fully authorized  as  an  agent  to  collect  is 
payment  to  the  person  represented  by  such 
agent  notwitlistanding  the  fact  that  tlie 
debtor  may  be  ignorant  that  he  Is  dealing 
with  an  agent  and  thinks  that  the  person 
to  whom  the  payment  wsa  made  was  act- 
ing in  his  individual  capacity.  See,  in  tills 
connection.  Peel  v.  Shepherd,  68  Ga.  365. 

It  la  not  necessary  to  consider  the  otiier 
anestions  made  in«the  record,  .aathe  direc- 
tion of  a  verdict  in  favor  of  the  defendants 


Camp  and  McGhee  was,  for  the  reason  above 
stated,  a  proper  disposition  to  make  of  the 
case.  Judgment  aflirmed.  Ail  the  Justices 
concurring. 

FISH,  J.,  absent  on  account  of  sickness. 

(Ill  G€L  840) 

MONTGOMERY  v.  WALTON  et  al. 

(Supreme  Court  of  Georgia.    June  4,  1900.) 

RBLIGIOUS    SOCIBTIBS—IJABIIJTT    OP 
TRUSTEES. 

1.  The  trustees  of  a  church  are  not,  as  such, 
liable  for  the  price  of  lumber  sold  and  delivered 
to  the  pastor  on  his  individual  account,  when, 
in  making  the  purchase,  he  neither  acted  as 
agent  of  the  trustees  nor  had  authority  to  do 
so;  and  this  is  so  though  the  lumber  was,  with 
their  knowledge,  used  in  improving  the  prop- 
er^ of  the  church. 

2.  Under  the  facts  appearing,  the  court  was 
right  In  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Marlon  county; 
J.  H.  Martin,  Judge  pro  hac 

Action  by  J.  L.  Montgomery  against  G.  R. 
Walton  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Af&rmed. 

W.  B.  Short  and  Simeon  Blue,  for  plaintiff 
in  error.  J.  B.  Sheppard,  for  defendants  in 
error. 

PBR  CrURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(UO  Qa.  666) 

CENTRAL  OF  GEORGIA  RY.  CO.  T.  LIPP 

MAN. 

(Supreme  Ck>urt  of  Georgia.    June  6,  1900.) 

CARRIERS— LIMITING    LIABILITY  —  DILI- 
GENCE REQUIRED—PASSENQBR 
ON  FREIGHT  TRAIN. 

1.  The  liability  of  a  common  carrier  of  goods 
is  that  of  an  insurer,  and  in  cases  of  loss  no 
excuse  avaiis  such  carrier,  unless  occasioned  by 
the  act  of  God  or  the  public  enemies  of  the 
state.  He  may  not  limit  liis  legal  liability  by 
a  notice  to  the  shipper,  but  he  may,  with  cer- 
tain restrictions,  make  an  express  contract, 
and  both  parties  entering  into  it  will  be  bound 
by  its  terms. 

2.  The  liability  of  a  carrier  of  passengers  is 
not  that  of  an  insurer,  but  such  carrier  is 
bound  by  law  to  extraordinary  diligence  to 
protect  the  lives  and  persons  of  his  passengers. 
This  duty  he  cannot  waive  or  release,  even  by 
an  express  contract.  Being  one  in  which  the 
public  has  an  interest,  public  policy  forbids 
such  a  waiver  or  release. 

8.  A  carrier  who  received  a  passenger  on  one 
of  its  freight  trains  is  bound  by  the  same 
standard  of  diligence  as  if  the  passenger  were 
being  transported  on  a  regular  passenger  train. 
What  will  amount  to  extraordinary  diligence 
varies  with  the  character  of  the  train.  A  pas- 
senger who  voluntarily  seeks  to  be  transported 
on  a  freight  train  takes  the  risk  of  the  usual 
and  necessary  jolts  and  jars  which  occur  in 
the  operation  of  such  train,  but  the  carrier  is 
not  relieved  from  the  use  of  extraordinary  dili- 
gence to  the  passenger  to  prevent  unusual  and 
uilnecessary  jolts  and  jars.  An  express  con- 
tract entered  into  by  the  carrier  and  the  p&s- 
senger,  under  the  terms  of  which  the  carrier  is 
released  from  all  liability  to  the  passenger  for 
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personal  injuries  receired  while  a  passenger 
on  snch  freight  train,  is,  in  effect,  a  contract 
by  which  the  carrier  undertakes  to  relieye  itself 
from  the  conscQuences  of  the  negligence  of 
itself  and  servants,  and  cannot  be  enforced. 
CByUabns  by  the  Court) 

Brror  from  superior  court,  Jones  comity; 
John  a  Hart,  Judge. 

Action  by  Philip  Lippman  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
Boent  for  plaintiff,  and  defendant  brings  er- 
ror.   AflSrmedr 

Dessau,  Harris  &  Birch,  for  plaintiff  in 
error.  Guerry  &  Hall,  for  defendant  in  er- 
ror* 

UTTLB,  J.  Lippman  institnted  an  action 
a^nst  the  Central  of  Georgia  Railway  Com- 
pany to  recover  damages  for  injuries  which 
he  alleges  he  sustained  while  a  passenger 
holding  a  ticket  which  entitled  him  to  be  car- 
ried between  two  stations  on  the  line  of  the 
defendant's  railroad,  in  the  county  of  Jones. 
A  demurrer  -was  filed  to  the  petition,  which 
was  oyermled,  and  the  case  proceeded  to 
trial,  and  resulted  in  a  verdict  for  the  plain- 
tiff in  the  sum  of  $1,500.  Exceptions  pen- 
dente lite  were  made  to  the  overruling  of 
the  demurrer,  which  were  duly  certified  and 
entered  of  record,  and  an  assignment  of  er- 
ror thereon  is  made  In  the  bill  of  exceptions. 
After  the  rendition  of  the  vodict,  the  defend- 
ant made  and  filed  a  motion  for  a  new  trial, 
which  waa  overruled,  and  he  excepted.  The 
evidence  for  the  plaintiff  made  substantially 
the  following  case:  On  the  14th  of  October, 
1807,  plaintiff  entered  a  way  freight  train 
of  the  defendant  at  Gray's  station,  to  be  car- 
ried to  Roundoak,  having  a  mileage  ticket 
entitling  him  to  passage  on  that  train,  for 
which  he  had  paid  the  price  charged  by 
the  company.  There  was  no  car  provided 
for  passengers  except  the  caboose,  in  which 
seats  were  placed.  Soon  after  plaintiff  en- 
tered the  caboose,  the  train  suddenly  com- 
menced backing,  and  then  made  a  violent 
jefk  which  threw  plaintiff  to  the  floor  on 
his  right  side.  He  was  rendered  uncon- 
sciona,  and  was  unable  to  arise  until  as- 
sisted by  the  flagman.  On  arriving  at 
Roundoak,  he  had  to  be  assisted  from  the 
car.  Evidence  waa  also  introduced  as  to  the 
extent  of  the  injuries  sustained  by  the  de- 
fendant in  error,  their  nature  and  effect  on 
his  earning  capacity,  as  well  as  their  perma- 
nency, and  as  to  the  loss  of-  income  thereby, 
his  pain  and  suffering,  and  the  expense  oc- 
casioned for  medicine  and  nursing.  The  de- 
fendant Introduced  evidence  tending  to  rebut 
that  of  the  plahitiff  as  to  the  fact  of  the  in- 
jnry,  axid  that  there  was  nothing  unusual  in 
the  movement  of  the  cars  by  which  the  nlain- 
tiff  claimed  to  have  been  Injured.  Tttis  evi- 
dence, however,  disclosed  the  fact  that  the 
plaintiff  was  injured— at  least  to  a  certain 
extent— by  his  fftU,  but  it  waa  a  contested 
qnestion  whether  the  fall  was  occasioned  by 
the  movement  of  the  cars  of  the  train,  or 


by  a  sudden  attack  of  sickness  occurring  to 
the  plaintiff  at  the  time,  and  also  whether 
the  plaintiff  was  occupying  his  proper  place 
as  a  passenger  in  the  car,  and  whether  his 
fall  was  attributable  to  bis  own  or  the 
company*s  negligence.  It  Is  not  necessary 
that  further  reference  to  the  oral  evidence, 
which  is  voluminous,  should  be  made,  in 
order  that  the  points  decided  may  be  under- 
stood. The  ticket  in  possession  of  the  plain- 
tiff at  the  time  he  was  injured,  and  under 
which  he  claimed  the  rights  of  a  passenger 
on  said  train,  and  which  he  introduced  iu 
evidence,  reads  as  follows: 

"Mileage  Ticket  No.  3.756.  P.  Lippman. 
Macon,  Ga.,  is  entitled  to  travel  1,000  miles 
on  the  Central  of  Georgia  Railway  Company 
upon  the  conditions  named  in  the  contract 
attached  and  made  a  part  hereof.  This 
ticket  will  not  be  duplicated  if  lost  [Signed] 
J.  a  Halle,  Genl.  Passenger    Agt 

*'Not  good  unless  stamped  here.  [Stamp  of 
the  comiyany.] 

"Contract  The  conditions  upon  which  this 
coupon  mileage  ticket  is  sold  by  the  Central 
of  Georgia  Railway  Company  and  purchased 
by  the  holder  are  as  follows:  •  •  •  (4) 
That  it  is  good  on  either  passenger  or  way 
freight  trains,  and  entitles  the  purchaser 
to  stop  only  at  stations  which  by  the  time 
card  are  designated  as  regular  stopping  places 
of  the  train  on  which  it  is  presented.  (5) 
That  tor  and  in  consideration  of  being  per- 
mitted to  use  this  mileage  ticket  for  pas- 
sage on  the  way  freight  trains,  I  hereby  re- 
lease the  company  from  all  liability  in  case  of 
personal  injury,  or  for  loss  or  damage  to 
baggage,  while  using  said  freight  trains. 
*  *  *  (17)  This  ticket  expires  one  year 
from  date  of  sale.  I  have  purchased  this 
ticket  and  agree  to  use  it  subject  to  the 
above  conditions.    [Signed]    P.  Lippman." 

On  the  list  of  stations  there  appeared 
Gray's  Station  and  Roundoak,  designated 
as  regular  stopping  places.  A  number  of 
grounds,  in  addition  to  those  assigning  as  er- 
ror that  the  verdict  was  contrary  to  the  law 
and  evidence,  are  set  out  in  the  motion. 
After  a  careful  examination  of  these,  read  in 
connection  with  the  evidence  and  charge  of 
the  court  applicable  to  each,  we  find  it  neces- 
sary only  to  consider  and  pass  upon  those 
specifically  enumerated  hereafter.  In  rela- 
tion to  those  grounds  of  the  motion  not  thus 
specifically  considered,  it  is  sufficient,  in  a 
general  ^ay,  to  say  that  In  our  opinion,  there 
was  no  error  in  overruling  the  demurrer 
which  was  filed  to  the  petition.  The  petition 
does,  as  we  read  it  clearly  set  out  that  the 
jerk  or  sudden  stopping  of  the  cars  which  It 
is  alleged  caused  the  injury  was  wholly  on- 
necessary,  and  caused  by  the  negligence  of 
the  defendant  Nor  can  we  say  that  the  yer- 
dict  was  contrary  either  to  the  law  or  to  the 
evidence.  It  was  very  clearly  shown  that  the 
plaintiff  waa  severely  injured  by  a  fall,  while 
a  passenger  on  the  defendanrs  train.  Ac^ 
cording  to  his  testlmooy,  such  fan  was  occa- 


204 


86  SOUTHBASTBBN  REPORTBB. 


(Ga. 


sioned  tj  a  wery  Tlolent  and  unusual  jerk  or 
sudden  stopj^ge  of  the  cars.  Whether  such 
Jerk  or  sudden  stop  did  in  fact  cause  the  in- 
jury which  he  received,  or  were  occasioned 
by  other  causes,  and  whether  the  alleged  sud- 
den and  Tiolent  movements  of  the  train  were 
imusual  and  unnecessary,  as  well  as  the  ex- 
tent of  the  injuries,  and  the  effect  of  them 
upon  the  plaintiff,  were  questions  of  fact,  and 
taking  the  evidence  as  a  whole,  including  that 
going  to  show  the  character  of  the  injuries 
sustained,  there  was  sufficient  evidence  to 
warrant  the  verdict.  Nor  can  we  say  that 
the  verdict  is  excessive.  There  was  evidence 
of  pain,  suffering,  and,  indeed,  of  permanent 
injury  and  reduction  of  capacity  to  labor. 
The  sum  returned  by  the  jury  was  that  which 
was  agreed  on  as  compensation  for  all  these 
elements  of  damage  which  in  cases  of  this 
character  fix  the  measure  of  recovery,  and, 
in  our  opinion,  it  does  not  necessarily  appear 
to  have  exceeded  the  amount  which  the  jury 
were  authorized  to  fix  under  the  evidence  in 
the  case.  Nor  do  we  think  there  was  any 
error  in  the  admission  of  the  evidence  of  the 
plaintiff  and  of  the  physicians  as  to  the  de- 
tailed character  and  effect  of  the  injury  re- 
ceived. The  allegations  of  the  petition  are 
that  the  plaintiff  was  seriously  and  perma- 
nently Injured;  that  he  was  thrown  from  his 
seat,  and  for  a  considerable  distance,  upon  the 
floor,  so  heavily  as  to  render  him  uncon- 
scious; that  he  was  deprived  of  the  power  of 
locomotion,  and  could  not  raise  himself  from 
the  floor  for  some  time;  that  he  was  lifted 
therefrom  by  others;  that  by  so  being  thrown 
upon  the  floor  he  was  seriously  and  perma- 
nently Injured  in  his  right  hip;  that  the  same 
was  shocked  and  bruised  and  otherwise  in- 
jured by  the  fall;  that  he  has  never  recovered 
therefrom,  he  goes  about  with  great  difficulty, 
and  his  Injuries  are  permanent  While  the 
Injury  to  the  hip  and  other  portions  of  the' 
body  might  have  been  set  out  more  in  detail, 
it  is  a  fact  known  to  laymen,  as  well  as  to 
experts,  that  injuries  to  the  hip  frequently 
shorten  the  leg,  and,  as  we  understand  the 
evidence  objected  to,  the  testimony  of  the  ex- 
perts was  directed  to  the  point  where  the 
bones  of  the  leg  join  the  body,  which  is  in- 
cluded, by  common  parlance,  in  the  general 
word  "hip,"  when  speaking  of  the  human 
body.  For  reasons  which  will  appear  from 
the  further  discussion  of  this  case,  there  was 
no  error  in  the  refusals  to  charge,  nor  in  the 
failure  of  the  court  to  charge  certain  legal 
principles.  Taken  as  a  whole,  the  charge 
was  fair  and  comprehensive,  and  embodied, 
as  we  think,  correct  principles  of  law. 

Without  further  reference  .to  the  grounds 
of  the  motion  to  which  we  have  thus  general- 
ly made  reference,  we  come  now  to  especially 
consider  two  of  the  grounds  which  are  based 
on  the  instructions  given  to  the  Jury,  and 
which  embody  certain  principles  as  being  the 
law  applicable  to  the  facts  of  the  case,  the 
correctness  of  which  is  denied  by  the  plain- 
tiff in  error:    (1)  Error  is  assigned  to  the 


following  charge  of  the  court:  '^Counsel  up- 
on both  sides  have  insisted  on  and  invoked 
the  construction  of  the  court  upon  article  5, 
under  the  written  contract  which  has  been 
offered  in  evidence,  viz.:  That,  in  consid- 
eration for  being  permitted  to  use  the  mile- 
age ticket  for  passage  on  way  freight  trains, 
I  hereby  release  the  company  from  all  lia- 
bility, in  case  of  personal  injury,  or  for  loss 
or  damage  to  baggage,  while  using  said 
freight  train.'  The  court  charges  you  that 
the  railway  company  could  not  stipulate 
against  its  own  negligence.  Should  you  be- 
lieve from  the  evidence  In  the  case  that  the 
plaintiff  was  injured,  and  that  he  was  injured 
by  the  negligence  of  the  railroad  company, 
the  court  charges  you  that  the  article  referred 
to  would  not  release  the  railroad  company 
from  liability."  Passing  for  the  present  ref- 
erence to  the  authorities  cited  by  plaintiff  in 
error,  to  establish  the  proposition  that  a  rail- 
road company  may  contract  for  exemption 
from  responsibility  for  injuries  to  passengers 
riding  on  freight  trains,  we  come  to  consider 
the  meaning  and  application  of  the  provisions 
of  law  which  aro  contained  in  section  2276 
of  the  Civil  Code  of  this  state,  which  is  cited 
as  authority  for  the  proposition  that  the  court 
erred  in  charging  the  Jury  as  heretofore  set 
out  That  section  reads  as  follows:  *'A  com- 
mon carrier  cannot  limit  his  legal  liability 
by  any  notice  given,  either  by  publication  or 
by  entry  on  receipts  given  or  tickets  sold. 
He  may  make  an  express  contract  and  will 
then  be  governed  thereby."  Undoubtedly,  if 
a  carrier  of  passengers  is  a  common  carrier, 
within  the  contemplation  of  this  section  of 
the  Code,  and  if  the  term  "legal  liability"  re- 
fers to  the  obligation  of  the  carrier  of  passen- 
gers to  exercise  extraordinary  diligence  to 
protect  the  lives  and  persons  of  the  passen- 
gers, then,  while  the  carrier  may  not  limit 
such  liability  by  notice,  he  may  do  so  by  an 
express  contract  in  which  case  the  rights 
of  the  parties  will  be  governed  by  the  terms 
of  the  contract  Such  a  construction  would 
give  the  right  to  a  railroad  company  by  ex- 
press contract  to  limit  its  obligation  to  use 
extraordinary  diligence  to  protect  a  passen- 
ger. In  our  Judgment  for  a  number  of  rea- 
sons, no  such  construction  can  be  placed  upoi^ 
this  section  of  the  Code,  nor  do  the  provi- 
sions contained  therein,  as  we  think,  apply 
to  a  carrier  of  passengers.  Just  here  it  may 
be  well  to  consider  for  a  moment  the  ques- 
tion whether  certain  previous  adjudications 
by  this  court  do  not  rule  a  contrary  doctrine, 
as  it  is  claimed  they  do.  The  cases  referred  to 
are  Phillips  v.  Railroad  Co.,  03  Ga.  356,  20 
S.  B.  247;  Boyd  v.  Spencer,  103  Ga.  828,  30 
S.  B.  841;  Railway  Co.  v.  Barlow,  104  Ga. 
213,  30  S.  B.  732;  and  Railway  Oo.  v.  Ricks 
(Ga.)  34  S.  B.  570.  It  is  very  freely  admit- 
ted that  in  some,  if  not  in  all,  of  these  cases, 
this  court  applied  the  provisions  of  this  sec- 
tion to  a  passenger  carrier;  but  the  question 
whether  the  terms  of  this  section  had  such 
application  was  not  made  in  any  of  them,  nor 
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was  that  question  decided  in  any  one  of  these 
cases.  While  much  of  the  language  used, 
both  in  the  headnotes  and  in  the  opinions, 
seems  to  directly  deal  with  the  section  as 
having  application  to  passenger  carriers,  we 
are  only  to  tske  the  rulings  made  as  finally 
dedsiye  of  the  issues  raised  and  presented  in 
the  several  cases.  It  was  assumed  by  all 
the  parties  in  the  cases  referred  to  that  the 
section  did  have  such  applicaticMi,  and,  so 
agreeing,  the  issues  raised  and  determined 
were  on  the  facts.  In  the  Phillips  Case,  su- 
pra, the  point  inyolved  was  whether  there 
was  an  express  contract  which  rendered  the 
imdertaking  of  the  company  with  reference 
to  return  transportation  conditional  upon  acts 
to  be  done  at  the  completion  of  the  original 
trip,  and  before  the  return  trip  was  entered 
upon;  and  this  court  there  ruled  that  there 
was  no  written  evidence  of  such  contract, 
and  that  so  far  as  the  parol  evidence  went, 
it  tended  to  disprove,  rather  than  to  prove, 
the  making  of  any  express  contract  whatever. 
That  was  the  point  on  inquiry  in  that  case. 
The  question  in  the  case  of  Boyd  v.  Spencer 
was  whether  a  mere  notice  on  a  ticket,  to  the 
effect  that  the  ticket  expired  at  a  given  time, 
to  which  the  attention  of  the  passenger  was 
not  called  at  the  time  of  the  purchase  of  the 
ticket,  would  amount  to  an  agreement  be- 
tween the  passenger  and  *  carrier  that  the 
ticket  would  be  used  in  that  time,  so  as  to 
become  "an  express  contract,"  within  the 
meaning  of  section  2276  of  the  Civil  Code. 
The  question  then  for  decision  was  stated  by 
Mr.  Justice  Cobb  in  the  opinion,  on  page  830, 
103  Ga.,  and  page  842,  30  S.  B.,  to  be  *'wheth- 
er,  under  the  plaintiff's  evidence,  it  has  been 
shown  that  he  is  not  entitled  to  recover  be- 
cause a  special  contract  had  been  made  with 
him  limiting  the  time  in  which  his  ticket 
should  be  used.**  No  other  question  was  then 
argued  by  counsel,  discussed  in  consultation, 
or  intended  to  be  ruled,  when  that  decision 
was  rendered.  The  opinion  must  be  read  in 
the  light  of  the  actual  question  then  under 
discussion,  and  any  language  therein  which 
apparently  rules  any  other  question  is  purely 
obiter,  and  is  not  binding  as  authority.  In 
the  case  of  Barlow  the  ruling  was  that  if  one 
entered  the  train  of  a  carrier,  not  for  the  pur- 
pose of  making  the  Journey  called  for  by  the 
ticket,  but  for  the  purpose  of  being  put  off 
so  as  to  make  a  case  for  damages,  and  he  is 
ejected,  he  is  entitled  to  nominal  damages 
only,  and  the  ruling  of  the  court  was  distinct- 
ly put  on  the  proposition  that  there  was 
evidence  to  support  this  state  of  facts,  and 
It  was  therefore  error  to  charge  the  Jury  in 
language  which,  in  effect,  deprived  the  de- 
fendant of  the  benefit  of  this  defense.  The 
ease  of  Railway  Ca  v.  Ricks,  supra,  was  to 
the  effect  that  one  who  had  purchased  a  tick- 
et having  on  its  face  an  express  stipulation 
that  it  would  be  good  for  passage  only  during 
a  specified  period,  and  who,  in  consideration 
of  it  having  been  sold  at  a  reduced  rate,  as- ' 
sented  to  the  stipulation,  had  no  legal  cause 


of  complaint  against  the  railway  company  for 
ejecting  him,  after  the  expiration  of  the  lim- 
it of  time,  on  his  refusal  to  pay  fare.  While, 
as  before  stated,  some  of  the  conclusions 
reached,  and  much  of  the  language  used  In 
those  cases,  are  apparently  contrary  to  what 
is  here  ruled,  yet,  as  the  decision  made  in 
none  of  those  cases  involved  the  question 
which  we  pass  upon  here,  they  are  not  con- 
trolling as  to  such  question. 

Resuming  consideration  of  the  proposition 
that  the  provisions  of  the  section  of  the  Code 
now  under  consideration  do  not  apply  to  a 
carrier  of  passengers,  it  is  significant  that 
under  this  section  the  carrier  who  may  limit 
his  legal  liability  by  express  contract  is  de- 
nominated a  ^'common  carrier."  These  pro- 
visions were  taken  from  the  common  law, 
and  first  became  a  part  of  our  written  law 
by  the  adoption  of  the  Code  of  1863,  and  are 
found  in  section  2041  of  that  Code  in  pre- 
cisely the  same  language  as  they  appear  in 
the  Code  of  1805.  The  Code  of  1863  was, 
under  the  act  of  December  9,  1858,  compiled 
by  codifiers  charged  with  the  duty  of  pre- 
paring a  code  of  laws  for  this  state  which 
should  embrace,  in  a  condensed  form,  the 
laws  of  Georgia,  whether  derived  from  the 
common  law,  the  constitution  of  the  state, 
the  statutes  of  tne  state,  the  decisions  of  the 
supreme  court,  or  the  statutes  of  England  of 
force  in  this  state.  To  ascertain  the  mean- 
ing of  the  section,  therefore,  reference  is  not 
to  be  had  to  a  legislative  intent,  because  the 
law  there  embraced  was  not  the  creation  of 
our  legislative  body.  Of  course,  under  the 
act  adopting  the  Code  of  1805,  it  is  made  to 
assume  the  dignity  of  written  law.  But, 
nevertheless,  it  cannot,  as  written  law,  have 
any  other  and  different  application  than  it 
had  at  common  law,  because,  in  incorporat- 
ing it  into  the  Code,  its  meaning  was  not 
changed,  nor  the  application  of  the  princi- 
ples it  contains  extended.  The  term  ''com- 
mon carrier"  did  not  at  the  common  law  em- 
brace a  carrier  of  passengers.  Neither  does 
it  under  the  definition  found  in  the  Code  in 
connection  with  section  2276.  Nor  are  the 
liabilities  of  a  common  carrier  and  a  car- 
rier of  passengers  the  same,  either  at  com- 
mon law  or  under  our  statutes.  A  "com- 
mon carrier"  is  defined  by  Bouvler  to  be 
"one  whose  business,  occupation  or  regular 
calling  it  is  to  carry  chattels  for  all  persons 
who  may  choose  to  employ  and  remunerate 
him."  The  same  author  defines  another 
class  of  carriers,  whom  he  denominates 
"common  carriers  of  passengers,"  to  be 
"such  as  undertake  for  hire  to  carry  all  per- 
sons indifferently  who  may  apply  for  pas- 
sage, so  long  as  there  is  room,  and  there  is 
no  legal  excuse  for  refusing."  Mr.  Hutch- 
inson, In  his  treatise  on  the  Law  of  Car- 
riers (section  47),  defines  a  "common  car- 
rier" to  be  "one  who  undertakes  as  a  busi- 
ness, for  hire  or  reward,  to  carry  from  one 
place  to  another  the  goods  of  all  persons  who 
may  apply  for  such  carriage."    The  same 
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author,  in  sectioD  407,  declares  that  carriers 
of  pasaengers,  aa  to  the  persons  of  those 
whom  they  carry,  are  not  common  carriers. 
Mr,  Greenleaf,  In  the  second  volume  of  his 
work  on  Evidence  (section  211),  under  the 
inquiry  as  to  who  is  a  common  carrier,  says 
that  "the  defendant  is  proved  to  be  a  com- 
mon carrier  by  evidence  that  he  undertakes 
to  carry  for  persons  generally,  exercising  it 
as  a  public  employment,  and  holding  himself 
out  as  ready  to  engage  In  the  transportation 
of  money  or  goods  fui  hire  as  a  business,  and 
not  as  a  casual  occupation."  Again,  in  the 
8am«  section,  he  declares  that  "hackney 
coachmen  and  others,  whose  employment  is 
solely  to  carry  passengers,  are  not  regarded 
as  common  carriers  in  respect  of  the  persons 
of  the  passengers."  But  it  is  not  necessary 
that  we  should  go  further  in  order  to  show 
that  at  common  law  the  definition  of  a  com* 
mon  carrier  -was  confined  to  one  who  trans- 
ported goods.  All  the  text  writers,  so  far 
as  we  know,  confine  this  appellation  to  such 
carriers.  Indeed,  our  own  Code,  in  sections 
2263  and  2264,  defines  a  "common  carrier" 
to  be  one  who  undertakes  to  transport  goods 
for  a  compensation,  and  who  pursues  the 
business  constantly  or  continuously  for  any 
period  of  time,  or  any  distance  of  transporta- 
tion. These  sections  were  likewise  taken 
from  the  common  law,  and  in  connection 
with  section  2276,  the  meaning  of  which  we 
are  now  considering,  were  codified  and 
placed  together  in  the  Oode  of  1863;  and,  to 
show  that  a  distinction  was  meant  to  ex- 
ist, another  provision  of  the  common  law  in 
reference  to  carriers  of  passengers  was 
placed  in  immediate  connection  with  them, 
in  the  Oode  of  1863  at  the  same  time,  and 
appears  now  as  section  2266  of  our  Civil 
Oode,  which  declares  that  a  carrier  of  pas- 
sengers is  bound  also  to  extraordinary  dili- 
gence on  behalf  of  himself  and  his  agents 
to  protect  the  lives  and  persons  of  his  pas- 
sengers. The  use  of  the  word  "also"  in  the 
section  of  the  Code,  following  the  definition 
of  a  "common  carrier,"  and  declaring  that 
common  carriers  shall  be  bound  to  extraordi- 
nary diligence,  is  clearly  indicative  of  the 
legal  distinctions  which  existed  between 
common  carriers  and  i>assenger  carriers.  If 
the  subject  is  examined,  no  possible  doubt 
can  remain  that  at  common  law  the  term 
"common  carrier"  did  not  embrace  a  carrier 
of  passengers.  Bouv.  Law  Diet  tit  "Com- 
mon Carrier";  Hutch.  Car.  §  47.  See,  also, 
Bouv.  Law  Diet  tit  "Common  Carriers  of 
Passengers."  Now,  as  the  provisions  6f  the 
Oode  taken  from  the  common  law  deal  sepa- 
rat^y  with  the  liabilities  of  common  carriers 
and  carriers  of  passengers,  and  make  a  dis- 
tinction between  these  carriers  by  designat- 
ing a  common  carrier  as  a  carrier  of  goods, 
this  common-law  meaning  given  to  the  words 
"commcm  carrier**  must  go  with  them  into 
the  Code,  when  the  meaning  of  a  cognate 
section,  which  limits  the  right  to  fix  lia- 
bility to  common  carriers,  is  to  be  asctf- 


tained.  At  common  law,  and  under  the  stat- 
ute (Code,  i  2264),  a  common  carrier  was  an 
insurer  of  the  goods  which  he  undertook  tc 
transport  Such  was  his  legal  liability,  and 
he  was  made  to  answer  in  dollars  and  cents 
for  the  value  of  goods  lost  or  destroyed,  un- 
less such  loss  or  destruction  was  occasioned 
by  the  act  of  God  or  the  enemies  of  the 
king.  No  such  liability  extends  to  the  car- 
rier of  passengers,  and,  strange  as  it  may 
seem,  both  at  common  law  and  under  our 
statute,  the  responsibility  of  a  passenger  car- 
rier for  the  lives  and  persons  of  his  passen- 
gers is  less  in  degree  than  a  common  car- 
rier in  the  transportation  of  goods.  The 
former  is  bound  only  to  extraordinary  dili- 
gence; the  latter,  not  only  to  extraordinary 
diligence,  but,  if  the  goods  are  injured  or 
destroyed,  no  excuse  avails  him,  unless  such 
injury  or  destruction  was  occasioned  by  the 
act  of  God  or  the  public  enemies  of  the  state. 
The  reasons  are  obvious:  A  box  of  goods 
remains  where  it  is  placed;  a  man  has 
locomotion  and  a  will.  When  a  carrier  re- 
ceives the  first  he  has  absolute  control; 
while  his  control  of  the  passenger  is  lim- 
ited to  the  promulgation  of  rules,  which  may 
or  may  not  be  observed.  In  the  days  of 
Chief  Justice  Marshall,  a  case  came  before 
the  supreme  court  of  the  United  States 
which  involved  the  determination  of  thp 
question  whether  the  liability  of  the  carrier 
which  had  received  for  transportation  cer- 
tain negro  slaves,  some  of  whom  were 
drowned,  was  that  of  a  common  carrier  or 
a  carrier  of  passengers.  Boyce  v.  Anderson, 
2  Pet  150,  7  L.  Ed.  879.  It  was  contended 
that  the  liability  of  the  carrier  was  that  of 
a  common  carrier.  In  holding  adversely  to 
this  claim,  the  chief  Justice  said:  "In  the  na- 
ture of  things,  and  in  his  character,  the  slave 
which  was  being  transported  was  more  like 
a  passenger  than  a  package  of  goods;  that 
he  had  volition  and  feelings,  which  could 
not  be  disregarded;  that  these  properties 
could  not  be  overlooked  in  conveying  him 
from  place  to  place;  that  he  could  not  be 
stowed  away  as  a  common  package;  that 
being  left  at  liberty,  he  might  escape:  and 
that  the  carrier  did  not  have,  and  could  not 
have,  the  same  absolute  control  over  him 
that  it  had  over  inanimate  matter."  In  his 
Treatise  on  the  Law  of  Notice,  Mr  Wade,  in 
section  531,  treating  the  subject  of  notice  by 
carriers  limiting  their  liability,  says:  *The 
carriers'  notices  by  which  their  liability  is 
sought  to  be  limited  have  reference  (1)  to  the 
notice  by  which  they  endeavor  to  qualify 
or  restrict  their  responsibility,  imposed  by 
law,  as  special  insurers  of  the  articles  com- 
mitted to  their  charge;  (2)  the  notice  by 
which  their  responsibility  as  carriers  is  ter- 
minated." Section  2276  simply  prescribes  the 
common-law  rule  applicable  exclusively  to 
carriers  of  goods,  and  the  legal  liability  re- 
ferred to  in  the  section  is  the  liability  which 
the  law  imposed  on  such  carriers  as  insur- 
ers of  the  goods  which  they  undertook  tc^ 
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tran^ort,  and  did  not  ha,Ye,  and  could  not 
haye^  from  the  difference  In  the  nature  of 
the  liability  of  each,  any  reference  to  a  car- 
rier of  paesengere.  But  it  may  be  said  that, 
as  by  the  proYlelon  made  In  the  eectliHi  a 
common  carrier  could  not  limit  his  legal 
liability  by  entry  on  "tickets  sold,"  it  waa 
the  contemplation  that  such  an  Inhibition 
should  apply  to  passenger  carriers  because 
tickets  axe  only  sold  to  and  for  the  trans- 
portation of  passengers.  The  reply  to  this 
suggestion  is  that  as  to  the  baggage  of  pas- 
sengers the  carrier  is  under  liability  as  a 
common  carrier,— that  is,  an  insurer  of  goods, 
—while  a  different  rule  prevails  as  to  the  lia- 
bility for  injury  to  passengers.  Bout.  Law 
Diet  tit  ''Common  Carriers  of  Passengers"; 
Story,  Bailm.  U  488,  600,  601  It  is  only  on 
the  ground  of  negligence  that  the  carrier  of 
passengers  is  held  liable.  2  GreenL  By. 
i  222.  We  take  it,  inasmuch  as  the  section 
of  the  Code  confines  the  power  to  common 
carriers,  that  it  has  reference  to  the  bag- 
gage or  personal  effects  of  the  passenger 
which  it  undertakes  to  transport  when  the 
rule  is  extended  to  entries  on  tickets  sold. 
This  view  is  further  strengthened  because 
of  the  fact  that  while  the  carrier  cannot 
limit  his  liability,  as  we  have  seen,  for  ex- 
traordinary diligence  to  the  passenger,  he 
may  by  express  contract  relieYe  himself  of 
the  law  which  makes  him  an  insurer  of  the 
baggage  of  that  passengw.  By  section  2280 
of  our  CiTil  Code^  it  is  proTided  that  the  car- 
rier of  passengers  is  responsible  for  baggage 
placed  in  his  custody;  and  by  section  2288 
of  the  same  Code  it  is  proTided  that  a  car^ 
rier  of  passengers  may  limit  the  value  of 
the  baggage  to  be  taken  for  the  fare  paid, 
but  that  in  case  of  loss,  though  no  extra 
freight  has  been  demanded  or  paid,  the  car- 
rier is  responsible  for  the  value  of  the  bag- 
gage lost  When  these  sections  of  the  Code 
are  construed  together,  and  in  connection 
with  2278,  they  wiU  be  found  to  be  in  entire 
harmony.  This  court  in  several  cases  has 
had  occasion  to  make  application  of  the  sec- 
tion of  the  Code  ^ow  under  consideration, 
and  In  each  instance  it  has  been  treated  as 
applying,  even  with  the  words  "tickets  sold" 
incorporated,  to  a  carrier  of  goods.  In  the 
case  of  Dibble  v.  Brown,  12  Ga.  224,  this 
court  through  Judge  Nisbet,  said:  'The 
queetion  is  mooted  in  the  books  whether 
such  persons,  as  regards  baggage  accom- 
panying travelers,  are  liable  as  common  car- 
riers or  as  private  persons  engaging  to  carry 
for  hire.  If  the  former,  they  are  liable  as 
insurers  against  loss,  except  when  occa- 
sioned by  the  act  of  God  and  the  public 
enemies;  and.  If  the  latter,  they  are  bound 
only  to  due  and  reasonable  skill  and  dili- 
gence in  their  undertaking.  It  is,  however, 
now  well  settled  that  they  are  liable  for  bag- 
gage as  common  carriers.  Without  other 
compensation  than  the  fare  for  passengers, 
they  are  liable  for  their  baggage  as  com- 


mon carriers  are  liable  for  goods  delivered 
to  them  for  transportation;  that  is,  they  are 
liable  for  baggage  at  all  events,  except  when 
destroyed  by  the  act  of  God  or  irresistible 
accident  and  the  public  enemies,"— citing  a 
number  of  cases.  It  is  therefore  not  illog- 
ical that  the  Civil  Code  should  provide,  as 
it  does  in  section  2288,  that  a  carrier  of  pas- 
sengers may  limit  the  value  of  the  baggage 
to  be  taken  for  the  fare  paid,  because  such 
a  carrier  of  passengers  is,  as  to  the  baggage 
ot  the  passenger,  a  common  carrier;  and  it 
would  seem,  under  the  operation  of  section 
2276^  that  while  this  limit  of  liability  can- 
not be  made  by  a  notice  given,  nor  by  an 
entry  on  the  ticket  sold  to  the  passenger, 
it  may  be  accomplished  by  an  express  con- 
tract made  between  the  passenger  who  owns 
the  baggage  and  the  carrier  who  receives  it, 
and  that  both  will  be  governed  by  the  terms 
of  such  contract  In  the  case  of  Express 
Co.  V.  Newby,  86  Ga.  636,  this  court  ruled 
that  an  express  company  which  pursues  con- 
tinuously the  business  of  transporting  goods 
was  a  common  carrier,  and,  quoting  ex- 
actly the  section  of  the  Code  under  consid- 
eration, declared  that  '*our  Code  has  incor- 
porated the  rules  of  the  common  law,  as  ex- 
pounded in  <3eorgia,  in  Fish  v.  Chapman,  2 
Ga.  849,  and  with  it  we  are  satisfied."  A 
reference  to  the  case  in  2  Ga.  will  show  a 
very  learned  and  comprehensive  treatment 
of  the  right  of  a  common  carrier  to  limit  his 
liability  by  notice.  In  the  case  of  Express 
Co.  V.  Purcell,  37  Ga.  103,  Chief  Justice  War- 
ner, after  declaring  that  the  liability  of  a 
common  carrier  is  regulated  by  law  on  the 
ground  of  public  policy,  and  that  he  could 
not  be  permitted  by  his  own  act  to  limit  the 
effect  and  operation  of  that  law,  and  thereby 
defeat  that  public  policy,  quotes  the  section 
of  the  Code  now  under  consideration,  and 
declares  that  "the  legal  liability  of  a  com- 
mon carrier  as  defined  by  the  law  is  one 
thing;  his  legal  liability  as  a  common  car- 
rier under  an  express  contract  made  with 
the  shipper  is  another  and  quite  a  different 
thing.  In  the  latter  case  his  liability  will 
depend  upon  the  terms  of  that  express  con- 
tract and  will  be  governed  by  it"  And  fur- 
ther on  in  the  same  opinion  he  says:  *The 
common  carrier  and  the  shipper  may  enter 
into  an  express  contract  outside  of  the  re- 
ceipt given  for  the  goods,  in  regard  to  the 
carrler*s  liability,  and  then,  both  parties  hav-  « 
ing  a  fair  opportunity  to  understand  the 
terms  of  the  contract  will  be  governed  by 
it"  Again,  in  the  case  of  Mosher  v.  Express 
Co.,  88  Ga.  42,  Chief  Justice  Warner,  after 
quoting  the  Code  of  1863.  which  is  in  the 
exact  language  of  that  now  under  consider- 
ation, says:  'This  section  of  the  Code  was 
considered  and  construed  1^  this  court  at 
the  last  term  in  two  cases  (Express  Co.  v. 
Newby,  and  Express  Co.  v.  Purcell).  This 
provision  of  the  Code  is,  in  our  judgment  a 
wise  and  salutary  provi8i<m»  intended  to  pro- 
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tect  the  ptiblic  from  imposition  and  surprise 
in  the  hurried  transaction  of  business  with 
these  express  companies,  in  the  forwarding 
of  small  parcels,  as  well  as  valuable  pack- 
ages, by  all  sorts  of  people,  some  of  whom 
might  not  be  able  to  read  the  printed  stipu- 
lations annexed  to  the  receipt  giyen  for  the 
goods,  and,  if  they  could  read  them,  would 
not  be  able  to  comprehend  the  legal  effect 
thereof." 

We  have  taken  much  time,  and  occupied 
a  good  deal  of  space,  in  endeavoring  to  show 
that  the  provisions  of  this  section  of  the 
Code  are  not  applicable  to  a  carrier  of  pas- 
sengers. We  have  done  so  because  the  ques- 
tion is  an  important  one,  and  also  because  a 
different  ruling  would  seem  to  have  been 
made  in  other  cases  decided  by  this  court 
to  which  reference  has  been  made.  But  a 
final  and  conclusive  answer  to  the  proposi- 
tlcm  that  this  section  does  not  apply  to  a 
carrier  of  passengers  is  found  in  the  gener- 
ally accepted  proposition  that  a  carrier  of 
passengers  for  hire  cannot  avoid,  even  by  an 
express  contract,  his  liability  for  negligence. 
So  far,  we  do  not  know  that  it  has  ever  been 
doubted  in  this  state  that  a  carrier  of  pas- 
sengers could,  by  contract  or  otherwise,  avoid 
his  liability  for  the  negligence  of  himself  or 
servants.  Tlie  compilers  of  the  American  & 
ICngllsh  Ekicyclopedia  of  Law  declare  that 
»dch  is  the  well-settled  rule  by  the  decisions 
of  the  federal  court  and  the  great  weight  of 
authority  in  the  several  states,  and  for  this 
proposition  is  cited:  Hart  v.  Bailroad  Co., 
112  U.  S.  331,  5  Sup.  Ot  151,  28  L.  Ed.  717; 
Abrams  v.  Ballway  Co.,  87  Wis.  485,  58  N. 
W.  780;  Bailroad  Co.  v.  Ashley,  14  C.  C  A. 
368,  67  Fed.  209;  Bailroad  Go.  v.  Curran,  19 
Ohio  St  1;  Libby  v.  Ballway  Co.,  82  Mo.  292; 
Bailway  Oa  v.  Ivy,  71  Tex.  409,  9  8.  W.  346; 
Piedmont  Mfg.  Oo.  v.  Columbia  &  O.  B.  Co., 
19  8.  C.  853.  In  the  case  of  Bailroad  Co.  v. 
Lockwood.  17  WalL  857,  21  L.  Ed.  627,  the 
supreme  court  of  the  United  States  laid  down 
three  propositions  on  this  sobject:  First, 
that  a  common  carrier  could  not  lawfully 
stipulate  for  exemption  from  responsibility 
when  such  exemption  was  not  Just  and  rea- 
sonable in  the  eye  of  the  law;  secondly, 
that  it  is  not  just  and  reasonable,  in  legal 
contemplation,  for  a  common  carrier  to  stipu- 
late for  exemption  from  responsibility  for 
the  negligence  of  himself  or  his  servants; 
*  thirdly,  that  these  propositions  apply  to  both 
carriers  of  goods  and  carriers  of  passengers 
for  hire,  with  special  force  to  the  latter. 
To  the  same  effect,  see  Bailway  Co.  v.  Fay- 
lor,  126  Ind.  126,  25  N.  E.  869;  Bailway  Co. 
V.  McOown,  66  Tex.  640;  Jacobus  v.  Ball- 
way  Co.,  20  Minn.  125  (GIL  110).  Judge  Bay, 
in  his  work  on  Negligence  of  Imposed  Du- 
ties ("Passenger  Qtrriers")  on  page  262, 
states  the  general  rule  to  be  that  "a  carrier 
cannot  by  contract  exempt  itself  from  lia- 
bility for  injuries  and  damages  resulting 
from  Its  own  negligence  or  negligence  of  its 


servants.  The  public  have  an  Interest  in 
the  contract,  which  a  private  individual  can- 
not waive,"— citing  Willis  v.  Bailway  Co.,  62 
Me. 488;  Mann  v.  Birchard,  40  Vt  826;  Squire 
V.  Baihroad  Co.,  98  Mass.  239;  Bailroad  Co. 
V.  Oden,  80  Ala.  38;  Grogan  v.  Express  Co., 
114  Pa.  St  523,  7  AtL  134.  Mr.  Wood,  In 
the  third  volume  of  his  Law  of  Bailroads 
(section  425),  says:  "In  most  of  the  states, 
while  the  carrier  may  impose  reasonable  lim- 
itations upon  his  liability,  he  cannot  by  any 
provision,  however  explicit  or  direct,  screen 
himself  from  liability  for  loss  or  injury  re- 
sulting from  his  own  or  his  servants'  negli- 
gence. The  principal  ground  upon  which  the 
right  of  a  carrier  to  limit  his  liability  by  con- 
tract in  any  manner  he  pleases  can  be  denied 
is  that  by  reason  of  the  public  character  cl 
his  business  such  contracts  are  opposed  to 
public  policy."  And  Mr.  Fetter,  in  his  trea- 
tise on  the  Law  of  (^rrlers  of  Passengers, 
in  section  389,  states,  on  authority,  that  the 
American  role  is  that  common  carriers  can- 
not, even  by  express  contract,  limit  their  lia- 
bility for  their  own  or  their  servants'  negli- 
gence in  respect  to  passengers  for  hire,  and 
that  this  rule  has  been  adopted  in  the  great 
majority  of  the  American  States  as  a  part  of 
the  common  law;  citing  Bailway  0>.  v.  Sel- 
by,  47  Ind.  471;  Doyle  v.  Bailroad  Ck>.,  166 
Mass.  492,  44  N.  E.  611,  33  L.  B.  A.  844; 
Jones  V.  Bailway  Co.,  125  Mo.  666,  28  S.  W. 
883,  26  U  B.  A.  718;  Bailroad  Co.  v.  Chene- 
with,  52  Pa.  St  382.  See,  also.  Cook  v.  Bail- 
road (}o.,  72  Ga.  50;  Bailroad  Oo.  v.  Keener^ 
93  Ga.  808,  21  S.  E.  287;  Bailroad  Oo.  v. 
Gann,  68  Ga.  353.  While  the  Georgia  cases 
cited  above  are  mainly  applicable  to  cases  re- 
specting the  carriage  of  goods,  the  principle 
of  an  inability  to  contract  against  their  own 
negligence  is  equally  applicable,  but  with 
greater  force,  to  a  carrier  of  passengers  for 
hire.  Even  if  section  2276  of  the  0)de  ap- 
plied to  the  carriers  of  passengers,  it  would 
not  avail  the  plaintiff  in  error  anything  un- 
der the  contract  which  is  now  being  consid- 
ered. That  section  refers  to  the  limitation 
of  liability  by  common  ca,rriers.  If  the  con- 
tract which  was  entered  into  by  the  plaintiff 
in  error  and  the  carrier  In  this  case  were  to- 
be  given  the  full  effect  it  is  claimed  to  have, 
it  would  not  operate  as  a  limitation,  but  as  a 
complete  and  full  release  of  liability,  not 
only  from  the  negligence  of  the  company  or 
its  servants,  but  from  all  other  causes  as 
well.  The  words  of  the  contract  are,  •*! 
hereby  release  the  company  from  all  liability 
in  case  of  personal  injury  •  •  •  while 
using  said  freight  train."  Even  If  the  right 
to  limit  his  liability  by  express  contract  had 
been  given  to  a  passenger  carrier,  such  au- 
thority could  not  be  made  to  extend  to  an 
exemption  from  all  liability.  We  are  of  the 
opinion  that  the  contract  set  up  by  the  de- 
fendant in  the  court  below  could  not  have 
the  legal  effect  of  barring  the  plaintiff's  right 
to  recover  damages  for  Injuries  which  he  sua 
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while  a  passenger  on  tlie  car  by  rea- 
won  of  the  negligence  of  the  servants  and 
employte  of  the  defendant 

2.  It  is  complained  that  the  court  erred  in 
charging  the  Jury  that  'Mt  Is  extraordinary 
diligence  to  which  the  court  e8];>eclally  directs 
your  attention,  because  the  raihroad  compa- 
nies &te  bound  to  use  extraordinary  dili- 
g^ice  towards  the  safety  of  a  person  tray- 
eling  upon  their  cars.  Regardless  of  the 
mode  of  conveyance,  a  common  carrier  in 
each  case  Is  bound  to  the  exercise  of  ex- 
traordinary care  and  diligence  towards  the 
ccffiveyance  of  passengers.**  The  specific  er- 
ror alleged  is  that  the  charge  ignored  the 
written  contract,  and  held  defendant  to  ex- 
traordinary diligence,  though  the  plaintiff 
had  contracted  in  writing  that  he  would  not 
hold  the  company  liable  for  personal  injuries 
received  while  he  was  using  the  freight 
train.  We  see  no  error  in  this  Instruction  to 
the  Jury.  A  carrier  of  passengers  is  bound 
to  extraordinary  diligence,  on  behalf  of  hlm- 
aelf  and  his  agents,  to  protect  the  lives  and 
persons  of  his  passengers.  We  have  en- 
deavwed  to  show  that  he  could  not  by  ex- 
press contract  waive  this  obligation  which 
the  law  puts  upon  him.  If  the  railroad  com- 
pany receives  a  passenger  on  one  of  Its 
freight  trains,  the  character  of  the  train  upon 
which  he  is  received  does  not  fix  its  liability, 
but  the  relation  of  carrier  and  passenger  ea- 
tablishes  it  In  the  case  of  Ball  v.  Mabry, 
91  Ga.  782,  18  N.  E.  04,  this  court  ruled  that 
tlie  degree  of  diligence  due  from  a  common 
carrier  to  a  passenger  is  extraordinary,  no 
matter  what  means  of  conveyance  may  be 
employed,  and  that  this  standard  of  diligence 
applies  as  well  where  the  passenger  is  car- 
ried upon  a  freight  train  as  it  does  where  he 
l8  carried  upon  a  passenger  train;  and,  fur- 
ther, that  a  passenger  who  voluntarily  takes 
passage  on  a  freight  train  takes  the  risk  of 
the  usual  and  necessary  Jolts  and  Jars  which 
happen  in  the  making  up  and  running  of  such 
train;  but,  when  a  carrier  takes  a  passenger 
on  a  freight  train,  he  must  use  extraordinary 
care  in  preventing  unusual  and  unnecessary 
Jolts  and  Jars,  so  as  to  protect  the  passenger, 
Just  as  he  is  required  to  do  to  prevent  any 
Jolt  or  Jar  on  a  passenger  train  which  would 
be  likely  to  injure  the  passenger.  This  be- 
ing true,  if  the  carrier  could  not  waive  his 
negligence  in  the  one  case,  where  the  pas- 
senger is  received  on  a  regular  passenger 
train,  he  could  not  in  the  other  case,  where 
the  passenger  is  received  on  a  freight  train. 
We  have  given  to  the  principles  of  law  in- 
volved in  this  case  careful  consideration,  and, 
in  our  opinion,  they  were  properly  stated  by 
the  trial  Judge  in  his  instructions  to  the  jury, 
and,  as  there  was  evidence  sufllcient  to  sus- 
tain the  verdict  which  they  rendered,  the 
comt  did  not  err  in  overmling  the  motion 
for  a  new  triaL  Judgment  affirmed.  All  the 
Jnatices  concurring,  except  FISH,  3^  absent 
on  account  of  sicknen. 
86B.E.-14 
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BOUTHBRN   RY.  OO.  v.  WATSON. 

(Supreme  Court  of  Georgia.    June  5,  1900.) 

CARRIERS— LIMITING  LIABILITY— NEGLIGENCE 
—REGULATIONS— VALIDITY. 

L  While  the  section  of  the  Code  wiiich  de- 
nies to  a  carrier  the  right  to  limit  his  legal 
liability  by  a  notice  or  entry  on  receipts  given 
or  ticlcets  sold,  l)ut  declares  that  he  may  do 
80  by  express  contract,  applies  only  to  carriers 
of  goods,  yet,  under  general  law,  a  carrier  of 
passengers  cannot  limit  his  legal  liability  for 
tho  consequences  of  his  own  negligence  by  such 
niitioe,  or  even  by  express  contract. 

'J.  A  carrier  of  passengers,  however,  has  the 
legal  right  to  make  reasonable  rules  and  regu- 
lations for  the  conduct  of  its  business  in  the 
transportation  of  passengers.  When  a  regu- 
lation is  made  affixing  a  limit  to  the  time  in 
which  a  ticket  shall  be  good,  and  the  time  of 
the  limit  aflPords  to  the  passenger  ample  oppor- 
tunity to  make  his  journey  with  safety  and 
convenience  to  himself,  such  a  regulation,  if 
otherwise  reasonable,  becomes  a  part  of  the 
contract  of  carriage,  and  if,  after  the  expira- 
tion of  the  limit  of  time  specified  on  his  ticket, 
the  passenger  tenders  the  same  for  his  trans- 
portation, and  for  refusing  to  pay  fare  is  eject- 
ed from  the  train  in  a  decorous  and  proper 
manner  by  the  conductor,  such  ejection  affords 
no  cause  of  action  against  the  carrier. 

3.  A  regulation  so  limiting  the  period  of 
transportation,  when  it  embraces  a  provision 
for  refunding  the  purchase  i)rice  of  the  ticket, 
or  any  unused  part  thereof,  if  not  used  within 
the  limited  period,  is,  as  a  matter  of  law,  held 
to  be  reasonable. 

(Syllabus  by  the  Cburt.) 

Error  from  city  court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Action  by  I.  M.  Watson  against  the  South- 
em  Railway  Company.  Judgment  for  plain 
tiff,  and  defendant  brings  error.    Reversed. 

Charlton  B.  Battle,  for  plaintiff  in  error. 
Robt  T.  Daniel, .  W.  H.  Beck,  and  Q.  R. 
Hutchens,  for  defendant  in  error. 

LITTLB,  J.  Watson  instituted  an  action 
against  the  Southern  Railway  Company  to 
recover  damages  for  being  wrongfully  eject- 
ed from  one  of  the  cars  of  the  defendant, 
while  a  passenger,  on  June  1,  1897.  A  trial 
of  the  case  resulted  hi  a  verdict  for  the  plain- 
tiff for  $200.  Defendant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  he  ex- 
cepted. It  appeared  from  the  evidence  that 
the  plaintiff  lived  at  Tallapoosa,  Ga.,  which 
was  situated  on  one  of  the  lines  of  the  de- 
fendant's railroad.  He  desired  to  go  to 
Columbus,  Ga.,  to  which  point  the  defendant 
also  maintained  and  operated  a  railroad. 
Plaintiff  consulted  the  agent  of  the  defend- 
ant in  Tallapoosa,  and  informed  him  that 
he  desired  to  be  in  Columbus  by  10  o'clock  on 
the  next  day,  and  was  informed  by  the  agent 
that  there  was  no  train  running  directly 
from  Talhipoosa  to  Columbus,  but  that  he 
could  go  to  Atlanta  from  Tallapoosa  on  Fri- 
day night,  and,  leaving  Atlanta  on  the  early 
morning  train,  would  arrive  in  Oolnmbus  by 
9  o'clock.  The  agent  also  told  plahitiff  that 
he  could  purchase  a  through  ticket  from  Tal- 
lapoosa to  CX)lQmbus,  for  which  there  would 
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be  no  reductloiL  In  the  rate*  bnt  would  saye 
him  the  trouble  of  purchasiiDig  another  ticket 
In  Atlanta.  The  agent  said  nothing  to  the 
plaintiff  as  to  the  kind  or  character  of  the 
ticket  which  he  would  furnish  him.  After 
this  conversation,  plaintiff  purchased  a 
tbrough  ticket  from  Tallapoosa  to  Columbus, 
and,  leaving  Tallapoosa  at  8:30  o'clock  on 
Friday  night,  he  reached  Atlanta  about  11 
o'clock  the  same  night.  The  train  for  Co- 
lumbus regularly  left  Atlanta  about  5  o'clock 
in  the  morning.  Plaintiff  went  to  the  sta- 
tion next  morning  at  a  very  early  hour,  but 
did  not  take  the  train,  because,  having  tem- 
porarily left  the  station,  when  he  returned 
the  train  had  departed.  There  was  also  a 
train  which  left  Atlanta  daily  in  the  after- 
noon, reaching  Columbus  early  at  night.  The 
route  to  Columbus  from  Athinta  by  the  South- 
em  Railway  was  over  its  main  line  to  Mc- 
Donough,  and  from  there  over  the  Georgia 
Midland  Division  to  Columbus.  The  cars  for 
Columbus  were  attached  to  a  train,  and  car- 
ried to  McDonough  and  detached.  These 
cars  were  then  attached  to  another  locomo- 
tive, and  carried  on  to  Columbus  in  charge 
of  another  conductor.  Plaintiff  remained  in 
Atlanta  on  Saturday.  On  Sunday  he  went 
up  to  DouglasviUe,  and  returned  to  Atlanta, 
and  on  the  Tuesday  morning  following 
boarded  the  train  for  Columbus.  The  con- 
ductor on  the  train  between  Atlanta  and 
McDonough  declined  to  accept  for  passage 
the  ticket  which  plaintiff  had  purchased  in 
Tallapoosa  on  the  Friday  previous,  because 
it  was  a  limited  ticket,  and  the  limit  of  time 
Iiad  expired.  This  train  did  not  stop  at  any 
point  between  Atlanta  and  McDonough,  and 
the  conductor  Informed  the  plaintiff  that  the 
conductor  from  McDonough  to  Columbus 
would  not  accept  the  ticket  for  passage. 
After  leaving  McDonough,  he  presented  the 
ticket  to  the  second  conductor,  who  refused 
to  accept  it  for  passage,  and  when  the  train 
reached  Qriffln  the  plaintiff  was  requested  to 
leave  the  train.  He  declined  to  do  so,  and 
was  ejected.  Concerning  the  manner  of  ejec- 
tion, there  is  no  complaint  Plaintiff  had  fre- 
quently purchased  tickets  over  the  lines  of 
the  Southern  Railway  since  1886,  but  testi- 
fied that  he  had  never  inspected  any  of 
those  tickets  to  ascertain  whether  they  were 
limited  or  unlimited.  He  did  not  know  at 
the  time  it  was  purchased  that  his  ticket 
was  limited.  He  knew  that  it  had  holes 
punched  in  it,  because  he  saw  the  agent  when 
he  made  the  holes,  but  did  not  look  to  see 
for  what  purpose  they  were  made.  After 
arriving  at  McDonough,  plaintiff  knew  that 
his  ticket  had  expired,  but  he  thought  It  was 
possible  that  the  conductor  might  pass  him 
on  it  He  was  informed  by  the  second  con- 
ductor that  if  he  would  take  the  ticket  back 
to  Tallapoosa,  where  It  was  issued,  the 
amount  of  money  he  paid  for  it  would 
doubtless  be  refunded.  Plaintiff  testified 
further  that  at  the  tim^  be  was  ejected  he 
had  sufficient  money  with  which  to  pay  his 


fare  to  Oolnmbua,  but  not  enough  to  pay 
his  fare  to  Columbus,  hotel  blU,  and  return 
passage.  He  also  testified  that  the  limit  on 
the  ticket  gave  him  time  to  go  from  Talla- 
poosa to  Columbus.  It  was  shown  that  the 
regular  fare  from  McDonough  to  Columboa 
was  $2.94,  and  that  all  local  tickets  issued 
by  the  Southern  Railway  Company  are  limit- 
ed tickets,  and  good  for  continnoos  passage 
only.  The  limit  is  expressed  by  punching  out 
the  date  on  the  margin  of  the  ticket  The 
sale  of  limited  tickets  exclusively  began  on 
May  15,  1896.  Each  ticket  shows  that  it 
is  limited*  and  the  time  in  which  it  maj  be 
used.  Notices  of  this  regulation  were  post- 
ed in  the  ticket  windows  and  waiting  rooms 
at  all  of  the  depots.  In  plain,  legible  type, 
phiced  in  conspicuous  places.  The  ticket 
which  the  plaintiff  purchased  on  May  28th 
was  limited  as  good  for  use  through  May 
29th.  The  plaintiff  paid  reguhu:  fare  for 
the  ticket  It  was  also  testified  that  the 
regulation  for  the  adoption  of  Umited  local 
tickets  was  made  by  the  raihroad  in  1896,  for 
the  reason  that  the  limited  ticket  conferred 
benefits  on  the  passenger  and  the  railway 
company  beyond  those  afforded  by  an  unlim- 
ited ticket  If  a  passenger  should  lose  his 
ticket  or  have  it  stolen  from  him,  and  it 
has  not  been  used  within  the  tlm^  limited, 
the  railway  company  refunds  the  amount 
paid  to  the  purchaser.  Without  a  limitation, 
no  such  refunding  could  be  made,  because 
it  would  be  impossible  to  ascertain  when  the 
ticket  might  thereafter  be  used.  The  reg- 
ulation was  beneficial  also  to  the  railway 
company,  because  it  enabled  it  to  more  prop- 
erly check  its  accounts,  which  Include  sales 
of  tickets  by  agents,  as  well  as  their  collec- 
tion by  conductors;  and  it  also  diminished 
the  opportunity  for  the  fraudulent  manipula- 
tion of  a  ticket  either  to  the  injury  of  a  pas- 
senger or  the  revenues  of  the  company.  It 
was  also  testified  that  10  or  12  tickets  are 
daily  redeemed  by  the  defendant  company. 
The  plalnUff  testified  hi  rebuttal  that  he  had 
never  seen  any  of  the  notices  in  relation  to 
the  limitation  of  tickets,  nor  did  he  know  that 
the  ticket  he  purchased  was  limited. 

There  are  many  grounds  set  out  in  the  mo- 
tion for  new  trial,  which,  if  considered,  would 
require  a  discussion  of  many  questions  which, 
under  the  view  that  we  take  of  this  case, 
are  not  material  to  the  ascertainment  of  the 
rights  of  the  respective  parties.  After  all. 
the  merits  of  the  case  must  depend  on  a  solu- 
tion of  the  question  whether  one  who  has  paid 
full  fare  for  transportation  between  two 
points  on  a  railway  line,  and  receives  a  ticket 
which  bears  on  its  face  a  limitation  of  the 
time  in  which  it  may  be  used  for  passage, 
is  bound  by  the  terms  of  such  limitation,  in 
the  absence  of  any  further  notice  or  contract 
It  is  not  necessary  for  the  puipoeeg  of  this 
ease  to  enter  into  a  diacusskm  of  the  question 
whether  a  ticket  purchased  by  a  proq^ectSve 
passenger  constitutes  the  contract  of  carriage 
between  the  carrier  and  passenger,  or  whether 
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It  Is  In  law  simply  a  token  or  receipt  tbat  tlie 
passage  money  bas  been  paid.  Many  ajn^sr- 
ently  well-considered  authorities  go  to  the  ez^ 
tent  of  rollng  that  the  terms  and  conditions 
printed  upon  the  ticket  constitute  the  omtract 
between  the  partiea  Others,  however,  enti- 
tled to  equal  weight,  dedare  that  the  words 
placed  upon  a  ticket  which  the  passenger 
receiyes  do  not  constitute  the  contract,  but 
that  it  is  simply  evidence  of  the  receipt  by  the 
carrier  of  the  passage  money,  and  a  token 
that  a  contract  of  carriage  has  been  made. 
The  latter  view  seems  to  be  more  in  accord 
with  the  views  heretofore  expressed  by  this 
court  in  several  cases  than  the  former.  It 
may  not  be  amiss,  however,  to  remark  that 
it  Is  somewhat  singular  that,  admitting  the 
ticket  to  be  only  the  token  of  a  contract,  yet, 
when  that  token  bears  on  its  face  statements 
that  the  contract  of  which  it  Is  an  evidence 
is  subject  to  certain  limitations  and  conditions, 
that  the  contract  is  not  in  any  way  affected 
rhereby.  If  in  an  ordinary  business  transac- 
tion one  receives  from  another  a  sum  of  mon- 
ey as  a  consideration  for  the  performance  of 
a  particular  act,  and  as  evidence  of  such  pay- 
ment Issues  a  receipt  therefor,  containing 
stipulations  as  to  the  character  and  terms  of 
the  performance  to  be  made,  such  terms  and 
manner  of  performance,  if  not  binding,  in  any 
event  are  at  least  prima  facie  of  conditions 
which  are  binding  on  both  partiea  But, 
whatever  may  be  the  legal  status  of  a  ticket 
with  reference  to  the  contract  of  carriage, 
a  di8cussl<m  of  tibe  question  would  not  be 
profitable  here.  The  contention  made  by  the 
plalntUf  in  error  is  that  when  the  defendant 
in  error  contracted  with  it  to  be  transported 
by  the  JSouthem  Bailway  Ck>mpany  over  its 
lines  from  Tallapoosa  to  Columbus,  Ga.,  it 
did  80  on  the  condition  that  the  passage  was 
to  be  continuous,  and  to  be  made  within  two 
days  from  the  time  of  the  issue  of  the  ticket; 
that  the  time  was  ample  within  which  such 
journey  might  be  made  with  comfort  and  con- 
v^ilence;  that  by  reason  of  certain  rules 
and  regulations  which  the  carrier  had  made  in 
the  conduct  of  its  business  the  passenger  could 
not  make  his  Journey,  or  any  part  of  it,  after 
the  expiration  of  two  days  from  the  date  of 
the  contract  for  passage,  and  that  after  such 
limit  the  ticket  was  void  for  passage.  To 
this  contention  the  defendant  in  error  replies 
tbat  at  the  time  he  purchased  the  ticket  he 
made  no  express  contract  with  the  carrier  as 
to  the  time  In  which  his  Journey  was  to  be 
performed,  but  that  he  paid  full  fare  for  his 
passage,  that  he  had  no  knowledge  or  notice 
at  the  time  that  he  received  it  that  the  ticket 
bore  on  Its  face  any  limitation  as  to  time, 
and  that  under  the  provisions  of  our  law  as 
embodied  in  section  2276  of  the  Civil  Code  the 
carrier  was  bound  to  transport  him  under  the 
contract  from  Tallapoosa  to  Colimibus  at  any 
time  within  the  period  governing  the  limita- 
tion in  which  such  ccmtracts  may  be  enforced. 
The  provisions  of  this  section  of  the  Code  are: 
"A  common  carrier  cannot  limit  his  legal  lia- 


bility by  any  notice  given,  dther  by  publica- 
tion or  by  entry  on  receipts  given  or  tickets 
sold.  He  may  make  an  express  ccnitract,  and 
will  then  be  governed  thereby."  We  do  not 
propose  to  enter  here  into  a  discussion  of  the 
proper  application  of  the  provisions  of  law 
which  the  section  contains.  That  bas  been 
done  in  the  case  of  Railway  Co.  v.  Lippman 
(this  term)  86  S.  B.  202.  It  is  insisted  that  the 
rule  here  announced  is  applicable  to  passen- 
ger carriers.  If  tbat  be  a  correct  proposition, 
then  by  these  words  of  the  Code,  as  construed 
by  the  defendant  in  error,  a  passenger  carrier 
would  have  the  right  by  an  express  contract 
to  limit  his  liability  (meaning  thereby  his  duty 
to  exercise  extraordinary  diligence  for  the 
safety  of  the  passenger).  For  the  reasons 
fully  given  in  the  discussion  of  the  legal  prin- 
ciples Involved  in  the  case  last  cited,  supra,  it 
is  our  opinion  that  the  provisions  of  this  sec- 
tion of  the  C)ode  do  not  apply  in  any  way  to 
a  carrier  of  passengers,  but  they  apply  ex- 
clusively and  alone  to  a  common  carrier;  that 
is,  a  carrier  of  goods.  But  we  go  further  than 
the  point  to  which  the  argument  of  the  de- 
fendant in  error  would  lead,  and  say  that,  in 
our  opinion,  a  carrier  of  passengers  cannot 
limit  his  obligation  to  exercise  extraordinary 
diligence  for  the  care  of  his  passengers  by  a 
notice  or  publication,  nor  can  he  do  so 
even  by  an  express  contract,  because  such  a 
contract  would  be  void,  as  being  against  publi  c 
poUcy,— for  a  discussion  of  which  proposition 
see  case  of  Railway  Co.  v.  Lippman,  supra. 
If  the  plidntiff  below  was  entitled  to  have  a 
recovery  against  the  defendant,  that  right  ex- 
isted because  the  railway  company  invaded 
some  legal  right  of  the  plaintiff.  If  the  ejec- 
tion, which  was  clearly  shown,  was  unauthor- 
ized, it  was  a  tort  committed  upon  the  person 
of  the  defendant  in  error.  On  the  contrary. 
If  there  was  no  breach  of  legal  duty  <a  the 
part  of  the  plaintiff  in  error  towards  the  pas- 
senger, then  no  right  of  recovery  existed  in 
the  latter.  We  do  not  understand  that  the 
plaintiff  in  error  in  this  case  denies  Its  lia- 
bility to  in  any  manner  limit  the  duty  which 
the  law  imposes  upon  it  as  a  passenger  car- 
rier, either  by  notice  or  by  express  contract. 
It  is,  however,  insisted  against  the  right  of 
the  defendant  in  error  to  sustain  the  verdict 
which  was  rendered  in  his  favor:  First 
That  all  contracts  of  carriage  made  by  the  de- 
fendant railway  company  with  a  passenger 
had  a  time  limit,  in  which  the  contract  of  car- 
riage should  be  performed.  Second.  That 
such  contract  resulted  from  a  rule  and  regula- 
tion which  the  railway  company  had  found 
necessary  to  make  for  the  protection  of  the 
passenger  and  the  orderly  and  successful  con- 
duct of  its  business  as  a  passenger  carrier; 
that,  hi  accordance  with  such  rule  and  regula- 
tion, the  contract  entered  into  with  the  plain- 
tiff below  limited  the  time  in  which  he  could 
be  carried  from  Tallapoosa,  Ga.,  to  Columbus, 
Ga.,  to  two  days,  and  that  this  was  ample 
time,  consulting  the  comfort  and  convenience 
oi  the  purchaser  of  t2ie  ticket,  in  which  the 
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Journey  might  be  made.  Third.  That  this 
rule  and  regulation  under  which  the  contract 
of  carriage  inyolTed  in  this  case  was  made, 
and  the  ticket  was  issued,  was  fair  and  rea- 
sonable. This  contention  necessarily  brings 
us  to  an  Inquiry  concerning  the  power  of  a 
caiTier  of  passengers  to  makes  rules  and  reg- 
ulations for  the  conduct  ,of  its  business.  It 
is  provided  by  section  2278  of  the  CiTll  Gode 
that  a  carrier  is  bound  to  receive  all  pas- 
sengers offered  that  he  is  accustomed  to  carry, 
upon  compliance  with  such  reasonable  reg- 
ulations as  he  may  adopt  for  his  own  safety 
and  the  benefit  of  the  public.  So  far  as  we 
are  informed,  both  text  writers  and  the  rul- 
ings made  in  adjudicated  cases  are  unan- 
imous in  support  of  the  proposition  that  a  car- 
rier of  passengers  may  make  reasonable  reg- 
ulations as  to  the  conduct  of  its  business. 
Not  only  so,  but  Mr.  Hutchinson  declares  on 
authority  that  the  passenger  takes  his  ticket 
always  with  the  understanding  that  he  will 
conform  to  the  reasonable  regulations  of  the 
carrier  as  to  the  conduct  of  the  carriage,  and 
that  obedience  to  such  regulations  is  a  condi- 
tion of  the  contract  to  carry,  though  not  ex- 
pressed in  the  contract,  or  known  to  the  pas- 
senger; but  that  the  carrier  cannot,  by  reg- 
ulations or  usages  unknown  to  the  passenger, 
deprive  the  latter  of  rights  conferred  upon 
him  by  his  ticket,  which  contained  no  notice 
of  such  limitations.  Hutch.  Garr.  i  587.  It 
was  said  by  Brown,  J.,  in  the  case  of  Hibbard 
V.  Railroad  Co.,  15  N.  Y.  455,  that  such  regula- 
tions as  would  enable  a  railroad  corporation 
to  execute  its  difficult  and  responsible  duties, 
insure  the  comfort  and  safety  of  its  passen- 
gers, and  protect  itself  from  wrong  and  im- 
position, it  has  an  undoubted  right  to  pre- 
scribe, provided  such  regulations  are  reasona- 
ble and  Just 

It  is  contended  here  that  rules  and  regula- 
tions limiting  the  time  within  which  a  ticket 
over  its  route  shall  be  good  for  passage  may 
be  made  by  the  carrier,  and  that,  when  so 
made,  if  the  time  limited  be  reasonable,  the 
stipulation  is  good  in  law.  On  this  subject 
Mr.  Hutchinson,  in  section  576  of  his  work  on 
Carriers,  says  that  **the  company  may  law- 
fully limit  the  time  within  which  the  ticket 
shall  be  used,**  for  which  proposition  he  cites 
Hill  V.  Railroad  Co.,  63  N.  Y.  101;  Elmore  v. 
Sands,  54  N.  Y.  512;  Rawitzky  v.  Railroad 
Co.,  40  La.  Ann.  47,  3  South.  387;  Barker  v. 
Coflin,  31  Barb.  556.  In  his  treatise  on  the 
Law  of  Railroads  (volume  3,  p.  1638),  Mr. 
Weed  declares  that  the  carrier  may  impose 
any  reasonable  limitation  as  to  time;  that  a 
ticket  "good  only  two  days  after  date,"  or 
"for  this  day  and  train  only,"  ceases  to  have 
any  validity  after  that  date,  although  it  haa 
never  been  used;  citing  Railroad  Co.  v.  Proc- 
tor, 1  Allen,  267;  Gale  v.  Railroad  Co.,  7 
Hun,  670.  Mr.  Elliott,  in  his  Law  of  Rail- 
roads (volume  4,  {  1596),  declares  that  "the 
right  of  a  railroad  company  to  limit  the  time 
within  which  a  ticket  over  its  road  shall  be 
good  la   weU   aetUed,"  for  which   he   dtes 


Churchill  V.  Railroad  Co.,  67  III.  300;  Penn- 
sylvania Ck).  V.  Hine,  41  Ohio  St  276;  and  a 
number  of  additional  authorities  in  note  8,  p. 
249a  We  have  preferred  to  take  the  terse 
statement  of  the  rule  laid  down  by  these  text 
writers,  rather  than  to  make  quotations  from 
the  authoritieB  cited.  An  examination,  how- 
ever, of  the  cases  which  these  authors  have 
cited  to  support  the  doctrine  shows  that  the 
rules  enunciated  are  sui^orted  by  the  adjudi- 
cations made.  In  the  case  of  Elmore  v.  Sands. 
54  N.  Y.  512,  quoted  by  Mr.  Hutchinson,  su- 
pra, it  was  said  in  the  opinion  that:  "Rail- 
road companies  carrying  passengers  have  the 
right  to  make  reasonable  rules  and  regula- 
tions for  conducting  their  business,  dnd  they 
and  their  agents  incur  no  liability  in  enforcing 
them  in  a  proper  manner.  •  •  *  He  had 
his  option  either  to  pay  upon  the  train,  or  to 
purchase  the  ticket,  and  exhibit  that  as  evi- 
dence of  his  right  to  ride.  The  railroad  com- 
pany was  not  bound  to  issue  the  ticket  In  ad- 
vance of  the  day  on  which  it  was  to  be  used, 
and  had  the  right  to  Insist  and  provide  that  it 
should  be  used  on  the  day  when  it  was  is- 
sued." In  the  absence  of  any  statutory  pro- 
vision which  contravenes  them,  the  principles 
ruled  by  the  authorities  to  which  we  have  re- 
ferred, the  reasoning  adopted  by  the  different 
courts  which  reached  the  conclusion  announ- 
ced seeming  to  be  sound  and  founded  upon 
clear  principles  of  right,  are  entitled  to  great 
weight,  if,  indeed,  they  are  not  satisfactorily 
conclusive  of  the  question  involved.  But  it 
is  strongly  urged  upon  us  that  the  decisions 
of  tUs  court  heretofore  made  in  the  cases  of 
PhilUps  V.  Railroad  Co.,  93  Ga.  356,  20  8.  E. 
247,  Boyd  v.  Spencer,  103  Ga.  828,  30  S.  E. 
841,  Railway  Co.  v.  Barlow,  104  Ga.  213,  30 
S.  E.  732,  and  Railway  Co.  v.  Ricks  (Oct. 
term,  1899)  34  S.  B.  570,  are  in  conflict  with 
the  rulings  made  in  the  various  cases  to 
which  we  have  referred,  and  opposed  to  the 
reasoning  of  the  courts  which  reached  the 
conclusions  expressed.  We  are  aware  that 
much  of  the  language  which  appears  in  the 
discussion  of  each  of  these  cases  will  support 
this  criticism,  and  that  in  some  of  these  cases 
the  provisions  of  section  2276  are  recognized 
as  applicable  to  the  carriers  of  passengers, 
but  it  must  be  borne  in  mind  that  in  none 
of  them  was  it  insisted  that  the  provislcms 
there  Incorporated  applied  exclusively  to  com- 
mon carriers,— In  other  words,  carriers  of 
goods,— and  also  that  in  no  one  of  these  cases 
was  the  question  whether  a  time  limit  placed 
upon  a  ticket  in  pursuance  of  a  regulation 
bound  the  passenger  as  a  rule  of  the  company 
governing  the  contract  of  passage.  On  the 
contrary,  in  none  of  them  were  these  ques- 
tiona  made  or  decided,  and  no  court  is  bound 
by  any  adjudication  when  it  is  sought  to 
make  that  adjudication  applicable  to  a  ques- 
tion not  then  made  or  considered.  Because 
of  the  defenses  made  in  those  cases,  we  have 
no  criticism  to  make  of  the  judgments  there 
rendered.  The  ruling  made  in  the  present 
case  la  not  baaed  on  the  ground  that  section 
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2270  of  the  Cf  Yll  Oode  does  not  apply  to  a  car- 
rier of  passengeni.  We  have  in  another  case 
endeavored  to  show  that  it  does  not  But, 
whether  it  does  or  not,  the  rulings  here  made 
do  not  rest  on  its  provisions.  A  review  of 
the  rulings  made  in  these  cases  is  had  in  the 
Lippman  Case,  supra.  All  the  authorities 
which  support  the  doctrine  that  a  railroad 
company  may,  by  rules  and  regulations,  limit 
the  time  in  which  a  ticket  can  be  used  for 
passage,  concur  in  the  view  that  such  regula- 
tions must  be  reasonable,  and  whether  or  not 
a  regulation  of  this  character  is  or  is  not  rea- 
sonable is  a  question  to  be  determined  by  the 
court  On  this  subject  the  rule,  as  we  un- 
derstand It  is  that  where  the  facts  are  not 
disputed,  the  reasonableness  of  a  regulation 
of  a  common  carrier  affecting  the  transpor- 
tation of  passengers  is  one  of  law  for  the 
court  and  not  of  fact  for  the  Jury.  Railway 
Co.  V.  Adcoclc  52  Ark.  406,  12  S.  W.  874; 
Railway  Co.  v.  Hardy,  55  Ark.  134,  17  S.  W. 
711;  Railroad  Co.  v.  Rhodes,  25  Fla.  40,  5 
South.  633;  Gregory  v.  Railway  Co.  (Iowa) 
€9  N.  W.  53B;  Chilton  v.  Railway  Co.,  114 
Mo.  88,  21  S.  W.  457.  See,  also.  Central  Rail- 
road &  Banking  Co.  v.  Brunswick  &  W.  R. 
Co..  87  Ga.  386,  13  S.  B.  520;  Railway  Co.  v. 
Johnson,  90  Ga.  501,  16  S.  E.  49;  Railroad 
Co.  v.. Moore,  94  Ga.  467,  20  8.  E.  640;  Rail- 
road Co.  V.  Bussey,  95  Ga.  591,  23  S.  E.  207. 
This  brings  us  to  the  question  next  in  or- 
der; that  is,  whether  or  not  such  a  rule  is 
reasonable.  It  has  been  so  often  determined 
that  such  is  a  reasonable  rule  by  the  author- 
ities cited  in  the  foregoing  part  of  this  opin- 
ion that  the  ruling  which  we  make  that  it  is 
is  rendered  very  much  stronger  by  the  sanc- 
tion of  the  many  eminent  Jurists  presiding  in 
the  courts  of  last  resort  in  very  many  of  the 
states  of  the  Union.  Under  ordinary  circum- 
stances,  when  a  plain  ticket  is  issued  with- 
out conditions  or  limitations  to  a  prospective 
passenger,  that  ticket  can  be  made  nothing 
but  a  receipt  or  token,  and  only  shows  that 
the  person  holding  it  is  entitled  to  be  trans- 
ported between  certain  named  points;  and  it 
cannot  be  questioned  that  the  holder  of  it 
may  use  it  at  his  pleasure  within  the  stat- 
utory period  for  the  enforcement  of  a  con- 
tract This  right  however,  is  not  without  its 
burdens.  If  the  ticket  be  lost  or  stolen,  it 
can  as  well  be  used  by  another  as  by  the  one 
who  purchased  it  It  cannot  from  any  fahr 
view,  we  think,  be  considered  unreasonable 
that  the  carrier  may  provide  a  method  by 
which,  if  a  railroad  ticket  is  lost,  or  if,  for 
some  unforeseen  cause,  the  purchaser  is  un- 
able to  use  it  within  the  time  limit  If  it  be 
limited,  that  it  may  be  redeemed,  or,  if  the 
purchaser  travels  only  a  part  of  the  distance 
to  which  the  ticket  entitles  him  to  go,  that 
the  part  remaining  unused  may  be  redeemed. 
Certainly  such  regulations  provide  a  protec- 
tion to  bona  fide  passengers,  and  as  to  them 
and  to  the  public  there  can  be  nothing  un- 
reasonable in  such  regulations.  On  the  other 
tiaydt  it  la  bat  reasonable  that  the  carrier 


may  prescribe  a  rule  by  which  he  may  know 
how  many  persons  are  to  travel  on  a  partic 
alar  train  during  a  given  day  or  time.  It  is 
not  unreasonable  for  the  carrier  to  confine 
the  passage  contracted  for  to  the  person  to 
whom  it  has  contracted  to  carry,  and  It  is 
nothing  more  than  reasonable  that  the  car- 
rier should  have  an  opportunity  to  receive 
from  aU  persons  who  have  occasion  to  travel 
over  its  lines  the  compensation  which  the 
law  allowed  it  to  charge;  and,  inasmuch  as 
it  is  able  with  the  limitation  of  time,  ta^en 
in  connection  with  the  obligation  of  the  car- 
rier, to  make  a  redemption  of  unused  or  partly 
unused  tickets  when  so  limited,  it  is  reason- 
able,—not  only  reasonable,  but  Just;  Just  not 
only  to  the  carrier,  but  to  the  passenger  as 
well.  And  such  a  regulation  being,  as  we 
have  attempted  to  show,  within  the  limit  of 
the  power  of  the  carrier  to  prescribe,  and  rea- 
sonable, there  seems  to  exist  no  reason  why 
the  rule  which  was  in  force  and  promulgated 
at  the  time  the  defendant  In  error  purchased 
his  ticket  for  passage  should  not  be  maintain- 
ed. It  follows  from  what  has  been  said  that 
the  defendant  in  error,  by  reason  of  the  rule 
adopted  by  the  carrier  for  the  transportation 
of  passengers,  was  not  entitled  to  use  the 
ticket  which  had  been  Issued  to  him  after  the 
expiration  of  the  time  limit  placed  upon  it 
He  should  have  paid  his  fare,  and  caused  the 
ticket  to  be  redeemed.  As  he  failed  to  do  so, 
but  Insisted  on  his  right  to  use  the  ticket  for 
passage,  no  right  of  action  accrued  to  him  to 
recover  damages  for  his  expulsion  from  the 
train  In  the  manner  In  wbich  it  was  shown 
to  have  been  done  by  the  evidence  in  the 
case.  The  court  having  refused  to  give  in 
charge  to  the  Jury  certain  requests  properly 
made,  which  embodied  the  views  of  the  law 
which  govern  the  case  as  herein  Indicated, 
the  court  committed  error  in  overrulhig  the 
motion  for  new  trial. 

It  is  but  a  matter  of  Justice  for  us  to  say 
here  that  In  addition  to  the  very  able  and 
comprehensive  briefs  submitted  by  the  coun- 
sel in  this  case,  we  have  derived  much  as- 
sistance from  the  excellent  briefs  of  Messrs. 
Dorsey,  Brewster  A  Howell  and  Sanders  Mc- 
Daniel,  counsel  for  plaintiff  in  error  in  the 
case  of  Railway  Co.  v.  Dyson,  100  Ga.  — , 
34  S.  B.  997,  hi  which  the  leading  questions 
discussed  here  were  made,  but  In  which  11 
was  not  necessary  that  th^  should  be  decid- 
ed. Judgment  reversed.  All  the  Justicefi 
concurring,  except  FISH,  J^  absent  on  ac 
count  of  sickness. 

cm  Chb.  842) 

SOUTHERN  RY.  CO.  v.  HOWARD. 

(Supreme  Court  of  Georgia.    June  5,  1900.) 

CARRIERS— EJECTING    PASSENQBa-FRBiaHT 
TRAINS. 

1.  No  right  of  action  accnies  to  a  passenger 
upon  a  railway  train  for  ejection  therefrom 
when  it  appears  that  under  a  reasonable  regu- 
lation of  toe  company  the  ticket  which  he  of- 
fered as  his  right  for  transportation  was  lim 
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ited  at  to  the  time  In  which  the  carriage  was  to 
be  performed,  and  such  limit  had  expired.  Rail- 
way Oo.  y.  Lippman  <March  term,  1900)  SC  8. 
E.  202. 

2.  One  who  takes  passage  upon  a  freight 
train  to  a  designated  city  is  entitled  to  car* 
riage  thereon  only  to  the  point  or  place  in 
such  city  or  its  suburbs  at  which  the  run  of 
this  train  upon  its  usual  and  regular  schedule 
is  terminated,  and  cannot  demand  the  right  to 
be  transported  thereon  to  a  station  to  which 
only  passenger  trains  of  the  company  are  car- 
ried for  the  discharge  of  passengers. 

3.  Applying  the  rules  above  announced  to 
the  facts  of  the  present  case,  the  verdict  ih  the 
plaintifTs  favor  was  contrary  to  law,  and 
ought  to  have  been  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
£.  J.  Beagan,  Judge. 

*  Action  by  M.  OL  Howard  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Dessau,  Harris  ft  Birch  and  Cabaniss  ft 
Wllllngham,  for  plaintiff  in  error.  Bateman  ft 
Gaines,  O.  H.  B.  Bloodworth,  J.  B.  William- 
son, and  Westmoreland  Bros.,  for  defendant 
In  error. 

PBR  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness. 


(lU  Ga.  834) 

JACKSON  V.   WARTHBN. 

(Supreme  Court  of  Georgia.     May  12,  1900.) 

SALB     OF     DBCBDBNT'S     LAND-APPLICATION 

OF  ADMINISTRATOR— CAVBAT 

OF  CRBDITOR. 

1.  It  is  not  a  good  ground  of  objection  to  an 
application  by  an  administrator  for  leave  to 
sell  lands  or  stocks  in  an  incorporated  com* 
pany  for  the  purpose  of  paying  debts  that  the 
market  is  depressed,  and  that  for  this  reason 
the  property  will  not  sell  for  its  full  value. 

2.  Nor  does  the  fact  that  the  claim  of  the 
caveating  creditor  against  the  estate  Is  dis- 
puted afford  cause  for  denying  such  applica- 
tion. 

8.  Allegations  in  a  caveat  to  an  application 
of  this  kind  to  the  effect  that  the  administra- 
tor is  fraudulently  colluding  with  the  widow  of 
the  intestate  to  sacrifice  the  property  of  the 
estate,  and  thus  defeat  the  rights  of  creditors, 
are  without  merit  when  they  rest  solely  upon 
facts  of  the  nature  above  indicated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Walker  county; 
W.  M.  Henry,  Judge. 

Application  by  S.  M.  Warthen,  administra- 
tor, to  sell  land.  James  U.  Jackson,  a  cred- 
itor, files  a  caveat  From  a  Judgment  for 
the  sale  of  the  land,  Jackson  brings  error. 
Affirmed. 

Oopeland  &  Jackson,  W.  T.  Turnbull,  and 
W.  W.  Brookes,  for  plaintiff  in  error.  R.  M. 
W.  Glenn,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(UO  Qa.  806) 
ROFF  et  aU  v.  TOWN  OF  GALHOUN  «t  al. 
(Supreme  Court  of  Georgia.     May  12,  1000.) 

TOWN   BONDS— VAL.TDATINO   BT   B(»<ICirOR 
QBNERAL.. 
A  solicitor  general  has  no  authority,  after 
the  expiration  of  20  days  from  the  date  of  the 
service  upon  him  of  the  notice  provided   for 
by  the  act  of  December  0,  1807,  relating  to 
*'the  confirming  and  validating  of*  bonds,  to 
file  the  petition   bjr   this   act  prescribed,   and 
such   a   petition,   if'  filed   too   late,   cannot   be 
made  the  basis  of  any  valid  judicial  action. 
<SyIlabuB  by  the  Court.) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Fite,  Judge. 

Action  by  Aaron  Roff  and  others  against 
the  tovm  of  Calhoun  and  others.  From  a 
Judgment  declaring  the  bonds  of  such  town 
valid,  Roff  and  others  bring  error.    Reversed. 

Harkins  &  Dodd  and  R.  J.  &  J.  McCvunj. 
for  plaintiffs  in  error.    Cantrell  &  Ramseu*^ 
and  Saml.  P.  Maddoz,  Sol.  Gen.,  for  defend 
ants  in  error. 

LUMPKAN,  P.  J.  On  the  Oth  day  of  Decem- 
ber, 1897,  the  general  assembly  passed  an  act 
'*to  provide  for  the  confirming  and  validating 
of  all  bonds  which  may  hereafter  be  issued  for 
counties,  municipalities,  or  divisicms,  under 
paragraphs  1  and  2,  section  7,  article  7,. of  the 
constitution  of  1877,  and  for  other  purposes.'* 
In  the  first  section  it  is  declared,  in  substance, 
that  whenever,  in  any  county,  municipality. 
or  other  political  division  of  this  state,  an 
election  shall  be  held  for  the  purpose  of  de- 
termining whether  or  not  there  shall  be  ^u 
issue  of  bonds,  the  authorities  charged  with 
the  duty  of  declaring  the  result  thereof  must, 
in  case  the  returns  of  the  election  show  pri- 
ma facie  that  it  was  in  favor  of  the  issuance 
of  bonds,  notify  the  solicitor  general  of  the 
facts  relating  to  the  holding  of  such  election 
and  its  result  The  next  section  In  explicit 
terms  declares  that,  '^within  twenty  days 
from  the  date"  of  such  service  upon  the  solic- 
itor general,  he  shall  prepare  and  file  in  the 
ofiSce  of  the  clerk  of  the  superior  court  of  the 
county  in  which  the  election  was  held  a  pe- 
tition. In  the  name  of  the  state  and  against 
the  county,  municipality,  or  other  division 
desiring  to  issue  bonds,  setting  forth  all  the 
facts  in  the  case.  Thereupon  the  Judge  must 
issue  an  order  requiring  the  defendant  to 
show  cause  why  the  bonds  in  question  should 
not  be  confirmed  and  validated.  The  act 
further  provides  for  the  service  of  such  peti- 
tion, for  the  making  of  parties  thereto,  and 
for  the  hearing  of  the  same.  See  Acts  1897. 
pp.  82-^.  The  manifest  purpose  of  this  act 
is  to  obtain  in  the  cases  therein  provided  for 
a  Judicial  determhiation  of  the  question 
whether  in  each  particular  Instance  the  issu- 
ance  of  bonds  has  been  duly  authorized.  The 
proceedings  contemplated  being  purely  stat 
utory,  strict  compliance  with  the  provision? 
of  the  act  is  in  any  given  case  essential.  Au 
election  was  held  in  the  town  of  Calhoun  for 
the  purpose  of  determining  whether  or  no> 
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certain  bonds  should  be  Issued.  It  wss  duly 
declared  that  the  election  resulted  In  fayor 
of  the  issuance  of  the  bonds,  and  the  notice 
required  by  the  act  was  given  to  the  solicitor 
generaL  This  official  filed  a  petition  the  ob- 
ject of  which  was  to  test  the  yalidity  of  the 
bonds  in  accordance  with  the  pzoTisions  of 
the  act  under  consideration.  The  records 
however,  affirmatively  dlsdosea  tliat  this  pe- 
tition was  not  filed  hi  the  office  of  the  clerk 
of  the  superior  court  until  after  the  lapse 
of  more  tlian  20  days  from  the  date  of  the 
service  upon  the  solicited  general;  At  the 
final  hearing  the  judge  of  the  superior  court 
passed  an  order  declaring  the  bonds  valid, 
and  the  case  is  here  for  review. 

Several  questions  axe  made  in  the  bill  of 
exceptions,  and  were  argued  here,  but,  in  the 
view  we  take  of  the  case,  it  is  controlled  by 
the  proposition  announced  In  the  beadnote. 
As  the  solicitor  general  failed  to  file  the  peti- 
tion within  the  time  prescribed  by  law,  we 
hold  that  the  entire  proceeding  and  its  re- 
sult should  be  treated  as  mere  nullltiea  The 
only  authority  conferred  upon  the  staters  <^- 
cer  for  filing  the  petition  at  all  was  that  giv- 
en by  the  act,  and  it  was  not  within  his 
power  or  discretion  to  deviate  from  its  terms. 
The  provision  requiring  him  to  file  the  peti- 
tion witbin  20  days  from  the  date  of  service 
upon  him  was  not  merely  directory,  but  man- 
datory. After  the  expiration  of  the  20  days, 
he  had  no  right  or  authority  to  iUe  any  peti- 
tion at  all.  If  he  could  delay  so  doing  for  1 
day  after  the  termination  of  the  limit  fixed  by 
the*  statute,  he  could  as  well  delay  10  days, 
or  100  days,  1  year,  or  any  other  length  of 
time.  The  scheme  of  the  act  contemplated  a 
xpeedy  determination  of  the  question  whether 
or  not  the  superior  court  should  validate,  or 
refuse  to  validate,  any  particular  issue  of 
bonds.  It  results  that  the  judgment  dechir- 
ing  the  bonds  issued  in  this  particular  in- 
stance valid  was  itself  without  validity,  and 
must  be  set  aside. 

The  question  whether  the  provisions  of  the 
act  of  1887  must  be  complied  with  in  every 
case  of  an  election  for  bonds  In  order  to  give 
validity  to  the  same  is  not  made,  and  we  do 
not  undertake  to  decide  it  We  simply  place 
our  judgment  of  reversal  upon  the  propoaitloo 
that  In  the  present  instance  there  was  no  law- 
ful petition  upon  which  any  valid  or  binding 
judicial  action  could  be  predicated.  Judg- 
ment reversed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
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ALMAND  V.  STATE. 
(Supreme  Court  of  Georgia.    June  4,  1900.) 

ULRCBNT  AFTER   TRUST— BVIDENCS. 

The  offense  of  larceny  after  a  trust  Is 
committed  only  when  the  bailee  has  made  a 
fraudulent  conversion  of  the  thing  intrusted 
to  him.  Gonseqnently,  when,  on  a  trial  for  this 
offense,  the  evidence  shows  that  the  accused 
had  been  intrusted  at  different  times  with 
different  sums  of  nloney,  to  be  appropriated 


for  the  benefit  of  the  bailor  in .  purchasing  and 
shipping  cotton  seed,  and  that  the  bailor  receiv- 
ed from  the  bailee  cotton  seed  of  greater  ralue 
than  the  amount  of  money  with  which  he  in- 
trusted the  bailee  for  the  pui'pose  indicated,  a 
conviction  cannot  stand,  because  of  the  want 
of  evidence  of  a  fraudulent  conversion  of  the 
property  with  which  the  bailee  was  intrusted: 
and  thm  is  true,  notwithstanding  it  appears 
that  the  bailee  devoted  some  of  the  money  thus 
in  his  poifsession  to  the  reimbursement  of  one 
whose  money  the  bailee  had  used  in  making 
the  purchases  for  the  benefit  of  the  bailor. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Fulton  county; 
J.  K.  Lumpkin,  Judge. 

S.  L.  Almand  was  convicted  of  Urceny 
after  trust,  and  brings  error.    Reversed. 

Geo.  W.  Gleaton,  John  F.  Daniel,  and  Ar- 
nold &  Arnold,  for  plahitiff  in  error.  (X  D. 
HiU,  SoL  Gen.,  and  Rosser  &  Carter,  for  the 
State. 


LITTIiE,  J.  Almand  was  indicted  for  the 
offense  of  larceny  after  a  trust  delegated. 
The  specific  charge  was  that  he  had  been 
intrusted  by  the  Gate  City  Oil  Company  with 
certain  checks  on  banks  in  the  city  of  Atlanta 
at  differrat  times,  and  for  different  amounts 
of  money,  for  the  purpose  of  using  the  funds 
represented  by  said  checks  in  purchasing 
and  shipping  cotton  seed  to  the  bailor.  He 
was  convicted,  and  made  a  motion  for  new 
trial  on  a  number  of  grounds.  Inasmuch  as 
it  is  our  opinion  that  the  verdict  was  without 
evidence  to  support  it,  we  do  not  find  it  nec- 
essary to  consider  and  pass  upon  the  other 
grounds  of  the  motion.  While  the  indict- 
ment charges  that  a  number  of  checks  de- 
scribed in  that  instrument  were  misappro- 
priated, the  state  relied  for  conviction  mainly 
on  the  appropriation  to  his  own  use  by  Al- 
mand of  one  certain  check,  for  the  sum  of 
$260,  dated  November  20,  1898,  which  it  was 
shown  was  delivered  to  the  accused,  and 
disposed  of  by  him  in  the  county  of  Fulton. 
It  appears  from  the  brief  of  evidence  that 
Almand  had  been  engaged  in  business  with 
the  Gate  City  Oil  Company,  in  one  way  or 
another,  for  a  number  of  years;  that  prior 
to  the  year  1888  he  was  due  to  that  com- 
pany a  considerable  amount  of  money  for  ar- 
ticles and  merchandise  furnished  to  him  un- 
der an  original  agreement  that  such  artides 
and  merchandise  were  to  be  paid  for  in  cot- 
ton seed  at  a  certain  price;  that  at  various 
times  during  tlie  year  1896  Almand  received 
from  the  company,  and  liad  cashed,  a  num- 
ber of  checks,  which  represented  quite  a 
large  amount  of  money,  for  the  purpose  of 
buying  cotton  seed  and  shipping  it  to  the 
company  in  Atlanta;  that  these  checks  were 
charged  to  him  <m  the  books  of  the  com- 
pany as  they  were  delivered,  as  were  other 
and  different  items  of  merchandise  sold  to 
him  by  the  oil  company,  the  whole  account 
thus  stated  constituting  an  aggregate  indebt- 
edness for  money  advanced  to  purchase  cot- 
ton seed,  and  for  merchandtoe  previously 
sold  to  him  by  the  company  on  credit;   that 
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from  time  to  time  during  the  year  the  ac- 
cused made  shipments  of  cotton  seed  to  the 
company,  in  varying  quantities.  It  also  ap- 
pears that  during  this  period  the  accused 
was  acting  as  the  agent  of  the  Marietta 
Guano  Company  in  collecting  notes  which 
had  been  previously  given  by  farmers  in  the 
purchase  of  fertilizers;  that  frequently  the 
accused  accepted  payment  for  such  notes  in 
cotton  seed,  which  was  shipped  to  the  oil 
company,— his  plan  of  operation  being,  as  we 
gather  from  the  evidence,  to  ship  cotton  seed 
which  he  obtained  by  direct  purchase,  as 
well  as  by  the  collections  which  he  made  on 
the  guano  company's  notes,  direct  to  the  oil 
company,  without  a  special  regard  to  the 
amount  of  money  furnished  him  by  the  com- 
pany; his  shipments  sometimes  exceeding  in 
value  the  amounts  of  money  fnmlshed,  and 
being  sometimes  less  in  value  than  such 
amounts.  It  was  clearly  shown  that  when 
he  received  the  particular  check  for  $250  he 
at  once  went  to  the  office  of  the  guano  com- 
pany, some  of  whose  notes  he  had  collected 
in  cotton  seed,  and  shipped  to  the  oil  com- 
pany, and  indorsed  the  check  to  such  com- 
pany, and  received  credit  for  the  amount 
thereof  on  his  personal  indebtedness  incur- 
red by  reason  of  the  collection  of  its  notes; 
and,  if  his  conviction  be  allowed  to  stand,  it 
must  rest  on  the  fact  of  this  misappropriation 
of  the  check  intrusted  to  him.  The  indict- 
ment is  founded  on  section  194  of  the  Penal 
Code,  which  declares  that  "if  any  person 
who  has  been  Intrusted  by  another  with  any 
money  ♦  ♦  ♦  check  •  •  •  or  any  other 
article  or  thing  of  value,  for  the  purpose  of 
applying  the  same  for  the  use  or  benefit  of 
the  owner  or  person  delivering  It,  shall 
fraudulently  convert  the  same  to  his  own 
use,  he  shall  be  punished,"  etc.  There  can 
be  no  question  but  that,  under  the  evidence, 
the  check  was  delivered  to  the  accused  for  the 
purpose  of  purchasing  cotton  seed  for  the 
company;  and  it  cannot  be  denied  that  this 
specific  check  was  delivered  by  the  accused  to 
one  of  his  creditors,  and  went  to  pay  a  per- 
sonal debt  It  must  be  noted,  however,  that 
it  takes  more  than  this  to  constitute  the  of- 
fense with  which  the  accused  was  charged. 
Undoubtedly,  the  check  was  converted  from 
the  use  to  which  it  was  intended  by  the  own- 
er to  have  been  put,  but  It  is  only  when  a 
fraudulent  conversion  has  been  made  that  a 
criminal  offense  Is  committed.  If  nothing 
more  appeared  but  that  the  check  was  in- 
trusted for  the  designated  purpose,  and  the 
bailee  converted  it  to  his  own  use,  the  con- 
version would  be  deemed  fraudulent.  But 
if  the  oil  company  had  received  in  cotton 
seed  the  full  value  of  the  money  which  it 
had  given  to  the  accused  with  which  to 
purchase  the  seed,  how  can  it  be  said  that  its 
money  was  fraudulently  converted?  In  oth- 
er words,  if  the  oil  company  gave  the  w^ 
cused  a  given  sum  of  money  for  the  purpose 
of  purchasing  cotton  seed  for  its  use,  and 
the  accused,  with  his  own  or  the  money  of 


some  one  else,  purchased  and  shipped  to  It 
cotton  seed  of  the  full  value  of  the  money 
furnished,  what  difference  can  it  make  to 
the  company  whether  the  identical  money 
which  it  delivered,  or  the  money  of  the  ac- 
cused, paid  for  the  seed?  In  any  event.  It 
had,  under  the  evidence,  what  it  was  entitled 
to  demand  from  the  accused  in  return  for 
its  money;  and  if,  in  making  these  pur- 
chases, the  accused  used  his  own  money,  or 
the  money  of  some  one  else,  and  furnished 
the  oil  company  all  the  seed  which  it  could 
require  of  him,  the  fact  that  he  used  the 
money  specifically  given  for  the  purchase  to 
reimburse  himself  or  another  for  the  sum 
which  he  had  paid  out  for  the  benefit  of  the 
oil  company  cannot  make  any  difference  to 
that  company.  While  such  a  proceeding 
might  be  a  technical  conversion,  it  could  in 
no  sense  be  a  fraudulent  conversion.  In  the 
case  of  Snell  v.  State,  50  6a.  222,  this  court* 
in  construing  the  statute  now  under  consid- 
eration, declared  that,  "to  make  out  a  case  of 
larceny  from  the  mere  use  of  the  article,  it 
must  appear  that  the  use  was  fraudulent,— 
that  it  was  used  under  such  circumstances 
as  to  show  an  intent  to  deprive  the  factor 
of  his  property."  And  in  the  case  of  Rail- 
road V.  Cubbedge,  75  Ga.  824,  this  court  said: 
"There  is  nothing  in  the  proofs  offered  by 
the  plaintiff  which  shows  any  positive  fraud 
or  intentional  wrong  on  the  part  of  defend- 
ants, and  without  this  there  is  no  embezzle- 
ment or  larceny  after  a  trust.  The  conver- 
sion must  have  been  wrongful  and  fraudu- 
lent" And  in  the  case  of  Etheridge  v.  State, 
78  Ga.  840,  this  conn,  In  defining  what  was 
a  fraudulent  conversion  in  a  case  of  larceny 
after  trust,  declared  that  it  was  "a  deception 
deliberately  practiced  in  order  to  gain  an 
undue  and  unfair  advantage." 

In  his  evidence,  the  president  of  the  oil 
company,  among  other  things,  testified  that: 
"I  cannot  say  that  Mr.  Almand  appropri- 
ated one  cent  of  that  money  to  his  own  use." 
And  again:  "The  cotton  seed  amounted  to 
$767.06.  I  don't  know  that  the  money  for 
these  checks  did  not  go  to  pay  for  this  cot- 
ton seed."  And  In  testifying  as  to  the 
amount  of  money  represented  by  the  checks 
set  out  in  the  bill  of  indictment,  and  the 
value  of  the  cotton  seed  received  from  the 
accused,  the  president  further  testifies:  "We 
furnished  him  $1,275  to  buy  cotton  seed 
with,  and  he  shipped  us  $1,900  worth  of  cot- 
ton seed."  It  may  be  true  that  on  striking 
a  balance  the  accused  will  be  found  indebted 
to  the  oil  company,  but,  if  this  testimony  for 
the  prosecution  be  true.  It  cannot  be  held 
that  the  accused  fraudulently  converted  to 
his  own  use  any  of  the  money  which  the  oil 
company  had  intrusted  to  him  with  which 
to  purchase  cotton  seed,  because  it  shows 
that  it  received  more  seed  than  the  money 
which  it  gave  to  the  accused  would  buy. 
The  criminal  law  Is  not  concerned  with  the 
collection  of  the  debt  which  the  oil  company 
holds  against  the  accused.    It  will  not  lendi 
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Its  aid  under  any  clrcnmstances  to  collect 
this  or  any  other  debt  It  Is  only  for  a  vio- 
lation of  the  laws  of  the  state  that  the  ac- 
cused can  be  made  to  suffer  punishment.  If 
the  oil  company  sold  merchandise  to  the  ac- 
cused on  a  credit,  the  law  will  aid  it  to  col- 
lect its  debt,  to  the  extent  of  giving  it  a 
Judgment  against  the  property  of  the  defend- 
ant, but  it  will  not  extend  to  it  the  aid  of 
its  criminal  laws  to  enforce  a  settlement 
Inasmuch  as  the  state  entirely  failed  to  show 
that  the  accused  fraudulently  converted  the 
property  of  the  oil  company  to  his  own  use, 
the  court  below  should  have  awarded  a  new 
iriaL  Refusal  to  do  so  was  error,  and  the 
judgment  is  reversed.  All  the  Justices  con- 
curring, except  FISH,  J.,  absent  on  account 
of  sickness. 

<U0  Oa.  90S) 

TUCKER  V.  CARSON. 

(Supreme  Court  of  Georgia.    June  4,  1900.) 
PLBADINO— ANSWBRr-CONTINUANCB. 

l.That  the  attorney  for  the  plaintiff,  in  an 
action  upon  a  promissory  note  brought  in  the 
coanty  court,  agreed  with  the  judge  thereof 
before  the  appearance  term  of  the  case,  which 
was  also  the  trial  term,  to  continue  the  same 
until  the  next  term,  in  order  that  the  judge, 
whose  term  of  office  was  about  to  expire, 
might  represent  the  defendant  afforded  no  ex- 
cuse to  the  latter  for  failing  to  file  a  plea  of 
non  est  factum  at  the  first  term;  it  appearing 
that  she  had  another  competent  attorney  by 
whom  the  plea  might  have  been  filed. 

2.  When,  in  such  a  case,  no  defense  at  all 
was  made  at  the  first  term,  there  was  no  error, 
when  it  came  on  for  trial  on  the  appeal  in  the 
superior  court,  in  striking,  on  the  ground  that 
it  was  filed  too  late,  a  plea  of  non  est  factum 
filed  in  the  county  court  after  the  expiration  of 
the  appearance  term. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Macon  county; 
Z.  A.  Littejohn,  Judge. 

Action  by  C.  F.  Carson  against  S.  J.  Tucker. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

L.  C.  Greer,  J.  W.  Haygood,  and  Jas.  EL 
flines,  for  plaintiff  in  error.  Greer  &  Felton, 
for  defendant  in  error. 

LEWIS,  J.  Carson  brought  suit  in  the  coun- 
ty court  of  Macon  county  against  Tucker  up- 
on two  unconditional  promissory  notes.  This 
suit  was  made  returnable  to  the  next  month- 
ly term  of  the  county  court  which  was  held 
on  the  fourth  Monday  in  May,  1890.  It  ap- 
pears from  the  record  that  at  the  time  of  the 
Institution  of  this  suit  Judge  Haygood  was 
Judge  of  the  county  court  and  the  defendant 
below  desired  his  services  to  defend  the  same. 
His  successor  had  already  been  appohited, 
but  as  Judge  Haygood's  term  would  not  ex- 
pire at  the  trial  term  of  the  case,  he  went  to 
counsel  for  plaintiff  below,  and  requested 
him  to  make  no  point  on  his  representing 
Mrs.  Tucker,  and,  sb  he  would  not  get  off 
the  bench  until  after  the  May  term  of  the 
county  oonrt  that  plaintiff's  attorney  consult 


to  allow  the  case  to  stand  continued  until  the 
June  term.  To  this  plaintifTs  attorney  con- 
sented. It  further  appears  from  the  record 
that  the  defendant  was  then  represented  by 
L.  C.  Greer,  who  was  the  first  attorney  em- 
ployed In  her  defense.  At  the  May  term  of 
the  court  to  which  the  case  wa«  returnable 
and  triable,  there  was  no  plea  at  all  filed  in 
behalf  of  the  defendant,  but  after  the  expira- 
tion of  this  term,  to  wit  on  May  20th,  Mrs. 
Tucker,  through  her  counsel,  filed  a  plea  of 
non  est  factum  to  the  notes.  There  was  no 
agreement  had  between  the  counsel  of  parties 
with  reference  to  deferring  the  filing  of  a  plea. 
It  was  simply  agreed  that  the  case  be  contin- 
ued. The  case  was  appealed  from  the  coun- 
ty court  to  Macon  superior  court  and  when 
the  same  was  called  for  trial  the  plaintiff 
moved  to  strike  the  plea  filed  by  the  defend- 
ant for  the  reason  the  same  was  not  filed  at 
the  first  term  of  the  county  court  the  plea 
being  one  of  non  est  factum.  The  court  sus- 
tained this  motion,  and  upon  this  Judgment 
error  is  assigned  in  the  bill  of  exceptions. 

1;  2.  Civ.  Code,  S  3701,  provides:  "A  party 
may  deny  the  original  execution  of  the  con- 
tract sought  to  be  enforced,  or  its  existence 
in  the  shape  then  subsisting.  In  either  event, 
if  the  contract  be  in  writing  and  so  declared 
upon,  the  denial  must  be  on  oath  and  filed  at 
the  first  term  after  the  service  is  perfected." 
Id.  SS  4108,  4204,  declare.  In  effect,  that  the 
practice  and  modes  of  procedure  in  the  county 
court,  and  the  effect  of  its  proceedings,  rec- 
ords, and  Judgments,  shall  be  the  same  as  in 
the  superior  court  Newman  v.  Soofleld,  102 
Ga.  810,  30  S.  E.  427;  Freeman  v.  Carr,  104 
Ga.  718,  30  S.  E.  035.  In  the  hitter  case  It 
was  decided:  "There  was  no  error,  on  the 
trial  of  an  appeal  from  a  county  to  a  superior 
court  in  refusing  to  allow  the  appellant 
against  whom  a  Judgment  had  been  entered 
in  the  lower  court  to  the  rendition  of  which 
he  had  Interposed  no  defense  whatever,  to  file 
in  the  superior  court  a  plea  or  answer  to  the 
plaintifiTs  action.*'  It  has  been  decided  by 
this  court  that  a  defendant  having  appeared 
at  the  first  term  of  court  and  lUed  his  plea 
of  the  general  issue,  it  was  competent  for  him 
to  amend  that  plea  at  a  subsequent  term  by 
filing  a  plea  of  non  est  factum.  Hayden  v. 
Cotton-Factory  Co.,  61  Ga.  245,  and  author- 
ities cited.  But  in  the  same  case  it  was  fur- 
ther held:  "When  there  is  no  plea  filed  by 
the  defendant  at  the  first  term  of  the  court 
he  cannot  file  a  plea  of  non  est  factum  at  a 
subsequent  term,  by  way  of  an  amendment  to 
his  pleading,  because  he  has  no  plea  to  amend 
by."  See,  also,  Cowart  v.  Stanton,  104  Ga. 
520,  30  S.  B.  743;  Brown  v.  Davenport  76  Ga. 
800  (Syl.,  point  2);  Searcy  v.  Tillman,  75  Ga. 
504  (Syl.,  point  2).  In  the  last  case  cited  the 
doctrine  was  even  applied  to  a  case  in  a  Jus- 
tice's court  which  was  carried  to  the  superior 
court  by  appeal.  No  plea  was  filed  at  the 
first  term,  and  at  the  second  term  after  the 
appeal,  the  defendant  having  died,  his  ex- 
ecutrix filed  a  plea  of  non  est  factum.    No 
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cause  for  the  delay  being  shown,  It  was  held 
that  the  plea  was  properly  stricken. 

There  is  no  sufficient  reason  given  what- 
ever as  to  why  this  plea  was  not  filed  at  the 
first  term.  There  was  no  consent  or  agree- 
ment that  the  time  for  filing  the  plea  should 
he  postponed  after  the  first  term,  and  no  suf- 
ficient cause  is  given  as  to  why  it  was  not 
filed  at  the  first  term.  It  is  true  the  attorney 
upon  whom  the  defendant  was  relying  to  de- 
fend the  suit  was  then  upon  the  bench  of  the 
county  court,  but  it  further  appears  that  she 
had  other  counsel  employed.  This  being  a 
plea  of  non  est  factum  filed  in  the  county 
court  after  the  expiration  of  the  appearance 
term,  and  no  defense  whatever  being  made  to 
the  suit  at  the  first  term,  it  follows  from  the 
above  that  when  the  caae  came  on  for  trial 
in  the  superior  court  there  was  no  error  in 
strilcing  the  defendants  plea  upon  the  ground 
that  it  was  filed  too  late.  Judgment  affirmed. 
All  the  justices  concurring,  except  FISH,  J^ 
absent  on  account  of  sickness. 


(HO  Ga.808) 

SOUTHERN  RY.  00.  v.  HARBIN. 

(Supreme  Court  of  Georgia.     May  14,  1900.) 

INJURY    TO    EMPLOYfe-CONTRIBUTORY    NBQ- 
LIGENCE. 

1.  The  Alabama  statute,  now  embodied  in  see- 
tion  2500  of  the  Code  of  that  state,  render- 
ing a  master  or  employer  liable  to  a  servant  for 
an  injury  "caused  by  reason  of  any  defect 
in  the  construction  of  the  ways,  works,  ma- 
chinery or  plant  connected  with  or  used  in  the 
business  of  the  master  or  employer/'  does  not 
prevent  the  defendant  in  an  action  brought  un- 
der this  statute  from  setting  up  as  a  de- 
fense that  there  was  contributory  negligence 
on  the  part  of  the  plaintiff. 

2.  llie  evidence  in  this  case  demanded  a  ver- 
dict for  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
G.  A.  H.  Harris,  Judge. 

Action  by  J.  D.  Harbin  against  the  South- 
em  Railway  CX)mpany.  Judgment  for  plain- 
ticr,  and  defendant  brings  error.    Reversed. 

Shumate  &  Maddox,  for  plaintiff  in  error. 
Fouch^  &  Fouch6,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  below  was 
an  employ^  of  the  Southern  Railway  Com- 
pany. While  engaged  with  some  of  his  fel- 
low servants  in  shoving  a  loaded  push  car 
over  a  trestle  upon  one  of  the  company's  lines 
in  the  state  of  Alabama,  he  fell  to  the 
ground,  and  was  very  seriously  injured.  He 
brought  an  action  against  the  company,  al- 
leging that  his  injuries  were  occasioned  be- 
cause of  the  rottenness  of  a  wooden  guard 
rail  fastened  to  cross-ties  constituting  a  part 
of  the  trestle  In  question.  His  particular 
complaint  was  that,  because  of  the  defective- 
ness of  this  guard  rail,  it  gave  way  under  one 
of  his  feet  and  in  consequence  he  was  pre- 
cipitated from  the  trestle.  The  plaintiff 
predicated  his  action  upon  a  statute  of  the 
state  of  Alabama,  now  embodied  in  section 


2690  of  the  Ala  hams  Code,  which,  among 
other  thhigs,  declares  that:  "When  a  per- 
sonal injury  is  received  "by  a  servant  or  em- 
ploye in  the  service  or  business  of  the  master 
or  employer,  the  master  or  employer  is  lia- 
ble to  such  servant  or  employ^  as  if  he  were 
a  stranger,  and  not  engaged  in  such  service  or 
employment,  in  the  cases  following:  (1) 
When  the  injury  Is  caused  by  reason  of  any 
defect  in  the  construction  of  the  ways,  works 
machinery  or  phint  connected  with  or  used  in 
the  business  of  the  master  or  employer." 
There  was  a  verdict  for  the  phiintifr,  and  the 
defendant  filed  a  motion  for  a  new  trial;  al- 
leging that  the  verdict  was  contrary  to  law 
and  to  the  evidence  and  to  the  charge  of  the 
court  The  motion  also  assigned  error  upon 
various  rulings  made  during  the  trial.  We 
shall  not,  however,  undertake  to  deal  with 
the  special  grounds  of  the  motion,  because 
we  are  clearly  of  the  opinion  that  upon  the 
merits  the  pUUntlfrs  recovery  is  not  main- 
tainable. 

The  evidence  for  the  defendant  tended 
strongly  to  show  that  the  guard  rail  in  ques- 
tion was  sound  and  free  from  defect  and 
that  the  plaintifTs  fall  was  purely  attributa- 
ble to  accident  or  to  carelessness  on  his  part. 
On  the  other  hand,  the  evidence  introduced 
in  behalf  of  the  plaintiff  was  fully  sufficient 
to  warrant  a  finding  that  the  guard  rail  was 
rotten  and  defective  as  alleged.  We  will 
therefore  assume  this  to  be  the  truth  of  the 
case,  accepting  as  correct  the  conclusion 
which  the  Jury  evidently  reached  as  to  this 
matter.  It  further  appeared,  however,  from 
clear  and  undisputed  evidence,  including  the 
plaintifTs  own  testimony  as  a  witness,  that 
he  was  fully  aware  of  the  condition  of  the 
rail,  and  deliberately  stepped  upon  it  with 
the  knowledge,  as  he  himself  stated,  that  it 
was  rotten  and  apparently  unsound.  The 
only  fair  and  reasonable  inference  deducible 
from  the  plaintifTs  testimony  as  to  this  mat- 
ter is  that  be  deliberately  and  intentionally 
stepped  upon  a  piece  of  timber  which  he 
Imew  to  be  rotten,  without  taking  any  pre- 
caution whatever  to  test  its  capacity  to  sus- 
tain his  weight.  Other  evidence  at  the  trial, 
which  was  practically  undisputed,  establish- 
ed the  proposition  that,  in  walking  over  the 
trestle  for  the  purpose  of  pushing  the  car. 
the  hands  engaged  could  walk  upon  the  cross- 
ties  between  the  iron  rails,  or  upon  the 
guard  rail,  which  was  outside  of  the  iron 
rails  and  very  near  to  the  ends  of  the  cross 
ties,  but  that  the  former  was  obviously  the 
safer  and  better  way  of  going  over  the  tres- 
tle and  doing  the  work  of  pushing  the  car. 
It  also  appeared  that  the  plaintiff  was  nearly 
20  years  of  age,  and  that  he  had  had  some 
experience  in  doing  such  work  as  that  in 
which  he  was  engaged  at  the  time  he  receiv- 
ed the  injuries  of  which  he  complains. 

The  case  necessarily  turns  upon  the  con- 
struction which  should  be  placed  upon  the 
Alabama  statute  as  applied  to  the  facts 
above  set  forth.    It  therefore  seems  entirely 
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proper  f or  tis  to  follow  the  decisions  which 
haye  been  rendered  by  the  snpreme  court 
of  Alabama  with  reference  to  this  very 
statute,  and  so  doing  leads,  we  think,  to  the 
conclusion  that  the  plaintiff  was  not  entitled 
to  a  verdict  In  the  case  of  Wilson  v.  Rail- 
road Co.,  85  Ala.  269,  4  South.  701.  which 
was  an  action  for  personal  injuries  by  an 
employ^  against  the  defendant  company,  it 
waa  held  that  "under  statutory  provisicms, 
as  at  common  law,  contributory  negligence 
is  a  defense  to  such  action."  In  that  case 
the  court,  speaking  through  Judge  Qopton, 
discussed  the  statute  with  which  we  are  now 
dealing,  and  distinctly  held  that,  notwith- 
standing its  enactment,  the  plaintifiF's  right 
of  recovery  was  defeated  by  his  own  negli- 
gence contributing  to  the  bringing  about  of 
the  injury  of  which  he  complained.  Again, 
In  Railroad  Oo.  v.  Walters,  91  Ala.  486,  8 
South.  857,  the  same  court  ruled  that,  *'in  an 
action  for  damages  against  the  employer  on 
account  of  personal  injuries  received  by  i^n- 
tiff  or  his  intestate  while  in  the  performance 
of  the  duties  of  his  eiiiployment  (Code,  § 
2590),  the  defense  of  contributory  negligence 
is  available,  as  in  an  action  at  common  law." 
We  may  therefore  take  it  as  established  by 
the  decisions  of  the  highest  court  of  Alabama 
that  an  employ^  is  not  entitled  to  recover 
damages  for  personal  injuries  when  he  negli- 
gently contributed  to  the  bringing  about  of 
the  same.  Had  the  plaintiff  been  an  adult, 
it  is  dear  that  his  right  to  a  recovery  would 
have  been  defeated  because  he  voluntarily 
assumed  a  dangerous  risk,  and  in  so  doing 
aid  not  exercise  the  diligence  which  the  law 
requires  of  every  person  of  fuU  age  and 
sound  mind.  It  would  be  a  strain  to  hold 
that  this  particular  plaintiff  did  not  fall 
within  this  rule;  for,  though  not  quite  of 
age,  it  appears  that  he  was  a  stalwart  young 
man,  of  at  least  ordinary  intelligence,  and, 
in  view  of  his  experience,  ought  to  have 
known,  and  doubtless  did  know,  fully  as  well 
as  a  man  who  had  attained  his  majority,  that 
the  experiment  upon  which  he  ventured  was, 
according  to  his  own  versiMi  of  the  transac- 
tion«  extremely  hazardous. 

But,  aside  from  this,  the  defense  rests  up- 
on another  ground.  As  above  stated,  it  was 
shown  that  there  were  two  ways  of  walking 
across  the  trestle  and  pushing  the  car,  one 
of  which  was  safer  and  better  than  the  other, 
and  that  this  fact  was  obvious  to  the  plain- 
tiff. He  nevertheless  voluntarily  chose  the 
more  dangerous  way.  In  this  connection  we 
cite  a  decision  of  the  Alabama  court  rendered 
in  the  case  of  Railroad  Co.  v.  George,  94  Ala. 
200, 10  South.  145,  in  which  it  was  held  that: 
*'If  there  are  two  apparent  ways  of  dis- 
charging the  required  service,  one  more  dan- 
gerous than  the  other,  the  employ^  is  bound 
to  select  the  latter,  and  is  guilty  of  such 
negligence  as  will  bar  an  action  for  damages 
if  he  selects  the  former  and  is  thereby  in- 
jured; and  if  the  danger  is  so  imminent  and 
apparent*  In  either  way,  that  a  careful  and 


prudent  man  would  not  incnr  the  ri^  he 
cannot  recover,  unless  the  evidence  shows 
that  the  injury  was  caused  by  the  reckless, 
wanton,  or  willful  negligence  of  the  defend- 
ant's employes."  To.  the  same  effect,  see, 
also,  Railroad  Co.  v.  Walters,  supra,  and 
Railroad  Co.  v.  Graham,  94  Ala.  545, 10  South. 
288. 

The  superior  court  ought  to  have  sustained 
the  motion  for  a  new  trial  on  the  general 
grounds  contained  therein.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 

(Ul  Ga.  832) 
NORTH  ROME  v.  HALL. 
(Snpreme  Court  of  Georgia.     May  12»  1900.) 
▲PPEAIj-RBVIBW. 
There  being  no  error  of  law  committed, 
and  the  testimony  being  sufficient  to  sustain  the 
verdict-  this  court  will  not  interfere  with  the 
discretion  of  the  trial  judge  in  overruling  the 
motion  for  a  new  trial.    The  writ  of  error,  be- 
ing palpably  without  merit,  must  have  been 
sued  out  for  delay  only,  and  damages  are  ac- 
cordingly awarded. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  Electa  E.  Hall  and  North 
Rome.  From  the  Judgment,  North  Rome 
brings  error.    AfQrmed. 

E.  P.  Treadaway  and  Reeoe  A  Denny,  for 
plaintiff  in  error.  W.  8.  McHenry,  for  de- 
fendant in  error. 


PER  CURIAM 
damages. 


Judgment  affirmed,  with 
FISH,  J.,  absent  on  account  of  siclmesa. 
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(Snpreme  Court  of  Georgia.     May  12,  1000.) 

SAIiB  OF  FBRTIUZBRB— DBPOSIT  OF  8AMPLBS 
— BSTOPPBIr-NOTICB  OF  WORTHL.B8SNBSS. 

1.  Where  a  purchaser  of  fertilizers  desires  to 
have  samples  thereof  taken  and  deposited  with 
the  ordinary,  under  section  1571  of  the  Political 
Code,  and  the  seller  Requests  the  purchaser  to 
take  the  fertilizers  home,  promising  shortly 
thereafter  to  yisit  him  and  take  the  samples, 
and  within  a  few  days  he  does  go  to  the 
home  of  the  purchaser  and  take  the  samples, 
and,  in  company  with  the  purchaser,  deposits 
such  samples  with  the  ordinary,  he  Is  there- 
after estopped  to  claim  that  the  samples  were 
not  taken  at  the  time  of  sale  or  delivery. 

2.  When,  in  accordance  with  section  15T1, 
the  seller  himself  takes  the  samples,  he  is  like- 
wise estopped  to  claim  that  they  were  not 
properly  taken. 

3.  The  notice  required  by  section  1574  is  that 
the  purchaser  has  reason  to  believe,  from  the 
yields  of  the  crop,  that  the  fertilizer  was  totally 
or  partially  worthless.  At  what  time  of  the 
year  or  stage  in  the  growth  of  the  crop  the 
purchaser  can  properly  determine  the  effect  of 
the  fertilizer  upon  the  crop,  so  as  to  give  no- 
tice of  such  dissatisfaction,  is  a  question  for 
the  Jury. 

(Syllabus  by  the  Courts 
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Brror  from  saperior  court,  Polk  county;  O. 
G.  Janes,  Judge. 

Action  by  the  Ck>weta  Fertilizer  Ck)mpany 
against  W.  H.  Morgan  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Reversed. 

Fielder  &  Mundy,  for  plaintiffs  in  error. 
Sanders  &  Davis,  for  defendant  in  error. 

SIMMONS,  O.  J.  The  record  discloses  that 
Morgan  and  several  others  purchased  from 
RandalU  the  agent  of  the  Coweta  Fertilizer 
Company,  a  quantity  of  guano.  The  purchas- 
ers wished  to  have  samples  taken  and  preserv- 
ed as  provided  by  section  1571  et  seq.  of  the 
Political  Code.  The  agent  told  them  he  was 
busy,  and  requested  them  to  take  the  guano 
to  their  homes,  where  he  promised  to  call  in 
a  day  or  two  and  take  the  samples.  Within 
two  or  three  days  he  did  go  to  the  home  of 
each,  and  take  samples  from  the  saciu.  He 
and  the  purchasers  then  went  to  the  ordinary 
of  the  county,  and  deposited  with  him  the 
samples.  In  l)ottles.  They  were  duly  labeled 
according  to  the  statute,  and  were  retained 
by  the  ordinary.  Barly  In  September  of  the 
same  year  the  purchasers,  being  dissatisfied 
with  the  3ield  of  the  crop  on  which  the  fer- 
tilizers had  been  used,  requested  the  ordinary 
to  send  the  samples  by  express  to  the  state 
chemist  for  analysis.  The  state  chemist  an- 
alyzed the  samples,  and  sent  to  the  ordinary 
a  copy  of  the  analysis,  properly  certified. 
About  the  1st  of  September,  and  also  In  Oc- 
tober and  November,  the  purchasers  notified 
the  agent  of  the  fertilizer  company  that  the 
fertilizers  had  not  produced  the  results  expect- 
ed, and  that  they  intended  to  forward  the 
samples  to  the  state  chemist  for  analysis. 
The  note  given  for  the  fertilizers  became  due, 
the  makers  refused  to  pay  It,  and  suit  was 
brought  by  the  company.  The  defendants 
filed  pleas  setting  up  the  above  facts,  and  In 
addition  thereto  alleging  that  the  oflScial  anal- 
ysis showed  that  the  fertilizers  did  not  come 
up  to  the  guarantied  analysis.  On  the  trial 
of  the  case  the  oflScial  analysis  was  tendered 
in  evidence,  and  was,  upon  objection,  exclud- 
ed by  the  court.  Oral  evidence  was  Introdu- 
ced as  to  the  effect  of  the  fertilizers  upon  the 
crops,  but,  hiasmuch  as  the  Judge  directed  a 
verdict  for  the  plaintiff.  It  Is  not  necessary  to 
state  It  here. 

1.  One  of  the  objections  made  to  the  Intro- 
duction of  the  official  analysis  was  that  the 
samples  had  not  been  taken  at  the  time  of 
sale  or  delivery,  as  required  by  the  statute. 
A  reference  to  the  above-stated  facts  will 
show  that  the  purchasers,  when  the  fertilizers 
were  about  to  be  delivered  to  them,  requested 
the  agent  of  the  company  to  take  the  samples 
then.  He  was  too  busy  to  do  so,  and  request- 
ed the  purchasers  to  take  the  fertilizers  home; 
promising  to  call  In  a  few  days  to  take  the 
samples.  In  two  or  three  days  he  called, 
took  the  samples,  and,  In  company  with  the 
purchasers,  deposited  them  with  the  ordinary. 


Under  these  circumstances,  we  think  the  com- 
pany was  estopped  to  raise  this  objection  to 
the  evidence  offered.  The  delay  was  for  the 
convenience  of  the  plaintiff's  agent,  and  at 
his  request,  and  It  would  be  wrong  to  allow 
the  plaintiff  to  take  advantage  of  the  pur- 
chasers because  they  did  not  Insist  that  Its 
agent  should  pursue  the  law  strictly. 

2.  Another  objection  made  to  the  Introduc- 
tion of  the  analysis  of  the  state  chemist  was 
that  the  samples  had  not  been  properly  takea 
The  evidence  on  this  point  was  that  the  agent, 
after  the  bags  of  fertilizers  had  been  open- 
ed, used  In  one  case  a  knife,  and  In  the  other 
a  spoon,  to  take  the  samples  from  the  bags. 
He  placed  the  samples  In  bottles,  sealed  the 
bottles,  and  delivered  them  to  the  ordinary. 
The  objection  raised  was  that  the  samples 
came  from  the  top,  and  not  from  deeper  down 
In  the  sacks.  The  law  does  not  prescribe 
how  or  in  what  manner  the  seller  shall  take 
samples.  It  seems  to  us  that  If  he  took  the 
samples,  knowing  the  object  for  which  they 
were  wanted,  without  getting  any  of  the  fer- 
tilizers from  the  middle  of  the  sacks,  and  waa 
satisfied  with  this  method  of  taking  them,  he 
cannot  be  afterwards  heard  to  object  to  the 
analysis  on  the  ground  that  the  samples  were 
not  properly  taken  from  the  sacks.  To  de- 
cide otherwise  would  be  to  allow  a  seller  to 
take  advantage  of  his  own  wrong. 

3.  Section  1574  of  the  Political  Code  pro- 
vides that  "should  said  purchaser,  after  hav- 
ing used  such  fertilizers  upon  his  crops,  have 
reason  to  believe  from  the  yields  thereof  that 
said  fertilizer  was  totally  or  partially  worth- 
less, he  shall  notify  the  seller,  and  apply  to 
the  ordinary  to  forward  the  said  sample 
•  •  •  to  the  state  chemist"  etc.  One  of 
the  objections  raised  to  the  admission  In  evi- 
dence of  the  analysis  was  that  the  defendants 
could  not  tell  in  September  what  would  be 
the  yields  of  their  crops  of  cotton,  and  that 
therefore  the  notice  was  given  too  early;  that 
at  the  time  It  was  given  they  were  not  able 
to  tell  what  would  be  the  yield,  and  an  anal- 
ysis made  after  so  early  a  notice  was  not 
authorized,  and  was  therefore  inadmissible  In 
evidence.  It  will  be  observed  that  the  statute 
does  not  say  at  what  time  the  notice  must 
be  given.  It  only  says  that  If  the  purchaser 
has  reason  to  believe,  from  the  yields  of  the 
crops,  that  the  fertilizer  was  totally  or  par- 
tially worthless,  he  shall  give  the  seller  this 
notice  of  dissatisfaction.  Inasmuch  as  the 
statute  does  not  further  prescribe  the  time 
when  the  notice  can  be  given,  we  think  It 
a  question  for  the  Jury.  It  is  for  the  Jury 
to  say  when  a  purchaser  of  fertilizer  may  rea- 
sonably say,  from  the  yield  of  the  crop,  that 
the  fertilizer  was  totally  or  partially  worth- 
less. Whether,  In  regard  to  a  cotton  crop,  he 
can  do  this  In  September  or  In  October,  we 
are  unable,  as  matter  of  law,  to  determine. 
As  a  matter  of  opinion,  we  would  be  inclined 
to  say  that  a  man  whose  business  it  was  to 
raise  cotton,  and  to  buy  fertilizers  for  It,  could 
make  at  least  a  reasonable  estimate  as  to  the 
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effect  of  tlie  fertilizer  upon  his  crop.  Certain- 
ly tills  would  be  true  in  some  sections  of  the 
country,  and  would  possibly  not  be  true  in  oth- 
ers. All  this  would  be  for  the  determination 
of  the  jury.  We  think  that,  under  this  stat- 
ute. It  Is  not  necessary  that  the  crop  should 
have  been  gathered,  ginned,  and  baled  before 
the  yield  could  be  determined  so  as  to  give 
the  notice  to  the  seller  of  the  fertilizer.  The 
statute  does  not  require  that  the  notice  should 
be  given  at  any  particular  time,  and  this  court 
being  unable  to  determine,  as  matter  of  law, 
when  it  should  be  given,  It  devolves  upon  the 
Jury  to  determine  in  this  case  whether  the 
notice  was  given  properly  and  In  due  time,  or 
was  given  too  early.  Inasmuch  as  It  appears 
that  there  were  no  other  objections  to  the  ad- 
mission In  evidence  of  the  official  analysis, 
and  that  the  same  was  in  other  respects  reg- 
ular, and  inasmuch  as  that  analysis  differed 
from  the  guarantied  analysis  under  which  the 
fertilizers  were  sold,  the  Judge  erred  In  ex- 
cluding the  evidence  offered,  and  in  directing 
a  verdict  for  the  plaintiff.  Judgment  revers- 
ed. All  the  Justices  concurring,  except  FISH, 
J.,  absent  on  account  of  slcluiess. 


cm  Ga.  8S4) 

SHIFLBTT  V.  CITY  OF  OBDARTOWN. 
(Supreme  Court  of  Georgia.     May  12»  1000.) 

DEFBCnVB    STREETS-NEGLIGENCB^-QUBS- 
TION  FOR  JURY. 
There  being  testimony  warranting  a  find- 
tBg  that  the  mnDlcipal   authorities  had   negli- 
gently left  in  one  of  the  principal  streets  of 


the  dtv  a  dangerous  hole,  and  it  being,  under 
evidence  introduced  by  the  plaintiff,  who 


Uie 


fell  therein  and  was  injured,  a  question  of 
fact  whether,  under  all  of  the  existing  circum- 
stances, he  exercised  dae  diligence  in  endeav- 
oring to  avoid  the  fall,  the  case  should  have 
been  submitted  to  a  jury,  and  not  disposed  of 
by  the  grant  of  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county;  0. 
O.  Janes,  Judge. 

Action  by  W.  S.  Shlflett  against  the  city  of 
Cedartown.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Fielder  &  Mundy,  for  plaintiff  \n  error. 
Mr.  Sanders  and  John  K.  Davis,  for  defend- 
ant in  error. 

PBR  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  slcknesa. 


(UO  Oa.  81S) 

THURMOND  v.  CBDAR  SPRENO  BAPTIST 

CHURCH. 
(Supreme  (Dourt  of  Georgia.    May  14,  1900.) 
RBUGIOUS  BOCXBTT— AOnON  AGAINST. 
No  action  can  be  maintained  against  a  re- 
ligious society,  wiien  sued  as  such,  when  such 
society  has  not  been  incorporated,  nor  had  re- 
corded its  name  and  objects,  as  provided  by 
law.    The  members  of  such  socie^  are  liable 
on  its  contracts  as  joint  promisors  or  partners. 
(filyJlabos  by  tbe  Court.) 


Brror  from  superior  court,  Polk  county;  C. 
G.  Janes,  Judge. 

Action  by  A.  S.  Thurmond  against  the  Ce- 
dar Spring  Baptist  Church.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Fielder  &  Mundy,  for  plaintiff  In  error. 
Wm.  Janes,  Jas.  A  Blance,  and  F.  A.  Irwin, 
for  defendant  In  error. 

LITTLE,  J.  Thurmond  exhibited  a  petition 
against  the  Cedar  Spring  Baptist  Church  and 
others.  He  alleged  that  he  was  a  mechanic 
and  contractor;  that  as  such,  hi  1896^  he  con- 
tracted with  the  Cedar  Spring  Baptist  Church, 
by  and  through  its  agents  and  building  com- 
mittee and  deacons,  Gibson,  Richardson, 
Janes,  Howard,  Jaclcson,  and  Stinson,  to 
erect  and  build  for  the  Cedar  Spring  Baptist 
Church  a  new  church  building  on  a  lot  owned 
by  said  church,  for  a  stipulated  price;  that  he 
completed  the  same  according  to  contract, 
except  certain  parts,  and  as  to  those  the 
building  committee  failed  to  furnish  material, 
and  otherwise  prevented  him  from  doing  sd, 
averring  his  readiness  to  entirely  complete 
the  same  according  to  contract  when  permit- 
ted by  said  church;  that  the  cost  of  fully 
completing  it  would  not  exceed  the  sum  of 
|20,  and  his  failure  so  to  complete  was  caused 
by  the  defendants,  who  would  not  allow  him 
to  do  so.  He  further  shows  that  he  filed 
his  dahn  of  lien  against  said  church  build- 
ing, and  the  land  upon  which  It  was  situated, 
and  that  the  defendants  were  due  him  |257 
balance.  The  suit  was  instituted  to  enforce 
his  lien  against  the  property.  To  this  peti- 
tion both  a  demurrer  and  an  answer  were 
filed  in  behalf  of  the  Oedar  Spring  Baptist 
Church.  On  the  hearing,  a  motion  was  made 
to  dismiss  the  case  on  the  ground  that  it  did 
not  appear  that  the  Cedar  Spring  Baptist 
Church  was  a  corporation,  and  the  case  was 
not  properly  brought  against  said  church. 
This  motion  was  sustained,  and  the  petition 
was  dismissed;  to  which  ruling  the  plaintiff 
In  error  excepted. 

While  Gibson,  Richardson,  and  others  were 
named  as  the  building  committee  and  dea- 
cons of  the  church,  and  while  process  was 
prayed  against  them  individually,  no  judg- 
ment was  asked  against  either  of  these  de- 
fendants. The  allegations  of  the  petition 
treated  these  named  persons  as  the  agents 
and  building  committee,  and  they  are  not 
sought  to  be  made  liable  to  the  plaintiff  for 
the  debt.  The  claim  of  lien  filed  is  on  real 
estate  of  the  C!edar  Spring  Baptist  dhurch, 
and  alleges  that  the  contract  for  the  erec- 
tion of  said  church  was  made  with  said  per- 
sons, who  are  designated  as  deacons.  There- 
fore, so  far  as  the  petition  is  concerned,  it 
must  be  held  to  be  a  suit  against  the  Cedax 
Sprhig  Baptist  Church.  Further,  It  is.no^ 
alleged  that  the  church  has  been  incorporated, 
which  might  have  been  done  under  sectioD 
2351  of  the  ClvU  Ck)de,  nor  that  tbe  names 


222 


36  SOUTHEASTBBN  BEPOBTER. 


(Ga. 


of  the  trustees  or  oQlcem  had  been  entered 
on  record,  nor  that  the  name,  style,  and  ob- 
jects of  the  association  had  been  recorded, 
OS  provided  In  section  2357  of  the  CHyII  Code; 
either  of  which  proceedings  would  have  ren- 
dered the  church  capable  of  suing  and  being 
sued.  For  aught,  then,  that  appears,  the 
church  was  a  yoluntary  association  of  per- 
sons for  the  purpose  of  divine  worship  and 
the  observation  of  religious  duty.  Josey  v. 
Trust  Ca,  106  Ga.  608,  32  S.  E.  628.  And 
the  rule  of  law  Is  that  no  association  of  per 
sons  can  appear  in  court  as  a  corporation, 
unless  oo'gaDized  as  such  in  the  manner  pro- 
vided by  law.  Hawes,  Parties,  S  92;  Dicey, 
Parties,  p.  169.  It  must  be  borne  In  mind 
that  none  of  the  members  or  congregation  of 
the  church  are  sued  as  such;  that  It  does 
not  appear  whether  its  property  is  held  by 
trustees  or  not,  but,  even  If  it  was,  the  trus- 
tees were  not  made  parties  defendant,  nor 
served.  In  the  case  of  Wilkins  v.  St  Mark's 
Church,  52  Ga.  351,  this  c6urt  held  that  a  re- 
ligious society  which  is  not  Incorporated  ac- 
cording to  law,  or  which  has  not  recorded  its 
name  and  objects,  as  provided  by  the  Code, 
cannot  be  sued  as  such.  Its  members  are 
liable  on  its  contracts  as  joint  promisors  or 
partners.  And  in  the  case  of  Barber  v.  Al- 
bany Lodge,  73  Ga.  474,  a  demurrer  ore  tenus 
was  made  to  the  petition  when  the  case  was 
called  for  trial,  which  was  sustained,  and, 
exception  being  talien,  this  court  ruled  that 
some  person  must  be  sued,  either  natural  or 
artificial;  that  no  person  was  sued  in  the 
complaint  exhibited;  and  the  demurrer  was 
therefore  good.  This  case  seems  to  be  con- 
clusive of  the  question  involved,  and  it  must 
be  ruled  that  the  court  did  not  err  in  sus- 
taining the  demurrer  and  dismissing  the  pe- 
tition. Judgment  affirmed.  All  the  justices 
concurring,  except  FISH,  J^  absent  on  ac- 
count of  sidaiess. 


(Ill  Ga.  834) 


JONES  V.  GAMP. 


(Supreme  Gonrt  of  Georgia.    May  12,  1900.) 

APPEALr-RBVIBW. 

The  charges  comDlained  of  were  in  sub- 
stantial accord  with  the  settled  rules  of  law. 
No  material  instruction  was  omitted.  There 
was  no  error  in  rejecting  testimony,  and  the 
evidence  fully  warranted  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  J.  M.  Jones  and  J.  I* 
Camp.  From  the  judgment,  Jones  brings  er- 
ror.   Affirmed. 

O.  A.  H.  Harris  &  Son,  for  plaintiff  in  er- 
ror.   Dean  &  Dean,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

FISH,  Jh  absent  on  account  of  sickness. 


an  O*-  837) 

LBWIS  T.  DOUGLAS  COUNTT  CXM>PnR- 

ATIVE  STORK. 

(Supreme  Court  of  Georgia.    May  14,  1900.) 

MORTaAOBS— FORBCL.OBURB— BXBOUnON— 
AFFIDAVIT  OF  ILLSQAUTT. 

1.  Where  one  executed  and  delivered  to  an- 
other two  promissory  notes  and  two  mortga- 
ges, one  of  which  covered  described  land,  and 
specified'  that  it  was  given  to  secure  the  pay- 
ment of  one  of  the  notes,  and  the  other  of 
which  described  other  land,  and  specified  that 
it  was  given  to  secure  the  payment  of  the  oth- 
er note;  and  where  the  mortgagee  instituted 
one  proceeding  for  the  foreclosure  of  both  mort- 
gages, and  thereon  obtained  a  rule  absolute; 
and  where,  from  an  inspection  of  the  entire 
record  of  that  proceeding,  it  manifestly  appears 
that  the  plaintiff  sought  to  subject  to  the  sat- 
isfaction of  each  particular  mortgage  that  prop- 
erty only  which  was  therein  described,  and  the 
rule  absolutely,  fairly  construed,  is  to  this  effect 
^it  was  proper  for  the  clerl:  to  issue  execution 
accordingly,  and  the  duty  of  the  sheriff  to  en- 
force the  execution  as  issued. 

2.  In  the  light  of  the  entire  record,  the  court 
did  not  err  in  holding  that  the  defendant's  affi- 
davit of  illegality  was  not  well  taken. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Douglas  county; 
O.  G.  Janes,  Judge. 

Action  by  Douglas  County  Co-operative 
Store  against  W.  A  Lewia  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

B.  G.  Griggs,  for  plaintiff  in  error.  L.  Z. 
Dorsett  and  Roberts  &  Hutcheson,  for  de^ 
f  endant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of 


(Ul  Qa.  &40) 

MAY  V.  STATE. 

(Supreme  0>urt  of  Georgia.    June  4,  1900.) 

LARCENY— NEW  TRIAL. 

Even  if  the  evidence  was  sufficient  to  show 

that  the  defendant  committed  the  larceny  with 

which  she  stood  charged,  a  new  trial  should 

nevertheless   have   been   granted,   because   no 

{>roof  was  made  of  the  value  of  the  article  al- 
eged  to  have  been  stolen,  nor  of  the  time  at 
which  the  larceny  was  conmiitted. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Brunswick;  J.  D. 
Sparks,  Judge. 

Irena  May  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

Max  Isaac,  for  plaintiff  in  error.  J.  T.  Ool- 
son,  Sol.  pro  tern.,  and  J.  W.  Bennett  Sol. 
Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness. 


mo  Oa.  891) 
SHINGI.BUR  et  al.  v.  SWIFT  ct  al. 
(Supreme  Court  of  Georgia.    June  4,  1900  > 

PLBADINQ—PBTITION— DBinJRRBR. 
1.  A  petition  wherein  separate  and  distinct 
causes  of  action  against  diffsrent  defendantt 
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are  set  forth  is  demamble  on  the  ground  of 
mnltlfarioasnesB,  and  also  on  the  ground  of 
misjoinder  of  parties,  when  there  are  no  allega- 
tions showing  joint  liability  save  loose  and  gen- 
eral charges  of  fraud  and  collusion,  which  do 
not  state  the  facts  upon  which  such  charges 
are  based. 

2.  The  demurrers  to  the  present  petition  suf- 
ficiently pointed  out  the  objections  thereto,  which 
were  of  the  nature  above  indicated,  and  the  court 
did  not  err  in  holding  that  these  demurrers  were 
well  taken,  or  in  dismissing  the  action. 

(SjUabus  hj  the  Oourt) 

Bzror  from  superior  oourt,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  Shlngleur  A  Co.  against  W.  B. 
Swift  and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

G.  B.  niomas,  Jr.,  J.  M.  Chilton,  and  H.  O. 
McCntchen,  for  plaintiffs  in  error.  McNeill 
St  Leyy,  Charlton  B.  Battle,  and  Goetchlus  ft 
Oh^pell,  for  defendants  In  error. 

OOBB,  J.  Shinglenr  &  Co.  brought  suit 
against  Swift,  Jenkins,  the  Georgia  Ware- 
house, Storage  A  Oommisslon  Company  (h^e- 
Inafteff  referred  to  as  the  ^'warehouse  com- 
pany"), and  the  Fourth  National  Bank  of  Co- 
lumbns.  Ga.  (hereinafter  called  the  "bank"). 
Hie  petition  alleged  that  Swift  had  been  em- 
ployed by  the  phdntiffto  to  purchase  and  ship 
cotton  for  them,  and  to  draw  drafts  In  their 
name  upon  the  consignees  for  the  price  which 
they  bad  agreed  to  pay  for  the  cotton.  The 
petition  sought  to  set  forth  a  cause  of  action 
against  Swift  for  a  failure  to  account  to 
plaintiffs  for  the  difference  which  he,  as  their 
agent,  had  paid  for  the  cotton  purchased  by 
him,  and  the  amount  of  the  drafts  drawn 
upon  the  consignees  to  whom  the  cotton  was 
shipped.  The  petition  sought  to  connect  J»i- 
klns  with  these  transactions  by  showing  that 
he  was  the  payee  In  the  drafts  drawn  by 
Swift,  and  the  bank  by  showing  that  it  had 
collected  the  drafts,  deposited  the  money, 
and  failed  to  account  to  the  plaintiffs  for 
the  fidl  amount  which  they  dalm  to  be  due 
them.  As  to  the  warehouse  company,  the 
allegations  were  that  it  has  now  In  Its  pos- 
session a  certain  number  of  bales  of  cotton 
purchased  by  Swift  for  plalntiffis,  and  stored 
with  it,  and  that  it  refuses  to  deliver  the 
same  to  plalntiffto;  but  there  was  no  prayer 
for  the  specific  recovery  of  this  cotton.  Theie 
were  averments  in  the  petition,  of  a  very  gen- 
eral nature,  that  all  of  the  defendants  had  col- 
luded together  for  the  purpose  of  defrauding 
plaintiffs.  The  prayers  were  for  an  account- 
ing between  plaintiffs  and  all  the  defend- 
ants^ and  a  Judgment  against  them  for  the 
amounts  due  by  each  of  them,  and  for  gen- 
eral relief.  To  the  petition  the  defendants 
filed  demurrers,  both  general  and  special, 
some  of  the  grounds  of  the  special  demunem 
being  that  the  petition  was  multifarious,  con- 
tained a  mli^olnder  of  parties  defendant,  -and 
that  the  charges  of  fraud  and  collusion  were 
too  vague  and  indefinite,  and  no  facts  upon 
which  audi  charges  were  based  were  set  fortii. 
The  court  sustained  the  demurrers,  and  dis- 
missed the  petition,  and  the  plaintiffs  excited. 


Hiere  was  no  error  in  sustaining  the  de- 
murrers. The  petition  was  clearly  multlfarl- 
OU89  and  contained  a  misjoinder  of  parties 
defendant  The  plaintiffs  may  have  a  cause 
of  action  against  Swift  for  the  fraud  which 
it  is  alleged  he  perpetrated  upon  them.  They 
may  also  have  a  cause  of  action  against 
Jenkins  and  the  bank,  if  they  have  in  their 
possession  any  funds  belonging  to  plaintiffs, 
or  if  they  aided  and  abetted  Swift  in  de- 
frauding his  principals.  If  the  warehouse 
company  has  in  its  possession  cotton  belong- 
i  ing  to  plaintiffs,  ^d  wrongfully  refuses  to 
deliver  It  up  to  them,  they,  of  course,  have  a 
cause  of  action  against  that  company.  But 
these  three  causes  of  action  cannot  be  united 
in  one  petition,  and  all  of  the  defendants  can- 
not be  sued  in  one  action  when  it  is  charged 
in  merely  loose  and  general  terms  that  they 
colluded  together  to  defraud  the  plaintiffs. 
No  facts  upon  which  such  charges  were 
based  were  set  forth,  and  the  averments  as 
to  this  matter  were  merely  conclusions  of 
the  pleader.  We  will  not  undertake  to  de- 
termine in  the  present  case  whether  the 
plaintiffs  have  a  cause  of  action  against  any 
of  the  defendants  severally,  or  against  any 
two  or  more  of  them  jointly.  What  we  do 
bold  is  that,  upon  the  state  of  facts  alleged 
by  them,  they  cannot  maintain  one  action 
against  all  of  the  defendants  jointiy,  or  unite 
in  one  petition  all  of  the  causes  of  action 
which  they  sought  to  dechire  upon.  Judg- 
ment affirmed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sM:- 
ness. 


(UO  Gs.  782) 
DAVIS  et  aL  ▼.  SOUTH  SIDB  MFG.  00. 
et  al. 

(Supreme  Court  of  Georgia.    May  12,  1900.) 
ACTION  ON  CONTRAOT-PUBADINa— PRTVITT. 

The  relief  sought  in  plaintiffs'  petition 
against  the  defendant  being  oased  upon  an  al- 
leged breach  of  a  contract  made  by  the  defend- 
ant  with  another  party  alleged  in  the  petition 
to  hftye  acted  in  the  transaction  for  the  benefit 
and  in  the  interest  of  the  plaintiffs,  and  the  pe- 
tition failing  to  charge  that  the  defendant  had 
any  knowledge  that  the  party  with  whom  it 
dealt  was  acting  in  such  capacity,  and  not 
charging  defendant  with  notice  that  any  of  the 
plaintiffs  had  any  interest  in  the  contract,  or 
the  business  pertaining  thereto,  and  it  farther 
appearing  from  the  petition  that  the  defend- 
ant, in  a  suit  against  the  party  with  whom  it 
had  contracted,  had  obtained  a  Judgment 
against  such  party  individaally  on  account  of 
his  violation  of  the  terms  of  the  contract,  it 
was  not  error  for  the  judge  to  sustain  a  demur- 
rer by  defendant's  counsel  to  the  petition  in  this 
case  on  the  ground  that  it  showed  no  priyity  of 
contract  between  the  plaintiffs  and  defendant 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  B.  P.  Dayls  and  others  against 
the  South  Side  Manufacturing  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

Dean  &  Dean,  for  plaintiffs  in  error. 
Wright  A  Swing,  for  defendants  in  error. 
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LEWIS,  J.  This  was  an  action  brought 
against  the  defendants  by  petitioners  as  ten 
separate  and  distinct  partnerships,  in  each 
one  of  which  G.  H.  Miller  &  Son  are  alleged 
to  be  members.  The  petition  alleges  that 
petitioners  are  respectively  partnerships  en- 
gaged in  the  business  of  raising  and  market- 
ing peaches  on  their  respective  partnership 
orchards,  situated  in  the  counties  of  Gordon 
and  Bartow;  that  G.  H.  Miller  &  Son  is  a 
separate  partnership,  composed  of  G.  H. 
Miller  and  John  O.  Miller,  and  as  such  part- 
ners they  are  common  partners  with  said 
several  partnerships.  The  defendant  Is  a 
nonresident  body  corporate,  created  under 
the  laws  of  Virginia,  with  no  agent  or  place 
of  business  within  the  state  of  Georgia,  and 
owns  no  property  within  the  state  of  Geor- 
gia, except  as  set  forth  in  the  petition.  The 
defendant  brought  its  suit  in  the  city  court 
of  Floyd  county  against  G.  H.  Miller  &  Son 
for  the  purchase  money  of  the  crates  which 
were  contracted  to  be  furnished  under  the 
contract  as  set  forth  In  paragraph  5  of  the 
petition,  in  which  cause  the  South  Side  Man- 
ufacturing Company  obtained  a  Judgment 
against  said  G.  H.  Miller  &  Son  on  the  15th 
day  of  June,  1809,  for  the  principal  sum  of 
$1,982.97,  besides  interest;  and  that  upon 
said  judgment  execution  will  soon  issue,  and 
J.  E.  Camp,  as  sheriff,  will  proceed  to  col- 
lect the  same,  unless  restrained  by  the  court 
The  petition  sets  forth  a  statement  that  the 
South  Side  Manufacturing  Company  is  in- 
debted to  their  respective  partnerships  in 
certain  sums,  the  amount  of  indebtedness  to 
each  partnership  being  stated  in  figures  op- 
posite its  name.  In  the  fifth  paragraph, 
above  referred  to,  the  petition  charges  that 
attachments  had  been  sued  out  by  the  sev- 
eral partnerships  against  the  South  Side 
Manufacturing  Company,  returnable  to  the 
July  term,  1899,  of  Floyd  superior  court, 
and  each  of  said  attachments  had  been  lev- 
ied by  service  of  summons  of  garnishment 
upon  G.  H.  Miller  &  Son.  Declarations  had 
been  filed  in  each  of  the  attachment  suits. 
In  these  declarations  it  is  alleged  by  the 
respective  partnerships  that  under  the  terms 
of  the  partnership  contract  between  the  re- 
spective partnerships  it  was  the  special  duty 
of  G.  H.  Miller  &  Son,  as  a  member  of  said 
respective  partnerships,  to  attend  to  procur- 
ing the  paclcages  necessary  for  shipping  the 
fruit  grown  on  said  several  partnership  or- 
chards, and  also  to  attend  to  the  shipping 
and  sale  of  said  fruit;  that  in  May,  1898, 
G.  H.  Miller  &  Son,  in  behalf  of  and  for  the 
benefit  of  said  respective  partnerships,  made 
a  contract  with  defendant  the  South  Side 
Manufacturing  Company,  whereby  it  con- 
tracted to  sell  and  deliver  material  manu- 
factured for  the  construction  of  crates  to  be 
used  in  the  shipping  of  peaches  from  the 
said  several  orchards.  In  said  contract  it 
was  agreed  that  all  of  said  material  should 
be  shipped  from  defendant's  factory,  begin- 
ning Jnne  15,  1896,  and  that  all  should  be 


shipped  before  July  1, 189&  When  said  con- 
tract was  made,  the  petition  charges  that 
the  defendant  knew  and  was  advised  by 
G.  H.  Miller  &  Son  that  said  material  was 
to  be  used  for  the  construction  of  crates  in 
which  to  ship  peaches  grown  and  maturing 
in  the  peach  season  of  1893  to  markets  in 
large  cities;  and  was  further  advised  by 
Miller  &  Son  that  the  peaches  would  be 
ready  for  shipment  during  the  latter  part 
of  June,  and  extending  into  the  month  of 
July,  1898;  that  defendant  also  knew  it  was 
necessary  and  was  contemplated  between 
the  contracting  parties  that  said  material 
was  to  be  received  a  considerable  time  In 
advance  of  the  ripening  of  the  peaches,  in 
order  that  the  material  might  be  constructed 
into  crates  for  distribution  and  use,  and  that 
defendant  knew  that,  **unless  said  material 
was  received  in  due  time^  there  would  be 
great  and  special  loss  to  petitioners  on  ac- 
count of  ripening  and  rotting  of  peaches.** 
The  defendant  failed  to  carry  out  Its  con- 
tract to  ship  said  crate  material  at  the  time 
and  as  agreed  upon,  but  shipped  the  same 
too  late  to  afford  an  opportunity  to  construct 
said  material  into  crates  in  time  to  meet 
the  necessities  and  requirements  for  the 
shipment  of  petitioners'  peaches  as  the  same 
matured.  By  reason  of  defendant's  failure 
to  carry  out  its  contract,  as  aforesaid,  plain- 
tiffs suffered  great  loss  and  damage^  which 
they  alleged  was  particularly  set  f<Mth  in 
their  declarations  in  attachment  Petition- 
ers bring  this  suit  In  aid  of  their  several 
attachments,  alleging  they  have  reason  to 
believe  that  said  Camp,  sheriff,  will  proceed, 
when  execution  has  been  Issued  on  said  ludg« 
ment  In  favor  of  defendant  against  G.  H. 
Miller  &  Son,  to  collect  the  same  by  levy 
and  sale  of  the  property  of  said  Miller  & 
Son,  without  regard  to  the  summons  of  gar- 
nishment served  upon  said  Bfiller  &  Son,  and 
to  pay  over  said  sum  so  collected  to  said 
South  Side  Manufacturing  Company,  and 
the  same  will  be  by  it  carried  beyond  the 
state  of  Georgia.  Petitioners  pray  for  an 
injunction  restraining  the  sheriff  from  col- 
lecting the  debt  from  G.  H.  Miller  &  Son, 
and  restraining  the  South  Side  Manufactur- 
ing Company  from  proceeding  to  collect  It 
and  asking  that  the  fund  be  ordered  held  by 
Miller  &  Son,  subject  to  the  order  of  the 
court  to  await  the  final  determination  of 
said  attachment  cases;  and  if  the  plaintiffs 
In  said  attachment  cases,  or  any  of  them, 
should  prevail,  that  the  same  be  paid  out 
pro  rata,  according  to  the  amount  of  their 
said  several  attachment  Judgmental  To 
this  petition  a  demurrer  was  filed  by  the  de- 
fendants on  the  general  grounds  that  it  did 
not  set  forth  a  cause  for  injunction  as 
prayed  for,  and  on  several  special  grounds. 
Among  the  special  grounds  are  the  follow- 
ing: That  the  petition  set  forth  no  privity 
between  petitioners  and  the  South  Side  Man- 
ufacturing Company;  that  the  private  duties 
Of  Miller  ft  Son  under  articles  of  partnership 
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undisclosed  or  unknown  to  the  South  Side 
Manufacturing  CompBnj  cannot  bind  said 
company;  that  the  knowledge  of  the  sub- 
contracts to  which  material  is  to  be  applied 
and  used  in  filling  does  not  make  the  sub- 
contractors privies  with  the  South  Side  Man- 
ufacturing Ck)mpany,  and  liable  on  the 
breach  of  the  original  contract  to  said  sub- 
contractors; that  paragraph  3  of  the  peti- 
tion alleges  the  suit  and  judgment  obtained 
by  the  South  Side  Manufacturing  Ck>mpany 
against  6.  H.  Miller  &  Son  on  this  same  al- 
leged contract.  The  defendants  in  that  suit 
referred  to  filed  pleas  for  these  same  spe- 
cial damages,  alleging  the  same  breach  of 
contract  here  alleged,  but  withdrew  them, 
and  allowed  judgment  to  be  rendered  against 
them  as  alleged  in  the  petition.  The  mat- 
ters sued  on  in  said  attachments  are  res 
adjudicata.  That  a  partnership  cannot  gar- 
nish one  of  its  members.  A  plaintiff  cannot 
garnish  himself.  The  petition  alleges  that 
G.  H.  Miller  A  Son  in  said  contract  acted 
for  and  in  behalf  of  petitioners,  and  there- 
fore Miller  &  Son,  defendants  in  fl.  fa.  and 
in  garnishment,  are  alter  ego  of  petitioners. 
The  garnishees  are  in  privity  with  and  rep- 
resent the  plaintiffs  In  attachment  in  the 
proceedings,  and  it  is  contrary  to  the  prin- 
ciples of  jurisprudence  or  good  conscience 
to  permit  them  to  charge  themselves  as  gar- 
nishees; and  petitioners  have  filed  no  bond 
in  this  behalf  to  cover  damages  and  costs 
that  defendants  may  sustain,  and  have 
failed  to  deposit  said  money  due  upon  said 
judgment  in  court,  but  seek  to  retain  pos- 
session of  the  same.  The  court  sustained 
this  demurrer,  to  which  judgment  plaintiffs 
in  error  except 

It  appears  from  the  above  petition  that  the 
plaintiffs,  as  10  separate  partnerships,  were 
engaged  in  the  business  of  growing  and  mar- 
keting peaches  in  the  counties  named,  each 
firm  being  composed  of  three  members,  and 
Miller  &  Son  being  two  of  the  three  in  each 
case.  It  seems  by  a  partnership  agreement  of 
each  firm  Miller  &  Son  were  charged  with 
the  duty  of  procuring  for  the  firm  each  season 
crates  for  marketing  its  fruit,  and  that  in 
May,  1806,  they  made  with  the  defendant 
South  Side  Manufacturing  Company  a  con- 
tract for  the  purchase  of  crate  material 
How  many  Is  not  stated.  It  was  to  be  used 
for  the  purpose  of  shipping  peaches.  While 
the  petition  declares  that  the  purchase  was 
made  on  behalf  and  for  the  benefit  of  the  re- 
spective partnerships,  it  is  nowhere  alleged 
that  the  South  Side  Manufacturing  Company 
knew  this  fact,  nor  is  it  alleged  what  propor- 
tion was  intended  for  each  firm,  nor  that  the 
defendant  knew  that  the- material  was  bought 
for  or  to  be  used  by  any  other  persons  than 
Miller  A  Son  themselves.  It  further  appears 
that  the  defendant  sued  Miller  &  Son  on  that 
contract  for  the  purchase  money  of  the  ma- 
terial, upon  which  it  obtained  a  judgment; 
and  that  after  this  these  10  firms  brought 
their  10  several  attachment  suits  against 
86  S.B.-15 


the  defendant,  and  garnished  Miller  &  Son 
to  reach  this  purchase-money  debt  in  judg- 
ment While  the  petition  is  not  by  any 
means  clear  or  definite  in  its  allegations,  yet 
we  think  the  above  Is  a  fair  statement  of 
its  purpose.  There  is  not  only  nothing  in  it 
that  changes  any  contract  between  the  de- 
fendant and  any  one  of  the  partnerships 
suing  as  plaintiffs  in  this  case,  but  not  even 
any  knowledge  or  intimation  of  the  fact  that 
the  firm  of  Miller  &  Son,  with  whom  the 
defendant  did  actually  contract  and  deal, 
were  agents  for  these  particular  plaintiffs^ 
or  were  interested  with  them,  or  any  one  else, 
as  co-partners  in  this  business,  was  alleged. 
Miller  &  Son  made  with  the  defendant  but 
a  single  contract  in  their  own  name,  on  their 
own  credit  and  for  a  single  purchase.  As 
contended  by  counsel  for  defendant  in  error, 
this  could  not  be  the  contract  of  the  10 
firms  jointly,  for  Miller  &  Son  were  not 
partners  of  them  jointly,  but  of  each  separate- 
ly, and  it  cannot  be  the  contract  of  each  one 
or  of  any  one  of  the  different  partnerships. 
We  think  it  a  fair  inference  from  the  plead- 
ings to  say  that  Miller  &  Son,  instead  of 
undertaldng  to  make  separate  contracts  for 
each  of  these  firms,  elected  to  make  in  their 
own  right  a  single  contract  for  the  purchase 
in  gross  of  such  a  quantity  of  material  as 
they  estimated  to  be  sufficient  for  these  part* 
nerships,  and  intended  to  distribute  among 
these  firms  as  their  interests  might  severally 
require.  It  is  manifest  that  the  defendant's 
single  contract  with  parties  known  to  it  and 
for  a  single  transaction  by  wholesale,  could 
not  without  its  consent  be  split  into  sepa- 
rate contracts  with  unknown  parties.  We 
think,  therefore,  that  the  most  obvious 
ground  of  the  demurrer  which  the  court  be- 
low was  clearly  right  in  sustaining  was  that 
the  petition  upon  its  face  showed  no  privity 
of  contract  between  the  plaintiffs  and  these 
defendants.  Even  upon  this  ground  alone, 
then,  the  court  did  right  in  sustaining  the 
demurrer  to  the  petition,  and  we  deem  it 
unnecessary  to  enter  into  any  discussion  of 
the  other  grounds  in  the  demurrer.  Judg- 
ment affirmed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
ness. 


(UO  Oa.  850) 


FLOYD  V.  WOODS. 


(Supreme  Court  of  Georgia.    May  10,  1900.) 

SALBJ-FRAUDULBNT  REPRESENTATIONS— 
RELIANCE. 

Although,  pending  negotiations  for  the  pur- 
chase of  an  article  of  personalty,  the  seller  may 
knowingly  have  made  false  representations  as 
to  its  character  and  qualities,  yet  where  such 
negotiations  finally  resulted  in  the  making  of 
an  express  agreement  whereby  the  purchaser 
undertook  to  buy  the  "property  entirely  upon 
his  own  judgment,  waiving  all  defects,  either 
patent  or  latent,'*  as  well  as  **the  implied  war- 
ranty upon  the  part  of  the  seller"  raised  by 
law,  "that  he  knows  of  no  latent  defects  undis- 
closed," such  purchaser  cannot  be  heard  to 
set  up  in  defense  to  an  action  on  the  contract 
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that  in  point  of  fact  he  did  not  pnrchase  npon 
his  own  judgment,  bat  upon  the  faith  of  the 
seller's  false  and  fraudulent  representations 
made  pending  the  negotiations  which  led  np  to 
the  sale. 
(Syllabos  by  the  Gonrt) 

Error  from  superior  court,  Douglas  county; 
G.  G.  Janes,  Judge. 

Action  by  B.  Floyd  against  F.  A.  Woods. 
Judgment  for  defendant,  and  plaintiff  brlngp 
error.    Reversed. 

L.  Z.  Dorsett  and  J.  F.  Golightly,  for 
plaintiff  in  error.  John  V.  Edge  and  A.  L. 
Bartlett,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  record  discloses 
that  Woods  purchased  from  Floyd  a  buggy, 
glTlng  therefor  a  promissory  note,  which  aJso 
embraced  a  mortgage  upon  the  buggy.  In 
this  instrument  was  the  following  clause: 
"It  is  expressly  understood  and  agreed  that 
the  property  for  which  this  note  is  giyen  is 
sold  without  any  warranty,  expressed  or  im- 
plied, on  the  part  of  the  seller;  and  the  pur- 
chaser buys  said  property  entirely  upon  his 
own  Judgment,  waiving  all  defects,  either 
patent  or  latent  The  purchaser  waives  the 
implied  warranty  upon  the  part  of  the  seller 
as  contemplated  In  section  2651  of  the  Code 
of  Georgia,  and  agrees  not  to  plead  failure 
of  consideration  or  any  other  plea  to  an  ac- 
tion that  may  be  founded  upon  this  note." 
Floyd  made  an  affidavit  in  due  form  for  the 
purpose  of  enforcing  *  the  mortgage  lien  cre- 
ated as  above  stated,  and  an  execution  Issued 
thereon  was  duly  levied.  In  resistance  to 
this  foreclosure,  Woods  filed  an  affidavit  ad- 
mitting the  execution  of  the  note,  but  setting 
up,  in  substance,  the  defense  that  the  instru- 
ment in  question  was  given  for  a  buggy  which 
the  plaintiff  falsely  represented  to  be  new, 
whereas  it  was  an  old  buggy  '"fixed  over,  and 
almost  worthless.**  The  issue  thus  formed 
came  on  to  be  heard  in  the  magistrate's  court, 
when  the  defendant  amended  his  pleadings  by 
alleging  "that  the  plaintiff  perpetrated  a  fraud 
on  him  in  this,  to  wit:  Plaintiff  represented 
the  buggy  to  be  a  new  one,  which  was  untrue, 
the  buggy  being  an  old  one  patched  up  and 
painted  over,  which  this  defendant  did  not 
know  at  the  time  of  the  sale,  and  deceived 
this  defendant  with  the  paint  on  the  buggy. 
The  plaintiff  knew  all  these  facts,  and  this 
defendant  did  not  know  the  defects  in  the  old 
buggy.  Defendant  says  that  had  he  knew 
the  trouble,  and  condition  of  the  buggy,  he 
would  not  have  bought  thesame."  The  magis- 
trate sustained  a  motion  made  by  plaintiff's 
counsel  to  strike  the  defendant's  "plea,"  hold- 
ing that  he  could  file  no  defense  for  the  rea- 
son that  he  had  expressly  contracted  in  writ- 
ing not  to  make  any  defense  to  any  action 
that  might  be  founded  upon  the  note.  A 
judgment  In  favor  of  the  plaintiff  was  there- 
upon entered,  and  the  defendant  filed  a  peti- 
tion for  certiorari,  containing  a  single  assign- 
ment of  error,  viz.  that  the  magistrate  erred 
'  in  iH^ding  that  the  defendant,  because  of  the 


above-quoted  stipulation  in  the  contract,  had 
no  right  to  make  any  defense  to  the  pro- 
ceeding instituted  by  the  plaintiff.  The  su- 
perior court  sustained  the  certiorari,  and  the 
plaintiff  excepted. 

Our  conclusion  is  that  the  right  result  was 
reached  in  the  magistrate's  court.  We  do  not, 
however,  predicate  our  decision  upon  the  idea 
that  the  defendant  was  cut  off  from  making 
a  defense  because  he  contracted  not  to  do  so, 
but  upon  the  ground  that  the  defense  actually 
sought  to  be  made  was  wholly  without  merit 
The  gist  of  it  was  that  although  the  defend- 
ant had  freely  and  voluntarily  signed  the  con- 
tract with  a  full  knowledge  of  its  t^rms,  one 
of  which  was  that  he  was  buying  the  property 
"entirely  upon  his  own  judgment,  waiving  all 
defects,  either  patent  or  latent,"  he  was  never- 
theless misled  and  deceived  by  false  represen- 
tations made  by  the  plaintiff  pending  tiie 
negotiations  leading  up  to  the  purchase. 
Granting  that,  as  matter  of  fact,  the  plaintiff 
did  knowingly  make  false  representations,  and 
that  the  defendant  really  placed  reliance 
thereon,  it  does  not  follow  that,  as  matter  of 
law,  he  was  defrauded.  It  is  certainly  pos- 
sible for  one  to  purchase  an  article,  taking  all 
the  chances  as  to  Its  value  or  qualities;  and, 
if  there  ever  was  a  case  of  this  kind,  it  is  the 
one  now  before  xJL  The  defendant  not  only 
contracted  as  just  indicated,  but  he  expressly 
stipulated  that  the  sale  to  him  was  "without 
any  warranty,  express  or  implied,  upon  the 
part  of  the  seller,"  and  further  agreed  to 
waive  "the  implied  warranty  upon  the  part 
of  the  seller  as  contemplated  in  section  2651  of 
the  Code  of  Georgia,"  then  of  force  (now  sec- 
tion 8555  of  the  Civil  Code).  It  is  to  be  noted 
that  under  this  section  the  seller,  "unless  ex- 
pressly or  from  the  nature  of  the  transaction 
excepted,"  warrants  that  "he  knows  of  no 
latent  defects  undisclosed.**  The  defendant 
does  not,  in  the  defense  which  he  sought  to 
nuike,  pretend  that  he  did  not  fully  under- 
stand and  voluntarily  agree  to  all  the  stipnla- 
tions  contained  in  the  contract  signed  by  him. 
In  the  face  of  these  express  stipulations,  be 
cannot  be  heard  to  assert  that  be  contzacted, 
not  "upon  his  own  judgment,**  as  In  his  writ- 
ten contract  he  unequivocally  dedares,  but 
upon  the  faith  of  false  and  frauduloit  repre- 
sentations made  by  the  seller  pending  the 
negotiati<ms  which  led  up  to  the  sale.  When 
an  agreement  fredy  and  voluntarily  entered 
into  is  reduced  to  writing,  the  instrument  or 
instruments  evidencing  the  same  must  con- 
trol; for  there  is  a  conclusive  presumption  of 
law  that  all  previous  negotiations  are  merged 
into  the  contract  as  finally  consummated, 
and  extrinsic  evidence,  whether  oral  or  writ- 
ten, which  relates  merely  to  such  negotiations, 
cannot  be  received  to  add  to,  vary,  or  contra- 
dict the  writing  or  writings  wherein  such  con- 
tract is  contained,  if  the  terms  thereof  be 
expressed  in  language  which  is  plain  and  un- 
ambiguous. If  follows  that  although  the  sel- 
ler may,  pending  such  negotiations,  knowlnglj 
make  false  representatioDS  oonceming  the  ar- 
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dele  which  to  the  BUl^ect-niatter  of  sale,  yet 
if,  before  the  contract  Is  finally  consommatedt 
he  puts  the  purchaser- npon  his  gnard  by  in- 
sisting that  the  latter  must  undertake  to  buy 
solely  upon  his  own  Judgment,  viz.  to  deal  at 
arm's  length,  he  cannot  successfully  urge  in 
a  court  of  justice  that  he  has  been  deceived 
and  defrauded,  for  the  simple  though  abun- 
dant reason  that  under  the  circumstances  he 
was  not  warranted  in  placing  any  reliance 
whatever  on  what  the  seller  may  previously 
have  said. 

Ab  the  magistrate  was  right  in  striking  the 
defendant's  plea  of  fraud,  it  makes  no  dif- 
ference upon  what  reason  such  action  was 
based,  and  the  superior  court  erred  In  set- 
ting aside  the  Judgment  of  the  justice's  court 
Judgment  reversed.  All  the  justices  con- 
curring, except  FISH,  J.,  absent  on  account  of 
sickness. 


(110  Qa.  875) 

STALIilNGS  V.  NE3WT0N,  Sheriff,  et  al. 

(Supreme  Court  of  Georgia.    May  16,  1900.) 

DBBD^DBI^IVSRT— RBGISTRATION. 

1.  Delivery  of  a  deed  conveying  real  property 
is  essential  to  its  validity,  and  is  only  com- 
plete when  the  deed  is  accented. 

2.  A  proper  and  legal  registry  of  an  instru- 
ment raises  a  presumption  of  delivery  sufficient 
to  establish  the  fact  unless  rebutted.  An  un- 
authorized registry  raises  no  such  presumption, 
and  in  that  case  the  validity  of  the  instrument 
is  not  established  until  delivery  is  affirmative- 
ly shown. 

(;SyIlabu8  by  the  Coort.> 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Bill  by  Ida  Jm  StaUIngs  against  G.  W. 
Newtont  sheriff,  and  others.  Decree  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

John  F.  Redding,  for  plaintiff  in  error.  Ca- 
baniss  &  Willingham  and  King  &  Spalding, 
for  defendants  in  error. 

LITTLB,  J.  Ida  h,  Stalllngs  exhibited  to 
the  judge  of  the  superior  court  a  bill  praying 
an  Injunction,  in  wliich  she  alleged  that  she 
was  the  widow  of  C.  G.  Stallings,  deceased; 
that  she  was  the  head  of  a  family  consisting 
of  herself  and  five  minor  children;  that  in 
April,  1880,  her  husband  was  largely  involved 
in  debt,  and  voluntarily  executed  a  deed* to 
her,  conveying  a  certain  tract  of  land  in  Mon- 
roe county.  She  alleges  that  she  had  no 
knowledge  of  the  intention  of  her  husband 
to  make  her  a  deed  of  gift  of  said  land;  that 
In  October,  1880,  she  repudiated  the  deed  of 
gift,  which  she  alleged  had  never  been  deliv- 
ered to  her,  and  elected  to  take  a  homestead 
in  the  land  as  the  property  of  her  husband; 
that  she  made  application  to  the  ordinary  of 
said  county,  on  the  refusal  of  her  husband  so 
to  do,  and  had  set  apart  for  the  benefit  of 
herself  and  minor  children  a  homestead  in 
the  land,  which  was  described  in  the  deed 
from  her  husband  to  herself.  She  further 
alleges  that,  by  intimidation  and  duress,  her 


husband  forced  her,  subsequent  to  the  set- 
ting aside  of  the  homestead,  to  sign  an  appll- 
cation  to  borrow  money,  giving  the  said  land 
as  security;  that  she  never  received  any 
money,  and  had  nothing  to  do  with  the  trans- 
action, other  than  to  sign  the  papers  pre- 
sented; that  her  husband  died  subsequently, 
and  the  debt  for  the  borrowed  money  was 
never  paid;  that  the  notes  given  for  the 
same  were  sued  to  judgment,  and  the  execu- 
tion issuing  thereon  was  levied  on  the  land 
which  is  included  in  the  homestead,  which 
was  duly  advertised  and  sold  by  the  sheriff, 
and  purchased  for  the  plaintiff  in  execution. 
She  alleges  that  the  sheriff  and  the  attorney 
for  the  plaintiff  In  execution  threaten  to  dis- 
possess petitioner  from  her  homestead,  that 
they  are  interfering  with  her  tenants,  and 
are  seeking  to  obtain  possession  and  control 
of  said  land.  She  thereupon  prays  for  an 
injunction  to  restrain  the  sheriff,  and  B.  S. 
Willingham,  attorney  for  Hattie  E.  Stanley, 
a  nonresident,  who  was  the  plaintiff  in  exe- 
cution, from  interfering  further  with  her  in 
the  possession  and  contnd  of  such  land,  and 
that  such  injunction  be  made  permanent 
The  petition  is  verified.  On  its  presentation 
a  rule  was  granted  calling  on  the  defendants 
to  show  cause  why  the  injunction  should  not 
be  granted,  and  a  restraining  order  in  terms 
of  the  prayer  of  the  petition  was  granted 
until  the  hearing.  At  the  hearing  the  de- 
fendants presented  an  answer,  making  sub- 
stantially the  following  case:  That  when 
the  husband  of  the  petitioner  made  the  deed 
in  1880  he  was  seised  of  said  land,  and  had 
a  right  to  convey  the  same,  and  that  he  did 
convey  it  by  warranty  deed,  which  was  fully 
executed,  recorded,  and  delivered  on  the  29th 
of  April,  1880;  that  under  said  deed  petition- 
er remained  in  possession  until  dispossessed 
by  the  sheriff.  It  is  denied  that  the  petition- 
er repudiated  the  deed,  and  denied  that  she 
had  any  right  to  have  had  a  homestead  set 
apart  out  of  the  land  described  therein. 
They  further  aver  that,  when  the  notes  given 
for  the  land  by  the  petitioner  were  sued  on, 
she  appeared  and  filed  various  pleas,— among 
others,  the  pleas  of  usury  and  duress;  that 
the  money  was  borrowed  to  pay  her  hus- 
band's debt  The  jury  returned  a  verdict 
against  her  on  each  and  all  of  said  pleas. 
It  is  averred  that,  when  execution  was  is- 
sued from  the  judgment  rendered  on  the 
notes  for  borrowed  money  in  favor  of  Mrs. 
Stanley,  the  land  was  properly  advertised 
and  sold,  and  purchased  by  the  plaintiff  in 
execution,  and  that  afterwards  the  sheriff, 
who  is  one  of  the  defendants,  and  the  attor- 
ney at  law  for  Mrs.  Stanley,  went  to  the  land 
for  the  purpose  of  putting  petitioner  out  of 
possession;  that  thereupon  she  surrendered 
the  possession  under  an  agreement  that  she 
might  keep  the  premises  until  December, 
1899,  and,  falling  to  give  this  possession,  she 
was  subsequently  evicted,  but  has  recently 
entered  upon  and  forcibly  taken  possession 
of  the  premises,  and  is  now  holding  the  same 
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without  any  claim  of  right  or  title.  The  erl- 
dence  at  the  hearing  was  substantially  as 
Jallows:  The  petitioner  testified  that  her 
busband  died  In  1892;  that  since  his  death 
she  had  lived  upon  the  land  which  she  claims 
as  a  homestead,  together  with  her  five  minor 
children,  the  oldest  of  which  is  about  17  years 
of  age;  that  she  is  now  in  possession,  and 
that  in  April,  1880,  her  husband  made  her  a 
deed  of  gift  to  said  land,  which  includes  the 
homestead;  at  that  time  he  was  in  debt  to 
a  number  of  persons,  and,  such  deed  being 
void  as  to  creditors,  she  abandoned  the  same, 
and  made  application  to  have  the  land  de- 
scribed in  the  deed  set  aside  to  her  as  a 
homestead,  the  same  being  the  property  of 
her  husband,  and  he  refusing  to  make  such 
application.  She  further  testified  as  to  the 
fact  of  the  sale;  the  attempted  interposition 
of  a  claim  by  her;  and  that  the  sheriff,  one 
of  the  defendants,  together  with  the  attor- 
ney for  the  plaintiff,  came  to  her  house,  and 
moved  out  her  goods,  which  she  immediately 
removed  into  another  house  on  the  same 
land,  without  objection;  that  she  is  now  in 
possession,  and  has  been  continuously  so. 
The  petition  for  homestead,  together  with 
subsequent  proceedings,  and  the  approval  of 
the  ordinary,  all  appearing  to  be  regular, 
were  introduced  in  evidence.  The  defend- 
ants' evidence  tended  to  show  the  eviction 
of  the  petitioner  from  the  land  by  the  sheriff, 
and  by  agreement  it  was  shown  that,  in  de- 
fense of  the  suit  instituted  on  the  notes  giv- 
en by  the  petitioner  for  the  borrowed  money, 
she  filed  the  several  pleas  named  in  the  de- 
fendants' answer,  and  that  a  verdict  was 
rendered  against  her  on  said  pleas.  There 
was  also  introduced  for  the  defendants  a 
deed  signed  by  petitioner  conveying  to  Hat- 
tie  E.  Stanley  certain  lands  in  Monroe  county 
for  the  consideration  of  $300,  reciting  that 
the  conveyance  was  made  to  secure  the  pay- 
ment of  $300,  with  interest  thereon;  also  an 
instrument  signed  by  the  petitioner  constitut- 
ing J.  J.  Rogers  her  agent  to  negdtiate  a 
loan  for  her  of  $300,  to  be  secured  by  a  mort- 
gage or  absolute  deed  to  her  farm  in  Mon- 
roe county.  Rogers  testified  that  he  made 
the  loan  to  the  petitioner;  that  she  spoke 
to  hUn  about  it,  and  signed  the  application; 
that  when  the  money  came  he  notified  her, 
and  she  came  to  his  office  and  signed  the  pa- 
pers, and  he  paid  the  money  over  to  her. 
This  evidence  was  denied  to  be  true  by  the 
petitioner  in  rebuttal.  It  further  appeared 
that  after  the  sale  the  sheriff  executed  a 
deed  to  Mrs.  Stanley  to  the  property.  De- 
fendants also  introduced  what  purported  to 
be  a  deed  from  a  C.  Stallings  to  Ida  L.  StaU- 
ings,  the  material  part  of  which  is  only  re- 
ferred to.  The  instrument  bore  date  April 
29,  1880.  The  conslderaUon  recited  was  the 
love  and  respect  which  the  grantor  had  for 
his  wife,  Ida  Stallings.  It  then  purported  to 
convey  to  Ida  Stallings  all  the  property  of 
the  grantor,  both  real  and  personal,  which 
the   grantor   owned,    and    then    specifically 


named  116  acres  of  land  which  it  was  ad- 
mitted embraced  the  land  described  in  the 
homestead,  together  with  all  the  crops  grow- 
ing and  made  on  said  place  during  the  year 
1880.  As  it  appears  in  the  record,  this  in- 
strument is  simply  signed  by  O,  Cw  Stallings, 
without  an  attestation  clause,  and  does  not 
bear  on  its  face  any  recitation  or  evidence 
that  it  was  signed,  sealed,  and  delivered  by 
the  grantor,  nor  are  the  names  of  any  wit- 
nesses attached  thereto.  By  an  entry  It  ap- 
pears to  have  been  recorded  on  the  29th  of 
April,  1880.  The  judge  refused  the  injunc- 
tion, and  the  petitioner  excepted. 

Under  the  evidence  in  this  case,  all  legal 
questions  save  one  are  easily  eliminated. 
After  the  judgment  had  been  rendered  against 
the  petitioner,  it  was  entirely  too  late  for 
her  to  raise  the  question  as  to  her  liability 
on  the  notes  given  for  the  borrowed  money. 
The  questions  of  usury,  duress,  and  other 
matters  of  defense  were  settled  by  the  judg- 
ment against  her,  which  must  be  taken  aa 
final  and  conclusive  of  the  various  facts  in- 
sisted on  in  her  petition  as  avoiding  her  lia- 
bility, and  that  judgment  created  a  good  and 
valid  lien  on  all  of  her  property,  which  it 
was  the  plaintiff's  right  to  enforce.  The 
sole  question  which  remains  is  whether  she 
had  title  to  the  land  which  she  conveyed  to 
Mrs.  Stanley  as  security  for  the  debt  under 
the  conveyance  made  to  her  by  her  husband. 
If  she  had,  the  injunction  was  properly  re- 
fused; if  she  had  not,  but  held  it  as  the 
beneficiary  of  a  homestead  set  aside  out  of 
the  property  of  her  husband,  then  the  instru- 
ment executed  by  her  was  of  no  effect,  and 
the  judgment  rendered  on  the  notes  given 
created  no  lien  on  the  land  set  apart  It  can- 
not make  any  difference,  if  the  homestead  is 
valid,  whether  she  did  or  did  not,  at  the 
time  she  borrowed  the  money,  represent  that 
the  land  belonged  to  her,  and  that  it  was  un- 
incumbered. In  the  case  of  Bank  v.  Dickin- 
son, 83  Ga.  711,  10  S.  E.  446,  it  was  ruled 
that,  where  a  wife  created  a  mortgage  on 
land  which  had  previously  been  set  apart 
out  of  her  husband's  estate  as  a  homestead, 
she  was  not  estopped  from  denying  the  va- 
lidity of  such  mortgage.  In  the  opinion, 
which  was  delivered  by  our  present  Chief 
Justice,  it  is  declared  that  "there  is  no  law 
which  will  prevent  her  from  denying  her 
capacity  to  make  this  particular  contract. 
She  or  any  one  else  can  claim  the  protection 
of  the  constitutional  provision  denying  her 
or  them  the  right  to  make  such  a  contract" 
If  the  homestead  was  legally  set  apart  then, 
necessarily,  the  land  which  it  embraced  be- 
longed to  the  husband.  The  legal  effect  of 
so  setting  it  apart  was  not  to  vest  the  title 
in  her  and  the  other  beneficiaries,  but  to  give 
her  and  them  the  use  of  it  which  use  could 
not  be  defeated  by  the  ordinary  debts  of  the 
husband.  The  husband  could  not  alienate 
the  land,  nor  she  the  use  of  it  These  are 
the  legal  incidents  of  the  homestead  estate. 
If,  then,  she  could  not  alienate  the  usufruct 
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with  which  the  law  had  invested  her,  it  must 
follow  that  this  result  could  not  be  reached 
by  the  application  of  the  doctrine  of  estoppeL 
Being  forbidden  by  the  law  to  convey  it,  the 
conveyance  would  not  be  rendered  valid  be* 
cause  at  the  time  of  its  execution  she  repre- 
sented that  it  was  her  property,  and  she  had 
a  right  to  convey  it 

Not  being,  then,  estopped  from  denying  the 
validity  of  the  conveyance  to  Mrs.  Stanley, 
the  rights  of  the  latter  under  that  convey- 
ance must  depend  upon  the  title  which  the 
maker  had,  and  this  is  to  be  determined  by 
ascertaining  the  effect  of  the  deed  made  by 
Stalllngs  to  his  wife,  tke  petitioner,  in  1880. 
This  was  a  voluntary  conveyance,  the  con- 
sideration being  love  and  affection,  and,  of 
course,  is  subordinate  to  the  rights  of  his 
then  existing  creditors.  In  the  petition  which 
she  exhibited,  Mrs.  Stalllngs  alleges  that  she 
had  no  knowledge  of  her  husband's  intention 
to  make  her  a  deed  of  gift;  that  she  re- 
pudiated said  deed  of  gift  in  October,  1880, 
and  distinctly  alleges  that  it  had  never  been 
delivered  to  her.  The  allegations  made  in 
the  petition  are  sworn  to,  and  thereby  were 
entitled  to  be  considered  as  a  part  of  her  evi- 
dence en  the  hearing.  In  her  affidavit  found 
in  the  record,  she  says  that  when  her  hus- 
band made  this  deed  in  April,  1880,  he  was 
indebted  to  a  number  of  persons  in  various 
amounts,  and  because  of  such  fact  the  deed 
was  no  protection  to  her,  and  she  abandoned 
the  same.  If  it  be  true  that  the  deed  was 
never  delivered  to  her,  or  that  she  refused 
to  accept  the  deed  and  take  under  it,  then 
it  did  not  have  the  legal  effect  to  vest  the 
title  in  her,  nor  devest  that  of  the  husband. 
A  deed  to  land  must  not  only  be  hi  writing 
and  signed  by  the  maker,  but  it  must  be  de- 
livered to  the  purchaser,  or  to  some  one  for 
him.  av.  Code,  §  8599.  Delivery  of  a  deed 
Is  essential  to  the  conveyance  of  title  there- 
by. Without  delivery,  the  deed  is  nothing, 
and  conveys  no  title.  Maddox  v.  Gray,  75 
Ga.  452.  Necessarily,  delivery  by  the  grantor 
includes  acceptance  by  the  grantee.  It  was 
said  by  our  present  Chief  Justice,  in  the  opin- 
ion which  he  delivered  in  the  case  of  Beards- 
ley  V.  HlUon,  94  Ga.  50,  20  S.  B.  272:  "De- 
livery of  a  deed  consists  of  more  than  the 
mere  handing  of  the  deed  to  the  grantee. 
Where  a  grantee  retains  a  deed  without  ob- 
jection, acceptance  will  be  Inferred.  It  is 
a  presumption  of  law  that  a  party  accepts 
whatever  is  for  his  benefit;  but  this  pre- 
sumption may  be  rebuttted."  And,  referring 
to  the  section  of  the  Oode  which  we  have 
Just  quoted,  he  says  "that  the  deed  must  be 
accepted.  We  think  this  is  to  be  implied 
from  the  requirement  that  the  deed  shall  be 
delivered;  for  without  acceptance,  as  we 
have  already  said,  there  cannot  be  a  com- 
plete delivery  so  as  to  pass  title.*'  If,  in 
construing  the  evidence  of  Mrs.  Stalllngs, 
wherein  she  says  that  in  April,  18^,  her  hus- 
band made  her  a  deed  of  gift  to  the  land,  it 
he  daJmed  that  this  implies  delivery,  we  are 


not  prepared  to  assent  to  the  conclusion*  In 
the  case  of  Buffington  v.  Thompson,  98  Ga. 
416,  25  S.  £.  516,  it  was  claimed'  that  a  deed 
there  under  consideration  was  not  valid  for 
want  of  delivery.  It  appeared  that  the  de- 
fendant, who  was  attacking  the  deed,  had 
by  her  pleading  admitted  that  the  grantor 
had  "executed"  the  deed  in  question.  The 
court  held  that  the  word  "executed,"  when 
used  with  reference  to  a  conveyance,  techni- 
cally comprehended,  not  only  signing  and 
sealing,  but  delivery  also,  but  that,  in  a  pop- 
ular sense,  it  meant  signing  and  sealing;  and 
construed  the  plea  to  make  only  this  admis- 
sion, because  it  further  appeared  that  the  de- 
fendant in  her  plea  averred  that  such  deedl 
had  never  been  accepted  by  the  grantee. 
So  that,  we  think,  taking  all  of  the  evidence 
of  Mrs.  Stalllngs  on  this  subject  together,  it 
amounts  to  a  distinct  assertion  that  she  never 
accepted  the  deed  of  gift  from  her  husband. 
As  to  whether  this  be  true  or  not,  is  a  ques- 
tion of  fact  upon  which  the  allegation  and 
proof  that  in  six  months  after  the  date  of 
such  deed  she  applied  for  a  homestead  in 
this  land,  alleging  it  to  be  the  property  of 
her  husband,  sheds  some  light  If  it  be  said 
that  the  deed  was  admitted  to  record,  and 
that  such  record  raises  a  presumption  of  de- 
livery, the  reply  Is  that  the  evidence  of  Mrs. 
Stalllngs  may  be  considered  sufficient  to  re- 
but such  presumption,  in  the  entire  absence 
of  any  evidence  on  the  part  of  the  defendants 
showing  delivery. 

Another  view,  however,  may  be  urged  on 
this  point  As  it  appears  in  the  record,  the 
deed  has  no  attestation  clause,  no  witnesses, 
and  it  does  not  bear  on  its  face  any  recita- 
tion of  delivery.  While  it  is  true  that  a  deed 
without  witnesses  is  legal  and  binding  be- 
tween the  parties  (Johnson  v.  Jones,  87  Ga. 
85,  13  S.  E.  261;  Howard  v.  Russell,  104  Ga. 
230,  80  S.  E.  802),  without  execution  in  the 
presence  of  witnesses  the  instrument  is  not 
entitled  to  record.  In  order  to  entitle  it  to 
record,  it  must  be  attested  or  acknowledged. 
Civ.  Code,  I  3020.  The  registration  of  the  in- 
strument therefore,  was  wholly  ineffective, 
and  accomplished  my  purpose.  A  copy  of  it 
could  not  be  read  in  evidence,  nor  is  it  even 
notice.  Rush  in  v.  Shields,  11  Ga.  636;  Jones 
V.  Morgan,  13  Ga.  515.  The  record  of  the  in- 
strument was  ineffectual  to  give  it  more  inci- 
dents than  it  would  have  if  it  had  not  been 
recorded  at  all.  No  presumption  of  delivery 
can  arise  from  such  record.  Taking  the  case 
as  it  stands,  we  have  on  one  side  a  deed  of 
conveyance  requiring  proof  by  the  defend- 
ants of  execution,  which  Includes  delivery, 
in  order  to  pass  title,  and  an  absolute  denial 
on  the  part  of  the  petitioner  that  dellver3' 
was  ever  made.  The  homestead  appears  to 
have  been  regularly  and  legally  set  apart 
It  is  unquestioned  that  the  husband  owned 
the  land  prior  to  the  deed  of  gift  If  such 
deed  for  any  reason  did  not  convey  title  to 
Mrs.  Stalllngs,  then  the  land  was  the  prop- 
erty of  the  husband  at  the  time  the  home- 
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stead  waa  set  aside.  If  it  was,  then  the 
conreyaace  to  Mrs.  Stanley  did  not  operate 
to  carry  title,  nor  afford  any  security,  and, 
tbe  homestead  being  legal,  the  petitioner 
should  not  be  interrupted  in  her  possession- 
of  the  land.  These,  being  all  questions  of 
fact,  are  to  be  determined  finally  by  a  Jury. 
On  the  hearing  of  an  application  for  an  In- 
junction, the  judge  of  the  superior  court  law- 
fully exercises  this  prerogatlye,  and  if  the 
record  contained  any  evidence  showing  de- 
livery to  and  acceptance  by  the  petitioner  of 
the  deed  in  question,  we  would  not  disturb 
his  finding;  but  Inasmuch  as  the  record,  as 
it  appears  here,  contains  no  evidence  from 
which  the  legal  conclusion  can  be  drawn 
that  the  deed  was  delivered  and  accepted, 
we  are  constrained  to  rule  that  the  trial 
judge  should  have  granted  the  injunction. 
Accordingly  the  judgment  is  reversed.  All 
the  justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


(110  Oa.  SSS) 


MARSH  V.  HIX. 


(Supreme  Court  of  Georgia.    June  4,  1900.) 

APPBAlr-HARMLSSS    ERROR  —  PLBADINa  — 
AMBNDMBNT— BXCBPTIONS  TO  AU- 
DITOR'S REPORT. 

1.  Whether  an  auditor  did  or  did  not  err  in 
allowing  an  amendment  to  pleadings  was  of  no 
oonseqaence,  when  his  so  doin^  had  no  materi- 
al bearing  upon  the  result  of  his  InvestigationB. 

2.  It  is,  under  th^  act  of  December  21,  1897, 
amending  section  5057  of  the  Civil  Code,  with- 
in the  discretion  of  the  trial  Judge  to  allow  an 
amendment  to  an  answer  without  requiring  the 
defendant  to  make  the  affidavit  by  tnat  section 
prescribed,  (a)  There  was  no  abuse  of  that 
discretion  in  the  present  case. 

8.  There  was  no  error  in  striking  the  excep- 
tions to  the  auditor's  report,  or  in  making  it 
the  judgment  of  the  court. 

(iSyllabus  by  the  Court.) 

.  Brror  from  superior  court,  Chattooga  coun- 
ty; W.  M.  Henry.  Judge. 

Action  by  £3.  W.  Marsh  against  W.  H.  Hiz. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Lnmpkln  &  Shattuck  and  Wesley  Shrop- 
Bhire,  for  plaintiff  In  error.  J.  N.  Bellah  and 
Dean  &  Dean,  for  defendant  in  error. 

LUMPKIN,  P.  J.  In  September,  1890,  B. 
W^.  Marsh,  being  the  owner  of  certain  mines 
In  Walker  county,  containing  Urge  quanti- 
ties of  iron  ore,  contracted  with  W.  H.  Hlx 
*^  raise,  mine,  and  market  said  Iron  ore,** 
and  to  pay  him  for  his  services  a  stated  sal- 
ary. It  was  further  stipulated  between  the 
parties  that  In  connection  with  the  mining 
operations  they  would  ''establish  and  run  a 
commissary;  using,  as  far  as  possible,  goods 
for  the  payment  of  hands  for  labor  In  mining 
and  loading  the  ore  on  cars."  Hlx  behig 
wlQiout  means,  Marsh  was  to  furnish  the 
needed  capital  for  carrying  on  the  commis- 
sary, while  Hiz  was  to  conduct  and  manage 
the  same,  receiving  as  compensation  for  so 
dotaig  one-third  of  the  proOtt  derived  from  the 


business.  The  mining  operations  and  the 
mercantile  business  were  both  extensively 
carried  on  for  a  considerable  period,  and  then 
terminated;  Hlx  delivering  to  Marsh  the  un- 
sold goods  left  on  hand  in  the  commissary. 
Subsequently  the  latter  brought  against  the 
former  an  equitable  petition  for  an  account 
and  settlement  Hlx  filed  an  answer  In  Its 
nature  merely  defensive,  and  the  case  was 
referred  to  an  auditor.  When  it  came  oa  for 
a  hearing  before  him,  Hlx  was  allowed  to 
amend  his  answer  by  setting  up  in  general 
terms  that  a  fair  adjustment  of  the  accounts 
would  show  a  balance  in  his  favor  against 
Marsh,  and  praying  Judgment  therefor.  The 
hearing  proceeded,  and  the  auditor  made  a 
report  In  favor  of  Hlx,  to  which  Marsh  filed 
numerous  exceptions.  In  the  smierlQr  court 
Hlx  was  permitted  to  further  amend  his  an- 
swer by  alleging  specifically  the  amount  of 
the  balance  claimed  by  him  against  Marsli,  It 
being  the  same  as  that  found  by  the  auditor. 
All  of  Marsh's  exceptions  were  OTerraled*  and 
the  auditor's  r^ort  was  made  the  Judgment 
of  the  court  Thereupon  Marsh  sued  oat  a 
writ  of  error. 

1.  It  appears  that  he  demurred  to  the 
amendment  which  the  auditor  allowed  to  the 
answer  of  Hlx  on  the  grounds  (1)  that  it 
came  too  late;  and  (2)  was  too  hid^inite  In 
its  allegations.  It  is  entirely  Immaterial 
whether  the  auditor  did  cft  did  not  err  in  per- 
mitting this  amendment  to  be  made.  It  in 
no  wise  affected  either  the  nature  or  the 
scope  of  the  investigation  before  him,  or  its 
result  He  was  charged  with  the  duty  of 
taking  an  account  between  the  parties,  and 

'  ascertaining  how  they  stood.  This  he  did, 
!  and  the  evidence  and  his  calculations  thereon 
were  Just  the  same  as  they  would  have  been 
If  the  answer  had  not  been  amended  before 
him.  In  view  of  the  amendment  made  In  the 
superior  court  the  action  of  the  auditor  now 
under  discussion  had  no  substantial  bearing 
upon  the  case. 

2.  But  complahit  is  made  that  the  suporior 
court  erred,  when  the  case  came  on  for  trial, 
in  allowing  the  amendment  to  the  answer 
which  was  then  offered  by  Hiz.  We  think 
not.  It  was,  under  the  act  of  December  21. 
1887  (Acts  1897,  p.  35),  amendhsg  section 
6067  of  the  Civil  Oode,  within  the  discretion 
of  the  trial  Judge  to  allow  this  amendment 
without  requiring  the  affidavit  prescribed  by 
that  section,  and  we  are  by  no  means  pre- 
pared to  say  he  abused  his  dlscretiOQ  in  this 
particular  instance.  Allowing  the  amend- 
ment did  not  necessitate  a  continuance  or  a 
re-reference  of  the  case,  or  the  introduction 
of  further  evidence.  Had  any  of  these  con- 
sequences been  involved,  the  question  of  the 
propriety  of  permitting  the  amendment  would 
be  altogether  different;  but  as  it  was,  the 
Judge  very  properly  reached  the  condualon 
that  "the  circumstances  of  the  case,**  and 
''substantial  Justice  between  the  partlea,"  re- 
quired the  allowance  of  the  amendmoit 

&  There  waa  no  oontcoveisy  before  the 
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auditor  as  to  the  facta.  While  the  ajccounta 
were  volnmiiioTUi  and  complicated,  the  flpilrea 
diowlng  the  receipts  end  disbursements  by. 
Hlx  were  agreed  on  by  the  parties,  and  the 
auditor's  task  was  purely  one  of  calculation. 
It  affirmatively  appears  that  he  charged  Hlz 
with  eTery  cent  that  came  Into  his  hands,  and 
credited  him  with  only  such  items  as  It  was 
admitted  he  had  actually  paid  imt,  together 
with  the  amount  of  his  salary  for  conducting 
the  mining  operaticms,  and  his  one-third  of 
the  profits  derived  from  the  commissary. 
This  was  certainly  the  right  basts  upon  which 
to  take  the  account  With  much  painstaking 
we  have  examined  the  auditor's  calculations, 
and  verified  the  results  thereof  as  set  forth 
In  his  report,  and  find  all  of  the  same  to  be 
BbBolntely  correct.  After  careful  considera- 
tion, we  are  unable  to  perceive  any  merit  In 
any  of  the  exceptions  of  fact  filed  by  the 
plaintiff  below,  and  are  therefore  fully  pre- 
pared to  hold  that  the  trial  Judge  committed 
no  error  in  striking  these  exceptions,  or  in 
making  the  auditor's  report  the  judgment  of 
the  court  We  do  not  set  forth  these  excep- 
tions and  discuss  them  in  detail,  for  the  rea- 
son that  they  present  nothing  but  simple 
questions  of  arithmetic.  It  is  not  our  prov* 
ince  to  deal  with  such  questions,  when,  as 
In  the  present  instance,  they  involve  no  legal 
problem,  save  to  see  that  in  the  case  under 
conrideration  the  proper  result  was  reached 
below.  While  it  was,  of  course,  the  right  of 
the  plaintiff  in  error  to  have  this  court  re- 
view the  processes  by  which  the  auditor  ar- 
rived at  his  conclusions,  and  while  it  would  be 
our  duty  to  reverse  the  judgment  of  the  su- 
perior court  if  it  committed  the  error  of  up- 
holding the  results  of  bad  mathematics  or  in- 
accurate calculation,  we  do  not  feel  called 
upon  to  fill  the  pages  of  our  Beports  with  a 
lengthy  array  of  facts  and  figures  for  the 
purpose  of  demonstrating  the  correctness  of 
our  conclusion  that  no  such  error  was  com- 
mitted. To  do  this  would  add  no  value  to 
this  case  as  a  precedent  When  we  lay  down 
a  legal  principle  or  rule  of  practice,  and  sus- 
tain it  by  reasoning  or  authority,  the  work 
thofl  done  becomes  useful  for  future  guidance, 
but  nothing  profitable  would  be  accomplished 
by  a  tedious  review  of  elaborate  calculati(»8 
made  in  a  particular  case,  which  could  have 
no  application  to  any  other.  Judgment  af- 
firmed. All  the  justices  concurring,  except 
FISH«  J.,  absent  on  account  of  sickness. 


(UO  Oa.  857) 

WHITAKEB  V.  ABNOLD. 

(Supreme  Oonrt  of  Georgia.    May  16,  1900.) 

TRIAI^RIGHT  TO   OPSIN   AND   CLOSB-BVI- 

DBNCB-DBCBASEP  WITNESS-NEW 

TRIAL-CBRTIORAIU. 

1.  Before  a  defendant  in  a  civil  action  arising 
ex  contractu  can  demand  the  right  to  open  and 
conclude,  he  must,  in  his  pleadings,  admit 
enough  to  make  out  a  prima  facie  case  for  the 
plaintiff. 

2L  Evidence  as  to  what  a  deceased  witness 
testified  oa  a  previous  trial  Is  not  admissible^ 


when  it  appears  that  the  issue  therein  involved 
was  not  BUDstantially  the  same  as  that  in  con- 
troversy on  the  trial  at  which  such  evidence  is 
tendered. 

8.  Bejecting  testimony  offered  tor  the  pur- 
pose of  proving  a  given  fact  is  not  cause  for  a 
new  trial,  when  the  opposite  party,  as  a  wit- 
ness, admits  this  fact,  and  it  is  manifestly  one 
as  to  which  the  parties  are  not  at  issue. 

4.  When,  in  a  trial  bv  a  jury  in  a  magis* 
trate's  court,  no  material  error  of  law  is  com- 
mitted by  the  presiding  justice,  and  the  evi- 
dence demands  the  verdict  rendered,  the  superi- 
or court  ought  not  to  sustain  a  certiorari  sued 
out  by  the  losing  party. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Heard  county;  8. 
W.  Harris,  Judge. 

Action  by  J.  J.  Whitaker,  adminietrator, 
against  M.  A.  Arnold.  Judgment  for  plaintiff 
was  reversed  on  certiorari,  and  plaintiff  brings 
error.  J.  J.  Whitaker  having  died,  D.  B. 
Whitaker  was  made  party  plaintiff.  Be- 
versed. 

Frank  8.  Loftin  and  D.  B.  Whitaker,  for 
plaintiff  in  error.  T.  B.  Davis  and  W.  h. 
Stallings,  for  defendant  in  error. 

LUMPKIN,  P.  J.  It  appears  from  the  rec- 
ord that  M.  A.  Arnold  made  and  delivered  to 
P.  H.  Whitaker  a  promissory  note  for  1,000 
pounds  of  middling  lint  cotton,  payable  on  a 
day  named.  Subsequently  the  payee  died,  and 
J.  J.  Whitaker,  as  administrator  upon  his  es- 
tate, brought  agail]0t  Arnold,  in  a  justice^s 
court,  an  action  up<Hi  this  note.  The  defendant 
filed  an  answer,  in  which  he  admitted  the  exe- 
cution of  the  instrum^it  sued  on,  and  that  the 
plaintiff  was  the  legal  holder  and  owner  of  the 
same.  The  case  was  tried  on  appeal  before 
a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiff.  The  defendant  then  sued  out  a 
certiorari,  pending  which  In  the  superior  court 
J.  J.  Whither  died,  and  D.  B.  Whitaker  was 
made  a  party  in  his  stead.  The  certiorari  was 
sustained,  and  the  plaintiff  excepted.  We  will 
now  dispose  of  the  questions  Involved  in  the 
case. 

1.  The  plaintiff  In  certiorari  alleged  that  the 
magistrate  erred  tu  denying  him  the  opening 
and  conclusion.  The  magistrate  was  right  in 
so  doing.  In  order  to  entitle  a  defendant  in  a 
case  like  the  present  to  open  and  Conclude, 
he  must,  in  his  answer,  admit  enough  to  make 
out  a  prima  facie  case  in  favor  of  the  plaintiff, 
so  as  to  relieve  the  latter  from  introducing  any 
evidence  for  that  purpose.  Abel  v.  Jarratt, 
100  Ga.  782,  28  S.  E.  403;  Bailroad  Ca  v. 
Brown,  102  Ga.  13,  20  S.  E.  130.  As  the  note 
erued  on  was  payable  in  middling  lint  cotton, 
and  as  there  was  no  admission  as  to  the  value 
of  such  cotton  at  the  time  of  the  maturity  of 
the  note,  the  plaintiff  was  compelled  to  intro- 
duce evidence  showing  what  such  value  then 
was,  and  accordingly  had  the  right  to  open 
and  conclude;  the  defendant  having  intro- 
duced testimony. 

2.  Prior  to  the  trial  of  the  present  case  in 
the  magistrate's  court  there  had  been. a  trial 
of  an  action  by  J.  J.  Whitaker,  as  administra- 
tor of  P.  H.  Whitaker,  against  M.  A.  Arnold 
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upon  a  promissory  note  given  by  the  defend- 
ant to  J.  J.  Whitaker  as  such  administrator. 
At  that  trial  Andy  Arnold  waa  sworn  as  a 
witness.  He  afterwards  died.  At  the  trial 
of  the  present  case  in  the  magistrate's  court 
the  defendant  offered  as  a  witness  one  T.  B. 
Davis  for  the  purpose  of  proving  what  Andy 
Arnold's  testimony  was  on  the  previous  trial 
The  evidence  as  to  the  testimony  of  Davis 
was  rejected,  and  complaint  of  this  is  made  in 
the  petition  for  certiorari.  The  magistrate's 
ruling  upon  this  question  was  right.  It  ap- 
pears from  his  answer  to  the  certiorari  that 
the  question  at  issue  in  the  former  trial  was 
what  were  the  terms  of  a  contract  between 
M.  A.  Arnold  and  J.  J.  Whitalser  as  adminis- 
trator, while  the  contract  involved  in  the  pres- 
ent case  was  one  between  M.  A.  Arnold  and 
P.  H.  Whitalter,  made  during  the  lifetime  of 
the  latter.  Section  5186  of  the  Civil  Code  does 
not  make  admissible  the  testimony  of  a  de- 
ceased witness  given  on  a  former  trial  unless 
it  was  "upon  substantially  the  same  issue" 
as  that  Involved  in  the  trial  wherein  evidence 
as  to  what  such  testimony  was  is  tendered. 

8.  It  was  material  to  the  defense  set  up  by 
M.  A.  Arnold  to  show  that  he  had  paid  for  a 
certain  lot  which  he  had  purchased  from  P. 
H.  Whitaker.  With  this  end  in  view,  the 
defendant  offered  in  evidence  a  deed  to  him- 
self from  J.  J.  Whitaker  as  administrator.  It 
is  alleged  as  error  that  the  magistrate  de- 
clined to  admit  this  deed  in  evidence,  it  being 
rejected  on  the  ground  that  it  was  irrelevant 
Even  if  the  magistrate  erred  in  this  ruling,  it 
certainly  resulted  hi  no  injury  to  the  defend- 
ant, because  the  plaintiff  had  already  testified 
that  M.  A.  Arnold  had  paid  for  the  lot  in 
question,  and  as  to  this  matter  there  was  no 
dispute  between  the  parties. 

4.  According  to  the  magistrate's  answer, 
there  was  not  a  paitide  of  evidence  sustain- 
ing the  defense  set  up  by  the  defendant  that 
hie  promise  was  conditional  only;  and,  as  the 
plaintiff  made  out  a  prima  facie  case,  the  ver- 
dict in  his  favor  was  absolutely  demanded. 
The  defense  completely  broke  down  because 
the  evidence  offered  to  sustain  it  was  rejected, 
and,  as  has  been  seen,  the  magistrate  rightly 
refused  to  allow  this  evidence  to  be  intro- 
duced. As  he  committed  no  material  error  of 
law,  and  as  the  verdict  returned  by  the  Jury 
was  the  only  legal  outcome  of  the  trial,  the 
superior  court  erred  hi  sustaining  the  cer- 
tiorari. Judgment  reversed.  All  the  Justices 
concurring,  except  FISH,  J^  absent  on  ac- 
count of  sickness. 


(UO  Oa.  779) 

SOUTHBBN  BY.  (X).  v.  HOOPBB. 

(Supreme  Court  of  Georgia.    May  12,  1900.) 

RAILROADS-PRIVATE    CROSSING— DEFECTS- 
INSTRUCTIONS— FRIVOLOUS  APPEAL. 

1.  The  building  and  keeping  in  repair  by  a 
railroad  company  of  a  bridge  over  or  an  ap- 
proach to  a  private  crossing  is  such  an  invita- 
tion to  the  public  to  use  the  same  as  renders 
the  company  liable  for  injuries  resulting  from 


defects  negligently  permitted  to  exist  or  remain 
in  the  structure. 

2.  The  charges  complained  of  were  substantial- 
ly in  accord  with  the  law  above  laid  down.  It 
was  not  erroneous  to  fail  to  charge  on  the  sub- 
ject of  contributory  negligence  and  apportion- 
ment of  damages;  there  being  no  request  to 
charge  to  this  effect,  and  it  affirmatively  ap- 
pearing that  no  such  contention  was  made  at 
the  trial. 

3.  The  law  of  the  case  having  been  settled  hj 
a  previous  decision  of  this  court,  and  the  evi- 
dence, though  conflicting,  warranting  the  ver- 
dict, the  writ  of  error  Is  so  palpably  without 
merit  as  to  lead  to  the  conclusion  that  it  was 
sued  out  for  delay  only,  and  damages  are  ac- 
cordingly awarded. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
G.  A.  H.  Harris,  Judge. 

Action  by  0.  P.  Hooper,  by  his  next  friends 
against  the  Southern  Railway  Company. 
Judgment  for  plaintifiF,  and  defendant  brings 
error.    Affirmed. 

Shumate  &  Maddox,  for  plaintiff  In  error. 
Fouchd  &  Fouchd  and  Robt  Chamble6»  for 
defendant  In  error. 


COBB,  J.  The  evidence  in  this  case  was 
conflicting  on  many  of  the  material  points  in 
issue,  but  there  was  evidence  to  support  the 
finding  in  favor  of  the  plaintifiF.  The  caae 
upon  the  question  of  liability  is  absolutely 
controlled  by  the  decision  in  Railroad  Co.  v. 
Robertson,  96  6a.  430,  22  S.  E.  551.  The 
charges  complained  of  were  substantially  in 
accord  with  the  law  there  laid  down.  There 
was  no  error  in  failing  to  charge  the  law  In 
reference  to  apportioning  the  damages  ac- 
cording to  the  respective  negligence  of  the 
parties;  there  being  no  request,  written  or 
otherwise,  to  charge  on  this  subject,  and  it 
distinctly  appearing  from  the  certificate  of 
the  Judge  to  the  motion  for  a  new  trial  that 
no  such  point  was  insisted  on  at  the  trial. 
The  principles  of  law  stated  in  the  first  head- 
note  were  well  settled.  There  could  be  no 
question  aa  to  the  applicability  of  those  prin- 
ciples to  the  facts  of  this  cas^.  The  evi- 
dence, though  conflicting,  was  amply  suffi- 
cient to  support  the  verdict  The  hope  of  a 
reversal  under  such  circumstances  could  not 
have  been  for  a  moment  entertained  by  one 
even  of  the  most  sanguine  temperament. 
The  conclusion  that  the  case  was  brought 
here  for  delay  only  is  irresistible,  and  dam- 
ages are  accordingly  awarded.  Ice  Works 
V.  Rountree,  104  Ga.  677,  30  S.  B.  885;  Bailey 
V.  Wilner,  107  Ga,  804,  33  S.  B.  434;  Collins 
T.  Trading  Co.,  108  Ga.  752,  32  a  B.  067. 
Judgment  affirmed,  with  damages. 


(110  oa.  887) 
HARRIS  ▼.  STATE. 
(Supreme  Court  of  Georgia.    June  4,  1900.) 

STATUTES— TITLE  OP  ACT— CONSTITUTIONAL 
LAW— INDICTMENT. 
1.  Where  the  body  of  a  penal  statute  is 
broader  in  its  terms  than  the  title  warrants,  it 
is  unconstitutional,  at  least  in  so  far  as  it 
contains  matter  not  comprehended  in  the  title. 
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2.  Where  tbe  title  of  an  act  it  ''An  act  to 
preyent  the  baiting  or  Icilling  of  doves  thus  bait- 
ed at  said  bait  in  this  state,  and  to  provide  for 
the  punishment  thereof"  (Acts  1898»  p.  107), 
mztd  the  body  of  the  act  makes  penal  *Hhe  bait- 
fjug  or  killing  of  doves  thus  baited  any  season 
of  the  year?*  the  act  is  unconstitutional,  at 
least  in  so  far  as  it  seeks  to  make  penal  the 
killing  of  doves  at  any  place  other  than  at  the 
••bait" 

3.  An  indictment  founded  upon  this  statute, 
charging  that  the  accused  did  "kill,  by  shooting 
with  a  gun,  baited  doves,"  without  alleging 
that  the  doves  were  killed  at  the  place  where 
baited,  does  not  set  forth  any  offense  against 
the  laws  of  this  state. 

(SyUabus  by  the  Court.) 

Error  from  superior  court,  Houston  county; 
W.  H.  Felton,  Judge. 

EIngene  Harris  was  indicted  under  the  stat- 
nte  in  relation  to  killing  baited  doves.  De- 
murrer to  the  indictment  was  overruled,  and 
he  brings  error.    Reversed. 

Jere  M.  Moore.  Mlnter  WImberly,  T.  B. 
West,  and  Marlon  W.  Harris,  for  plaintiff  In 
error.    Robt  Hodges,  Sol.  Gen.,  for  the  State. 

SIMMONS,  a  J.  The  accused  was  Indict- 
ed under  the  act  approved  December  6,  1898 
(Acts  1898,  p.  107).  In  relation  to  killing  baited 
doves.  The  Indictment  charged  that  he  did 
*1l111,  by  shooting  with  a  gun,  baited  doves." 
He  demurred,  on  the  ground  that  the  indict- 
ment did  not  allege  "that  the  killing  of  said 
baited  doves  was  done  at  said  bait";  that  the 
act  of  1S96  was  unconstitutional  and  void, 
and  its  violation  not  a  crime,  because  it  con- 
tained matter  different  from  that  covered  by 
Its  title;  and  on  other  grounds  not  necessary 
here  to  detail.  The  trial  Judge  overruled  the 
demurrer,  and  the  accused  excepted. 

The  case  Is,  we  think,  controlled  by  para- 
graph 8  of  section  7  of  article  3  of  the  con- 
stitution of  Georgia  (Civ.  Code,  |  5771),  and 
by  the  reasoning  in  the  following  cases: 
Conley  v.  State,  85  Ga.  3G5,  11  S.  B.  669;  Mc- 
DnfBe  v.  Same,  87  Ga.  687,  18  S.  E.  596; 
Oabb  V.  Same,  88  Ga.  584,  15  S.  E.  455;  Elli- 
ott ▼.  Same,  91  Ga.  694,  17  S.  E.  1004;  Demp- 
sey  V.  Same,  94  Ga,  766,  768,  22  S.  E.  57; 
Sasser  v.  Same,  99  Ga.  54,  25  S.  E.  619. 
The  reasons  are  sufficiently  set  forth  in  these 
cases,  and  it  Is,  in  our  opinion,  unnecessary 
to  repeat  what  has  been  so  many  times  said 
by  this  court.  It  was  stated  in  the  argu- 
ment here  that  "on  one  day  during  the  year 
1896  or  1897  a  party  of  forty  Macon  sports- 
men (?)  killed  more  than  12,000  doves  at 
Leesburg,"  and  we  can  see  that  the  legisla- 
ture might  very  properly  desire  to  put  a  stop 
to  snch  wanton  and  unnecessary  slaughter. 
At  the  same  time,  however,  although  we  may 
appreciate  the  wholesomeness  of  such  legis- 
lation as  was  doubtless  hitended,  we  cannot 
sustain  the  act  actually  passed,  as  the  same 
is  violative  of  the  constitution  of  the  state 
as  containing  "matter  different  from  what  is 
ezpreaaed  in  the  title."  We  must  hold  that 
the  act  under  consideration  is  unconstitution- 
al at  least  in  so  far  as  it  seeks  to  make  penal 
the  kilUng  of  dovea  at  any  place  other  than 


the  place  where  they  are  baited.  As  to 
whether  it  is  unconstitutional  in  whole,  it  is 
not  necessary  here  ta  decide.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 


cm  Ga.  839) 
PLUMMER  V.  CTATQ. 
(Supreme  Court  of  Georgia.    June  4,  1900.) 

CRIMINAL  LAW-CRBDIBILITY  OF  WITNESS- 
IMPEACHMENT. 
Where  a  grand  jury  had  under  investiga- 
tion a  criminal  charge,  and  a  witness  swore  to 
a  ceitain  state  of  facts  material  to  the  issue, 
and  the  same  witness  afterwards,  upon  the  tri- 
al of  the  issue  on  the  indictment  found  by  the 
grand  jury,  swore  to  a  different  and  contrary 
state  of  facts  concerning  the  same  issue,  and 
that  his  testimony  before  the  grand  jury  was 
false,  assigning  as  the  reason  for  his  false  tes- 
timony before  the  grand  jury  that  he  was  at 
that  time  a  friend  of  the  accused,  but  was  at 
the  time  of  the  trial  at  enmity  with  him,  it 
was  error  for  the  court  to  fail  to  charge  the 
jury  that,  if  a  witness  willfully  and  knowingly 
swear  falsely  as  to  a  material  matter,  his  testi- 
mony ought  to  be  disregarded  entirely,  unless 
corroborated  by  circumstances  or  other  unim- 
peaohed  evidence.  Civ.  C6de,  8  5295;  Stafford 
V.  State,  55  Ga.  591;  Skipper  v.  Same,  59  Ga. 
63,  and  cases  cited,  (a)  As  there  was  in  this 
case  no  corroboration  of  this  witness,  it  was 
error  for  the  court  to  charge  that  if  the  wit- 
ness had  been  impeached,  and  restored  to  the 
confidence  of  the  jury,  they  should  believe  him 
in  preference  to  the  impeaching  evidence. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart,  Judge. 

H.  O.  Plummer  was  convicted  of  a  crime, 
and  brings  error.    Reversed. 

Howard  &  Armistead,  Jas.  B.  Hicks,  and 
Jas.  K.  Hlnes,  for  plaintiff  in  error.  H.  G. 
Lewis,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness. 


(lU  Ga.  839) 
CLAY  V.  MACON  &  B.  R.  00. 
(Supreme  Court  of  Georgia.    May  16»  1900.) 
RAILROADS— INJURY    TO   PERSON    ON   TRACK. 
There  being  some  testimony  which  might 
have  warranted  the  jury  in  finding  that  the 
plaintiff's  husband,  while  upon  the  track  of  the 
defendant  in   front  of  an  approaching  train, 
was,  either  from  intoxication  or  other  cause, 
incapable   for  the   time   being  of  taking  the 
proper  care  for  his  own  safety,  and  that  the 
company's  servants  in  charge  of  the  train,  be- 
ing aware  of  these  facts  in  time  to  stop  it  b«> 
fore  it  struck  and  killed  him,  failed  to  exercise 
due  diligence  in  this  respect,  the  case  should 
have  been  submitted  to  the  jury,  and  the  court 
erred  in  granting  a  nonsuit 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Tronp  county; 
&  W.  Harris,  Judge. 

Action  by  Susie  Clay  against  the  Macon  & 
Birmingham  Railroad  Company.  Judgment 
for  defendant*  and  plaintiff  briniti  error. 
Eeyeraed. 
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J.  H.  Pitman,  Frank  EEarwell,  and  Hatton 
&  Lovejoy,  for  plaintiff  in  error.  Longley  & 
Longley  and  L.  F.  Qarrard,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  reversed. 

FISH»  J.,  absent  on  account  of  sldEness. 


(110  Ga.  812) 

JACKSON  T.  WARTHEN  et  aL 

WARTHEN  et  al.  y.  JACKSON. 

(Supreme  Court  of  Georgia.    May  14,  lj900.) 

APPEAL  —  RBVIBW  —  CROSS    BILL   OF    BXCHU»- 

TION&-ORDINARY— GRANT  OP  YEAR'S 

SUPPORT— OBJECTIONS. 

1.  When  a  cross  bill  of  exceptions  presents  a 
question  which  is  "controlling  upon  the  case  as 
a  whole,"  the  supreme  court  will  first  consider 
and  dispose  of  that  question;  and,  if  the  judg- 
ment of  the  trial  court  with  respect  thereto 
is  i-eversed,  the  main  bill  of  exceptions  will  be 
dismissed. 

2.  Where  the  ordinary  has  duly  complied 
with  the  statutory  requirements  as  to  issuing 
citation  and  publishing  notice  with  regard  to 
an  application  for  a  year's  support,  it  is  too 
late,  after  the  adjournment  of  the  term  of  his 
court  to  which  the  citation  is  returnable,  to  file 
objections  to  the  granting  of  such  application, 
(a)  There  was,  in  the  present  case,  no  consent 
to  the  filing  of  such  objections  after  the  expira- 
tion of  the  time  allowed  by  law  for  so  doing; 
nor,  under  the  circumstances  disclosed  by  the 
record,  was  the  applicant  for  the  year's  support 
estopped  from  so  asserting. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Walker  county; 
W.  M.  Henry,  Judge. 

Application  by  S.  A.  Warthen  and  others 
for  allowance  of  a  year's  support  James  U. 
Jaclcson  filed  exceptions.  On  trial  there  was 
a  verdict  for  applicant  and  Jackson  assigns 
error,  and  S.  A.  Warthen  and  others  assign 
cross  error.  Judgment  on  cross  biU  reversed, 
and  main  bill  of  exceptions  dismissed. 

0^>eland  &  Jackson,  W.  T.  Tumbull,  and 
W.  W.  Brookes,  for  plaintiff  in  error,  R.  M. 
W.  Glenn  and  Payne  &  Payne,  for  defendants 
in  error. 

LUMPKIN,  P.  J.  Mrs.  S.  A.  Warthen 
made  an  application  to  the  court  of  ordinary 
of  Walker  county  for  the  allowance  of  a 
year's  support  to  herself  and  two  minor  chil- 
dren  out  of  the  estate  of  her  deceased  bus- 
band.  The  ordinary  issued  and  caused  to  be 
duly  published  a  citation  calling  upon  all  per- 
sons concerned  to  show  cause  at  the  January 
term,  1899,  of  his  court  why  the  application 
should  not  be  granted.  He  also  appointed 
appraisers,  who  in  due  time  set  apart  a  year's 
support,  and  made  their  report  Before  the 
arrival  of  the  January  term,  W.  W.  Brookes, 
as  attorney  for  James  U.  Jackson,  a  creditor 
of  the  decedent,  requested  his  administrator, 
S.  M.  Warthen,  **to  let  the  case  go  over  for 
the  January  term  of  the  court"  The  admin- 
istrator replied  that.  If  it  was  agreeable  to 
B...M.  W^. Glenn,  the  attorney  of  the  appJicaot 
for  the  year's  support  he  (the  admlnistcator) 


*' would  consent  for  such  continuance.**  After 
the  conversation  between  tlie  administrator 
and  Brookes  Just  referred  to,  but  on  the  same 
day,  the  latter  informed  Glenn  "that  he  had 
seen  S.  M.  Warthen,  and  he  and  Warthen 
had  agreed  that  the  case  be  passed  at  said 
January  term  of  the  court,*'  to  which  Glenn 
replied,  "I  will  see  Mr.  Warthen."  On  the 
first  Monday  in  January,  1899,  which  was  the 
2d  day  of  that  month,  Glenn  wrote  a  latter 
to  Brookes,  stating  that,  though  there  had 
been  a  misunderstanding  between  the  admin- 
istrator and  Brookes,  he  (Glenn)  had  consent- 
ed that  the  case  should  go  over  to  the  Febru- 
ary term.  At  the  time  of  writing  this  letter. 
Glenn  supposed  that  objections  to  the  allow- 
ance of  the  year's  support  had  been  filed, 
and  he  never  at  any  time  consented  that  the 
same  might  be  filed  after  the  expiration  of 
the  (Tanuary  term.  It  further  appears,  how- 
ever, that  on  the  12th  day  of  January,  1899. 
Glenn  again  wrote  to  Brookes,  inquiring 
whether  or  not  he  intended  in  behalf  of  Jack- 
son to  file  objections  to  the  allowance  of  the 
year's  support  Tbe  court  of  ordinary  met 
and  adjourned  on  the  2d  day  of  January, 
1899,  and  'the  case"  was,  during  the  term, 
marked  "Ck)nUnued."  On  the  20th  day  of 
January,  1890,  counsel  for  Jackson  filed  cer- 
tain objections  to  the  allowance  of  the  year's 
support  At  the  February  term  the  ordinary 
passed  an  order  disallowing  the  objections, 
and  dhrecting  that  the  return  of  the  apprais- 
ers be  recorded  as  the  Judgment  of  the  court. 
The  case  then  went  by  appeal  to  tbe  superior 
court.  On  the  trial  there,  counsel  for  Mrs. 
Warthen  moved  to  strike  the  objections  on 
the  ground  that  they  were  filed  too  late.  On 
the  hearing  of  this  motion  the  facts  above 
recited  were  made  to  appear,  and  the  motion 
was  overruled.  Some  of  the  objections  filed 
by  Jackson  were  stricken  on  demurrer,  and 
on  the  trial  of  the  remaining  objections  there 
was  a  verdict  for  the  applicant  Jackson 
sued  out  a  bill  of  exceptions  assigning  error 
on  various  rulings  made  during  the  trial, 
and  Mrs.  Warthen  sued  out  a  cross  bill  of 
exceptions  alleging  error  In  the  court's  refusal 
to  sustain  her  motion  to  strike  all  of  the  ob- 
jections on  the  ground  that  the  same  were  not 
filed  within  the  time  prescribed  by  law. 

1.  As  the  case  Is  controlled  by  a  pn^per  de- 
termination of  the  question  presented  by  the 
cross  bill,  we  will  deal  with  that  question  ex- 
clusively. Cheshire  v.  Williams.  101  Ga.  814. 
29  S.  B*  191;  Jordan  v.  Railroad  Co.,  106  Ga. 
274,  30  S.  E.  748;  Lawton  v.  HolUs,  107  Ga. 
102,  32  S.  E.  846;  Gay  ▼.  Gay,  106  Ga.  739, 
32  S.  E.  846;  Smith  v.  Van  Hoose  (Ga.)  36 
8.  B.  76. 

2,  The  court  ought  to  haye  sostahied  the 
motion  to  strike  all  of  the  objections.  Sec- 
tion 3467  of  the  Civil  Code,  after  declaring 
^hat  the  ordinary  shall  issue  citation  and  pub- 
lish notice,  calling  upon  all  persons  concerned 
to  show  cause  why  an  application  for  12 
months'  support  should  not  be  granted,  fur- 

•th(^  provides  t)uit  "if  no  objection  la  .made 
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after  the  pid)lication  of  said  notice  for  fonr 
weeks,  or  if  made  is  disallowed*  the  ordinary 
Bliall  record  the  return  of  the  appraisers  in  a 
book  to  be  kept  for  that  purpose."  Thus  it 
will  be  seen  that  the  statute  plainly  oontem* 
plates  that,  unless  objections  are  duly  filed, 
nothing  is  left  for  the  ordinary  to  do  but  to 
record  the  return  of  the  appraisers,  which 
then  becomes,  in  effect,  a  binding  Judgment, 
con<dusiTe  upon  all  persons  interested.  The 
vital  question,  therefore,  Is,  when  does  the 
time  for  filing  objections  expire?  This  court, 
in  Parks  V.  Johnson,  79  Ga.  567,  5  S.  E.  243, 
construed  so  much  of  the  act  of  October  9, 
1885,  as  is  now  embraced  in  the  Code  section 
just  mentioned.  It  was  in  that  case  distlnctp 
I7  held  that,  "where  the  return  of  appraisers 
appointed  to  set  apart  a  year's  support  for  a 
widow  and  her  children  was  filed,  and  cita- 
tion was  issued  by  the  ordinary,  objections 
could  be  filed  by  a  creditor  at  or  before  the 
term  of  court  to  which  the  citation  was  re- 
turnable." While  the  court  was  not  then 
dealing  with  the  precise  question  now  In 
band,  that  case  directly  called  for  a  proper 
interpretation  of  the  statute  above  referred 
to,  and  it  was  accordingly  laid  down  that 
objections  must  be  filed  before  the  expira- 
tion of  the  term.  With  this  construction  of 
the  law  we  are  quite  content,  and  now  hold 
unequivocally  that  objections  filed  after  the 
expiration  of  the  term  to  which  the  citation 
to  show  cause  was  made  returnable  came  too 
late;  and  cannot  properly  be  considered.  Un- 
less objections  are  duly  filed,  there  is  no  case 
In  which  a  trial  can  lawfully  be  had;  for, 
in  the  absence  of  such  objections,  there  is  no 
issue  for  determination  in  the  court  of  ordi- 
nary. Bven  if  the  applicant  could  vmive  the 
due  filing  ot  objections,  and  in  this  manner 
make  a  case  which  could  be  the  subject-mat- 
ter <tf  a  continuance  and  of  a  subsequent  ad- 
Judication^  we  do  not  think  there  was  such  a 
waiver  in  the  present  instance.  Upon  the 
facts  appearing  in  the  record,  it  is  dear  that 
Mr.  Glenn  never  intended  to  make  such  a 
waiver.  His  consent  to  a  postponement  of 
the  hearing  was  based  upon  the  supposition 
that  at  the  time  the  consent  was  given  ob- 
jections had  been  filed.  The  mere  fact  that 
after  the  expiration  of  the  term  he  ascertain- 
ed that  no  objections  had  in  fact  been  filed, 
and  thai  made  an  inquiry  of  counsel  on  the 
other  side  as  to  his  intentions  in  the  matter, 
cannot  be  held  to  amount  to  such  a  waiver 
as  would  give  the  so-called  "case"  a  standing 
in  court  At  that  date  the  time  for  filing  ob- 
jections had  come  and  gone,  Mrs.  Warthen's 
right  to  the  year's  support  had  become  abso* 
lute  and  fixed,  and  the  legal  status  of  the 
matter  could  not  be  affected  by  the  noncom- 
znittal  inquiry  which  her  attorney  addressed 
to  counsel  for  Jackson.  The  right  to  file  ob- 
jections having  already  been  lost,  the  making 
of  this  inquiry  could  not  possibly  have  mis- 
led his  counsel,  or  in  any  manner  opiated 
prejudicially  to  Jackson.  Accordingly,  it  can- 
not be  said  that  Mrs.  Warthen  was  estopped 


fDom  insisting  that  his  objections  were  filed 
too  late,  even  though  his  counsel  may, have 
been  warranted  In  inferring  from  Glenn('^  in^ 
quiry  that  no  such  point  would  be  raUied.' 
This  being  sov  and  there  being  in  point  of  f^ct 
no  intention  on  the  part  of  Mrs.  Warthen's 
counsel  to  waive  any  of, her  rights  in  this* 
premises,  we  are  clearly  of  the  opinion  that 
the  court  below  erred  hi  the  ruling  of  which 
she  complains.  Judgment  on  cross  bill  of 
exceptions  reversed?  main  bUl  of  exceptions 
dismissed.  All  the  Justices  concurring,  ex> 
cept  FISH,  J.,  absent  on  account  of  sickness. 


.  (UO  Ofi.  8TI) 

MORAN  V.  CH1LD& 

(Supreme  Court  of  Georgia.    May  16,  1900.) 

CERTIORARI    TO    JUSTICEJ-SUFFICIBNCY— DIS- 
MISS AJ>-PORBOLOSU  RE  OF  LANDIiORD*8 
LIBN— GOaTS->NBW    TRIAL. 

1.  Where  a  petition  for  certiorari  is  properly 
headed  with  tne  name  of  the  state  and  coun- 
ty, and  addressed  to  the  superior  court,  asidng 
for  review  of  alleged  errors  committed  on  the 
trial  of  a  case  in  a  Justice's  court  of  a  .named 
magistrate,  and  such  petition  has  been  duly 
answered  by  the  magistrate,  it  is  not  error  for 
the  court  to  refuse  to  dismiss  the  same  on  the 
ground  that  the  number  of  the  militia  district 
where  the  court  was  held  was  omitted  from  the 
petition. 

2.  The  petition  in  the  present  case  distinctly 
specifies  the  errors  complained  of,  and  sufii- 
ciently  sets  forth  the  testimony  on  tb^  trial 
below.  The  court  therefore  did  not  err  in  re- 
fusing to  dismiss  the  same  for  want  of  sufficient 
specifications  in  these  particulars. 

8.  Where  an  execution  issued  on  the  foredo- 
sure  of  a  landlord's  lien  and  a  distress  warrant 
in  his  favor  are  placed  in  the  hands  of  a  con- 
stable, the  latter  is  entitled  to  retain  from  the 
proceeds  of  a  sale  of  the  ppoj^erty  of  defend- 
ant all  costs  legitimately  accruing  in  ezl^cuting . 
both  processes,  although  the  prosecution  of  one 
was  abandoned  by  the  plaiatiif. 

4.  Under  the  record  in  this  case  there  was 
amnle  evidence  to  authorize  the  judge  to  set 
asiue  the  verdict  of  the  jury  in  the  justice's 
court,  and  to  direct  a  new  Ixial  in  that  court 
on  the  controlling  iiisue  of  fact. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  konroe  county; 
B.  J.  Reagan,  Judge. 

Rule  by  J.  W.  Moran  against  B.  F.  Childs. 
Judgment  for  defendant,  and  petitioner  brings 
error.    Affirmed. 

W.  M.  dark,  for  plaintiff  in  error.  Per- 
sons &  Persons,  for  defendant  in  error. 

LEWIS,  J«  Moran  brought  a  rule  against 
Childs,  a  constable,  hi  a  Justice's  court,  for 
money  alleged  to  have  been  collected  by  the 
constable  on  a  landlord's  lien  in  favor  of 
said  Moran  against  William  and  Hill  O'Neal. 
On  the  trial  of  that  case  before  a  Jury  in  the 
Justice's  court  it  appeared  from  the  evidence 
that  Moran  had  placed  in  the  hands  of  the 
constable  not  only  the  landlord's  lien  for 
supplies,,  but  also  a  distress  warrant  for  rent, 
both  of  which  were  levied  upon  the  property 
of  defendants.  It  fnrthtt  appeared  that  the 
constable  was  put  to  the  expense  of  having 
the  crops  gathered  and  placed  in  a  condition 
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for  sale,  and  by  consent  of  parties  they  wmce 
sold,  and  brought  the  sum  of  $144.  There 
was  a  defense  filed  to  the  distress  warrant 
by  the  defendants,  and  that  proceeding  was 
withdrawn  by  the  plaintiff,  Moran.  It  fur- 
ther appeared  that  the  expense  Incurred  by 
the  constable  In  gathering  the  cotton  and 
crops  under  the  landlord's  lien  and  distress 
warrant  amounted  to  $44.37,  and  that  about 
half  this  sum  arose  by  virtue  of  the  proceed- 
ings under  the  distress  warrant  for  rent.  It 
is  hiferable  from  the  record  that  the  parties 
to  the  liens  sought  to  be  foreclosed  in  the 
Justice's  court  had  agreed  upon  some  settle- 
ment touching  the  distribution  of  the  funds 
in  the  constable's  hands.  There  was  eyi- 
dence  to  the  effect  that  the  Justice  who  is- 
sued the  warrant  for  rent  and  the  lien  for 
supplies,  after  the  same  were  levied  and 
money  realized  thereon  by  the  constable,  de- 
fendant in  error  in  this  case,  passed  an  order 
directing  him  to  pay  a  certain  amount  there- 
of to  tbe  attorney  for  the  defendants  in  the 
lien  foreclosures,  and  that,  after  receiving 
such  order,  he  was  unwilling  to  make  the 
payment  to  this  attorney  without  seeing  the 
plaintiff's  attorney;  and  accordingly  the  de- 
fendants' attorney  and  the  constable  called 
on  plaintiff's  attorney,  submitted  the  matter 
and  the  order  of  the  magistrate  to  him,  and, 
under  their  evidence,  by  his  consent,  the  con- 
stable paid  to  that  attorney,  out  of  the  fund, 
$57.36.  This  left  in  the  constable's  hands 
a  balance  of  $86.64,  from  which  he  claimed 
the  right  to  deduct  his  costs,  above  men- 
tioned, of  $44.37,  leaving  a  balance  in  his 
hands  for  philntiff  of  $42.47.  PlaintifTs  at- 
torney admitted  that  the  defendants'  attor- 
ney and  the  constable  came  to  his  office  with 
an  order  signed  by  the  magistrate  who  is- 
sued the  liens,  and  claims  that  he  told  the 
constable  he  was  willing  for  him  to  pay 
over  to  defendants'  attorney  all  over  $64.06 
and  the  costs,  but  they  did  not  agree  for  the 
constable  to  pay  over  so  much  that  there 
would  not  be  enough  left  to  pay  the  full 
amount  and  costs.  The  constable  testified 
that  he  told  Moran  he  did  not  have  enough 
money  left  to  pay  the  costs  In  the  landlord's 
lien  and  distress  warrant  cases,  and  suggest- 
ed that  he  make  another  levy  to  raise  the 
deficit,  and  that  Moran  directed  him  to  hold 
the  execution  for  what  was  kept  in  his  hands; 
that  he  submitted  the  bill  of  costs  to  Moran 
and  the  Justice  issuing  the  warrants,  and 
there  was  no  complaint  as  to  their  correct- 
ness. The  Jury  returned  a  verdict  for  the 
plaintiff  for  $64.06,  and  it  is  quite  evident 
from  the  testimony  that,  if  this  verdict 
stands,  the  constable  will  be  deprived  of  his 
costs  in  the  distress  warrant  case.  Where- 
upon the  constable,  Ohilds,  filed  his  petition 
to  the  superior  court  for  certiorari  complain- 
ing of  the  finding  of  the  Jury,  and  alleging 
certain  errors  committed  in  the  progress  of 
the  trial  by  the  magistrate.  The  court,  after 
hearing  the  petition  for  certiorari  and  the 
answer  of  the  magistrate,  rendered  the  fol- 


lowing judgment:  "The  within  certiorari 
having  been  heard,  the  same  is  sanctioned 
and  sustained.  It  is  ordered  that  the  con- 
stable's costs  which  accrued  in  the  distress 
warrant  case  of  Moran  against  WnL  &  Hill 
O'Neal,  in  the  Justice's  court  of  the  637th 
Dist,  G.  M.,  of  said  county,  be  ascertained 
by  the  Jury  in  said  court,  and  that  said  Childs 
be  allowed  said  cost  as  a  credit  on.  the 
$64.06;  and  that  said  Jury  find  the  amount 
of  the  constable's  cost  that  accrued  in  the 
distress  warrant  that  was  withdrawn  by 
Moran,  and  deduct  the  amount  from  the  $64.- 
06,  and  return  a  verdict  for  plaintiff  for  the 
balance;  and,  if  it  appears  that  no  such  cost 
is  due  him,  or  the  same  was  ever  paid,  then 
the  verdict  to  be  for  $64.06.  It  is  further 
ordered  that  B.  F.  Childs  recover  of  Moran 

$ costs  of  this  proceedhig."    To   this 

Judgment,  Moran  excepts,  and  brings  the 
case  here  for  review. 

1.  One  ground  of  error  complained  of  in 
the  bill  of  exceptions  is  that  the  court  erred 
in  failing  to  dismiss  the  petition  for  certiorari 
on  motion  of  counsel  for  plaintiff  in  error  on 
the  ground  that  the  petition  did  not  set  forth 
the  number  of  the  district  and  the  county 
where  the  Justice's  court  was  held  in  which 
the  case  was  tried.  The  heading  of  the  peti- 
tion for  certiorari  contained  the  name  of  the 
state  and  county,  and  was  duly  addressed  to 
the  superior  court  Ttie  body  of  the  petition 
set  forth  the  name  of  the  magistrate  in 
whose  court  the  case  was  tried  before  a  Jury, 
but  omitted  the  number  of  the  district  and 
the  name  of  the  county  where  it  was  tried. 
It  appears  from  the  record  that  an  answer 
had  been  duly  filed  by  the  magistrate,  tbe 
substance  of  which  answer  is  set  forth  in 
the  bill  of  exceptions*  which,  however,  fails 
to  indicate  how  the  magistrate  signed  tbe 
answer.  We  therefore  presume  that  he  prop- 
erly signed  it  in  his  official  capacity,  giving 
the  number  of  the  district  of  which  he  was 
Justice.  Upon  this  answer  must  have  been 
based  the  adjudication  of  the  Judge's  final 
ruling;  and,  even  if  it  be  necessary  that  the 
record  should  show  the  Jurisdiction  of  the 
superior  court,  if  it  does  not  appear  from 
the  petition,  but  does  appear  from  the  an- 
swer, we  do  not  think  the  court  committed 
any  error  in  overruling  this  ground  of  plain- 
tiff's motion  to  dismiss  the  petition. 

2.  It  is  further  complained  in  the  bill  of 
exceptions  that  the  petition  for  certiorari 
did  not  specifically  set  out  the  written  evi- 
dence offered  on  the  trial  in  the  court  below, 
and  did  not  distinctly  allege  the  errors  com- 
plained of.  Upon  examining  the  petition  in 
the  record,  we  do  not  think  there  is  any 
merit  whatever  In  this  complaint,  and  the 
court  did  right  in  refusing  to  dismiss  the  pe- 
tition on  these  grounds. 

3.  We  think,  under  the  fftcts  of  this  case, 
the  constable  was  clearly  entitled  to  what- 
ever costs  had  been  legitimately  incurred  by 
the  proceedings  on  the  distress  warrant  for 
rent    After  these  costs  had  accrued*  the  con- 
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•table,  of  coone,  cannot  be  depriTed  of  his 
right  to  the  same  simply  because  the  plain* 
tiff  In  the  distress  warrant  abandoned  that 
salt.  That  very  coarse  woald  make  him  le- 
gally liable  (or  the  costs  that  had  accraed 
on  the  warrant  ap  to  the  time  ot  sach  abaa- 
donment. 

4.  While  there  was  some  conflict  In  the 
OYldence  as  to  whether  the  plaintiff's  attor- 
ney assented  to  the  payment  of  the  amount 
made  by  the  constable  to  the  defendant's 
attorney,  yet  there  was  sufficient  evidence  to 
authorize  at  least  the  grant  of  a  first  new 
trial  by  the  judge  on  the  Issue  set  forth  in 
his  order  above  quoted.  In  fact,  the  decided 
weight  of  the  testimony,  if  not  the  uncontra- 
dicted evidence,  shows  that  the  amount 
found  by  the  jury  for  the  plaintiff  only  al- 
lowed the  constable  his  costs  accruing  on  the 
foreclosure  of  the  Hen  for  supplies,  and  Ig- 
nored his  claim  of  costs  on  the  distress  war- 
rant for  rent.  While  there  seems  to  be  some 
conflict  in  the  evidence  as  to  who  was  re- 
sponsible for  th^  constable  not  retaining 
enough  in  his  hands  to  meet  these  costs,  and 
also  the  amount  due  on  the  landlord's  lien 
for  supplies,  there  certainly  was  no  abuse 
of  discretion  in  the  court  remanding  the  case 
to  the  justice's  court  for  trial  before  a  jury 
on  this  issue.  Judgment  affirmed.  All  the 
justices  concurring,  except  FISH,  J.,  absent 
on  account  of  sickness. 


(Ul  G«.  89) 

In  re  CONTEMPT  BY  FOUB  CLERKS. 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

CLERKS    OP    COURTS  — DUTTBS    ON    APPEAL  — 

TRANSMITTING    PAPERS— TRANSCRIPT 

—ARRANGEMENT— CONTEMPT. 

1.  It  is  the  duty  of  the  clerk  of  a  court,  the 
decisions  of  which  are  reriewable  by  writ  of  er- 
ror to  this  court,  to  transmit  to  the  clerk  of 
this  court  at  the  same  time  both  the  original 
bill  of  exceptions  and  the  transcript  of  the 
specified  portions  of  the  record,  within  10  days 
from  the  date  of  the  filing  of  the  bill  of  excep- 
tions, when  the  case  is  one  that  can  be  brought 
to  this  court  on  the  ordinary  writ  of  error,  and 
within  15  days  from  the  date  of  service  of  the 
bill  of  exceptions  when  the  case  is  one  which 
is  required  to  be  brought  here  by  a  fast  writ  of 
error. 

2.  If  such  clerk  delays  the  transmission  of 
either  the  original  bill  of  exceptions  or  the 
transcript  beyond  the  time  above  mentioned,  it 
is  his  duty  to  certify  on  the  transcript  the  true 
cause  of  the  delay. 

3.  The  transcript  of  the  record  must  be  legi- 
bly written  or  printed  on  white  paper,  and,  if 
written  with  pen  or  typewriter,  the  same  must 
be  done  on  only  one  side  of  each  sheet. 

4.  The  various  parts  of  the  transcript  must 
be  arranged  In  order  of  time;  that  is,  the  first 
document  filed  shall  be  foremost  in  the  tran- 
script, and  so  on  to  the  last  order  or  docament 
filed  immediately  preceding  the  transmission  of 
the  transcript  and  bill  of  exceptions. 

5.  As  against  a  clerk,  an  illegible  or  confused 
transcript  of  the  record  will  be  treated  as  no 
transcript. 

6.  It  is  the  duty  of  the  clerk  to  transmit  the 
transcript,  notwithstanding  the  plaintiff  in  er- 
ror has  neither  filed  a  pauper  affidavit,  nor 
paid  the  costs  due  the  derk  for  making  out 
the  transcript 


7.  The  rules  aealnst  the  clerks  in  the  present 
proceeding  are  olscharged  for  the  sole  reason 
that  It  appears  from  the  answer  of  each  that 
they  were  under  a  misapprehension  of  their 
duty  in  regard  to  certifying  the  true  cause  of 
the  delay  in  transmitting  records,  and  it  is 
manifest  from  each  answer  that  there  was  no 
intention  on  the  part  of  any  of  them  to  willful" 
It  disregard  the  rule  of  court  in  reference  to 
this  matter,  or  the  law  in  reference  to  the  time 
of  transmission. 

(Syllabus  by  the  Court) 

In  the  matter  of  contempt  by  four  clerks. 
Rule  discharged. 

COBB,  J.  Rules  were  Issued  against  four 
clerks,  calling  upon  them  to  show  cause  why 
they  should  not  be  punished  for  contempt 
for  failing  to  certify  on  the  transcripts  of 
records,  which  they  had  transmitted  to  this 
court  after  the  expiration  of  the  time  al- 
lowed by  law,  the  true  caus^  of  such  delay. 
The  certificate  of  the  clerk  on  the  tran- 
script in  each  case  was  silent  as  to  the  cause 
of  the  delay.  Answers  have  been  filed  In 
response  to  these  rules.  In  which  various  rea- 
sons are  set  forth  for  the  failure  to  transmit 
the  records  In  time.  In  each  Instance  the 
answer  In  reference  to  the  failure  to  certify 
on  the  transcript  the  cause  of  the  delay 
amounts  to  nothing  more  or  less  than  either 
a  misapprehension  or  an  Ignorance  of  the 
law.  As  it  Is  manifest  however,  from  each 
of  the  answers,  that  there  was  no  intention 
on  the  part  of  these  clerks  to  violate  the  law 
or  the  rules  of  this  court  no  penalty  will  be 
Inflicted  upon  them,  and  the  rules  will  be 
discharged. 

We  take  advantage  of  this  opportunity  to 
call  the  attention  of  the  clerks  of  the  courts, 
the  decisions  of  which  are  reviewable  here, 
to  the  requirements  of  the  law  and  the  rules 
of  this  court  In  reference  to  the  transmis- 
sion of  records,  and  to  give  notice  that  here- 
after a  strict  compliance  with  the  same  will 
be  expected  and  required,  under  penalty: 
When  a  bill  of  exceptions  Is  filed  In  the 
ofllce  of  the  clerk  of  the  trial  court,  It  Is 
his  duty  to  make  a  complete  transcript  of 
Such  parts  of  the  record  as  are  specified  In 
the  bill  of  exceptions,  and  transmit  the  same, 
with  the  original  bill  of  exceptions,  to  the 
clerk  of  this  court,  within  10  days  from  the 
date  the  bill  of  exceptions  Is  filed,  If  the  deci- 
sion complained  of  Is  reviewable  here  on 
an  ordinary  writ  of  error.  Civ.  Code,  $  5554. 
If  the  decision  complained  of  is  in  a  case 
which  Is  required  to  be  brought  to  this  court 
by  a  fast  writ  of  error,  the  bill  of  excep- 
tions and  transcript  of  the  record  must  be 
transmitted  within  15  days  from  the  date 
of  the  service  of  the  bill  of  exceptions.  Id. 
§  5540.  The  bill  of  exceptions  and  tran- 
script must  both  be  transmitted  at  the  same 
time.  If,  for  any  cause,  the  clerk  delays 
transmitting  either  the  record  or  the  bill 
of  exceptions  beyond  the  time  above  men- 
tioned, It  Is  his  duty  to  *'certlfy  to  this  court 
on  the  transcript  the  true  cause  of  the  de- 
lay."   Role  8  of  the  supreme  court  (Civ.  Code. 
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f  5607).  A  faUuFB  to  tiaiuunlt  eith^  tbe 
record  or  the  bill  of  exceptions  within  the 
time  prescribed  by  law,  when  there  is  no 
sufficient  excuse  for  the  delay,  is  a  con- 
tempt of  this  court;  and  a  failure  to  certify 
upon  the  transcript  the  true  cause  of  such 
delay  Is  also  a  contempt  of  this  court,  not- 
withstanding there  may  be  a  sufficient  ex- 
cuse for  such  delay.  The  duty  of  transmit- 
ting within  time,  and  the  duty  of  certify- 
ing as  to  the  true  cause  for  the  delay,  if 
delay  Is  unavoidable,  are  not  the  only  duties 
imposed  upon  the  clerks  of  the  trial  courts 
in  reference  to  the  transcripts  which  they 
are  to  transmit  to  this  court  Every  tran- 
script shall  be  plainly  and  legibly  written  or 
print&d  on  white  paper,  so  as  to  be  read 
without  more  than  ordinary  strain  or  effort 
If  written  with  pen  or  typewriter,  the  same 
must  be  done  on  only  one  side  of  each  sheet 
The  various  parts  of  the  transcript  shall  be 
arranged  in  order  of  time,— that  is,  the  first 
document  filed  shall  be  foremost  in  the  tran- 
script, and  so  on;  matters  copied  from  the 
minutes,  such  as  verdicts,  orders,  Judg- 
ments, etc.,  being  also  placed  in  order  ac- 
cording to  dates.  Rules  10  and  11  of  the 
supreme  court  (Civ.  Oode,  ff  6600,  5610).  A 
failure  on  the  part  of  the  clerics  of  the  trial 
courts  to  comply  with  the  duties  imposed 
by  these  rules  Is  also  a  contempt  and  sub- 
ject to  be  punished  as  such;  and,  as  against 
such  clerks,  an  illegible  or  confused  tran- 
script of  the  record  will  be  treated  as  no 
transcript  Rule  9  of  the  supreme  court  (Civ. 
Code,  S  5608).  Parties  to  a  case,  who  are 
not  themselves  at  fault  and  who  have  ex- 
ercised due  diligence  In  ascertaining  whether 
the  clerk  has  discharged  his  duty,  and.  If  not, 
have  with  like  diligence  sought  to  compel  a 
discharge  of  such  duty,  will  not  be  preju- 
diced by  the  conduct  of  the  clerk,  provided 
the  record  reaches  the  <^ce  of  the  clerk  of 
this  court  in  time  to  be  entered  on  the 
docket  of  the  term  to  which  it  Is  by  law  re- 
turnable. Civ.  Code,  $$  5555,  5564,  5571; 
rule  12  of  the  supreme  court  (CUv.  Code,  f 
5611).  But  the  clerk  who  is  in  default  is 
sUways  subject  to  be  punished  for  contempt 
It  Is  to  be  noted  in  this  connection  that  that 
part  of  section  5571  of  the  Civil  Code  which 
provides  that  under  certain  circumstances, 
a  case  reaching  this  court  after  the  cases 
from  the  circuit  to  whidi  it  belongs  have 
been  disposed  of,  shall  be  entered  on  the 
docket  of  the  next  term,  has  been  declared 
to  be  unconstitutionaL  See  Davis  ▼.  Ben- 
nett 72  Ga.  762. 

In  the  answer  of  one  of  the  clerks  it  ap- 
peared that  the  delay  in  transmission  was 
due  to  the  fact  that  the  costs  due  him  for 
making  out  the  transcript  bad  not  been  paid. 
In  the  case  of  Rutherford  v.  Jones,  12  Qa. 
618,  it  was  held  that  **the  clerk  of  the  supe- 
rior court  la  not  entitied  to  danand  the  costs 
for  making  out  the  transcript  of  the  record, 
before  transmitting  the  same  to  the  supreme 
ooort"    Under  tbe  law  as  it  existed  at  the 


time  that  deciaion  was  rendered,  the  derk 
had  no  right  to  demand  his  costs  at  all  un- 
til after  the  final  termination  of  the  case; 
but  the  law  now  provides  that  when  the 
derk  transmits  a  record  to  the  supreme 
court,  except  in  cases  where  an  affidavit  of 
inability  to  pay  the  costs  is  filed,  he  may 
make  out  a  bill  of  the  costs  for  such  tran- 
script and  when  presented  to  the  Judge  of 
the  court  and  found  by  him  to  be  correct 
the  Judge  shall  award  Judgment  in  favor  ot 
the  clerk  for  such  costs.  Civ.  0)de,  f  5400. 
While  the  derk  has  no  right  to  demand  pay- 
ment of  the  costs  as  a  condition  precedent 
to  transmitting  the  transcript,  he  has,  un- 
der the  law  Just  referred  to,  a  right  to  have 
an  execution  issued,  which  would  be  a  rem- 
edy available  to  him  to  collect  his  costs  in 
the  event  the  plaintiff  in  error  had  failed  to 
file  the  affidavit  of  inability  to  pay  costs  and 
was  solvent  In  addition  to  this,  if  the  plain- 
tiff in  the  case  is  the  plaintiff  in  error  and  ie 
a  nonresident  of  the  state,  the  cle.k  has  a 
remedy  by  application  to  the  Judge  to  re- 
quire him  to  make  a  deposit  additional  to 
that  which  is  required  at  the  beginning  of 
the  suit  Id.  |  5899.  Rules  discharged.  All 
the  Justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sicloiees. 


(110  Qa.  854) 
BARKER  et  al.  v.  STBWART. 
(Supreme  Court  of  Georgia.    May  16,  1900.) 

NBW  TRIAI^MISCONDUCT  OF  JUROR— 

APPEAL.. 
That  an  attorney  for  one  of  the  parties 
in  a  case  on  trial  suggested  to  one  of  the  jury, 
while  on  the  street,  and  suffering  from  an  ali- 
ment that  a  dose  of  medicine  of  a  particular 
kind  would  benefit  him,  and  also,  at  his  own 
expense,  procured  and  furnished  the  medicine 
to  the  juror,  will  not  require  the  setting  aside 
of  a  verdict  in  favor  of  the  client  of  this  attor- 
ney when  it  affirmatively  appears  that  the  at- 
torney did  not  know  the  person  to  whom  he  fur- 
nished the  medicine  was  on  the  jurv  trying  the 
case,  that  the  juror  took  the  medicme  not  as  a 
gift  but  under  the  impression  that  he  was  to 
pay  for  it  himself,  and  that  counsel  for  the  oth- 
er party  witnessed  all  that  occurred,  and  made 
no  complaint  of  it  before  verdict  tJnder  such 
circumstances  there  was  nothing  in  the  conduct 
of  either  counsel  or  juror  which  necessarily 
militated  against  the  purity  of  jury  trial;  and 
if,  in  the  exercise  of  a  sound  discretion,  and 
upon  sufficient  evidence,  the  trial  judge  found 
that  the  occurrence  resulted  in  no  injury  to  the 
losing  party,  his  finding  will  not  be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Heard  county; 
8.  W.  Harris,  Judge. 

Action  by  G.  H.  Stewart  against  W.  Z. 
Barker  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Felix  N.  Cobb,  F.  8.  Loftin,  and-  Reese  & 
Gordon,  for  plaintiffs  in  error.  Sidney  Hold- 
emess,  for  defendant  in  error. 

LEWIS,  J.  The  only  question  argued  in 
the  present  case,  or  upon  which  a  decision  of 
this  court  was  invoked,  is  that  dealt  with  in 
the  headnote.    One  of  the  grounds  in  the  mo 
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tlon  tor  a  new  trial  Is  sm  foUowt:  ^BecauM 
during  the  progress  of  tbe  trial  of  said  case 
H.  L.  Samples,  one  of  tbe  Jurors  impaneled 
and  sworn  to  tr  the  same,  and  while  acting 
as  said  Juror,  and  before  the  rendition  of  the 
yerdict  in  said  case,  without  permission  of 
tbe  court,  and  without  the  Imowledge  or  con- 
sent of  defendant  or  their  counsel,  was  treat- 
ed by  OoL  fildney  Holdemess,  of  counsel  for 
plaintiff,  in  the  drug  store  of  Dr.  W.  A.  Ware, 
at  Franklin,  Georgia,  by  said  Holdemess  giv- 
ing to  said  Samples  a  giass  of  Seidlitz  pow- 
ders mixed  with  sugar  and  other  bagredlents 
unknown  to  movants,  which  was  ordered  by 
said  Holdemess  for  said  Samples,  and  paid 
for  by  said  Holdemess;  that  this  fact  was 
not  known  to  movants  or  their  counsel  until 
after  the  rendition  of  the  verdict  in  said 
case/'  On  the  hearing  of  this  ground  of  the 
motion  It  appeared  from  some  of  the  affidavits 
introduced  in  evidence  that  during  a  recess 
of  the  court,  and  pending  the  trial  of  this 
case,  F.  N.  Cobb,  of  counsel  for  plaintiffs  in 
error,  was  standing  at  a  drag  store,  and  that 
Holdemess,  counsel  for  defendant  in  error, 
walked  up,  and  they  engaged  in  common  con- 
versation; then  Samples,  the  Juror,  came  up, 
and  customary  greetings  were  exchanged. 
Samples,  in  reply  to  an  inaulry,  "How  do 
you  do?"  complained  of  a  headache.  Reme- 
dies were  suggested,  Holdemess  suggesting 
Seidlits  powders,  accompanying  this  sugges- 
tion with  a  statement  that  he  had  Just  started 
to  take  one  for  the  same  trouble.  Samples, 
the  Juror,  said  he  would  try  the  remedy,  and 
they  stepped  inside  the  door  of  the  drug  store. 
Holdemess  ordered  the  Seidlitz  powders,  one 
tor  himself,  and  also  one  for  Samples,  which 
were  accordingly  furnished  by  the  clerk. 
They  were  produced,  and  the  Juror  asked 
Holdemess  to  show  him  how  to  take  his, 
saying  that  he  had  never  taken  one  before. 
Holdemess  showed  him  how,  by  pouring  out 
the  contents  of  one  powder  (the  soda)  in  one 
glass  with  a  little  water,  and  the  contents  of 
the  other  package  (add)  In  another  glass  with 
water  and  a  little  sugar.  Samples  then  pick- 
ed up  the  two  glasses  from  the  counter,  mixed 
and  drank  quickly,  and  then  walked  out  of 
the  stpre  without  saying  a  word.  Holdemess 
then,  in  the  absence  of  the  Juror,  took  his 
powd^,  then  handed  the  clerk  a  piece  of  sil- 
ver, and  received  from  htm  his  change,  put- 
ting it  in  his  pocket  without  counting  it 
There  was  some  evidence  that  Cobb,  one  of 
counsel  for  plaintiffs  in  error,  lieard  the  con* 
versatioQ  that  occurred  between  the  Juror  and 
Holdemess.  niere  was  also  evidence  in  be- 
half of  plaintiffs  in  error  to  the  contrary. 
There  was  trndisputed  proof,  however,  that 
Holdemess  did  not  reside  in  the  county  where 
the  case  was  being  tried,  and  was  a  com- 
parative stranger  thei^  not  knowing  tbe  peo- 
ple generally  of  the  county.  He  did  not 
know  Samples,  had  never  seen  him  before, 
and  in  the  course  of  the  transaction  with 
reference  to  the  Seidlita  powder  he  did  not 


know  that  Samples  had  been  selected  as  a 
Juror  In  the  case,  the  trial  of  which  had  pro- 
ceeded. It  further  appeared  from  the  evi* 
denoe  that  Samples  did  not  Imow  that  Holder- 
ness  was  treating  or  intended  to  treat  him 
with  a  Seidlits  powder,  but  expected  the 
same  would  be  charged  to  hhn  on  the  books 
of  the  stmre,  and  afterwards  aaked  a  friend 
to  pay  that  amount  f  <Nr  him,  and  did  not  know 
that  it  had  been  paid  by  Holdemess  until 
•evesBl  days  after  tbe  adjournment  of  court 
There  Is  nothinjg;  hi  the  evidence  to  Indicate 
that  Holdemess  intended  the  medicine  which 
he  advised  Samples  to  take  as  a  treat  from 
him  to  the  Juror.  After  hearing  all  the  evi- 
dence, tbe  court  overruled  the  motion  for  a 
new  trial,  and  we  are  called  upon  by  counsel 
for  plaintiffs  in  error  to  reverse  the  Judgment 
on  account  of  this  alleged  misconduct  on  the 
part  of  counsel  for  defendant  hi  error  with 
one  of  the  Jury  impaneled  to  try  the  case. 

We  think  that  a  simple  statement  of  the 
facts  above  given  waa  amply  sufficient  to  au- 
thorize the  Judge  in  overruling  this  ground 
of  the  motion.  There  Is  nothing  in  the  facts 
developed  to  indicate  even  a  possibility  of  the 
Juror  having  been  in  the  least  affected  by 
the  acts  of  civility  and  courtesy  shown  him 
by  the  counsel  of  defendant  in  errar,  and  the 
facts  in  this  case  are  not  aidn  to  those  where 
this  and  other  courts  have  ruled  tliat  new 
trials  will  generally  be  granted  when  Jurors 
eat  and  drink  at  the  expense  of  a  prevailing 
party.  It  has  never  been  applied  to  acts  of 
common  courtesy  or  ordinary  civility,  but,  as 
applied  to  drinks  or  treats,  it  generally  carries 
with  it  the  idea  of  conviviality  and  good  fel- 
lowship. We  are  not  aware  of  a  decisioa  of 
any  court  where  an  act  of  simple. common 
humanity  in  administering  to  the  wants  of  one 
suffering  physical  pain  has  been  coDSitraed 
as  improper  conduct  for  an  attorney  or  party 
in  a  case  when  administered  to  one  who  hap- 
pens to  be  upon  the  Jury  engaged  in  the  trial 
of  a  cause.  It  was  accordingly  held  by  this 
court  in  the  case  of  Railroad  r.  Wiggins,  91 
Ga.  208,  18  a  m  187:  "It  is  no  cause  for  a 
new  trial  that  one  of  the  Jurors  took  the  plain- 
tiff by  the  arm,  and  assterted  him  downstairs 
in  the  court  house  during  a  recess  of  the  court 
after  the  trial  was  commenced  and  before  it 
was  concluded.  It  is  not  apparent  or  probable 
that  this  act  of  civility  on  the  part  of  the 
Juror  was  or  might  have  been  prejudicial  to 
the  defendant  although  the  cause  of  action 
on  trial  was  an  injury  to  the  plaintiff's  spine  . 
and  nerves,  which,  as  he  contended,  disabled 
him  from  walking  without  cratches  or  other 
assistance."  We  think,  if  there  is  any  differ- 
ence in  principle  In  the  case  above  mentioned 
and  the  one  under  consideration,  that  differ- 
ence is  in  favor  of  the  contention  In  behalf  of 
the  defendant  In  error  in  the  case  at  bar;  for 
here  the  attorney,  in  suggesting  a  remedy  for 
the  Juror's  physical  complaint  performed  not 
only  nothing  but  an  act  of  common  humanity. 
but  It  seems  he  was  entirely  ignorant  of  the 


240 


86  SOUTHBASTHRN  RBPOBTBB. 


(Uft« 


fiict  that  Samples  was  a  memb^  of  the  jury 
which  had  been  impaneled  and  in¥om  to  try 
this  case,  and  the  juror  himself  was  ignorant 
of  the  fact  that  the  attorney  intended  to  treat 
him.  If  comisel  for  the  opposite  party  had 
not  been  present  In  this  case,  had  not  thus 
been  made  aware  of  the  conduct  between  op- 
posite counsel  and  this  juror  before  the  rer- 
dict,  this  conduct,  as  developed  by  the  testi- 
mony, does  not  necessarily  militate  in  the 
least  against  the  purity  of  jury  trials.  There 
was  evidence,  however,  that  one  of  the  coun- 
sel for  plaintiffs  in  error  was  present  and  wit- 
nessed what  occurred;  and,  while  there  was 
a  conflict  of  testimony  on  this  point,  there 
was  sufllcient  evidence  to  authorize  the  trial 
judge  to  decide  the  issue  in  favor  of  the  re- 
spondent to  the  motion.  We  think  that,  in 
the  exercise  of  a  sound  discretion,  and  upon 
sufficient  evidence,  the  trial  judge  found  that 
the  occurrence  resulted  in  no  injury  to  the  los- 
ing party,  and  his  finding,  therefore,  will  not 
be  disturbed  by  this  court 

It  is  unnecessary  to  consider  the  other 
grounds  in  the  motion  for  a  new  trial,  as  none 
of  them  were  insisted  upon  or  argued  as  cause 
for  a  reversal  of  the  judgment  below.  Judg- 
ment affirmed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 
nesSi 


OLIO  Ga.  669) 
GOOPEB  T.  RALEIGH  ft  G.  R.  CO.  et  at 

(Supreme  Court  of  Georgia.    May  16^  1900.) 

CARRIERS— LIABILITIBS-DAMAOB  TO  PROPBRr 

TY— SHIPMENT  OF  UVB  STOCK— UMIT- 

INO   UABIXilTY— UNLOADING. 

1.  A  common  carrier  of  goods  is  excused  from 
liability  for  loss  of  or  damage  to  such  property 
only  in  the  event  loss  or  damage  results  from 
the  act  of  God  or  of  the  public  enemy. 

2.  While  a  common  carrier  of  goods,  who  al- 
so transports  live  stock,  is,  as  to  the  latter 
property,  a  common  carrier,  certain  exceptions 
have  £[rown  up  in  bis  favor,  exempting  blm 
from  liability  for  loss  or  injury  caused  by  the 
nature  and  propensities  of  the  animals. 

8.  In  the  trial  of  an  action  brought  against 
a  carrier  of  live  stoclc  to  recover  damages  for 
loss  of  or  injury  to  stoclc  which  he  had  under- 
taken to  transport,  after  proof  of  loss  or  in- 
jury there  is  a  presumption  of  law  that  he  was 
at  fault,  and  the  burden  rests  upon  him  of 
showing  that  he  is  not  liable,  by  reason  of  the 
happening  of  some  cause  which  the  law  recog- 
nizes as  an  excuse. 

4.  A  carrier  of  live  stock  may  by  special  con- 
tract so  limit  his  liability  for  loss  or  damage 
that  he  will  be  liable  only  in  the  event  he  is 
guilty  of  "gross  negligence." 

5.  When,  m  such  a  contract,  it  was  provided 
that  the  shipper  should  "unload  [the]  stock, 
with  the  assistance  of  the  company's  agent  or 
agents,  at  his  ♦  ♦  ♦  own  risls,'*  it  is  the  duty 
of  the  shipper  either  to  be  present  himself,  or 
have  some  one  representing  him  present,  at  the 
unloading  of  the  stock;  and,  in  the  trial  of  a 
suit  in  which  the  carrier  relied  on  such  a  con- 
tract as  a  defense,  it  is  not  error  to  so  charge 
the  Jury,  if  they  are  also  instructed  that  a  fail- 
ure of  the  shipper  to  be  present,  or  have  some 
ona  present  in  nis  behalf,  would  not  defeat  a 


recovery  by  him  unless  It  appeared  that  the 
damages  claimed  resulted  from  such  failure. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Athens;  Howell 
Oobb,  Judge. 

Action  by  C.  W.  Cooper  against  the  Raleigh 
&  Gaston  Railroad  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed* 

Henry  G.  Tuck,  for  plaintiff  In  error.  Br* 
win  &  Brown,  for  defendants  In  error. 


OOBB,  J.  The  plaintiff  brought  an  action 
against  the  defendants  to  recover  damages 
on  account  of  injuries  which  it  was  alleged 
had  been  inflicted,'  by  the  negligence  of  the 
servants  of  the  defendants,  on  certain  live 
stock  which  they  had  undertaken  to  trans- 
port for  the  plaintiff  from  Atlanta  to  Athens. 
See  Cooper  v.  Railroad  Co.,  106  Ga.  88,  30  8. 
B.  731.  The  petition  set  forth  two  elements 
of  damage.  It  was  alleged  first  that  one 
mule  worth  a  stated  sum  had  been  rendered 
practically  worthless  by  having  one  leg  brok- 
en; this  injury  resulting  from  the  mule  get^ 
ting  its  foot  hung  in  the  open  latticework 
forming  the  side  of  the  car  in  which  the 
stock  were  shipped.  The  other  element  of 
damage  was  alleged  to  have  arisen  from  the 
conduct  of  the  defendants  in  unloading  the 
stock  at  Athens,  after  the  hour  of  midnight, 
into  an  open  pen  or  indosure,  while  the 
weather  was  very  cold,  and  a  strong,  biting 
wind  or  blizzard  was  blowing,  in  which  in- 
closure  the  stock  remained  the  balance  of  the 
night,  and  from  such  exposure  they  contract- 
ed distemper,  and  on  account  of  this  were 
injured  and  damaged  in  a  stated  sum.  The 
defendants  answered,  denying  the  mat.erial 
allegations  of  the  petition.  The  case  went 
to  trial,  and  a  verdict  was  returned  In  favor 
of  the  defendants.  The  plaintiff's  motion  for 
a  new  trial  having  been  overruled,  he  sued 
out  a  bill  of  exceptions  to  this  court,  com- 
plaining of  the  refusal  of  the  court  to  grant 
him  a  new  triaL 

Under  the  common  law,  a  common  car- 
rier was  liable  absolutely  and  at  all  events 
to  deliver  the  property  which  it  had  un- 
dertaken to  carry  safely  to  the  consignee 
or  owner,  and  was  excused  from  liability 
only  when  the  loss  or  injury  was  caused  by 
an  act  of  God  or  the  public  enemy,  or  the 
shipper's  negligence.  6  Am.  &  Elug.  Enc. 
Law  (2d  Ed.)  p.  268;  Fish  v.  Ohapman,  2  Ga. 
849;  Cooper  v.  Berry,  21  Ga.  536.  The  stat- 
ute of  this  state  is  to  the  same  effect.  Civ. 
Oode,  f  2264.  The  transportation  of  live 
stock  over  land  was,  however,  unknown  to 
the  common  law,  and  consequently  the  lia* 
bility  of  carriers  of  live  stock  is  not  to  be 
determined  by  the  strict  common-law  rule. 
Railroad  Co.  v.  Spears,  66  Ga.  486;  Parding- 
ton  V.  Railway  Co..  38  Eng.  Law  &  Bq.  432; 
2  Ror.  R.  R.  pp.  1801.  1802.    By  statute  UT 
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4b  18  Vict,  c  81,  f  7),  carriers  of  live  stock 
were  in  England  made  liable  as  common  car- 
riers. While  there  has  been  some  doubt  as 
to  whether  carriers  of  live  stock  were  com- 
mon carriers.  It  seems  to  be  well  settled  now 
that  they  are.  Hutch.  Carr.  ||  217,  218;  5 
Ant  &  £ng.  Enc.  Law  (2d  Ed.)  428;  and 
cases  cited  in  each. 

2.  While  carriers  of  live  stock  are  common 
carriers,  certain  exceptions  have  grown  up  in 
their  favor,  arising  from  the  nature  of  the 
property  transported.  Among  these  excep- 
tions are  the  natural  death  of  the  animals, 
the  vicious  and  uncontrollable  nature  of  the 
stock,  and  similar  exceptions.  Such  causes 
are  within  the  principle  which  excuses  com- 
mon carriers  from  loss  or  damage  resulting 
from  the  act  of  God.  They  are  causes  which 
arise  from  the  nature  and  propensity  of  the 
animals,  and  which  could  not  be  prevented 
by  foresight,  vigilance,  and  care.  Hutch. 
Carr.  9  216a;  6  Am.  &  £;ng.  Enc.  Law  (2d 
Ed.)  p.  443.  Such  exceptions  as  these  were 
clearly  recognized  in  the  case  of  Railroad 
Ck>.  V.  Spears,  cited  above;  holding  that  car- 
riers of  live  stock  were  common  carriers. 

3.  It  being  settled  that  a  carrier  of  live 
stock  is  a  common  carrier,  and  entitled  to 
the  privileges  of,  and,  with  the  exceptions 
just  referred  to,  subject  to  the  penalties  im- 
posed on,  such  a  carrier,  the  question  arises 
as  to  whether,  under  our  law,  in  a  case  like 
the  present,  the  burden  of  showing  negli- 
gence is  on  the  plaintilT,  or  whether  it  is 
incumbent  on  the  carrier  to  show  that  the 
failure  to  deliver  the  stock  in  good  order  was 
attributable  to  some  cause  which  the  law 
recognizes  as  an  excuse  for  such  failure. 
The  Code  declares  that  "in  case  of  loss  the 
presumption  of  law  is  against  [a  common 
carrier],  and  no  excuse  avails  him  unless  it 
was  occasioned  by  the  act  of  God  or  the  pub- 
lic enemies  of  the  state"  (CHv.  0>de,  i  2264), 
and  also  that  "a  railroad  company  shall  be 
liable  for  damage  done  to  persons,  stock  or 
other  property  of  such  company,  or  for  dam- 
ages done  by  any  person  in  the  employment 
and  service  of  such  company,  unless  the 
company  shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence,  the  presumption 
in  all  cases  being  against  the  company"  (Civ. 
Code,  I  2321).  It  would  follow  that  in  a  suit 
against  a  railroad  company,  acting  as  a  com- 
mon carrier  of  live  stock,  for  damages  al- 
leged to  have  resulted  from  the  way  in  which 
the  stock  were,  transported,  when  the  plain- 
tiff has  shown  a  delivery  of  the  stock  to 
the  company,  and  loss  of  or  injury  to  the 
stock  while  In  the  possession  of  the  com- 
pany, the  law  would  raise  a  presumption 
that  such  loss  or  injury  resulted  from  the 
defendant's  negligence,  and  the  burden 
would  be  upon  the  defendant  to  show  that 
the  loss  or  injury  was  the  result  of  some 
cause  which  would,  under  the  law,  be  an 
excuse  for  a  failure  to  deliver  the  stock 
hi  good   order.     The   defendants   contend, 
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however,  that,  even  If  the  charge  of  the 
Judge  on  the  subject  of  the  burden  of  proof 
was  erroneous,  It  was  harmless,  for  the  rea- 
son that  the  defendants  actually  assumed  the 
burden  of  showing  that  they  were  without 
fault  But,  even  if  this  is  true,  harm  might 
have  resulted  from  the  Judge's  charge.  It 
is  impossible  to  tell  from  the  Jury's  verdict 
whether  they  based  the  same  on  the  testi- 
mony for  the  defendants,  which,  it  is  claim- 
ed, established  they  were  without  fault,  or 
on  an  opinion  which  they  entertained  that 
the  plaintiff  had  failed  to  successfully  carry 
the  burden  which  the  court  had  Improperly 
placed  upon  him.  Under  the  Judge's  charge, 
if  the  Jury  believed  that  the  plaintiff  did  not 
by  his  testimony  show  the  defendants  in 
fault,  a  verdict  for  the  defendants  would 
naturaUy  result,  even  though  they  intro- 
duced no  evidence  whatever.  We  think, 
therefore,  that  the  error  of  the  Judge  in  im- 
properly placing  the  burden  of  proof  was  of 
such  a  character  as  to  require  a  new  trial. 

4.  Carriers  of  live  stock  may  limit  their 
liability  by  a  special  contract,  which  will  be 
enforced  if  based  upon  a  sufficient  consid- 
eration, and  if  not  unreasonable,  immoral,  or 
contrary  to  public  policy.  Railroad  Co.  v. 
Spears,  66  Ga.  485;  Railroad  Co.  v.  Bryant, 
73  Ga.  722;  Railway  Oo.  v.  Disbrow,  76  Ga. 
263;  Banking  C3o.  v.  Reid,  91  Ga.  377,  17  S. 
B.  034;  Hutch.  Carr.  |  225  et  seq.;  6  Am.  ft 
Eng.  Enc.  Law  (2d  Ed.)  pp.  288,  441.  In  the 
present  case  the  defendants  introduced  in 
evidence  a  contract  of  shipment  entered  into 
between  them  and  the  plaintiff,  whereby  the 
plaintiff  agreed  to  release  the  defendants 
from  liability  in  case  of  loss  or  injury  to 
the  stock  by  reason  of  a  number  of  named 
causes,  '*and  from  all  other  causes  incidental 
to  railroad  transportation,  and  which  shall 
not  have  been  caused  by  the  fraud  or  gross 
negligence  of  said  railroad  companies."  Un- 
der this  contract  the  defendants  were  re- 
quired to  exercise  only  slight  diligence,  and 
were  liable  only  for  gross  negligence,  and  an 
instruction  to  the  Jury  to  this  effect  was 
not  erroneous.  In  Railroad  Co.  v.  Spears, 
supra,-  it  was  held  that  a  contract  almost 
identical  In  language  with  the  one  now  un- 
der consideration  was  enforceable,  as  it  was 
"neither  impossible,  unreasonable,  nor  ille- 
gal." The  contract  under  consideration  in 
that  case  was  also  held  to  be  based  upon  a 
sufficient  consideration;  the  consideration 
being  a  reduction  in  freight,  and  a  free  pas- 
sage to  the  owner.  This  was  also  the  con- 
sideration of  the  contract  involved  In  the 
present  case.  Of  course,  a  common  carrier 
cannot  make  a  valid  contract  exempting  him 
from  liability  altogether  when  the  damage 
is  caused  by  his  own  negligence.  Berry  v. 
Cooper,  28  Ga.  543;  Purcell  v.  Express  Co., 
34  Ga.  315.  But  this  is  a  different  thing 
from  limiting  by  contract  his  liability  for 
damage  caused  by  his  gross  negligence  only. 
Hutch.  Carr.  $  229,  and  cases  cited.  There 
was  therefore  no  error  in  the  charge  com- 
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plained  of,  and  the  defendants  maj  excuse 
themselyes  by  showing  that  they  exeielsed 
the  degree  of  diligence  the  contract  requires. 
The  provisions  of  sections  2313  and  2314  of 
the  GlTll  Code,  which  prohibit  common  car- 
riers from  enforcing  or  requiring  consign- 
ors of  live  stock  **to  contract  for  a  liability 
less  than  the  actual  value  of  such  animals 
In  case  of  loss  or  Injury  to  the  same  result- 
ing from  the  negligence"  of  the  carrier,  and 
dedaring  that  all  such  stipulations  in  con- 
tracts of  shipment  shall  be  void  "unless  the 
shipper  shall  voluntarily  assent  to*'  such  stip- 
ulations, have  no  bearing  upon  the  present 
case,  for  the  reason  that,  so  far  as  the  pres- 
ent record  discloses,  there  was  no  effort  to 
recover  any  amounts  larger  than  those  stipu- 
lated hi  the  contract  of  shipment  But,  even 
if  there  had  been,  there  was  evidence  tend- 
ing to  prove  that  the  shipper  voluntarily  as- 
sented to  all  the  stipulations  In  the  contract 
of  shipment  The  fbct  that  there  was  in  the 
present  case  a  special  contract  would  not 
take  it  out  of  the  rule  that,  after  the  plain- 
tiff has  proven  that  the  stock  wore  lost  or 
injured  while  in  the  possession  of  the  de- 
fendants, the  law  would  raise  a  presump- 
tion that  the  defendants  were  at  fault.  Such 
a  presumption  would  in  such  a  case  arise, 
and  the  burden  would  be  then  placed  upon 
the  defendants  to  show  that  they  had  ex- 
ercised the  degree  of  diligence  which  the 
contract  required.  Railway  Co.  v.  Kennedy, 
78  6a.  663,  3  Sw  B.  267. 

5.  The  contract  entered  into  between  the 
plaintiff  and  the  defendants  provided  that 
the  plaintiff  should  '^unload  said  stock  (with 
the  assistance  of  the  company's  agent  or 
agents)  at  his  or  their  own  risk,  and  feed, 
water,  and  attend  the  same  at  his  own  ex- 
pense and  at  his  own  risk  while  in  the  stock 
yard  of  said  company,  or  at  the  transfer 
points,  or  where  it  may  be  unloaded  for  any 
purpose."  The  court  charged  the  jury  that 
it  was  the  duty  of  the  plaintiff,  under  the 
contract,  to  have  been  present  at  the  un- 
loading of  the  stock,  and  this  is  assigned  as 
error.  There  was  no  error  in  this  charge. 
See  Banking  Co.  v.  Reld.  91  Oa.  377,  17  S. 
B.  934.  Of  course,  the  failure  of  the  plain- 
tiff to  be  present  would  not  of  itself  prevent 
him  from  recovering,  but  if  the  loss  or  dam- 
age was  the  result  of  his  not  being  pres- 
ent he  could  not  recovw. 

The  foregoing  deals  with  all  of  the  as- 
signments of  error  which  are  of  sufficient 
importance  to  l>e  discussed  at  length,  or 
which  relate  to  matters  which  will  prob- 
ably arise  at  another  trial.  As  the  case  goes 
back  for  another  hearing,  no  opinion  on  the 
evidence  is  expressed.  If  the  defendants 
fall  to  overcome  the  presumption  of  law  that 
they  were  guilty  of  gross  negligence  In  the 
way  in  which  they  transported,  took  care 
of,  and  delivered  the  stock,  which  presump- 
tion would  arise  as  soon  as  the  plaintiff 
shows  that  the  stock  were  hijured  while  in 
the  possession  of  the  defendants,  a  recor*' 


ery  in  behalf  of  the  plaintiff  for  the  damage 
he  has  sustained  would  not  be  unwarranted. 
If,  on  the  other  hand,  the  defendants  should 
show  by  evidence  that  they  have  exercised 
all  that  care  and  diligence  which  their  con- 
tract of  shipment  required  of  them,  the  plain- 
tiff would  not  be  entitled  to  recover.  Judg- 
ment reversed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  aick- 


(UO  Oft.  818) 

RAT  V.  GAMP. 

(Supreme  Court  of  Georgia.    May  14,  1900.) 

APPEALr-HARMLESS    BRRORr-WITNSSS-COM- 
PBTENCY-OBJBCTION   TO  BYIDBNCB. 

1.  Error  in  admitting  secondary  evidence  of 
the  contenta  of  a  lost  writing,  the  execution  of 
which  had  not  been  proved,  is  cured  when,  dur- 
ing the  further  progress  of  the  trial,  the  execu- 
tion of  sach  writing  is  duly  established. 

2.  Though  one  may  be  a  party  defendant  to 
and  interested  in  the  result  of  a  case  Instituted 
by  the  personal  representative  of  a  deceased 
person,  such  defendant  is  not  Incompetent  to 
testify  to  what  was  said  in  a  conversation  had 
in  his  presence  between  the  plaintifif  s  intestate 
and  another,  such  conversation  being  neither  a 
'transaction'*  nor  a  ^'communication^'  between 
the  witness  and  the  deceased. 

3.  An  objection  made  generally  to  the  Intro- 
duction of  specified  evidence  as  a  whole  is  not 
well  taken  when  some  of  it  is  admissible.  The 
proper  practice  is  to  point  out  the  inadmissible 
portion,  and  object  to  It  separately. 

4.  Eizcluding  immaterial  evidence  is  not  cause 
for  a  new  trial. 

5.  As  a  general  rule,  a  party's  reasons  for 
failing  to  subpoena  a  particular  witness  are  not 
a  proper  subject-matter  of  inyestigation. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Douglas  coun- 
ty; 0.  Q.  Janes,  Judge. 

Action  by  L.  R.  Ray  against  W.  H.  Camp. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Lavender  R.  Ray  and  J.  H.  McLarty.  for 
plaintiff  in  error.  J.  S.  James  and  Roberts 
&  Hutdieson,  for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  Ray,  as  administrator  of  Matthew  Read, 
against  J.  G.  Camp,  for  the  recovery  of  land. 
While  the  same  was  pending  the  defendant 
died,  and  W.  H.  Camp,  administrator  npon 
his  estate,  was  made  a  party  in  his  stead. 
The  trial  resulted  in  a  verdict  for  the  defend- 
ant, and  the  plaintiff  brings  here  for  review 
a  Judgment  overruling  his  motion  for  a  new 
triaL  It  was  admitted  that  the  title  to  tho 
premises  in  dispute  was  at  one  time  in  Mat- 
thew Read,  the  plaintiff's  intestate.  The  de- 
fense was  that  Read  had  bargained  the  land 
to  one  Lane,  giving  him  a  bond  for  title; 
that  Lane  had  transferred  this  bond  to  J.  G. 
Camp;  and  that  he  had  paid  Read  the  pur- 
chase money  in  full,  and  therefore  had  a  per- 
fect equity  In  the  land  as  against  Read's  le- 
gal representative.  There  was  sufficient  evi- 
dence to  warrant  a  finding  that  the  defense 
thus  set  up  was  the  truth  of  the  case,  and 
whether  there  should  or  should  not  be  a  new 
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trial  depefDds  ui)cd  whether  or  not  certain 
rulings  complained  of  In  tbe  motion  for  a 
aew  trial  were  correct 

1.  The  coort,  over  ol^ectlon  of  counsel  for 
the  plaintiff,  allowed  the  defendant  to  Intro- 
duce parol  evidence  of  the  contents  of  the 
bond  for  title  from  Bead  to  Lane.  This  evl* 
dence  was  objected  to  on  the  ground  that  It 
was  lnadmlssll)le  without  jHroof  of  the  actual 
execution  of  the  bond.  There  was,  at  the 
time  the  objection  was  made,  already  before 
the  Jury  some  evidence  tending  to  show  that 
Matthew  Read  had  actuaUy  executed  and  de- 
livered the  bond  in  question  to  Lane.  With- 
out, however,  passing  upon  the  sufficiency 
of  this  evidence  to  render  admissible  second- 
ary evidence  of  the  contents  of  the  bond,  it 
Is  Bufflclent  to  say  that.durfap^  the  further 
progress  of  the  trial  the  execution  of  the 
bond  by  Read  and  its  assignment  by  Lane  to 
J.  G.  Camp  were  affirmatively  established, 
and  as  to  these  matters  there  was  practical- 
ly no  dispute  between  the  parties.  So, 
whether  the  parol  evidence  referred  to  was 
properly  admitted  or  not  Is  an  entirely  im- 
material matter. 

2.  The  plaintiff  in  error  further  complains 
that  the  court  erred  in  allowing  the  defend- 
ant, W.  H.  Gamp,  to  testify  that  Matthew 
Bead  admitted  in  the  presence  of  the  witness 
to  J.  G.  Camp  that  the  latter  had  made  cer- 
tain payments  on  the  purchase  money  of  the 
land.  The  objection  was  that.  Read  being 
dead,  W.  H.  Camp  was  incompetent  to  tes- 
tify to  the  admissions  in  question,  he  being 
a  party  to  the  case,  and  also,  as  heir  at  law 
of  his  intestate^  interested  In  its  result  We 
do  not  think  W.  H.  Camp  was  incompetent 
to  testify  to  these  admissions.  He  was  not 
disquallfled,  either  by  reason  of  his  being  a 
party  or  because  of  his  Interest  In  the  case. 
If,  therefore,  he  was  incompetent.  It  was  un- 
der paragraph  1  of  section  5269  of  the  Civil 
Code,  which  declares  that:  ''Where  any  suit 
la  histituted  or  defended  by  a  person  insane 
at  the  time  of  trial,  or  by  an  indorsee,  as- 
signee, transferee,  or  by  the  personal  rep- 
resentative of  a  deceased  'person,  the  oppo- 
site party  shall  not  be  admitted  to  testify  in 
his  own  favor  against  the  insane  or  deceas- 
ed person,  as  to  transactions  or  communica- 
tions with  such  insane  or  deceased  person." 
It  was  argued  that,  as  the  action  had  been 
instituted  by  the  representative  of  Matthew 
Bead,  a  deceased  person,  the  opposite  party, 
W.  H.  Camp,  could  not  lawfully  testify  to 
the  admissions  In  question,  because  they  relat- 
ed to  "transactions  or  communications"  be- 
tween the  witness  and  the  plaintiff's  intes- 
tate. In  point  of  fact  this  is  not  true.  W. 
H.  Camp  was  not  testifying  to  any  transac- 
tion or  communication  between  himself  and 
Matthew  Read.  The  evidence  does  not  dis- 
close that  there  ever  was  any  transaction  or 
communication  between  these  parties  with 
reference  to  the  subject-matter  of  the  pres- 
ent action.  There  is  nothing  In  the  law  ren- 
dering W.  H.  Camp  incompetent  to  testify 


to  conversations  between  Matthew  Read  and 
J.  G.  Camp  .which  the  witness  happened  to 
hear.  As  has  been  frequently  ruled,  this 
court  is  not  at  liberty  to  extend  by  construc- 
tion the  statutory  provisions  relating  to  the 
competency  of  witnesses,  but  is  under  the 
duty  of  following  and  enforcing  them  liter- 
ally. We  therefore  hold  that,  as  to  the  par> 
tlcular  matter  now  in  hand,  the  court  com- 
mitted no  error.' 

3.  Mrs.  Camp,  the  widow  of  the  deceased, 
also  testified  to  certain  conversations  be- 
tween Matthew  Read  and  her  deceased  hus- 
band, occurring  In  her  presence,  in  the 
course  of  which  Read  admitted  that  her  hus- 
band had  made  certain  payments  on  the 
land.  This  witness  also  testified  to  a  con- 
versation between  herself  and  Read  in  which 
similar  admissions  were  made.  The  evi- 
dence of  Mrs.  Camp  was  objected  to  as  a 
whole,  counsel  for  the  plaintiff  insisting  that 
none  of  it  was  admissible,  for  the  reason 
that  Read  was  dead,  and  that  Mrs.  Camp, 
as  heir  at  law  of  her  deceased  husband,  was 
interested  in  the  result  of  the  case.  If  our 
ruling  as  to  the  testimony  of  W.  H.  Camp, 
discussed  above,  is  correct,  it  follows  that 
the  testimony  of  Mrs.  Camp  relating  to  the 
conversation  between  her  husband  and  Read 
was  admissible.  We  are  Inclined  to  think 
that  her  testimony  as  to  conversations  had 
directly  between  herself  and  the  deceased, 
Read,  was  not  admissible,  since  it  related  to 
a  direct  communication  between  herself  and 
the  plaintiff's  intestate.  As  a  party  to  the 
case,  she  could  not  properly  be  allowed  to 
testify  to  this  communication;  and,  under 
paragraph  4  of  the  above-cited  section  of  the 
Civil  Code,  the  same  disqualification  attach- 
ed to  her  as  a  person  Interested  in  the  result 
of  the  suit  The  difficulty,  however,  is  that 
the  plaintiff  objected  to  evidence  "in  bulk," 
some  of  which  was  admissible,  and  some  of 
which  was  not  He  ought  to  have  pointed 
out  and  objected  separately  to  the  portion 
which  could  not  properly  be  received.  Hav- 
ing failed  to  do  so,  his  exception  to  the  ad- 
missibility of  the  testimony  as  a  whole  Is  not 
good.  See  Harris  v.  Lumber  Co.,  97  Ga.  465, 
25  S.  E.  519;  cited  approvingly  in  Ellis  v. 
Poe  (Ga.)  34  S.  E.  567,  wherein  reference  is 
also  made  to  other  pertinent  decisions  of  this 
court. 

4.  Complaint  is  made  in  one  ground  of  the 
motion  for  a  new  trial  that  the  court  erred 
in  refusing  to  admit  testimony  to  the  effect 
that  J.  G.  Camp  had  never  paid  a  promissory 
note  given  by  him  to  Lane  in  consideration 
of  the  assignment  of  the  bond  for  title  here- 
inbefore referred  to.  This  was  a  matter  of 
no  consequence,  for  the  real  and  only  sub- 
stantial controversy  between  the  parties  to 
the  case  on  trial  was  whether  or  not  J.  G. 
Camp  had  paid  Matthew  Read  the  purchase 
money  of  the  land  in  dispute. 

5.  Counsel  for  the  plaintiff,  while  the  wit- 
ness W,  H.  Camp  was  under  cross-examina- 
tion, asked  him  why  he  did  not  have  present 
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one  Bomar  to  testify  In  the  case.  Complaint 
is  made  that  the  court  refused  to  require  the 
witness  to  answer  this  question.  Oertainly, 
there  was  no  error  in  this.  There  was  not 
even  a  hint  In  the  record  why  It  was  not  as 
much  incumbent  upon  the  plaintiff  as  upon 
the  defendant  to  procure  the  testimony  of 
Bomar,  if  deemed  relevant  or  material  to  the 
Issues  involved.  In  no  view  of  the  matter 
could  it  be  fairly  said  that*  the  defendant 
was  any  more  responsible  for  the  absence  of 
Bomar  than  was  the  plaintiff  himself.  This 
being  so,  the  defendant's  reason  for  falling 
to  subpoena  Bomar  as  a  witness  was  totally 
irrelevant.  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


(110  cku  ess) 


BASS  ▼.  WEST. 


(Supreme  Court  of  Georgia.    May  Id,  1900.) 

ADJOINING  LANDOWNERS  —  EXCAVATIONS  — 
OWNER  OP  LEASEHOLD  —  EVICTION  —  DAM- 
AGES—TRANSFER    OF    LEASE— T^eBSPASS. 

1.  The  owner  of  land  adjoining  that  of  an- 
other has  a  right,  on  giving  notice  of  his  inten- 
tion  to  do  BO,  to  make  all  proper  and  needful 
excavations  for  puiposes  of  construction,  even 
up  to  the  line,  but  ne  must  use  ordinary  care 
and  take  reasonable  precaution  to  sustain  the 
land  of  the  adjoining  owner. 

2.  The  owner  of  a  leasehold  estate  may  main- 
tain an  action  against  any  one  who  wrongfully 
interferes  with  nis  possession. 

3.  In  case  of  a  tortious  eviction  from  leased 
premises,  the  measure  of  the  lessee's  damages 
would  generally  be  the  value  of  the  premises 
for  rent  during  the  remainder  of  his  term. 

4.  Where  the  lessee  conducted  an  established 
business  on  the  leased  premises,  the  valpe  of 
the  good  will  of  the  business  and  the  loss  of 
profits  occasioned  by  the  eviction,  if  ascertain- 
able with  a  reasonable  degree  of  certainty,  may 
be  considered  in  estimating  the  value  of  the 
premises  for  rent. 

5.  A  lessee  cannot,  without  the  consent  of  his 
landlord,  transfer  his  lease;  and  the  transferee 
in  such  a  case  would  be  a  mere  intruder,  and 
subject  to  be  summarily  ousted  by  the  land- 
lord. 

6.  Bare  possession  of  real  estate  gives  a  right 
of  action  against  any  one  wrongfully  interfer- 
ing with  such  possession. 

7.  The  principles  above  announced  control  the 
case.  In  the  light  thereof,  some  of  the  charges 
of  the  court  were  erroneous,  and  a  new  trial 
should  be  had. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county;  G. 
A.  H.  Harris,  Judge. 

Action  by  Walter  B.  West  against  James  L. 
Bass.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Beveraed. 

Dean  &  Dean,  for  plaintiflT  in  error.  Fouch6 
&  Fouch^  for  defendant  in  error. 

COBB,  J.  Walter  B.  West  brought  suit 
againcrt  James  L.  Bass.  The  plalntiflTs  peti- 
tion was.  In  substance,  as  follows:  On  July 
23,  1896^  petitioner  was  doing  business  in  the 
name  and  style  of  the  "West  Qycle  Com- 
pany," and  was  in  possession  of  a  storehouse 
and  lot  fronting  on  Broad  street,  in  the  city 
of  Rome,  which  lot  was  Joined  on  one  side  by 


a  storehouse  and  lot  owned  by  the  defendant 
Petitioner's  tenancy  and  right  of  possession 
does  not  expire  until  May  1,  1899.     "On  or 

about  the day  of ,  1898,  defendant 

removed  the  building  from  hii  lot,  and*  by 
way  of  preparing  to  rebuild  thereon*  dug 
down  under  and  by  the  side  of  the  northeast 
wall  of  the  building  occupied  by  petitioner, 
and  said  wall,  being  thereby  undermined  and 
deprived  of  Its  lateral  support,  collapsed  and 
fell,  and  the  building  was  thereby  mined,  and 
petitioner  was  compelled  to  vacate  the  same.*' 
Defendant  neglected  and  refused  to  repair  the 
building  of  petitioner,  and  in  August,  1808^ 
in  total  and  wanton  disregard  of  petitioner's 
rights,  entered  upon  said  premises^  and  totally 
destroyed  and  removed  said  building,  and 
evicted  petitioner  from  the  premises,  and  re- 
fuses to  restore  or  repair  the  building,  and  the 
lot  is  now  vacant  The  storehouse  occupied 
by  petitioner  was  centrally  located,  on  the 
most  public  street  of  the  city,  and  was  very 
valuable  and  profitable  00  a  place  of  business, 
and  especially  so  for  the  business  carried  on 
by  petitioner.  This  business  consisted  of  the 
buying,  selling,  renting,  repairing,  and  mend- 
ing bicycles,  which  business  was  very  profita- 
ble; petitioner  clearing  the  sum  of  ^50  per 
month  therefrom.  The  destruction  of  the 
building  has  entirely  broken  up  the  business, 
and  petitioner  was  thereby  damaged  In  the 
sum  of  $225.  Petitioner  was  compelled  to 
vacate  the  building  suddenly  and  without 
warning,  and  has  thereby  been  damaged  in 
the  sum  of  $125  for  costs  of  moving  and 
breakage  and  destruction  of  his  stock,  tools, 
furniture,  and  fixturea  The  building  was 
near  a  steam  plant,  from  which  petitioner  pro- 
cured power  free  of  charge  to  run  a  steam 
engine  that  is  necessary  for  the  proper  and 
effectual  conduct  of  his  businesa  By  reason 
of  the  removal,  he  will  be  compelled  to  pur- 
chase an  electric  motor  at  an  expense  of  $50, 
and  pay  the  sum  of  $9  per  month  to  run  the 
same,  by  reason  of  which  facts  he  has  been 
damaged  in  the  eum  of  $150.  PetitioDer  had 
established  a  trade  and  good  will  in  his  busi- 
ness, which  was  Worth  the  sum  of  $500.  and 
petitioner  has  been  damaged  that  sum  by  the 
removal. 

The  defendant  filed  demurrers,  both  gen- 
eral and  special,  to  the  petition.  The  special 
demurrers  were:  (1)  The  allegations  as  to 
loss  of  profits  are  too  remote  and  speculative, 
and  are  not  proper  charges  against  defendant; 
(2)  the  allegations  as  to  cost  of  removal  and 
breakage  and  destruction  of  stock,  etc.,  are  too 
general;  (3)  in  reference  to  the  loss  of  the  use 
of  the  power  from  the  steam  plant  plaintiff 
fails  to  allege  that  he  has  been  damaged  there- 
by, or  that  he  has  sustahied  any  damage;  <4) 
the  allegations  as  to  loss  of  good  will  are  too 
remote  and  speculative,  and  do  not  constitute 
a  proper  charge  against  the  defendant 

The  plaintiff  amended  his  petition  to  meet 
the  second  and  thhrd  grounds  of  the  demurrer, 
and,  this  having  been  done,  the  court  over- 
ruled the  demurrera    To  this  rtdlng  the  de- 
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fendant  excepted  pendente  lite.  The  defend- 
ant thereupon  answered,  denying  the  material 
allegations  of  the  petition,  and  averring  that 
In  preparing  to  rebuild  upon  his  lot  he  in  no 
way  disturbed  or  undermined  the  foundation 
of  the  building  occupied  by  plaintiff,  and  that 
the  building  did  not  fall  by  reason  of  the 
lateral  support  having  been  taken  therefrom; 
that  plaintiff  voluntarily  removed  therefrom, 
and  defendant  permitted  him  to  occupy  a 
large  and  well-equipped  storeroom  in  another 
part  of  the  city  free  of  rent  for  several  weeks, 
and  afterwards  rented  it  to  him  at  a  very  low 
rental;  tliat  the  latter  store  is  a  much  more 
desirable  location  for  plaintiff's  business  than 
the  place  from  which  he  removed;  that  the 
building  was  not  removed  by  defendant  until 
after  plaintiff  had  abandoned  it,  and  not  until 
the  city  authorities  had  condemned  it;  .that 
in  removhig  the  building  defendant  acted  by 
and  with  the  consent  of  the  agent  of  the 
owner;  that  the  building  did  not  fall,  but  only 
gave  way  a  little,  and  plaintiff  could  have 
repaired  the  same  by  the  expenditure  of  a 
small  sum;  that.  If  plaintiff  is  entitled  to  re- 
cover anything,  he  should  recover  only  an 
amount  equal  ^  to  that  necessary  to  have  re- 
paired the  building;  that  the  damages  claim- 
ed by  plaintiff  are  too  remote,  and  are  not 
capable  of  proof.  The  case  went  to  trial,  and, 
after  evidence  introduced,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $180.  The 
defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled, 'and  he  excepted. 

1,2.  According  to  the  allegations  of  the 
petition,  the  plaintiff  was  in  possession  of 
the  premises  in  question  as  a  tenant  for  a 
term  of  years  of  the  owner.  He  alleges  that 
the  defendant  dug  down  and  undermined  the 
wall  of  the  building,  and  deprived  it  of  its 
lateral  support,  and  that  it  collapsed  and 
fell;  and,  further,  that  the  defendant  some 
time  thereafter  totally  destroyed  and  remov- 
ed the  building,  and  evicted  petitioner  there- 
from. As  against  a  general  demurrer,  the 
petition  sets  forth  a  cause  of  action.  Any 
wrongful  interference  with  the  possession  of 
a  tenant  of  real  estate  gives  to  him  a  right 
of  action  against  the  wrongdoer.  1  Sedg. 
Meas.  Dam.  69;  3  Suth.  Dam.  |  1012.  What 
duty  did  the  defendant  owe  the  plaintiff  in 
respect  of  the  matter  in  question?  Section 
.8048  of  the  Civil  Code  provides:  **The  own- 
er of  adjoining  land  has  the  right,  on  giving 
reasonable  notice  of  his  intention  so  to  do, 
to  make  proper  and  needful  excavations 
even  up  to  the  line  for  purposes  of  construc- 
tion, using  ordinary  care  and  taking  reason- 
able precautions  to  sustain  the  land  of  the 
other."  Under  this  section,  before  making 
any  excavations  at  all  the  defendant  should 
have  given  the  plaintiff  notice  of  his  inten- 
tion to  do  so;  and,  even  after  notice  given, 
it  was  incumbent  on  the  defendant  to  have 
used  ordinary  care  in  the  prosecution  of  the 
work,  and  to  have  taken  reasonable  precau- 
tions to  prevent  the  plaintiff's  wall  from 
falling.    The  petition  does  not  allege  failure 


to  give  notice,  and  does  not  in  terms  allege 
a  failure  to  use  the  care  required  by  the 
statute  after  having  given  the  notice,  but  it 
does  allege  that  the  wall  was  undermined 
and  deprived  of  its  lateral  support.  If  the 
averments  of  the  petition  are  construed  to 
mean  that  the  defendant  actually  "undermin- 
ed" the  wall,— that  is,  dug  under  the  wall 
into  the  adjoining  lot,— then  no  allegation  as 
to  want  of  ordinary  care  in  the  way  the 
work  was  done  would  be  necessary;  for 
such  conduct  would  make  the  defendant  a 
trespasser,  and  liable  as  such,  no  matter 
what  degree  of  care  he  exercised.  If,  on  the 
other  hand,  the  petition  be  construed  to 
mean  that  the  wall  was  undermined  in  the 
sense  that  the  defendant  dug  away  the  lat- 
eral support  by  making  an  excavation  on  his 
own  Utnd,  then  the  plaintiff  should  have  dis- 
tinctly alleged  that  the  defendant  failed  to 
exercise  a  proper  degree  of  care  in  the  exe- 
cution of  the  work;  and,  had  the  point  been 
made  by  special  demurrer  that  he  did  not  do 
so,  it  would  have  been  well  taken,  but  as 
against  a  general  demurrer  the  allegations 
are  sufficient  Moreover,  the  petition  alleged 
that  the  defendant,  after  the  collapse  of  the 
wall,  instead  of  repairing  the  damage  al- 
ready done,  entered  upon  the  premises,  and 
totally  destroyed  and  removed  the  building, 
and  evicted  the  plaintiff.  There  was  certain- 
ly no  warrant  in  law  for  such  a  proceeding 
as  is  in  the  petition  alleged.  The  averments 
therein  make  a  case  of  wanton  destruction  of 
the  building,  and  of  a  willful  and  deliberate 
deprivatiev  of  the  plafntiire  right  of  posses- 
sion. 

In  this  connection  we  refer  to  so  much  of 
the  evidence  as  relates  generally  to  the  cause 
of  action.  The  evidence  showed  that  the 
sill  on  which  the  supports  of  the  building  on 
the  side  the  excavation  was  made  rested  was 
rotten;  that  the  dirt  from  the  side  of  the  sill 
for  several  feet  was  removed,  and  the  rotten 
sill  plainly  exposed  to  view;  that  it  either 
was,  or  could  easily  have  been,  seen  by  the 
defendant,  who  himself  superintended  the 
excavation;  that,  notwithstanding  the  con- 
dition of  the  sill,  the  defendant  took  no  pre- 
cautions to  support  the  wall,  and  prevent  it 
from  falling,  but  continued  the  excavation, 
when  some  of  the  supports  slipped  off  into 
the  ditch  being  dug  by  the  defendant,  which 
caused  the  roof  to  sag  down  in  the  middle, 
and  some  of  the  plastering  on  the  side  to 
fall.  The  plaintiff,  being  apprehensive  that 
the  building  would  collapse,  immediately 
and  hastily  removed  himself  and  his  prop- 
erty from  the  building.  We  think  this  evi- 
dence warranted  a  finding  that  the  defend- 
ant failed  to  take  reasonable  precautions 
and  to  exercise  ordinary  care,  in  making  tha 
excavation,  to  prevent  injury  to  the  build- 
ing occupied  by  the  plaintiff.  We  think, 
also,  that  the  plaintiff  was  Justified  in  aban- 
doning the  premises  at  the  time  he  did.  The 
case  of  Harrison  v.  Klser,  79  Ga,  589,  4  S. 
E.  320,  holding  that  an  owner  is  not  liable 
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tor  the  Begligent  w(M>b  of  an  iadependent 
contractor  In  making  an  excayation,  unless 
such  owner  gave  the  contractor  express  di- 
rections as  to  the  manner  of  doing  the  work, 
or  knew  how  it  was  done,  knew  it  was  cal- 
culated to  injure  the  property  of  the  adjoin- 
ing owner,  and  ratified  the  work,  is  not  ap- 
plicable to  the  present  case.  Here  the  owner 
himself  superintended  the  work,  and  knew, 
or  ought  to  have  known,  of  the  condition  of 
the  sill,  and  of  the  failure  to  use  proper  care 
in  prosecuting  the  work  after  the  condition 
of  the  sill  became  known.  Counsel  cite  that 
case,  also,  on  the  measure  of  damages;  but 
that' was  a  case  where  the  owner  was  suing 
for  injury  to  the  freehold,  and  It  was  held 
that  the  measure  of  his  damages  was  the 
amount  It  would  take  to  put  the  property  In 
the  condition  It  was  before  the  Injury.  ^Thls, 
of  course,  cannot  be  the  rule  where  a  tenant 
is  suing  for  Injury  to  his  possession,  as  we 
shall  hereafter  see. 

8,  4.  With  two  exceptions,  the  special 
grounds  of  the  demurrer  were  met  by  appro- 
priate amendments.  Those  necessary  to  be 
dealt  with  raise  the  question  that  loss  of 
profits  and  the  good  will  of  a  business  cannot 
be  considered  in  estimating  the  damage  in  a 
case  like  the  present  In  case  of  a  wrongful 
eviction  of  a  lessee,  he  can  recover  of  the 
wrongdoer  for  the  Injury  he  has  sustained. 
In  such  a  case  the  general  rule  is  that  his 
measure  of  damage  Is  the  value  of  the  prem- 
ises for  rent  during  the  remainder  of  the 
term.  If  a  person  is  wrongfully  deprived  of 
the  use  and  occupancy  of  premises  In  which 
an  established  business  is  being  carried  on, 
he  may  recover  damages  for  the  injury  done 
his  business.  He  cannot,  however,  even  In 
such  a  case,  recover  for  loss  of  profits  and 
the  value  of  the  good  will  of  his  business  as 
such,  but  evidence  as  to  these  may  be  Intro- 
duced to  throw  light  on  the  value  of  his  lease- 
bold  estate.  Where  the  amount  of  the  profits 
lost  and  the  value  of  the  good  will  of  the 
business  can  be  ascertained  with  a  reasonable 
degree  of  certainty,  they  should  be  allowed  in 
estimating  the  value  of  the  lease  for  the  pur- 
pose for  which  it  was  being  used.  In  cases, 
however,  where  these  elements  are  merely 
speculative  and  conjectural,  and  cannot  be  as- 
certained with  reasonable  certainty,  no  al- 
lowance should  be  made  therefor.  This  does 
not  mean  that  the  amounts  of  these  elements 
of  damage  should  necessarily  be  reduced  to  an 
exact  calculation  before  a  recovery  could  be 
had,  but  there  must  be  sufi^clent  data  to  en- 
able a  jury  with  a  reasonable  degree  of  cer- 
tainty and  exactness  to  ascertain  the  loss. 

These  views  are  In  harmony  with  prior  de- 
cisions of  this  court  In  Sturgis  v.  Frost,  56 
Ga.  188,  it  was  held:  *'The  average  profits 
which  a  tradesman  was  mailing  when  his  en- 
tire stock  was  seized  may  be  considered  In 
estimating  his  damage  tov  the  time,  before 
suit,  daring  which  his  stock  was  detained 
from  him,  and  his  business  thereby  wholly  in- 
terrupted.   Although    the    profits,    as    such. 


would  not  be  reooverable,.yet  their  amount, 
as  a  fact,  may  be  considered  in  estimating  the 
magnitude  of  the  allied  outrage  by  defend- 
ant" The  same  ruling  was  made  in  Juchter 
T.  Boehm,  67  Ga.  534.  In  Pause  v.  City  of 
Atlanta,  98  Ga.  92,  26  S.  E.  488,  it  was  held 
that  the  holder  of  a  lease  of  a  house  for  busi- 
ness purposes  could  recover  damages  from  a 
municipal  corporation  resulting  to  his  busi- 
ness from  the  construction  of  a  public  im- 
provement along  the  street  on  which  the  leas- 
ed bouse  was  situated.  In  reference  to  the 
measure  of  the  lessee's  damages,  Mr.  Justice 
Atldnson  says:  '"The  measure  of  her  dam- 
ages Is  the  injury  to  her  property  which  is 
Injuriously  affected  by  the  public  Improve- 
ment. *  *  *  In  such  a  case  the  profits 
of  the  business  are  not  recoverable  by  way 
of  damages,  but  evidence  that  the  business 
was  profitable  Is  admissible  to  illustrate  and 
throw  light  upon  the  value  of  the  premises 
for  rent"  It  Is  true  that  In  such  a  case  as 
the  one  just  referred  to  the  city  would  not 
be  a  trespasser,  and  the  eviction  would  not  be 
tortious.  That  decision  rested  upon  the 
ground  that  a  leasehold  interest  was  property, 
and'  that  the  holder  thereof  could  not  be  de- 
prived of  it  by  its  appropriation  to  a  public 
use  without  just  compensation.  But  the 
measure  of  compensation  was  held  to  be  sub- 
stantially the  same  with  reference  to  the  ques- 
tion of  the  loss  of  profits  as  that  in  cases  of 
a  tortious  eviction,  and  followed  substantial- 
ly the  rulings  made  as  to  this  matter  in  the 
cases  above  dted,  which  were  cases  of  tortious 
eviction.  The  cases  of  Smith  v.  Eubanks, 
72  Ga.  280,  and  Stewart  v.  House  Co.,  75  Ga. 
682,  were  suits  for  breaches  of  contracts  of 
lease,  and  in  such  cases  "profits  which  &ii- 
the  Immediate  fruit  of  the  contract"  may  be 
recovered  as  such,  being  capable  "of  exact 
computation,"  and  not  too  remote.  Civ.  Code, 
I  8798.  On  the  general,  subject  of  recovery 
for  lost  profits,  see  1  Sedg.  Meas.  Dam.  (8th 
Ed.)  I  188;  8  Suth.  Dam.  (2d  Ed.)  i  1020; 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  625, 
note  8. 

Applying  the  foregoing  to  the  present  case^ 
we  think  the  special  demurrers  were  properly 
overruled.  It  was  proper  to  allege  and  prove 
If  it  could  be  done  with  that  degree  of  cer- 
tainty which  the  law  requires,  the  amount 
of  profits  lost,  and  the  value  of  the  good  will 
of  the  business,  and  similar  elements  of  dam- 
age. While,  as  stated,  they  could  not  be  re- 
covered as  such,  they  were  nevertheless  prop- 
er matters  of  allegation  and  proof  in  estimat- 
ing the  Injury  which  the  plaintiff  had  sus- 
tained. 

5.  It  is  contended,  however,  that  there  was 
no  evidence  from  which  the  jury  could  find 
that  the  plaintiff  was  a  tenant  of  the  prem- 
ises, and  that  being  a  mere  trespasser  him- 
self, he  cannot  recover  for  the  injury  don^' 
to  his  possession.  The  plaintiff  undertook  to 
prove  that  he  was  a  subtenant  of  the  original 
tenant  of  the  premises.  The  evidence  does- 
show  clearly  that  the  original  tenant  tram> 
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ferred  hto  lease  to  the  plaintiff,  but  there  waa 
no  sufficient  eyldence  to  show  that  the  land- 
lord assented  to,  or  had  knowledge  of,  the 
transfer.  The  landlord  was  absent  from  the 
state  when  the  transfer  was  made,  and  his 
agent  appointed  to  manage  the  property  tes- 
tified poeitlvelr  that  he  had  no  knowledge 
of  the  transfer,  either  at  the  time  it  was 
made  or  before  the  injury  to  the  building. 
Taking  the  evidence  most  favorably  for  the 
plaintiff,  we  do  not  think  it  warranted  a  find- 
ing that  the  plaintiff  was  a  subtenant  with 
the  consent  or  knowledge  of  the  agent  of  the 
landlord.  Without  such  consent,  the  tenant 
had  no  right  to  transfer  his  lease,  and  the 
transferee  would  be  a  mere  intruder,  subject 
to  be  summarily  ousted  by  the  landlord.  Mc- 
Bumey  y.  Mclntyre,  38  Ga.  261;  Stultz  y. 
Fleming,  88  Ga.  14,  9  8.  B.  1067  (Opinion, 
point  4).  Such  being  the  case,  the  plaintiff 
could  not  recover  for  loss  of  future  profits, 
the  value  of  the  good  will  of  the  business,  or 
for  anything  which  was  dependent  upon  the 
future  for  its  value,  for  the  reason  that  it 
could  not  be  ascertained  how  long  the  land- 
lord would  suffer  him  to  remain  a  trespasser 
on  his  premises.  3  Suth.  Dam.  (2d  Bd.)  f 
1012. 

8.  It  by  no  means  follows,  however,  that 
the  plaintiff  Is  cut* off  from  recovering  any 
damages  whatever.  'The  bare  possession  of 
land  authorizes  the  possessor  to  recover  dam- 
ages from  any  person  who  wrongfully  In  any 
manner  interferes  with  such  possession."  Civ. 
Code,  f  8876.  The  poesessi<m  of  the  pUUn- 
tiff  was  actual  and  exclusive,  and  "such  pos- 
session Is  sufficient  to  support  the  action  of 
trespass.  Even  though  this  possession  may 
have  been  Illegally  acquired,  it  is  sufficient** 
26  Am.  &  Eng.  Enc  Law  (Ist  Ed.)  p.  582,  and 
numerous  cases  cited  in  notes.  See,  also,  8 
Sedg.  Meas.  Bam.  (8th  Ed.)  I  931,  and  cases 
cited;  3  Suth.  Dam.  (2d  Ed.)  $  1012.  The 
defendant  was  himself  a  trespass^.  He  had 
no  more  right  to  interfere  with  the  possession 
of  the  plaintiff  than  the  plaintiff  had  to  the 
posseteion.  For  such  wrongful  interference 
the  plaintiff  can  recover,  but  his  measure  of 
damages  would  be  the  injury  to  his  possession 
and  such  damage  as  was  the  Immediate  re- 
sult of  the  eviction.  For  whatever  damages 
he  sustained  growing  directly  out  of  the  evic- 
tion he  can  recover,  and  only  those. 

7.  The  foregoing  disposes,  in  effect,  of  all 
the  questions  made  In  the  case..  The  court 
erred  in  charging  upon  the  hypothesis  that 
the  plaintiff  was  a  tenant  of  the  premises, 
for  the  reason  that  there  was  no  evidence  to 
warrant  It,  and  also  erred  in  submitting  to 
the  Jury  the  consideration  of  the  value  of 
lost  profits,  good  will  of  the  business,  and  the 
nUue  <^  the  steam  privilege.  Let  the  case 
be  tried  again.  If  on  another  trial  it  should 
appear  that  the  plaintiff  was  in  fact  a  tenant 
with  the  consent  of  the  landlord,  then  his 
measure  of  damages  would  be  as  above  indi- 
cated. If  the  evidence  is  substantially  the 
same  as  the  present  record  discloses,  he  can 


recover  for  nothing  except  the  injury  done  to 
his  possession,  which  was  for  no  fixed  time, 
and  liable  to  be  terminated  at  any  moment, 
and  for  the  expenses  directly  incident  to  the 
tortious  eviction.  Judgment  reversed.  All 
the  Justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


(110  Oa.  795) 
MAYOR,  ETC,  OF  CJITY  OF  MA(X)N  v. 
HUGHES  et  si. 

(Supreme  Court  of  Georgia.     May  12,  1900.) 

CONSTITUTIONAL  I*AW— TITLE  OF  ACT— BLOC- 

TION— INJUNCTION. 

1.  Where  an  act  was  entitled  "An  act  to 
amend  the  charter  or'  a  named  city  by  incor- 
porating as  a  part  thereof  certain  described 
contiguous  territory,  to  define  the  duties  and 
powers  of  the  municipal  authorities  in  the  an- 
nexed territory,  "and  for  other  purposes."  any 
legislation  could  constitutionally  be  embodied 
in  the  act  wliich  was  germane  to  the  general 
subject  of  amending  the  charter  of  the  city. 

2.  Equity  will  enjoin  municipal  authorities 
from  holding  an  election  to  determine  whether 
a  given  territory  shall  be  annexed  to  the  city, 
when  the  ordinance  calling  the  election  was 
plainly  ultra  vires,  and  there  was  no  warrant 
in  law  for  holding  the  election. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Suit  by  D.  G.  Hughes  and  others  against 
the  mayor  and  counsel  of  the  city  of  Macon. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    AtDrmed. 

Park  &  Gerdine,  Jere  Moore,  Minter  Wim- 
berly.  Hall  &  Wimberly,  John  P.  Ross,  M.  W. 
Harris,  and  M.  P.  Callaway,  for  plaintiffs  in 
error.  M.  G.  Bayne,  Hardeman,  Davis  & 
Turner,  Guerry  &  Hall,  and  Dessau.  Harris 
&  Birch«  for  defendants  in  error. 

COBB,  J.  1.  On  November  21,  1893,  the 
general  assembly  passed  an  act  creating  a 
new  charter  for  the  city  of  Macon.  Acts 
1888,  p.  240.  The  eighty-seventh  section  ot 
that  act  declared  "that  territory  contiguous 
to  the  corporate  limits  of  the  city  of  Macon 
may  be  incorporated  as  a  part  of  said  city 
by  the  consent  of  the  mayor  and  council  of 
the  city  of  Macon  and  of  a  majority  of  the 
persons  residing  in  the  said  territory  quali- 
fied by  law  to  vote  for  members  of  the  gen- 
eral assembly  of  this  state,"  and  provided 
for  the  manner  in  which  the  election  should 
be  conducted  and  the  result  declared*  and 
the  terms  upon  which  the  territory  should 
be  annexed.  If  the  result  of  the  election  was 
in  favor  of  annexation.  In  1887  the  general 
assembly  passed  an  act  having  the  following 
title:  "An  act  to  amend  the  charter  of  the 
city  of  Macon  by  incorporating  as  a  part 
of  said  city  a  portion  of  the  territory  of 
North  Macon,  the  same  being  a  portion  of 
the  lands  recently  connected  with  the  city 
by   the   Spring   street  bridge   crossing   the 

Ocmulgee  river,  and  containing  about  -^ 

ltcre%  and  more  fully  described  by  metes:  a^d 
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bounds  in  said  act,  to  define  the  powers  and 
duties  of  said  mayor  and  council  in  said  terri- 
tory 80  incorporated,  and  for  other  pur- 
poses." Acts  1897»  p.  271.  The  first  section  of 
that  act  provided  for  the  incorporation  within 
the  limits  of  the  city  of  Macon  of  the  territo- 
ry referred  to  in  the  title.  The  second  section 
provided  that  it  should  be  unlawful  to  sell 
liquor  within  the  territory  thus  brought  with- 
in the  limits  of  the  city.  The  third  section 
declared  **that  the  charter  of  the  city  of 
Macon  appearing  in  the  act  approved  No- 
vember 21,  18Q8,  be  amended  as  follows,  to 
wit:  That  section  eighty-seven  of  said  act, 
which  reads  as  follows,  be  taken  from  said 
act,  and  said  entire  section  be,  and  the  same 
is,  hereby  repealed,*'— the  section  thus  de- 
clared to  be  repealed  being  quoted  in  fulL 
The  authorities  of  the  city  of  Macon  have 
passed  an  ordinance  providing  for  an  election 
under  the  eighty-seventh  section  of  the  act 
of  1893,  and  certain  property  owners  of  the 
territory  sought  to  be  annexed  filed  a  peti- 
tion praying  that  the  election  be  enjoined. 
Certain  persons  who  are  residents  and  tax- 
payers of  the  city  of  Macon,  and  who  are 
owners  of  property  within  the  territory 
sought  to  be  annexed,  were  made  parties  to 
the  petition,  and  united  in  the  prayers  of 
the  original  petition.  The  Judge,  after  a 
hearing,  granted  the  injunction,  and  error  is 
assigned  upon  this  ruling. 

One  ground  upon  which  the  Injunction 
was  sought  was  that  the  mayor  and  council 
of  the  city  of  Macon  had  no  authority  to  call 
the  election,  for  the  reason  that  the  eighty- 
seventh  section  of  the  act  of  1898  was  no 
longer  of  force,  having  been  in  terms  re- 
pealed by  the  act  of  1897.  The  reply  of  the 
defendants  to  this  position  was  that  the 
third  section  of  the  act  of  1897  was  Inoper- 
ative, for  the  reason  that  it  contained  mat- 
ter different  from  what  was  expressed  hi  the 
title  of  the  act  Is  there  any  language  in 
the  title  of  the  act  of  1897  which  would  be 
sufllcient  to  authorize  the  incorporation  into 
the  act  of  the  third  section  therein  contain- 
ed? This  question  is  answered  in  the  af- 
firmative by  the  application  to  the  facts  of 
this  case  of  the  former  rulings  of  this  court 
The  constitutional  provision  prohibiting  the 
passage  of  laws  containing  matter  different 
from  what  is  expressed  in  the  title  appears 
for  the  first  time  in  the  constitution  of  1798 
in  the  following  language:  '*Nor  shall  any 
law  or  ordinance  pass  containing  matter  dif- 
ferent from  what  is  expressed  in  the  title 
thereof."  Const  1798,  art  1,  I  17;  Cobb's 
Dig.  p.  1114.  In  Mayor,  etc.,  of  Savannah  v. 
State,  4  Ga.  26,  38,  Judge  Lumpkin  refers 
to  the  history  of  this  clause  in  the  follow- 
ing language:  "I  would  observe  that  the 
traditionary  history  of  this  clause  is  that 
it  was  inserted  in  the  constitution  of  1796 
at  the  instance  of  Gen.  James  Jacluson,  and 
that  its  necessity  was  suggested  by  the 
Tasoo  Act'  That  memorable  measure  of 
the  nth  of  January,  1795,  as  la  well  known. 


was  smuggled  through  the  legislature,  un- 
der the  caption  of  'an  act  for  the  payment  of 
the  late  state  troops,'  and  a  dedaration  in 
its  title  of  the  right  of  the  state  to  the  un- 
appropriated territory  thereof  'for  the  pro- 
tection and  support  of  its  frontier  settle- 
ments.'" In  Martin  v.  Broach,  6  Ga.  21,  It 
was  held:  "Where  the  title  specifies  some 
of  the  objects  for  which  the  statute  was 
passed,  and  contains  this  general  clause,  'and 
for  other  purposes  therein  contained,'  por- 
tions of  the  act  not  specially  Indicated  in 
the  title  are,  nevertheless,  good,  under  this 
general  clause."  The  constitutionality  of 
two  acts  of  the  general  assembly,  one  of 
them  approved  December  15,  1810,  was  call- 
ed in  question  in  that  case.  The  title  of  the 
act  of  1810  was  in  the  following  words: 
"An  act  for  the  more  effectually  securing 
the  probate  of  wills,  limiting  the  times  for 
executors  to  qualify  and  widows  to  make 
their  elections,  and  for  other  puriKises  there- 
in mentioned."  Prince's  Dig.  p.  239.  Sec- 
tion 8  of  the  act  provided  that  the  court 
of  ordinary  should  have  authority,  upon  com- 
plaint made  by  the  security  of  any  guardian 
or  administrator  that  his  principal  was  mis- 
managing his  estate,  to  pass  an  order  re- 
quiring such  administrator  or  guardian  to 
show  cause  why  the  security  should  not 
be  discharged,  and  the  administrator  or 
guardian  compelled  to  give  new  security,  or 
their  administration  or  guardianship  re- 
voked; and  that  upon  the  revocation  of 
such  administration,  or  upon  the  revocation 
of  any  letters  testamentary  as  provided  by 
law,  and  granting  administration  de  bonis 
non,  suits  brought  by  or  against  the  former 
administrator  should  not  for  this  cause  be 
abated,  but  the  removal  of  such  adminis- 
trator or  executor  being  suggested  of  record, 
a  scire  facias  might  issue  to  make  the  ad- 
ministrator de  bonis  non  a  party  to  the  rec- 
ord. It  was  held  that  the  title  was  sufficient- 
ly broad  to  authorize  the  enactment  of  the 
section  Just  referred  to.  In  reference  to 
this  clause  of  the  constitution.  Judge  Lump- 
kin in  the  opinion  says:  "This  clause  does 
not  require  that  the  title  should  contain  a 
synopsis  of  the  law,  but  that  the  act  should 
contain  no  matter  variant  from  the  title. 
Now,  the  titles  to  each  of  these  statutes, 
after  enumerating  certain  objects  for  which 
they  were  passed,  adds,  'and  for  other  pur- 
poses therein  mentioned.'  This  was  suffi- 
cient to  prevent  surprise,— to  induce  the  mem- 
bers either  to  call  for  the  reading  of  the 
whole  of  the  bill,  or  to  look  into  it  during 
its  progress  through  the  legislature."  There 
was  nothhig  In  the  title  of  the  act  of  1810 
which  in  terms  put  any  one  on  notice  that 
legislation  in  reference  to  administrators  or 
guardians  was  in  any  way  contemplated. 
The  language  of  the  title  indicated  that  the 
legislation  proposed  was  to  refer  to  wills, 
executors,  and  the  rights  of  widows  to  make 
an  election.  The  eighth  section  related  to  a 
subject-matter  entirely  different  from  any- 
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tiling  indicated  by  the  title,  and  in  order  to 
uphold  this  section  of  the  act  It  waa  abso- 
lutely necessary  that  the  words,  "and  for 
other  purposes,"  should  be  given  sufficient 
significance  to  include  the  matter  dealt  with 
In  that  section.  The  court,  as  has  been  seen, 
«o  held.  It  is  to  be  noted  that  at  the  time 
of  the  passage  of  the  act  of  1810  there  was 
no  provision  in  the  constitution  prohibiting 
the  passage  of  laws  relating  to  more  than 
one  subject-matter.  As  many  different  sub- 
jecta-matter  could  be  embraced  in  one  bill  as 
the  general  assembly  desired,  provided  the 
title  of  the  act  was  sufficiently  broad  to  em- 
brace them.  The  effect,  therefore,  of  the 
decision  Just  referred  to  was  to  hold  that  if 
one  object  of  legislation  was  stated  in  the 
title,  and  this  was  followed  by  the  words, 
'*and  for  other  purposes,"  the  Incorporation 
into  the  body  of  the  act  of  any  law  within 
the  constitutional  power  of  the  legislature 
was  authorized.  It  is  neither  profitable  nor 
desirable  for  us  to  question  the  soundness 
of  this  ruling.  This  construction  of  the  con- 
stitutional provision  has  been  acquiesced  in 
and  followed  as  a  precedent  for  more  than 
^  years.  Many  laws  have,  doubtless,  been 
enacted  upon  its  authority,  and  rights  have 
grown  up  thereunder  which  ought  not  now 
to  be  disturbed.  If  there  ever  was  a  case 
where  the  doctrine  of  stare  decisis  should 
be  applied,  this  is  certainly  one.  That  such 
a  construction  may  impair  seriously  the  ben- 
eficial results  intended  to  be  accomplished 
by  the  framers  of  the  constitution  is,  per- 
haps, true;  but  it  Is  too  late  to  urge  this 
as  a  reason  for  adopting  a  different  con- 
struction, and  one  apparently  more  in  con- 
sonance with  the  purpose  for  which  the 
provision  was  adopted.  Four  constitutions 
have  been  adopted  by  the  people  of  the  state 
since  the  decision  referred  to,  which  re- 
adopt  In  identical  language  this  provision  of 
the  constitution  of  1796.  It  must  be  pre- 
sumed that  this  provision  in  the  subsequent 
constitutions  was  placed  there  with  a  full 
knowledge  of,  and  subject  to,  the  construc- 
tion which  had  been  placed  by  the  court  up- 
on the  same  language  in  the  constitution  of 
1796.  Had  any  of  the  conventions  which 
adopted  these  constitutions  intended  to 
change  the  construction  which  had  been 
placed  upon  these  words,  different  langage 
would  certainly  have  been  employed.  See, 
in  this  connection.  Hill  v.  State,  64  Ga.  470, 
471.  In  Prothro  v.  Orr.  12  Ga.  36,  certain 
parts  of  two  acts  were  declared  unconsti- 
tutional on  the  ground  that  they  contained 
matter  different  from  what  was  expressed 
in  the  titles.  Judge  Lumpkin  says,  arguendo, 
in  the  opinion:  "Had  the  title  been  general, 
as,  for  instance,  an  act  in  relation  to  the 
public  officers,  or  for  the  particular  objects 
designated,  'and  for  other  purposes,'  the  con- 
struction would  have  been  different  But 
here  the  title  is  definite,  and  therefore  nec- 
essarily limited.  And  to  permit  other  and 
totally  different  matter  to  be  Incorporated 


would  be  to  let  in  the  very  mischief  intend- 
ed to  be  prevented,  and  thus  render  the  con- 
stitution of  none  effect" 

There  appeared  for  the  first  time  in  the 
constitution  of  1861  the  provision  that  no 
law  should  pass  referring  to  more  than  one 
subject-matter.  This  provision  was  contain- 
ed in  the  same  section  which  r^dopted  the 
law  in  reference  to  the  title  of  acts,  and  the 
section  was  in  the  following  language:  "Nor 
shall  any  law  or  ordinance  pass  which  re- 
fers to  more  than  one  subject-matter,  or  con- 
tains matter  different  from  what  is  expressed 
in  the  title  thereof."  A  provision  in  the 
same  language  is  embodied  in  the  constitu- 
tions of  1865,  1868,  and  1877.  See  Code  1861, 
S  4936;  Code  1868,  H  4930,  5139;  Civ.  Code, 
fi  5771.  The  effect  of  adding  this  provision  In 
reference  to  subject-matter  simply  requires 
the  general  assembly  to  deal  with  one  sub- 
ject of  legislation  at  a  time.  It  can  In  no 
way  be  construed  to  affect  or  change  the  in- 
terpretation placed  by  the  court  upon  the 
provision  as  to  what  shall  be  contained  In 
the  title  of  an  act  except,  of  course,  that  the 
title  must  not  refer  to  more  than  one  sub- 
ject-matter. Prior  to  the  constitution  of  1861, 
the  words,  "and  for  other  purposes,"  would 
authorize  legislation  upon  any  subject  with 
which  the  legislature  could  constitutionally 
deal.  Since  1861  these  words  will  not  au- 
thorize legislation  upon  any  subject  save 
one  which  is  germane  to  the  general  sub- 
ject embraced  in  the  title.  Such  we  under- 
stand to  be  the  construction  placed  upon  the 
constitutional  provision  since  the  Incorpora- 
tion of  the  clause  relating  to  subject-matter. 
See  Board  v.  Barlow,  49  Ga.  232.  In  Black 
V.  Cohen,  52  Ga.  621,  it  was  held:  "Where 
the  title  of  an  act  specifies  some  of  the  ob- 
jects for  which  it  was  passed,  and  contains 
the  general  expression,  'and  for  other  pur- 
poses,' portions  of  the  act  not  especially  in- 
dicated in  the  title  are  nevertheless  valid." 
The  title  of  the  act  then  under  consideration 
was  "An  act  to  authorize  the  mayor  and 
council  of  the  city  of  Home  to  subscribe  not 
exceeding  $100,000  to  stock  in  the  Memphis 
Branch  Railroad  upon  certain  conditions,  and 
for  other  purposes."  Act  Oct  14,  1870.  The 
fourth  section  of  the  act  provided  that  the 
tn&jpr  and  council  might  subscribe  for  a  like 
amount  of  stock  in  any  other  railroad  that 
might  be  projected,  which  had  its  terminus 
In  the  city  of  Rome,  provided  the  question 
be  submitted  to,  and  approved  by,  the  quali- 
fied voters  of  the  city.  The  foregoing  act 
was  amended,  the  title  of  the  amendatory 
act  4)elng  "An  act  to  amend  an  act  to  au- 
thorize the  mayor  and  council  of  the  city  of 
Rome  to  subscribe  not  exceeding  $100,000  of 
stock  In  the  Memphis  Branch  Railroad  upon 
certain  conditions,  and  for  other  purposes." 
Act  Dec.  1,  1871.  The  second  section  of  the 
amendatory  act  declared  that  all  of  the  pro- 
visions and  stipulations  of  said  amended  act 
and  the  amendments  thereto,  be  of  full  force 
In  relation  to  the  subscription  of  the  dty  of 
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Rome  of  1100,000  to  the  North  &  South 
Railroad.  Chief  Justice  Warner,  In  referring 
to  the  clause  of  the  constitution  prohibiting 
the  passage  of  a  law  containing  matter  differ- 
ent from  what  Is  expressed  In  the  title,  says: 
**Thls  court  held«  in  Martin  ▼.  Broach,  6  Oa. 
21,  that  where  the  title  of  the  act  specifies 
some  of  the  objects  for  which  the  act  was 
passed,  and  contains  this  general  clause, 
'and  for  other  purposes/  portions  of  the  act 
not  specially  indicated  in  the  title  are  nev- 
ertheless good  under  this  general  clause,  and 
we  adhere  to  this  ruling  of  the  court  in  con- 
struing these  words  in  the  constitution  of 
1868,  so  far  as  it  regards  the  title  of  the  act. 
The  title  of  the  act  under  consideration,  and 
the  amendment  thereto,  contains  the  words, 
'and  for  other  purposes,'  and  therefore  it  is 
not  void  because  it  contains  matter  different 
from  what  is  expressed  in  the  title  thereof." 
This  ruling  is  certainly  very  broad.  There 
is  absolutely  nothing  whateyer  in  either  act 
to  indicate  that  the  subject  of  subscription 
to  stock  in  any  other  railroad  than  the  Mem- 
phis Branch  Railroad  was  to  be  dealt  with 
in  the  act;  but,  construing  the  title  to  relate 
generally  to  the  subject  of  subscription  to 
stock  in  railroads,  it  was  held  that  the 
words,  ''and  for  other  purposes,"  were  suffi- 
cient to  permit  legislation  authorizing  the 
mayor  and  council  to  subscribe  for  stock  In 
an  entirely  different  railroad  from  that  named 
in  the  tltie.  In  Butner  y.  Boifeuillet,  100  Ga. 
743,  28  S.  R  464,  the  question  arose  as  to 
whether  a  title  In  the  following  words:  "An 
act  to  amend  the  charter  of  Macon,  relating 
to  the  law  now  governing  board  of  public 
works,  the  police  commiseion,  the  flre  com- 
mission; to  provide  for  deficiencies  In  the 
revenue  of  the  city;  to  provide  for  compen- 
sation of  the  board  of  health;  and  giving  au- 
thority to  the  mayor  and  council  providing 
for  the  paving  of  streets,  alleys  and  side- 
walks of  said  dty,  and  for  other  purposes,*' 
—was  sufficient  to  authorize  the  incorpora- 
tion into  the  act  of  a  section  which  repealed 
section  82  of  the  act  of  1898,  providing  a 
new  charter  for  the  city  of  Macon.  Section 
32  was  in  the  following  language:  "The 
police  force  of  the  city  shall  consist  of  a 
chief  of  police,  two  lieutenants,  and  such 
other  officers  and  men  as  the  mayor  and 
council  may  by  ordinance  prescribe.*'  It  was 
held  that  the  title  was  sufficiently  broad  for 
this  purpose.  Mr.  Justice  Atkinson  in  the 
opinion  says:  "It  will  be  seen  by  reference 
to  the  title  of  the  act  which  is  hereinbefore 
set  forth,  that  it  was  designed  to  be  an  act  to 
amend  the  charter  of  Macon  In  certain  "parts 
therein  stated,  and,  generally,  for  other  pur- 
poses.' The  office  of  chief  of  police,  as  we 
have  seen  before,  was  a  distinctive  munici- 
pal office  existing  under  the  charter  of  the 
city  of  Macon.  It  could  not  fall  properly 
within  either  of  the  particular  subjects  speci- 
fied in  the  title  of  the  act,  and  the  objection 
that  the  act  is  unconstitutional.  In  so  far  as 
it  undertakes  to  alx>lish  the  office  of  chief 


of  police,  is  well  founded,  unless  It  Is  met 
by  the  use  of  the  words,  for  other  purposes,* 
expressed  In  the  title.  Different  opinions 
may  prevail  elsewhere  as  to  the  value  of 
these  words  as  descriptive  terms  in  the  title 
of  an  act  of  the  general  assembly.  They 
have  in  this  state  a  fixed  legal  significance, 
and  the  courts,  hi  passing  upon  the  constitu- 
tionality of  the  acts  of  the  general  assem- 
bly, are  not  authorized  to  disregard  it.  As 
early  as  the  year  1848,  In  the  case  of  Mar- 
tin v.  Broach,  6  Ga.  21,  this  court,  in  con- 
sidering the  constitutionality  of  an  act,  held, 
in  dealing  with  an  objection  that  the  body 
of  an  act  contained  matter  different  from 
that  expressed  in  the  caption:  'Where  the 
title  specifies  some  of  the  objects  for  which 
the  statute  was  passed,  and  contains  this 
general  chiuse,  "and  for  other  purposes  there- 
in contained,"  portions  of  the  act  not  spe- 
cially Indicated  in  the  title  are,  neverthe- 
less, good  under  this  general  clause.'  There 
has  been  no  substantial  departure  from  this 
construction  of  the  constitutional  provision 
in  question,  and  it  was  distinctly  recognized 
and  reafilrmed  in  the  case  of  Black  v.  Cohen. 
62  Ga.  621,  as  well  as  in  numerous  other 
cases,  which  It  Is  not  necessary  to  cite  here; 
and  this,  notwithstanding  the  apparently  con- 
flicting view  presented  by  Judge  Trippe  In 
delivering  the  opinion  of  the  court  in  the 
case  of  Board  v.  Barlow,  49  Ga.  232.  Such 
words  may  well  include  and  render  con- 
stitutional incidental  provisions  which  are 
germane  to,  and  bear  a  generic  relation  to, 
the  general  subject  expressed  in  the  title.*' 
In  Bums  v.  State,  104  Ga.  544,  30  S.  E.  815, 
it  was  ruled:  "Provisions  germane  to  the 
general  subject-matter  embraced  in  the  title 
of  an  act,  and  which  are  designed  to  carry 
Into  effect  the  purpose  for  which  it  was 
passed,  may  be  constitutionally  enacted 
therein,  though  not  referred  to  in  the  title 
otherwise  than  by  the  use  of  the  words,  'and 
for  other  purposes.' "  The  act  dealt  with  in 
that  case  was  entitled  "An  act  to  prescribe 
the  method  of  granting  license  to  sell  spiritu- 
ous or  intoxicating  liquors  in  the  county  of 
Screven,  and  to  increase  the  fee  for  said 
license  to  ten  thousand  dollars,  and  for  other 
purposes."  It  was  held  that  the  title  was 
sufficiently  broad  to  authorize  the  Incorpora- 
tion into  the  act  of  a  section  making  it  an 
Indictable  misdemeanor  to  sell  In  the  county 
named  any  spirituous  or  intoxicating  liquors 
without  having  first  obtained  a  license  from 
the  proper  authorities.  The  case  was  dis- 
tinguished from  Sassor  v.  State.  99  Ga.  54,  Z') 
S.  E.  619,  in  that  the  title  of  the  act  In- 
volved in  the  latter  case  did  not  contain  tho 
words,  "and  for  other  purposes." 

Applying  the  principle  of  the  decisions  cit- 
ed to  the  case  now  under  consideration,  but 
one  conclusion  can  be  reached,  and  that  is 
that  the  general  subject  stated  in  the  title  of 
the  act  of  1897  was  the  amendment  of  the 
charter  of  the  city  of  Macon,  and  that  under 
the  words,  "and  for  other  purposes,*'  occurring 
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In  the  title,  anj  legislation  germane  to  this 
general  subject  could  be  enacted,  notwltb* 
standing  this  general  purpose  was  apparently 
Umlted  by  other  words  in  tbe  tlUe.  The  third 
section  of  the  act  of  1897  Is  not  subject  to  the 
objection  made  to  It  in  the  present  case,  and 
the  eighty-seventh  section  of  the  act  of  1888 
Is  no  longer  of  force. 

2.  It  is  contended  that  the  court  below  was 
without  Jurisdiction  to  grant  the  injunction 
prayed  for,  for  the  reason  that  a  court  of 
equity  will  not  enjoin  the  holding  of  an  elec- 
tion which  Is  a  political  and  ministerial  func- 
tion, and  consequently  not  controllable  by  the 
courts.  The  general  rule  undoubtedly  is  that 
courts  of  equity  will  not  interfere  In  matters 
of  elections.  To  say  that  this  rule  is  with- 
out exception  seems  to  be  purely  arbitrary. 
Why  should  not  such  an  election  as  the  one 
now  under  consideration  be  enjoined?  It  Is 
not  an  election  in  which  a  public  office  is  in- 
▼olved,  the  right  to  hold  which  may  be  easily 
and  effectually  tested  by  the  writ  of  quo  war- 
ranto, but  it  is  an  election  to  determine 
whether  or  not  giyen  territory  flhall  be  an- 
nexed to  the  city  of  Macon.  The  city  au- 
thorities have  no  power  to  call  the  election, 
their  ordinance  attempting  to  do  so  is  abso- 
lutely Yoid,  and  any  election  held  thereunder 
would  be  lllcewise  void.  Some  of  the  peti- 
tioners are  residents  and  taxpayers  of  the 
city  of  Macon,  and  they  predicate  their  right 
to  the  injunction  on  the  ground  that  Illegal 
expenses  will  be  incurred  by  reason  of  the 
election,  of  which  expenses  they  will  be  re- 
quired to  bear  their  proportionate  part  This 
was  a  sufficient  ground  for  the  granting  of 
the  injunction  at  their  instance.  They  have 
no  adequate  remedy  at  law  to  protect  them- 
selves from  this  unlawful  expense,  and  it  is 
Inconceivable  that  they  have  no  standing  in 
a  court  of  equity  to  enjoin  an  ultra  vires  act 
which  will  result  in  imposing  upon  them  this 
unlawful  burden.  It  is  no  reply  to  this,  as 
was  hisisted  in  this  case,  that  an  amount 
necessary  to  defray  the  expenses  of  the  elec- 
tion had  been  raised  by  private  subscription. 
It  may  be  that  the  money  Is  at  this  time  in 
the  hands  of  the  city  authorities  to  be  used 
for  this  purpose,  and  doubtless  they  would 
have  so  applied  it;  but,  while  this  is  true. 
It  la  also  true  that  between  now  and  the 
election  something  might  happen  to  render 
hiadvisable  this  use  of  the  money,  and  the 
same^be  refunded  to  the  contributors.  The 
safer*and  better  rule  In  such  a  case  is  to  deal 
with  the  parties,  not  so  much  on  the  theory 
of  what  they  may  or  will  do»  but  on  what 
they  can  do. 

While  the  above  is  a  sufficient  answer  to 
the  question  of  Jurisdiction,  and  the  Injunc- 
tion was  properly  granted.  Irrespective  of  the 
rights  of  the  property  owners  of  the  district 
proposed  to  be  annexed  to  have  the  writ  is- 
sued, there  would  seem  to  be  no  good  reason 
why,  on  principle,  they  alone  could  not  have 
maintained  the  petition.  Why  should  they  be 
required  to  wait  until  they  have  been  treated 


by  the  city  as  its  citizens,  and  subjected  to 
taxation  as  such,  and  to  all  of  the  other  bur- 
dens imposed  upon  the  citizens.  If  they  re- 
sist, they  do  so  at  the  rislc  of  having  their 
persons  and  their  prox)erty  seized.  Their 
property  may  be  seized  for  taxes,  and  their 
persons  may  be  seized  for  h  violation  of  some 
penal  ordinance  of  the  city.  A  multiplicity 
of  suits  would  thus  arise,  and  Irreparable 
damage  might  be  done.  While  equity  will 
not  enjoin  the  action  of  a  municipal  corpora- 
tion while  proceeding  within  the  limits  of  Its 
well-defined  powers.  It  has  Jurisdiction  to 
restrain  it  from  acting  in  excess  of  Its  au- 
thority, and  from  the  conmilsslon  of  acts 
which  are  ultra  vires.  2  High,  InJ.  |  1241. 
See,  also.  Wells  v.  Mayor,  etc.,  43  Ga.  67; 
Keen  v.  Mayor,  etc.,  101  Ga.  588,  20  S.  B.  42; 
Caty  of  Chicago  v.  Collins  (111.)  61  N.  B.  907; 
1  Pom.  Eq.  Jur.  p.  347.  I  260.  It  is  said, 
however,  that  the  calling  of  an  election  which 
is  ultra  vires  stands  upon  a  different  footing. 
But  If  a  court  of  equity  will  enjoin  a  mu- 
nicipal corporation  from  Issuing  bonds  or 
erecting  buildings  and  similar  acts,  when  they 
are  unauthorized,  why  may  it  not  enjoin  the 
holding  of  an  election  for  which  there  Is  not 
warrant  In  law?  No  satisfactory  reason  has 
been  suggested  and  none  occurs  to  us.  In  the 
recent  case  of  Layton  v.  Mayor,  etc.,  23  South. 
99.  the  supreme  court  of  Louisiana  held  that 
equity  would  enjoin  the  holding  of  an  unau 
thorized  election  called  for  the  purpose  of  as- 
certaining the  popular  will  on  the  subject  of 
annexation  of  territory  to  the  city,  and  this, 
too,  at  the  Instance  of  an  owner  o^  property 
in  the  territory  proposed  to  be  annexed. 
That  this  decision  and  the  one  we  now  malse 
Is  against  the  weight  of  authority  Is  perhaps 
true,  but  nevertheless  we  thlnlc  it  right  on 
principle.  An  examination  of  many  of  the 
decisions  will  show,  however,  that  they  were 
dealing  with  elections  which  appeared  to  be 
authorized  by  law,  and  there  were  mer^y 
some  Irregularities  in  the  manner  in  which 
they  were  called  or  were  being  conducted. 
In  such  cases,  we  also  agree  that  equity  ought 
not  to  interfere.  A  number  'of  decisions  of 
this  court  were  referred  to  in  the  briefs  of 
counsel,  but  we  think  none  of  them  rule  any- 
thing to  the  contrary  of  what  is  said  above. 
Judgment  affirmed.  All  the  Justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 

(UO  aa.  861) 
HOLMBS  et  al.  v.  LANGSTON  et  al. 
LANGSTON  et  al.  v.  HOLMES  et  al. 
(Supreme  Court  of  Georgia.     May  16    1900.) 

BAIL  TROVER— BOND— MEASURE  OP  DAMAGES 
—JUDGMENT— RES  JUDICATA— LIABILITY  OF 
SURETIES  —  CONVERSION  —  PLEDGE  —  AU- 
THORITY OF  AGENT— CROSS  BILL— EXCEP- 
TIONS. 

1.  An  obligation  entered  into  by  a  defendant 
In  a  bail-trover  action  and  two  persons  describ- 
ed therein  as  securities,  in  which  it  is  agreed 
that  defendant  and  such  securities  shall  be 
bound  for  the  eventual  cundem nation  money 
in  the  case,  no  amount  being  named  as  a  pen 


252 


S6  SOUTHEASTERN  REPORTER. 


(Ga. 


alty,  conditioned  that  if  the  defendant  should 
"deliver  to  the  said  plaintiffs,  their  agents  or 
assigns,  the  notes  described  in  their  petition 
and  the  subject-matter  of  their  suit,  or  produce 
the  same  to  answer  in  the  judgment  that  may 
be  entered  in  the  said  case,  or  pay  the  eventual 
condemnation  money  that  may  be  awarded 
against  him  in  the  final  trial  of  said  case,  or  his 
sureties  do  so  for  nim,'*  is  in  substantial  com- 
pliance with  the  requirements  of  section  4605 
of  the  Civil  Code. 

2.  Where  the  subject-matter  of  an  action  of 
bail  trover  was  promissory  notes  which  had 
been  pledged  by  the  defendant  as  collateral  se- 
curity for  a  debt  due  by  the  latter  to  the  for- 
mer, and  afterwards  placed  in  the  defendant's 
hands  for  collection,  and  the  plaintiff  had  in  a 
former  suit  recovered  judgment  on  the  debt 
thus  secured,  the  measure  of  the  plaintiff's 
damages  was  the  amount  due  on  the  judgment 
rendered  in  the  former  suit  at  the  date  of  the 
trial  of  the  trover  action,  provided  the  value 
of  the  collaterals  equaled  or  exceeded  that 
amount;  and,  if  such  value  was  less  than  the 
amount  due  on  the  judgment,  the  measure  of 
damages  was  the  value  of  such  collaterals;  and 
the  defendant  could  not,  under  such  circum- 
stances, lessen  the  amount  of  the  plaintiff's  re- 
covery by  going  behind  the  judgment  rendered 
in  the  former  suit,  and  showmg  that  it  was  far 
too  large  a  sum. 

B.  The  sureties  on  a  bond  given  in  an  action 
of  bail  trover  of  the  character  above  referred 
to  cannot,  after  the  plaintiff  has  announced  his 
election  to  take  a  money  verdict,  free  them- 
selves from  liability  by  tendering  a  portion  of 
the  property  for  the  recovery  of  which  the  ac- 
tion was  brought,  offering  to  pay  the  money 
value  of  another  portion  which  it  is  admitted 
has  been  converted  by  the  defendant,  and  ac- 
counting for  the  balance  claimed  by  plaintiff  by 
setting  up  a  state  of  facts  which  could  have 
been  pleaded  by  the  defendant  as  a  defense  to 
the  former  suit  of  plaintiffs. 

4.  If  one,  after  delivering,  in  pledge  to  se- 
cure a  debt,  promissory  notes,  has  the  same  in- 
trusted to  him  by  the  pledgee  for  collection  for 
the  account  of  pledgee,  makes  an  assignment 
for  the  benefit  of  his  creditors,  and  embraces 
therein  as  his  absolute  property  such  notes,  dis- 
regarding the  interest  of  the  pledgee  therein, 
and  delivers  the  same  to  the  assignee,  or  know- 
ingly permits  the  assignee  to  take  charge  of 
and  deal  with  them  as  assets  for  the  payment 
of  other  creditors,  such  conduct,  as  against  the 
rights  of  the  pledgee,  amounts  to  a  conversion 
of  the  property,  if  at  the  time  there  remained 
any  amount  due  the  pledgee  on  the  principal 
debt. 

5.  Property  pledged  to  secure  a  debt  evi- 
denced by  a  promissory  note  may  be  resorted  to 
for  the  purpose  of  enforcing  payment,  of  a 
draft  upon  a  third  person  given  by  the  maker 
to  the  pledgee  to  be  applied  in  discharge  of  the 
note,  and  which  the  drawee  has  failed  to  pay, 
when  there  was  no  express  agreement  that  the 
draft  should  be  taken  m  payment  of  the  note. 

6.  If  a  "general  agent^  to  collect  money  re- 
ceives in  payment  property  other  than  money, 
the  creditor,  so  far  as  the  debtor  is  concerned, 
is  bound  thereby;  but  this  does  not  preclude 
the  principal  from  refusing  to  accept  the  prop- 
erty from  the  agent,  or  from  holding  him  liable 
for  the  amount  of  the  debt,  if  the  reception  of 
the  property  as  money  was  in  violation  of  in- 
stmctions. 

7.  When  the  effect  of  a  judgment  by  this 
court  'is  to  leave  the  case  to  be  again  tried  in 
the  court  below,"  questions  raised  in  a  cross 
bill  of  exceptions  filed  by  the  defendant  in  er- 
ror, relating  to  such  matters  as  will  probably 
arise  at  the  next  trial,  will  be  decided;  in  oth- 
er cases  the  cross  bill  will  be  dismissed. 

(Syllabus  by  the  Court.) 
Error  from  superior  cour^  Monroe  county; 
J.  Beagan,  Judge, 


Action  by  Langston  &  Woodson  against  J. 
O.  Holmes  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error,  and  plain- 
tiffs assign  cross  error.  Judgment  on  main 
bin  of  exceptions  aflirmed,  and  on  cross  bill 
reversed. 

Stone  &  Williamson  and  Persons  &  Per- 
sons, for  plaintiffs  in  error.  Jas.  S.  Boynton 
and  Cabanlss  &  WilUngbam,  for  defendanto 
In  error. 

COBB,  J.  Langston  &  Woodson  brought 
an  action  of  bail  trover  against  J.  O.  Holmes 
to  recover  certain  promissory  notes  alleged 
to  be  the  property  of  plaintiffs,  and  averring 
that  defendant  had  converted  the  same  to 
his  own  use.  The  defendant  as  principal, 
and  R.  H.  Holmes  and  C.  J.  Zellner  as  securi- 
ties, entered  Into  an  obligation  reciting  that 
they  were  bound  onto  plaintiffs  for  the 
eventual  condemnation  money  in  the  ease, 
the  condition  thereto  reciting  that  the  plain- 
tiffs bad  brought  an  action  of  trover  against 
the  defendant  to  recover  certain  promissory 
notes,  and  that  defendant  had  been  served 
with  the  petition  and  ball  process,  and  con- 
cluding in  these  words:  "Now,  should  the 
said  J.  O.  Holmes  deliver  to  the  said  plain- 
tiffs, their  agents  or  assigns,  the  notes  de* 
scribed  in  their  petition  and  the  subject-mat- 
ter of  their  suit,  or  produce  the  same  to  an- 
swer in  the  Judgment  that  may  be  entered 
in  the  said  case,  or  pay  the  eventual  con- 
demnation money  that  may  be  awarded 
against  him  in  the  final  trial  of  said  case,  or 
his  sureties  do  so  for  him,  then  this  bond  to 
be  void;  else  of  full  force  and  effect"  The 
defendant  answered,  denying  all  of  the  ma- 
terial allegations  of  the  petition,  and  setting 
up  that  the  notes  originally  belonged  to  him; 
that  they  were  deposited  with  plaintiff  as 
collateral  security,  and  were  delivered  back 
to  him  for  collection;  that  he  was  no  longer 
liable  on  the  principal  debt  to  plaintiffs;  and 
therefore,  in  dealing  with  the  property  as  his 
own,  he  had  not  converted  to  his  own  use 
the  property  of  plaintiffs.  The  case  coming 
on  for  trial,  after  the  parties  had  announced 
ready,  the  plaintiffs  stated  '*to  the  court  they 
would  elect  to  take  a  money  verdict  for  the 
securities  sued  for."  At  this  stage  of  the 
case  the  securities  in  the  ball  bond  appeared, 
and  asked  leave  to  file  an  intervention,  which 
was,  in  substance,  as  follows:  They  had 
signed  as  securities  what  purported  td  be  a 
bail  bond  in  this  case,  in  which  they  under- 
took "to  deliver  to  said  plaintiffs,  their  agents 
or  assigns,  the  notes  described  in  said  peti- 
tion, and  the  subject  of  their  suit,"  and  now, 
as  such  securities,  before  the  trial  of  the  case 
and  pending  the  hearing  of  the  same,  in  com- 
pliance with  the  terms  of  their  undertaking, 
they  in  open  court  tender  to  plaintiffs  all 
the  notes  described  in  the  petition,  except 
such  as  have  been  collected  by  their  principal 
under  the  direction  of  pUintiffs,  and  paid 
over  to  them,  and  in  lieu  of  certain  of  the 
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notes  they  tender  $225  lawful  money  of  the 
United  States  collected  in  payment  of  the 
same  since  the  filing  of  this  suit  and  execu- 
tion of  the  bond«  and  except  certain  notes  to 
the  amount  of  $612.50,  which  were  collected 
by  defendant  as  trustee  for  plaintiffs  in  cot- 
ton which  was  destroyed  by  fire  without 
fault  on  the  part  of  defendant,  thus  causing 
the  loss  to  fall  on  plaintiffs.  The  prayer  was 
that,  if  plaintiffs  do  not  accept  the  tender, 
the  court  take  charge  of  the  notes  tendered, 
and  pass  an  order  discharging  interveners 
from  liability  on  the  ball  bond,  and,  if  the 
facts  alleged  by  the  interveners  be  contested 
by  plaintiffs,  that  an  issue  be  made  up  be- 
tween plaintiffs  and  Interveners,  and  submit- 
ted to  a  jury  for  determination.  The  court 
dedined  to  allow  the  securities  to  intervene 
in  the  case,  and  ordered  their  petition  strick- 
eiL  To  this  ruling  the  securities  excepted 
pendente  lite. 

The  case  has  been  twice  tried,  each  time 
resulting  in  a  verdict  in  favor  of  plaintiffs. 
At  the  last  trial  it  appeared  from  the  evi- 
dence introduced  in  behalf  of  plaintiffs  that 
defendant  had  been  engaged  in  selling  fer- 
tilizers on  commission  for  plaintiffs.  The 
agreement  between  the  parties,  which  was 
in  writing,  was,  in  effect,  that  the  defendant 
should  give  the  plaintiffs  his  note  for  all 
fertilizers  consigned  to  him  at  a  given  rate 
per  ton.  His  commission  was  to  be  all  re- 
alized in  excess  of  that  rate,  and  all  notes 
taken  by  defendant  for  the  purchase  price 
of  fertilizers  were  to  be  turned  over  to  plain- 
tUTs  as  collateral  security  for  the  note  of  de- 
fendant, and  were  to  be  returned  to  the  de- 
fendant in  the  fall  for  collection.  On  April 
15,  1898,  defendant  gave  to  plaintiffs  a  note 
f<Nr  $1,379.18,  which  was  due  November  15, 
1893;  the  consideration  of  the  same  being 
fertilizers  consigned  to  him  under  the  agree- 
ment above  referred  to.  There  was  also  an- 
other note  of  defendant's,  the  consideration 
of  which  was  fertilizera  consigned  to  him  un- 
der the  agreement,  which  was  paid  in  part, 
and  defendant,  in  satisfaction  of  the  balance 
due,  on  December  15,  1894,  gave  to  plaintiffs 
a  draft  for  $133.71  on  O.  G.  Sparks,  Jr.,  pay- 
able on  demand,  which  was  duly  presented, 
but  never  paid.  In  accordance  with  the 
agreement  defendant  sold  the  fertilizers, 
took  the  notes  of  the  purchasers,  and  turned 
them  over  to  plaintiffs.  These  notes  were 
duly  retomed  to  the  defendant  for  collection, 
and  the  present  action  is  brought  to  recover 
certain  of  the  notes  which  were  deposited 
with  plaintiffs  as  collateral  security  for  the 
two  notes  of  defendant  above  referred  to. 
On  January  1,  1895,  plaintiffs  brought  suit  on 
the  note  for  $1,379.18,  and  on  August  29, 
1895^  recovered  judgment  against  defendant 
for  $586.53  principal  and  $106.88  interest,  be- 
ing the  balance  due  on  the  note  at  that  date. 
On  January  11,  1895,  plaintiffs  brought  suit 
on  the  draft  above  referred  to,  and  on  August 
29,  1896,  rf;eovered  judgment  against  defend- 
ant for  $188.71  principal  and  $&60  interest 


On  January  21,  1895,  defendant  made  an  as- 
signment for  the  benefit  of  his  creditors,  and 
embraced  therein  as  his  property  certain  ot 
the  notes  sued  for  in  the  present  case.  In 
the  list  of  creditora  attached  to  the  assign- 
ment appeared  the  names  of  plaintiffs,  follow- 
ed by  the  words,  "by  note,  $585.73;"  "by 
draft  $133.71."  The  defendant  has  paid  to 
the  plaintiffs  $56.42,  which  should  be  cred- 
ited on  the  second  judgment  above  referred 
to.  Nothing  more  has  been  paid  on  either 
judgment.  Before  the  present  suit  was 
brought  a  demand  was  made  in  behalf  of 
plaintiffs  for  the  notes  sued  for,  and  the  de- 
fendant refused  to  deliver  the  same.  The 
notes  sued  for  were  worth  more  than  the 
amount  due  plaintiffs  on  the  two  judgments. 

From  the  evidence  introduced  in  behalf  of 
defendant  it  appeared  that  various  sums 
were  paid  by  defendant  to  plaintiffs  prior  to 
the  rendition  of  the  two  judgments,  which 
it  was  claimed  were  not  credited  on  the  note 
and  draft  upon  which  the  judgments  were 
based.  Cotton  of  the  value  of  $612.50  was 
collected  on  some  of  the  collateral  notes. 
This  cotton  was  held  by  defendant  for  the 
benefit  of  plaintiffs,  and  was,  without  fault 
on  the  part  of  defendant  destroyed  by  fire 
on  September  28,  1893.  The  bahince  of  the 
notes  were  worth  much  less  than  the  amount 
due  on  plaintiffs'  judgments,— not  more  than 
$325.  No  demand  was  ever  made  on  de- 
fendant for  the  notes  before  the  present  suit 
was  brought  The  jury  returned  a  verdict  in 
favor  of  the  plaintiffs  for  $400.  Plaintiffs  fil- 
ed a  motion  for  a  new  trial  upon  numerous 
grounds,  and  the  court  granted  a  new  trial 
upon  three  of  the  grounds  therein  contained, 
which  was  the  second  grant  of  a  new  trial 
in  the  case.  The  case  is  here  upon  a  bill  of 
exceptions  filed  by  the  defendant  and  his  se- 
curities, in  which  error  is  assigned  by  the 
former  upon  the  decision  of  the  judge  grant> 
ing  a  new  trial,  and  by  the  latter  upon  their 
exceptions  pendente  lite  hereinbefore  tefer- 
red  to;  and  upon  a  cross  bill  of  exceptions 
filed  by  the  plaintiffs  assigning  error  upon 
the  refusal  of  the  judge  to  base  his  decision 
granting  a  new  trial  on  all  the  grounds  of 
the  motion,  it  being  alleged  that  there  was 
in  each  ground  a  sufficient  reason  for  grant- 
ing a  new  trial. 

1.  When  the  plaintiff  in  an  action  of  tro- 
ver requires  bail,  and  has  made  the  affidavit 
prescribed  by  law,  it  is  the  duty  of  the  offi- 
cer serving  the  process  '*to  take  a  recogni- 
zance payable  to  the  plaintiff  or  complainant 
with  good  security,  in  double  the  amount 
sworn  to,  for  the  forthcoming  of  such  per- 
sonal property  to  answer  such  judgment  ex- 
ecution, or  decree  as  may  be  rendered  or  is- 
sued in  the  case,  and  such  security  shall  be 
bound  for  the  payment  of  the  eventual  con- 
demnation money,  for  which  judgment  may 
be  signed  up  against  the  defendant  and  said 
security,  and  execution  had  thereon  without 
further  proceeding."  Civ.'  Code,  §  4605.  The 
obligation  entered  into  by  the  defendant  and 
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would,  m  tar  9M  tbe  debtors  were  conoenied, 
bind  the  creditors,  dr.  Code,  S  8717.  Hot 
If  sach  conduct  was  In  Tlolatfon  of  Instmc- 
tlons,  the  pUintiffii  conld,  as  against  the  de> 
fendant,  refuse  to  accept  the  property,  and  re- 
quire him  to  pay  the  amount  due  in  money. 
It  was  therefore  error  to  refuse  to  allow  the 
plaintiffs  to  prove  that  defendant  had  no  au- 
thority to  recelTe  cotton  in  jMiyment  of  notes 
payable  in  money,  to  admit  eridence  that  such 
payments  were  made,  and  to  charge,  in  effect, 
that  such  payments  bound  the  phiintiffs  as 
against  the  defendant 

7.  The  court  did  right  in  granting  a  new 
trial  upon  the  grounds  stated  In  the  order,  but 
as  there  were  other  grounds  relating  to  mat- 
tem  which  will  arise  at  the  next  trial,  and 
which  would,  under  the  view  we  have  taken 
of  the  case,  have  required  the  granting  of  a 
new  trial,  the  judgment  on  the  cross  bill  of 
exceptions  must  be  reversed.  Civ.  Code.  S 
5527.  Judgment  on  main  bill  of  exceptions 
aiBrmed;  on  cioss  bill,  reversed.  All  the 
Justices  concurring,  except  FISH,  J.,  absent 
on  account  of  sickness. 


<uo  oa.  a?) 
FOUCEM  et  al.  r.  MERCHANTS^  NAT. 
BANK  OF  BOMB  et  al. 

MERCHANTS'  NAT.  BANK  OF  ROME  et  aL 
T.  FOUCHfi  et  al. 

(Supreme  Gourt  of  Georgia*     May  16,  1900.) 

CORPORATIONS  —  LIABIUTT  OF  STOCKHOLD- 
BRS— BNPORCBMENT  —  BVIDENCB  —  KNOWL- 
EDGE OF  OFFICERS  —  UNPAID  SUBSCRIP- 
TIONS. 

1.  Where,  In  a  suit  by  creditors  of  a  corpo- 
ration against  a  shareholder  for  an  unpaid  sub- 
scription to  stock,  the  defendant  pleads  that 
he  was  not  the  owner  of  siich  stock,  as  alleged 
at  the  time  the' creditor  contracted  his  debt 
with  the  corporation,  a  contract  made  and  en- 
tered into  by  such  defendant,  indicating  on  itii 
face  that  he  was  a  stockholder  at  a  certain 
time,  and  which,  when  taken  in  connection 
with  other  eTidence  Introduced  and  admitted  on 
the  trial,  tends  to  contradict  his  answer  as  to 
the  time  when  he  claims  to  have  ceased  to 
have  been  a  stockholder  by  a  sale  and  transfer 
of  his  stock  to  another,  is  not  irreleyant  testi- 
mony, and  the  court  erred  in  rejecting  the 
same. 

2.  A  mere  recital  in  a  stock  certificate  that 
the  shares  therein  specified  are  full-paid  and 
nonassessable  will  not  protect  the  person 
named  in  the  certificate  as  the  owner  of  such 
stock  from  liability  for  an  unpaid  subscription 
thereon,  if  he  in  fact  purchased  this  stock  with 
knowledge  that  the  subscription  was  due. 

3.  The  knowledge  of  a  president  of  a  bank 
that  certain  stock  had  not  been  fully  paid  up  is 
imputable  to  the  bank,  if  he,  acting  for  it  and 
in  its  behalf,  accepted  a  transfer  of  the  stock 
to  it,  and  It  thereunder  retained  the  same. 

4.  In  order  to  enable  a  creditor  of  a  corpora- 
tion to  recover  from  one  alleged  to  be  a  stock- 
holder therein,  and  as  such  liable  upon  an  un- 
paid stock  subscription,  It  must  appear  that  the 
defendant  was  in  fact  such  a  stockholder  at  a 
time  when  he  was  in  law  so  liable.  The  testi- 
mony in  the  present  case  did  not  authorize  the 
Judge  to  conclude,  as  matter  of  law,  that  the 
defendant  Armstead  was  not  such  a  stockhold- 
er at  the  time  the  serrices  of  plaintiffs  to  the 
corporation  Issuing  the  stock,  the  basis  of  this 
suit,  were  rendered. 


5b  A  party  may  introduce  la  eridenoe  releraat 
portions  of  the  minutes  of  a  corporation,  with- 
out being  required -to  introduce  all  of  its  min- 
utes relating  to  the  matter  under  investigation, 
the  right,  of  course,  being  in  the  opposite  party 
to  introduce  other  portions  of  such  minntes  as 
are  pertinent  to  the  issue. 

6.  It  is  not  erroneous  to  aDow  a  witness,  who 
professes  to  know  the  fact,  to  testify  that  cer* 
tain  securities  had  nerer  been  delivered  to  a 
corporation;  and  this  is  so  irrespective  of  what 
may  appear  with  reference  to  this  matter  upon 
its  minutes. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  R.  T.  and  J.  S.  Fouchd  against 
the  Merchants*  National  Bank  of  Rome  and 
others.  Judgment  of  nonsuit,  and  plaintiCTs 
bring  error,  and  defendants  assign  cross  er- 
ror. Judgment  on  main  bill  of  ezceptio'ns 
reversed;  on  cross  bill,  affirmed. 

Fonch6  &  Fonchd,  W.  S.  McHenry,  and  J. 
Branham,  for  plaintiffs  in  error.  Neel  & 
Neel  and  Nat  Harris,  for  defendants  in  error. 

LEWIS,  J.  R.  T.  and  J.  S.  Foach§,  as 
partners  under  the  firm  name  of  Fouchd  & 
Fouchd,  brought  suit  in  the  superior  court  of 
Floyd  oounty  against  the  Rome  Electrle 
Light  Company,  the  Merchants'  National 
Bank  of  Rome,  Qa.,  and  T.  M.  Armstead. 
The  petition  makes  substantially  the  follow- 
ing case:  The  Rome  Electrle  Light  Oompany 
is  a  corporation  chartered  by  the  superior 
court  of  Floyd  county  on  July  19,  1892;  its 
capital  stock  being  fixed  at  $50,000  divided 
into  shares  of  the  par  value  of  $100  each. 
Olie  Merchants*  National  Bank  of  Rome,  Ga., 
is  a  corporation  under  the  laws  of  the  Unit- 
ed States,  with  its  principal  place  of  busi- 
ness in  the  city  of  Rome;  and  said  Arm- 
stead is  a  citizen  of  the  state,  residing  in 
Fulton  county,  Ga.  The  $50,000  of  ci^ital 
stock  In  the  Rome  Electric  Light  Company 
was  subscribed  about  July  19, 1802,  and  soon 
thereafter  said  company  was  organized  un- 
der said  charter,  commenced  the  business  for 
which  it  was  chartered,  and  became  indebt- 
ed to  divers  persons.  This  company,  its  of- 
ficers and  agents,  neglected  and  refused  to 
call  for  and  collect  the  subscriptions  to  its 
capital  stock,  and  the  same  remain  wholly 
unpaid.  The  company  became  insolvent  and 
unable  to  pay  its  debts.  All  its  visible  prop- 
erty had  been  seized  and  sold,  together  with 
its  franchises,  the  ofllcers  conveying  to  the 
Rome  Lighting  Company,  a  new  corporation, 
all  its  property,  assets,  and  its  franchises; 
and  it  has  ceased  to  do  business,  and  exists 
in  name  only.  The  Merchants'  National 
Bank  of  Rome,  Ga.,  is  the  owner  and  holder 
of  190  shares,  and  T.  M.  Armstead  Is  the 
owner  and  holder  of  68  shares,  of  the  capital 
stock  of  said  Rome  Electric  Light  Company. 
Said  shares  are  wholly  unpaid,  and  are  still 
due  to  said  company,  by  reason  of  the  neg- 
lect and  refusal  of  said  company  and  its  of- 
ficers and  agents  to  call  for  and  collect  the 
samet.   On  September  21, 1897,  petitioners.  In 
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fbe  dtj  court  of  Floyd  county,  obtained  a 
Judgment  agaJnst  said  Rome  Electric  Light 
Company  for  $2,000  principal  and  $100.10  In- 
terest to  that  date,  with  costs  of  suit;  and 
execution  was  Issued  on  said  Judgment  Sep- 
tember 29,  1897,  and  placed  In  the  hands  of 
the  sheriff  of  Floyd  county,  who,  after  dill- 
gent  search,  was  unable  to  find  any  property 
on  which  to  levy  the  execution,  and  on  June 
23,  1898,  made  a  return  of  nulla  bona  there- 
on. The  petition,  after  a  prayer  for  process 
against  the  defendants,  prayed  that  the  Mer- 
chants* National  Bank  of  Rome,  6a.,  and  T. 
li.  Armstead  be  decreed  to  pay  into  court 
the  amount  of  money  due  or  unpaid  on  the 
shares  of  stock  of  the  Rome  Electric  Light 
Company  held  and  owned  by  them,  respec- 
tiyely,  or  a  sufficiency  thereof  to  pay  off  and 
discharge  plaintiffs'  debt.  There  was  also 
a  prayer  for  general  relief.  To  this  petition 
the  bank  and  Armstead  filed  separate  an- 
swers. Among  the  allegations  in  the  an- 
swers was  one,  in  substance,  to  the  effect 
that  said  stock  was  subscribed  for  and  en- 
tirely paid  in  accordance  with  the  legal  ad- 
vice furnished  by  the  firm  of  Fouchd  & 
FoQchd,  plaintiffs  In  this  case,  and  that 
plaintiffs,  with  full  knowledge  of  the  condi- 
tion of  said  stock,  permitted  it  to.be  trans- 
ferred and  placed  in  the  hands  of  innocent 
purchasers  as  full-paid  and  nonassessable 
stock.  The  bank  denied  that  It  was  the 
ovraer  and  holder  of  190  shares  of  stock  in 
the  Rome  Electric  Light  Company.  It  alleged : 
That  100  shares  of  said  stock,  of  the  par 
value  of  $10,000,  were  conveyed  by  J.  King 
to  It  In  part  settlement  of  a  very  large  in- 
debtedness owed  by  King  to  the  bank.  That 
plaintiffs  were  the  legal  advisers  of  King  in 
the  transaction,  and  advised  and  assisted  In 
the  settlement  of  the  transactions  between 
the  bank  and  King,  by  which  King  was  re- 
lieved of  the  amount  of  $10,000  of  his  large 
Indebtedness  to  the  bank  in  consideration  of 
the  transfer  of  said  100  shares  of  stock. 
That  the  bank  received  the  stock  from  the 
hands  of  King,— he  acting  under  the  advice 
of  his  counsel,  Fouchd  &  Fouch^,— believing 
It  to  be  fully  paid  up  stock,  with  no  knowl- 
edge or  notice  that  it  was  not  fully  paid,  or 
chat  any  part  of  the  original  subscription 
due  from  King  remained  unpaid.  Ninety 
shares  of  the  stock  on  July  5,  1895,  were  by 
King,  under  the  advice  and  direction  of  his 
attorneys,  placed  in  the  hands  of  the  defend- 
ant bank  as  collateral  security  only,  and  ti- 
tle to  said  stock  never  vested  in  the  bank. 
Plaintiff's  action,  if  any  they  have,  is  against 
their  client.  King,  on  said  90  shares  of  stock. 
The  answer  further  averred  that  the  stock, 
before  its  transfer  to  the  bank,  was  fully 
paid  by  the  original  holders;  that  defend- 
ants were  innocent  purchasers  for  value, 
without  notice  of  any  right  or  claim  in  favor 
of  the  plaintiffs  or  any  person  against  the 
stockholders  or  corporation;  and  that  plain- 
tiffs were  estopped  by  laches  from  prosecut- 
ing their  claim.  Armstead,  in  his  answer, 
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denied  that  he  was  the  owner  and  holder  of 
58  shares  of  stock  in  the  Rome  Electric  Light 
Company.  On  the  contrary,  he  averred  that 
he  did  not  own  or  hold  one  share  of  said 
stock,  and  has  not  held  any  of  the  same  since 
plaintiffs'  claim  accrued  against  said  com- 
pany. He  admitted  that  he  acquired  certain 
stock  by  purchase  in  the  open  market  long 
after  the  same  had  been  issued,  having 
bought  the  same  as  fully  paid  up,  in  the  ut- 
most good  faith,  for  a  valuable  consldera 
tlon,  and  without  any  notice  that  the  same 
had  not  been  fully  paid  up.  He  had  nothing 
to  do  with  the  organization  or  management 
of  the  company,  was  not  an  original  sub* 
scriber  to  the  capital  stock,  came  into  pos- 
session of  the  stock  In  due  course  of  busi- 
ness, and  had  parted  with  the  same,  duly 
transferring  and  assigning  It  to  J.  L.  Bass, 
prior  to  the  filing  of  the  suit  by  plaintiffs  on 
which  their  judgment  was  rendered,  and,  as 
informed,  prior  to  the  rendition  of  the  serv- 
ice on  which  their  claim  for  recovery  was 
based. 

We  cull  from  the  voluminous  record  the 
following  condensed  statement  of  such  facts 
as  .we  deem  essential  to  a  clear  understand- 
ing of  the  issues  involved:  One  J.  S.  Law- 
rence subscribed  for  478  shares  of  the  capi- 
tal stock  of  the  Rome  ESectrlc  Light  Com- 
pany; the  same  to  be  paid  for  In  full  by  a 
conveyance  and  delivery  to  the  company  of 
first  mortgage  bonds  of  the  Rome  Street- 
Railroad  Company,  of  the  par  value  of  $25,- 
000;  an  incandescent  electric  light  plant,  of  a 
certain  capacity;  1,000  Incandescent  lamps; 
25  arc  lamps;  station  equipment  for  incan- 
descent plant;  2%  miles  of  line  construction; ' 
all  expenses  In  putting  up  machinery  and  run- 
ning line  construction  to  be  borne  by  said 
Lawrence.  It  appears  from  the  testimony 
that  none  of  these  bonds  of  the  Rome  Street- 
Railroad  Company  mentioned  were  ever  re- 
ceived by  the  Rome  Electric  Light  Company 
on  this  payment  of  stock,  and  that  all  the 
property  received  from  Lawrence  did  not 
amount  to  over  $2,500.  The  evidence  also 
tends  to  show  that  none  of  the  other  stock 
subscribed  for  was  ever  paid  to  the  company. 
A  certificate  of  100  shares  of  stock,  dated 
July  12,  1894,  to  the  Merchants'  National 
Bank,  apd  a  like  certificate  to  said  bank  for 
90  shares  of  stock,  dated  July  5,  1895,  were 
Introduced  in  evidence.  At  the  top  of  each 
certificate,  along  its  margin,  appear  the 
words,  "Full-paid  and  nonassessable."  Also, 
a  contract,  signed  by  J.  King,  to  the  effect 
that  the  90  shares  of  stock  should  be  held 
by  the  bank  as  security  for  any  and  all  in- 
debtedness of  King  to  said  bank,  as  princi- 
pal, indorser,  or  security.  This  contract  was 
dated  July  5,  1895.  The  cash  book  of  the 
Merchants'  National  Bank  of  Rome,  under 
date  of  April  25,  1895,  showed  an  entry  of 
stocks  and  bonds  in  the  Rome  Electric  Light 
Company,  $10,000;  street-railway  company, 
$5,600;  aggregating  $15,000.  The  minute 
book  of  the  Rome  BUectric  Light  Company  ot 
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date  May  22.  1887,  introduced  In  evidence, 
showed  a  meeting  of  the  stockholders  of  that 
company,  from  wiiich  it  appears  that  J.  K 
Bass,  as  president  of  the  Merchants'  National 
Bank,  represented  189  shares  of  stock,  and 
that  J.  B.  Dean,  proxy  for  T.  M.  Armstead, 
represented  68  shares  of  stock.  The  minutes 
showed  that  on  the  same  day  a  meeting  of 
the  directors  was  had,  at  which  the  president 
and  secretary  were  directed  to  sign  a  deed 
"conveying  all  the  property  of  the  Rome 
SSectric  Ldght  Company  to  the  Rome  Light- 
ing Ck>mpany."  The  resolution  asserted  that 
the  deed  was  made  In  conformity  with  a  cer- 
tain decree  In  the  United  States  circuit  court 
for  the  Northern  district  of  Georgia.  It  sub- 
stantially appears  from  the  testimony  of  J. 
King:  That  he  was  president  of  the  Mer^ 
chants'  National  Bank  of  Rome  during  the 
year  189^,  and  held  that  office  until  the  sus- 
pension of  the  bank,  some  time  in  June  or 
July,  1896.  That  the  bank  became  the  owner 
of  the  100  shares  of  stock  in  the  Rome  Elec- 
tric Ldght  Ck>mpany  on  July  12,  1894,  and 
also,  afterwards,  the  owner  of  the  90  shares. 
That  tl^is  stock  was  originally  owned  by 
King,  and  was  transferred  by  him  to  .the 
bank  while  he  was  president  thereof;  the  90 
shares  being  transferred  as  collateral  secur- 
ity for  King's  indebtedness  to  the  bank. 
During  the  transaction  of  this  transfer,  he 
testified,  he  dealt  with  himself  as  an  officer 
of  the  bank;  he  being  at  the  time  its  presi- 
dent That  plaintiffs  had  nothing  to  do  with 
the  organization  of  that  company,  or  with 
the  issuing  or  distribution  of  its  stock.  Plain- 
tiffs had  not,  up  to  that  time,  represented 
'  the  company,  and  their  services  as  attorneys 
for  the  company  began  some  time  In  the 
year  1896.  A  transfer  to  the  bank  was  made 
on  account  of  King's  obligations  to  it,  and 
the  certificates  were  Issued  some  time  before 
the  employment  of  plaintiffs.  King  never 
bad  consulted  with  plaintiffs  about  his  af- 
fairs with  the  bank.  This  witness  thought 
that  plaintiffs,  or  at  least  the  older  member 
of  the  firm,  R.  T.  Fouch6,  knew  before  his 
employment  that  the  stock  subscribed  to  the 
electric  light  company  had  not  been  paid  up. 
He  stated  that  Fouchd  frequently  told  him 
that  the  stockholders  were  liable  for  the  pay- 
ment of  that  stock.  It  further  appears  from 
his  testimony  that  nothing  was  paid  on  this 
stock  to  the  company,  except  property  worth 
about  $2,500  by  Lawrence,  on  his  subscrip- 
tion of  $50,000.  When  King  took  credit  for 
the  $10,000,  as  shown  by  the  books  of  the 
bank,  be  transferred  to  it  the  100  shares  of 
stock  and  $12,000  of  bonds  of  the  Rome  Elec- 
tric Light  Company.  It  further  appeared 
from  his  testimony  that  when  stock  was  sold 
by  one  person  to  another  the  old  certificate 
held  by  the  original  subscrllier  for  the  stock 
was  taken  up,  and  a  new  one  issued  to  the 
transferee,  and  that  this  was  placed  upon 
the  minutes  or  books  of  the  corporation.  R. 
T.  Fouchd  testified:  That  his  firm  had  noth- 
ing to  do  with  the  organization  of  the  Rome 


Electric  Light  Company.  TTiat  they  were 
first  retained  by  that  company  about  July  1, 
1896,  and  prior  to  that  time  they  had  noth- 
ing to  do  with  it  or  its  affairs.  He  supposed 
he  ascertained  after  the  employment  of  his 
firm  by  the  company  as  attorneys  that  it  did 
not  have  any  $50,000  in  stock  paid  up.  On 
April  S,  1896,  a  settlement  was  had  between 
this  company  and  the  bank,  and  he  likewise 
had  a  settlement  for  the  fee  due  by  the  com- 
pany to  his  firm  up  to  that  date;  certain 
bonds  of  the  Rome  Electric  Light  Company 
being  deposited  with  him  for  fees  amounting 
to  $1,200  or  $1,600,  whicdi  were  afterwards 
settled  for  $600.  After  this  settlement,  plain- 
tiffs continued  to  represent  the  company  un- 
til they  brought  suit  and  recovered  a  vordict 
for  the  sum  of  $2,000,  besides  interest.  His 
firm  had  no  connection  with  this  company  at 
the  time  this  stock  was  issued,  knew  nothing 
about  it  until  after  they  were  employed  as 
attorneys,  and  only  knew  in  a  general  way 
that  this  stock  had  not  been  paid  up.  Plain- 
tiffs knew  nothing  of  King's  financial  condi- 
tion until  after  the  bank  suspended,  and  ad- 
vised him  that  he  was  liable  for  his  unpaid 
stock.  King  never  told  plalntlffls  anything 
about  the  details  of  the  stock,  but  simply 
about  La^nrrence's  conduct  Before  the  set- 
tlement in  April,  1896,  witness  knew  that 
the  stock  of  the  company  had  not  been  paid, 
and  that  it  had  issued  600  shares.  Plaintiffs 
only  sued  the  Merchants'  National  Bank  as 
the  owner  of  190  shares,  and  Armstead  as 
the  owner  of  68.  shares.  Did  not  sae  the 
other  stockholders,  because  the  other  stock 
was  owned  by  Sam  King,  and  he  was  al- 
ways willing  to  pay  his  share  of  what  they 
owed  plaintiffs.  He  has  not  paid,  but  they 
could  have  settled  with  him  at  any  time. 
Plaintiffs  had  nothing  to  do  with  the  trans- 
fer of  the  stock  or  bonds  to  the  bank.  Never 
heard  of  it  until  after  it  was  done.  Never 
saw  the  stock  book  of  the  Rome  Electric 
Ught  Company  until  the  summer  of  1896. 
Never  noticed  the  words,  "Full-paid  and  non- 
assessable," until  it  was  brought  to  his  at- 
tention by  exhibiting  a  certificate  to  him  as 
a  witness  in  this  case.  These  words  were 
so  arranged  on  the  margin  that  he  had  nev- 
er noticed  them  before.  In  October,  1895,  he 
thinks,  he  knew  of  the  condition  of  the  sub- 
scription to  the  stoclc  This,  doubtless,  re- 
ferred to  the  $50,000  subscribed  by  Law- 
rence, and  it  was  to  be  paid  in  property  and 
bonds  of  the  Rome  Street-Railroad  Company. 
He  had  never  had  any  consultation  with 
Armstead  at  all  about  anything.  He  never 
saw  the  stock  book  or  certificate  of  stock 
until  the  day  on  which  he  testified,  and  knew 
nothing  about  the  issuing  of  the  bonds,  or 
the  transfer  of  the  stock  to  the  bank. 

After  the  introduction  of  testimony  in  be- 
half of  plaintiffs,  counsel  for  defendants  mov- 
ed for  a  nonsuit  on  the  following  grounds, 
which  are  briefly  but  substantially  stated: 
(1)  On  account  of  the  entry  on  the  certificate 
of  stock  of  the  words,    "Full*paid  and  non- 
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anewable,"  there  could  be  no  recorery  by 
the  plaintiffs  unless  the  proof  showed  the 
stock  was  neyer  paid,  and  that  this  fact  was 
known  to  the  defendants  at  the  time  it  was 
transferred  to  them.  (2Q  Because  the  plain- 
tiffs cannot  recover  if  it  appears  that  at  the 
time  they  extended  credit  the  stock  was  not 
paid  up,  and  that  was  not  Imown  to  the  pres- 
ent holder,  he  not  being  an  original  stock- 
holder, and  that  at  the  time  of  extending  the 
credit  the  creditor,  plaintiffs  in  this  case,  did 
know  of  its  i^onpayment.  <d)  The  burden  is 
on  the  plaintiffs  to  prove  nonpayment  of 
stock,  and  notice  to  the  transferees  thereof. 
This  is  an  equity  case,  and  the  equity  of  the 
bank  and  Armstead  is  greater  than  that  of 
plaintiffs.  Where  plaintiffs  permit  a  transac- 
tion to  proceed,  they  cannot  afterwards  take 
advantage  of  It,  having  knowledge  of  It, 
against  a  party  who  did  not  have  luiowledge 
of  it  at  the  time.  They  are  estopped  by  their 
action.  The  court  sustained  the  motion  for 
a  nonsuit,  to  which  Judgment  plaintiffs  in  er- 
ror except  The  bill  of  exceptions  also  as- 
signs error  on  the  Judgment  of  the  court  ex- 
cluding iTom  the  testimony  a  certain  con- 
tract, tendered  l»y  plaintiffs*  counsel,  entered 
into  by  the  bank  and  by  Dean  &  Dean,  as  at- 
torneys for  Amurteed,  which  contract  is  set 
forth  in  the  record. 

1.  It  appears  from  the  xecord  that  the 
plaintiffs  offered  to  read  in  evidence  a  cer^ 
tain  contract  made  on  February  14,  1896,  be- 
tween Dean  &  Dean,  as  attorneys  for  T.  M. 
Armstead,  of  the  first  part,  and  the  Mer- 
chants' National  Bank  of  Bome,  Ga.,  of  the 
second  part,  by  which  the  parties  of  the  first 
part,  as  stockholders  in  the  Bome  Electric 
I/igbt  Company,  agreed  to  abandon  their  pro- 
posed attack  on  the  validity  of  certain  bonds 
issued  by  said  company,  so  far  as  $12,000 
worth  of  said  bonds  were  concerned,  that 
were  held  by  the  bank.  As  to  these  bonds, 
the  same  would  be  recognized  as  valid  and 
bona  fide  obligations  of  said  Bome  Electric 
Lilght  Company.  They  further  agreed  to  rec- 
ognize and  acknowledge  that  the  party  of 
the  second  part  held  obligations  to  the  amount 
of  $1,600  principal,  with  interest  thereon 
from  the  date  of  the  contract  at  8  per  cent 
per  annum,  against  the  electric  light  com- 
pany, Independent  of  said  bonds;  and  they 
agreed  that  said  last-named  indebtedness 
shall  remain  as  an  obligation  against  said 
Bome  Biectrlc  Light  Company,  or  against  the 
property  thereof  or  the  proceeds  thereof,  and 
shall  be  paid  thereby  or  therefrom,  regardless 
of  any  new  combination  that  may  arise  with 
ref^^nce  to  said  Bome  Electric  Light  Com- 
pany or  its  property.  The  said  attorneys  f id- 
ther  agreed  to  represent  the  interests  of  the 
party  of  the  second  part  in  connection  with 
the  interest  of  their  client,  for  the  purpose 
of  carrying  out  the  terms  and  object  of  the 
contract  without  compensation,  further  and 
beyond  the  consideration  flowing  to  them 
through  this  agreement  It  was  further 
agreed:    That  the  party  of  the  second  part 


should  have  an  Interest  hi  the  Bome  Electric 
Light  Company,  either  in  bonds  or  stock,  or 
in  the  net  proceeds  from  the  sale  of  the  prop- 
«rty  hi  the  proportion  of  ♦/jo  to  the  party  of 
the  first  part,  and  12/20  to  the  party  of  the 
second  part;  It  being  understood  that  the  ad- 
ditional «/so  interest  in  said  property  is  not 
dealt  with  in  the  agreement  for  the  reason 
that  the  same  may  or  may  not  be  owned  by 
third  parties.  If  third  parties  owned  it  the 
same  shall  be  issued  to  them.  If  not  owned 
and  contr(dled  by  third  parties,  it  shall  be 
divided  between  the  parties  at  interest,  pre- 
serving the  proportion  of  the  parties  hereto 
as  Vso  1b  to  1^/20-  The  coupon  notes  on 
$12,000  of  bonds,  due  October  1,  1895,  and 
April  1,  1896,  shall  be  owned  between  the  par- 
ties to  the  contract  in  the  proportion  of  Vso 
to  1  Vao.  It  was  further  agreed:  That  the 
Interest  of  the  parties  to  the  contract  in  the 
Bome  Electric  Light  Company  should  be  com- 
bined, and  each  should  endeavor  to  bring 
about  a  reorganization  of  the  company  upon 
a  basis  that  would  cancel  all  obligations  of 
the  company,  except  the  $12,000  of  bonds 
owned  by  the  bonk,  and  interest  thereon,  and 
the  $1,600  due  the  bank.  It  failing  to  main- 
tain the  validity  of  the  bonds,  the  contract 
should  become  void;  the  court  expenses  and 
necessary  disbursements  to  be  bome  by  each 
party  in  proportion  to  theh*  relative  interests 
in  the  company.  The  contract  should  apply 
only  between  the  parties,  and  no  third  person 
shall  have  any  Interest  or  benefit  thereunder, 
except  by  agreement  after  it  is  made.  Arm- 
stead  denied  in  his  answer  that  he  was  the 
owner  and  holder  of  any  shares  of  stock  in 
the  Bome  Electric  Light  Company.  He  ad- 
mitted that  he  had  once  bought  some,  but 
states,  upon  information,  that  he  transferred 
the  same  prior  even  to  the  rendition  of  the 
service  on  which  plaintiffs'  claim  for  recovery 
was  based.  We  think  the  court  erred  in 
ruling  out  this  contract  on  the  ground  of  ir- 
relevancy. It  was  admissible,  at  least  to 
show  that,  at  the  date  of  the  contract,  Arm- 
stead  was  a  stockholder  in  the  Bome  Electric 
Light  Company.  As  above  hidicated,  there 
were  introduced  proceedings  of  the  meeting 
of  the  stockholders  of  the  Bome  Electric  Light 
Company  of  date  May  22, 1807,  at  which  meet- 
ing the  minutes  show  that  T.  M.  Armstead 
was  represented  by  J.  E.  Dean,  proxy  for  58 
shares  of  stock.  Taking  that  testimony  in 
connection  with  the  contract,  the  evidence 
tends  to  show  that  Armstead  was  the  owner 
of  stock,  at  least  from  February  14,  1896, 
just  before  plaintiffs  commenced  their  last 
service,  for  which  they  recovered  Judgment 
against  the  company,  down  to  May  27,  1897, 
after  this  service,  probably,  was  completed. 
This  testimony  could  be  considered  in  reply 
to  Armstead*B  answer,  and  we  think  the  court 
erred  in  not  admitting  the  contract  It  was 
argued  by  counsel  for  plaintiffs  in  error  that 
it  was  an  effort  to  bring  about  reorganization. 
80  as  to  defeat  the  stock  and  claims  of  all 
persons   exc^t   themselves;    to  divide   the 
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Stock  and  tx>nds  of  the  company,  or  the  net 
proceeds  of  the  sale  of  its  property,  among 
themselves,  to  the  exclusion  of  all  other  per- 
sons,—and  that  such  a  written  contract  Is  ma- 
terial evidence  in  a  suit  against  said  persons 
to  compel  them  to  pay  up  stock  held  by  them 
for  the  benefit  of  creditors  of  the  company, 
when  it  is  apparent  that  the  debt  sought  to  be 
collected  was  Incurred  in  resisting  the  wreck- 
ing of  the  corporation  by  its  stockholders. 
We  think  there  is  some  force  in  the  conten- 
tion of  counsel  that  perhaps  the  contract  is 
admissible  for  the  purpose  of  throwing  light 
upon  the  scheme  of  these  defendant  stock- 
holders, who  were  parties  to  that  contract. 
It  was  certainly  admissible  for  the  reasons 
above  indicated,  and  should  not  have  been 
rejected. 

3, 4.  It  Is  a  general  principle  of  law,  well 
recognized  both  upon  authority  and  reason, 
that  the  transferee  of  shares  of  stock  in  a 
corporation  is  not  only  subrogated  to  all  the 
rights  and  interests  of  the  original  sub- 
scriber and  transferror  of  such  stock,  but 
such  transferee  also  incurs  the  liability  orig- 
inally upon  the  subscriber  to  the  stock  for 
any  nonpayment  or  dues  that  may  exist  on 
the  subscription.  This  is  not  merely  an  ar- 
bitrary rule  of  law  fixed  by  courts  in  ad- 
judications upon  this  subject,  but  is  really 
founded  upon  solid  reason.  When  an  orig- 
inal owner  of  or  subscriber  to  stock  trans- 
fers the  same,  and  the  name  of  the  trans- 
feree is  entered  upon  the  books  of  the  com- 
pany as  tl^e  owner  and  holder  of  the  stock, 
the  original  subscriber  thereby,  as  a  general 
rule,  becomes  discharged  from  all  obliga- 
tions to  the  company  by  virtue  of  his  sub- 
scription, and  his  transferee  necessarily 
takes  his  place,  by  an  implied  undertaking 
to  assume  those  obligations  and  duties.  It 
is  equally  well  settled  that  creditors  of  an 
incorporated  company,  who  have  exhausted 
their  remedy  at  law,  can,  in  order  to  obtain 
satisfaction  of  their  claims,  especially  if  In 
judgment,  proceed  against  the  stockholders 
to  enforce  their  liability  to  the  company  for 
the  amount  remaining  due  upon  their  sub- 
scription. This  principle  was  decided  In  the 
case  of  Hatch  v.  Dana,  101  U.  S.  205,  25  L. 
Ed.  885;  and  it  was  there  further  held  that 
the  stockholder  was  liable  to  the  creditor, 
although  no  account  was  taken  of  the  other 
indebtedness  of  the  company,  and  the  other 
stockholders  were  not  made  parties,  though 
by  the  terms  of  their  subscriptions  the  stock- 
holders were  to  pay  for  their  shares  "as  call- 
ed for"  by  the  company,  and  the  latter  had 
not  called  for  more  than  30  per  cent  of  the 
subscriptions.  The  first  proposition,  that  the 
transferee  from  the  original  stockholder  suc- 
ceeds to  such  liability,  is  also  well  estab- 
lished by  authority.  In  the  case  of  Webster 
V.  Upton,  91  U.  S.  06,  28  L.  Ed.  384,  it  was 
decided:  ''The  transferee  of  stock  is  liable 
for  calls  made  after  he  has  been  accepted 
by  the  company  as  a  stockholder,  and  his 
name  registered  on  the  stock  books  as  a  cor- 


porator; and,  being  thos  liable,  there  is  an 
implied  promise  that  he  will  pay  calls  made 
upon  such  stock  while  he  continues  its  own- 
er. A  purchase  of  stock  is  of  itself  authority 
to  the  vendor  to  make  a  legal  transfer  there- 
of to  the  vendee  oa  the  boolu  of  the  com- 
pany." In  the  opinion  in  that  case  is  ap- 
provingly quoted  the  doctrine  in  Ang.  &  A. 
Corp.  S  534,  as  follows:  "When  an  original 
Bubscrit>er  to  the  stock  of  an  inccnrporated 
company,  who  is  so  bound  to  pay  the  install- 
ments on  his  subscription  ftom  time  to  time 
as  they  are  called  in  by  the  company,  trans- 
fers his  stock  to  another  person,  such  other 
person  is  substituted,  not  only  to  the  rights, 
but  to  the  obligations,  of  the  original  sub- 
scriber, and  he  is  bound  to  pay  up  the  in- 
stallments called  for  after  the  transfer  to 
him.  The  Uability  to  pay  the  installments  is 
shifted  from  the  outgoing  to  the  incoming 
shareholder.  A  privity  is  created  between 
the  two  by  the  assignment  of  the  one  and 
the  acceptance  of  the  other,  and  also  be- 
tween them  and  the  corporation;  for  it  would 
be  absurd  to  say,  upon  general  reasoning, 
that,  if  the  original  subscribers  have  the 
power  of  assigning  their  sliares,  they  should, 
after  disposing  of  them,  be  liable  to  the  bur- 
dens which  are  thrown  upon  the  owners  of 
the  stock."  Numerous  authorities  are  cited 
in  the  opinion  of  Mr.  Justice  Strong,  clearly 
sustaining  the  views  of  the  court. 

It  is  contended,  however.  In  the  answer 
of  the  bank  in  this  case,  that  it  was  not 
owner  of  the  90  shares  of  stock,  inasmuch 
as  they  were  transferred  to  it  by  King  sim- 
ply as  collateral  security  for  a  debt  due  by 
him  to  the  bank.  It  is  a  well-established 
principle  of  law  that  such  a  transfer  of  prop- 
erty, even  though  made  solely  as  collateral 
security  for  the  payment  of  a  debt,  con- 
veys the  title  to  the  transferee.  This  prin- 
ciple has  likewise  been  decided  by  the  sn- 
preme  court  of  the  United  States  in  the  case 
of  Bank  r.  Case,  99  U.  S.  628,  25  L.  Ed.  448, 
where  it  was  announced:  "A  party  who, 
by  way  of  pledge  or  collateral  security  for  a 
loan  of  money,  accepts  stock  of  a  national 
bank,  which  he  causes  to  be  transferred  to 
himself  on  its  books,  incurs  immediate  lia^ 
billty  as  a  stockholder;  and  he  cannot  re- 
lieve himself  therefrom  by  maldng  a  color- 
able transfer  of  the  stock,  with  the  under- 
standing that  at  his  request  it  shall  be  re- 
transferred."  The  same  principle  was  also 
decided  in  Pullman  v.  Upton,  96  U.  S.  328, 
24  L.  Ed.  818,  where  it  was  held  that  the 
transferee  of  stock,  who  caused  the  trans- 
fer to  be  made  to  himself  on  the  books  of  the 
corporation,  although  he  holds  it  as  col- 
lateral security  for  a  debt  of  his  transferror, 
is  liable  to  the  company  or  its  assignee  for 
the  balance  due  on  his  original  subscrip- 
tion. See  the  able  opinion  of  Mr.  Justice 
Strong  in  that  case,  on  pages  830,  331,  96 
U.  S.,  and  page  819,  24  L.  Ed.,  giving  the 
reasons  for  such  liability  on  the  part  of  a 
transferee,  even  though  he  holds  the  stock 
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aimply  as  collateral  security.  Anthorltles 
might  be  multiplied  upon  this  subject,  but 
we  deem  It  unnecessary,  as  we  do  not  un- 
derstand that  there  Is  any  contest  between 
counsel  in  this  case  as  to  the  correctness  of 
the  principles  aboTC  announced.  See,  in  this 
connection.  Bank  y.  Brobston,  99  6a.  801,  27 
a  E.  790;.  McDougald  v.  Bellamy,  18  Ga.  411. 
It  Is  contended,  howeyer,  by  counsel  for 
defendant  in  error,  that  under  the  facts  dis- 
closed by  this  record  the  plaintiffs,  when  they 
extended  credit  to  the  Rome  Electric  Light 
Company,  had  knowledge  of  the  fact  that  the 
stock  subscribed  thereto  had  not  been  paid, 
and  that  therefore  they  are  estopped  from  in- 
stituting proceedings  to  recover  their  debt 
from  the  present  defendants,  who  were  simply 
the  transferees  from  the  original  stockholders; 
that,  when  credit  was  extended  by  plaintiffs 
to  this  company,  it  was  not  with  any  idea  on 
the  part  of  plaintiffs  to  look  to  these  share- 
holders for  the  payment  of  their  debt,  or  that 
faith  for  the  solvency  of  the  debt  was  at  all 
based  upon  the  liability  of  these  sliareholders. 
A  forcible  argument  is  presented  on  this 
branch  of  the  case,  and  authorities  cited 
which  At  first  blush  may  seem  to  give  some 
plausibility  for  the  contention  of  counsel.  We 
think,  upon  a  comparison  of  the  authorities 
relied  upon  with  the  facts  in  this  case,  and 
upon  a  fair  and  Just  discrimination  in  constru- 
ing the  views  of  courts  and  learned  law  writ- 
ers, it  will  be  found  that  they  have  no  appli- 
cation to  the  present  case.  Section  829  e: 
seq.,  2  Mor.  Priv.  Corp.,  is  relied  upon  to  sus- 
tain the  action  of  the  court  below  in  granting 
a  nonsuit  upon  this  particular  point  It  is 
there  stated:  "Persons  contracting  with  a 
corporation  may  expressly  or  impliedly  waive 
their  right  to  compel  the  shareholders  to  con- 
tribute the  full  amount  of  the  company's  capi- 
tal In  discharge  of  the  corporate  obligations. 
It  a  person  should  contract  with  a  corporation, 
or  voluntarily  give  it  credit,  knowing  that  its 
capital  had  not  been  fully  paid  up,  but  was 
declared  to  be  fully  paid  up  for  the  purpose 
of  discharging  the  shareholders  from  further 
liability,  the  evident  intention  of  both  par- 
ties would  be  to  make  the  agreement  subject 
to  these  conditions;  and  there  would  be  no 
equity  in  charging  the  shareholders  with  any 
further  liability  on  account  of  the  obligation 
so  Incurred  by  the  company.'*  But  we  think 
there  is  nothing  in  the  record  to  authorize  the 
Judge,  in  the  trial  of  the  case  below,  to  assume 
that  the  plaintiffs,  when  credit  was  extended 
to  this  company,  knew  that  the  stock  of  the 
company  had  been  declared  to  be  fully  paid 
up  for  the  purpose  of  discharging  the  share- 
holders from  further  liability,  and  that  it  was 
the  evident  intention  of  both  parties  to  make 
the  agreement  subject  to  these  conditions. 
On  the  contrary,  after  a  careful  review  of  the 
testimony,  we  find  nothing  which  would  au- 
thorize the  Judges  as  a  matter  of  law,  to  con- 
clude that  the  plaintiffs  had  any  such  knowl- 
edge. R.  T.  Fouch6  testified.  In  effect,  that 
he  had  no  connection  with  issuing  this  stock* 


nothing  whatever  to  do  with  the  traxudter  of 

the  same  to  these  defendants,  and  never  even 
knew  until  the  trial  of  this  case  In  the  court 
below  that  the  certificates  which  the  bank 
held  had  printed  thereon  the  words,  "Full- 
paid  and  nonassessable."  It  is  true,  there  Is 
some  evidence  tending  to  show  that  he  Imew 
or  had  notice  that  this  stock  had  not  been 
paid  up  by  the  subscribers  or  the  holders 
and  owners  of  the  same,  but  it  also  appears 
in  the  testimony  that  he  several  times  con- 
tended that  the  holders  of  this  stock  were  lia- 
ble to  the  company  for  its  payment  A  bare 
knowledge  of  the  fact  on  the  part  of  a  cred- 
itor, when  he  extends  credit  to  a  corporation, 
that  its  subscribers  to  stock  or  the  owners  of 
stock  had  not  fully  paid  into  the  company  the 
subscriptions  thereto  does  not,  by  any  means, 
necessarily  imply  that  the  company  regarded 
the  stock  as  fully  paid  up  for  the  purpose  of 
discharging  the  shareholders.  He  could  not 
have  had  such  an  idea  when  dealing  with  this 
company  in  behalf  of  his  firm,  because  it 
would  have  been  entirely  inconsistent  with 
his  repeated  declarations,  apd  opinion  ex- 
pressed, that  the  stockholders  could  be  held 
liable  for  the  payment  of  this  money.  We 
can  readily  see  how  credit  can  be  extended  to 
a  corporation  with  full  knowledge  of  the  fact 
that  its  capital  stock  had  not  been  paid  In; 
but  at  the  same  time  the  credit  could  be  based 
upon  the  idea  that  the  stockholders,  or  their 
transferees,  could  be  made  liable  for  Its  pay- 
ment if  the  company  became  insolvent,  and 
the  only  way  in  which  its  creditors  could  re- 
cover anything  on  their  debts  would  be  by 
proceedings  against  shareholders  for  the 
amount  due  on  unpaid  subscriptions  to  stock. 
For  instance,  hi  this  case  the  services  ren- 
dered were  simply  those  of  attorneys  at  law. 
The  company  at  the  time  of  employment  was 
actively  engaged  in  business,  and  it  could  nat- 
urally have  been  inferred  that  such  incidental 
expenses  as  fees  incurred  during  its  operation 
would  be  met  by  income  realized  by  the  com- 
pany in  the  conduct  of  its  business.  But  it 
does  not  follow  that  the  creditor  thus  Implied- 
ly waived  any  right  the  law  gives  him  to  call 
upon  the  shareholders  to  discharge  their  legal 
duties  to  the  corporation,  when  he  discovers 
that  is  the  only  means  by  which  he  can  pro- 
cure payment  of  Its  indebtedness  to  hUn.  Cer- 
tainly there  was  sufBcient  testimony  in  behalf 
of  plaintiffs  to  submit  the  issue  to  the  Jury 
as  to  whether  the  plaintiffs  made  any  con- 
tract with  the  company  either  expressly  or  Im- 
pliedly waiving  their  right  in  law  against  the 
stockholders  on  account  of  unpaid  subscrip- 
tions to  stock.  The  fact  that  subscribers  to 
stock  in  the  corporation  entered  with  the  com- 
pany Into  any  device  or  contrivance  for  the 
purpose  of  relieving  themselves  from  liability 
for  full  payment  of  the  shares  for  which  they 
subscribed  cannot  be  insisted  on  In  any  court 
of  law,  or  pleaded  against  the  rights  of  cred- 
itors who  are  not  parties  to  such  transactions, 
and  who  are  entitled  to  protection  for  the 
trust  arising  under  the  law  in  their  favor. 
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and  to  require  pajment  In  good  faith  to  the 
full  amount  of  capital  stock  sabscribed  to  the 
company.  This  principle  has  been  decided  in 
Oamden  v.  Stuart  144  U.  S.  104,  12  Sup.  Ot 
585.  36  L.  Ed.  363v  where  it  was  held,  '*The 
trust  arising  in  favor  of  creditors  by  subscrip- 
tions to  the  stock  of  a  cori>oration  cannot  be 
defeated  by  a  simulated  payment  of  such  sub- 
scrlptlon,  nor  by  any  device  short  of  an  actual 
payment  in  good  faith."  See  the  able  opinion 
of  Mr.  Justice  Brown  on  page  113  et  seq., 
104  U.  S.,  page  668^  12  Sup.  Ot,  and  page  S&^ 
36  L.  Ed.  See,  also,  on  same  line.  Potts  v. 
Wallace.  146  U.  S.  689,  18  Sup.  Ct  106.  36  L. 
Ed.  1135,  and  the  opinion  of  the  court  on 
page  703,  146  U.  S..  page  200,  13  Sup.  Ot, 
and  page  1140,  36  L.  Ed.,  where  it  is  said,  "So 
that  even  if  the  company  and  the  defendant 
had  then  agreed  that  the  latter  should  then 
be  exonerated  from  his  liability  to  the  com- 
pany, such  an  agreement  would  have  been 
void  as  against  the  creditors  of  the  insolvent 
company."  See,  also,  Richardson's  Ez'r  v. 
Green,  183  U.  S.  30, 10  Sup.  Ot  280.  33  L.  Ed. 
516,  and  the  opinion  of  Mr.  Justice  Lamar  in 
that  case,  on  page  46,  138  U.  S.,  imge  285,  10 
Sup.  Ot,  and  page  522,  38  L.  Ed.,  and  follow- 
ing. It  seems  in  that  case  that  Richardson* 
a  director  in  the  corporation,  was  also  a  stock- 
holder therein,  and  that  he  made  some  ar- 
rangement with  the  company,  in  the  course 
of  hia  dealings,  that  he  should  never  become 
liable  upon  any  assessments  for  his  subscrip- 
tion to  BtodL  The  court  says:  "We  have 
seen  that  all  the  acts  of  Richardson  as  di- 
rector^ stockholder,  chairman  of  the  executive 
committee,  and  treamirer,  all  of  which  offices 
he  held  at  one  time,  had  their  origin  in  this 
bonus  stock.  After  having  exercised  all  the 
privileges  and  powers  of  a  stockholder  in  the 
corporation,  it  cannot  be  seriously  contended 
that  he  is  to  be  held  exempt  from  liabilitleB 
which  would  attach  to  a  bona  fide  shareholder 
who  has  taken  shares  purporting  to  be  paid 
up,  but  which  in  truth  are  not  paid  up.  Oit- 
ing  the  ease  of  SooviU  v.  Thayer,  105  U.  S. 
143.  163.  154,  26  L.  Ed.  073,  the  following  is 
quoted  from  the  opinion  of  Mr.  Justice 
Woods:  "The  stock  held  by  the  defendant 
was  evidenced  by  certificates  of  full-paid 
shares.  It  is  conceded  to  have  been  the  con- 
tract between  him  and  the  company  that  he 
should  never  be  called  upon  to  pay  any  fur- 
ther assessments  upon  it  *  ^  *  But  the 
doctrine  of  this  court  is  that  such  a  contract 
though  binding  on  the  company,  is  a  fraud  in 
law  on  its  creditors,  which  they  can  set  aside; 
that,  when  their  rights  Intervene  and  their 
claims  are  to  be  satisfied,  the  stockholders  can 
be  required  to  pay  their  stock  in  full." 

But  it  is  further  contended  in  this  ca^e 
that  as  these  certificates  of  stock  Issued  to 
the  bank  had  printed  thereon  words  indicat- 
ing that  the  stock  had  been  fully  paid  up 
and  was  nonassessable,  the  burden  of  proof 
was  on  plaintifTs  to  show:  First  that  they 
had  not  been  paid;  and,  secondly,  that  the 
bank,  as  transferee,  must  have  had  knowl- 


edge of  that  flLCtr-before  It  could  be  held 
liable  by  a  creditor  of  the  corporation  in  a 
suit  of  this  character;  that  a  bona  fide 
purchaser  of  stock  of  this  sort  without  any 
notice  of  its  nonpayment  would  be  protect- 
ed. So  far  as  proof  of  the  nonpayment  is 
concerned,  the  evidence  is  positive  and  really 
uncontradicted  that  nothing  had  been  paid 
upon  the  stock  held  by  the  defendants  in 
this  case;  and  so  far  as  knowledge  of  this 
fact  by  the  bank,  when  it  took  a  transfer 
of  this  stock,  is  concerned,  the  evidence  is 
uncontradicted  that  it  knew  this  fact  through 
its  president  J.  King.— he,  in  making  the 
transfers,  dealing  with  himself  as  president 
and  authorized  agent  of  the  bank  to  enter 
into  such  transactions  for  it  This  stock 
was  subsequently  held  by  the  bank.  It  ap- 
pears from  the  record  that  it  availed  itself 
of  the  privileges  of  this  ownership,  by  being 
represented  through  another  president  who, 
it  seems,  succeeded  King  in  the  office,  at  a 
meeting  of  the  stockholders  of  this  company. 
It  no  doubt  when  it  received  the  stock, 
considered  it  valuable,  and  that  the  com- 
pany would  conduct  a  prosperous  business. 
Having  so  received  it  and  thus  realising 
all  the  advantages  and  interest  held  by  the 
original  stockholder,  it  also  assumed  his  lia- 
bilities growing  out  of  a  subscription  to  that 
stock,  as  hereinbefore  indicated,  and  it  was 
chargeable  with  the  knowledge  of  their 
agent  and  president  that  the  subscription  on 
this  stock  had  never  been  paid.  Therefore 
the  doctrine  applicable  to  innocent  purchas- 
ers of  stock  purporting  on  its  face  to  have 
been  paid  cannot  apply  to  this  case.  If  a 
transferee  of  stock  for  value  should  receive 
the  same  under  the  impression  or  belief  that 
the  subscription  has  been  fully  paid  to  the 
company,  we  do  not  think  this  would  neces- 
sarily relieve  him  from  liability  to  credit- 
ors if  the  subscription  for  the  same  had  not, 
in  point  of  fact  been  paid.  By  receiving 
the  same,  he  acquires  title  thereto,  and  be- 
comes a  stockholder  in  the  company,  enti- 
tled to  all  benefits  and  advantages  growing 
out  of  such  a  possession;  and  the  law  also 
charges  him  with  knowledge  of  the  fact 
that  he  receives  the  stock  subject  to  the 
same  liabilities  as  the  person  to  whom  it 
was  originally  issued.  For  his  own  protec- 
tion, then,  it  would  be  a  natural  course,  be- 
fore acting  upon  such  a  presumption,  to  use 
due  diligence  in  investigating  the  status  of 
the  stock,  and  whether  or  not  anything  was 
due  thereon.  Oertainly.  for  any  failure  to 
do  so,  or  any  laches  on  his  part  in  making 
such  investigation,  a  creditor  who  had  noth- 
ing to  do  with  the  transfer,  or  creating  a 
wrong  impression  upon  the  transferee's  mind, 
should  not  suffer.  This  principle  seems  to 
be  recognized  in  Upton  v.  Tribilcock,  91  U. 
S.  45.  28  L.  I^d.  208.  It  was  there  decided: 
"Representations  by  the  agent  of  a  corpora- 
tion as  to  the  nonassessability  of  its  stock, 
beyond  a  certain  percentage  of  its  value, 
constitute  no  defense  to  an  action  against 
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the  holder  of  the  stock  to  enforce  payment 
of  the  entire  amount  subscribed*  where  he 
has  failed  to  use  due  diligence  to  ascertain 
the  truth  or  falsity  of  such  representations. 
H>e  word  'nonassessable,'  upon  the  certificate 
of  stock,  does  not  cancel  or  impair  the  ob- 
ligation to  pay  the  amount  due  upon  the 
shares,  created  by  the  acceptance  and  hold- 
ing of  such  certificate.  At  most,  Its  legal 
effect  is  a  stipulation  against  liability  from 
further  assessment  or  taxation  after  the  en- 
tire subscription  of  one  hundred  per  cent 
shall  have  been  paid."  If  that  principle  ap- 
plies to  one  as  an  original  subscriber  to  stock 
in  a  coriMration,  who  makes  a  trade  or  con- 
tract with  the  governing  powers  of  the  cor- 
poration, by  which  he  is  assured  he  will  not 
be  called  on,  except  for  a  certain  per  cent- 
age  of  his  subscription,  we  do  not  see  why 
it  would  not  with  equal  force  apply  to  a 
transferee  from  an  original  subscriber,  and 
why  such  transferee  would  not  be  called 
upon  to  exercise  due  diligence  In  making 
inquiry  as  to  the  payment  of  the  stock,  even 
where  representation  has  been  made  to  him 
that  It  has  been  paid. 

It  is  further  contended  by  counsel  for  de- 
fendants in  error  that  this  record  shows  no 
notice  to  the  bank,  charging  it  with  a  knowl- 
edge of  the  nonpayment  of  this  stock  when 
it  received  the  same  as  transferee  and  own- 
er; that  the  knowledge  of  King,  its  presi- 
dent, was  not  chargeable  to  the  bank,  for  the 
reason  that  King,  In  this  transfer,  was  act- 
ing in  his  own  interest,  which  was  antago- 
nistic to  that  of  the  bank.  This  is  reaUy  the 
vital  question  in  this  case,  and  the  writer 
confesses,  In  the  patient  investigation  he  has 
endeavored  to  give  it,  that  its  correct  solu- 
tion Is  not  without  difficulty.  We  recognize 
the  principle  that  when  stock  of  this  charac- 
ter passes  into  the  hands  of  a  transferee^ 
who  occupies  the  position  of  an  innocent 
purchaser  for  value,  and  who  accepts  the 
same  on  the  faith  of  a  stipulation,  printed  on 
his  certificate  of  stock  issued  to  him,  that 
the  same  has  been  fully  paid  up  and  Is  non- 
assessable, has  no  notice  to  the  contrary, 
and  could  not  have  ascertained  the  contrary 
by  the  exercise  of  ordinary  diligence,  he 
could  not  be  held  liable,  even  upon  a  suit 
by  a  creditor  for  an  unpaid  balance  due  on 
the  subscription  by  the  original  subscriber. 
We  recognize,  further,  that  there  is  authori- 
ty of  weight,  from  distinguished  law  writ- 
ers on  this  subject,  which  does  not  seem  to 
impose  the  duty  upon  the  transferee  of  stock, 
containing  upon  Its  face  indications  of  its 
being  fully  paid  up,  of  instituting  further 
inyestlgatlon  to  determine  whether  or  not 
this  Is  the  truth,  and  that  when  he  is  sought 
to  be  held  liable  by  a  creditor  the  burden  of 
proving  the  stock  was  not  paid  up,  and  that 
the  transferee  had  notice  of  this  fact,  is  upon 
the  creditor.  Accordingly,  It  is  stated  in  3 
Tbomp.  Corp.  f  29^  '*Where  a  corporation 
Issues  shares  as  paid  up,  treats  them  as 
such,  and  as  such  puts  them  on  the  market. 


a  person  who  innocently  purchases  them  un- 
der the  belief  that  they  are  paid  up  will  not 
become  chargeable  with  a  liability  to  the 
creditors  of  the  corporation  in  case  the  rep- 
resentations of  the  company  should  turn  out 
to  be  false."  In  section  3716  the  author  fur- 
ther places  the  burden  of  proof  on  the  credit- 
or to  show  that  the  purchaser  had  notice  of 
such  false  representations  when  he  bought 
We  also  recognize  some  exceptions,  sustain- 
ed by  authority  of  weight,  to  the  general 
rule  which  imputes  the  knowle4ge  of  an 
agent  or  ofi^cer  of  a  corporation,  acquired  by 
virtue  of  his  employment  as  such  about  mat- 
ters relating  to  his  employment  and  over 
which  he  has  supervision  as  the  agent  or 
officer  for  the  company,  as  the  knowledge 
of  the  corporation  itself.  A  general  excep- 
tion to  this  rule  is  that  it  usually  has  no  ap- 
plication where  the  agent  is  acting  for  him- 
self, in  his  own  interest  and  adversely  to 
that  of  his  principal.  In  4  Thomp.  Corp.  S 
520G,  it  Is  substantially  declared  that  where 
a  corporate  officer  acts  avowedly  for  himself 
In  a  transaction  with  the  corporation,  he  Is 
regarded  as  a  stranger  to  the  corporation, 
and  any  uncommunicated  knowledge  he  may 
have  in  respect  of  the  transaction  will  not 
be  Imputed  to  the  corporation.  To  charge 
notice  on  the  corporation  in  such  cases,  af- 
firmative evidence  must  be  given  that  the 
officer  has  made  disclosure  thereof  to  other 
and  disinterested  officers  of  the  corporation, 
whose  knowledge  may  properly  be  said  to  be 
that  of  the  corporation.  In  applying  this 
rule,  we  find  there  is  a  conflict  of  authority 
in  adjudications  outside  of  this  state  by 
courts  of  last  resort  some  of  them  recogniz- 
ing that  there  are  exceptions  to  this  general 
exception,  upon  principles  which  we  think 
would  be  applicable  to  the  facts  of  this  case, 
while  there  are  other  decisions  which  seem 
to  forcibly  sustain  the  contention  of  counsel 
for  defendants  in  error.  We  have  examined 
several  of  these  authorities,  but  we  deem  It 
unnecessary  to  consume  time  and  space  by 
comparing  them,  or  criticising  the  conclu- 
sions reached  by  their  authors.  Suffice  it  to 
say  that  our  conclusions  in  this  case  are 
reached  by  the  recent  adjudications  of  this 
court  In  its  decision  of  principles  which  we 
think  not.  only  are  in  entire  accord  with  the 
view  herein  entertained,  but  under  which  we 
feel  bound.  In  the  case  of  Brobston  v.  Pen- 
niman,  97  Ga.  527,  25  S.  B.  350,  it  appears 
that  the  president  and  cashier  of  a  bank 
were  also  members  of  a  partnership  compos- 
ed of  themselves  and  another  person,  to  the 
capital  stock  of  which  they  had,  under  part- 
nership articles,  agreed  to  contribute  a  giv- 
en sum.  Without  the  knowledge  or  consent 
of  the  other  person,  who  was  a  member  of 
the  partnership,  this  president  and  cashier 
executed  and  delivered  to  the  bank  a  promis- 
sory note,  In  the  name  of  the  partnership, 
for  the  purpose  of  raising  the  money  they 
had  so  agreed  to  put  in  the  partiiership  busi- 
ness.   The  transaction  was  evidently  for  the 


264 


36  SOUTHEASTERN  REPORTER. 


(Ga. 


prlyate  benefit  alone  of  the  two  members  of 
the  partnership  who  were  the  president  and 
cashier  of  the  bank.  It  was  in  no  sense  for 
the  benefit  of  the  partnership  itself,  nor 
could  it  hare  been  for  the  benefit  of  the 
bank.  In  that  case  this  court,  by  a  unani- 
mous decision,  held  that  the  knowledge  of 
the  president  and  cashier  of  the  facts  above 
given  was  the  knowledge  of  the  bank  itself, 
and  neither  the  partnership,  as  such,  nor  the 
remaining  member,  was  liable  to  the  bank 
upon  the  note  in  question.  Following  this 
decision  is  an  able  opinion  by  Justice  Lump- 
kin, now  presiding  Justice,  in  which  he  cites 
several  authorities  to  sustain  the  principle 
upon  which  the  decision  is  based.  Unques- 
tionably, to  our  minds,  the  president  and 
cashier  of  the  bank  in  that  case  were  as 
much  interested  for  themselves  individual- 
ly in  the  transaction  they  were  negotiating 
with  the  bank  as  was  Mr.  King  in  this  case, 
when,  as  president  of  the  bank,  he  received 
a  transfer  of  the  stocks  and  bonds  of  the 
Rome  Electric  Light  Ck>mpany  to  the  bank. 
This  principle  has  been  followed  by  a  more 
recent  decision  of  this  court  in  the  case  of 
Morris  v.  Banking  Co.  (Ga.)  S4  S.  E.  378.  It 
was  there  decided:  "Where  an  individual 
has  an  interest  in  a  promissory  note  which 
he  knows  was  given  without  consideration, 
and  such  individual,  as  cashier  of  a  bank, 
having  full  authority  and  control  of  the  dis- 
counts of  the  bank,  without  reference  to  or 
consultation  with  any  other  officer  of  the 
bank,  discounts  such  note  with  the  funds  of 
the  bank,  the  latter  is  not  a  bona  fide  pur- 
chaser of  the  note,  without  notice.  If  it  rati- 
fies the  act  of  its  officer,  and  claims  title  to 
the  note,  it  must  take  it  subject  to  the 
knowledge  which  the  officer  who  discounted 
it  had  at  the  time."  It  appears  in  that  case, 
then,  that  this  cashier  was  interested  indi- 
vidually in  the  note;  and  it  presents,  to  say 
the  least  of  it,  certainly  as  strong  a  case  to 
show  that  when  he  cashed  this  note  out  of 
the  funds  of  the  bank  he  was  acting  as  much 
in  his  individual  interest  as  was  the  presi- 
dent of  the  bank  in  the  case  at  bar  when  he 
transferred  his  stock  to  the  defendant  bank 
in  this  suit.  We  call  special  attention  to 
the  able  opinion  written  by  Mr.  Justice  Lit- 
tle in  that  case.  In  the  course  of  that  opin- 
ion reference  is  made  to  many  adjudicated 
cases  which  seemingly  support  the  conten- 
tion of  the  defendants  in  error  as  to  the  ex- 
ception to  the  general  rule  under  which  they 
claim  that  the  banking  company  was  enti- 
tled to  hold  the  note  of  Ragland  free  from 
any  implied  notice  of  Gassin's  fraud,  if  such 
there  be.  But  a  distinction  was  drawn  in 
these  cases  between  the  exception  and  the 
rule.  It  was  conceded  in  that  opinion  to  be 
a  sound  proposition  of  law  that  where  an 
officer  or  agent  of  a  corporation,  as  the  party 
at  interest,  for  himself  deals  with  the  corpo- 
ration, the  latter  is  not  charged  with  notice 
of  the  information  possessed  by  such  officer 
or  agent  so  dealing;  but  it  is  because  in  such 


a  transaction  the  assumed  agent  is  In  reality 
the  adverse  party,  and  is  not  to  be  treated, 
in  so  dealing,  as  an  agent  of  the  corporation 
at  all.  But  it  was  further  observed  in  that 
opinion,  "And  many,  if  not  a  majority,  of  the 
cases  which  announce  the  doctrine  that,  when 
the  agent  has  an  interest  in  the  transaction 
which  would  be  prejudiced  by  the  disclosure 
of  the  information,  the  presumption  of  its 
communication  does  not  prevail,  will  be 
found  to  be  where  the  agent  or  officer  acts 
in  his  individual  capacity,  and  treats  with 
some  other  officer  or  agent  of  the  corpora- 
tion.*' It  was  accordingly  held  that  the  prin- 
ciple involved  in  the  cases  referred  to  does 
not  apply  to  a  case  where  one  party,  having 
knowledge  of  the  invalidity  of  the  paper  of 
which  he  is  the  individual  owner,  discounts 
it  in  a  corporation  of  which  he  is  the  duly- 
authorized  agent,  and  is  himself  the  only 
actor  for  the  corporation.  A  number  of  au- 
thorities are  cited  in  that  opinion,  which,  of 
course,  we  do  not  deem  necessary  to  repeat 
in  this  connection.  There  is  no  pretense  that 
King,  as  president  of  the  bank,  was  not  fully 
charged  with  the  duties  and  powers  exercis- 
ed by  him  in  his  official  capacity  in  the  nego- 
tiations with  reference  to  this  particular 
stock.  The  decision  of  this  court  in  the  case 
of  Trust  Co.  V.  Hartridge,  73  Ga.  223,  con- 
sidered in  the  light  of  its  facts,  is  not  out  of 
harmony  with  what  is  above  laid  down.  It 
is  true  that  the  cashier  of  the  bank  took 
from  Hartridge  the  note  upon  which  its  ac- 
tion against  him  was  based,  but  it  also  ap- 
pears that  this  very  note  was  executed  in 
pursuance  of  a  contract  or  arrangement  be- 
tween the  cashier  and  Hartridge  which  was 
in  violation  of  the  rules  of  the  bank,  and 
that  Hartridge  knew  it  He  aided  the  bank's 
officer  in  doing  an  improper  and  unlawful 
act,  and  on  this  state  of  facts  it  was  held 
that  the  bank  was  not  bound  by  the  contract 
between  the  cashier  and  Hartridge  unless  it 
had  notice  of  the  same,  and  authorized  it 
or  in  some  way  ratified  it,  and  that  it  was 
not  bound  by  the  knowledge  and  ratification 
of  the  cashier  alone.  The  effect  of  the  rul- 
ing was  that  under  these  peculiar  circum- 
stances the  bank  was  not  so  bound  or  con- 
cluded by  the  knowledge  and  conduct  of  its 
cashier  as  to  be  cut  off  from  its  remedy 
against  Hartridge  on  the  note.  To  have  held 
otherwise  would  have  been  to  allow  him  to 
take  advantage  of  his  own  wrong.  He  was 
certainly  in  no  position  to  set  up  against  the 
bank  a  defense,  the  maintenance  of  which 
would  have  led  to  Just  this  result  The  deci- 
sion against  Hartridge  can  safely  rest  upon 
the  idea,  and  the  language  used  in  the  head- 
notes  and  opinion  should  be  interpreted  and 
understood  with  reference  to  the  facts  then 
before  the  court.  It  should  not  be  given  uni- 
versal application,  or  be  regarded  as  authori- 
ty binding  upon  the  court  in  a  case  like  the 
present  which  differs  so  widely  from  that  in 
which  this  language  was  used.  This  trans- 
action was  ratified  by  the  bank  in  its  retain- 
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iOff  the  stock,  haying  the  same  entered  on 
the  books,  and  Its  name  enrolled  upon  the 
books  of  the  company  in  which  the  stock 
was  held  as  one  of  its  stockholders,  and  in 
ayailing  itself  of  the  privileges  of  such  a 
stockholder.  We  do  not  see  how  it  could 
claim  the  advantages  and  privileges  of  this 
possession  and  ownership  without  becoming 
chargeable  with  the  notice  of  the  burdens  it 
had  likewise  assumed,  of  which  it  had 
knowledge,  through  its  president,  when  it 
thus  became  the  owner  of  this  property.  We 
think,  therefore,  the  court  clearly  erred  in 
granting  a  nonsuit  as  to  the  bank. 

4.  We  think  granting  the  nonsuit  as  to  the 
defendant  Armstead  is  apparently  better  sup- 
ported than  it  is  in  the  case  of  the  bank.  It 
does  not  appear  from  the  testimony  when  or 
how  he  became  a  stockholder,— whether  he 
was  an  original  subscriber,  or  a  transferee 
from  an  original  subscriber.  No  certificate 
of  his  stock  was  Introduced,  and  it  does  not 
appear  from  the  testimony  that  his  certifi- 
cate had  the  words  thereon  indicating  that 
the  same  had  been  fully  paid  up.  It  does 
appear,  however,  that  he  was  a  stockholder 
from  February,  1896,  until  May  22,  18»7, 
which  contradicts  the  impression  sought  to 
be  conveyed  by  his  answer  as  to  when  the 
services  of  plaintiffs  were  rendered  the  com- 
pany; and  plaintiffs  having  shown  he  was  a 
stockholder  in  May,  1897,  would  not  this  be 
enough  to  raise  the  presumption,  in  the  ab- 
sence of  anything  to  the  contrary,  that  he 
is  still  a  stockholder?  It  is  true  that  Arm- 
stead  may  have  a  valid  defense,  if  he  is  able 
to  satisfactorily  prove  that  he  was  an  inno- 
cent purchaser  without  notice  of  nonpay- 
ment of  this  stock;  but,  under  the  facts  in 
this  record,  we  do  not  think  the  court  should 
raise  such  a  presumption  in  his  favor,  and 
the  judgment  of  the  court  granting  a  nonsuit 
as  to  both  defendants  should  be  reversed. 

5.  The  defendants  in  error  filed  a  cross  bill 
of  exceptions  in  this  case,  in  which  excep- 
tion is  taken  to  the  ruling  of  the  court  in 
admitting,  over  objection  of  defendants' 
counsel,  testimony  of  those  parts  of  the  min- 
utes of  the  Rome  Electric  Light  Company 
which  appear  on  pages  84  and  35  of  said 
minutes,  in  regard  to  the  subscription  and 
payment  of  the  stock.  The  ground  of  said 
objection  was  that  the  evidence  offered  was 
not  a  full  statement  of  the  minutes  on  these 
subjects  of  subscription  and  payment,  but 
was  a  part  only;  pointing  out  that  other 
parts  of  the  minutes,  especially  pages  1  and 
6,  were  parts  of  the  same  transaction,  and 
should  be  introduced  with  the  portions  offer- 
ed. This  court  has  in  several  cases  recog- 
nized the  right  of  parties  litigant  to  intro- 
doce  only  a  portion  of  a  record  in  his  case, 
when  It  is  distinctly  specified  what  part  is 
offered.  That  was  done  in  this  case.  Jones 
V.  Grantham,  80  Ga.  472,  6  S.  B.  764;  Hen- 
derson V.  Francis,  75  Ga.  178;  Dowling  v. 
Feeley,  72  Ga.  559-667.  In  the  last  case  cit- 
ed it  was  held  that:    "Where  a  plaintiff  of- 


fered in  evidence  an  incomplete  return  of  an 
administrator  as  an  admission,  and  it  had 
folded  in  it  various  receipts,  accounts,  etc., 
referred  to  as  vouchers,  he  was  not  com- 
pelled to  put  them  in  evid^ice  along  with  the 
returns.  That  was  the  right  of  the  defend- 
ants, if  they  could  show  that  the  inclosed 
were  either  a  part  of  the  admission  or  con- 
nected therewith."  Refusing  to  compel  the 
plaintiffs  in  this  case  to  introduce  other  por- 
tions of  the  minutes  insisted  on  by  defend- 
ants' counsel  could  not  have  affected  them 
injuriously,  for  the  reason  that  they  had  the 
privilege  of  introducing  such  other  portions 
if  they  threw  any  light  upon  the  issue  under 
investigation. 

6.  It  was  further  objected  in  the  cross  bill 
that  the  court  erred  in  permitting;  over  the 
objection  of  defendants'  counsel,  the  wit- 
ness J.  King  to  answer  the  following  ques- 
tion propounded  by  plaintiffs'  counsel:  "I 
see  here,  Mr.  King,  the  subscription  made  by 
J.  S.  Lawrence,  to  be  paid  by  first  mortgage 
bonds  of  the  Rome  Street-Railroad  Company, 
of  the  par  value  of  $26,000.  Did  the  compa- 
ny ever  get  these  bonds?'  Defendants  ob- 
jected on  the  ground  that  all  this  matter 
was  in  writing,  and  called  the  court's  atten- 
tion to  the  minutes  on  page  6,  to  the  receipt 
of  J.  S.  Lawrence  for  478  shares  of  stock, 
and  some  other  entries  upon  the  minutes 
throwing  light  upon  the  transaction.  It  does 
not  make  any  difference  what  the  minutes  of 
this  company  show.  This  wltness^was  asked 
a  question  upon  his  personal  knowledge,  and 
claimed  to  have  personally  known  the  facts 
about  which  he  testified,  without  reference 
to  any  memoranda  or  record  copied  in  the 
books  of  the  company.  There  was  no  error 
for  the  court  to  admit  this  testimony. 

Judgment  on  main  bill  of  exceptions  re- 
versed. Judgment  on  cross  bill  affirmed. 
All  the  justices  concurring,  except  FISH,  J., 
absent  on  account  of  sickness. 


(U0Qa.6a2) 
NATIONAL  BANK  OF  ATHENS  r.  BX- 
CHANGB  BANK  OF  ATHENS. 

(Supreme  Court  of  Georgia.     May  16,  1900.) 

MORTOAQB— ASSIONMETNT     OP     NOTE— RIGHTS 

OF  ASSIQNEB^-JUNIQR  MORTGAGB-^DBC- 

LARATIONS   BT   ASSIGNOR. 

1.  Even  before  the  passage  of  the  act  of  No- 
vember 22,  1899,  *to  provide  for  the  more  full 
and  complete  transfer  of  rent  notes,  mortgage 
notes,"^ '^tc,  the  assignee  of  a  promissory  note 
secured  by  mortgage  was,  in  equity,  entitled  to 
all  the  benefits  of  the  security  thus  afforded, 
though  there  was  no  assigumei^t  to  him  of  the 
mortgage  itself. 

2.  In  such  a  case  the  assignee  of  the  note  had 
the  right  to  base  upon  the  mortgage,  although 
not  foreclosed,  an  equitable  claim  to  a  fund  in 
court  arising  from  a  sale  of  the  mortgaged 
property  under  a  lien  of  higher  dignity,  such 
fund  being  the  balance  left  after  satisfying 
that  lien;  and  the  fact  that  the  payment  of  the 
note  was  further  secured  by  an  indorsement 
thereon  was  not,  of  itself  alone,  sufficient  to 
subordinate  a  claim  of  this  kind  to  that  of  a 
contesting  claimant,  over  which,  in  the  absence 
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ot  sach  additional  security,  it  would,  in  equity, 
bare  been  entitled  to  priority. 

3.Tbe  equitable  claim  of  such  a  transferee 
to  a  fund  realized  in  the  manner  above  pointed 
out  is  superior  to  the  claim  of  another,  based 
upon  the  foreclosure  of  a  junior  mortgage, 
which,  together  with  the  execution  issued  there- 
on, had  been  duly  assigned  to  the  latter. 

4.  No  right  of  the  assignee  of  a  promissory 
note  with  respect  thereto  can  be  injuriously  af- 
fected by  a  declaration  or  admission  made  by 
the  assignor  after  he  had  parted  with  title  to 
the  paper. 

(»>[lubus  by  the  Court) 

Error  from  superior  court,  Clarke  county; 
H.  B.  Russell,  Judge. 

Action  between  the  National  Bank  of  Ath- 
ens and  the  Exchange  Bank  of  Athens. 
From  the  judgment,  the  national  bank  brings 
error.    Affirmed. 

Jno.  J.  Strickland,  for  plaintiff  in  error.  T. 
So  Mell,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  controUing  ques- 
tions tDYolved  in  this  case  are  those  indicated 
above. 

1.  Section  86S4  of  the  avil  Code  declares 
that  **the  transfer  of  notes  secured  by  a 
mortgage  or  otherwise  conveys  to  the  trans- 
feree the  benefit  of  the  security."  The  word 
"conveys"  Is  of  vital  significance.  The  em- 
ployment of  it  necessarily  makes  this  sec* 
tion  mean  that  the  transferee  of  a  prom- 
issory note  secured  by  mortgage  is,  without 
more,  to  have  all  the  substantial  benefits  of 
the  security  thus  afforded.  The  legislative 
Intent  that  this  result  should  foUow  the  mere 
assignment  of  the  note  Is  so  plainly  and 
clearly  expressed  that  it  will  not  do  for  the 
courts  to  say  it  shall  not  follow  unless  there 
be  also  an  assignment  of  the  mortgage. 
Without  such  assignment,  the  legal  title  to 
the  mortgage  remains  in  the  mortgagee.  Sec- 
Uon  2822  of  the  Civil  Code  declares  that  "aU 
Hens  provided  for  in  this  chapter  may  be  as- 
signed in  writing  and  not  otherwise."  The 
* 'chapter"  here  indicated  Is  chapter  8,  under 
title  4.  At  the  beginning  of  this  chapter  it 
is  declared  that  *'the  following  liens  are  es- 
tablished Id  this  state,"  and  the  enumeration 
which  follows  includes  'iiens  in  favor  of 
mortgagees."  See  Civ.  Code,  i  2787.  These 
two  sections  were  originally  codified  from 
the  lien  act  of  1873  (AcU  1873,  pp.  42--47).  In 
Bank  v.  Prater,  64  Oa.  612,  Jackson,  J.,  said, 
''Mortgages  are  provided  for  In  that  act;" 
and.  there  are  numerous  decisions  of  this 
court  to  the  effect  that  the  legal  title  to  a 
mortgage  cannot  be  passed  oth^*wise  than 
by  a  written  assignment  It  cannot,  how- 
ever, be  seriously  doubted  that  under  the 
provisions  of  section  8684  the  transferee  of 
a  promissory  note  secured  by  a  mortgage, 
even  without  an  assignment  of  the  mortgage, 
is,  with  reference  to  obtaining  the  benefit  of 
the  security  it  affords,  in  as  good  a  position 
to  assert  in  equity  a  daim  to  the  proceeds 
of  the  mortgaged  property  as  he  would  oc- 
cupy it  the  Assignment  had  covered  both  the 


note  and  mortgage.  To  hold  otherwise 
would  render  the  sectl<»  nugatory.  While  an 
assignee  of  a  note,  who  was  not  clothed 
with  the  legal  title  to  a  mortgage  securing 
the  same,  might  not,  by  virtue  of  the  law 
embraced  in  that  section,  be  entitled  to  fore- 
close the  mortgage  in  his  own  name,  yet  we 
see  no  reason  why  he  could  not.  In  equity, 
assert  a  claim  based  upon  the  ground  that 
he  was,  by  reason  of  having  taken  a  transfer 
of  the  note,  entitled  to  claim  in  an  equitable 
proceeding  the  benefit  of  the  security  afford- 
ed by  the  mortgage.  This  case  originated 
and  was  disposed  of  in  the  trial  court  prior 
to  the  passage  of  the  act  of  1899,  referred  to 
in  the  first  headnote,  and  must,  of  course, 
be  decided  here  accordingly;  but  it  Is  wor- 
thy of  note  that  this  act  made  a  broad  and 
sweeping  change  in  the  law.  Under  Its  pro- 
visions the  transferee  of  a  promissory  note 
secured  by  a  mortgage  may,  by  virtue  of  the 
transfer  of  the  note  alone,  and  without  an 
assignment  of  the  mortgage,  foreclose  It  In 
his  own  name.    See  Acts  1899,  p.  90. 

2.  If  the  proposition  laid  down  in  the  first 
headnote  is  sound,  such  a  transferee  has  the 
same  right  to  base  upon  the  unforeclosed 
mortgage  an  equitable  daim  to  a  fund  arising 
In  the  manner  pointed  out  In  the  second  head- 
note  as  the  original  mortgagee  would  have. 
We  may,  therefore,  for  our  present  purpose, 
deal  with  such  a  transferee  as  If  he  held  the 
legal  title  to  the  mortgage.  Indeed,  it  ap- 
peara  from  the  record  of  this  case  that  the 
Exchange  Bank,  which  was  claiming  undar 
an  unforeclosed  mortgage,  had  acquired  title 
thereto  before  coming  into  court  and  iM^Ply^g 
for  the  fund,  but  it  did  not  get  the  assign- 
ment of  the  mortgage  whoi  It  took  the  trans 
fer  of  the  note;  and  its  right,  under  th( 
facts  appearing,  depend  upon  how  far  thai 
transfer  operated  to  Invest  it  with  the  benefit 
of  the  security.  This  court,  in  Sims  v.  Kidd, 
56  Ga.  626,  decided  that  the  holder  of  an  un- 
foreclosed mortgage  might  base  upon  it  an 
equitable  claim  to  a  surplus  in  court  reallxed 
from  the  sale  of  the  mortgaged  property,  if 
the  mortgagor  was  insolvent,  and  that  in  such 
a  case  the  mortgagee  would  be  entitled  to  the 
fund  if  his  equity  thereto  was  superior  to 
that  of  another  claiming  the  money.  In  Bak- 
er T.  Gladden,  72  Ga.  469,  it  was  held  that 
"the  holder  of  an  unforeclosed  mortgage  can- 
not claim  at  law  the  balance  of  a  fund  aris- 
ing from  the  sale  of  the  property  covered 
by  the  mortgage,  after  paying  the  judgment 
under  which  It  was  sold,  and  which  was  older 
than  the  mortgage,  but  he  can  make  such  a 
daim  In  equity;  and  this  could  be  done  on 
a  money  rule,  with  proper  allegations  show- 
ing the  insolvency  of  the  debtor,  and  that. the 
mortgage  creditor  would  be  without  remedy 
unless  such  fund  wera  awarded  to  hhn.**  The 
rule  thus  announced  was  applied  as  follows: 
^Certain  property  havhig  been  sold  under  a 
Judgment,  which  was  the  oldest  lien  thereon, 
after  satisfying  it  the  balance  of  the  money 
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arising  from  the  sale  should  have  been  paid 
U>  an  unforeclosed  mortgage,  in  preference  ta 
Junior  Judgments,  under  proper  pleadings  to 
claim  it"  Again,  in  Ennis  v.  Harralson,  101 
Ga.  2S2,  28  S.  E.  839,  this  court  strongly  in- 
timated that  the  holder  of  an  unforeclosed 
mortgage  might  claim  the  proceeds  of  the 
sale  of  the  mortgaged  property,  if  he  showed 
equitable  reasons  entitling  him*  to  do  so, 
among  which  it  would  be  necessary  for  him 
to  show  that  the  mortgagor  was  insolvent. 
The  principle  established  seems  to  be  that 
money  in  court  may  be  claimed  upon  an  un- 
foreclosed mortgage  when  the  holder  has  a 
superior  equitable  right  to  the  fund,  and  is 
otherwise  without  remedy.  It  was  earnestly 
insisted  in  the  argument  here  that  such  a 
mortgagee  Is  not  remediless  if  the  note  secured 
by  the  mortgage  is  further  secured  by  the  in- 
dorsement of  a  solvent  person  other  than  the 
mortgagor.  We  cannot  assent  to  the  correct- 
ness of  this  proposition.  If,  in  a  contest  be- 
tween a  mortgage  holder  and  another  cred- 
itor of  the  mortgagor,  such  holder  is,  relative- 
ly to  the  proceeds  of  the  property  of  the  com- 
mon debtor,  without  remedy  except  by  a  re- 
sort to  the  mortgage  lien,  this  Is  enough  to 
enable  him  to  prevail,  provided,  as  between 
the  two  claimants,  viewed  solely  with  refer- 
ence to  such  proceeds,  he  has  the  superior 
equity.  We  have  not  overlooked  the  equi- 
table rule  that  a  creditor  holding  two  liens, 
the  enforcement  of  either  of  which  would  re- 
sult in  the  satisfaction  of  his  claim,  may,  at 
the  instance  of  another  creditor  of  the  same 
debtor,  be  compelled  to  make  his  money  out 
of  the  property  covered  by  one  of  the  liens, 
when  he  will  not  thereby  be  Injured,  end 
when  this  is  essential  to  the  protection  of 
the  other  credftor.  This  rule,  however,  ap* 
plies  only  where  the  two  securities  held  by 
the  creditor  first  mentioned  both  cover  prop- 
erty of  the  common  debtor.  It  cannot  be  so 
extended  as  to  force  a  creditor  who,  besides 
holding  a  lien  on  property  of  such  debtor.  Is 
further  secured  by  an  indorsement  made  by  a 
third  person,  to  abandon  his  lien  and  look  to 
the  other  security  in  order  that  another  cred- 
itor may  realize  upon  his  claim.  This  is  so 
because.  If  the  Indorser  should  be  compelled 
to  pay  the  debt,  he  would,  in  equity,  become 
immediately  subrogated  to  all  of  the  rights 
of  the  creditor  whose  claim  he  satisfied. 

3.  The  principle  announced  In  the  third 
headnote  Is  fully  sustained  by  the  decision  in 
Baker  r.  Gladden,  supra,  and  the  reasoning 
of  Mr.  Justice  Blandford  in  support  of  the 
same. 

4.  The  fourth  headnote  rests  upon  the  fa- 
miliar rule  that  one  who  sells  property  to  an- 
other cannot  thereafter,  by  any  admission  or 
declaration,  prejudicially  affect  the  purchas- 
er's rights  in  the  premises.  Accordingly, 
when  the  holder  of  a  promissory  note  sells 
and  transfers  it  to  another,  the  seller  cannot 
thereafter  defeat  the  purchaser's  right  to  col- 
lect it  by  falsely  representing  to  a  third  per- 


son that  the  note  had  been  paid.  The  person, 
to  whom  such  a  representation  is  npade,  in 
acting  upon  it,  does  so  at  his  peril.  If,  in 
subsequent  litigation  between  himself  and  the 
assignee  of  the  note,  it  becomes  essential  to 
establish,  as  matter  of  fact,  that  the  note 
was  paid,  the  third  person  Is,  of  course,  at 
liberty  to  do  so,  by  competent  evidence;  but 
he  will  not  be  permitted,  in  attempting  to  es- 
tablish such  fact,  to  put  in  evidence  against 
the  transferee  the  mere  sayings  or  declara- 
tions of  his  vendor,  made  after  the  latter  had 
parted  with  all  title  to  and  interest  In  the 
note.  Judgment  aflirmed.  All  the  Justices 
concurring,  except  FISH,  J^  absent  on  ac- 
count of  sickness. 
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DB  VAUGHN  v.  BYROM- 

(Supreme  Court  of  Georgia.     June  4,  1000.) 

APPEAL.  — BILL  OP  KXCBPTIONS  —  PARTIES — 
EXECUTION  SALE— DISTRIBUTION  OP  PRO- 
CEEDS—JUSTICES OF  THE  PEACE-JURISDIC- 
TION—CHATTEL  MORTGAGE —  FORECLOSURE 
—LEVY  OP  EXECUTION. 

1.  A  levying  officer,  ruled  for  money,  and  who 
Is  manifestly  a  mere  stakeholder,  with  no  inter- 
est in  the  result  of  the  case,  is  not  a  necessary 
party  to  a  hill  of  exceptions  sued  out  hy  one  of 
the  contestants  for  the  fund. 

2.  When  property  is  sold  under  execution,  and 
the  purchaser  at  first  refuses  to  comply  with 
his  bid,  but  after  a  second  sale  of  the  property, 
at  which  he  again  becomes  the  purchasei;,  he 
pays  the  amount  of  his  bid  at  the  first  sale,  as 
such,  and  brings  a  rule  against  the  officer  claim- 
ing  the  money  under  a  process  in  his  favor 
against  the  person  whose  property  was  sold, 
and  the  holder  of  the  process  under  which  the 
sale  was  had  becomes  a  party  to  the  proceed- 
ings, and  claims  the  amount  in  the  officer's 
hands  as  the  proceeds  of  the  first  s^le,  neither 
of  the  parties  setting  up  any  claim  to  the  fund 
under  the  second  sale,  as  between  these  par^ 
ties  the  right  to  the  fund  will  be  determined  as 
it  the  second  sale  had  not  taken  place. 

3.  A  justice  of  the  peace  has  no  authority  to 
foreclose  a  chattel  mortgage  when  the  princi- 
pal of  the  debt  secured  by  the  mortgage  ex- 
ceeds $100,  and  an  execution  issued  by  such  an 
officer  upon  an  affidavit  which  recites  that  fact 
is  a  nullity. 

4.  The  issuing  of  an  execution  is  essential  to 
a  complete  foreclosure  of  a  chattel  mortgage. 
The  making  of  the  affidavit  required  by  law 
will  not,  alone,  constitute  a  foreclosure. 

5.  An  unforeclosed  mortgage  cannot  be  the 
basis  of  a  claim  for  money  on  a  rule  to  distrib- 
ute, unless  it  be  shown  that  the  holder  of  the 


mortgage  would  otherwise  be  remediless. 

6.  When  property  which  is  subject  to  a 
mortgage  which  has  not  been  foreclosed  is  lev- 
ied on  by  other  process,  the  lien  of  which  is 
junior  to  that  of  the  mortgage,  '*the  entire  es- 
tate" cannot,  under  such  levy,  be  sold,  so  as  to 
allow  the  mortgagee  to  claim  the  proceeds  of 
the  sale,  unless  the  mortgagor,  the  mortgagee, 
and  the  levying  creditor  consent. 

7.  The  Judgment  rendered  in  awarding  the 
fund  in  controversy  in  the  present  case  was 
consistent  with  the  rules  above  announced. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  Littlejohn,  Judge. 

Rule  by  De  Vaughn  against  Bowen,  as 
constable.  W.  T.  Byrom  became  a  party  by 
intervention,  claiming  the  fund.     Judgment 
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for  claimant,  and  De  Yanglm  brings  error. 
Affirmed. 

Thomson  &  Whipple,  J.  W.  Haygood,  and 
Jas.  K.  Hlnes,  for  plaintiff  in  error.  J.  M. 
Dii  Free  and  Greer  &  Felton,  for  defendant 
in  error. 

COBB,  J.  De  Vaughn  brought  in  the  Jus- 
tice's court  a  rule  against  BoT^en,  as  consta- 
ble; claiming  a  fund  in  the  hands  of  the  lat- 
ter. Byrom  became  a  party  to  the  proceed- 
ing by  intervention,  and  set  up  a  claim  to  the 
fund.  The  case  was  by  consent  appealed 
to  the  superior  court,  where  the  issues  in- 
volved were  submitted  to  the  decision  of 
the  judge  without  the  intervention  of  a  jury. 
At  the  hearing  the  following  facts  appeared: 
On  Jime  18,  1896,  Sam  Rowell  executed  and 
delivered  to  De  Vaughn  a  mortgage  upon  a 
mule  to  secure  a  debt  of  $150,  and  on  Jan- 
uary 7,  1897,  executed  and  delivered  to  By- 
rom a  mortgage  upon  the  same  property  to 
secure  a  debt  of  $131.  On  December  28, 1897, 
Byrom  made  an  affidavit  that  there  was  due 
on  his  mortgage  the  sum  of  $56  principal 
and  $2.90  interest,  and  upon  this  affidavit  a 
mortgage  execution  was  issued  by  a  justice 
of  the  peace.  The  property  described  in  the 
mortgage  was  seized  under  this  execution, 
and  was,  after  being  duly  advertised,  sold 
on  a  regular  constable's  sale  day  to  De 
Vaughn  for  $65;  he  being  the  highest  bid- 
der. On  the  day  of  sale  De  Vaughn  placed 
in  the  hands  of  the  constable  a  mortgage  exe- 
cution for  $100  principal  and  $11.31  interest, 
which  had  been  Issued  by  a  justice  of  the 
peace  on  an  affidavit  that  there  was  due  on 
the  mortgage  above  referred  to  "the  sum  of 
one  hundred  and  six  dollars  and  "/loo  in- 
terest to  date.**  There  was  no  agreement  be- 
tween the  parties  interested  that  the  "en- 
tire estate"  in  the  property  be  sold,  but  By- 
rom knew  that  the  mortgage  execution  of  De 
Vaughn  was  in  the  hands  of  the  constable 
when  the  property  was  sold.  Both  the  mort- 
gagees were  present  at. the  sale  and  bid  on 
the  property.  De  Vaughn  at  first  refused  to 
comply  with  his  bid,  and  the  property  was 
readvertised  and  sold  a  second  time  under 
the  mortgage  execution  of  Byrom,  as  well 
as  an  execution  in  favor  of  Gabe  Lippman, 
and  also  an  execution  which  had  been  issued 
by  the  county  Judge  upon  the  foreclosure  of 
the  mortgage  held  by  De  Vaughn.  De 
Vaughn  became  the  purchaser  at  this  sale  at 
the  sum  of  $45,  but  in  his  testimony  he  says 
that  he  "afterwards  paid  the  money  into  court 
that  the  mule  first  brought  at  the  first  sale, 
to  wit,  sixty-five  dollars,**  and  the  allegations 
in  his  petition  for  the  rule  distinctly  set  up  a 
claim  to  the  $65  as  the  amount  of  his  bid  at 
the  first  sale,  it  being.  In  substance,  alleged 
that  the  execution  in  his  favor  issued  by  the 
Justice  was  placed  in  the  hands  of  the  con- 
stable, that  "the  entire  interest*'  In  the  mort- 
gaged property  might  be  sold;  that  he  would 


not  have  bid  at  all  If  the  equity  of  redemp- 
tion only  had  been  sold;  that  $65  is  the  full 
value  of  the  property,  and,  as  his  mortgage 
Is  older  in  date  than  the  one  held  by  By- 
rom, be  was  entitled  to  "the  amount  of  hia 
bid,  to  wit,  sixty-five  dollars,'*  under  the 
mortgage  execution  issued  by  the  county 
Judge  subsequently  to  the  sale;  that  he 
claimed  the  fund  as  the  proceeds  of  the  first 
sale.  Byrom,  in  his  intervention,  set  up 
that  he  objected  to  the  second  sale,  and  the 
same  was  had  over  his  protest;  that  he  had 
no  connection  therewith  and  claimed  nothing 
thereunder;  that  under  the  first  sale  only 
the  equity  of  redemption  was  sold,  as  the 
mortgage  of  De  Vaughn  had  not  been  then 
legally  foreclosed,  and  there  was  no  agree- 
ment between  De  Vaughn,  Rowell,  and  him- 
self that  the  entire  Interest  in  the  property 
should  be  sold.  The  Judge  awarded  the  fund 
to  the  mortgage  execution  in  favor  of  Byrom, 
and  to  this  ruling  De  Vaughn  excepted* 

1.  When  the  case  was  called  in  this  court 
a  motion  was  made  to  dismiss  the  writ  of 
error  for  the  reason  that  the  constable  was 
not  made  a  party  thereto.  It  does  not  appear 
from  the  record  that  the  constable  Is  at  all 
interested  in  the  result  of  the  case.  He  Is  a 
mere  stakeholder.  Under  such  circumstan- 
ces the  constable  is  not  a  necessary  party  to 
the  writ  of  error.  Civ.  Code,  }  5562;  Craig 
V.  Webb,  70  Ga.  188;  Moore  v.  Brown,  81 
Ga.  10,  6  S.  B.  833  (Syl.,  point  2).  The  cases 
of  Bird  V.  Harris,  63  Ga.  433,  and  Brown  v. 
Wylie,  64  Ga.  435,  were  decided  before  the 
passage  of  the  act  now  embodied  in  the  sec- 
tion of  the  Code  above  cited. 

2.  It  is  unnecessary  to  determine  what 
would  be  the  rights  of  the  parties  at  interest 
in  this  case  under  the  second  sale  had  under 
the  mortgage  execution  in  favor  of  Byrom. 
De  Vaughn,  in  his  petition  for  a  rule  against 
the  constable,  distinctly  sets  up  a  claim  to 
the  money  as  the  proceeds  of  the  first  sale; 
and  Byrom,  in  his  intervention,  in  terms  re- 
pudiates all  claim  under  the  second  sale,  and 
expressly  asks  that  the  fund  be  distribnted 
as  the  proceeds  of  the  first  sale.  As  no  one 
else  interested  in  the  matter  is  before  the 
court,  the  case  will  be  decided  upon  the  Is- 
sues as  made  in  the  pleadings  of  the  parties, 
and,  as  such  issues  relate  exclusively  to  the 
first  sale,  they  will  be  determined  as  if  a  sec- 
ond sale  had  never  taken  place. 

3, 4.  A  mortgage  on  personal  property  Is  not 
foreclosed  until  the  mortgagee,  his  agent  or 
attorney,  makes  affidavit  of  the  amount  of 
principal  and  interest  due  on  the  mortgage, 
annexes  such  affidavit  to  the  mortgage,  files 
the  same  with  an  officer  authorized  to  issue 
an  execution  thereon,  and  has  an  execution 
duly  issued.  Civ.  Code,  H  2753,  2760.  The 
making  of  the  affidavit  alone  does  not  con- 
stitute a  foreclosure.  Such  being  true,  the 
mortgage  held  by  De  Vaughn  was  not  a  fore- 
closed mortgage  at  the  date  of  the  first  sale; 
the  execution  issued  by  the  justice  of  the 
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peace  on  the  ai&daylt  thereto  annexed  being 
a  nullity,  as  it  appeared  on  the  face  of  the 
affidavit  that  the  amount  of  the  principal  due 
on  the  mortgage  exceeded  $100.  Even  if  the 
affldarlt  had  been  in  other  reispects  regular, 
the  execution  would  have  been  a  nullity,  for 
the  reason  that  the  Justice  had  no  Jurisdiction 
In  the  matter.    See  Id.  }  2700. 

5.  The  general  rule  is  that  an  unforeclosed 
mortgage  cannot  be  used  as  the  basis  of  a 
claim  for  money  which  is  in  court  for  dis- 
tribution. Thornton  v.  Wilson,  55  Oa.  007. 
An  exception  to  this  rule  is  when  It  appears 
that  the  mortgagee  would  otherwise  be  reme- 
diless. See  National  Bank  of  Athens  v.  Ex- 
change Banlc  of  Athens  (Ga.;  March  term, 
1»00)  3tS  S.  E.  265»  and  cases  cited.  There  is 
nothing  in  the  present  case  to  bring  it  within 
the  exception,  and  the  general  rule  must  be 

-  applied. 

6.  When  property  which  is  subject  to  a 
mortgage  which  has  not  been  foreclosed  has 
been  levied  on  by  other  process,  the  lien  of 
which  is  Junior  to  that  of  the  mortgage,  the 
effect  of  the  levy  is  to  seize  the  equity  of  re- 
demption only,  and  this  interest  in  the  prop- 
erty will  be  all  that  will  pass  to  the  pur- 
chaser. See  Harwell  v.  Fitts,  20  Ga.  723; 
Hynds  Mfg.  Oo.  v.  Oglesby  &  Meador  Grocery 
Go.,  9a  Ga.  542,  21  S.  E.  63.  The  sale  may, 
however,  be  converted  into  a  sale  of  the  en- 
tire interest  in  the  property  by  the  concur- 
rent consent  of  the  mortgagor,  mortgagee, 
and  levying  creditor,  and  in  such  case  the 
proceeds  of  the  sale  will  be  applied  to  the 
payment  of  the  unforeclosed  mortgage  accord- 
ing to  its  priority.  Civ.  Code,  S  2759.  In 
the  absence  of  such  consent  only  the  equity 
of  redemption  will  pass  to  the  purchaser. 
The  mere  placing  of  the  mortgage  in  the 
hands  of  the  levying  officer  will  not  dispense 
with  the  necessity  of  having  the  three  persons 
referred  to  malce  an  express  consent  that  the 
entire  interest  in  the  property  be  sold.  See 
Rich  V.  Colquitt,  65  Ga.  113;  Hynds  Mfg. 
Co.  V.  Oglesby  &  Meador  Grocery  Co.,  supra. 
There  was  no  consent  in  the  present  case 
that  the  entire  interest  in  the  property  be 
sold,  and  for  this  reason  De  Vaughn  could 
not  claim  the  fund  in  court  on  his  mortgage, 
which  was  unforeclosed  at  the  date  of  the 
first  sale.  The  rights  of  the  parties  are  to  be 
determined  as  they  existed  on  the  day  of 
sale,  and,  as  on  that  day  the  mortgage  of 
De  Vaughn  was  unforeclosed,  a  subsequent 
foreclosure  will  not  be  allowed  to  place  De 
Vaughn  in  any  better  position,  or  in  any  way 
to  Interfere  with  the  rights  of  Byrom  as  they 
became  established  by  the  transaction  that 
took  place  on  the  day  of  sale. 

7.  There  being  no  evidence  that  Byrom  in 
any  way  misled  De  Vaughn  as  to  his  rights, 
so  that  it  would  be  inequitable  for  him  to 
stand  on  his  strict,  legal,  technical  rights  in 
the  matter,  the  Judge  did  not  err  in  award- 
ing the  fund  to  him.  Judgment  affirmed. 
All  the  Justices  concurring,  except  FISH,  J«, 
absent  on  account  of  sickness. 
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DEBNAM  V.  SOUTHERN  BELL  TESL.  CO. 

(Supreme  Court  of  North  Carolina.    June  7, 
1900.) 

RBMOVAL  OF  CAUSES  —  FORBION  CORPORA- 
TIONS—ACTIONS AGAINST— FEDERAL  QUES- 
TIONS-CONSTITUTIONAL   LAW. 

1.  The  refusal  to  permit  a  foreign  corporation 
which  has  become  a  domestic  corporation,  in 
pursuance  of  Pub.  Laws  1809,  c.  02,  to  remove 
an  action  against  it  for  personal  injuries  to  a 
federal  court,  does  not  abridge  its  privileges 
and  immunities  as  a  citizen  of  the  United 
States,  or  deprive  it  of  its  property  without  due 
process  of  law,  and  of  the  equal  protection  of 
the  laws,  as  guarantied  by  the  United  States 
constitution. 

2.  The  state  court  cannot  be  deprived  of  its 
jurisdiction  by  the  miere  filing  of  a  petition 
regular  in  form  for  removal  to  a  federal  court, 
but  the  petition  for  removal,  taken  in  con- 
nection with  the  complaint,  must  show  a  prima 
facie  right  of  removal^  and,  if  defendant  does 
not  show  a  prima  facie  right,  the  state  court 
may  retain  the  cause  for  further  proceedings. 

8.  Pub.  Laws  1809,  c.  62,  §  1,.  provides  that 
every  foreign  telephone  company  desiring  to  do 
business  in  North  Carolina  shall  become  a  do- 
mestic corporation  by  filing  with  the  secretary 
of  state  copies  of  its  charter  and  by-laws, 
duly  authenticated.  Section  8  provides  that, 
when  such  corporation  has  complied  with  such 
act,  it  shall  immediately  become  a  corporation 
of  the  state,  and  shall  enjoy  all  the  privileges 
and  be  subject  to  the  liability  of  state  corpo- 
rations, as  if  it  had  been  originally  created 
under  the  state's  laws,  and  may  sue  and  be 
sued  in  the  state  courts.  Held,  that  a  foreign 
telephone  company,  on  compliance  with  such 
act,  becomes  a  domestic  corporation,  and  not 
a  mere  licensee  to  do  business  in  the  state. 

4.  A  foreign  corporation,  which  has  become  a 
domestic  corporation  by  compliance  with  Pub. 
Laws  1899,  providing  the  manner  in  which 
forei^  corporations  may  become  domestic  cor- 
porations, cannot  remove  the  cause  to  the 
United  States  circuit  court  when  sued  by  a 
citizen  as  a  North  Carolina  corporation  on  a 
cause  of  action  which  discloses  no  federal 
questions. 

Faircloth,  C.  J.,  and  Furches*  J.,  dissenting. 

Appeal  from  superior  court,  Durham  coun- 
ty;  Brown,  Judge. 

Action  by  Walter  K.  Debnam  against  the 
Southern  Bell  Telephone  Company.  From 
an  order  denying  its  petition  for  removal  to 
the  circuit  court  of  the  United  States,  de- 
fendant appeals.    Affirmed. 

Robert  C.  Strong,  for  appellant.  Boone, 
Bryant  &  Biggs,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  brought 
to  recover  damages  sustained  by  the  plain- 
tiff through  the  allied  negligence  of  the 
defendant  In  apt  time,  and  without  filing 
an  answer,  the  defendant  filed  its  petition 
for  removal  to  the  circuit  court  of  the  United 
States.  The  complaint  alleges  'that  the  de- 
fendant is  a  corporation  duly  organized  and 
is  doing  business  in  North  Carolina,  and  has 
become  and  is  a  domestic  corporation  under 
the  laws  of  said  state."  There  is  no  other 
allusion,  express  or  Implied,  In  the  complaint 
as  to  its  having  ever  been  incorporated  in 
any  other  state. 

The  affidavit  upon  which  the  petition  is 
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baKed  lH  as  follows:  '*0,  A.  Dozier,  first  be- 
ing- duly  sworn  by  mOf  maketb  oath  that  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany Is  a  corporation  under  and  by  virtue 
of  the  laws  of  the  state  of  New  York,  and 
that  none  of  Its  Incorporators,  stockholders, 
or  directors  are  residents  or  resident  of  the 
state  of  North  Carolina,  or  citizens  or  citi- 
zen of  said  state  of  North  Carolina,  nor  are 
any  citizen  or  citizens  of  the  state  of  North 
Carolina  interested  in  said  company.  Fur- 
ther, that  none  of  said  incorporators,  or 
their  successors  or  stockholders  or  directors, 
have  ever  been  citizens  or  citizen  or  resi- 
dents or  resident  of  said  state  of  North  Caro- 
lina, nor  have  any  citizen  or  citizens  of 
North  Carolina  ever  had  an  interest  in  said 
corporation.  (2)  That  having  very  valuable 
property  in  North  Carolina  at  the  present 
time,  and  at  and  before  and  after  the  meet- 
ing of  the  general  assembly  of  North  Caro- 
lina, during  the  year  A.  D.  1890,  it  was 
forced,  for  the  protection  of  Its  said  prop- 
erty, which  it  had  built  and  constructed  in 
said  North  Carolina  under  authority  of  its 
laws,  to  file  its  charter  under  the  direction 
of  *An  act  to  provide  a  manner  in  which  for- 
eign corporations  may  become  domestic  cor- 
porations,' ratified  by  said  general  assembly 
on  the  10th  day  of  February,  A.  D.  1899; 
further,  that  it  submits  that  the  filing  of  its 
said  charter,  as  aforesaid,  did  not  operate  to 
make  It  a  citizen  of  the  said  state  of  North 
Carolina.    O.  A.  Dozier,  Manager/' 

The  act  referred  to  is  chapter  62,  Pub. 
Laws  1899,  ratified  on  the  10th  day  of  Feb- 
ruary, 1899.  The  essential  features  of  said 
act  are  as  follows: 

Section  1  provides  that  every  telegraph, 
telephone,  express,  insurance,  steamboat, 
and  railroad  company  organized  under  the 
laws  of  any  other  state  or  government,  de- 
siring to  carry  on  any  business  in  this  state, 
shall  become  a  domestic  corporation  by  filing 
in  the  office  of  the  secretary  of  state  copies 
of  its  charter  and  by-laws,  duly  authenti- 
cated. 

Section  2,  that  all  parts  of  charter  or  by- 
laws in  contravention  of  the  laws  of  this 
state  shall  be  null  and  void  in  this  state. 

"Sec.  3.  That  when  any  such  corporation 
shall  have  complied  with  the  provisions  of 
this  act  above  set  out,  it  shall  thereupon 
Immediately  become  a  corporation  of  this 
state,  and  shall  enjoy  the  rights  and  privi- 
leges and  be  subject  to  the  liability  of  cor- 
porations of  this  state  the  same  as  if  such 
corporation  had  been  originally  created  by 
the  laws  of  this  state.  It  may  sue  and  be 
sued  in  all  courts  of  this  state  and  shall  be 
subject  to  the  jurisdiction  of  the  courts  of 
this  state  as  fully  as  if  such  corporation 
were  originally  created  under  the  laws  of 
the  state  of  North  Carolina. 

"Sec.  4.  l^at  on  and  after  the  first  day 
of  June,  eighteen  hundred  and  ninety-nine,  it 
shall  be  unlawful  for  any  such  corporation 
to  do  business  or  to  attempt  to  do  business 


in  this  state  without  having  fully  compiled 
with  the  requirements  of  this  act" 

Section  5  provides  the  penalty  for  rioiat- 
ing  any  provision  of  this  act  and  the  method 
of  its  collection. 

"Sec.  6.  No  such  for^gn  corporatloD  is  al- 
lowed to  sue  in  the  courts  of  this  state  un- 
less domesticated. 

"Sec.  7.  No  such  foreign  corporation  men- 
tioned in  the  preceding  section  of  this  act, 
shall  be  allowed  to  enter  into  a  contract 
in  the  state  of  North  Carolina  on  or  after 
the  first  day  of  June,  eighteen  hundred  and 
ninety-nine,  nor  shall  any  such  contract  here- 
tofore or  hereafter  made  or  attempted  to  be 
made  and  entered  into  by  such  corporation 
in  the  state  of  North  Carolina  be  enforced 
by  such  corporation  unless  such  corporation 
shall  on  or  before  the  first  day  of  June, 
1889,  become  a  domestic  corporation  under  • 
and  by  virtue  of  the  laws  of  North  Caro- 
lina." 

Section  8  prescribes  the  penalty  for  any 
foreign  corporation  doing  business  in  this 
state  without  domestication. 

The  court  below  denied  the  defendants 
motion  to  remove  on  the  grounds  "(1)  that 
the  petition  is  defective  on  its  face;  (2)  that, 
considering  the  affidavit  aforesaid  filed  by 
defendant  along  with  its  petition,  the  de- 
fendant is  a  corporation  of  the  state  of 
North  Carolina." 

The  defendant  excepted,  and  appealed,  as- 
signing, among  other  errors,  including  that 
of  citizenship,  the  following:  That  the 
"opinions,  conclusions,  and  adjudication  of 
the  court  below  were  erroneous,  (a)  the  same 
being  repugnant  to  article  1,  S  8,  of  the  con- 
stitution of  the  United  States,"  as  well  as 
various  statutes  enumerated;  "(b)  also  re^ 
pugnant  to  article  14,  }  1,  of  the  constitution 
of  the  United  States,  in  that  the  state  of 
North  Carolina,  in  enforcing  the  said  *An 
act  to  provide  a  manner  in  which  foreign 
corporations  may  become  domestic  corpora- 
tions,' abridges  the  privileges  and  immuni- 
ties of  this  defendant,  a  citizen  of  the  United 
States,  and  deprives  this  defendant  of  its 
property  without  due  process  of  law,  and 
deprives  it  of  the  equal  protection  of  the 
laws;  wherein  was  drawn  in  question  the 
validity  of  the  said  statutes  and  authority 
exercised  thereunder,  and  the  validity  of  a 
statute  of  said  North  Carolina,  on  the  ground 
of  repugnancy  to  the  constitution  of  the 
United  States;  and  also  the  construction  of 
above-named  clauses  especially,  and  other 
clauses  of  said  United  States  constitution 
and  said  United  States  statutes." 

The  question  of  diverse  citizenship  is  the 
only  one  presented  by  the  record,  bnt  we 
will  briefiy  notice  the  remaining  contentions. 

Article  1,  S  8,  Const  U.  8.,  is  a  very  com- 
prehensive section,  and,  as  the  particular 
repugnancy  was  not  pointed  out  to  us  on 
the  argument,  we  are  at  a  loss  how  to  an- 
swer it  further  than  to  say  we  see  no  merit 
In  the  defendant's  contention.    We  cannot 
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ondenrtaxkd  how  a  refneal  to  pennlt  a  do- 
mestic corporation  to  remove  an  action  for 
personal  Ixijnry  "abridges  the  privileges  and 
immunities  of  this  defendant"  as  *'a  citizen 
of  the  United  States."  We  are  equally  un- 
able to  admit  that  a  trial  in  the  courts  of 
tbls  state  ipso  facto  "deprives  this  defend- 
ant of  its  property  without  due  process  of 
law,  and  deprives  it  of  the  equal  protection 
of  the  laws/*  We  presume  that  these  as- 
signments of  error  are  Intended  to  be  taken 
in  connection  with  those  that  follow,  and  are 
supposed  legal  inferences  from  the  alleged 
right  of  removal.  The  questions  argued 
were  those  arising  from  alleged  diverse  citi- 
zenship, and  the  supposed  existence  of  such 
a  federal  question  as  would  prevent  our 
passing  upon  the  legality  of  removal. 

It  is  but  Just  to  say  that  they  were  ably 
argued,  both  orally  and  by  brief.  The  de- 
fendant contends  that,  while  the  cause  of 
action  does  not  raise  a  federal  question  in 
any  view,  the  petition  for  removal  does  raise 
a  federal  question,  to  wit,  the  right  of  re- 
mova]«  which,  of  itself,  ousts  the  jurisdiction 
of  the  state  courts.  In  other  words,  that, 
no  matter  what  may  be  the  nature  of  the 
action,  a  defendant  can  absolutely  stop  all 
further  proceedings  in  the  state  courts  by 
a  mere  petitl<m  for  removal,  and  that  the 
state  courts  cannot  pass,  even  in  the  first 
Instance,  upon  their  own  Jurisdiction,  provid- 
ed only  that  the  petition  is  regular  in  form, 
DO  matter  how  apparent  may  be  its  essential 
want  of  validity. 

We  cannot  think  that  this  is  the  law.  No 
court  has  a  right  to  abandon  its  own  lawful 
jurisdiction  when  properly  invoked,  any  more 
than  It  has  to  Infringe  upon  the  exclusive 
or  paramount  Jurisdiction  of  another  trIbunaL 
The  state  court  clearly  has  original  Jurisdic- 
tion of  the  action  at  bar,  subject  to  be  de- 
feated by  the  defendant's  right  of  removal. 
If  such  right  exists.  Such  existing  right  of 
removal  may  be  waived  by  the  defendant  or, 
rather,  it  is  lost  if  not  claimed  In  apt  time 
and  in  strict  accordance  with  the  terms  of 
the  statute.  The  petition,  taken  in  connec- 
tion with  the  complaint^  must  show  a  prima 
facie  right  of  removal;  in  which  event  it 
Is  the  duty  of  the  state  court  to  grant 
the  order  of  removal,  and  stay  all  further 
proceedings.  If  the  defendant  does  not  show 
a  prima  facie  right  it  Is  the  duty  of  the  state 
court  to  retain  the  cause  for  such  further 
proceedings  as  may  be  proper.  It  is  not  a 
question  of  discretion  for  either  tribunal, 
but  one  of  absolute  right,  involving  the  vital 
fact  of  Jurisdiction;  and  the  relinquishment 
of  Jurisdiction  by  one,  or  its  assumption  by 
the  other,  would  not  confer  the  right  of  re- 
moval if  it  did  not  already  exist.  It  would 
seem  that,  for  the  purposes  of  the  motion, 
disputed  facts  are  pn^erly  determinable  by 
the  federal  courts;  but  the  principle  is  fully 
recognized  by  the  supreme  court  of  the 
United  States  that  *the  state  court  is  not 
required  to  let  go  its  Jurisdiction  until  a 


case  is  made  which,  upon  Its  face,  shows  that 
the  petitioner  can  remove  the  cause  as  a  mat- 
ter of  right."  Removal  Oases,  100  U.  &  467, 
474,  26  L.  Bd.  693;  Amory  v.  Amory,  96 
U.  S.  186,  24  L.  Bd.  428;  Yulee  v.  Vose.  99 
U.  &  689,  64IS,  26  L.  Bd.  866;  Stone  v.  South 
CSarolina,  117  U.  &  480,  482,  6  Sup.  Ot  799. 
29  L.  Bd.  982;  Howard  v.  Railway  Oo.,  122 
N.  C.  944,  963,  964,  29  8.  B.  778;  Bradley  v. 
RaltaxMid  Oa,  119  N.  a  744,  and  Appendix, 
918,  26  S.  B.  169.  It  has  also  been  held  that 
'the  circuit  court  of  the  United  States  has 
no  Jurisdiction,  either  original  or  by  re- 
moval from  a  state  court  of  a  suit  as  one 
arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  unless  that  ap- 
pears by  the  plaintilFs  statement  of  his  own 
claim."  Tennessee  v.  Bank  of  Ck>mmerce, 
162  U.  &  464,  14  Sup.  Ct  664,  88  L.  Bd.  611. 
In  this  case  occurs  the  following  signlflcant 
words,  on  page  462,  162  U.  S.,  page  667,  14 
Sup.  Ct,  and  page  614,  88  L.  Bd.:  *rrhe 
change  Is  in  accordance  with  the  general  pol- 
icy of  these  acts,  manifest  upon  their  face, 
and  often  recognized  by  this  court  to  con- 
tract the  Jurisdiction  of  the  circuit  courts  of 
the  United  States." 

If  the  state  court  wrongfully  denies  the  pe- 
tition, the  defendant  can  remain  and  defend 
himself  in  the  state  court  without  losing  his 
right  of  removal.  He  can  appeal  from  such 
denial,  and  can  eventually  take  his  writ  of 
error  to  the  supreme  court  of  the  United 
States,  where  the  question  will  be  finally 
determined.  Until  such  determination  we 
cannot  be  required  to  surrender  what  ap- 
pears to  us  to  be  our  rightful  Jurisdiction. 
What  under  such  circumstances,  may  be 
the  rights  and  duties  of  the  parties  in  the 
federal  courts  it  is  not  for  us  to  determine. 

In  the  case  at  bar  there  are  really  no  dis- 
puted facts,  the  only  question  being  the 
construction  of  the  said  act  of  February  10, 
1890.  We  must  therefore  determine  (1) 
whether  said  statute  has  the  effect  of  mak- 
ing the  defendant  a  domestic  corporation 
as  distinguished  from  a  mere  licensee;  and 
(2)  what  is  its  further  effect  under  the  United 
States  statutes  of  removal.  It  is  well  set- 
tled that  a  corporation,  being  a  mere  creature 
of  the  law,  has  no  legal  existence  outside 
of  the  sovereignty  that  created  it  except 
in  so  far  as  It  may  be  recognized  by  the  so- 
called  "law  of  comity."  The  rule  of  comity 
—for  it  is  nothing  more  than  a  rule— Is  of 
such  general  acceptance  as  to  carry  with  It 
the  presumption  of  its  existence;  but  this  Is 
a  imere  presumption,  which  may  be  rebutted 
by  any  act  of  the  legislative  power  which 
may  amount  to  Its  express  of  implied  re- 
pudiation. Foreign  corporations  may  be  en- 
tirely excluded  by  any  state,  or  may  be  ad- 
mitted upon  any  terms  and  conditions  that 
are  not  repugnant  to  the  constitution  and 
laws  of  the  United  States. 

The  nature  and  status  of  a  foreign  corpora- 
tion are  so  well  stated  In  Paul  v.  Virginia, 
76  U.  a  166,  19  li.  Bd.  867,  that  our  own 
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views  can  best  be  expressed  by  an  extended 
quotation.  Tbe  conrt  says  on  page  180,  75 
U.  S.,  and  page  360,  19  L.  Ed.:  **Bcit  tbe 
privileges  and  Immunities  secured  to  citizens 
of  each  state  In  tbe  several  states,  by  tbe 
provision  In  question,  are  tbose  privileges 
and  Immunities  whicb  are  common  to  tbe 
citizens  In  tbe  latter  states  under  tbelr  con- 
stitution and  laws  by  virtue  of  tbelr  being 
citizens.  Special  privileges  enjoyed  by  citi- 
zens in  tbelr  own  states  are  not  secured  in 
otber  states  by  tbis  provision.  It  was  not 
Intended  by  tbe  provision  to  give  to  tbe  laws 
of  one  state  any  operation  in  otber  states. 
Tbey  can  bave  no  sucb  operation,  except  by 
tbe  permission,  express  or  Implied,  of  tbose 
states.  The  special  privileges  which  they 
confer  must,  therefore,  be  enjoyed  at  home, 
unless  the  assent  of  other  states  to  their 
enjoyment  therein  be  given.  Now,  a  grant 
of  corporate  existence  Is  a  grant  of  special 
privileges  to  the  corporators,  enabling  them 
to  act  for  certa.in  designated  purposes  as  a 
single  Individual,  and  exempting  them  (un- 
less otherwise  specially  provided)  from  in- 
dividual liability.  The  corporation,  being  the 
mere  creation  of  local  law,  can  bave  no  legal 
existence  beyond  the  limits  of  the  sovereignty 
where  created.  As  said  by  this  court  in  Bank 
v.  Earle,  13  Pet.  519,  10  L.  Ed.  274,  *It  must 
dwell  In  tbe  place  of  Its  creation,  and  cannot 
migrate  to  another  sovereignty.'  The  recog- 
nition of  its  existence,  even  by  other  states, 
and  tbe  enforcement  of  Its  contracts  made 
therein,  depend  purely  upon  tbe  comity  of 
those  states,— a  comity  which  Is  never  ex- 
tended where  tbe  existence  of  tbe  corpora- 
tion or  tbe  exercise  of  Its  powers  are  preju- 
dicial to  their  Interests  or  repugnant  to  their 
policy.  Having  no  absolute  right  of  recog- 
nition In  other  states,  but  depending  for  sucb 
recognition  and  tbe  enforcement  of  its  con- 
tracts upon  their  assent.  It  follows,  as  a 
matter  of  course,  that  sucb  assent  may  be 
granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  Impose. 
They  may  exclude  the  foreign  corporation 
entirely.  They  may  restrict  its  business 
to  particular  localities,  or  they  may  exact 
such  security  for  the  performance  of  its  con- 
tracts with  their  citizens  as  In  their  Judg- 
ment will  best  promote  tbe  public  Interest. 
Tbe  whole  matter  rests  In  their  discretion. 
If,  on  the  otber  hand,  the  provision  of  the 
constitution  could  be  construed  to  secure  to 
citizens  of  each  state  In  other  states  the  pe- 
culiar privileges  conferred  by  their  laws,  an 
extraterritorial  operation  would  be  given  to 
local  legislation  utterly  destructive  of  the 
independence  and  tbe  harmony  of  tbe  states. 
At  tbe  present  day  corporations  are  multi- 
plied to  an  almost  Indefinite  extent  There 
is  scarcely  a  business  pursued  requiring  the 
expenditure  of  large  capital,  or  tbe  union  of 
large  numbers,  that  Is  not  carried  on  by  cor- 
porations. It  Is  not  too  much  to  say  that 
the  wealth  and  business  of  the  country  are 
to  a  great  extent  controUed  by  them.    And 


If,  when  composed  of  citizens  of  one  state, 
their  corporate  powers  and  franchises  could 
be  exercised  In  other  states  without  restric- 
tion. It  Is  easy  to  see  that  with  the  advan- 
tages thus  possessed  tbe  most  Important  busi- 
ness of  those  states  would  soon  pass  into 
their  hands.  Tbe  principle  business  of  every 
state  would,  in  fact,  be  controlled  by  cor- 
porations created  by  other  states." 

This  able  opinion,  coming,  without  dissent, 
from  the  court  of  last  resort,  clearly  lays 
down  the  underlying  principles  originating 
and  governing  the  statute  now  under  consid- 
eration. The  •  dangers  therein  pointed  out 
have  become  too  fully  realized  to  be  longer 
ignored,  and  are  greatly  aggravated  by  tbe 
open  policy  adopted  by  certain  states  of  char- 
tering corporations  with  almost  unlimited 
powers  for  the  sole  purpose  of  transacting 
business  In  other  states.  So  far  has  this 
gone  that  we  have  merchants  in  this  state 
who,  having  failed  as  a  partnership,  subse- 
quently Incorporated  under  the  laws  of  an- 
other state,  and  immediately  resumed  their 
same  old  business,  at  the  same  old  stand.  In 
the  state  of  their  life-long  residence,  with  all 
tbe  privileges  and  immunities  of  a  foreign 
corporation. 

It  seems  to  be  well  settled  that  while  a 
state  can.  In  its  discretion,  absolutely  pro- 
hibit a  foreign  corporation  from  transacting 
any  business  within  its  borders.  It  cannot  im- 
pose conditions  that  are  repugnant  to  tbe  con- 
stitution and  laws  of  the  United  States. 
Such  would  be  any  provision  requiring  a  for- 
eign corporation  to  surrender  or  agree  to 
waive  its  right  of  removal  to  the  federal  courts 
as  a  condition  precedent  to  obtaining  license. 
Nor  can  a  state  forbid  a  foreign  corporation, 
as  such,  from  removhig  its  causes  when  oth- 
erwise entitled  to  do  so.  Insurance  Co.  v. 
Morse,  20  WaU.  445,  456,  22  L.  Ed.  365;  Pa- 
cific Co.  V.  Denton,  146  U.  S.  202,  207,  13 
Sup.  Ct  44,  36  L.  Ed.  377;  Barron  v.  Bum- 
side,  121  U.  S.  186,  200,  7  Sup.  Ct  931,  30  K 
Ed.  915,  and  cases  therein  cited. 

Construing  the  act  of  February  10,  1899, 
now  imder  consideration,  as  a  North  Caro- 
lina statute,  it  is  dear  to  us  that  the  legis- 
lative intent  was  not  to  grant  a  mere  license 
under  which  foreign  corporations  might  do 
business  In  this  state,  but  to  require  all  sucb 
corporations  to  become  domestic  corporations, 
either  by  reincorporation  or  adoption.  What- 
ever the  process  may  be  called,  the  intent  of 
the  act,  as  well  as  its  legal  effect  was  to 
make  all  corporations  complying  with  its 
conditions  domestic  corporations  of  tbe  state 
of  North  Carolina.  Its  effect  was  to  char- 
ter, and  not  to  license. 

But  it  is  argued  that  tbe  act  has  attempted 
to  create  a  domestic  corporation,  not  out  of 
natural  persons,  but  out  of  a  foreign  corpo- 
ration, that  has  no  natural  or  legal  existence 
in  this  state.  This  is  only  partially  correct 
Whatever  may  be  tbe  wording  of  the  act  its 
effect  as  well  as  legal  Intent,  is  to  create  a 
domestic  corporation  out  of  the  stoekboldem 
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of  the -foreign  corporation.  Perhaps  it  wonid 
he  better  to  say  that  it  enables  the  stock- 
holders of  a  foreign  corporation  to  become 
m.  domestic  corporation,  with  the  same  capi- 
tal stock  and  identical  powers,  privileges, 
and  obligations. 

Again,  it  is  said  that  the  act  requires  a 
foreign  corporation  to  file  its  foreign  cliarter 
and  by-laws;  but  this  is  done,  not  as  recog- 
nizing the  legal  validity  of  such  cliarter,  but 
to  definitely  ascertain  the  powers  to  be  con- 
ferred,  which  can  never  exceed  those  per- 
mitted by  the  constitution  and  laws  of  this 
state.  In  fact,  as  a  foreign  corporation,  hav- 
ing no  legal  existence  in  this  state,  can  never 
be  anything  more  than  a  licensee,  express  or 
Implied,  it  would  seem  that  it  could  become 
a  domestic  corporation  only  by  some  form  of 
creation.  Because,  in  building  a  house,  a 
man  may  use  some  timbers  hewn  by  some 
one  else,  he  is  none  the  less  the  builder  of 
the  house;  and  the  defendant  is  none  the 
less  a  North  Carolina  corporation  because 
our  laws  permit  it  to  use  its  New  York  char- 
ter and  by-laws  simply  for  the  purpose  of 
Indicating  the  extent  of  its  powers  acquired 
by  virtue  of  our  incorporation. 

It  may  be  said  that  this  is  an  artificial 
construction,  but  so  is  the  entire  existence 
of  a  corporation.  In  Railroad  Co.  v.  Wheeler, 
1  Black,  286,  297,  17  L  Ed.  130,  Chief  Jus- 
tice Taney,  speaking  for  the  court  says: 
"It  is  true  that  a  corporation  by  the  name 
and  style  of  the  plaintiff  appears  to  have 
been  chartered  by  the  states  of  Indiana  and 
Ohio,  clothed  with  the  same  capacities  and 
powers,  and  intended  to  accomplish  the  same 
objects,  and  it  is  spoken  of  in  the  laws  of 
the  states  as  one  corporate  body,  exercising 
the  same  powers  and  fulflllhig  the  same  du- 
ties in  both  states.  Yet  it  has  no  legal  ex- 
istence in  either  state,  except  by  the  law  of 
the  state.  And  neither  state  could  confer  on 
it  a  corporate  existence  in  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there  exer- 
cised. It  may,  indeed,  be  composed  of  and 
represent  under  the  corporate  name,  the  same 
natural  persons.  But  the  legal  entity  or  per- 
son, which  exists  by  force  of  law,  can  have 
no  existence  beyond  the  limits  of  the  state 
or  sovereignty  which  brings  it  into  life  and 
endues  it  with  its  faculties  and  powers." 

In  Nashua  &  L  B.  Corp.  v.  Boston  &  L. 
R.  Corp.,  136  U.  S.  356,  373,  10  Sup.  Ct  1004, 
84  L  Ed.  363,  the  court  said:  "Identity  of 
name,  powers,  and  purposes  does  not  create 
an  identity  of  origin  or  existence,  any  more 
than  other  statutes,  alike  hi  language,  passed 
by  different  legislative  bodies,  can  properly 
be  said  to  owe  their  existence  to  both.  To 
each  statute,  and  to  the  corporation  created 
by  it  there  can  be  but  oae  legislative  pater- 
nity." 

Of  course,  all  such  chartered  rights  are 
held  at  the  will  of  the  legislature,  and  under 
article  8,  i  1.  C6nst.  ''may  be  altered  from 
tfme  to  time  or  repealed."    A  mere  license 


is  admittedly  revocable  at  any  time,  not 
reaching  the  dignity  of  a  charter. 

Having  thus  decided  that  the  act  in  ques- 
tion does  not  license,  or  pretend  to  license, 
but  in  legal  intention  and  effect  creates,  a 
domestic  corporation,  we  come  to  the  final 
question,  whether  a  corporation  so  domesti- 
cated can  remove  an  action  Into  the  federal 
courts  solely  by  virtue  of  its  prior  incorpo- 
ration by  some  other  state.  In  the  case  at 
bar  the  defendant  voluntarily  took  advan- 
tage of  the  act  and  became  a  domestic  cor- 
poration, certainly  as  far  as  that  act  could 
make  it  so.  It  held  Itself  out  to  the  people 
of  North  Carolina  as  a  domestic  corporation, 
in  order  to  obtain  their  business,  and  at  the 
same  time  evade  the  penalties  attaching  to 
the  transaction  of  any  business  by  a  for- 
eign corporation  after  all  comity  bad  been 
withdrawn  by  legislative  authority.  The 
plaintiff  has  sued  the  defendant  as  a  domes- 
tic corporation  of  this  state,  and  in  that  ca- 
pacity only,  and  states  a  cause  of  action  that 
presents  no  element  whatsoever  of  a  federal 
question.  He  simply  seeks  to  recover  dam- 
ages for  personal  injuries  inflicted  upon  him 
by  the  defendant's  sei*vants,  who  dropped 
an  iron  bar  upon  his  head  while  he  was 
walking  the  public  streets  of  an  incorporated 
city.  Admitting  that  the  defendant  exists 
in  a  dual  capacity  as  a  corporation  under  the 
laws  of  New  York  as  well  as  of  North  Caro- 
lina, the  plaintiff  elected  to  sue  it  in  the  lat- 
ter capacity.  In  fact  we  do  not  see  how 
he  could  well  have  sued  it  in  any  other  ca- 
pacity. Forbidden  by  law  to  do  any  busi- 
ness as  a  foreign  corporation,  and  holding 
itself  out  as  a  domestic  corporation,  was  not 
the  plaintiff  forced  to  presume  that  he  was 
injured  by  the  defendant  in  the  transaction 
of  its  business  as  a  domestic  corporation? 
Is  it  not  a  legal  presumption  that  the  defend- 
ant was  acting  in  that  capacity  in  which  alone 
it  could  lawfully  transact  any  business?  It 
seems  that  if  the  defendant  had,  as  plain- 
tiff, been  seeking  to  enforce  a  lawful  cause 
of  action,  it  might  have  brought  suit  in  the 
federal  courts  by  electing  to  sue  as  a  New 
York  corporation.  We  do  not  see  how  it 
could  have  sued  in  the  federal  courts  as  a 
domestic  corporation,  nor  could  it  have 
brought  suit  in  the  state  courts  as  a  foreign 
corporation,  because,  as  a  purely  foreign  cor- 
poration, it  has  now  no  legal  existence  in  the 
state  of  North  Carolina. 

Recognizing  the  fact  Uiat  this  is  a  ques- 
tion whoso  ultimate  determination  rests  with 
the  supreme  court  of  the  United  States,  we 
have  carefully  examined  its  reports,  and  have 
endeavored  to  reconcile  our  decision  with  its 
opinions.  We  think  they  are  entirely  con- 
sistent The  facts  in  the  case  at  bar  seem 
identical  with  those  in  Memphis  &  C.  R.  Co. 
V.  Ahibama,  107  U.  S.  581,  2  Sup.  Ct  432,  27 
L.  Ed.  61&  The  headnote  of  that  case,  writ- 
ten by  Mr.  Justice  Gray,  who  also  wrote  tlie 
opinion,   la  as  follows:    'TThe  Memphis   A 
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Oharleston  Railroad  Company  la  madei  by 
the  statutes  of  Alabama,  an  Alabama  corpo- 
ration; and,  although  previously  Incorporated 
in  Tennessee  also,  cannot  remove  Into  the 
circuit  court  of  the  United  States  a  suit 
brought  against  it  In  Alabama  by  a  citizen 
of  Alabama.'*  The  opinion  says,  on  page 
585:  "The  defendant  being  a  corporation  of 
the  state  of  Alabama,  has  no  existence  in  this 
state  as  a  legal  entity  or  person,  except  un- 
der and  by  force  of  Its  incorporation  by  this 
state,  and,  although  also  Incorporated  in  the 
state  of  Tennessee,  must,  as  to  all  its  doings 
within  the  state  of  Alabama,  be  considered 
a  citizen  of  Alabama,  which  cannot  sue  or 
be  sued  by  another  citizen  of  Alabama  In  the 
courts  of  the  United  States,"— citing  Railroad 
CJo.  V.  Wheeler,  1  Black,  286,  17  L.  Ed.  130; 
Railway  Co.  v.  Whitton,  13  WaU.  270,  283,  20 
L.  Ed  571. 

If  this  be  the  law,  then,  we  are  compelled 
to  hold  in  the  case  at  bar  that  the  defendant, 
being  a  corporation  of  the  state  of  North 
Carolina,  has  no  existence  in  this  state  as  a 
legal  entity  or  person,  except  under  and  by 
force  of  its  incorporation  by  this  state;  and, 
although  also  incorporated  in  the  state  of  New 
York,  must,  as  to  all  its  doings  within  the 
state  of  North  Carolina,  be  considered  a  cit- 
izen of  North  Carolina,  which  cannot,  when 
sued  by  another  citizen  of  North  Carolina, 
remove  the  cause  into  the  courts  of  the  Unit- 
ed States.  It  Is  rare  that  a  precedent  so  ex- 
actly fits  that  the  case  under  consideration 
can  be  decided  by  the  adoption  of  a  single 
sentence  from  the  opinion  of  the  cited  case 
with  a  mere  change  of  names.  Has  that  case 
been  overruled  <^  modified?  Not  so  far  as 
we  can  see;  certainly  not  in  express  terms, 
nor  by  necessary  implication,  in  any  case  that 
has  been  cited  to  us  or  that  we  have  be«a 
able  to  find.  On  the  contrary,  it  has  been  ex- 
pressly dted  with  approval  in  numerous  cases, 
including  Railway  Ca  v.  James,  161  U.  S.  545, 
558,  16  Sup.  Ct  621,  40  L.  Ed.  802,  and  Louls- 
villei  N.  A.  ft  C.  Ry.  Ca  v.  Louisville  Trust 
Co.,  174  U.  S.  552,  581,  19  Sup.  Ot  817,  43 
L.  Ed;  1061,  so  strongly  relied  on  by  the  de- 
fendant The  last  case,  which  is  the  latest 
utterance  of  the  supreme  court  upon  the  sub- 
ject was  tnritten  by  Mr.  Justice  Gray,  who 
also  wrote  the  opinicm  in  Memphis  ft  0.  R. 
0(K  V  Alabama,  supra.  This  learned  judge 
surely  would  not  have  expressly  cited  his 
own  opinion  with  approval  if  he  had  intended 
to  overrule  it  by  Implication.  On  page  562, 
174  U.  8.,  page  821,  19  Sup.  Gt.,  and  page 
1067,  43  L.  Ed.,  he  says:  "This  court  has 
often  recognized  that  a  corporation  of  one 
state  may  be  made  a  corporation  of  another 
state  by  the  legislature  of  that  state,  in  regard 
to  property  and  acts  within  its  territorial  Jfl- 
riadiction,"— dtlng  Railroad  Co.  v.  Wheeler, 
1  Black,  286,  297,  17  L.  Ed.  130;  Railroad  Co. 
V.  Harris,  12  Walt  65,  82,  20  L.  Ed.  354; 
Railway  Ca  v.  Whitton,  13  WalL  270,  283, 
20  L.  Ed.  571;  RaUroed  Go.  v.  Vance,  96  a 
8.   40a  4D7.   24  U   Bd.   752;    Memphis   ft 


0.  R.  Co.  V.  Alabama,  107  U.  S.  581,  2  Sup. 
Ct  482,  27  L.  Ed.  518;  Olark  v.  Barnard, 
108  U.  S.  436,  451,  452,  2  Sup.  Ct  878,  27  L. 
Ed.  780;  Stone  v.  Truat  Co.,  116  U.  8.  807. 
334,  6  Sup.  Ct  884.  388,  1191,  29  L.  Ed.  636; 
Graham  v.  Railroad  Co.,  118  U.  S.  161,  169, 
6  Sup.  Ct  1009,  30  L.  Ed.  196;  Martin's 
Adm»r  v.  Railroad  Co.,  151  U.  S.  673,  677,  14 
Sup.  Ct  538,  38  L.  Ed.  311.  And  again,  on 
the  same  page:  "But  this  court  has  repeated- 
ly said  that.  In  order  to  make  a  corporation 
already  in  existence  under  the  laws  of  one 
state  a  corporation  of  another  state,  *the  lan- 
guage used  must  imply  creation  or  adoption 
In  such  form  as  to  confer  the  power  usually 
exercised  over  corporations  by  the  state  or 
by  the  legislature,  and  such  allegiance  as  a 
state  corporation  owes  to  its  creator.'  The 
mere  grant  of  privileges  or  powers  to  it  as  an 
existing  corporation,  without  more,  does  not 
do  this." 

This  clear  and  concise  statement  of  the  law 
would  meet  our  unqualified  approval,  even 
if  It  had  come  from  a  different  source.  Ap- 
plying this  rule  in  its  strictest  form,  we  are 
clearly  of  opinion  that  the  act  now  under  con- 
sideration does  not  pretend  to  be  a  ''mere 
grant  of  privileges  or  powers,"  but  is.  In  le- 
gal intent  and  effect  '*a  creation  or  adoption 
in  such  form  as  to  confer  the  power  usually 
exercised  over  corporations  by  the  state  or 
by  the  legislature,  and  such  allegiance  as  a 
state  corporation  owes  to  its  creator."  The 
act  says,  in  express  terms,  "that  every  tele- 
phone •  •  •  company  Incorporated,  cre- 
ated and  organized  under  and  by  virtue  of 
the  laws  of  any  state  or  government  other 
than  that  of  North  Carolina,  desiring  to  orwn 
property  or  to  carry  on  business  or  to  exer- 
cise any  corporate  fraachlse  whatsoever  In 
this  state,  shall  become  a  domestic  corporation 
of  the  state  of  North  Carolina  by  filing,"  etc.; 
'that  when  any  such  corporation  shall  have 
complied  with  the  provisions  of  this  act  above 
set  out,  It  shall  thereupon  immediately  become 
a  corporation  of  this  state  and  shall  enjoy 
the  rights  and  privileges  and  be  subject  to 
the  liability  of  corporations  of  this  state  the 
same  as  If  such  corporation  had  been  orig- 
inally created  by  the  laws  of  this  state." 
Acts  1899,  c.  62,  H  1.  3. 

The  distinction  between  the  case  at  bar, 
following  the  opinion  in  Memphis  ft  C.  R. 
Co.  V.  Alabama,  and  the  case  of  Louisville. 
N.  A.  ft  C.  Ry.  Co.  v.  Louisville  Trust  Co., 
seems  to  be  that  In  the  last  case  the  complain- 
ant being  a  corporation  of  the  state  of  In- 
diana by  original  creation,  even  if  also  a  cor- 
poration of  Kentucky  by  adoption,  elected  to 
sue  in  its  former  character.  If  It  had  elected 
to  sue  as  a  Kentucky  corporation,  or  some  one 
had  elected  to  sue  it  in  such  capacity,  the  suit 
could  not  have  been  brought  In  the  federal 
courts  within  the  state  of  Kentucky.  This 
seems  to  appear  from  the  of>lnIon  of  the  covrt 
on  page  563,  174  U.  S.,  page  821,  19  Sup.  Ot., 
and  page  1087,  43  L.  Ed.,  vrhere  the  following 
language  Is  used:    "But  a  dectalon  of  the 
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qaestion  whether  the  plaintiff  was  or  waa 
not  a  corporation  of  Kentucky  doea  not  i^ 
pear  to  thik  court  to  be  required  for  the  dia^ 
poaition  of  thia  case,  j^ther  as  to  the  Juxisdlc- 
tJcm  or  as  to  the  merits.  Aa  to  the  Jurisdic- 
tion, It  being  dear  that  the  plaintiff  waa  first 
created  a  <K)rporation  of  the  state  of  Indiana, 
even  if  It  was  afterwards  created  a  corpora- 
tion of  the  state  of  Kentucky  also,  It  was  and 
remained,  for  the  purposes  of  the  Jurisdiction 
of  the  courts  of  the  United  States,  a  citizen 
of  Indiana,  the  state  by  which  it  was  orig- 
inally created.  It  could  neither  have  brought 
suit  as  a  corporation  of  both  states  against 
a  corporation  or  other  citizen  of  either  state, 
nor  could  it  have  sued  or  been  sued  as  a  cor- 
poration of  Kentucky,  in  any  court  of  the 
United  States." 

The  case  of  Memphis  &  G.  R.  Co.  v.  Ala- 
bama Is  so  completely  "on  all  fours"  with 
the  case  at  bar,  and  has  been  so  often 
and  so  recently  approved,  that  further  cita- 
tions seem  unnecessaiy;  but  the  same  prin- 
ciple is  clearly  enunciated  In  Martin's  Adm*r 
r.  Railroad  Co.,  151  U.  S.  673,  14  Sup.  Ct 
533,  38  L.  Ed.  311.  There  the  court  says  on 
page  677, 151  U.  S.,  page  535,  14  Sup.  Ct.,  and 
page  313,  38  L.  Ed.,  that  "a  railroad  corpora- 
tion created  by  the  laws  of  one  state  may 
carry  on  business  in  another,  either  by  vir- 
tue of  being  created  a  corporation  by  the 
laws  of  the  latter  state  also,  as  [citing  cases], 
or  by  virtue  of  a  license,  permission,  or  au- 
thority granted  by  the  laws  of  the  latter 
state  to  act  In  that  state  under  its  charter 
from  the  former  state  [citing  cases].  In  the 
first  alternative,  It  cannot  remove  into  the 
circuit  court  of  the  United  States  a  suit 
brought  against  it  In  a  court  of  the  latter 
state  by  a  citizen  of  that  state,  because  it  is 
a  citizen  of  the  same  state  with  him  [citing 
Memphis  &  C.  R.  Co.  v.  Alabama];  in  the  sec- 
ond alternative,  it  can  remove  such  a  suit,  be- 
cause it  Is  a  citizen  of  a  different  state  from 
the  plaintiff." 

The  leading  text  writers  take  the  same 
view  of  the  question.  Thompson,  in  his  elab- 
orate work  on  Corporations  (volume  6,  S 
7472),  says:  "We  have  several  times  had 
occasion  to  examine  into  the  constitution  of 
this  species  of  corporation,  with  the  conclu- 
sion that  It  is  a  domestic  corporation  In  each 
of  the  states  by  whose  legislation.  In  concur- 
rence with  that  of  other  states,  it  has  been 
created.  This  being  so,  when  it  is  sued  in  a 
court  of  any  one  of  such  states  by  a  citizen 
thereof,  it  Is  not  entitled  to  remove  the  cause 
to  a  court  of  the  United  States  on  the  ground 
of  diverse  state  citizenship."  To  the  same 
effect  are  Clark,  Corp.  §§  36-38;  Mor.  Prlv. 
Corp.  n  009.  1001;  Desty,  Fed.  Proc.  p.  321; 
Black,  DUl.  Rem.  Causes,  §  101. 

There  are  many  other  cases  sustaining  the 
position  we  have  taken,  but  those  above  cited 
are  so  carefully  considered  and  ably  written, 
with  such  full  citation  of  authority,  that  fur- 
ther elaboration  by  us  seems  useless.  We 
are  of  the  opinion  that  as  the  defendant  has 


become  a  domestic  corporation  of  the  state 
of  North  QarjoUna,  and  In  contemplation  of 
law  a  citizen  thereof,  and  as  the  plaintiff 
has  sued  the  defendant  as  a  North  Carolina 
corporation  upon  a  cause  of  action  which  dis- 
closes no  federal  question  whatever,  the  case 
cannot  b^  removed  into  the  circuit  court  of 
the  United  States.  Therefore  the  Judgment 
of  the  court  below  is  affirmed.    Affirmed. 

FURCHBS,  J.  It  is  with  hesltaUon  that 
I  dissent  from  the  well-considered  opinion  of 
the  court,  especially  so  when,  personally,  1 
have  no  objection  to  the  conclusion  arrived  at. 
And  it  may  appear  strange  that  I  dissent  for 
the  reason  that  I  have  an  entirely  different 
conception  of  the  case  from  that  of  the  court 
If  I  agreed  with  the  court  as  to  who  the  de- 
fendant is,  I  would  agree  with  the  court  in 
Its  conclusion. 

I  do  not  propose  to  enter  into  a  discussion 
of  the  case,  but  simply  to  state  my  position, 
and  some  of  the  reasons  for  my  not  agreeing 
with  the  court;  and  it  is  to  be  regretted  that 
a  case  of  so  much  importance  as  this  should 
be  presented  In  such  a  way  as  to  leave  any 
doubt  as  to  the  very  question  upon  which  I 
think  the  appeal  dependa 

Is  the  New  York  corporation  or  the  North 
Carolina  corporation  the  defendant?  The 
summons  does  not  say  which  is  the  defendant 
The  complaint  does  not  say  in  direct  terms 
whether  It  is  the  New  York  corporation  or  the 
North  Carolina  corporation.  But  it  seems  to 
me  that  by  direct  Implication  it  does  say  that 
it  Is  the  New  York  corporation.  It  says  "that 
the  defendant  Is  a  corporation  duly  organized 
and  is  doing  business  in  North  Carolina,  and 
has  become  and  is  a  domestic  corporation  un- 
der the  laws  of  said  state."  It  is  plainly  stat- 
ed that  the  defendant  is  a  corporation,  and 
that  it  <the  defendant)  has  become  a  domestic 
corporation  under  the  laws  of  North  Car(^lna. 
So  the  thing  sued  existed  before  it  became 
domesticated.  It  is  not  the  thing  created  by 
domestication  that  Is  sued,  but  the  thing  that 
existed  before,  and  has  become  domesticated. 
But,  if  there  was  any  doubt  as  to  this,  it 
seems  to  me  to  be  made  plain  and  certain  by 
the  affidavit  of  O.  A.  Dozier,  which  was  re- 
ceived and  considered  by  the  court  in  passing 
upon  the  motion  to  remove.  He  says  "that 
at  the  time  said  suit  was  begun  aind  at  the 
present  time  the  defendant  was  and  still  is 
a  corporation  chartered  by,  and  existing  under 
and  by  virtue  of,  the  laws  of  the  state  of 
New  York.**  And  the  court  In  passing  upon 
the  motion  to  remove  says  "that  considering 
the  affidavit  aforesaid  (Dozier's)  filed  by  the 
defendant,  along  with  its  petition,  the  defend- 
ant is  a  corporation  of  the  state  of  North 
Carolina.**  These  facts  stated  Id  the  affidavit 
were  not  denied,  were  considered  by  the 
court,  and  must  be  taken  as  true.  These 
facts  being  true  it  seems  to  me  settles  the 
question,  and  shows  that  it  was  the  New 
York  corporation  which  was  sued.  In  other 
words,  there  was  a  latent  ambiguity  (two 
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John  Smiths),  and  the  affldarit  shofwed  it  wai 
the  New  York  John  which  was  sued.  But, 
as  It  has  become  domesticated  mider  the  act 
of  1899,  the  Judge  held,  as  a  matter  of  law, 
that  the  New  York  corporation  was  not  enti- 
tled to  ha^e  the  case  remored,  because  it  had 
become  a  domestic  corporation.  In  thle  I 
think  he  was  In  error. 

It  Is  stated  In  the  opinion  of  the  court  that 
it  must  have  been  the  North  Carolina  corpora- 
tion which  was  sued,  as  it  is  admitted  that 
the  defendant  was  doing  business  in  North 
Carolina  at  the  time  of  the  injury,  and  that 
the  New  York  corporation  had  no  right  to  do 
business  in  North  Carolina  after  the  act  of 
1899  went  into  effect  I  submit  that  this 
must  be  an  error.  It  is  true  that  this  act  did 
take  from  the  defendant  and  all  other  foreign 
corporations  their  comity,— their  right  to  en- 
gage in  business  in  this  state,— unless  they 
complied  with  that  act  by  becoming  domesti- 
cated. But  when  they  did  this  their  right  of 
comity  was  restored,  and  the  conclusion  of  the 
court  10  Incorrect 

I  agree  that  a  foreign  corporation  may  be- 
come a  North  Carolina  corporation  by  comply- 
ing with  the  act  of  1899.  Indeed,  there  must 
be  a  foreign  corporation  before  this  act  can 
operate.  It  is  then  made  a  North  Carolina 
corporation,  not  by  creation,  but  by  adoption. 
But  this  new  corporation  has  a  new  and  dis- 
tinct entity  from  the  New  York  corporation. 
It  does  not  bring  the  New  York  corporation 
into  North  Carolina;  it  cannot  do  this,  be- 
cause a  corporation  can  have  no  legal  exist- 
ence or  authority  outside  of  the  state  that 
giyes  it  corporate  life,  except  by  the  law  of 
comity.  My  opinion  is  that  had  the  plaintiff 
sued  the  North  Carolina  corporation.  It  would 
not  have  been  entitled  to  removal,  baaed  on  dl- 
7erse  citizenship.  But  as  the  plaintiff  chose  to 
sue  the  New  York  corporation,  the  defendant 
was  entitled,  as  I  think,  to  an  order  of  remoraL 

FAIBGLOTH,  a  J.,  also  diflsenta. 


(12«  N.  C.  827) 

FAISON  V.  GRANDY  et  al. 

(Supreme  Court  of  North  Carolina.    June  7, 
1900.) 

USURY— RBPERBB'S  REPORT— CONSTRUCTION- 
PAYMENT  TO  PAYEE— ALLOWANCE  AGAINST 
INDORSEE— PAYOR'S    AOREEMBNT— EFFECT. 

1.  Where  a  referee's  report  shows  a  certain 
excess  claimed  by  a  payee  of  a  note  over  the 
amount  which  the  payor  conceded  to  be  due 
to  have  consisted  of  'improper  charges,"  and 
a  claim  for  money  paid  the  payor's  creditor 
aboTe  what  was  actually  paid,  and  the  payor, 
having  paid  the  excess,  alleges  usury,  and 
such  excess  is  not  otherwise  explained,  ex- 
cept as  a  usurious  charge  growing  out  of  the 
payor's  necessities,  the  report  will  be  treated 
as  a  finding  of  usury. 

2.  Code,  f  3835,  provides  that  receiving,  re- 
serving, or  charging  an  illegal  rate  of  interest 
shall  be  deemed  a  forfeiture  of  the  entire  in- 
terest of  the  debt.  Acts  1895,  c.  09,  allows  a 
party  charged  with  usurious  interest  to  plead 
the  fact  as  a  counterclaim.  Held,  that  a  payor 
paying  interest  to  his  payee  which  was  in  fact 


usurious  was  entitled  to  have  the  same  al- 
lowed to  him  on  an  accounting  with  the  in- 
dorsee of  the  note,  notwithstanding  the  payor 
acquiesced  at  the  time  in  the  amount  claimed 
by  the  payee,  for  the  purpose  of  getting  the 
indorsee  to  take  the  note. 

Appeal  from  superior  court,  Northampton 
county;    Brown,  Judge. 

Action  by  F.  S.  Falson  agahist  (X  W. 
Grandy  and  others  for  an  accounting.  From 
a  judgment  in  favor  of  defendants,  plaintiff 
appeals.    Modified. 

B.  B.  Peebles  and  HacBae  &  Day,  foe  ap- 
pellant T.  N.  Hill,  B.  O.  Burton,  and  Pruden 
&  Pruden,  for  appellees. 

FAIBCLOTH,  a  J.  The  transactions  out 
of  which  this  litigation  comes  originated  in 
1872,  when  the  plaintiff  borrowed  money 
from  Arps  and  secured  its  payment;  and  said 
claim  became  the  property  of  the  Farmers' 
Loan  &  Trust  Company  in  1873,  with  an 
agreement  to  advance  money  and  supplies 
to  the  plaintiff.  In  1881  the  trust  company 
transferred  its  claim  to  Ann  D.  Grandy  and 
William  Selden,  and  in  1885  and  1893  the 
latter  named  parties  transferred  their  claims 
to  the  defendants  Grandy  &  Sons,  they  pay- 
ing the  face  value  of  the  same.  During  these 
transactions  numerous  payments,  advances, 
and  charges  were  made;  and  on  March  16, 
1803,  the  plaintiff  instituted  this  action 
against  defendants  for  an  account  of  his 
aforesaid  dealings  with  Grandy  &  Sons. 
There  was  a  reference,  and  the  referee,  by 
consent,  was  to  pass  on  the  issues  raised  by 
the  plea  of  usury,  and  report  his  findings 
and  rulings  on  the  same  with  his  account. 
In  his  report  the  referee  finds  that  In  March, 
1876,  the  books  of  the  trust  company  showed 
that  the  plaintiff  was  due  $14,421.74  for  ad- 
vances, supplies,  money,  and  interest  at  9 
per  cent,  '*but  in  fact  the  said  Faison  only 
owed  the  said  company  $13,782.81;  the  differ- 
ence being  made  up  of  improper  charges, 
and  the  amount  advanced  to  pay  said  Arp's 
debt  being  charged  at  more  than  was  ad- 
vanced,"—the  difference  being  on  March  2, 
1876,  $638.95.  The  final  Judgment  appealed 
from,  in  favor  of  defendants,  was  $12,234.58, 
with  interest  from  August  1,  1897,  and  that 
the  plaintiff  Is  the  owner  In  fee  of  the  lands 
described  in  the  pleadings,  subject  to  the 
aforesaid  lien  of  defendants.  The  referee 
finds  that  in  March,  1876,  there  was  a  con- 
troversy between  the  plaintiff  and  the  trust 
company  as  to  the  true  amount  due  the  com- 
pany,—he  claiming  that  he  was  charged  too 
much;  and,  after  a  futile  attempt  to  arbi- 
trate, the  plaintiff  agreed  to  pay  the  said 
sum  of  $14,421.74  for  the  purpose  of  getting 
the  defendants  '*to  protect  him  in  the  pay- 
ment of  said  amount  found  to  be  due."  The 
referee  also  finds  that  the  defendants  Grandy 
&  Sons  knew  of  this  controversy,  and  of  the 
settlement  and  agreement  finally  reached, 
and  that  the  defendants  had  no  Interest  in 
the  amount  due  by  the  plaintiff  to  the  trust 
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•company.  Hit  honor  approyed  the  finding! 
of  facta  aa  reported  by  the  referee.  One  of 
the  plalntlff*8  exceptions  la  that  several  facts 
are  found  without  any  evidence  to  support 
them.  This  exception  required  a  dose  exami- 
nation of  much  of  the  evidence,  and,  after 
jnaking  the  examination,  we  are  unable  to  sus- 
tain the  exception  and  say  there  was  no 
-evidence  in  support  of  the  facts  found.  The 
referee  falls  to  find,  in  terms,  whether  the 
difference  between  the  amount  due  and  the 
amount  claimed  and  received  by  the  trust 
company  was  usury,  but  calls  it  '^improper 
•charges,'*  and  an  amount  paid  Arp  more  than 
was  advanced.  From  the  issue  of  usury  rais- 
ed in  the  pleadings,  the  findings  of  the  referee, 
and  the  arguments  by  brief,  we  are  driven 
to  the  conclusion  that  said  difference  of 
$638.^  was  a  usurious  charge.  The  amount 
paid  Arp  and  the  trust  company  over  the 
amounts  in  fact  due  are  unexplained,  ex- 
cept as  a  usurious  charge  growing  out  of 
the  necessitous  situation  of  the  plaintiff. 

His  honor  adjudged  that,  under  the  facts 
found,  the  plaintiff  Is  precluded  from  setting 
up  the  plea  of  usury  as  against  said  $10,000 
note.  In  this  conclusion  he  was  In  error. 
Prior  to  our  statute  in  Code,  }  3835,  and  re- 
peated In  the  Acts  of  1895,  c.  09,  a  usurious 
contract  worked  a  forfeiture  of  both  the 
interest  and  the  debt;  and  it  was  stated  in 
Coor  V.  Spicer,  65  N.  C.  401,  that,  under  the 
operation  of  such  a  statute,  innocent  and 
meritorious  holders  were  obliged  to  suffer, 
and  so  all  the  authorities  agree.  Our  stat- 
utes at  present  declare  that  taking,  receiving, 
reserving,  or  charging  an  illegal  rate  of  in- 
terest shall  be  deemed  a  forfeiture  of  the 
•entire  Interest  of  the  debt;  and  the  Acts  of 
1805,  c.  69,  expressly  allows  the  party  charged 
with  usurious  interest  to  plead  the  fact  as  a 
counterclaim.  The  forfeiture  now  is  the  in- 
terest only,  whereas  before  1876  the  forfeit- 
ure was  the  Interest  and  the  debt  because 
the  contract  was  void.  The  forfeiture  of 
interest  is  the  declaration  of  the  law,  and 
it  accompanies  the  debt,  into  whosesoever 
hands  It  may  come.  The  injured  party  is  not 
estopped  or  precluded  from 'making  his  plea 
by  reason  of  any  agreement  made  under  the 
etress  of  bad  weather,  because  the  lawmak- 
ing power  has  declared  otherwise  on  the 
subject  of  charging  interest.  The  forfeiture 
Is  the  decree  of  the  law.  This  question  has 
been  considered  and  decided  heretofore  In 
the  following  cases,  where  the  reasons  and 
authorities  are  collected:  Ward  v.  Sugg,  113 
N.  a  489,  18  S.  E.  717,  24  L.  R.  A.  280;  Bank 
y.  McNalr,  116  N.  a  550,  21  S.  B.  389;  Smith 
y.  Association,  119  N.  a  249,  26  S.  E.  41. 
The  plaintiff  is  entitled  to  be  credited  with 
the  difference  in  the  matters  between  the 
plaintiff  and  the  trust  company,  as  shown 
in  the  referee's  report,  with  interest  thereon. 
In  all  other  respects  the  Judgment  is  af- 
firmed. As  the  case  is  retained  for  further 
•directions,  no  Judgment  will  be  entered  in 
thlB  court    Error. 


(US  N.  C.  8U) 
WHEELER  V.  GIBBON. 

(Supreme  Court  of  North  Carolina.    June  5, 
1900.) 

JOINT  NBOLIGBNCB—PROXIMATB  OAUSB  —  IN- 
STRUCTIONS—ORDINARY   GARB— REVIEW. 

1.  Plaintiff,  in  attempting  to  cross  a  city 
street  in  a  violent  storm,  held  his  umbrella  at 
his  side,  pointing  down  the  street  in  the  di- 
rection from  which  the  storm  was  coming, 
thereby  obstructing  his  view  in  that  direction, 
and  was  knocked  down  and  injured  by  de- 
fendant driving  rapidly  up  the  street  with  his 
oilcloth  up  in  front  of  his  buggy.  Held  that, 
the  jury  having  found  joint  negligence,  the 
question  whether  the  defendant  by  exercising 
ordinary  care,  might  have  avoided  the  injury, 
was  one  of  fact  for  the  jury*  and  hence  a  re- 
fusal to  instruct  that  plaintiff's  negligence  was 
the  proximate  cause  of  the  injury  was  proper. 

2.  The  question  as  to  whether  defendant,  by 
the  exercise  of  ordinary  care,  might  have  seen 
plaintiff  in  time  to  have  avoided  the  injury,  be- 
ing one  of  fact,  a  finding  in  plaintili's  favor 
thereon  under  proper  instructions  cannot  be  re- 
viewed. 

Appeal  from  superior  court,  Mecklenburg 
county;   Coble,  Judge. 

Action  for  injuries  by  W.  M.  Wheeler 
against  R.  L.  Gibbon.  Defendant  appeals. 
Affirmed. 

Burwell,  Walker  &  Cansler,  for  appellant 
Jones  &  Tlllett,  for  appellee. 

CLARK,  J.  The  plaintiff  started  u>  cross 
Tryon  street  In  Charlotte,  at  a  crossing.  A 
violent  storm  of  wind  and  rain  suddenly 
sprang  up.  He  looked  down  the  street  Just 
before  crossing,  in  the  direction  from  which 
the  storm  was  coming,  and  saw^  "no  mov- 
ing thing."  He  placed  his  umbrella  on  that 
side  to  keep  off  the  rain,  and  tried  to  cross. 
While  his  view  was  thus  obstructed,  and 
when  he  had  almost  reached  the  opposite 
sidewalk,  the  hoof  of  the  defendant's  horse, 
which  was  being  driven  up  the  street,  go- 
ing in  the  same  direction  as  the  storm,  shot 
forward  under  the  umbrella  as  he  held  it 
down,  striking  him  on  the  knee,  and  imme- 
diately after  the  front  wheel  of  the  buggy 
struck  him.  The  Jury,  in  response  to  the 
first  issue,  found  that  the  plaintiff  was  in- 
jured by  the  negligence  of  the  defendant, 
and,  in  response  to  the  second  issue,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. This  disposes  of  much  of  the  argu- 
ment that  was  submitted,  and  clearly  Justi- 
fies the  submission  of  the  third  issue  (Baker 
V.  Railroad  Co.,  118  N.  C.  1015,  24  S.  B.  415. 
and  cases  cited),  to  which  defendant  except- 
ed: '*Could  the  defendant,  by  the  exercise 
of  ordinary  care,  have  avoided  the  injury 
to  the  plaintiff,  notwithstanding  the  negli- 
gence of  the  plaintiff?"  This  was  the  cm 
cial  Issue  of  fact,  and  was  peculiarly  for 
the  consideration  of  the  Jury,  for  we  cannot 
agree  with  the  appellant  that  the  court  could 
Instruct  the  Jury  that  on  such  a  state  of 
facts,  in  law,  the  proximate  cause  of  Injury 
was  due  to  the  plaintiff.  That  is  the  very 
fact  which  the  Jury,  not  the  court,  must  de 
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termioe.  The  negligence  may  hare  been 
concurrent,  or  the  last  negligence  may  have 
been  the  plalntlff*g,  or,  notwithstanding  the 
negligence  of  the  plaintiff,  the  defendant 
could,  with  the  exercise  of  ordinary  care, 
have  prevented  hie  horse  striking,  and  his 
conveyance  running  over,  the  plaintiff.  The 
Jury,  and  the  jury  alone,  were  competent  to 
determine  the  fact,  for  there  was  evidence 
for  their  consideration.  The  plaintiff  was 
crossing,  with  his  head  tucked  behind  his 
umbrellfL  This  was  negligence.  The .  de- 
fendant was  driving  rapidly,— '*ten  miles  an 
hour,  or  at  top  of  his  speed,"— and  with  his 
oilcloth  up  In  front  of  the  buggy,  and  this 
was  negligence.  He  was  driving  In  the  same 
direction  with  the  storm,  and  was  In  a  vehi- 
cle, and  therefore  could  keep  a  better  look- 
out Then  his  horse  and  vehicle  could  do 
damage  to  a  foot  passenger  (and  did),  while 
the  foot  passenger  was  not  likely  to  run  into 
him  and  do  damage,  and  the  defendant 
should  have  kept  a  lookout  correspondingly 
careful  to  avoid  injury.  This  is  not  like 
High  V.  Railroad  Co.,  112  N.  C.  385,  17  S.  E. 
79,  where  it  was  not  negligence  for  the  en- 
gineer to  suppose  that  a  woman,  even 
though  wearing  a  poke  bonnet,  would  hear 
and  see  the  train,  and  get  off  the  narrow 
railroad  track;  but  here  the  defendant  could 
not  suppose  that  the  plaintiff,  crossing  a 
street  In  a  heavy  storm,  with  his  head  be- 
hind his  umbrella,  would  see  or  hear  his 
buggy  In  time  to  get  out  of  the  way.  He 
had  no  right  to  act  on  that  presumption,  as 
the  engineer  was  Justified  In  doing  in  High's 
Case.  The  train  had  the  superior  right  of 
way.  The  defendant  had  not  The  Jury, 
under  proper  instructions,  have  found  that 
If  the  defendant,  himself  driving  negligently, 
bad  used  ordinary  care,  he  could  have  seen 
the  plaintiff  negligently  crossing  the  street 
in  a  pelting  storm,  with  his  head  hid  behind 
bis  umbrella.  In  time  to  avoid  running  over 
him.  This  was  a  pure  question  of  fact  and 
the  court  cannot  review  it  Citation  of 
cases,  far  and  near,  more  or  less  analogous* 
would  throw  no  light  upon  the  solution  of 
the  question  of  fact  so  plainly  and  so  clearly 
set  forth  in  the  third  issue  for  the  Jury  to 
answer.    No  error. 


(126  N.  C.  1121) 

STATE  V.  CHESTNUTT. 

(Supreme  Court  of  North  Carolina.    June  6, 

1900.) 

ASSAULT  —  VERDICT   OP   CONVICTION  —  VAGA- 
TION     BT     ORDER  —  RESCISSION     DURING 
TBRM— RULING  NOP  REVIEWABLE. 
Where  a  trial  court  sets  aside  a  verdict 
convicting  defendant  of  an  assault,  and  after- 
wards, and  at  the  same  term,  rescinds  the  or- 
der, and  leaves  the  verdict  as  found  by   the 
jury,  such  action  is  not  reviewable,  in  the  ab- 
sence of  a  showing  of  gross  abuse  of  discretion, 
the  first  order  not  haying  the  effect  of  dis- 
charging the  defendant. 

Appeal  from  superior  court,  Duplin  county; 
Bryaoi,  Judge. 


Alston  Chestnutt  was  couTlcted  of  an  as- 
sault, and  he  appeals.    Affirmed. 

James  O.  Carr,  for  appellant  The  Attor- 
ney General,  for  the  State. 

FAIRCLOTH,  C.  J.  At  September,  1889, 
term  of  Duplin  superior  court,  the  defendant 
was  convicted  of  an  assault,  and  the  verdict 
was  set  aside,  and  a  new  trial  ordered.  Aft- 
erwards, during  the  same  term,  the  order  set- 
ting aside  the  verdict  was  stricken  out,  and 
the  verdict  left  as  found  by  the  jury,  to  which 
the  defendant  excepted,  and  a  motion  was 
again  made  to  set  aside  the  verdict  The  mo- 
tion was  continued  to  the  followhig  December 
term,  when  the  court  refused  to  set  aside  the 
verdict,  and  the  defendant  appealed. 

A  court  has  power  during  the  term  to  cor- 
rect modify,  or  recall  an  unexecuted  judg- 
ment in  either  criminal  or  dvil  cases.  State 
V.  Warren,  92  N.  C.  825.  The  proceedings 
of  a  court  are  in  fieri  until  the  close  of  the 
term,  and  the  judge  may  modify  or  vacate 
any  order  made  during  the  term,  and  his  ac- 
tion is  not  reviewable  unless  it  appears  that 
he  has  grossly  abused  his  power,  resulting 
in  oppression.  This  is  not  only  the  rule,  but 
It  is  reasonable,  and  often  corrects  mistakes 
made  without  full  information.  We  think  ii 
is  common  practice,  after  verdict  and  judg- 
ment In  criminal  caaes,  to  change  the  Judg- 
ment as  may  seem  just  to  the  court  Allison 
V.  Whittier,  101  N.  C.  400,  8  S.  B.  338: 
Gwlnn  V.  Parker,  119  N.  C.  19,  25  S.  K.  705, 
These  authorities  refer  to  the  power  and  con- 
trol of  the  court  over  Its  own  judgments.  We 
can  think  of  no  reason  or  principle  why  the 
rule  is  not  equally  applicable  to  orders  and  en- 
tries made  during  the  term  of  the  court  The 
first  order  did  not  have  the  effect  of  dischar- 
ging the  defendant  The  second  order  onljr 
corrected  what  his  honor  thought  was  bad 
discretion,  caused,  no  doubt  by  misinforma- 
tion, and  left  the  verdict  as  the  jury  had  ren- 
dered It  The  other  exceptions  were  to  mai- 
ten  of  discretion.    No  error. 


(126  N.  C.  806) 

BROWN  et  al.  v.  NIMOCKS  et  al. 

(Supreme  Court  of  North  Carolina.    June  5, 
1900.) 

RIGHT  OP  APPBAXr-PINAL  JUDGMENT. 
Clark's  Code,  }  54S,  authorizes  an  appeal 
from  every  judicial  order,  on  a  matter  of  Ism* 
or  legal  inference,  which  affects  a  substantial 
right  determines  or  discontinues  the  action,  or 
grants  or  refuses  a  new  trial.  Held  that, 
since  an  appeal  conid  only  be  granted  where 
the  exceptions  would  present  tne  whole  case 
for  review,  an  appeal  from  an  order  dismissing 
an  attachment  against  an  insolvent  and  direct- 
ing that  plaintiffs  claim  be  ascertained,  and 
that  all  preferred  creditora  in  the  assignment 
and  certain  judgment  creditors  be  made  par- 
ties, with  leave  to  file  pleadings,  etc.,  could  not 
be  entertained;  such  order  not  constituting  a 
final  judj^ment. 

Appeal  from   superior  court,  Cumberland 
county;   Robinson,  Judge. 
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Action  by  Brown  &  Co.  against  R.  IL 
NimodcB  and  otben.  From  an  order  dia- 
mlasing  an  attachment  against  an  Insolvent, 
and  directing  the  ascertainment  of  plaintiffs* 
claim,  with  right  to  other  creditors  to  Inter- 
vene, plaintiffs  appeal.    Dismissed. 

Robinson  &  Shaw,  for  appellant  H.  U 
Cook  and  N.  A  Sinclair,  for  appellees. 

FAIRGLOTH,  a  J.  On  May  19,  1897,  the 
defendant  Nlmocks  made  an  assignment  of 
his  property  to  W.  8.  Cook  In  trust  for  his 
creditors,  in  classes.  On  May  27,  1897,  the 
plaintiffs  sued  out  an  attachment  on  some  of 
said  property,  on  the  assumption  that  the  as- 
signment was  void.  On  appeal  this  court 
<124  N.  C.  417,  82  S.  E.  748)  held  that  the  as- 
signment was  not  void,  and  ordered  a  new 
triaL  At  May  term,  1899,  the  plaintiffs  ten* 
dered  a  Judgment  to  be  signed  for  the  amount 
of  their  debt,  which  was  not  disputed,  and 
that  such  Judgment  be  declared  a  valid  lien 
on  the  assigned  estate,  and  that  certain  other 
claims  in  the  second  class  were  of  equal 
dignity  with  that  of  the  plaintiffs.  This 
tendered  Judgment  was  refused,  and  his 
honor  entered  Judgment  as  follows:  That 
the  assignment  is  valid,  that  the  attachment 
be  dissolved  and  set  aside,  and  that  an  issue 
be  submitted  to  the  Jury  to  ascertain  the 
defendants'  damages,  if  any,  by  reason  of 
the  attachment  To  this  Judgment  and  the 
refosal  of  his  honor  to  sign  the  t^idered 
judgment  the  plaintiffs  excepted.  The  court 
also  ordered  that  all  the  preferred  creditors 
in  the  assignment  and  certain  Judgment  cred- 
itors be  made  parties  defendant,  v^ith  leave 
to  file  pleadings,  and  that  summons  issue  ac- 
cordingly. A  motion  by  the  defendants  to 
amend  their  schedule,  also  to  amend  their 
answer,  was  continued.  The  plaintiffs  ap- 
pealed from  the  said  refusal  and  Judgment 
and  orders,  and  In  this  court  the  defendants 
move  to  dismiss  the  appeal  on  the  ground 
that  It  is  premature. 

Clark's  Code,  S  648,  allows  an  appeal  from 
every  Judicial  order,  upon  a  matter  of  law 
or  legal  inference,  which  affects  a  substantial 
right  or  determines  the  action,  or  dlscon- 
tlnnefl  the  action,  or  grants  or  refuses  a  new 
triaL  Many  decisions  have  been  rendered 
on  this  section  of  the  Code.  The  Intent  and 
policy  of  the  statute,  as  we  construe  it,  are 
that  an  appeal  to  this  court  should  present 
for  review  the  exceptions  taken  and  ques- 
tions of  law  arising  upon  the  whole  case,  and 
that  appeals  presenting  the  exception  and 
legal  questions  in  piecemeal  will  not  be  en- 
tertained, when  no  substantial  right  is  put 
In  Jeopardy  by  such  refusal  Any  other  rule 
would  confuse  litigaition  and  rex  litigants,  as 
wen  as  Increase  costs.  It  would  be  incon- 
venient for  each  preferred  'creditor,  in  a  case 
like  this,  to  prosecute  his  appeal  when  other 
rights  of  the  same  dignity  have  not  been 
tried.  The  plaintiff  can  preserve  his  rights 
by  having  bis  exceptions  noted  in  the  record. 


and  bringing  them  forward  on  the  final  hear- 
ing. It  is  true  the  plaintiffs'  claim  is-  ad- 
mitted to  be  correct  by  the  present  defend- 
ants, but  when  the  bother  preferred  creditors 
are  in  they  will  have  the  right  to  litigate 
inter  se,  and  to  prorate  in  case  of  a  defi- 
ciency of  assets.  The  plaintiffs  have  no  more 
or  better  lien  than  the  others  of  the  same 
dass.  The  order  and  Judgment  of  his  honor 
were  quite  proper.  No  final  Judgment  has 
been  entered,  and  none  could  be,  in  the  pres- 
ent oonditfon  of  the  case.  The  numerous 
decided  cases  will  be  found  in  dark's  Code, 
8  548,  notably  Hlnes  v.  Hines,  84  X.  C.  122; 
Clement  v.  Foster,  99  N.  C.  255,  6  S.  B.  180; 
and  Welch  v.  Klnsland,  93  N.  0.  2SL  Appeal 
dismissed. 

(126  N.  C.  7W) 

HYGIENIC  PLATB-IGDHS  MFO.  CO.  r.  RA- 
LEIGH  &  AUGUSTA  AIR-LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    Jane  6, 
1900.) 

RAILROADS— NBOLIOENCB-FIRBS  —  PARTTGU- 
LAB  BNOINB— EVIDBNCE-OTHBR  ENGINES. 
Where  a  fire  was  alleged   to   have  been 
caused  by  sparks  emitted  by  a  particular  en- 
gine, it  was  error  to  admit  evidence  of  other 
fires  caused  by  sparks  from  other  engines,  and 
of  fires  caused  by  passing  trains  in  nelds  past 
which  another  railroad  ran,  without  showing 
the  condition  of  the  engines  or  the  attending 
circumstances. 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Wake  county; 
Brown,  Judge. 

Action  by  the  Hygienic  Plate- Ice  Manu- 
facturing Company  against  the  Raleigh  & 
Augusta  Air-Line  Railroad  Company.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

MacRae  &  Day,  J.  D.  Shaw,  J.  B.  Batchelor, 
W.  H.  Neal,  G.  F.  MacRae,  and  R.  T.  Gray, 
for  appellant  Brnest  Haywood.  F.  H.  Bus- 
bee,  Slnmoons,  Pou  ft  Ward,  and  Armlstead 
Jones,  for  appellee. 

FAIRGLOTH,  O.  J.  This  is  an  action  for 
damages  to  plaintiffs  property  alleged  to 
have  been  caused  by  defendants  negligence. 
The  trial  resulted  in  a  verdict  and  Judgment 
in  favor  of  the  plaintiff,  and  an  appeal  by 
defendant  For  the  purposes  of  this  opinion, 
the  facts  are  as  follows:  The  plaintiff's  ice 
factory  was  located  on  the  defendant's  right 
of  way,  two  or  three  hundred  yards  west  of 
the  Union  Depot,  in  the  city  of  Raleigh.  On 
August  29,  1893,  between  8  and  9  o'clock,— 
about  8:80,— the  plaintiff's  ice  factory  was  dis- 
covered to  be  on  fire,  and  was  partially  con- 
sumed. About  20  minutes  before  the  fire  the 
defendant's  engine  No.  228,  called  the  "At- 
lanta Special,"  pulled  ont  from  the  Union  Sta- 
tion, going  west  and  passed  the  plaintiff's 
f&ctory,  emitting  sparks,  and  soon  thereafter 
the  factory  was  discovered  to  be  burning. 
The  plaintiff  alleged  and  proved  the 'passing 
of  said  engine  and  fire  at  the  -tfn^'above 
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itated.  and  there  is  do  allegation  or  proof  In 
the  record  that  any  other  engine  of  the  de- 
fendant passed  by  said  place  recently  before 
or  soon  after  the  time  the  fire  occurred. 
Carefully  reading  the  record  shows  clearly 
that  the  contention  at  the  trial  centered  on 
the  question  whether  the  damage  was  caused 
by  said  engine  No.  228. 

There  was  much  evidence  and  many  excep- 
tions to  the  admission  and  exclusion  of  evi- 
dence and  to  instructions  given  to  the  jury 
by  the  court  During  the  trial  the  plaintiff 
offered,  and  was  allowed,  over  the  defend- 
ant's objection,  to  introduce  the  evidence  of 
several  witnesses  to  show  that  at  several 
times,  both  before  and  after  this  fire,  and  at 
other  places  on  defendant's  line,  other  en- 
gines of  defendant  had,  by  sparks  emitted, 
set  flre  to  and  burned  the  property  of  other 
persons;  one  witness  testifying  that  it  was 
a  common  occurrence  for  these  trains  to  set 
the  fields  on  fire,  but  he  did  not  know  whether 
It  was  done  by  the  defendant's  trains,  it  be- 
ing proved  that  at  those  points  another  rail- 
road runs  parallel  with,  and  in  a  few  feet 
of,  the  defendant's  track.  This  testimony 
was  heard  by  the  jury  without  any  evidence 
of  the  condition  of  these  engines,  and  without 
any  explanation  of  the  attending  circum- 
stances. Another  witness  said  that  in  18d4 
the  remains  of  said  factory  building  caught 
on  fire  directly  after  the  defendant's  freight 
train  passed,  and  constantly  before  and  since, 
and  that  the  old  field  caught  on  fire  in  March, 
1894,  two  or  three  times,  near  the  bridge. 
This  evidence  of  fires  at  various  times,  and 
at  other  places,  caused  by  sparks  from  other 
engines,  both  before  and  after  August  29tb, 
we  must  hold  to  be  incompetent,  as  it  does 
not  tend  to  prove  the  condition  of  engine  No. 
228,  nor  to  throw  any  light  on  the  question 
directly  before  the  Jury.  It  was  well  calcu- 
lated to  divert  the  minds  of  the  jury,  and 
lead  them  to  an  unsafe  verdict  The  prin- 
ciple which  governs  in  such  cases  was  brought 
to  the  attention  of  the  court  in  February, 
1891,  in  the  case  of  Grant  v.  Railroad  Co., 
108  N.  0.  462,  470,  13  S.  E.  200.  The  plain- 
tiff was  injured  by  derailment  of  defendant's 
train,  and  on  the  trial  he  offered  to  show  that 
a  similar  accident  occurred  soon  before  and 
afterwards  at  other  places,  to  a  train  run  by 
the  same  engineer  and  conductor.  The  court 
said:  **The  condition  of  the  defendant's  rail- 
road track  at  places  other  than  that  at  which 
the  accident  in  question  happened  could  not 
prove  or  disprove  the  condition  of  the  track  at 
the  latter  place,"  and  that  such  evidence 
would  certainly  tend  to  mislead  the  Jury. 
In  October,  1891,  the  same  question  was  be- 
fore the  court  in  Pennsylvania,  and  is  on  "all 
fours"  with  the  case  before  us.  It  was  Hen- 
derson V.  Railroad  Co.,  144  Pa.  8t  461,  22 
Atl.  851,  16  L.  R.  A.  299.  After  able  and 
elaborate  arguments,  the  court  held:  "(1)  In 
an  action  for  a  loss  by  fire,  caused  by  sparks 
from  a  locomotive  engine  of  a  railroad  com- 
pany* the  burden  la  on  the  plaintiff  to  prore 


that  the  fire  was  communicated  by  some  en- 
gine of  the  defendant  company,  and  also  Uy 
prove  negligence  in  the  construction  or  man- 
agement of  the  engine.  Such  facts,  however, 
may  be  established  by  circumstantial  evi- 
dence. (2)  When  the  fire  Is  shown  to  haye^ 
been  caused,  or,  in  the  nature  of  the  case, 
could  only  have  been  caused,  by  sparks  from 
an  engine  which  is  known  and  identified,  the 
evidence  should  be  confined  to  the  condition, 
management,  and  practical  operation  of  that 
engine,  and  testimony  tending  to  prove  de- 
fects in  other  engines  of  the  company  is  ir- 
relevant and  inadmissible.  (3)  If,  however, 
the  offending  engine  is  not  clearly  or  satis- 
factorily identified,  it  is  competent  for  the 
plaintiff  to  prove,  in  support  of  the  allegation 
that  the  fire  was  caused  by  the  defendant's 
n^ligence,  that  the  defendant's  locomotives 
generally,  or  many  of  them,  at  or  about  the 
time  of  the  occurrence,  threw  sparks  of  un- 
usual size,  causing  numerous  fires  on  that 
part  of  its  road.  (4)  This  class  of  testimony 
is  exceptional  in  character  at  the  best,  and 
is  admissible  only  because  direct  evidence  is 
impracticable.  The  examination,  therefore, 
will  be  confined  to  the  negligent  operation  of 
the  engines  at  and  about  the  time  of  the  fire, 
with  such  reasonable  latitude,  before  and  aft- 
er the  occurrence,  as  is  sufficient  to  make  such 
proofs  practicable."  We  have  quoted  freely 
from  this  case,  because  it  covers  several  prac- 
tical points  of  this  subject,  and  because  it 
seems  unnecessary  to  cite  other  cases  of  a  sim- 
ilar bearing.  The  principle  is  not  only  sup- 
ported by  authority,  but  it  appears  to  our 
minds  to  be  correct,  and  a  just  rule  to  be  ap- 
plied in  jury  trials.  There  are  some  decisions 
modifying  this  rule,  and  perhaps  seem  incon- 
sistent with  it;  but  the  reasoning  hi  some  of 
them  is  not  satisfactory,  and  we  do  not  cite  or 
discuss  them.  What  we  have  said  shows  er- 
ror, and  requires  a  new  triaL  At  the  next  tri- 
al it  is  probable  that  many  of  the  other  excep- 
tions will  be  eliminated,  and  we  will  not, 
therefore,  discuss  them  at  present  Venire  de 
novo. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur in  the  judgment  or  opinion  of  the  court 
The  only  ground  for  granting  a  new  trial  ap- 
pears to  be  the  admission  of  testimony  as  to 
the  condition  of  other  engines.  Under  the 
circumstances  of  this  case,  I  am  inclined  to 
think  that  the  admission  of  such  testimcmy 
was  competent  in  any  view,  but,  whether 
this  is  so  or  not,  it  is  clearly  admissible  in 
rebuttal  of  the  defendant's  evidence.  The 
defendant  had  previously  introduced  Parish, 
foreman  of  its  roimdhouse,  who  testified,  on- 
direct  examination,  that  he  did  not  remember 
anything  about  the  particular  time  of  the  fire 
or  the  particular  engine,  but  that  he  did  not 
permit  any  engine  to  go  out  of  the  round- 
house without  being  in  thorough  repair.  The 
object  of  his  testimony  clearly  was  to  prove 
that  this  particular  engine,  of  which  he  had  no^ 
recollection,  must  have  been  hi  good  repair  at 
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that  time,  because  all  tbe  englnea  were  con- 
stantly kept  In  repair.  The  plaintiff  limply 
answered  this  by  showing  that  the  other  en- 
gines were  not  always  kept  in  perfect  repair, 
because  they  had  set  fire  to  property  In  such 
a  way  as  could  not  have  happened  If  they  had 
been  equipped  with  spark  arresters  such  as 
described  by  the  defendant's  witnesses.  Such 
evidence  was  strictly  in  rebuttaL  But  it  may 
be  said  that  the  plalntlfTs  counsel,  on  the 
cross-examination  of  Nowell,  a  witness  for 
the  defendant,  asked  him  about  some  en- 
gines that  had  been  burned,  and  thus  opened 
the  door  to  the  defendant.  It  seems  a  very 
little  crack  to  open  so  wide  a  door.  But,  ad- 
mitting it  to  be  so,  the  defendant  did  not 
shut  the  door,  but  open^  It  still  wider.  If 
it  was  left  wide  open  by  the  defendant,  why 
could  not  the  plaintiff  enter?  But  another 
▼lew  suggests  Itself.  In  Neal  v.  Railroad 
Co.  (at  this  term)  36  8.  B.  117,  this  court  has 
held,  in  effect  that  all  the  testimony  of  the 
plaintiff's  witnesses,  whether  giyen  on  direct 
or  cross  examination,  is  the  plaintiff's  testi- 
mony.   Why  is  it  not  so  as  to  the  defendant? 


<12«  N.  C.  814) 

BATTBRY  PARK  BANK  et  aL  t.  LOUGH- 
RAN. 

(Supreme  CSburt  of  North  Carolina.    June  5, 
1900.) 

VBNDOR  AND  PURCHASBR--SUIT  FOR  PRICB- 

PLEADING— BOND  FOR  TITLB— NOTES— 

FAILURE  OF  CONSIDERATION. 

1.  Where,  in  an  action  on  notes  given  for  the 
price  of  land  purchased  at  auction,  defendant 
pleaded  that  plaintiff's  assignor  announced  that 
the  balance  of  the  price  should  be  secured  by 
notes,  and  that  he  would  execute  to  the  pur- 
chaser a  bond  for  title  on  payment  of  the 
notes  when  due,  and  that  defendant  purchased 
the  land,  and  executed  the  notes  sued  on,  but 
that  plaintiff's  assignor  failed  to  execute  th'e 
bond,  such  plea  did  not  allege  that  the  assignor 
was  to  deliver  the  bond  only  when  the  pur- 
^ase  price  was  paid,  but  raised  an  issue  as  to 
whether  he  was  not  bound  to  deliver  the  bond 
on  the  execution  and  delivery  of  the  notes. 

2.  Where  defendant  purchased  lots  at  auc- 
tion under  an  agreement  that  one-fifth  of  the 
price  should  be  paid  in  cash,  and  that  the 
vendor  should  give  a  bond  for  title  on  receivlDg 
notes  for  the  oalance,  and  the  vendor  failed 
to  deliver  the  bond,  and  thereafter  conveyed 
the  lots  to  another,  and  assigned  the  notes  aft- 
er maturity  to  plaintiff,  plaintiff  was  not  en- 
titied  to  recover  thereon,  since  the  consider- 
ation for  which  the  notes  were  given  had 
failed. 

Appeal  from  superior  court.  Buncombe 
county;   Ck>ble,  Judge. 

Action  by  the  Battery  Park  Bank  and  oth- 
ers against  J.  H.  Loughran.  From  a  judg- 
ment in  favor  of  defendant,  plaintiffs  ap- 
peaL    Affirmed. 

T.  H.  Cobb,  for  appellants.  W.  W.  Jones, 
for  appellee. 

MONTGOMERY,  J.  This  action  was  com- 
menced originally  for  the  recovery  of  the 
amount  due  by  the  defendant  on  six  prom- 
issory notes,   three  of  them   payable  two 


years  from  date,  and  three  of  them  three 
years  from  date,  which  he,  with  two  otiiers. 
had  executed  to  the  plaintiff  Bostic,  and 
which  Bostic  had  assigned  as  collateral  se- 
curity to  the  plaintiff  bank  for  a  debt  which 
he  owed  it  Afterwards  Bostic  made  an  as- 
signment of  his  property,  including  his  equi- 
table interest  in  these  notes,  to  the  other 
defendant,  J.  G.  Merrlmon,  as  trustee.  The 
consideration  upon  which  these  notes  were 
executed  was  not  stated  in  the  complaint. 
The  defendants,  in  their  answer,  admitted 
the  execution  of  the  notes,  averring  that  the 
consideration  therefor  was  the  purchase 
price  of  three  lots  of  land  situated  in  Ashe- 
viUe,  sold  at  public  auction  by  Bostic,  and 
bought  by  the  defendant  Three  defenses 
were  set  up  by  the  defendant  in  his  answer: 
(1)  That  while  the  sale  of  the  lots  was  go- 
ing on  Bostic  made  to  the  defendant  false 
and  fraudulent  representations  in  respect  to 
the  manner  in  which  the  sale  was  to  be 
conducted,  viz.  that  there  would  be  no  by- 
bidding,  when  in  fact  Bostic  had  procured 
by-bidders  who  fraudulently  ran  up  and  in- 
creased the  price  of  the  lots  greatly  in  ex- 
cess of  their  true  value;  (2)  that,  after  the 
notes  were  executed,  Bostic  sold  the  lots, 
without  the  consent  or  authority  of  the  de- 
fendant, to  various  persons,  and  thus  dis- 
abled himself  from  executing  proper  deeds 
to  the  lots  to  the  defendant  and  that  the 
plaintiff  bank  had  full  knowledge  of  the  de- 
fendant's equitable  defense;  and  (3)  that 
Bostic  did  not  have  a  good  tltie  to  the  prop- 
erty at  any  time  since  the  sale,  and  there- 
fore that  he  could  not  give  a  good  titie  to 
the  same.  The  statute  of  limitations  was 
also  pleaded  In  defense.  Ii|  the  first  trial 
there  was  a  judgment  for  the  defendant. 
Upon  appeal  to  this  court  by  the  plaintiff 
a  new  trial  was  ordered.  30  S.  B.  17.  Aft- 
erwards, in  the  superior  court,  the  defendant 
amended  his  answer.  In  which  he  introduced 
new  matter  as  a  defense,  and  which  new 
matter  ^raised  another  issue.  That  part  of 
the  amended  answer  to  which  we  particular- 
ly refer  is  in  these  words:  "That  at  the 
time  of  the  sale  of  the  lots  mentioned  In  the 
original  answer,  as  .a  further  defense,  the 
said  Bostic  announced  or  caused  to  be  an- 
nounced at  the  sale  that  the  balance  of 
the  purchase  money  for  the  lots  should  be 
secured  by  the  promissory  notes  of  the  pur- 
chasers, and  that.  In  consideration  of  the 
said  purchases  and  execution  of  said  notes, 
he  (Bostic)  would  execute  to  the  purchasers 
a  good  and  sufficient  bond  for  titie  in  fee 
simple  with  warranty,  upon  the  payment  of 
the  notes  when  they  became  due;  that  this 
defendant,  with  one  Millster  and  one  Cleary, 
purchased  certain  lots  mentioned  In  the 
original  answer,  and  executed  and  delivered 
to  Bostic  their  said  notes,  but  that  Bostic 
failed  and  refused  to  execute  to  said  pur- 
chasers a  sufficient  and  legal  bond  for  tiUe 
to  the  lots."  The  defense  set  up  in  the 
amended  answer  was  not  thought  of  in  the 
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(original  answer,  nor  on  the  first  trial.  It 
turned  out  to  be,  however,  tbe  main  and 
only  defense  which  he  had,  for  in  the  trial 
before  the  referee,  the  cause  having  been 
referred  to  W.  P.  Brown  with  all  the  issues 
to  report  the  evidence,  his  findings  of  fact 
and  conclusions  of  law,  the  defendant  of- 
fered no  evidence  showing  fraud  in  the  sale, 
and  he  did  not  appeal  from  the  findings  of 
law  by  the  referee  that  the  debts  were  not 
barred  by  the  statute  of  limitations.  The 
referee,  in  his  second  finding  of  fact,  report- 
ed that  at  and  before  the  sale  of  the  lots 
there  was  an  agreement  between  the  de- 
fendant and  Bostic  that  the  defendant 
should  pay  one-fifth  of  the  purchase  money 
in  cash,  and  execute  to  Bostic  nine  notes,  to 
be  paid  in  the  future,  and  that,  in  consid- 
eration of  the  payment  of  the  money  and  the 
execution  of  the  notes,  Bostic  would  execute 
and  deliver  to  the  defendant  "a  good  bond 
for  a  title  to  the  three,  lots  to  secure  to  James 
H.  Loughran  a  deed  in  fee  simple  for  the 
lots  above  referred  to,  when  the  defendant 
Loughran  should  comply  with  his  part  of 
the  contract  by  the  payment  of  one-fifth  of 
the  purchase  money  and  the  making  and 
delivering  of  the  said  notes  above  mentioned 
for  the  payment  of  the  remainder  of  said 
purchase  money."  The  referee  also  found 
that  Bostic  did  not  comply  with  his  part  of 
the  agreement  by  executing  and  delivering 
to  the  defendant  the  bond  for  title,  and  that 
on  the  26th  of  October,  1892,  Bostic  sold  the 
lots  to  the  highest  bidder  for  cash,— to  J.  A. 
Burross,  L.  A.  Farinholt,  and  Natt  Atkinson; 
that  the  money  was  paid;  and  that  Bostic 
and  his  wife  executed  fee-simple  deeds  for 
the  lots  to  the  purchasers,  with  covenants 
of  warranty.  Upon  these  findings  of  facts 
the  referee  concluded  as  matters  of  law  that 
Bostic,  not  having  complied  with  his  con- 
tract by  mailing  and  delivering  the  bonds 
for  title,  was  not  entitled  to  take  anything 
by  reason  of  his  action,  and  that  the  notes 
had  no  consideration  to  supporjt  them. 
Those  parts  of  the  report  of  the  referee 
were  sustained  by  his  honor  in  the  court 
below.  The  counsel  of  the  plaintiffs,  in  his 
argument. and  in  his  brief  filed,  contended 
that  the  amended  answer  raised  no  issue; 
that  upon  its  face  it  was  a  sham  plea,  and 
an  absurd  one;  and  that,  notwithstanding 
the  finding  of  the  referee  that  Bostic  had 
failed  and  refused  to  deliver  the  bonds  for 
title,  and  that  his  honor  sustained  that  find- 
ing, the  plaintiffs  were  entitled  to  a  Judg- 
ment because  of  the  failure  of  the  amended 
answer  to  raise  the  issue  of  the  delivery 
of  the  bonds  for  title.  The  contention  of 
the  plaintiffs*  counsel  was  that  the  natural 
and  proper  construction  of  the  amended  an- 
swer was  that  Bostic  was  to  deliver  the 
bonds  for  title  when  the  whole  of  the  pur- 
chase money  should  have  been  paid  by  the 
defendant,  and  that  that  was  an  absurdity, 
and  contrary  to  the  implied  admissions  on 
the  question  of  delivery  in  the  original  an- 


swer. The  argument  might  have  some  forc-e 
if  we  should  be  bound  by  a  strict  gram- 
matical construction,  and  should  apply  that 
to  the  first  part  of  the  amended  answer.  But 
it  loses  its  entire  weight  when  the  whole 
of  the  amended  answer  is  taken  into  con- 
sideration, for  the  latter  part  of  section  2 
clears  up  the  full  meaning  of  the  section. 
The  amended  answer  then  raises  the  issue 
as  to  the  delivery  of  the  bonds  for  title  to 
the  defendant,  and  the  referee,  under  his 
power,  passed  upon  that  issue,  and  the  court 
below  sustained  him,  most  probably  on  the 
ground  that  there  was  some  evidence  to  sup- 
port the  finding.  It  seems  to  us  that  the 
great  weight  of  the  evidence  was  the  other 
way,  but  with  thi^t  we  can  have  nothing 
to  do.  This  is  not  a  case  like  that  in  which 
the  vendor  of  land  by  parol,  seeking  to 
recover  notes  given  by  the  purchaser  for  the 
price,  tendering  at  the  same  time  a  good 
uid  sufiBcient  deed,  is  met  by  the  debtor 
with  the  plea  of  the  statute  of  frauds.  The 
plea  would  not  avail  the  debtor  Taylor  v. 
RusseU,  119  N.  G.  30,  25  S.  E.  710.  Nor  is  it 
like  a  case  where  the  vendor  did  not  have  a 
good  title  to  land  at  the  time  he  made  a  con- 
tract to  convey  upon  the  payment  in  the 
future  of  the  purchase  money,  but  who  after- 
wards acquired  title  before  he  demanded  of 
the  purchaser  the  purchase  money,  or  be- 
fore he  is  called  upon  to  make  title.  In  such 
a  case  the  purchaser  would  be  bound.  Bank 
V.  Loughran,  122  N.  C.  668,  30  S.  E.  17.  The 
notes  were  past  due  at  the  time  when  the 
other  plaintiffs  acquired  their  interest  in 
them,  and  they  took  the  notes  subject  to  all 
proper  defenses  of  the  defendant  against  the 
original  payee,  Bostic.  It  is  not  necessary 
to  discuss  the  other  exceptions  of  the  plain- 
tiffs.   Affirmed. 

(128  N.  c.  77») 

CONRAD  et  al.  v.  WEST-END  HOTEL  & 
LAND  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    June  6, 

1900.) 

DEDICATION— MAPS-COURT— EXPENSES— 
NECESSITY. 

1.  Where  an  improvemeDt  company  opening 
up  land  for  city  lots  laid  oat  an  open  space  of 
land  surrounded  by  streets,  which  it  called 
"Grace  Court,"  and  filed  a  map  with  the  reg- 
ister of  deeds  of  the  county,  showing  the  land 
as  laid  out,  and  sold  lots  fronting  on  the  court 
to  complainants  by  deeds  which  referred  to 
the  map,  such  acts  constituted  an  irrevocable 
dedication  of  the  streets  and  court,  and  the 
company  and  its  grantees  could  not  build  on 
the  court  for  private  purposes,  or  narrow  or 
close  the  streets  surrounding  it,  though  the 
lots  were  bought  under  another  map,  in  which 
the  court  was  reserved,  and  made  subject  to 
future  disposition. 

2.  That  the  public  authorities  of  the  city  or 
county  had  not  formally  accepted  the  dedica- 
tion of  the  court  was  immaterial,  sinte,  plain- 
tiffs having  been  induced  to  buy  under  the 
map,  the  continuation  of  the  streets  and  court 
formed  a  part  of  the  consideration  for  the 
purchase  of  the  lots. 

Douglas,  J.,  dissenting. 


N.C.) 
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Appeal  from  superior  court  Foroyth  coun- 
ty;  Shaw,  Judge. 

Action  by  S.  F.  Conrad  and  others  against 
the  West-End  Hotel  &  Land  Company  and 
others  to  enjoin  the  erection  of  buildings  on 
a  court.  From  a  Judgment  In  favor  of  plain- 
tiffs, defendants  appeal.    Affirmed. 

Watson,  Buxton  &  Watson,  for  appellants^ 
Jones  &  Patterson  and  Glenn  &  Manly,  for 
appellees. 

MONTGOMERY,  J.  In  the  year  1890  the 
defendant  the  West-End  Hotel  &  Land  Com- 
pany was  the  owner  and  in  possession  of  a 
tract  of  land  situated  and  lying  on  the  west- 
ern and  northern  boundaries  of  the  city  of 
Winston.  The  defendant  company,  with  the 
▼lew  of  opening  up  tiie  tract  of  land  as 
suburbs  of  the  city,  laid  off  the  same  Into 
lots  to  be  sold  for  homes,  public  buildings, 
and  squares,  with  streets  and  avenues.  Im- 
-mediately  at  the  western  end  of  Fourth  street 
of  the  city  there  was  an  open  qpace  of 
land,  pear-shaped,  which  the  company  called 
''Grace  Court '^  The  company  extended 
Fourth  street  along  the  southern  edge  of 
Grace  court,  and  turned  it  towards  the  north 
along  the  western  edge  of  Grace  court,  and 
then,  by  an  avenue  along  the  northern  edge 
of  the  court,  to  Fourth  street.  On  the  west- 
em  side  of  the  street,  lying  on  the  western 
edge  of  Grace  court,  was  a  piece  of  land  on 
which  the  company  was  to  build  the  Zlnzen- 
dorf  Hotel.  A  map,  with  the  outlines  which 
we  have  described,  was  made  by  a  competent 
engineer  in  the  employment  of  defendant 
company,  and  by  its  direction  registered  in 
the  office  of  the  register  of  deeds  of  For- 
syth county,  in  Book  35,  p.  13a  Afterwards 
the  plaintiffs  each  purchased  from  the  de- 
fendant company  one  of  the  lots  so  laid  off, 
lying  along  the  southern  edge  of  Fourth 
street  as  it  ran  along  Grace  court.  In  the 
deeds  which  were  executed  by  defendant 
company  to  the  plaintiff  purchasers,  refer- 
ence was  made  to  the  plat  which  (lad  been 
filed  in  the  register's  office,  which  plat,  as  we 
have  seen,  contained  the  square  called  "Grace 
Court,"  and  the  streets  surrounding  and  ad- 
Joining.  Several  of  the  lots  have  been  built 
up<m  as  homes.  Since  the  execution  of  the 
deeds  to  the  plaintiffs,  the  defendant  com- 
pany has  sold  and  conveyed  by  deed  a  part 
of  Grace  court  to  the  defendant  W.  B.  Taylor, 
and  is  endeavoring  to  sell  other  parts  of  the 
fourt  The  plaintiffs  claim  that  the  registra- 
tion of  the  plat  of  the  land  of  defendant 
company,  and  the  reference  made  in  its  deed 
to  the  plaintiffs  to  that  plat,  is  a  dedication 
of  Grace  court  to  their  use,  and  to  the  use 
of  the  public,  as  an  open  court,  and  cannot  be 
closed  by  the  defendant,  or  any  persons  claim- 
ing under  it,  by  the  erecticMi  of  buildings 
thereon  or  by  any  other  means.  This  action 
was  brought  for  a  perpetual  injunction  re- 
straining the  defendant  hotel  and  land  com- 
pany from  disposing  of  the  court  or  any  part 


thereof  for  private  purposes,  or  for  etherise 
depriving  the  plaintiffs  of  their  enjoyment  of 
the  court  as  a  public  open  ground,  and  from 
harrowing  and  closing  op  the  streets  surround- 
ing the  same,  and  that  the  defendant  Taylor 
be  forever  restrained  from  erecting  any  build- 
ing or  placing  other  obstruction  on  any  part  of 
Grace  court,  or  from  using  the  same  for  any 
private  purpose.  The  defendants  set  up  as 
a  defense  the  averment  that  notwithstanding 
the  registration  of  the  plat  by  the  defendant 
company  heretofore  described,  the  plaintiffs, 
in  truth,  bought  their  lots,  not  by  the  plat 
registered,  but  under  a  certain  lithographic 
map  shown  to  the  plaintiff  purchasers  at  the 
time  they  bought,  and  In  which  Grace  court 
and  other  squares  were  reserved  as  the  prop- 
erty of  the  defendant  company,  and  subject 
to  its  future  disposition.  The  evidence  of 
the  defendants  tending  to  show  their  con- 
tentions was  rejected  by  the  court  as  In- 
competent, and  the  court  instructed  the  Jury, 
if  they  believed  the  evidence,  to  answer  the 
Issues  in  favor  of  the  plaintiffs. 

We  agree  with  his  honor  that  as  the  de- 
fendant company.  In  the  execution  of  its 
deeds  to  the  plaintiffs,  referred  therein  to 
the  plat  and  map  which  they  had  caused  to 
be  registered,  and  not  to  the  lithogrjaphed 
map,  they  were  concluded  thereby,  and  that 
no  evidence  to  the  contrary  was  admissible. 
If  the  owner  of  land  lays  it  off  Into  squares, 
lots,  and  streets  with  a  view  to  form  a  town 
or  city,  or  as  a  suburb  to  a  town  or  city, 
certainly,  if  he  causes  the  same  to  be  regis- 
tered in  the  county  where  the  land  Is  sit- 
uated, and  sells  any  pkrt  of  the  lots  or 
squares,  and  in  the  deed  refers  In  the  de- 
scription thereof  to  the  plat  such- reference 
will  constitute  an  irrevocable  dedication  to 
the  public  of  the  streets  marked  upon  the 
plat.  Meier  v.  Railway  Co.,  16  Or.  500,  19 
Pac.  eiO,  1  L.  R.  A.  866.  We  think  the  same 
principle  would  apply  to  those  pieces  of  land 
which  were  marked  on  such  a  plat  as  squares 
or  courts  or  parks,  and  that  streets  and  pub- 
lic grounds  designated  on  such  a  map  should 
forever  be  open  to  the  purchasers  and  to  the 
public.  Grogan  v.  Town  of  Hayward  (0.  0.) 
4  Fed,  164;  Church  v.  City  of  Portland  (Cr.) 
22  Pac.  628,  6  L.  R.  A.  259;  Price  v.  Inhab- 
itants of  Plalnfleld,  40  N.  J.  Law,  608. 

It  is  immaterial  whether  the  public  au- 
thorities of  the  city  or  county  had  formally 
accepted  the  dedication  of  the  court  The 
plaintiffs  had  been  induced  to  buy  under  the 
map  and  plat,  and  the  sale  was  based,  not 
merely  on  the  price  paid  for  the  lots,  but 
there  was  the  further  consideration  that  the 
streets  and  public  grounds  designated  on 
the  map  should  forever  be  open  to  the  pur- 
chasers and  their  assigns.  Grace  court,  as 
laid  off  on  the  plat,  was  not  within  the  cur- 
tilage of  the  hotel,  and  therefore  to  be  used 
in  connection  with  it  but  It  was  outside  of 
the  lot  reserved  for  the  hotel,  across  a  very 
wide  street,  and  surrounded  by  lots  laid  off  on 
the  streets  adjacent  to  It    The  word  "court" 
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when  lued  In  connection  with  such  a  piece 
of  land,  is  STnonymous  In  law  with  the 
words  "park"  and  "square.'* 

The  exception  made  by  the  defendants  to 
the  refusal  of  his  honor  to  submit  an  issue 
aB  to  the  rights  of  the  plaintiff  Hanes  is  not 
of  any  consequence;  for,  if  the  streets  and 
court  are  for  the  benefit  of  the  other  plain* 
tltta  and  the  public,  he  necessarily  must 
share  therein  as  a  consequence.    No  error. 

DOUGLAS,  J^  dissents  arguendo. 


(126  N.  c.  my 

BROWN  V.  MORISEY. 

(Supreme  Court  of  North  Carolina.    June  5, 
1900.) 

DOWSRr-DAMAQES   FOR  DBTBNTION^ 

MEASURE. 

Where  a  widow  is  adjudged  entitled  to 
dower,  she  Is  also  entitled  to  damages  for  de- 
tention of  dower  equal  to  one-third  m  value  of 
the  rents  and  profits  of  her  deceased  husband's 
lands  from  the  date  of  her  demand  for  dower. 
Furches  and  Clark,  JJ.,  dissenting. 

Action  by  Dicey  Ann  Brown  against  D.  G. 
Morisey  to  compel  allotment  of  dower. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  appealed.  The  judgment  below  was 
affirmed  at  a  former  hearing  (32  S.  E.  687), 
and  plaintiff's  petition  for  a  rehearing  was 
afterwards  granted.    Reversed  on  rehearing. 

FAIRCLOTH,  O.  J.  This  case  was  de- 
cided in  favor  of  the  defendant  at  February 
term,  1890,  and  is  reported  in  124  N.  C.  292, 
32  S.  E.  687.  It  was  reheard  at  February 
term,  1000.  After  reargument  and  further 
consideration,  the  court  is  of  the  opinion  that 
the  plaintiff  is  entitled  to  have  dower  assign- 
ed to  her  out  of  the  land  described  In  the  com- 
plaint, and  the  first  opinion  is  overruled.  The 
reasoning  and  ground  of  our  present  opinion 
will  be  found  in  the  dissenting  opinion,  as  re- 
ported In  124  N.  C,  at  page  297,  where  the 
authorities  are  dted,  and  it  seems  that  it  is 
unnecessary  to  repeat  them  here.  In  addi- 
tion to  those,  we  refer  to  Pinner  v.  Pinner, 
44  N.  C.  475;  Frost  v.  Etheridge.  12  N.  O.  30. 
These  fully  recognize  the  principle  of  this 
opinion,  with  some  excellent  reasoning  by 
Taylor,  C.  J.  The  plaintiff,  being  entitled  to 
dower,  is  also  entitled  to  damages  from  her 
demand  for  dower  equal  to  one-third  in  value 
of  the  rents  and  profits  of  the  land.  Spencer 
V.  Weston,  18  N.  C.  216.  These  will  be  ad- 
justed by  the  court  below,  if  the  parties  do 
not  agree  to  some  arrangement  among  them- 
selves. This  will  be  certified  to  the  court  be- 
low, to  the  end  that  the  court  may  proceed 
according  to  this  (pinion.    Error. 

FURCHES,  J.  I  dissent  to  that  part  of 
the  opinion  of  the  court  which  adopts  the  dis- 
senting opinion  when  the  case  was  here  be- 
fore, and  I  adopt  the  opinion  of  the  court 
then  filed  as  my  dissenting  opinion  to  that  part 


of  the  opinion  filed  at  this  term.    Brown  t. 
Morisey,  124  N.  C.  292,  32  S.  B.  687. 

CLARK,  J.  I  concur  in  the  dissenting  opin- 
ion of  Mr.  Justice  FURCHES.  There  is  no 
scintilla  of  evidence  that  the  defendant  claims 
under  the  heirs  at  law  of  the  husband,  and 
what  would  be  the  plaintiff's  right  to  dower 
as  against  them  or  their  assignee  is  not  be- 
fore us.  There  is  no  evidence  how  defendant 
entered,— whether  under  deed  from  the  hus- 
band or  without  See  statement  of  facts  (124 
N.  0.  292,  32  S.  E.  687),  but  probably  under  a 
deed  possibly  since  lost,  as  the  widow  living 
In  same  county  has  not  stirred  till  now.  All 
that  appears  Is  that  plaintiff's  husband  had 
a  deed  to  the  land  in  1855;  that  he  and  his 
wife  went  to  Wilmington  in  1856;  that  in  a 
few  days  she  returned  to  the  county  (Duplln> 
where  the  land  lies,  and  soon  thereafter  the 
defendant  took  possession,  and  has  been  in 
exclusive  possession,  cultivating  and  using  it 
as  his  own  ever  since,  over  40  years.  Nothing 
else  appearing,  the  defendant's  title  is  good 
against  the  world.  The  fact  that  it  is  fur- 
ther shown  that  the  husband  went  South, 
and  died  Intestate,  prior  to  1861,  leaving  no 
children,  cannot  affect  defendant's  title.  The 
statute,  which  began  running  against  the  hus- 
band In  his  lifetime,  was  not  suspended  at 
his  death,  even  as  to  minor  heirs,  and,  of 
course,  not  as  to  his  widow.  She  can  only 
recover  dower  by  showing  that  her  husband, 
if  living,  would  be  entitled  to  recover  the  land 
in  which  she  claims  dower.  Otherwise,  she 
would  be  taking  dower  in  defendant's  land, 
not  in  her  husband's.  If  dower  had  been  al- 
lotted to  plaintiff  when  disseised,  she  would 
be  barred  in  7  or  20  years,  like  any  one  else, 
and  she  Is  not  entitled,  even  in  that  aspect, 
to  longer  time  under  our  statute  law,  because 
she  neglected  to  have  dower  allotted. 


(126  N.  C.  820) 

McCARTY  et  il.  r.  IMPERIAL  INS.  CO. 

McCARTY  ▼.  SCOTTISH  UNION  &  NA- 
TIONAL INS.  00. 

(Supreme  Court  of  North  Carolina.    June  5, 

1900.) 

IN8URANCE>-RBPRBSENTATI0N3   IN   APPLICA- 
TION—BURDEN    OP    PROOF. 

1.  Act  1893^  c.  299,  §§  8,  9,  provide  that  in 
contracts  of  msurance  statements  or  declara- 
tions in  the  application  or  policy  shall  be  deem- 
ed representations,  and  not  warranties,  and 
no  misrepresentations,  unless  material  or  fraud- 
ulent, shall  prevent  a  recovery  on  the  policy. 
Held,  that  a  failure  to  disclose  in  the  appli- 
cation a  trust  deed  on  the  insured  premises, 
which  Included  other  property  sufDdent  to  sat- 
isfy the  incumbrance,  which  omission  was  not 
found  to  be  fraudulent,  did  not  vitiate  the 
policy. 

2.  The  burden  of  proving  the  fraudulent  in* 
tent  of  insured,  or  the  materiality  of  a  mis- 
representation in  failing  to  disclose  an  incum- 
brance on  property,  is  on  the  insurer. 

Appeal    from    superior    court*    Buncombe 
I  county;  Starbuck,  Judge. 


N.  a} 


CANSL.EB  V.  PBNLAND. 
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Actions  by  a  a  McCSarty  and  others  against 
the  Imperial  Insunmce  Company  and  G.  C. 
McCarthy  against  the  Scottish  Union  &  Na- 
tional Insurance  Company  on  policies  of  insur- 
ance. From  Judgments  in  favor  of  defend- 
ants, plaintiffs  appeal.    Reyersed. 

Merrimon  &  Merrimon,  for  appellants.  F. 
A.  Sondley  and  T.  H.  Cobb,  for  appellees. 

GLARE,  J.  The  plaintiff's  house  was  in- 
sured in  the  defendant  companies,  and  was 
destroyed  by  fire.  Concurrent  insurance  was 
permitted,  and  policies  in  both  these  compa- 
nies were  issued  to  the  plaintiff  by  the  same 
agent.  The  companies  had  full  notice  of  the 
Incnmbnince  to  the  building  and  loan  asso- 
ciation, and  it  is  mentioned  in  the  policies 
with  the  provision  "payable  as  their  interests 
may  appear."  The  defense  is  that  there  was 
another  incumbrance  in  favor  of  McBrayer, 
trustee,  which  was  not  made  known  to  the 
insurance  agent;  and  there  was  a  provision 
in  the  policies  that  they  should  be  void  "if  the 
interest  of  the  insured  be  not  truly  stated 
herein."  In  Insurance  Co.  v.  Chase,  5  Wall. 
500,  18  Lu  Ed.  524,  it  is  said,  "Whether  the 
disclosure  of  interest  was  material  to  the 
risk  incurred,  and  would  have  enhanced  the 
premium,  is  always  a  question  of  fact  for 
the  jury/'  And  our  statute  (Acts  1893,  c. 
299)  which  was  in  force  when  this  policy  was 
taken  out,  and  which,  therefore,  enters  into 
and  makes  a  part  of  the  contract,  provides: 
Secticm  8:  "All  contracts  of  insurance,  the 
application  for  which  is  taken  within  this 
state,  shall  be  deemed  to  have  been  made 
within  this  state  and  subject  to  the  laws 
thereof."  Section  9:  "All  statements  or  de- 
scriptions in  any  application  for  a  policy  of 
Insurance,  or  in  the  policy  itself,  shall  be 
deemed  and  held  representations  and  not 
warranties;  nor  shall  any  misrepresentation, 
unless  material  or  fraudulent,  prevent  a  re- 
covery on  the  policy."  There  is  no  fraud- 
ulent misrepresentation  found,  and  it  is  clear 
that  failure  to  inform  the  company  of  the  Mc- 
Brayer trust  deed  was  not  material,  and  did 
not  in  any  wise  enhance  the  risk,  for  the 
trust  deed  embraced  another  tract  of  land, 
which  was  alone  sufficient  to  discharge  it 
Besides,  the  building  and  loan  association, 
named  in  the  policy  as  the  primary  benefi- 
ciary of  the  insurance,  had  no  knowledge  of 
the  McBrayer  trust  deed.  In  Albert  v.  Insur- 
ance Co.,  122  N.  C.  92,  30  S.  B.  327,  it  is  said 
(at  page  95,  122  N.  C,  and  page  328,  30  S. 
EL),  construing  the  above-cited  statute  (Acts 
1883,  c.  299):  "This  law  applies  to  all  pol- 
icies of  insurance,  both  of  fire  and  of  life; 
and,  unless  such  misrepresentations  materi- 
ally contribute  to  the  loss,  or  fraudulently 
evade  the  payment  of  the  increased  premium, 
they  do  not  vitiate  the  policy.  Ordinarily, 
these  are  questions  of  fact  for  the  jury,  and 
not  for  the  court"  The  burden  of  proving 
the  fraudulent  Intent  or  the  materiality  of 
the  misrepresentation  is  upon  the  company, 


wha  after  receiving  the  premium,  must  pay 
the  loss,  unless  it  shows  good  ground  for  its 
release  from  the  discharge  of  the  obligation 
it  assumed.  Bank  of  Tarboro  v.  Fidelity  & 
Deposit  Co.  (at  this  term)  35  S.  E.  588.  The 
evidence  would  seem  to  indicate  an  inadvert- 
ent and  unintentional  omission  by  the  plain- 
tiff in  stating  the  incumbrances  upon  the 
property.  The  referee  found  that  the  in- 
sured, when  he  took  out  the  insurance,  did 
not  know  that  the  trust  deed  to  McBrayer 
covered  the  lot  on  which  the  insured  build- 
ing stood,  and  that  he  did  not  fraudulently 
conceal  its  existence  from  the  defendant's 
agent,  but  acted  honestly,  and  in  good  faith. 
The  court,  upon  exceptions  to  the  referee's 
report,  overruled  that  finding  of  fact,  but  ex- 
pressly refrained  from  passing  upon  "the 
plaintiff's  intent,  deeming  it  immaterial." 
And  neither  does  he  find  that  the  omission  of 
reference  to  the  McBrayer  trust  deed  was 
material;  in  fact,  his  other  findings  In  ef- 
fect indicate  that  it  was  not  In  the  absence 
of  any  finding  that  there  was  a  fraudulent  or 
material  omission  in  the  application,  it  was 
error  to  give  judgment  for  the  defendant 
The  wise  and  just  provisions  contained  in 
the  above  sections  8  and  9  of  chapter  299  of 
the  Ijblwb  of  1893,  were  repealed,  together 
with  all  previous  legislation  upon  insurance, 
in  adopting  a  codified  system,  by  chapter  54 
of  the  Acts  1899.  The  omission  to  re-enact 
said  sections  8  and  9  was  doubtless  an  inad- 
vertence on  the  part  of  the  legislature.  The 
protection  given  by  those  provisions  against 
technical  forfeitures  of  policies  taken  out 
without  fraudulent  or  material  misstatement 
of  facts  in  the  application  will  doubtless  be 
restored  when  the 'matter  is  properly  called 
to  the  attention  of  the  general  assembly. 
The  repeal  does  not  affect  this  insurance 
which  was  taken  out  while  the  law  was  in 
force.  The  findings  of  fact  being  insufficient, 
the  judgment  is  set  aside.    New  trial. 


(126  N.  C.  798) 
CANSLER  V.  PENLAND. 

(Supreme  C?ourt  of  North  Carolina.    June  5, 
1900.) 

On  petition  for  rehearing.  Petition  dis- 
missed.   For  former  opinion,  see  34  S.  B.  683. 

MONTGOMERY,  J.  This  case  was  first 
before  the  court  at  September  term,  1899,  and 
the  decision  is  reported  in  125  N.  C.  578,  34 
S.  B.  683.  It  was  reheard  upon  petition  of 
the  plaintiff  at  this  term.  One  reason  assign- 
ed in  the  petition  to  rehear  is  that  the  deci- 
sion was  made  to  turn  wholly  upon  the  legal- 
ity or  illegality  of  the  written  contract  be- 
tween the  plaintiff  and  defendant,  which  is 
set  out  in  the  answer  of  the  defendant  by 
way  of  counterclaim.  The  i)etitioner  did  not 
complain  of  that  part  of  the  decision,  but,  on 
the  other  hand,  admitted  that  it  was  void  un- 
der section  2084  of  the  Code.    But  it  Is  fur- 


286 


36  S0UTHBA8TBRN  B&POBTER. 


(N.C. 


ther  stated  In  the  petition  tbAt  the  petitioner 
WB8  adyised  that  the  court  did  not  consider 
the  fact  that  the  action  was  not  .brought  by 
the  plaintiff  upon  that  contract  It  may  be 
true  that  the  court  considered  fully,  in  arriv- 
ing at  its  decision,  the  illegal  contract  set  up 
by  the  defendant  in  its  answer  as  affecting 
the  contract  upon  which  the  plaintiff  brought 
his  action,  and  we  see  no  error  in  that  man- 
ner of  the  treatment  of  the  case.  If  it  should 
be  conceded,  for  the  sake  of  the  argument, 
that  the  contract  upon  which  he  declared  was 
a  valid  one,  yet  he,  on  the  investigation  be- 
fore the  referee  as  to  the  account  between 
him  and  the  defendant  himself  introduced 
the  contract  which  the  defendant  set  up  as  a 
counterclaim,  and  insisted  that  the  defendant 
owed  him  a  balance  under  the  provisions  of 
that  very  contract  However,  upon  a  careful 
reading  of  the  decision  In  the  reported  case, 
it  appears  that  the  case  was  decided  upon  the 
contract  upon  which  the  plaintiff  brought  his 
action.  It  showed  that  the  plaintiff  had  been 
appointed  tax  collector  for  the  county  of  Mar 
con  for  the  years  1891  and  1892,  and  that  he 
placed  in  the  defendant's  hands,  not  a  part 
of  the  tax  duplicates,  but  the  entire  list  and 
that  he  took  a  bond  from  the  defendant  with 
sureties,  in  which  it  was  recited  that  it  was 
given  to  secure  the  collection  of  the  taxes  of 
Macon  county,— state,  county,  poor,  school, 
and  special  taxes.  It  is  true,  the  plaintiff 
called  the  defendant  his  "deputy,**  but  there 
is  nothing  in  the  name  in  this  case.  As  a 
fact  be  turned  over  absolutely  Into  the  hands 
of  defendant  the  entire  tax  lists  of  the  coun- 
ty, which  had  been  confided  to  him  specially 
to  collect  and  to  account  for.  He  reserved 
no  control  of  the  tax  lists.  There  could  not 
be  a  clearer  case  of  farming  out  a  public  office 
than  the  one  before  us.  In  this  respect  the 
contract  upon  which  the  plaintiff  sued  was 
as  clearly  tainted  with  Illegality  as  the  one 
which  the  defendant  set  up  in  his  answer. 
The  plaintiff's  bond  as  tax  collector  was  a 
security  to  the  county  for  the  collection  and 
payment  by  the  plaintiff  of  the  taxes.  The 
commissioners  of  the  county  were  and  are 
required  to  keep  these  bonds  in  a  safe  and 
solvent  condition,  and  renewed  at  stated 
times;  and,  so  far  as  we  see  from  the  record, 
the  county  is  not  interested  in  this  action. 
Petition  dismissed. 

CLARK,  J.  (dissenting).  The  plaintiff,  tax 
collector  of  Macon  county,  sued  his  deputy 
for  money  collected  on  the  tax  lists  turned 
over  to  him,  and  for  the  execution  of  which 
duty  the  defendant  had  given  bond  as  "dep- 
uty tax  collector'*  September  7,  1891,  and 
September  24,  1892.  There  is  and  could  be 
no  objection  to  this  transaction.  The  sheriff 
or  tax  collector  may  collect  his  entire  tax  list 
by  deputy.  It  can  make  no  difference  wheth- 
er the  entire  tax  list  is  collected  by  one  or 


Iqr  eevenl  depntlea.  The  referee  found  the 
amount  due  by  defendant  on  plaintilTs  cause 
of  action,  after  allowance  of  commissions, 
and  there  is  no  exception  by  either  party  to 
the  amount  reported  ty  him.  The  defendant 
pleaded  as  a  counterclaim  that  the  plaintiff  on 
a  day  previous  to  that  on  which  the  d^uty 
gave  aforesaid  bond,  to  wit,  in  August,  1891, 
agreed  that  the  defendant  should  have  the 
collection  of  the  entire  tax  list  and  set  up  as 
counterclaim  constructive  commissions  on 
certain  taxes  collected  by  the  plaintiff  him- 
self. This  agreement  in  August  1891,  was 
illegal,  for  the  reasons  given  on  the  former 
hearing  of  this  case  (125  N.  G.  578,  84  a  E. 
688).  Ck>de,  §  2084;  Basket  v.  Moss,  115  N. 
C.  448,  20  S.  B.  733.  But  the  effect  of  that 
Illegality,  palpably,  would  be  to  disallow  the 
defendant's  counterclaim  for  the  ''construct- 
ive*' commissions  claimed  by  him  imder  such 
Illegal  contract  and  could  not  affect  the  valid 
claim  of  plaintiff  for  public  moneys  collected 
for  plaintiff  by  defendant  as  his  deputy,  un- 
der a  valid  contract  and  bond  executed  at  a 
different  time.  But  the  referee  treated  de- 
fendant's counterclaim  as  valid,  and  allowed 
his  ''constructive"  fees,  to  which  there  is  no 
exception  by  plaintiffs.  It  is  true,  being  con- 
tra bonos  mores,  these  fees  might  be  disal- 
lowed here;  but  that  would  increase  the 
plaintiff's  recovery,  and  could  not  possiMy  au- 
thorize the  dismissal  of  his  action.  The  de- 
fendant however,  claimed  that  under  a  prop- 
er construction  of  the  contract  which  is  the 
foundation  of  his  counterclaim,  and  which  has 
been  held  illegal,  he  could  recover  "construct- 
ive" costs  for  certain  tax  sales  made  by  the 
sheriff.  Aside  from  the  adjudged  illegality  of 
that  contract  defeating  defendant's  claim,  the 
terms  thereof  (if  legal)  did  not  embrace ''costs 
for  tax  sales,"  and  the  referee  properly  so 
held,  and  was  affirmed  by  the  Judge.  Prom 
the  refusal  to  allow  the  constructive  "costs  on 
tax  sales,"  and  on  that  ground  alone,  the  de- 
fendant appealed  to  this  court  There  was  a 
clerical  error  of  $60.34  made  by  the  referee 
in  addition,  but  that  was  corrected  by  the 
Judge,  and  was  already  deducted  before  the 
appeal.  It  should  seem  plain,  tiierefore,  that 
the  defendant's  exception  should  be  disallow- 
ed, both  because  the  constructive  "costs  on 
tax  sales"  are  not  within  the  terms  of  the 
contract  if  it  were  valid,  and,  further,  be- 
cause, If  within  its  terms,  the  contract  (in 
August,  1891)  upon  which  the  counterclaim  is 
based  is  invalid.  There  is  no  ground  for  dis- 
missal of  plalntifTs  action  to  recover  public 
moneys  collected  by  defendant  as  his  deputy. 
On  the  contrary,  the  court  should,  ex  mero 
motu,  reform  the  judgment  by  disallowing 
the  counterclaim  which  the  referee  allowed 
defendant  for  "constructive  commissions"  up 
on  a  contract  which  the  court  has  held  UlegaL 

DOUGLAS,  J^  also  dissent*. 


N.a) 


HEBBIKG  T.  FUGH. 
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HBRBINO  ct  ftL  T.  PUGH  et  aL 

(Sapreme  Goort  of  North  OaroUna.    Joaa^ 

1900.) 

CONTBMPT— DISOBBDUBNGB  OF  OOURrS  OIU 
DBRr-PROCBBDINOa  TO  PUNISH-JURISDIO- 
TION— WAIVBR  -  APPMAL  —  PROCBgPINQS  IN 
LOWBB  COURT. 

1.  Under  Code,  §  568^  proTidlng  that  an  ap- 
peal stays  all  proceedings  in  the  court  below 
on  the  judgment  appealed  from,  but  the  court 
may  proceed  on  any  other  matter  included  in 
the  action  and  not  affected  by  the  Judgment 
appealed  from,  where,  in  an  action  for  the  re- 
covery of  an  office  after  final  judgment,  which 
is  appealed  from,  the  relators,  without  legal 
process  and  against  defendant's  consent,  take 
poaaession  of  the  boolcs  and  papers  belonging 
to  the  office,  the  trial  court,  on  motion,  may 
order  a  restitution  thereof. 

2.  An  order  in  a  proceeding  for  the  recorery 
of  an  office,  compelling  relators,  without  no- 
tice, before  hearing,  to  deUver  the  boolcs  and 
papers  of  the  office  of  which  they  had  taken 
possession,  without  le^al  process,  is  not  in- 
▼alid*  as  deprlTing  relators  of  their  priyate 
property  without  ofue  process  of  law,  as  such 
books  and  papers  are  not  their  private  prop- 
ertar. 

3.  Hie  granting  of  a  rule  to  show  cause  for 
contempt  for  disobeying  an  order  is  not  de- 
fectiTc  because  of  failure  to  serve  respondents 
with  notice  of  the  order  on  which  the  contempt 
is  based,  where  they  appeared  at  the  hearing 
of  the  contempt  rule,  and  declined  to  obey  the 
order. 

4.  A  judge  outside  the  judicial  district  In 
which  respondents  reside,  and  in  which  an  al- 
leged contempt  was  committed,  may  hear  and 
determine  th«  contempt,  where  the  respond- 
ents appear  and  answer  the  rule,  and  make  no 
objection  to  the  jurisdiction. 

5.  Respondents  do  not  purge  themselves  of 
contempt  in  disobeying  a  court's  order  by  an- 
swer disclaiming  any  intention  to  commit  a 
contempt,  where  they  refused  to  obey  the  or- 
der, which  it  was  in  their  power  to  ooey. 

D.  Relatora,  in  a  proceeding  to  recover  an 
office,  cannot  relieve  themselves  of  contempt 
for  disobeying  a  court's  order  to  deliver  the 
books  of  the  office  to  defendants  on  the  ground 
that  the  acts  complained  of  were  not  such  as  to 
defeat  the  rights  of  defendants,  where  their 
conduct  was  In  willful  disobedience  of  a  law- 
f ol  order  of  the  court. 

Fairdoth,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  guperior  court,  Sampson  coun- 
ty; Biyan,  Judge. 

Action  by  A.  B.  Herring  and  others  againot 
W.  J.  Pugh  and  others  for  the  recoyery  of  an 
office.  From  an  order  adjudging  complain- 
ants in  contempt  for  failure  to  comply  with 
an  order  to  deliver  the  books  and  papers  at 
the  office,  they  i^ppeal.    Modified. 

Stevens  &  Beasley,  Marlon  Butler,  and  Geo. 
S.  Butler,  for  appellants.  Allen  &  Dortch, 
J.  D.  Kerr,  and  B.  W.  Kerr,  for  appellees. 

MONTOOMBR7,  J.  This  was  a  proceed- 
ing In  contempt  heard  before  Judge  Bryan 
at  Newbeme,  on  the  25th  of  July,  1890.  The 
respondents,  A.  R.  Herring,  R.  A  Ingram,  and 
W.  J.  Fairdoth,  were  elected  in  1887  mem- 
bers of  the  board  of  education  of  Sampson 
county  for  a  term  of  three  years.  W.  J. 
Pugh,  W.  A.  Bissell,  and  L.  L.  Mathis  were 
appointed  by  the  general  assembly  of  1898 
memben  of  the  county  board  of  school  di- 


rectors,  to  enter  upon  the  duties  of  their  office 

hnmediately  upon  their  qualification.  The 
new  board  (the  board  of  school  directoiB)  were 
in  charge  of  affairs  after  their  qualification, 
on  the  20th  day  of  April,  1898,  when  the  re- 
spondents in  this  proceeding  brought  an  ac- 
tion for  themselves,  in  the  name  of  the  state, 
against  Pugh,  Bissell,  and  Mathis,  for  the  re- 
covery of  their  oflice.  The  case  was  heard 
before  Judge  Timberlake  at  May  term,  1899, 
oi  the  superior  court,  a  jury  trial  having  been 
waived,  and  the  court  being  authorized  to  find 
the  facts  and  all  the  Issues  involved  therein. 
It  was  adjudged  by  the  court  that  the  relators 
in  that  action,  the  respondents  here.  Herring, 
Ingram,  and  Fairdoth,  recover  of  the  de- 
fendants the  office  of  county  board  of  school 
directors,  together  with  all  the  books  and 
papers  in  the  custody  of  the  defendants,  or 
within  their  power,  belonging  to  the  office. 
The  defendants  appealed  from  this  Judgment. 
Afterwards,  and  while  the  appeal  waa  pend- 
ing the  superior  court,  and  while  the  defend- 
ants were  still  in  possession  of  the  office  and 
exercising  the  duties  thereof,  the  rdators  in 
that  action,  the  respondents  here,  got  posses- 
sion of  the  room  in  which  the  sessions  of  the 
board  were  held,  and  also  of  the  books  and  pa- 
pers of  the  office,  and  of  the  key  of  the  room, 
against  the  consent  of  the  defendants  and 
without  legal  proces&  The  defendants  then, 
by  a  motion  in  the  original  cause  based  upon 
affidavits,  procured  an  order  from  the  Honora- 
ble O.  H.  AUen,  resident  Judge  of  the  Sixth 
Judicial  district,  in  which  the  relators,  Her- 
ring, Ingram,  and  Fairdoth,  were  restrained 
from  exercising  any  function  or  power,  or 
from  performing  any  duty  as  members  of  the 
board  of  school  directors,  or  of  the  board  of 
education  of  Sampson  county.  The  relators 
were  also  ordered  to  appear  before  Judge 
Bryan,  presiding  Judge  of  the  Sixth  judicial 
district,  at  Newbeme,  on  the  25th  day  of 
July,  1899,  to  show  cause,  if  any  they  had, 
why  the  order  should  not  be  continued  until 
the  final  determination  of  the  action.  After- 
wards, another  order  upon  affidavits  was  pro- 
cured from  Judge  Allen,  in  which  it  was  re- 
dted  that,  whfie  the  plaintiff  relators  were  not 
actively  exercising  the  functions  of  the  office, 
they  still  had  the  key  and  books  and  papers 
in  their  possession,  and  were  obstructing  the 
proper  administration  of  the  public  school 
affairs  of  the  county,  and  the  relators  were  or- 
dered to  forthwith  deliver  the  room,  key, 
books  and  papers,  and  reports  to  the  defend- 
ants. And  the  relators  were  further  ordered 
to  appear  before  Judge  Bryan,  at  the  same 
time  and  place,  there  to  show  cause,  if  any 
they  had,  why  the  order  should  not  be  .con- 
tinued until  the  final  hearing  of  the  case,  as 
mentioned  in  the  first  order.  The  relators, 
upon  the  making  of  the  last-mentioned  order 
by  Judge  Allen,  filed  a  paper  in  the  cause  in 
which  they  declined  to  obey  the  order  to  de- 
liver the  papers  and  books  and  key  to  the  new 
board.  That  fact  having  been  made  known 
to  Judge  Allen,  a  motion  was  made  by  the 
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defendants'  counsel  for  a  rule  upon  the  rela- 
tors for  contempt  in  declining  to  obey  the 
order  of  Judge  Allen  commanding  them  to  de- 
liver the  books  and  papers  to  the  defendants. 
It  was  ordered  that  the  relators  appear  be- 
fore a  judge  of  the  superior  court,  and  show 
cause,  if  any  they  have,  why  they  should  not 
be  held  guilty  of  contempt,  and  punished 
therefor  for  a  willful  disobedience  of  Judge 
Allen's  order,  in  which  they  were  commanded 
to  deliver  the  books  and  papers  to  the  new 
board,  and  the  order  was  made  returnable 
before  Judge  Bryan  at  the  same  time  and 
place  mentioned  in  the  former  orders,— at  New- 
beme,  on  the  25th  day  of  July,  1800.  The 
relators  appeared,  and  answered  the  rule  de- 
clining and  refusing  to  obey  the  order  of 
Judge  Allen  to  deliver  the  books  and  papers 
and  key;  whereupon  Judge  Bryan,  in  a  judg- 
ment in  which  the  facts  were  found,  inflicted 
upon  the  relators  the  extreme  penalty  of  the 
law,  a  fine  in  the  sum  of  $260  each,  and  im- 
prisonment in  the  common  jail  of  Sampson 
county  until  they  complied  with  the  order  of 
Judge  Allen;  that  is,  until  they  should  de- 
liver the  books,  papers,  etc.,  to  the  defendants, 
or  be  otherwise  discharged  according  to  law. 

It  appeared  in  the  proceedings  that  the 
relators  had  received  a  circular  letter  from  C. 
H.  Mebane,  superintendent  of  public  instruc- 
tion, addressed  to  the  county  superintendent 
of  schools,  in  which  the  following  language 
was  used:  "I  have  frequent  inquiries  as  to 
effect  of  the  recent  decision  of  Judge  Timber- 
lake  in  the  case  of  the  Sampson  county  school 
board,  and  also  inquiries  as  to  the  effect  this 
will  have  as  to  the  county  boards  throughout 
the  state,  if  said  decision  is  sustained  by  the 
supreme  court  I  write  this  letter  to  say,  in 
reply  to  the  first  Inquhry,  that  the  decision  of 
the  Sampson  county  case  does  not  affect  any 
county  board  of  education  except  the  county 
board  of  education  in  Sampson  county.  I 
recognize  the  old  county  board  of  education  of 
Sampson  county  because  the  superior  court  of 
said  county  has  so  ordered,  and  I  obey  this  or- 
der until  it  is  passed  upon  or  otherwise  order- 
ed by  the  supreme  court"  And  that  the 
relators  had  also  seen  a  letter,  written  after 
Judge  Timberlake's  judgment  from  the  at- 
torney general,  directed  to  Street  Brewer, 
superintendent  of  public  schools,  which  letter 
was  in  the  following  words:  "In  reply  to 
your  letter  of  recent  date,  I  will  say  that  it 
is  your  duty  to  recognize  the  de  facto  school 
officers.  An  officer  de  facto  is  one  who  is  in 
actual  possession  of  the  office,  in  the  exercise 
of  its  functions  and  discharge  of  its  duties. 
From  the  facts  stated  by  you,  I  am  of  the 
opinion  that  the  old  school  board  are  the 
rightful  officers  until  the  supreme  court  shall 
decide  otherwise,  and  should  be  recognized 
by  yon.    8  Am.  &  Eng.  Enc.  Law,  786.'* 

From  the  judgment  of  Judge  Bryan  the 
relators  appealed  to  the  supreme  court  and 
assigned  the  following  errors:  *'(!)  For  that 
the  court  bad  no  jurisdiction  to  entertain  a 
motion  in  the  cause  after  final  judgment 


(2)  For  that  the  court  had  no  jurisdiction  to 
issue  any  restraining  order  after  final  judg- 
ment and  the  perfecting  of  the  appeal  to 
the  supreme  court  and  any  order  made 
therein  is  absolutely  void.  (3)  For  that  the 
court  had  no  power  to  issue  a  restraining 
order  to  compel  the  plaintiffs,  without  notice, 
before  a  hearing,  to  deliver  the  room,  books, 
and  papers  to  defendants;  and  such  ord^ 
was  void  because  it  was  contrary  to  article  1, 
§  17,  of  the  constitution  of  North  Carolina, 
and  of  article  14  of  the  constitution  of  the 
United  States,  in  that  it  deprived  the  plain- 
tiffs of  their  private  property  without  due 
process  of  law.  (4)  For  that  it  appears  from 
the  facts  found  that  the  first  and  second 
restraining  order,  upon  which  the  motion  for 
contempt  is  based,  has  not  been  served 
upon  the  plaintiffs,  and  it  was  error  in  the 
court  to  grant  the  rule  to  show  cause  for 
contempt  (5)  For  that  the  matters  involved 
in  their  motion  were  res  judicata.  (6)  For 
that  his  honor,  Henry  R.  Bryan,  has  no 
jurisdiction  to  hear  and  determine  this  pro- 
ceeding for  contempt  against  the  plaintiffs 
in  the  county  of  Graven,  the  same  being  out- 
side of  the  Sixth  judicial  district,  and  out- 
side of  the  county  of  Sampson,  where  the 
said  contempt  it  is  alleged,  was  committed; 
the  same  not  being  in  violation  of  any  order 
Issued  by  his  honor,  Henry  R.  Bryan.  (7) 
For  that  the  plaintiffs  purged  themselves  by 
answer  of  any  Intents  whatever  to  commit 
any  contempt  of  court,  and  It  was  error  in 
the  court  to  so  find  and  hold.  (S)  For  that 
his  honor  failed  to  find  the  facts  at  the  time 
of  the  trial  and  before  judgment,  and  spread 
the  same  upon  the  minutes  of  the  court;  in 
fact,  no  facts  were  found  until  after  re- 
spondents served  their  case  with  assign- 
ments of  error,  which  were  attempted  to  be 
answered  by  the  finding  of  facts.  (9)  For 
that  the  acts  complained  of  are  not  such  as 
tended  to  defeat  impair,  or  prejudice  the 
rights  or  remedies  of  the  defendants  In  any 
action  pending  in  the  supreme  court" 

The  first  two  assignments  of  error  may  be 
considered  together.  The  counsel  of  the  re- 
spondents (relators  in  the  original  action) 
cited  numerous  authorities  going  to  show 
that  the  effect  of  an  appeal  from  a  final 
judgment  is  to  remove  the  cause  into  an- 
other jurisdiction,~that  of  the  appellate 
court,— and  to  make  the  affirmation  of  it 
therein  a  final  and  complete  disposition  of 
the  controversy  involved  in  the  action.  That 
is  certainly  the  general  rule.  Manufactur- 
ing Co.  V.  Buxton,  105  N.  G.  76,  11  S.  E.  264; 
Isler  V.  Brown,  69  N.  G.  125;  Bllison  t.  Ra- 
leigh, 89  N.  C.  125;  Green  v.  Griflin,  06  N. 
G.  52.  But  there  are  powers  of  the  court  tn 
which  the  judgment  was  originally  rendered, 
in  the  nature  of  auxiliary  agencies,  that  can 
be  exercised  in  furtherance  of  the  object  of 
the  suit  In  Hinson  v.  Adrian,  91  N.  G.  372, 
there  was  a  final  judgment  for  the  distribu- 
tion of  an  amount  of  money  in  the  hands 
of  the  clerk,  from  which  judgment  there 
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was  an  appeal  to  this  court  No  order  or 
direction  concerning  the  safe-keeping  or  In- 
yestment  of  the  money  pending  the  appeal 
had  been  made,  and  under  the  view  that 
the  judgment  below  had  been  vacated  by  the 
appeal,  and  the  whole  case  transferred  to 
another  jurisdiction,  one  of  the  persons  in- 
terested in  the  distribution  of  the  money 
made  a  motion  in  the  supreme  court  for  an 
order  for  the  intermediate  disposition  of 
the  fund.  This  court  said,  in  substance,  that 
that  view  was  a  misconception  of  the  legal 
effect  of  the  appeal;  that  the  fund  was  not 
withdrawn  from  the  protection  of  the  supe- 
rior court,  but  that  it  remained  there  until 
the  final  decision  of  the  appeal  had  been 
rendered;  and  that  meanwhile  the  court  be- 
low might  make  a  proper  order  concerning 
the  safety  or  investment  of  the  fund.  In 
that  case  the  court  said  further:  '*It  is  only 
the  subject-matter  Involved  In  the  judg- 
ment that  is  thus  placed  beyond  Interfer- 
ence, and  not  those  Incidental  matters 
appertaining  to  jurisdiction,  and  often  neces- 
sary in  securing  the  full  fruits  of  the  judg- 
ment, that  may  be  rendered  in  the  appel- 
late court'*  And,  besides,  section  558  of  the 
Code  is  itself  in  language  too  plain  to  ad- 
mit of  a  doubt  that  the  court  in  which  the 
judgment  was  rendered  still  retains  juris- 
diction to  hear  motions  and  grant  orders, 
except  such  as  concern  the  subject-matter 
of  the  suit  The  statute  reads:  "Whenever 
an  appeal  is  perfected,  as  provided  by  this 
Ck>de,  it  stays  all  further  proceedings  in  the 
court  below  upon  the  judgment  appealed 
from  or  upon  the  matter  embraced  therein; 
hut  the  court  below  may  proceed  upon  any 
other  matter  included  In  the  action  and  not 
affected  by  the  judgment  appealed  from." 

The  subject-matter  of  the  suit  out  of 
which  grew  the  proceedings  now  before  us 
was  the  office  of  school  director  of  Sampson 
county.  The  books  and  papers,  which  were 
the  means  of  performing  properly  the  duties 
of  the  office,  were  taken  from  the  new  board 
after  the  members  of  that  board  had  per- 
fected their  appeal  bond,  and  while  they 
were  still  holding  and  executing  the  duties 
of  their  office.  Clearly,  then,  the  judge  had 
the  right  by  a  motion  in  the  cause  to  order 
a  restitution  of  the  books  and  papers.  Such 
an  order  did  not  touch  the  subject-matter  of 
the  action,  which  was  the  office  itself.  The 
proceeding  was  in  the  nature  of  a  manda- 
tory injjuuction,  and  such  injunctions  are 
recognized  under  the  law  in  such  cases 
Pom.  Eq.  Jur.  §  1339. 

The  third  assignment  of  error  cannot  be 
sustained.  The  books  and  papers  were  not 
the  property  of  the  appellants.  Tbey  were 
the  property  of  the  county  of  Sampson,  to 
be  used  by  its  school  board  of  education  for 
the  public  ?ood,  and  the  new  board,  during 
the  pendency  of  their  appeal,  was  entitled 
to  them  until  the  case  should  have  been  de- 
termined in  the  supreme  court  at  least. 

There  is  no  force  In  the  fourth  assignment 
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of  error,  for  the  respondents  appeared  at 
Newbeme  on  the  25th  day  of  July,  1899,  the 
day  mentioned  for  the  hearing  of  the  con- 
tempt rule,  and  answered  In  form,  declining 
and  refusing  to  surrender  the  books  and  pa- 
pers. 

The  fifth  assignment  Is  answered  in  the 
consideration  of  the  first  and  second. 

As  to  the  sixth  assignment  of  error,  the 
question  is  not  presented  as  to  whether  a 
judge  could  by  an  order  compel  the  attend- 
ance of  a  person  outside  of  the  judicial  dis- 
trict in  which  he  lives  and  outside  of  the 
county  whvre  the  action  was  tried  to  answer 
a  rule  for  contempt  The  order  of  Judge  Al- 
len requiring  the  respondents  to  appear  at 
Newbeme,  outside  of  the  judicial  district  in 
which  the  respondents  lived,  was  served  on 
the  respondents,  and  they  appeared,  as  we 
have  said,  at  the  time  and  place  mentioned  in 
the  order,  and  they  not  only  appeared,  but 
they  answered  the  rule,  and  declined,  in  the 
presence  of  the  judge,  to  obey  the  order  to 
deliver  the  books  and  papers.  They  did  not 
stand  on  their  rights  to  have  the  contempt 
order  heard  in  Sampson  county,  where  the 
original  judgment  was  had.  It  was  not  a 
question  of  jurisdiction.  It  was  a  question 
of  venue,  and  the  respondents  consented  to 
have  the  matter  heard  outside  of  their  dis- 
trict and  county.  There  was  no  positive  con- 
sent entered  in  writing,  but  there  was  no 
objection  ever  entered  until  the  case  on  ap- 
peal was  prepared  for  this  court  In  God- 
win V.  Monds,  101  N.  C.  354,  7  S.  E.  793, 
it  is  held  that  a  judgment  could  not  be  set 
aside  by  a  judge  outside  the  county  in  w:hich 
it  was  rendered,  unless  it  was  done  by  com- 
mon consent  and  that  that  consent  should 
appear  in  writing,  or  the  judge  should  set  out 
the  consent  In  the  order  which  he  makes  in 
the  cause,  or  such  consent  should  appear  by 
fair  implication  from  what  appeared  in  the 
record.  See,  also,  Ledbetter  v.  Pinner,  120  N. 
C.  457,  27  S.  B.  123;  Fertilizer  Co.  v.  Taylor, 
112  N.  O.  145,  17  S.  E.  69.  In  Godwin  v. 
Monds,  supra,  the  court  said  ''that  it  did 
not  appear  that  the  plaintiffs  or  their  counsel 
were  present  at  the  hearing  of  the  motion, 
and  did  not  object;  thereby  implying  such 
consent.*'  But  In  the  case  before  us,  as  we 
have  said,  the  respondents  wfive  present  with 
their  counsel,  and  answered  the  rule,  and 
made  no  objection.  They  therefore  consented 
to  the  venue  by  fair  implication. 

The  seventh  assignment  of  error  cannot 
be  sustained.  It  is  true  that  the  respondents 
in  their  answer  denied  all  purpose  to  conunlt 
any  contempt  of  the  court,  but  they  refused 
to  obey  the  order  of  Judge  Allen  commanding 
them  to  deliver  the  books  and  papers  to  the 
new  board.  The  contempt  is  the  refusal  to 
obey  the  order  of  the  court  They  had  it  in 
their  power  to  do  so.  Paine  v.  Paine,  80  N. 
C.  322;  Boyett  v.  Vaughan,  89  N.  a  27. 

The  eighth  assignment  of  error  is  without 
merit  and  is  based  upon  the  misapprehen- 
sion of  the  facts.    Judge  Bryan  hi  his  judg- 
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defendants'  counsel  for  a  rule  npon  the  rela- 
tors for  contempt  in  declining  to  obey  the 
order  of  Judge  Allen  commanding  them  to  de- 
liver the  books  and  papers  to  the  defendants. 
It  was  ordered  that  the  relators  appear  be^ 
fore  a  Judge  of  the  superior  court,  and  show 
cause,  if  any  they  have,  why  they  should  not 
be  held  guilty  of  contempt,  and  punished 
therefor  for  a  willful  disobedience  of  Judge 
Allen's  order,  in  which  they  were  commanded 
to  deliver  the  books  and  papers  to  the  new 
board,  and  the  order  was  made  returnable 
before  Judge  Bryan  at  the  same  time  and 
place  mentioned  in  the  former  orders,— at  New- 
berne,  on  the  25th  day  of  July,  1800.  The 
relators  appeared,  and  answered  the  rule  de- 
clining and  refusing  to  obey  the  order  of 
Judge  Allen  to  deliver  the  books  and  papers 
and  key;  whereupon  Judge  Bryan,  in  a  Judg- 
ment in  which  the  facts  were  found,  inflicted 
upon  the  relators  the  extreme  penalty  of  the 
law,  a  fine  in  the  sum  of  $260  each,  and  im- 
prisonment in  the  common  Jail  of  Sampson 
county  until  they  complied  with  the  order  of 
Judge  Allen;  that  is,  until  they  should  de- 
liver the  books,  papers,  etc.,  to  the  defendants, 
or  be  otherwise  discharged  according  to  law. 

It  appeared  in  the  proceedings  that  the 
relators  had  received  a  circular  letter  from  C. 
H.  Mebane,  superintendent  of  public  instruc- 
tion, addressed  to  the  county  cniperintendent 
of  schools,  in  which  the  following  language 
was  used:  "I  have  frequent  inquiries  as  to 
effect  of  the  recent  decision  of  Judge  Timber- 
lake  in  the  case  of  the  Sampson  county  school 
board,  and  also  inquiries  as  to  the  effect  this 
will  have  as  to  the  county  boards  throughout 
the  state,  if  said  decision  is  sustained  by  the 
supreme  court  I  write  this  letter  to  say,  in 
reply  to  the  first  inquiry,  that  the  decision  of 
the  Sampson  county  case  does  not  affect  any 
county  board  of  education  except  the  county 
board  of  education  in  Sampson  county.  I 
recognize  the  old  county  board  of  education  of 
Sampson  county  because  the  superior  court  of 
said  county  has  so  ordered,  and  I  obey  this  or- 
der until  it  is  passed  upon  or  otherwise  order- 
ed by  the  supreme  court."  And  that  the 
relators  had  also  seen  a  letter,  written  after 
Judge  Timberlake's  Judgment,  from  the  a^ 
tomey  general,  directed  to  Street  Brewer, 
superintendent  of  public  schools,  which  letter 
was  in  the  following  words:  "In  reply  to 
your  letter  of  recent  date,  I  will  say  that  it 
is  your  duty  to  recognize  the  de  facto  school 
officers.  An  officer  de  facto  is  one  who  is  in 
actual  possession  of  the  oflice,  in  the  exercise 
of  Its  functions  and  discharge  of  its  duties. 
Prom  the  facts  stated  by  you,  I  am  of  the 
opinion  that  the  old  school  board  are  the 
rightful  ofilcers  until  the  supreme  court  shall 
decide  otherwise,  and  should  be  recognized 
by  you.    8  Am.  &  Bug.  Enc.  Law,  78ft." 

From  the  Judgment  of  Judge  Bryan  the 
relators  appealed  to  the  supreme  court,  and 
assigned  the  following  errors:  "(1)  For  that 
the  court  bad  no  Jurisdiction  to  entertain  a 
motion  in  the  cause  after  final  Judgment 


(2)  For  that  the  court  had  no  Jurisdiction  to 
issue  any  restraining  order  after  final  Judg- 
ment and  the  perfecting  of  the  appeal  to 
the  supreme  court,  and  any  order  made 
therein  is  absolutely  void.  (3)  For  that  the 
court  had  no  power  to  issue  a  restraining 
order  to  compel  the  plaintiffs,  without  notice, 
before  a  hearing,  to  deliver  the  room,  books, 
and  papers  to  defendants;  and  such  order 
was  void  because  it  was  contrary  to  article  1, 
§  17,  of  the  constitution  of  North  Carolina, 
and  of  article  14  of  the  constitution  of  the 
United  States,  in  that  it  deprived  the  plain- 
tiffs of  their  private  property  without  due 
process  of  law.  (4)  For  that  it  appears  from 
the  facts  found  that  the  first  and  second 
restraining  order,  upon  which  the  motion  for 
contempt  is  based,  has  not  been  served 
upon  the  plaintiffs,  and  it  was  error  in  the 
court  to  grant  the  rule  to  show  cause  for 
contempt  (5)  For  that  the  matters  involved 
in  their  motion  were  res  Judicata.  (6)  For 
that  his  honor,  Henry  R.  Bryan,  has  no 
Jurisdiction  to  hear  and  determine  this  pro- 
ceeding for  contempt  against  the  plaintiffs 
in  the  county  of  Craven,  the  same  being  out- 
side of  the  Sixth  Judicial  district  and  out- 
side of  the  county  of  Sampson,  where  the 
said  contempt  it  is  alleged,  was  committed; 
the  same  not  being  in  violation  of  any  order 
issued  by  his  honor,  Henry  R.  Bryan.  (7) 
For  that  the  plaintiffs  purged  themselves  by 
answer  of  any  intents  whatever  to  commit 
any  contempt  of  court  and  it  was  error  In 
the  court  to  so  find  and  hold.  (8)  For  that 
his  honor  failed  to  find  the  facts  at  the  time 
of  the  trial  and  before  Judgment,  and  spread 
the  same  upon  the  minutes  of  the  court;  in 
fact,  no  facts  were  found  until  after  re- 
spondents served  their  case  with  assign- 
ments of  error,  which  were  attempted  to  be 
answered  by  the  finding  of  facts.  (9)  For 
that  the  acts  complained  of  are  not  such  as 
tended  to  defeat  impair,  or  prejudice  the 
rights  or  remedies  of  the  defendants  in  any 
action  pending  in  the  supreme  court" 

The  first  two  assignments  of  error  may  be 
considered  together.  The  counsel  of  the  re- 
spondents (relators  in  the  original  action) 
cited  numerous  authorities  going  to  show 
that  the  effect  of  an  appeal  from  a  final 
Judgment  is  to  remove  the  cause  into  an- 
other Jurisdiction,— that  of  the  appellate 
court— and  to  make  the  affirmation  of  it 
therein  a  final  and  complete  disposition  of 
the  controversy  involved  in  the  action.  That 
is  certainly  the  general  rule.  Manufactur- 
ing Co.  V.  Buxton,  105  N.  C.  76,  11  S.  E.  264; 
Isicr  V.  Brown,  60  N.  C.  125;  Ellison  v.  Ra- 
leigh, 89  N.  C.  125;  Green  v.  Griflin,  96  N. 
C.  52.  But  there  are  powers  of  the  court  in 
which  the  Judgment  was  originally  rendered, 
in  the  nature  of  auxiliary  agencies,  that  can 
be  exercised  in  furtherance  of  the  object  of 
the  suit  In  Hinson  v.  Adrian,  91  N.  C.  372, 
there  was  a  final  Judgment  for  the  distribu- 
tion of  an  amount  of  money  In  the  hands 
of  the  clerk,  from  which  Judgment  there 
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was  an  appeal  to  this  court  No  order  or 
direction  concerning  the  safe-keeping  or  in- 
vestment of  the  money  pending  the  appeal 
had  been  made,  and  under  the  view  that 
the  Judgment  below  had  been  vacated  by  the 
appeal,  and  the  whole  case  transferred  to 
another  jurisdiction,  one  of  the  persons  in- 
terested In  the  distribution  of  the  money 
made  a  motion  in  the  supreme  court  for  an 
order  for  the  intermediate  disposition  of 
the  fund.  This  court  said,  in  substance,  that 
that  view  was  a  misconception  of  the  legal 
^ect  of  the  appeal;  that  the  fund  was  not 
withdrawn  from  the  protection  of  the  supe- 
rior court,  but  that  it  remained  there  until 
the  final  decision  of  the  appeal  had  been 
rendered;  and  that  meanwhile  the  court  be- 
low might  make  a  proper  order  concerning 
the  safety  or  investment  of  the  fund.  In 
that  case  the  court  said  further:  'It  is  only 
the  subject-matter  involved  in  the  Judg- 
ment that  is  thus  placed  beyond  interfer- 
ence, and  not  those  Incidental  matters 
appertaining  to  Jurisdiction,  and  often  neces- 
sary in  securing  the  full  fruits  of  the  judg- 
ment, that  may  be  rendered  in  the  appel- 
late court"  And,  besides,  section  558  of  the 
Code  is  itself  in  language  too  plain  to  ad- 
mit of  a  doubt  that  the  court  in  which  the 
judgment  was  rendered  still  retains  juris- 
diction to  hear  motions  and  grant  orders, 
except  such  as  concern  the  subject-matter 
of  the  suit  The  statute  reads:  "Whenever 
an. appeal  is  perfected,  as  provided  by  this 
Code,  it  stays  all  further  proceedings  in  the 
court  below  upon  the  judgment  appealed 
from  or  upon  the  matter  embraced  therein; 
but  the  court  below  may  proceed  upon  any 
other  matter  included  in  the  action  and  not 
afPected  by  the  judgment  appealed  from." 

The  subject-matter  of  the  suit  out  of 
which  grew  the  proceedings  now  before  us 
was  the  office  of  school  director  of  Sampson 
county.  The  books  and  papers,  which  were 
the  means  of  performing  properly  the  duties 
of  the  office,  were  taken  from  the  new  board 
after  the  members  of  that  board  had  per- 
fected their  appeal  bond,  and  while  they 
were  still  holding  and  executing  the  duties 
of  their  office.  Clearly,  then,  the  judge  had 
the  right  by  a  motion  in  the  cause  to  order 
a  restitution  of  the  books  and  papers.  Such 
an  order  did  not  touch  the  subject-matter  of 
the  action,  which  was  the  office  Itself.  The 
proceeding  was  in  the  nature  of  a  manda- 
tory injunction,  and  such  injunctions  are 
recognized  under  the  law  in  such  cases 
Pom.  Eq.  Jur.  §  1339. 

The  third  assignment  of  error  cannot  be 
sustained.  The  books  and  papers  were  not 
the  property  of  the  appellants.  They  were 
the  property  of  the  county  of  Sampson,  to 
be  used  by  its  school  board  of  education  for 
the  public  good,  and  the  new  board,  during 
the  pendency  of  their  appeal,  was  entitled 
to  them  until  the  case  should  have  been  de- 
termined in  the  supreme  court,  at  least. 

There  is  no  force  in  the  fourth  assignment 
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of  error,  for  the  respondents  appeared  at 
Newbeme  on  the  26th  day  of  July,  1899,  the 
day  mentioned  for  the  hearing  of  the  con- 
tempt rule,  and  answered  in  form,  declining 
and  refusing  to  surrender  the  books  and  pa- 
pers. 

The  fifth  assignment  is  answered  In  the 
consideration  of  the  first  and  second. 

As  to  the  sixth  assignment  of  error,  the 
question  is  not  presented  as  to  whether  a 
judge  could  by  an  order  compel  the  attend- 
ance of  a  person  outside  of  the  judicial  dis- 
trict in  which  he  lives  and  outside  of  the 
county  whvre  the  action  was  tried  to  answer 
a  rule  for  contempt  The  order  of  Judge  Al- 
len requiring  the  respondents  to  appear  at 
Newbeme,  outside  of  the  judicial  district  in 
which  the  respondents  lived,  was  served  on 
the  respondents,  and  they  appeared,  as  we 
have  said,  at  the  time  and  place  mentioned  in 
the  order,  and  they  not  only  appeared,  but 
they  answered  the  rule,  and  declined.  In  the 
presence  of  the  judge,  to  obey  the  order  to 
deliver  the  books  and  papers.  They  did  not 
stand  on  their  rights  to  have  the  contempt 
order  heard  in  Sampson  county,  where  the 
original  judgment  was  had.  It  was  not  a 
question  of  jurisdiction.  It  was  a  question 
of  venue,  and  the  respondents  consented  to 
have  the  matter  heard  outside  of  their  dis- 
trict and  county.  There  was  no  positive  con- 
sent entered  in  writing,  but  there  was  no 
objection  ever  entered  until  the  case  on  ap- 
peal was  prepared  for  this  court  In  God- 
win V.  Monds,  101  N.  C.  354,  7  a  B.  793, 
it  is  held  that  a  judgment  could  not  be  set 
aside  by  a  judge  outside  the  county  in  w^ch 
It  was  rendered,  unless  it  was  done  by  com- 
mon consent,  and  that  that  consent  should 
appear  in  writing,  or  the  judge  should  set  out 
the  consent  in  the  order  which  he  makes  in 
the  cause,  or  such  consent  should  appear  by 
fair  implication  from  what  appeared  in  the 
record.  See,  also,  Ledbetter  v.  Pinner,  120  N. 
C.  457,  27  S.  B.  123;  Fertilizer  Co.  v.  Taj^or, 
112  N.  C.  145,  17  S.  B.  69.  In  Godwin  v. 
Monds,  supra,  the  court  said  *'that  it  did 
not  appear  that  the  plaintiffs  or  their  counsel 
were  present  at  the  hearing  of  the  motion, 
and  did  not  object;  thereby  implying  such 
consent"  But  in  the  case  before  us,  as  we 
have  said,  the  respondents  were  present  with 
their  counsel,  and  answered  the  rule,  and 
made  no  objection.  They  therefore  consented 
to  the  venue  by  fair  implication. 

The  seventh  assignment  of  error  caimot 
be  sustained.  It  is  true  that  the  respondents 
in  their  answer  denied  all  purpose  to  commit 
any  contempt  of  the  court,  but  they  refused 
to  obey  the  order  of  Judge  Allen  commanding 
them  to  deliver  the  books  and  papers  to  the 
new  board.  The  contempt  is  the  refusal  to 
obey  the  order  of  the  court  They  had  it  In 
their  power  to  do  so.  Paine  v.  Paine,  80  N. 
C.  322;   Boyett  v.  Vaughan,  89  N.  0.  27. 

The  eighth  assignment  of  error  is  without 
merit  and  is  based  upon  the  misapprehen- 
sion of  the  facts.    Judge  Bryan  hi  his  judg- 
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ment  recited  the  facts  which  constituted  the 
contempt,  and  they  were  also  set  out  in  the 
last  order  of  Jndge  Allen. 

The  ninth  assignment  of  error  cannot  be 
sustained.  The  conduct  of  the  respondents 
was  In  willful  disobedience  of  a  lawful  order 
of  Judge  Allen,  who  had  jurisdiction  of  the 
question. 

Because  of  the  serious  nature  of  the  mat- 
ters Involved  In  this  proceeding,  matters  in 
which  were  Involved  not  only  the  property, 
but  also  the  personal  liberty  of  three  citizens 
of  the  state,  we  have  given  the  case  a  most 
careful  consideration,  and  our  conclusion  is 
that  Judge  Allen  had  Jurisdiction  of  the  mat- 
ters mentioned  in  his  orders;  that  the  books 
and  papers  and  key  should  have  been  return- 
ed to  the  new  board  under  the  last  order  of 
Judge  Allen,  as  the  remedy  sought  by  the 
new  board  was  a  proper  one;  that  the  appear- 
ance at  Newbeme,  outside  of  the  district  and 
county  in  which  the  original  Judgment  was 
had,  and  In  which  the  respondents  resided, 
and  their  answer  to  the  rule  at  that  place  and 
time,  their  counsel  being  present  and  aiding 
them,  and  no  objection  having  been  entered 
against  the  hearing  of  the  contempt  rule  at 
Newbeme,  constituted  a  consent  to  have  the 
contempt  rule  heard  at  the  time  and  place 
when  and  where  it  was  heard;  and  that, 
therefore,  the  judgment  of  Judge  Bryan  must 
be  affirmed. 

Of  course,  as  the  main  action,  for  the  re- 
covery of  the  offices  by  the  plalntlflPs  (who 
are  the  respondents  here),  has  been  decided  at 
the  last  term  of  the  court  in  favor  of  the 
plaintiffs  (the  respondents),  that  part  of  the 
judgment  of  Judge  Bryan  as  to  the  impris- 
onment of  the  respondents  is  vacated.  They 
are  now  entitled  to  keep  the  books,  papers, 
and  key,  and  any  other  belongings  to  the 
board  of  school  directors  of  Sampson  county, 
under  the  decision  of  this  court  above  re- 
ferred to. 

This  case  is,  in  Its  effect  upon  the  re- 
spondents, one  of  great  and  peculiar  hard- 
ship. There  appears  to  have  been  no  pur- 
pose on  their  part  to  do  anything  except  to 
claim  and  to  avail  themselves  of  their  legal 
rights  as  they  were  advised  by  their  coun- 
sel. They  were  confirmed  in  their  course, 
also,  by  the  letters  of  the  state  officers  from 
which  we  have  quoted.  By  the  decision  of 
this  court,  too,  they  have  been  declared  en- 
titled to  the  offices  which  were  the  subject- 
matter  of  the  main  action,  and  to  the  pos- 
session of  the  books  and  papers  pertaining 
thereto.  We  can  afford  them  no  relief,  how- 
ever, but  must  sustain  the  order  and  judg- 
ment of  his  honor.  Judge  Bryan,  because  of 
the  reasons  given  *  in  this  opinion.  Yet  It 
may  be  that  relief  might  be  sought  success- 
fully through  another  source  (executive  clem- 
ency); for,  under  the  provisions  of  the  con- 
stitution of  the  state  (article  8,  §  6),  such 
power  is  given  to  the  governor.  A  contempt 
of  court  is  an  offense  against  the  state,  and 
not  against  the  judge  personally.    The  con- 


stitution of  the  United  States  (article  2,  I  2) 
Invests  the  president  of  the  United  States 
with  the  same  power  as  to  offenses  against 
the  United  States,  with  the  same  exertion. 
In  cases  of  Impeachment  Ex  parte  Mullee, 
7  Blatchf .  23,  Fed.  Gas.  No.  9,91L  The  same 
power  has  been  exercised  by  the  governor  ot 
other  states.  State  v.  Sauvinet,  24  La.  Ann. 
119;  Ex  parte  Hickey,  4  Smedes  ft  IC  751. 
Modified  and  affirmed. 

DOUGLAS.  J.,  dissents. 

FAIRCLOTH,  0.  J.  (dissenting).  My  ob- 
jection to  the  opinion  is  that  the  orders  were 
made  without  authority;  that  is,  that  the 
jndge  had  no  jurisdiction.  We  know  that 
the  superior  court  judges  hold  the  courts  in 
the  several  judicial  districts  successively, 
caHed  "rotation."  Code,  §  911.  We  know 
that  the  fall  term,  1899,  of  the  courts  In  the 
Sixth  judicial  district  began  July  1st  and 
continued  until  December  31st  Acts  1885. 
c.  180,  I  8.  We  also  know  that  the  resident 
judge  of  the  Second  district  was  the  presid- 
ing judge  of  the  Sixth  district  during  the 
fall  term,  1899.  The  first  order  In  this  eon- 
tempt  proceeding,  upon  motion  In  the  orig- 
inal action,  was  made  July  8,  1899,  the  sec- 
ond on  the  12th  of  July,  and  the  third  on 
the  19th  of  July.  These  orders  were  made, 
not  by  the  presiding  judge  of  the  district, 
but  by  the  resident  judge,  who  was  then  the 
presiding  judge  of  another  district  The  or- 
der to  show  cause,  etc.,  thus  made,  was  re- 
turnable before  the  presiding  judge,  then  at 
Newbeme,  in  the  Second  district,  who  made 
the  final  order  adjudging  the  plaintiffs  in  con- 
tempt in  failing  to  obey  the  order  made  in 
the  Sixth  district  by  another  judge.  "Juris- 
diction*' is  a  term  frequentiy  used,  and  some- 
times without  an  accurate  understanding  of 
its  precise  application.  Jurisdiction  of  the 
court  is  essential,  and  without  It  any  judg- 
ment is  a  nullity.  As  to  the  scope  of  the 
term  **jurisdiction"  there  was  for  a  time 
some  controversy,  but  "the  rule  now  sup- 
ported by  high  and  abundant  authority  and 
excellent  reason  is  that  the  court  must  not 
only  have  jurisdiction  over  the  person  and 
the  matter,  but  authority  to  render  the  par- 
ticular judgment"  7  Am.  ft  Bug.  Bnc.  Law 
(2d  Ed.)  86.  The  only  acts  constituting  con- 
tempt In  North  Carolina  are  specified  by 
statute;  all  other  acta  recognized  at  common 
law  as  such  are  repealed  and  annulled. 
0>de,  §  648.  The  action  in  which  this  mo- 
tion was  made  is  quo  warranto  for  the  office 
of  the  board  of  education  of  Sampson  coun- 
ty, and  it  had  been  adjudged  by  the  superior 
court  that  the  plaintiffs  were  entitled  to  the 
office,  from  which  judgment  the  defendants 
appealed  to  this  court,  where  the  judgment 
was  affirmed.  Pending  said  appeal,  the 
plaintiffs  peaceably  entered  the  office,  and 
took  possession  of  the  key  and  the  school 
books.  They  were  ordered  to  deliver  th« 
books  and  key  to  the  defendants.    They  d^ 
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clined  to  do  sov  on  the  giound  that  they  were 
entitled  to  keep  them,  and  on  the  ground 
that  the  order  was  made  by  a  Judge  who 
was  without  authority  to  do  so.  This  re- 
fusal ia  alleged  to  be  a  violation  and  con- 
tempt of  court  as  defined  in  Code,  S  648, 
subsec.  4.  The  language  of  that  section  is, 
*;willful  disobedience  of  any  process  or  or- 
der lawfully  issued  by  any  court"  It  will 
be  noted  that  the  order  must  be  "lawfully 
issued,*'  and  that  involyes  the  question 
whether  the  order  was  issued  by  a  court 
having  jurisdiction  and  authority  to  render 
this  particular  judgment  It  is  argued  that 
pending  an  appeal  the  court  may  make  inci- 
dental orders  not  affecting  the  matter  in  the 
appeal,  such  as  making  new  parties,  requir- 
ing better  security  for  the  costs,  and  pro- 
tecting any  property  In  custodia  legis,  and 
the  like.  I  concede  all  that  But  what 
court  or  Judge  can  make  even  these  inci- 
dental orders?  Are  they  not  to  be  made  at 
term  time  by  the  Judge  then  presiding  in  that 
district?  Can  any  other  Judge  make  such 
orders  at  will,  out  of  term  time?  That  is 
not  my  understanding  of  the  practice  hereto- 
fore. Suppose  A  sues  B.,  both  living  In 
Currituck  county,  and  one  notifies  the  other 
to  appear  before  the  presiding  Judge,  who 
is  then  in  Cherokee  county,  to  show  cause, 
etc.  It  occurs  to  me  that  the  inconvenience 
of  such  practice  is  a  sufficient  reason  for  re- 
quiring such  orders  to  be  made  returnable 
within  the  district  and  county  where  the  par- 
ties live  and  where  the  action  is  pending. 
Before  rotation  was  allowed,  each  judge 
acted  only  in  his  district,  except  by  special 
commission.  During  that  period  the  gov- 
ernor issued  a  commission  to  the  Judge  of  the 
,  Sixth  district  to  hold  court  in  the  Third  dis- 
trict A  kindred  question  came  to  this  court, 
and  the  court  said:  "A  superior  court  Judge 
has  no  authority  to  vacate  Injunctions  or  to 
set  aside  attachments  regularly  granted,  ex- 
cept for  causes  pending  in  his  own  district 
[which,  I  understand,  means  when  he  is  on 
duty  in  his  own  district].  •  •  •  Judges 
who  exchange  districts  by  the  consent  of  the 
governor  for  a  whole  riding  or  a  series  of 
courts  take  the  place  of  each  other  for  all 
purposes  during  that  series  of  courts.  When 
the  governor  requires  a  Judge  to  hold  a  term 
of  a  court  for  some  county  outside  of  his 
proper  district,  the  authority  of  the  Judge 
Is  special.  The  Jurisdiction  of  the  proper 
Judge  of  the  district  is  superseded  by  that  of 
the  substituted  Judge  in  that  county  during 
the  specified  term,  but  not  elsewhere,  nor  for 
a  longer  time.  The  substituted  Judge  has.  In 
respect  to  all  cases  pending  in  the  specified 
comity  during  the  specified  term,  all  the 
powers  of  the  proper  Judge  of  the  district." 
Bear  v.  Cohen,  65  N.  C.  511,  515.  "A  district 
court  Judge  is  not  authorized  to  dissolve  in- 
junctions or  to  punish  parties  for  a  contempt 
in  disobeying  an  injunction,  except  in  his 
own  district,  unless  he  has  been  duly  as- 
signed to  hold  the  court  in  the  county  where 


the  original  process  is  returnable.**  Morris 
V.  Whitehead.  65  N.  a  637.  'The  resident 
Judge  of  a  district  has  no  other  powers 
within  such  district  in  vacation  than  any 
other  Judge  of  the  superior  courL  Each 
Judge  of  the  superior  court  has  general  Jti- 
risdlction  only  in  the  Judicial  district  to  which 
he  is  assigned  by  the  statute^  except  in  cases 
of  exchange,"  etc.  State  v.  Ray,  97  N.  CI 
510,  514,  1  S.  B.  876.  The  statutes  author- 
ize any  Judge  to  issue  a  restraining  order  for 
20  days,  but  that  order  must  be  returnable 
before  the  resident  or  presiding  Judge,  as 
the  case  may  be.  There  is  a  scarcity  of  au- 
thorities on  the  main  question,  probably 
from  the  fact  that  such  a  question  is  seldom 
presented.  Reasoning  by  analogy  from  the 
above  authorities,  it  seems  to  me  that  when 
the  term  of  a  presiding  Judge,  fixed  by  stat- 
ute, begins,  he  is  the  only  Judge  who  can 
adjudge  important  and  grave  questions  in 
that  district  during  his  term.  If  it  be  true, 
then  upon  the  facts  before  us  the  order  to 
deliver  up  the  key  and  books,  and  the  order 
to  show  cause,  etc,  were  made  by  a  Judge 
without  authority  or  Jurisdiction,  and,  of 
course,  all  subsequent  proceedings  are  void, 
including  the  final  Judgment  for  contempt. 
I  cannot  for  a  moment  consider  the  possibil- 
ity that  the  executive  will  or  may  exercise 
his  pardoning  prerogative,  if  he  has  the 
power  to  do  so.  I  have  written  bri^y,  to 
avoid  the  Just  Inference  from  my  silence  on 
this  Important  question. 


(Ul  oa.  n) 
IMPBRIAIi  PORTRAIT  00.  r.  BRYAN. 
(Supreme  Court  of  Georgia.    June  7,  1900.) 
sazjB  bt  samplb— warranty. 

1.  A  sale  of  goods  by  sample  carries  an  im- 
plied warranty  that  the  bulk  of  the  goods  pur- 
chased will  correspond  with  the  sample,  out, 
in  order  to  constitute  such  a  sale,  something 
more  must  appear  than  that  at  the  time  of  the 
sale  a  sample  was  exhibited,  vis.  that  when 
the  exhibition  was  made  it  was  mutually  un- 
derstood and  Intended  that  the  sample  was  a 
reliable  representative  of  the  bulk  of  the  goods 
purchased. 

2.  When,  In  such  a  case,  the  contract  is  ex- 
pressed in  a  writing  embracing  the  entire 
agreements  and  the  same  contains  no  reference 
to  a  sample,  "it  is  clear  that  conformity  of  the 
bulk  to  the  sample  is  not  an  agreed  term." 

8.  The  evidence  in  thia  case  failed  to  show  a 
sale  by  sample. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Greene  countj; 
J.  B.  Park,  Jr.,  Judge  pro  hac. 

Action  by  the  Imperial  Portrait  Company 
against  R.  F.  Bryan.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Jos.  P.  Brown,  for  plaintiff  in  error.  S.  H. 
Sibley,  for  defendant  in  error. 

LITTLE,  J.  The  plaintiff  in  error  Insti- 
tuted an  action  in  a  Justice's  court  to  recovw 
a  Judgment  against  Bryan  for  a  bill  of  goods, 
amounting  to  $17.75.    The  defendant  pleaded 
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chat  goods  similar  to  those  named  In  the  ac- 
count attached  to  the  summons  were  shipped 
to  him,  but  they  wholly  failed  to  come  up  to 
samples,  and  were  Immediately  rejected  by 
defendant  and  returned  to  plalntlfT.  The 
Jury  returned  a  verdict  for  the  defendant. 
The  plaintiff  presented  a  petition  for  cer- 
tiorari, which  was  sanctioned,  and  on  the 
hearing  was  overruled,  and  the  plaintiff  in 
error  excepted  to  such  judgment 
The  order  for  the  goods  was  as  follows: 

''Imperial  Portrait  Co.,  Chicago,  111.:  Please 
iihlp  the  undersigned,  at  your  earliest  con- 
venience, the  following  goods,  at  30  days,  net 
cash,  from  date  of  shipment: 

1  CnkTon  and  tnlc  portraits,  8.  S., slie  16x20,  Q  $1  28    fl  25 
1  Water-color  tint       "  •*      ••••••  i  25      i  j5 

Extra  fleioeB  In  portrait  extra  Q       SO 

Foil  flffure  76 

IS  frames  (assorted  stjies.  rtse  16x20)         Q    1  26    16  00 

\JJ  l_l_IJ_l LIJ_I_IJ_IJLI_IJJ_L 
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J_LI     Mill        MM 


600  taandbm,  witb  bnslnefui  card 

600  910.00  panch  cMrdit.  with  frames, 

100  drcnlar  letters  (black) 

S  show  cards 

1  pnnctaee,  Q  60  eta. 

Total ^^..^ 


at«S.U  ) 


Free. 


..•17  60 


•*Term8: 
"On  frames,  80  days,  net  cash. 
"On  portraits  (after  Ist  order),  10  daye^ 
net  cash. 

"Notice.  The  Imperial  Portrait  Co.  agrees 
to  furnish  guarantied  portraits,  as  ordered, 
for  each  of  above  frames,  at  regular  prices, 
as  shown  by  above.  The  two  sample  por- 
traits in  this  order  may  be  exchanged  at  any 
time  for  other  portraits.  By  shipping  goods 
i-elcased,  the  freight  charges  will  be  but 
one-half  the  usual  rates,  but  the  consignee 
assumes  all  risk  of  damage  while  In  transit 

'Guaranty.  Portraits  to  be  correct  copy 
of  small  picture,  and,  when  not  satisfactory 
to  owner,  are  to  be  taken  out  of  frame  and 
returned  for  correction,  and  then,  if  not  sat- 
isfactory, to  be  credited  at  full  price.  There 
Is  no  other  agreement,  except  what  is  writ- 
ten or  printed  hereon. 

"Please  ship  as  above  directed. 

^'Salesman:    E.  M.  Prithett 

"Order  No.  127. 

"ISignedl  R.  P.  Bryan. 

"Post  office:    Union  Point,  <3a. 

"Shipping  point:    Union   Point,    Ga.,   via 

"Dated  at  Union  Point,  Qa.,  Dec.  8,  1896." 

It  was  also  shown  for  plaintiff  that  the 
goods  were  shipped  from  Chicago  December 
2S,  1896,  consigned  to  the  defendant  at  Union 
Point,  Ga.  The  defendant  testified  In.  his 
own  behalf  that:  A  salesman  exhibited 
frames,  and  he  made  selection  and  signed 
contract  Frames  did  not  come  up  to  sam- 
ples.   Were  Inferior  in  workmanship  and  fin- 


ish. Knew  them  to  be  unsalable,  and  return- 
ed them.  The  salesman  who  made  the  con- 
tract carried  a  small,  leather  case,  and  the 
samples  consisted  of  varied-colored  selections 
and  comers  of  picture-frame  molding.  He 
carried  no  whole  frames.  Witness  under- 
stood when  he  bought  that  it  was  from  sam- 
ples, though  it  was  not  put  In  the  contract 
It  was  also  shown  that  the  defendant  re- 
shipped  the  picture  frames  to  the  plaintiff  in 
error  on  27th  of  March,  1897,  and  that  It  re- 
quired from  8  to  10  days  for  goods  to  reach 
Union  Point  shipped  from  Chicago^  and  the 
same  length  of  time  for  the  return,  except  In 
busy  seasons,  when  it  required  a  longer  time. 
A  letter  from  the  defendant  was  also  Intro- 
duced, giving  as  a  reason  why  the  draft  for 
the  goods  was  not  paid  that  the  parties, 
through  their  salesman,  offered  to  place  goods 
with  only  one  man  in  town,  but  broke  the 
contract;  hence  the  goods  were  returned. 
Other  evidence  was  introduced,  to  which  ref- 
erence is  not  necessary. 

The  sole  question  in  the  case  is  whether  the 
presiding  Judge  erred  In  overruling  the  cer- 
tiorari. In  our  opinion,  he  did.  Giving  to 
the  testimony  of  the  defendant  its  full  weight, 
it  fails  to  establish  the  fact  that  he  bought 
the  goods  by  sample.  The  implied  warranty 
which  arises  from  a  sale  of  goods  by  sample 
is  that  the  quality  of  the  bulk  Is  equal  to 
that  of  the  sample.  Mr.  Benjamin,  in  his 
treatise  on  Sales  (section  649,  Bennett's  7th 
Ed.),  says,  on  authority,  that:  "It  must  not 
be  assumed  that,  in  all  cases  where  a  sample 
is  exhibited,  the  sale  is  a  sale  by  sample. 
The  vendor  may  show  a  sample,  but  decline 
to  sell  by  It,  or  the  buyer  may  decline  to  trust 
to  the  sample  and  the  Implied  warranty,*'— 
and  cites  a  number  of  cases  to  support  the 
text  Mr.  Tledeman,  in  his  work  on  Sales 
(section  188),  citing  a  number  of  authorities, 
says:  "In  order  that  the  Implied  warranty 
of  correspondence  of  the  bulk  with  the  sam- 
ple may  be  claimed,  it  must  be  a  veritable 
sale  by  sample.  It  is  not  sufficient  that  the 
sample  Is  exhibited.  It  must  be  exhibited 
with  the  intention  and  understanding  of  the 
parties  that  the  seller  assures  the  buyer  that 
the  sample  is  a  reliable  representative  of 
what  the  bulk  of  the  goods  is.  If  the  tojctn 
of  the  case  do  not  support  the  presumption 
that  the  seller  intended  to  warrant  the  cor- 
respondence of  the  bulk  with  the  sample,  the 
mere  production  of  the  sample  will  not  raise 
the  implication  of  the  warranty.'*  To  the 
same  effect,  see  Burd.  Sales,  p.  95;  Newm. 
Sales,  I  334.  It  will  be  noted  that  the  de- 
fendant himself,  in  giving  an  account  of  the 
purchase,  said:  "Salesman  exhibited  frames. 
I  made  selection  and  signed  contract"  Be- 
sides, the  contract  for  the  purchase  of  the 
goods  was  in  writing;  and  it  plainly  appears 
by  it  that  the  defendant  ordered  12  frames, 
of  assorted  styles,  of  a  particular  measure- 
ment. There  was  no  reference  in  this  order, 
which  contains  certain  terms  of  contract  that 
these    frames    were   purchased    by    sample. 
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There  was  no  reference  of  any  character  from 
which  it  could  be  determined  that  the  order 
was  otherwise  than  a  purchase  of  certain 
frames  therein  described,  and  among  the  con- 
ditions embraced  In  this  order  Is  one  declar- 
ing that  "there  is  no  other  agreement,  ex- 
cept what  is  written  or  printed  hereon." 
This  order  constituted  a  contract  to  purchase. 
It  gave  the  number,  the  size,  and  the  style 
of  the  frames  intended  to  be  purchased.  It 
contained  a  guaranty  as  to  the  portraits 
which  were  to  accompany  the  frames.  It 
gave  the  prices  and  terms  of  payment,  and 
pnrports  on  its  face  to  be  the  full  and  entire 
contract  Treating  of  sales  by  sample,  Mr. 
Burdick  further  says:  *'If  the  contract  has 
been  committed  to  writing,  and  no  reference 
Is  made  to  a  sample,  it  is  clear  that  conform- 
ity of  the  bulk  to  the  sample  Is  not  an  agreed 
term,'*  We  are  of  the  opinion,  therefore, 
that  the  evidence  of  the  defendant  was  of  It- 
self not  sufOcient  to  show  that  the  sale  of  the 
goods  was  made  by  sample,  and  that  the 
court  erred  In  overruling  the  certiorari. 
Judgment  reversed.  All  the  justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 

(UO  Oa.  915) 

DANIEL  V.  STATE. 
(Sapreme  Court  of  Georgia.    June  5,  1900.) 
VAGRANCY— EVIDENCE. 
The  evidence  was  not  sufficient  to  warrant 
the  verdict,  and  the  trial  judge  erred  in  refus- 
ing to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Griffln;  B.  W. 
Hammond,  Judge. 

Anthony  Daniel  was  convicted  of  vagrancy, 
and  brings  error.    Reversed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
Jos.  D.  Boyd,  for  the  State. 

SIMMONS,  C.  J.  In  the  city  court  of  Grif- 
fin, Anthony  Daniel  was  tried  on  a  charge 
of  vagrancy.  The  Jury  found  him  guilty  of 
the  offense.  The  trial  judge  refused  to  grant 
a  new  trial,  and  exceptidh  was  taken  to  this 
ruling.  The  record  shows  that  the  indict- 
ment charged  the  accused  with  vagrancy  on 
Angnst  10,  1880.  The  evidence  showed  that 
In  the  spring  of  that  year  the  accused  cut 
and  corded  25  cords  of  wood;  that  he  "chop- 
ped*' 10  acres  of  cotton  for  one  man,  at  50 
cents  an  acre,  hoed  cotton  for  two  days  for 
another,  and  received  therefor  $1,  and  cut 
some  wheat  and  oats  for  another,— how  much 
not  being  disclosed.  The  chopping  of  the  cot- 
ton and  the  cutting  of  the  grain  must  have 
been  In  May  or  June  of  the  year  1S99.  The 
evidence  also  disclosed  that  the  accused  was 
a  fisherman,  and  spent  a  good  deal  of  his 
time  in  that  occupation.  Whether  he  sold 
the  fish  he  caught,  or  consumed  them  him- 
self, was  not  shown.  It  was  shown  that  he 
did  not  work  regularly,  and  that  he  was  Idle 
a  considerable  portion  of  his  time.    How  long 


it  took  him  to  cnt  and  cord  the  25  cords  of 
wood,  did  not  appear;  nor  how  long  it  took 
him  to  chop  the  cotton  or  cut  the  grain.  Tak- 
ing the  evidence  in  its  entirety,  we  think  it 
did  not  sustain  the  verdict  finding  the  accus- 
ed guilty  of  vagrancy.  The  law  does  not  say 
how  many  days  in  a  month  a  man  shall  de- 
vote to  labor.  The  statute  was  enacted  to 
prevent  men  able  to  work  from  idling  and 
wandering  about  the  community,  and  be- 
coming drones  or  thieves  or  charges  upon 
the  public.  If  a  man  is  able  to  work,  but  is 
idle  and  has  no  means  of  support,  there  Is  a 
great  temptation  to  steal.  In  order  to  relieve 
his  hunger  and  supply  his  bodily  necessities. 
It  is  to  keep  him  from  this  temptation  that 
the  law  commands  him  to  work  for  his  own 
support.  According  to  the  evidence  In  the 
present  case,  the  accused  must  have  been  at 
work  for  several  months  prior  to  August, 
1899,  when  he  is  charged  with  having  been 
a  vagrant,  and  must  have  earned  a  sufficien- 
cy for  his  support  during  that  period.  The 
accused,  in  his  statement,  claimed  that  he 
had  always  made  his  living  by  his  labor,  and 
detailed  some  of  the  persons  £or  whom  he 
had  worked  during  the  year.  Taking  the 
evidence  as  a  whole,  we  think  the  verdict 
was  not  warranted,  and  the  trial  judge 
should  have  granted  a  new  trial.  Judgment 
reversed.  All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 
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(Supreme  Court  of  Georgia.    June  5,  1900.) 

CERTIORARI— JURISDICTION— CITY  COURTS. 

1.  Since,  under  the  constitution,  the  writ  of 
certiorari  can  issue  only  upon  the  sanction  of 
a  judge  of  the  superior  court,  such  a  writ  is- 
sued upon  the  sanction  of  a  city  court  judge, 
and  all  proceedings  thereon,  are  void. 

2.  So  much  of  the  act  of  December  10,  1897 
(Acts  1897,  p.  408  et  seq.),  establishing  the 
city  court  of  Albany,  as  undertakes  to  confer 
upon  the  judge  thereof  authority  to  sanction 
petitions  for  certiorari,  or  to  entertain  jurisdic- 
tion in  certiorari  cases,  is  unconstitutional. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Albany;  0.  B. 
Wooten,  Judge. 

Action  between  R.  Kleve  and  Mella  Ford. 
From  the  judgment  Ford  brings  certiorari, 
and  from  the  granting  of  the  writ  Kieve 
brings  error.    Reversed. 

Wallace  W.  Bacon,  Jr.,  for  plaintiff  In  er- 
ror. Walters  &  Wallace,  for  defendant  in 
error. 

LEWIS,  J.  It  appears  that  this  suit  orig- 
inated in  a  justice's  court  In  Dougherty  coun- 
ty. The  same  was  a  suit  upon  a  forthcoming 
bond  in  that  court,  and  the  party  against 
whom  the  magistrate  decided  excepted  to  his 
Judgment,  and  sought  to  review  and  reverse 
it  by  petition  for  certiorari  to  the  judge  of  the 
city  court  of  Albany  for  Dougherty  county* 
Under  the  constitution  of  this  state  embodied 
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In  OlT.  Code,  $  5846»  In  treating  of  the  JnrlB- 
diction  of  the  superior  courts,  it  is  declared: 
'*They  shall  have  power  to  correct  errors  In 
inferior  judicatories,  by  writ  of  certiorari, 
which  shall  only  issue  on  the  sanction  of  the 
judge."  The  judge  therein  referred  to  evi- 
dently means  the  judge  of  the  superior  court 
The  constitution,  therefore,  expressly  declares 
that  a  writ  of  certiorari  cannot  issue  except 
on  the  sanction  of  a  judge  of  the  superior 
court  The  action  of  the  judge  of  the  city 
court  in  this  case  in  sanctioning  the  writ  of 
certiorari  is  clearly  contrary  to  the  express 
provision  of  the  constitution  which  we  have 
above  cited.  If  the  sanctioning  of  the  writ 
was  void,  the  subsequent  proceedings  had 
upon  the  petition  for  certiorari,  and  the  an- 
swer of  the  magistrate  thereto,  in  which  the 
judge  sustained  the  petition  for  certiorari, 
are  absolutely  void.  This  proceeding  was 
doubtless  based  upon  the  provision  in  the  act 
ai^roved  December  16,  1897  (Acts  1897,  p. 
409,  S  2),  establishhig  the  city  court  of  Al- 
bany. Under  that  act  it  is  declared  'that 
the  city  court  shall  have  concurrent  Jurisdic- 
tion with  the  superior  court  of  all  appeals 
and  oertloraris  from  all  inferior  courts  In 
said  county  except  the  court  of  ordinary,  said 
appeals  and  certioraris  to  be  had  under  the 
same  rules  governing  such  remedies  in  the 
superior  court.  The  city  judge  is  hereby  giv- 
en authority  to  sanction  petitions  for  cer- 
tiorari returnable  to  said  city  court.**  Under 
the  view  above  expressed  as  to  the  provision 
of  the  constitution  upon  the  subject  of  cer- 
tiorari, we  think  this  provision  in  the  act  es- 
tablishing the  city  court  of  Albany  is  clearly 
unconstitutional.  The  city  court  of  Albany, 
therefore,  Instead  of  hearing  and  entertaining 
jurisdiction  of  this  petition  for  certiorari, 
should  have  dismissed  the  same  for  want  of 
jurisdiction.  We  feel,  therefore,  constrained 
to  reverse  the  judgment  of  the  court  below, 
because  the  court  erred  in  entertaining  any 
jurisdiction  of  the  case.  He  should  have 
granted  an  order  dismissing  the  petition  for 
certiorari  for  want  of  jurisdiction,  and  di- 
rection is  accordingly  given.  Judgment  re- 
versed, with  direction.  All  the  justices  con- 
curring, except  FISH,  J.,  absent  on  account  of 
sickness. 


cm  Ga.  61) 


LOWEBT  V.   YAWN. 


(Supreme  Court  of  Georgia.    June  6,  19(X).) 

COVENANTS— WARRANTY  OP  TITLB-BRBACH— 
NONSUIT. 

1.  The  plaintiff,  in  an  action  for  breach  of 
warranty  of  title  to  laud,  makes  out  a  prima 
facie  case  when  he  proves  that  he  yielded  to 
an  adverse  claimant  whose  title  was  para- 
mount to  that  of  the  defendant;  and  more  es- 
pecially is  this  so  when  it  further  appears 
that  the  defendant,  with  notice  of  the  adverse 
claim,  acquiesced  in  its  superiority,  advised  the 
plaintiff  so  to  do,  and  was  himself  a  party  to 
an  agreement  whereby  the  plaintiff  was  per- 
mitted to  retain  possession  by  paying  to  the 
adverse  claimant  a  specified  sum. 


2.  In  view  of  the  evidence  appearing  in  the 
record,  the  court  erred  in  granting  a  nonsuit. 
(Syilabas  by  the  Oonrt.) 

Error  from  superior  court,  Telfair  county; 
C.  C.  Smith,  Judge. 

Action  by  W.  A.  Lowery  against  W.  S. 
Tawn.  From  a  judgment  of  nonsuit,  defend- 
ant brings  error.    Reversed. 

E.  D.  Graham,  for  plaintiff  in  error.  Eason 
&  McRae  and  D.  M.  Roberta,  for  defendant 
In  error. 

LEWIS,  J.  Lowery  brought  suit  In  Tel- 
fair superior  court  against  Yawn  to  recover 
damages  for  a  breach  of  warranty  In  a  deed. 
It  appears  firom  the  evidence  in  the  record 
that  Yawn,  on  March  6,  1889,  conveyed  a 
certain  lot  of  land  to  the  plaintiff,  containing 
the  following  warranty  of  title:  "And  the 
said  party  of  the  first  part,  the  said  bar- 
gained property  above  described,  unto  the 
said  pariy  of  the  second  part,  his  heirs,  ex- 
ecutors, and  adminlstratom  and  assigns, 
against  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators,  and  assigns, 
and  against  all  and  every  other  perscm  or 
persons,  shall  and  will  and  does  hereby  war- 
rant and  forever  defend  by  virtue  of  these 
presents."  Plaintiff  introduced  testimony 
showing  a  complete  chain  of  title  to  the  land 
covered  by  his  deed  in  Norman  W.  Dodge 
under  a  deed  dated  June  9, 1888,  from  George 
E.  Dodge.  This  title  was  traced  back  by 
competent  evidence  to  the  original  plat  and 
grant  from  the  state  of  Georgia  to  Peter  J. 
Williams,  conveying  the  land  in  question  on 
February  7,  1834.  Plaintiff  testified  that 
Yawn  made  him  a  deed  at  the  time  it  was 
dated,  for  which  he  paid  him  $250,  the 
amount  therein  stated.  He  opened  a  farm  on 
the  lot,  built  a  dwelling  house,  and  resided 
there.  In  two  or  three  years  after  taking 
possession,  the  agents  of  Norman  W.  Dodge 
entered  upon  the  land  without  plaintiff's  con- 
sent, boxed  the  timber  for  tur^ntine  pur- 
poses, worked  the  timber  for  such  purposes 
for  two  years,  and  then  cut  all  the  sawmill 
timber  on  the  land  and  carried  It  away. 
They  boxed  every  tree  large  enough  to  con- 
tain a  turpentine  box,  and  shipped  the  boxes 
once  a  week  during  turpentine  season,  and 
dipped  the  gum  from  the  boxes.  They  enter- 
ed on  the  land  and  boxed  it  In  1891.  Yawn 
never  gave  plaintiff  any  of  the  back  deeds. 
He  promised  to  defend  his  title  to  the  land. 
He  spoke  to  Yawn  about  the  agents  of  Dodge 
entering  upon  the  land,  and  Yawn  said  he 
would  stop  them,  but  he  never  did  so.  Yawn 
then  went  and  compromised  with  Dodge,  and 
advised  plaintiff  to  go  and  fix  up  the  papers 
with  Dodge.  Yawn  claimed  some  other  lots 
in  the  same  district  to  which  Dodge  claimed 
title,  and  he  said  he  compromised  with  Dodge 
as  to  the  other  lots,  and  advised  plaintiff  to 
make  terms  as  to  the  lot  In  question.  Yawn 
told  plaintiff  he  could  settle  with  Dodge  for 
$100.    After  that  plaintiff  bought  the  lot  In 
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queotloii  from  Dodge,  and  paid  him  $100  for 
it  At  the  time  he  bought  the  lot  from  Yawn 
it  was  well  timbered,  and  the  turpentine  and 
mill  timber  on  it  was  about  two-thirds  of  tbe 
value  of  the  whole  lot  Yawn  employed  at- 
torneys to  Btop  the  agents  of  Dodge  from 
cutting  the  timber  on  the  land,  and  they  filed 
suit,  but  plaintiff  was  not  present  when  they 
made  the  compromise  with  Dodge  as  to  the 
lot  of  land.  After  the  close  of  plaintiff*B  evi- 
dence, the  defendant's  counsel  moved  for  a 
nonsuit  This  motion  was  sustained  by  the 
court  below,  on  the  ground  that  the  evidence 
was  not  sufficient  to  authorize  a  recovery. 
Upon  this  judgment  error  is  assigned  in  the 
bill  of  exceptions. 

1.  Counsel  for  defendant  in  error  contend 
that  the  evidence  showed  plaintiff  in  error 
voluntarily  yielded  to  an  outstanding  claim 
without  any  legal  proceeding  being  brought 
against  him,  and  was  not  entitled  to  a  recov- 
ery. Civ.  Code,  fi  3617,  declares:  "In  suits 
for  breach  of  warranty  the  burden  of  proof 
is  on  the  plaintiff,  except  in  cases  where 
ontsfandlhg  incumbrances  have  been  paid 
off,  or  possession  has  been  yielded  in  conse- 
quence of  legal  proceedings  of  which  the 
warrantor  had  notice  and  an  opportunity  to 
defend.'*  In  the  case  of  Clements  v.  Collins» 
59  6a.  124,  it  was  held:  ''In  a  suit  upon  war- 
ranty of  title  to  land,  unless  it  can  be  ascer- 
tained from  the  evidence  that  title  paramount 
has  been  asserted  against  the  warrantee,  or 
some  person  claiming  under  him,  and  that  he 
has  yielded  to  it,  or  is  in  a  situation  requir- 
ing him  to  yield  presently,  as  matter  of  legal 
duty,  no  breach  is  established,— certainly  not 
if  a  judgment  in  ejectment,  rendered  with- 
out notice  to  the  warrantor,  is  relied  upon.** 
In  the  case  of  Haines  v.  Fort,  93  Ga.  25,  18 
S.  E.  994,  it  was  simply  decided:  "Upon  the 
trial  of  an  action  for  breach  of  warranty  of 
land,  eviction  ot  the  plaintiff  under  para- 
mount title  is  not  sustained  by  mere  proof 
that  he  was  sued  in  ejectment,  that  a  verdict 
and  judgment  were  rendered  against  him, 
and  that  he  surrendered  possession  In  obedi- 
ence to  the  judgment;  there  being  no  evi- 
dence that  his  warrantor  had  any  notice 
of  the  ejectment  suit,  or  any  opportunity 
to  defend  it,  and  none  as  to  the  title  under 
which  the  plaintiff  was  ejected,  or  the  time 
when  that  title  originated."  These  are  the 
authorities  relied  upon  to  sustain  the  cor- 
rectness of  the  ruling  of  the  judge  below 
in  granting  the  nonsuit.  But  we  do  not 
think  they  have  any  application  whatever 
to  the  facts  in  this  case.  It  does  not  neces- 
sarily follow  that  because  one  has  been 
ejected  from  land  by  judgment  of  court  he 
can  recover  damages  for  breach  of  warranty 
on  the  part  of  his  guarantor.  Should  one 
suffer  such  a  judgment  to  go  against  him 
wHhout  notifying  the  warrantor  he  does  so 
at  bis  own  risic,  and  the  judgment  itself, 
when  the  warrantor  is  not  notified  to  defend. 
Is  not  binding  upon  the  latter.  But  it  does 
not  follow  from  this  that  a  party  has  not  a 


right  to  bring  an  action  far  a  breach  of  war- 
ranty without  suffering  such  a  lawful  evic- 
tion by  proceedings  at  law  which  would  nec- 
essarily bind  the  warrantor.  The  right  to 
sue  for  a  breach  o£  warranty  is  clearly  rec- 
ognized by  Civ.  Code,  U  3656,  3804.  Of 
course,  the  burden  of  proof  is  upon  the  plain- 
tiff when  he  brings  his  acti(m  for  damages 
for  a  breach  of  warranty  in  a  deed  to  land. 
If  he  has  been  evicted  by  judgment  after  no- 
tifying the  warrantor  before  its  rendition  to 
protect  his  title,  such  a  judgment  would 
mal^e  out,  at  least  a  prima  facie  case  in  his 
favor.  A  judgment  without  such  notice,  as 
above  seen,  would  amount  to  no  proof.  But, 
even  where  there  has  been  no  suit  in  court 
to  recover  land  from  him,  if  he  can  show  by 
proof  that  there  was  a  paramount  title  out- 
standing against  him,  to  which  he  was  obli- 
ged to  yield  obedience,  and  that  i>arties  had 
taken  possession  under  that  title,  this.  In  it- 
self, would  in  law  amount  to  an  eviction,  and 
would  be  such  a  breach  of  warranty  as  would 
authorise  him  to  recover.  Such  was  the  proof 
relied  upon  for  a  recovery  in  the  present 
case.  It  was  absolutely  proven  by  plaintiff 
that  another  party,  Norman  W.  Dodge,  had 
a  perfect  chain  of  title  to  the  property  in  dis- 
pute, and  it  was  further  shown  that  Dodge 
had  taken  possession  of  the  premises  by 
placing  laborers  thereon  for  the  purpose  of 
obtaining  turpentine  and'  lumber  for  sawmill 
purposes.*  The  plaintiff  notified  his  warran- 
tor of  this  possession  that  was  being  taken 
of  his  property.  The  warrantor  promised  to 
defend  and  protect  him  in  his  possession. 
Instead  of  doing  this,  he  advised  him  to  com- 
promise with  the  holder  of  the  legal  title. 
The  evidence  is  sufficient  to  show  that  the 
defendant  acquiesced  in  the  superiority  of 
this  title,  and  was  himself  a  party  to  the 
agreement  whereby  the  plaintiff  was  permit- 
ted to  retain  possession  of  the  land  by  pay- 
ing .to  the  adverse  claimant  a  specified  sum. 
It  is  a  well-recognized  rule  of  law  that  it  is 
not  necessary  that  a  tenant  should  be  fbrcibly 
ejected  or  dispossessed  of  demised  premises 
by  process  of  law  in  order  to  maintain  his 
action  for  a  breach  of  warranty.  We  quote 
the  following  from  2  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  pp.  480,  481:  "As  has  been  seen,  an 
eviction  by  title  paramount  arises  where  a 
third  person  establishes  a  title  to  the  demised 
premises  superior  to  that  of  the  landlord,  and 
gains  possession  by  virtue  of  that  title.  It 
is  not  necessary  that  the  tenant  should  be 
forcibly  ejected  or  dispossessed  of  the  demis- 
ed promises  by  process  of  law,  but  he  may 
peaceably  yield  possession  to  the  person  who 
has  the  superior  title,  or  who  has  been  adjudg- 
ed to  be  entitled  to  the  possession,  and  treat 
himself  as  having  been  evicted."  To  this  text 
is  cited  quite  a  number  of  authorities  from  va- 
rious states.  In  Martlnd.  Conv.  {  170,  it  is 
stated:  "It  has  been  said  that  to  authorize  a 
recovery  upon  the  covenant  of  warranty  or 
quiet  enjoyment,  there  must  be  an  eviction,  the 
technical  meaning  of  which  Is  dlspossesslor 
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by  Judgment  of  law.  Bnt  by  the  weight  of 
authority,  and  upon  principle,  nothing  more 
fs  necessary  to  sustain  an  action  than  an 
ouster  by  title  paramount  or  lawful  disturb- 
ance. Thus,  ill  one  having  a  legal  claim  seeks 
to  enforce  it  by  expelling  the  tenant  in  pos- 
session, it  is  not  necessary  for  him  to  wait 
for  a  Judgment  and  actual  eviction  by  pro- 
cess of  law.  He  may  yield  possession  to  one 
who  has  his  paramount  title,  and  claim  for  a 
breach  of  the  covenant."  The  same  principle 
Is  also  announced  in  2  Greenl.  Ev.  fi  244. 
These  principles  would  certainly  apply  to  the 
present  case,  where  not  only  such  paramount 
title  has  been  shown,  and  i>ossession  forced 
thereunder,  but  the  warrantor  of  plaintlfTs 
title  by  his  conduct  recognized  the  superiority 
of  the  claimant's  title,  and  was  instrumental 
in  bringing  about  a  compromise  between  the 
plaiutifT  and  this  claimant 

2.  In  view  of  the  evidence  appearing  In 
the  record,  the  court  clearly  erred  in  granting 
a  nonsuit  Judgment  reversed.  All  the  Jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


(Ill  Ga.  846) 

GORDON  V.  GORDON. 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

DIVORCB— ALIMONY— CONTEMPT. 

1.  On  the  hearing  of  an  attachment  for  con- 
tempt against  a  husband  for  failing  to  pay  to 
his  wife  temporary  alimony  which  had  been 
theretofore  ordered  by  the  judge,  it  is  within 
the  judge*s  discretion  to  modify  his  former  or- 
der 80  as  to  reduce  the  amount  He  has  power 
in  snch  a  proceeding  to  adjudge  that  part  of 
the  costs  be  paid  by  the  wife. 

2.  The  discretion  given  the  judge  by  the  Code 
was  not  abused  in  the  present  case.  Civ.  Code, 
§  2459. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Greene  county; 
John  a  Hart,  Judge. 

Action  by  Ellen  Gordon  against  George 
Gordon  for  divorce.  From  proceedings  on 
attachment  against  the  husband  for  con- 
tempt, plaintlfP  brings  error.    Affirmed. 

J.  P.  Brown,  for  plaintiff  in  error.  Park  & 
Merritt  and  SamL  H«  Sibley,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  J^  absent  on  account  of  sickneaa. 


au  0«.  828) 

PAST/EY  v.  BELAND. 

(Supreme  Court  of  Georgia.    June  8,  19(X).) 

CHATTEL  MORTOAOE>-PIUORITIES. 

Where    an    owner    of    personal    property 

l^ves  a   mortgage  thereon,   and   subsequently 

sells  the  same  property  to  another,  and  there- 

npoD  the  latter  mortgages  it  to  yet  another, 

who    forecloses    his    mortgage,    and    has    the 

property  levied  on  as  that  of  the  last  mort&ra- 

gor,  the  first  mortgage  cannot  foreclose  his 

mortgage,  and  place  his  execution  in  the  hands 

of  the  levying  oflScer,  so  that  the  property  may 


be  sold  freed  from  the  Incumbrance  of  his 
mortgage,  and  claim  the  proceeds  of  the  sale  in 
preference  to  the  junior  mortgagee.  Section 
2741  of  the  Civil  Code  does  not  apply  ta  such 
a  case,  but  only  to  a  case  where  both  mort- 
gages are  given  by  the  same  person  on  the 
same  property. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Macon  oonnty; 
Z.  A.  Uttlejohn,  Judge. 

Action  by  O.  M.  Pasley  against  B.  S.  Be- 
laud. From  the  judgment,  Paaley  brings  er- 
ror.   Affirmed. 

Greer  &  Felton  and  J.  W.  Haygood,  for 
plaintiff  in  error.  R.  S.  Foy,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickneaB. 


on  6a.  844) 
GORDON  v.  GORDON. 
(Supreme  Onrt  of  Georgia.    June  7,  1900.) 
DiyORCB-REVIBW. 
There  was  no  error  in  the  admission   of 
evidence.     The  charges   requested   which   the 
court  refused  did  not,  except  as  covered  by  the 
g:eneral  charge,  embrace  correct  legal  proposi- 
tions.    Two  successive  juries  have  found   in 
favor  of  a  divorce  of  the  parties.     Tlie  trial 
judge   was    satisfied    with    the    verdict,    and, 
there  being  some  evidence  to  sustain  it,  this 
court  will  not  interfere  with  his  discretion  in 
refusing  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  the 
evidence. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Greene  county; 
John  0.  Hart,  Judge. 

Action  by  George  Gordon  against  Ellen 
Gordon.  From  a  decree  of  divorce,  defend- 
ant brings  error.    Affirmed. 

J.  P.  Brown,  for  plaintiff  in  error.  Sam- 
uel H.  Sibley,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  Jh  absent  on  account  of  sickneaa. 


(Ill  Qa.  843) 

HANCOCK  V.  MINSHBW  et  al 

(Supreme  Court  of  Georgia.    June  8,  1000.) 

APPOINTMENT  OF  ADinNISTRATOR— CAVHAT- 
APPBALr-DISMISSAU 

1.  Where,  on  the  application  of  one  person  to 
be  appointed  administrator  of  the  estate  of  an 
intestate,  a  caveat  was  filed  by  another  person 
contesting  such  appointment,  and  praying  that 
the  caveator  be  appointed  administrator,  and 
the  ordinary,  after  a  hearing,  passed  an  order 
vesting  the  administration  in  the  clerk  of  the 
superior  court  of  the  county  where  the  appli- 
cation was  made,  it  was  error,  on  appeal  by 
the  original  caveator  from  this  order  of  the  or- 
dinary, for  the  presiding  judge  of  the  superior 
court  to  dismiss  the  appeal  on  the  ground 
"that  there  had  been  no  caveat  to  the  appoint- 
ment  of  the  clerk." 

2.  Even  if  in  such  a  case  it  was  not  neces- 
sary to  make  the  clerk  a  party  to  a  bill  of 
exceptions  sued  out  by  the  appellant  for  the 


'Ga.) 


CLARK  T.  STATE. 


29? 


{purpose  of  reviewing  in  the  supreme  court  the 
adnnent  dismissing  his   appeal,   it  was  cer- 
tainly not  improper  so  to  do. 
(Syllabus  by  the  Court) 

Error  ftom  superior  court,  Wilcox  coun- 
ty;  G.  C.  Smith,  Judge. 

Caveat  by  J.  M.  Hancock  against  0.  Min- 
Bhew  and  others  over  appointment  of  admin- 
istrator. The  judge  of  the  superior  court 
dismisses  an  appeal  therefrom,  and  the  cave- 
ator brings  error.    Reversed. 

Bankston  &  Cannon,  for  plaintiff  in  error. 
Hal  Lawson  and  iSldridge  Cutts,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness. 


OlO  Oa.  811) 


CLARK  V.  STATE. 


(Supreme  Court  of  Georgia.    June  5,  1900.) 

CRIMINAL  LAW— DIMINUTION  OF  RBCORD 

^JURISDICTION  ON  APPBAL— 

VBNUB— EVIDENCE. 

1.  When,  in  mailing  a  suggestion  of  a  dimi- 
nution of  the  record  in  a  case  pending  in  the 
supreme  court,  it  it  alleged  that  the  brief  of 
the  evidence  which  was  filed  with  the  motion 
for  a  new  trial  had,  without  authority,  been 
changed  in  certain  particulars  before  the  tran- 
script of  the  record  had  been  made,  and  It  is 
not  alleged  that  the  copy  of  the  brief  of  evi- 
dence as  it  appears  in  the  transcript  of  the  rec- 
ord is  not  a  true  copy  of  the  approved  brief  of 
evidence  on  file,  such  suggestion  will  not  be 
entertained.  The  office  of  such  a  suggestion  is 
to  perfect  the  record  in  the  supreme  court  so 
that  it  may  correspond  in  all  particulars  with 
the  original  on  file  in  the  office  of  the  clerk  of 
the  trial  court. 

2.  The  supreme  court  has  no  Jurisdiction  to 
make  inquiry  into  the  fact  whether  an  altera- 

"tion  has  or  not  been  made  in  any  of  the  orig- 
inal papers  which  constitute  the  record  of  a 
case,  when  such  alterations  are  alleged  to  have 
been  made  before  the  filing  in  the  office  of 
the  clerk  below  of  the  bill  of  exceptions  duly 
certified,  and,  consequently,  before  the  record 
for  this  court  has  been  made  up  and  certified. 
Under  such  circumstances,  jurisdiction  to  in- 
quire into  the  matter  is  confined  to  the  trial 
court. 

3.  The  venue  of  the  crime  for  the  commis- 
sion of  which  the  plaintiff  in  error  was  convict- 
ed does  not  appear,  from  an  inspection  of  the 
brief  of  evidence,  to  have  been  proven.  A  new 
trial  is  therefore  awarded. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gwinnett  coun- 
ty; R.  B.  Russell,  Judge. 

John  Clark  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.    Reversed. 

Brown  &  Cooper,  for  plaintiff  in  error.  C. 
H.  Brand,  Sol.  Gen.,  for  the  State. 


LITTLE,  J.  On  the  call  of  this  case  the 
solicitor  general,  under  the  rules  of  this 
court,  in  writing,  suggested  a  diminution  of 
the  record,  and  set  forth  the  following  facts: 
That  be  agreed  to  the  original  brief  of  evi- 
dence prepared  in  connection  with  the  motion 
for  new  trial  on  condition  that  certain  cor- 
rections made  therein  by  him  should  be  a 


part  thereof,  and  delivered  the  same  to  coun- 
sel for  the  plaintiff  in  error.  Subsequently 
the  brief  was  examined  by  the  judge  who 
presided  at  the  trial,  while  such  corrections 
were  a  part  of  the  brief.  That  during  the 
week  preceding  the  call  of  the  case  in  this 
court  he  called  at  the  clerk's  ofiice  for  the 
purpose  of  preparing  a  brief  for  the  argu- 
ment of  the  case,  and,  finding  that  it  was  in 
the  possession  of  one  of  the  counsel  for  the 
plaintiff  in  error,  obtained  it,  and  cm  reading 
it  discovered  that  the  same  had  been  altered 
by  an  erasure  of  that  part  of  the  brief  which 
showed  that  the  venue  and  character  of  the 
weapon  used  were  parts  of  the  evidence  be- 
fore the  jury.  This  alteration  was  made 
without  the  knowledge  or  consent  either  of 
the  judge  or  himself,  and  was  without  au- 
thority. The  erasure,  it  was  alleged,  was 
made  after  the  judge  had  read  and  examin- 
ed the  brief,  but  before  he  had  formally  ap- 
proved the  same.  That  the  brief  had  been 
in  the  custody  of  one  of  the  counsel  for  the 
plaintiff  in  error  before  and  since  the  motion 
for  new  trial  was  decided,  and  before  the 
record  was  made  up.  That  the  evidence 
which  was  stricken  from  the  brief  was  mate- 
rial to  a  fair  hearing  of  the  case,  and  a  sug- 
gestion of  diminution  of  the  record  was 
made,  and  the  court  requested  to  pass  such 
order  as  would  fully  protect  the  interest  of 
the  state.  Accompanying  this  suggestion 
was  a  certificate  from  the  clerk  setting  out 
certain  evidence  which  appeared  in  the  brief 
in  the  handwriting  of  the  solicitor  general, 
showing  that  the  cutting  (the  plaintiff  in  er- 
ror was  Indicted  for  an  assault  with  Intent 
to  murder,  and  was  found  guilty  of  stabbing) 
was  on  Saturday  before  Christinas  in  1808. 
in  Gwinnett  county,  and  that  the  knife  was 
a  weapon  likely  to  produce  death,  etc.  The 
clerk  further  certified  that  this  portion  of  the 
testimony  was  at  some  time  (he  does  not 
know  when)  stricken  from  the  brief  with  pen 
and  ink  by  some  one  (he  does  not  know  who). 
Copies  of  that  part  of  the  evidence  which 
was  added  by  the  solicitor  general,  and  also 
that  part  which  was  thus  stricken,  were  also 
attached.  A  ceriificate  of  the  judge  was  also 
attached,  to  the  effect  that,  after  the  brief 
of  evidence  was  preimred  by  movant's  coun- 
sel, and  the  same  was  interlined  and  correct- 
ed by  the  solicitor  general,  and  agreed  to  by 
him  with  the  statement  that  such  correction 
should  be  a  i^art  of  the  brief,  it  was  transmit- 
ted to  him,  and  that  he  examined  It,  but 
made  no  alteration  or  erasures,  and  that  the 
brief  then  contained  a  distinct  statement  that 
the  cutting  occurred  in  Gwinnett  county,  with 
a  knife  which  was  likely  to  produce  death; 
that  the  brief  was  not  approved  unti\  some 
time  thereafter,  but  was  approved  without 
re-reading  it  at  the  time  of  the  hearing;  that, 
if  any  changes  were  made  in  it  subsequent 
to  the  time  when  it  was  read,  it  was  with- 
out his  knowledge  or  consent,  and  unauthor- 
ized. The  judge  then  states  as  a  matter  of 
fact  that  it  waB  clearly  proven  on  the  trial 
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of  the  case  that  the  cntting  occurred  in 
Gwinnett  county,  and  that  the  knife  was  a 
weapon  likely  to  produce  death,  and  that  he 
would  not  hare  approved  the  brief  If  he  had 
bad  any  reason  to  suspect  that  that  portion 
of  it  had  been  erased. 

1.  After  a  consideration  of  the  motion  sub- 
mitted by  the  solicitor  general,  we  are  of  the 
opinion  that  it  cannot  be  granted,  for  the 
want  of  Jurisdiction.  The  brief  of  the  evi- 
dence on  a  motion  for  new  trial,  which  has 
been  filed  and  approved,  is  a  part  of  the  rec- 
ord (Civ.  Code,  §  5537),  and  by  section  5554, 
Id.,  it  is  made  the  duty  of  the  clerk  of  the 
superior  court  in  10  days  from  the  filing  of 
the  bill  of  exceptions  in  his  oflice  to  make  out 
a  complete  transcript  of  the  record  in  the 
case,  which,  with  the  original  bill  of  excep- 
tions, shall  be  transmitted  to  the  next  term 
of  this  court,  the  transcript  bearing  a  cer- 
tificate of  the  clerk  that  it  is  a  true  and  com- 
plete transcript  of  the  record  in  the  case. 
These  requirements  of  the  statute  were  com- 
plied with  \n  the  present  case,  and,  for 
.aught  that  appears  in  the  allegations  made 
by  the  solicitor  general,  the  transcript  of 
the  record  now  in  this  court  contains  a  com- 
plete and  correct  copy  of  the  original  brief 
of  evidence  as  it  is  now  of  file  in  the  clerk's 
oflice  of  the  superior  court  ef  Gwinnett  coun- 
ty. It  is  the  office  of  a  suggestion  of  a  dim- 
inution of  the  record  to  perfect  and  complete 
the  transcript  (Civ.  Code,  {  5538),  but  in  no 
event  can  such  a  suggestion  be  the  means  of 
bringing  to  this  court  any  matter  not  con- 
tained in  the  brief  of  evidence  at  the  time  the 
transcript  was  made  and  certified.  If  any 
error  has  been  made  by  the  clerk  in  such 
transcript,  and  the  same  is  material,  a  true 
copy  of  the  brief  or  any  other  part  of  the 
record  can  be  brought  here  as  the  result  of 
a  suggestion  of  a  diminution  of  the  record; 
but  such  a  motion  is  wholly  unavailing  to 
correct  the  original  brief  of  evidence.  Such 
correction  must  be  made  in  the  court  below 
before  the  transcript  has  been  made  and  cer- 
tified. This  court  never  has  before  it  the 
original  record,  but  only  a  copy,  and  no 
change  can  be  made  here  in  the  copy  which 
does  not  appear  In  the  original  record. 

2.  It  would  seem  to  follow  from  what  has 
been  said  that  the  Jurisdiction  of  this  court 
does  not  extend  to  any  inquiry  into  the  fact 
whether  an  alteration  has  been  made  in  any 
of  the  papers  composing  the  original  record 
of  ^he  case  before  the  transcript  was  made 
up  and  certified.  Minhinnett  v.  State,  106 
Ga.  141.  32  S.  B.  19.  Whether  such  Inquiry 
could  be  instituted  by  this  court  after  that 
had  been  done  it  is  not  now  necessary  either 
to  discuss  or  decide.  In  the  case  of  High  v. 
Candler,  103  Ga.  86,  28  S.  E.  377,  this  court 
ruled  that:  **Before  a  bill  of  exceptions  be- 
•comes  an  oflice  paper  of  the  supreme  court. 


80  aa  to  be  established  here  as  a  lost  paper. 
It  must  afllrmatively  appear  that  it  was  not 
only  certified  by  the  trial  Judge,  and  filed  in 
the  office  of  the  clerk  of  the  court  below,  but 
certified  as  the  original  bill  of  exceptions,  so 
as  to  be  ready  for  transmission  to  this  court. 
Until  this  is  done,  it  is  exclusively  an  office 
paper  of  the  trial  court,  although  the  case 
itself  be  no  longer  pending  there."  A  dis- 
tinction must  be  drawn  here  between  a  bill 
of  exceptions  and  a  transcript  of  the  record 
of  a  case  brought  to  this  court  It  is  pro- 
vided by  law  that  the  original  bill  of  excep- 
tions, duly  certified,  shall  be  transmitted  to 
this  court  The  effect  of  such  a  requirement 
is  to  make  such  bill  of  exceptions  an  office 
paper  of  this  court  after  it  has  been  duly 
certified  by  the  Judge  and  by  the  clerk  as  the 
original  bill.  It  is  then  ready  for  transmis- 
sion to  this  court,  and  is  taken  out  of  the 
Jurisdiction  of  the  trial  court;  but  the  origi- 
nal record  Is  not  required  to  be  transmitted, 
and  what  it  contains  Is  determined  here 
from  the  copy  certified  by  the  proper  officer 
CO  be  a  true  copy«  Therefore  in  no  event 
does  the  record  which  includes  the  brief  of 
evidence  ever  become  an  office  paper  of  this 
court,  and  it  may,  therefore,  well  be  doubted 
whether  this  court  would  have  Jurisdiction 
at  any  stage  of  the  proceedings  to  inquire 
whether  the  original  brief  of  evidence  as 
agreed  on  had  been  altered.  It  certainly 
would  have  Jurisdiction  to  inquire  whether 
any  change  in  the  transcript  of  the  record 
had  been  made  after  it  was  duly  certi0ed 
and  ready  for  transmission  to  this  court,  be- 
cause, under  the  statute,  such  transcript, 
after  transmission,  would  become  an  office 
paper  of  this  court  But,  to  put  the  matter 
beyond  perad venture,  it  is  not  insisted  that 
the  original  brief  of  evidence  was  changed 
after  it  had  been  approved  by  the  presidini; 
Judge  and  ordered  filed.  Certainly,  then, 
this  court  can  make  no  inquiry  as  to  when 
or  by  whom  such  alteration  was  made.  The 
determination  of  that  fact  rests  alone  with 
the  trial  court  In  the  exercise  of  the  duties 
imposed  upon  us,  we  must  take  the  tran- 
script of  the  record  as  it  comes;  and,  unless 
it  is  made  to  appear  that  the  transcript  is  in- 
correct or  defective  as  compared  with  the 
originals  copied  into  it  the  questions  of  fact 
which  are  involved  must  be  made  to  depend 
upon  the  copy  of  the  record  sent  here.  The 
defendant  was  indicted  for  the  offense  of  as- 
sault with  intent  to  murder  by  cutting  one 
Lockrldge  with  a  knife,  and  it  is  alleged  that 
the  crime  was  committed  in  the  county  of 
Gwinnett  The  venue  as  alleged  was  not 
proven,  as  appears  from  the  brief  of  evi- 
dence, and  therefore  the  Judgment  overrul 
ing  the  motion  for  new  trial  must  be  revers 
ed.  All  the  Justices  concurring,  except 
FISH.  J.,  absent  on  account  of  sickness. 
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GE^'TBAIi  OP  GEORGIA  RY.  CO.  r.  BOND. 

(Supreme  Court  of  Georgia.     June  5.   1900.) 

BXPBRT  BVIDENCBUAPPBAL-REVTBW-WRONO- 
FUI^  DEATH— MBA8URB  OF  DAMAGES— NEW 
TRIALr-INJURY  TO  PERSON  ON  TRACK— NEO- 
MGBNCB— INSTRUCTIONS. 

1.  The  rule  that,  where  the  question  under 
examination  is  one  of  opinion,  a  witness  not  an 
expert  is  incompetent  to  testify  to  his  opinion 
without  stating  the  facts  on  which  it  is  based, 
applies  when  an  attempt  is  made  to  prove 
what  distance  a  train  running  at  a  given  rate 
of  speed  would  "knocli"  a  man  struclc  by  it  on 
the  track. 

2.  The  supreme  court  cannot  undeilake  to 
determine  wnether  or  not  permitting  a  witness 
to  answer  a  particular  question  pi*opounded  to 
him  was  prejudicial  to  the  party  complaining 
thereof,  when  it  is  not  informed  what  the  an- 
swer was. 

8.  An  exemplification  of  a  municipal  ordi- 
nance is  not  admissible  In  evidence  unless  duly 
certified  under  the  corporate  seal. 

4.  It  is  not  competent  for  any  purpose  to 
8how  that  a  railroad  employ^  who  has  violated 
a  municipal  ordinance  was  ignorant  of  its  ex- 
istence. 

5.  When  a  widow  is  entitled  to  recover  for 
the  homicide  of  her  husband,  the  measure  of 
her  damages  is  the  full  value  of  his  life,  al- 
though she  and  he  were  living  in  a  state  of 
separation  at  the  time  of  his  death. 

6.  A  ground  of  a  motion  for  a  new  trial  al- 
leging error  in  an  instruction  to  the  jury  must 
set  forth,  either  literally  or  in  substance,  the 
language  complained  of,  or  such  ground  cannot 
be  considered. 

7.  The  violation  by  a  railroad  company  of  a 
valid  municipal  ordinance  is  negligence  per  se, 
and  the  court  may  so  inform  the  jury. 

8.  A  bare  complaint  that  "the  court  erred" 
in  giving  a  particular  instruction  brings  noth- 
ing into  question  except  the  soundness,  in  the 
abstract,  of  the  proposition  or  propositions 
therein  announced.  If  the  instruction  is  ab- 
stractly correct,  the  question  of  its  inapplica- 
bility to  the  case  in  hand  must  be  distinctly 
made,  by  clearly  pointing  out  how  or  why  it 
waa  inappropriate. 

9.  Where,  in  its  charge  to  the  jury,  the  court 
omits  to  announce  to  them  a  rule  of  law  hav- 
ing a  direct  bearing  upon  a  contested  issue  in 
the  case,  the  refusal  of  a  proper  request  so  to 
do  is  manifestly  erroneous. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Macon  cotintgr; 
Z.  A  Littlejohn,  Judge. 

ActioQ  by  Frances  R.  Bond  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Wm.  D.  Kiddoo,  for  plaintift  in  error. 
Hardeman,  Davis  &  Turner,  T.  0.  Taylor, 
and  Greer  &  Felton,  for  defendant  hi  error. 

LUMPKIN,  P.  J.  Mrs.  Frances  R.  Bond 
obtained  a  verdict  against  the  railroad  com- 
pany for  the  homicide  of  her  husband,  and 
the  defendant  complains  here  of  a  judgment 
overmling  its  motion  for  a  new  trial. 

1.  Two  witnesses  for  the  plaintlfP  were  al- 
lowed, over  objection,  to  testify  concerning 
their  opinion  as  to  what  distance  a  railroad 
tzain  running  at  a  specified  rate  of  speed 
would  "knock"  a  man  if  it  struck  him  while 
be  was  upon  the  track.  The  objection  was 
that  these  witnesses  were  not  shown  to  be 


ejcperts,  or  of  sufficient  knowledge  to  be 
able  to  say  ''what  a  train  could  do,'*  and  did 
not  undertake  to  give  the  facts  upon  which 
their  opinions  were  based.  We  think  this 
testimony  should  have  been  excluded.  It  re- 
lated to  a  matter  purely  ol^  opinion,  and  the 
rule  is  well  settled  that  in  such  a  case  a 
witness  who  is  not  an  expert  cannot  testify 
to  his  opinion  without  stating  the  facts  upon 
which  the  same  is  founded.  When  he  ex- 
presses his  opinion  in  connection  with  the 
facts  which  be  regards  as  justifying  it,  the 
Jury  are  to  Judge  of  the  value  of  it,  and  this 
they  cannot  do  in  the  absence  of  such  facts. 
This  familiar  rule  is  applicable  in  the  pres- 
ent instance.  No  witness  could  say,  as  mat- 
ter of  fact,  that  a  running  train  would,  by 
the  impetus  of  a  collision  with  a  man  on  the 
track,  carry  him  so  many  feet  What  would 
happen  under  such  circumstances  is  certain- 
ly, so  far  as  relates  to  the  question  of  dis- 
tance, purely  a  matter  of  opinion. 

2.  Complaint  is  also  made  that  the  court, 
over  objection,  permitted  another  witness  to 
answer  a  specified  question.  The  ground  of 
the  motion  for  a  new  trial  relating  to  this 
matter  does  not,  however,  set  forth  what 
the  answer  was,  and  we  are  therefore  unable 
to  determine  whether  admitting  it  was  or 
was  not  prejudicial  to  the  defendant  Tele- 
graph Co.  V.  Michelson,  M  Ga.  436,  21  S.  E. 
160;  Hule  v.  McDaniel,  105  Ga.  310,  31  S. 
B.  180;  Reinhart  v.  Blackshear,  105  Ga.  700, 
31  S.  E.  748;  Pearson  v.  Brown,  106  Ga. 
802,  31  S.  B.  746. 

3.  The  plaintiff's  husband  was  killed  in 
the  town  of  Montezuma  by  a  locomotive  of 
the  defendant  company.  For  the  purpose  of 
showing  that  the  train  drawn  by  this  loco- 
motive was  running  at  an  unlawful  rate  of 
speed,  the  plaintiff  offered  in  evidence  what 
purported  to  be  a  certified  copy  of  an  ordi- 
nance of  that  town  which  made  it  unlawful 
to  "run  engines  and  trains  in  any  part  of 
the  town  more  than  five  miles  an  hour." 
This  document  was  objected  to  on  the 
ground  that  "there  was  no  seal  of  the  town 
attached*'  to  the  certificate  which  purported 
to  be  signed  by  the  clerk  of  council.  The 
objection  was  overruled.  It  ought  to  have 
been  sustained.  The  paper  c^ered  in  evi- 
dence was  not  admissible  under  section  6211 
of  the  Civil  Code;  for  that  section  applies 
exclusively  and  in  terms  to  the  public  offi- 
cers of  this  state  and  the  several  counties 
thereof,  and  therefore  can  have  no  refer- 
ence to  certificates  signed  by  municipal  offi- 
cers. Indeed,  ezempllcations  of  the  records 
o£  municipal  corporations  were  not  admissi- 
ble at  all  until  made  so  by  the  act  of  Sep- 
tember 10,  1801  (1  Acts  1800-^1,  p.  109),  aud- 
it merely  provides  that  they  shall  be  admit- 
ted in  evidence  when  certified  under  seal. 
The  provisions  of  this  act  are  now  embraced 
in  section  6216  of  the  Civil  Code. 

4.  The  above-mentioned  document  having 
been  admitted,  in  evidence,  the  defendant 
sought  in  making  out  its  defense,  to  prove 
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bj  its  engineer  in  charge  of  the  locomotlYe 
at  the  time  of  the  homicide  that  he  had 
never  heard  of  any  ordinance  of  the  town 
of  Montezuma  regulating  the  speed  of  trains 
within  the  corporate  limits.  We  think  this 
evidence  was  properly  excluded.  It  was  in- 
sisted in  the  argument  here  that  testimony 
upon  this  line,  though  not  admissible  for  the 
purpose  of  excusing  the  engineer  for  a  viola- 
tion of  the  town  ordinance,  was  competent 
for  the  purpose  of  showing  that  he  was  not 
grossly  negligent  in  running  the  train  at  a 
prohibited  rate  of  speed.  We  cannot  concur 
in  this  view.  When  a  town  or  city  passes 
an  ordinance  of  this  kind,  all  railroad  com- 
panies concerned,  and  their  agents  and  serv- 
ants, are  chargeable  with  constructive  no- 
tice of  it;  and  it  cannot  become  material, 
In  any  Judicial  investigation  of  the  question 
whether  or  not  the  ordinance  was  duly  ob- 
served upon  a  particular  occasion,  to  inquire 
whether  the  company  or  its  employes  had 
actual  notice  of  the  existence  of  the  same  or 
not 

5.  It  is  insisted  that  the  court  erred  in 
charging  the  jury  that  the  mere  fact  that  the 
plalntlfP  and  her  husband  may  have  been 
living  in  a  state  of  separation  at  the  time 
of  the  homicide  would  neither  prevent  a  re- 
covery, nor  have  a  bearing  upon  the  meas- 
sure  of  damages,  in  case  the  company  was 
liable.  There  was  no  error  in  this  instruc- 
tion. Section  3828  of  the  Civil  Code  gives  to 
a  widow  a  right  of  action  for  the  wrongful 
homicide  of  her  husband,  and  section  3829 
prescribes  the  measure  of  damages  to  be 
"the  full  value  of  the  life  of  the  deceased." 
This  court.  In  Boswell  v.  Barnbart,  96  Ga. 
522,  23  S.  E.  414,  held  that  under  the  act  of 
October  27,  1887,  from  which  the  language 
just  quoted  was  taken,  '*the  plalntifT  was 
entitled  to  recover  the  gross  value  of  her 
husband's  life,  without  regard  to  whether 
she  had  previously  received  anything  firom 
him  or  not." 

6.  One  ground  of  the  motion  for  a  new  trial 
Is  as  follows:  "Because  the  court  erred  in 
instructing  the  jury  upon  the  law  as  to  pub- 
lic road  crossings  and  public  street  crossings, 
because  it  is  claimed  by  defendant  that  the 
evidence  clearly  shows  that  injury  did  not 
occur  at  either  of  such  crossings,  or  within  a 
hundred  yards  thereof."  As  this  ground  en- 
tirely falls  to  set  forth,  either  literally  or  in 
substance,  the  language  in  which  the  instruc- 
tion complained  of  was  couched,  this  court 
cannot,  of  course,  undertake  to  say  that  in- 
jury, rather  than  benefit,  resulted  to  the  de- 
fendant company  from  the  giving  of  the 
charge  which  it  contends  was  unauthorized 
by  the  evldcnoe.  In  this  connection,  see  Man- 
ufacturing Co.  V.  West,  61  Ga.  120;  Ballroad 
V.  Freeman,  75  Ga.  332,  339;  Railway  Co.  >. 
Beauchamp,  93  Ga.  6,  7,  19  S.  E.  24:  Keboe 
V.  Hanley,  95  Ga.  821,  22  S.  E.  539;  Railway 
Co.  V.  Dantzler,  99  Ga.  323,  25  S.  E.  606; 
Goldin  T.  State,  104  Ga.  549,  80  8.  B.  749. 


7.  The  court  charged  the  jury,  in  substance, 
that  the  failure  of  a  railroad  company  to  obey 
a  valid  municipal  ordinance  regulating  the 
speed  of  trains  within  the  corporate  limits 
of  a  town  or  city  was  negligence  per  se. 
There  was  no  error  in  this  instruction.  Rail- 
road Co.  V.  Wyly,  65  Ga.  120;  Ballroad  Co. 
V.  Thompson,  76  Ga.  771;  Tift  v.  Jones,  77 
Ga.  182,  3  S.  E.  399;  Ballroad  Co.  v.  Smith, 
78  Ga.  694,  697,  8  S.  E.  397;  Railroad  Co.  v. 
Young,  81  Ga.  397.  417,  7  S.  B.  912;  City  of 
Columbus  V.  Ogletree,  96  Ga.  178,  179,  22 
S.  E.  709.  Counsel  for  the  plalntUf  in  error 
relied  on  the  decision  of  this  court  in  Ball- 
road Co.  V.  King,  70  Ga.  261,  in  which  a  con- 
trary doctrine  was  announced.  We  have  only 
to  say  that  as  the  decision  pronounced  in  the 
case  in  65  Ga.,  above  cited,  is  older  in  date, 
and  has  never  been  formally  reviewed  and 
overruled,  it  is  to  be  regarded  as  controlling 
upon  this  question.  As  will  have  been  seen, 
that  case  has  several  times  been  cited  approv- 
ingly, while  that  in  70  Ga.  has  never,  so  far  as 
we  have  been  able  to  ascertain,  been  followed 
or  even  referred  to  in  subsequent  adjudica- 
tions upon  the  subject 

8.  In  still  another  ground  of  the  motion, 
the  defendant  complains,  in  general  terms, 
that  "the  court  erred"  In  giving  a  certain 
charge  therein  set  forth;  but  no  special  rea- 
son is  assigned  why  this  instruction  worked 
injury  to  the  company,  nor  is  any  attempt 
made  in  the  motion  to  point  out  any  alleged 
Inaccuracy  In  the  charge,  or  to  criticise  the 
same  as  being  inapt  and  inappropriate.  View- 
ed in  the  abstract,  it  appears  to  be  wholly 
unobjectionable;  for  the  correctness  of  the 
familiar  propositions  of  law  therein  announ- 
ced cannot  be  seriously  questioned.  That 
this  is  true,  counsel  for  the  plaintiff  in  error 
concedes,  but  in  his  brief  insists  that  the  evi- 
dence did  not  warrant  such  an  instruction. 
We  cannot,  of  course,  deal  with  the  point 
thus  sought  to  be  raised.  It  should  have  been 
expressly  made  in  the  motion  for  a  new  trial, 
if  reliance  upon  it  was  contemplated,  in  order 
that  it  might  be  urged  before,  and  passed 
upon  by,  the  court  below.  Anderson  v.  Ball- 
way  Co.,  107  Ga.  500,  33  S.  B.  644;  Mayor, 
etc.,  of  Americus  v.  Eldridge  (Ga.)  83  S.  B. 
654;  Clay  v.  Smith,  Id.  963;  Dawkins  v. 
Willbanks  (Ga.)  34  S.  B.  165;  Newman  t. 
Day,  Id.  167;  Bailway  Co.  v.  Felton  (Ga.)  36 
S.  E.  93;  Cook  v.  Kilgo  (Ga.)  35  S.  B.  678. 

9.  The  court  was  requested,  in  writing,  to 
give  in  charge  to  the  jury  an  instruction  in 
substantially  the  same  language  as  that  used 
by  this  court  in  the  fourth  headnote  to  the 
case  of  Railway  Co.  v.  Gravitt,  93  Ga.  870,  20 
S.  B.  550,  26  L.  R.  A.  553.  In  view  of  the 
evidence  relied  on  by  the  defendant,  this  in- 
struction was  applicable  in  the  present  case, 
and,  as  it  was  not  covered  by  the  general 
charge  to  the  Jury,  the  refusal  to  give  It 
was  erroneous.  Judgment  reversed.  All  the 
justices  concurring,  except  FISH,  J.,  absent 
on  account  of  sickness. 
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HUBY  V.  STATEL 
^Sopreme  Court  of  Georgia.     June  5,   1900.) 

INTOXICATINQ  LIQUORS— SALE  WITHOUT 
LICENSE. 
While  the  loan  of  a  specified  quantity  of 
whisky  obtained  by  the  borrower  for  his  own 
consumption  on  a  promise  to  return  to  the  len- 
der a  similar  quantity  of  the  same  kind  of  liq- 
uor, may  be  classed  as  a  sale,  under  the  pro- 
visions of  section  2944  of  the  Civil  Code,  yet 
it  is  not  such  a  sale  as  falls  within  the  oper* 
mtion  of  the  statute  which  prohibits  the  sale 
•of  spirituous  liquors  without  a  license.  Skin* 
«er  V.  State,  25  S.  E.  304,  97  Ga.  690. 

(Syllabus  by  the  Court.) 

Error  from  city  coort  of  Wrightsville;  V. 
B.  Robinson,  Judge. 

Abe  Huby  was  convicted  of  celling  liquor 
without  a  license,  and  brings  error.  Revers- 
ed. 

O.  L.  Little  and  B.  B.  Blount,  for  plaintiff 
Jn  error.    Wdl  Faircloth,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness 


cm  Oa.  28) 

WILLIAMS  V.  McAUTHUR,  Sheriff. 

<Supreme  Court  of  Georgia.     June  6,   1900.) 

BXBCUTION— LEVY— AFFIDAVIT  OF  ILLEGAL- 
ITY—MANDAMUS. 

1.  Whether  an  affidavit  of  illegality  should 
be  accepted  by  a  levying  officer  is  to  be  deter- 
«Qlned  by  an  inspection  of  the  paper,  and  not 
by  inquiring  into  the  truth  of  its  recitals. 

2.  An  execution  it  not  legally  Issued  when 
^hat  purports  to  be  the  signature  of  the  clerk 
thereto  is  not  affixed  by  aim  or  by  his  an- 
•thority. 

3.  The  writ  of  mandamus  lies  to  compel  a 
icvying  officer  to  accept  a  good  affidavit  of 
illegality. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A  Littlejohn.  Judge. 

Application  by  P.  H.  Williams  for  writ  of 
mandamus  against  J.  O.  McAuthur,  sheriff. 
Writ  denied,  and  plaintiff  brings  error.  Re- 
rersed. 

L.  J.  Blalock  and  Cobb,  Shipp  &  Sheppard, 
for  plaintiff  in  error.  J.  A.  Hixon  and  J. 
H.  Lumpkin,  for  defendant  in  error. 

LUMPKIN.  P.  J.  An  execution  in  favor 
of  the  National  Building  &  Loan  Association 
4>t  Montgomery,  Ala.,  against  C.  E.  and  P.  H. 
Williams,  was  levied  upon  property  belonging 
to  P.  H.  Williams,  who  thereupon  tendered 
to  McAuthur,  the  sheriff  of  Sumter  county,  an 
Afiidavit  of  illegality,  which  the  officer  re- 
fused to  accept.  Williams  sued  out  a  peti- 
tion for  mandamus  to  compel  the  sheriff  to 
accept  the  affidavit  The  court  refused  to 
make  the  mandamus  absolute,  and  Williams 
excepted.  One  ground  of  this  affidavit  was 
jis  follows:  "Because  said  execution  was 
eigned,  or  purports  to  be  signed,  by  J.  H. 
Allen,  derk  of  superior  court  of  Sumter  coun- 


ty, when  hi  truth  and  in  fact  the  same  was 
not  signed  by  said  J.  H.  Allen,  clerk,  and  it 
was  not  signed  by  any  one  who  had  the  legal 
authority  or  right  to  sign  the  same  as  It  is  for 
him.  Neither  was  it  eigned  in  bis  presence." 
In  the  view  we  take  of  the  case,  it  is  unneces- 
sary to  set  forth  the  other  grounds  of  the 
affidavit 

1.  At  the  hearing  the  court  over  the  objec- 
tion of  the  plaintiff,  heard  evidence  as  to  the 
truth  of  the  allegations  made  in  the  affidavit 
of  illegality.  This  was  not  the  proper  prac- 
tice. When  a  good  affidavit  of  illegality  is 
tendered  to  a  sheriff,  it  is  his  duty  to  at  once 
accept  it  and  suspend  further  proceedings 
upon  the  execution.  If  the  allegations  con- 
tained in  the  affidavit  on  theh:  face  show 
either  that  the  execution  issued  or  is  proceed- 
ing illegally,  the  officer  will  be  protected  in 
accepting  it;  and  he  has  no  right  to  decline 
to  do  so  simply  because,  in  his  opinion,  these 
allegations  do  not  speak  the  truth.  When, 
therefore,  the  court  is  called  upon  to  compel 
its  officer  to  discharge  his  plain  duty  in  such 
a  matter,  there  should  be  no  inquiry  Into  the 
truth  of  the  allegations  made  by  the  defend- 
ant in  execution.  The  only  good  reason 
which  the  officer  could  set  up  for  declining  to 
accept  the  affidavit  would  be  that  it  did  not 
present  any  sufficient  ground  for  suspending 
proceedings  upon  the  execution.  The  law 
prescibes  the  manner  in  which  the  issues 
raised  by  the  filing  of  a  legally  sufficient  af- 
fidavit of  illegality  shall  be  tried  and  dis- 
posed of,  viz.  that  the  sheriff  shall  return 
the  same  along  with  the  ez^utlon,  to  the 
proper  court  where  both  the  plaintiff  in  ex- 
ecution and  the  defendant  may  be  fully  heard 
on  the  questions  at  issue,  to  the  end  that  both 
may  be  bound  by  the  judgment  rendered.  To 
a  proceeding  by  mandamus  to  compel  the 
officer  to  return  the  papers  into  court  as  the 
law  directs,  the  plaintiff  in  execution  is 
not  a  party;  and  it  is  therefore  obvious  that 
the  Judge,  in  dealing  with  the  application  for 
mandamus,  ought  not  by  entering  upon  an 
investigation  Into  the  truth  of  the  recitals 
of  fact  contained  in  the  affidavit  of  illegal- 
ity, to  anticipate  and  undertake  to  settle  the 
controversy  between  the  plaintiff  in  execution 
and  the  defendant,  which  is  to  be  passed  upon 
and  adjudicated  when  the  case  comes  on  for 
a  hearing  at  the  proper  time  and  place.  On 
the  contrary,  the  Judge  should  follow  the  prac- 
tice which  this  court  in  Taylor  v.  Reese  (Qa.) 
33  S.  E.  917,  held  to  be  appropriate  in  the 
event  of  an  application  to  it  for  a  mandamus 
to  compel  a  trial  Judge  to  certify  a  bill  of  ex- 
ceptions. 

2.  It  is  the  duty  of  the  clerk  of  a  court  in 
which  a  money  Judgment  has  been  rendered 
to  Issue  an  execution  thereon.  An  essential 
part  of  the  issuing  of  this  writ  is  that  it 
should  be  signed  officially.  When  a  paper 
purporting  to  be  an  execution  has  not  been 
signed  by  the  clerk  or  by  his  deputy,  or  by 
any  person  havhig  authority  to  sign  it  no 
argument  Is  necessary  to  show  that  it  Is  no^ 
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a  valid  execution.  In  legal  contemplatloD, 
such  a  paper  la  on  no  better  footing  than  <»ie 
not  signed  at  all,  and  an  unsigned  document 
cannot  be  an  execution.  It  is  a  mere  nullity. 
Kawles  Y.  Jackson,  104  Ga.  593,  30  S.  B. 
820.  Unquestionably,  then,  It  was  the  duty 
of  the  sheriff  to  accept  the  affidavit  tendered 
lilm  by  Williams;  and,  it  appearing  that  the 
officer  had  declined  to  do  so,  the  Judge  ought 
to  have  granted  the  application  for  man- 
damus, if  it  was  the  right  of  the  defendant 
in  execution  to  resort  to  this  remedy. 

3.  We  have  no  doubt  that  this  was  the 
proper  course  for  him  to  pursue.  Section 
4867  of  the  Civil  Ck)de  declares  that  "all  of- 
ficial duties  should  be  faithfully  fulfilled,  and 
whenever,  from  any  cause,  a  defect  of  legal 
justice  would  ensue  from  a  failure  or  im- 
proper fulfillment,  the  writ  of  mandamus 
may  Issue  to  compel  a  due  performance.  If 
there  be  no  other  specific  legal  remedy  for  the 
legal  rights."  It  was  certainly  the  official 
duty  of  the  sheriff  to  accept  the  affidavit  of 
illegality.  It  Is  equally  true  that  "a  defect 
of  legal  justice  would  ensue**  from  his  fail- 
ure to  perform  this  duty,  and  there  was  "no 
other  specific  legal  remedy"  for  the  enforce- 
ment of  the  rights  of  the  defendant  in  ex- 
ecution. If  the  execution  was  illegally  is- 
sued, or  was  really  no  execution  at  all,  it  was 
the  undoubted  right  of  Williams  to  file  his 
affidavit  of  illegality,  and  upon  its  rejection 
to  avail  himself  of  the  writ  of  mandamus  to 
compel  acceptance  of  It,  In  order  that  he 
might  not  be  ousted  from  the  possession  of 
his  property  by  virtue  of  an  unlawful  sale 
thereof. 

As  above  stated,  we  deem  it  unnecessary  to 
deal  with  the  other  grounds  of  the  affidavit 
of  illegality,  and  as  to  their  merits  We  ex- 
press no  opinion.  It  is  sufficient  to  our  pres- 
ent purpose  to  show  that  the  judge  erred  in 
refusing  to  make  the  mandamus  absolute  for 
the  reason  that  the  affidavit  of  illegality  con- 
tained at  least  one  good  ground  for  suspend- 
ing proceedings  under  the  execution.  After 
he  shall  have  done  so,  the  merits  of  all  the 
grounds  of  the  illegality  can  be  passed  on 
when  the  case  arising  thereon  is  tried.  Judg- 
ment reversed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  slck- 
neaa 
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SHEFFIELD  t.  BOARD  OF   COM'RS  OF 
DISPENSARY  IN  BLAKELY. 

(Supreme  Goart  of  Georgia.     June  5.   1900.) 

INTOXICATINO  LIQUORS— MANAGEMENT  OP 
DISPENSARIES— TAXATION. 

1.  The  cotomissloners  for  the  management 
of  the  dispensary  established  under  the  act  of 
December  16.  1897,  in  the  town  of  Blakely  are 
"county  authorities''  within  the  meaning  of 
that  portion  of  the  general  tax  act  of  1898 
which  imposes  a  tax  on  "dispensaries  operated 
by  county  or  municipal  authorities.'* 

2.  The  act  last  mentioned  is,  therefore,  ap- 
plicable to  this  dispensary,  and  consequently 
the  commissioners  cannot  lawfully  operate  the 


same  without  paying  the  taxes  due  tiie  state. 
This  is  so  without  regard  to  the  profits  of  the 
business. 

8.  Hie  property  of  the  dispensary  is  subject 
to  sale  under  execution  for  the  state's  taxes. 

(Syllabus  by  the  Oourt.) 

Brror  from  superior  court  Barly  county; 
H.  C.  Sheffield,  Judge. 

Action  by  T.  B.  Sheffield,  tax  collector, 
against  the  board  of  commissioners  of  Dis- 
pensary in  Blakely.  Judgment  for  defend- 
ant, and  plaintlfP  brings  error.    Reversed. 

J.  M.  Terrell,  Atty.  Gen.,  John  R.  Irwin, 
Sol.  Gen.,  and  W.  D.  Sheffield,  for  plaintitf 
in  error.  Arthur  Gray  Powell,  for  defendant 
in  error. 

LUMPKIN,  P.  J.  On  December  10,  1897, 
the  general  assembly  passed  an  act  establish- 
ing a  dispensary  **in  the  town  of  Blakely, 
Barly  county,  Georgia,"  for  the  sale  of  intox- 
icating liquors,  and  therein  provided  for  the 
creation  of  a  board  of  commissioners  "for 
the  management  of  said  dispensary."  The 
act  provides  for  the  appointment  by  the  Judge 
of  the  superior  court  of  the  Pataula  circuit  of 
five  discreet  citizens  of  Barly  county,  three 
of  whom  shall  be  citizens  of  Blakely,  and  that, 
when  appointed,  these  commissioners  shall 
constitute  a  body  corporate  to  be  known  as 
the  "Board  of  Commissioners  of  the  Dispen- 
sary in  Blakely."  The  act  makes  it  the  duty 
of  this  board  to  "maintain  at  some  conven- 
ient place  in  the  town  of  Blakely,  Georgia,  a 
dispensary  for  the  sale  of  ardent  spirits,  malt 
liquors,  wines,  cider  and  other  Intoxicants," 
and  prescribes  in  detail  the  manner  in  which 
the  business  of  the  dispensary  shall  be  con- 
ducted. Among  other  things,  a  manager,  to 
be  selected  by  the  board,  is  required  to  **keep 
on  hand  in  such  dispensary,  under  the  super- 
vision of  said  commissioners,  such  ardent 
spirits"  and  other  intoxicating  liquors  **as  the 
said  board  may  direct,"  and  the  manager  must 
sell  only  for  cash.  The  act  further  provides 
that  the  board  of  commissioners  "may  buy 
or  contract  for  such  property  as  are  neces- 
sary to  the  purpose  of  this  act,  and  shall  have 
authority  to  incumber  the  same  by  mortgage 
or  otherwise,"  and  that  "said  dispensary  shall 
be  maintained  solely  by  the  proceeds  of  its 
sale."  The  eighth  section  of  the  act  declares: 
"That  said  commissioners  shall  make  semi- 
annual reports  to  the  grand  Jury  of  Early 
county  showing  a  full  financial  statement  of 
its  affairs.  The  books  of  said  board  shall  ev* 
er  be  subject  to  the  reasonable  inspection  of 
any  citizen  of  said  county."  The  eleventh 
section  provides  "that  the  proceeds  of  said 
dispensary  shall  be  appropriated  first  to  the 
payment  of  such  liabilities  as  shall  be  in- 
curred in  its  operation,  and  then,  after  retain 
ing  an  amount  sufficient  to  the  maintenance 
of  said  dispensary,  one-half  the  remainder 
shall  go  into  the  general  fund  of  the  county 
treasury  of  Early  county,  and  the  other  half 
shall  be  paid  to  the  school  fund  of  said  coun- 
ty, to  be  managed  by  the  board  of  education." 
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See  Acts  1897,  pp.  56^570.  Tbe  general  tax 
act  for  the  years  1899  and  1900,  approved  De^ 
cember  22,  1898,  imposes  '*upon  all  dispen- 
saries, operated  by  county  or  municipal  au- 
thorities, to  be  paid  by  the  authorities  operat- 
ing the  same,  a  yearly  tax  of  $200."  Acts 
1898,  p.  24.  The  question  for  decision  is 
whether  or  not  the  commissioners  of  the  dis- 
pensary in  Blakely  are  liable  to  the  state  for 
the  payment  of  this  tax  for  the  year  1899. 
The  trial  Judge  held  that  they  were  not,  but 
onr  opinion  is  to  the  contrary. 

1.  In  support  of  the  Judgment  excepted  to, 
counsel  for  the  defendant  in  error  insist  that 
these  commissioners  are  neither  county  an* 
thorities  nor  municipal  authorities,  within 
the  meaning  of  the  tax  act  In  our  Judgment, 
the  dispensary  is  a  county  institution,  and 
the  commissioners  are  such  functionaries  as 
the  general  assembly  intended  to  cover  by 
the  language  above  quoted  from  the  act  of 
1898.  It  is  clear  that  the  dispensary  is  a 
public  institution.  It  cannot  possibly  be  re- 
garded as  a  private  enterprise.  We  do  not 
think  it  is  a  state  Institution.  It  did  not 
come  into  existence  under  a  general  law 
establishing  a  commission  for  the  discharge  of 
duties  in  which  the  public  at  large  is  Inter^ 
ested.  The  members  of  the  board  are  not 
amenable  to  any  state  official  for  misconduct 
in  office,  and  no  official  of  the  state  exercises 
any  supervision  over  them.  The  act  under 
which  this  board  was  created  Is  purely  local 
and  special  legislation,  and  has  relation  ex- 
clusively to  the  county  of  Early.  The  mem- 
bers of  the  board,  as  will  have  been  seen,  are 
required  to  make  reports  to  the  grand  Jury 
of  that  county.  One-half  of  the  profits  of  the 
dispensary  are  to  De  paid  Into  the  general 
fund  of  the  county  treasury,  and  the  other 
balf  to  the  board  of  education  of  that  county. 
These  things  characterize  this  dispensary  as 
a  county  institution.  The  mere  location  of  it 
in  the  town  of  Blakely,  and  the  requirement 
that  three  of  the  commissioners  shall  be  cit- 
izens of  that  town,  would  not,  of  course,  war- 
rant the  conclusion  that  it  was  a  municipal 
one;  certainly  not  In  view  of  the  fact  that 
under  the  terms  of  the  act  the  board  of  com- 
missioners is  in  no  way  responsible  to  or  un- 
der the  control  of  the  town  government 
Having  shown,  as  we  think,  clearly,  that 
the  dispensary  is  a  county  Institution,  the 
next  question  is,  are  these  commissioners  "au- 
thorities," and,  as  such,  subject  to  the  tax 
in  question?  They  are  not,  of  course,  au- 
thorities in  the  sense  of  behigcoimty  officers, 
as  the  term  Is  commonly  understood,  invested 
with  powers  incident  to  office  holders  of  that 
character;  but  we  think  it  no  strain  to  say 
that  they  are  "authorities'*  In  the  broad  and 
comprehensive  sense  In  which  that  word,  as 
employed  in  the  tax  act,  was  evidently  used. 
At  the  time  of  the  passage  of  this  act  there 
was  no  state  dispensary  for  the  sale  of  In- 
toxicating liquors,  nor  has  one  since  been 
established;  and'  we  are  quite  sure  that  it 
was  the  purpose  of  the  generafl  assembly  to 


impose  the  tax  in  question  up<m  every  dis- 
pensary operated  in  the  interest  and  for  the 
t>eneflt  of  the  citizens  of  either  a  county  or 
municipality.  It  could  not  have  been  in  leg- 
islative contemplation  that  any  dispensary 
had  been  or  would  be  established  in  or  for 
any  political  division  of  the  state  other  than 
counties,  cities,  towns,  and  villages.  When, 
therefore,  the  words  "operated  by  county  or 
municipal  authorities"  were  employed,  we 
have  no  doubt  at  all  of  the  intention  to 
make  the  same  exhaustively  embrace  all  per- 
sons who  might  be  authorized  to  conduct  a 
dispensary  in  the  Interest  of  the  Inhabitants 
of  any  county  or  municipality. 

2.  Another  position  taken  by  counsel  for 
the  def  aidant  in  error  is  that  the  tax  act  was 
not  intended  to  be  applicable  to  these  com- 
missioners for  the  reason  that,  if  sufficient 
money  to  pay  the  tax  should  not  be  earned 
in  the  operation  of  the  dispensary,  they  would 
themselves  be  individually  liable  for  the  pay- 
ment of  such  tax.  We  are  satisfied  that  this 
contention  is  not  maintainable.  This  dispen- 
sary, as  has  been  seen,  was  established  under 
an  act  passed  In  1897.  It  was  not  at  that 
time  the  legislative  policy  to  tax  dispensa- 
ries. See  Acts  1896,  pp.  21,  24,  prescribing 
the  taxes  to  be  levied  for  the  years  1897  and 
1898.  Oommlssloners  v.  Thornton,  106  Ga. 
106,  31  S.  E.  733.  It  was,  therefore,  within 
the  power  of  the  commissioners  to  begin  to 
operate  the  dispensary  without  making  any 
arrangement  or  provision  for  raising  money 
with  which  to  pay  a  tax  to  the  state.  At  the 
session  of  the  general  assembly  in  1898,  how- 
ever, the  legislative  policy  with  respect  to 
taxing  institutions  of  this  kind  underwent  a 
change.  The  lawmaking  power  then  distinct- 
ly declared  that  for  each  of  the  years  1899 
and  1900  they  should  pay  a  tax  of  ^200.  This 
act  placed  dispensary  commissioners  on  the 
footing  of  liquor  dealers.  Presumably,  the 
Early  county  dispensary  began  to  be  operat- 
ed in  1898.  It  was  certainly  in  operation  in 
the  month  of  January,  1899.  Section  4  of  the 
tax  act  of  1898  (page  27)  made  the  prepay- 
ment of  the  tax  an  Uidispensable  prerequi- 
site to  lawfully  beginning  in  either  1899  or 
1900  the  business  of  conducting  a  dispensary. 
If,  then,  when  the  Ist  day  of  January,  1890, 
arrived,  the .  commissioners  were  without 
funds  derived  from  their  previous  operation 
of  the  dispensary  vlth  which  to  pay  the  state' 
tax,  it  was  incumbent  upon  them  either  to 
raise  the  money  necessary  for  this  purpose, 
and  therewith  pay  this  tax,  or  else  suspend 
operations.  They  could  not  lawfully  carry 
on  the  dispensary  without  paying  the  tax; 
and  if,  because  of  a  want  of  funds,  or  be- 
cause of  inability  to  borrow  or  unwillingness 
to  advance  the  same,  they  were  not  in  a  po- 
sition to  meet  the  positive  requirement  of  the 
act  of  1898,  they  ought  to  have  refrained  from 
selling  Intoxicating  liquors.  There  was  noth- 
ing for  them  to  do  but  pay  the  state's  demand 
or  close  the  dispensary.  Under  the  broad 
provisions  of  the  act  creaUng  the  dispensary. 
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It  wonid  seem  that  the  commisBlonera  may 
lawfully  borrow  money  with  which  to  pay  the 
state  tax,  and  secure  Its  repayment*  by  a 
mortgage  upon  their  stock  in  trade. 

3.  In  this  connection  we  will  dispose  of  the 
only  remaining  question  in  this  case,  which 
Is  whether  or  not  the  property  of  the  dis- 
pensary is  subject  to  sale  under  an  execution 
for  the  tax  due  the  state.  We  think  It  is. 
As  will  have  been  observed  from  the  above- 
recited  provisions  of  the  dispensary  act,  the 
board  of  commissioners  is  in  many  respects 
placed  upon  the  footing  of  a  trading  corpo- 
ration. As  such  it  can  buy  or  contract  for 
property,  and  incumber  the  same  by  mort- 
gage or  otherwise;  that  Is,  the  board  may  deal 
with  the  goods  belonging  to  the  dispensary 
as  a  trading  corporation  does  with  Its  goods. 
If  the  board,  in  pursuance  of  its  business  as 
a  dealer  in  liquor,  can  create  Uens  on  its 
stock  in  trade,  why  may  not  the  state,  having 
classed  and  dealt  with  it,  relatively  to  the 
taxes  due  from  it,  as  such  dealer,  enforce  the 
collection  of  these  taxes  by  execution,  as  in 
other  cases  where  taxpayers  are  In  default? 
No  good  reason  why  this  may  not  be  done 
occurs  to  us,  and  in  holding  that  there  is  none 
we  feel  convinced  that  we  are  but  giving  ef- 
fect to  the  true  legislative  intent  with  re- 
gard to  this  matter.  Judgment  reversed. 
All  the  Justices  concurring,  except  FISH,  J., 
absent  on  account  of  sickness. 


(Ill  Ga.  24) 

DB  SOTO  PJLANTATION  00.  v.  HAMMETT. 
(Supreme  Court  of  Georgia.     June  5,   1000.) 
PLEADING— ANSWER. 
When  a  petition  in  one  paragraph  alleges 
that  the  defendant  "is  indebted"  to  the  plain- 
tiff "upon  an  open  account,"  setting  forth  a 
copy  thereof,  and  in  another  paragraph  alleges 
that,  although  the  account  is  past  due,  the  de- 
fendant refuses  to  pay  the  same,  an  answer 
which  in  terms  specifically  denies  all  the  alle- 
gations in  these  paragraphs  is  good,  and  ought 
not  to  be  stricken  on  demurrer. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A«  Littlejohn,  Judge. 

Action  by  J.  L.  Hammett  against  the  De 
Soto  Plantation  Company.  Judgment  for 
plaintm,  and  defendant  brings  error.  Re- 
versed. 

W  A.  Dodson,  J.  A.  Ansley,  and  J.  A. 
.\nsley,  Jr.,  for  plaintifP  In  error.  Shipp  & 
Sheppard  and  E.  F.  Strozler,  for  defendant 
In  error. 

LEWIS,  J.  This  was  a  suit  brought  In  the 
superior  court  of  Sumter  county  by  J.  L, 
Hammett  against  the  De  Soto  Plantation 
Company  upon  an  open  account  The  peti- 
tion of  the  plaintiff  contained  three  para- 
graphs. In  the  first  It  was  stated  that  the 
De  Soto  Plantation  Company  was  a  corpora- 
tion under  the  laws  of  Georgia,  doing  busi- 
ness and  having  its  principal  office  in  Sum- 
ter county,  6a.    The  answer  of  defendant 


admitted  the  trnth  of  the  allegation  in  the 
first  paragraph.  The  second  paragraph  char- 
ged that  defendant  was  indebted  to  peti- 
tioner in  the  sum  of  $708.13  on  an  open 
account,  besides  interest,  a  copy  of  which 
was  attached,  marked  "Exhibit  A."  The 
third  paragraph  charged  that,  although  said 
amount  was  long  past  due,  defendant  refus- 
ed to  pay  the  same,  or  any  part  thereof.  In 
the  second  paragraph  of  deflendant's  answer 
he  expressly  denied  the  allegations  contain- 
ed In  paragraphs  2  and  3  of  plaintlfTs  peti- 
tion. Upon  the  call  of  the  case  for  trial  it 
was,  upon  motion  of  plaintiff's  attorney,  or- 
dered by  the  court  that  the  answer  filed  by 
the  defendant  be  stricken  as  insufficient,  ta 
which  ruling  plaintiff  in  error  excepts.  Gir. 
Code,  i  5051,  declares:  ''In  all  cases  when 
the  defendant  desires  to  make  a  defense  by 
plea  or  otherwise  he  shall  therein  distinctly 
answer  each  paragraph  of  plaintlfTs  petition, 
and  shall  not  file  a  mere  general  denial, 
commonly  known  as  the  plea  of  'general 
issue.'  He  may  in  a  single  paragraph  deny 
any  or  all  of  the  allegations,  or  in  a  single 
paragraph  admit  any  or  all  of  the  allega- 
tions in  any  or  all  of  the  paragraphs  of  the 
petition.*'  That  Is  exactly  what  the  defend- 
ant did  in  this  case.  This  was  simply  a  suit 
upon  an  open  account,  and  defendant  plead- 
ed in  answer  to  each  paragraph  thereof. 
The  first  paragraph  is  admitted.  It  charges 
no  liability  whatever  on  the  defendant  The 
second  and  third  paragraphs  simply  charge 
liability  upon  defendant  on  an  open  account, 
and  it,  in  the  second  paragraph  of  its  an- 
swer, simply  denies  the  truth  ofl  these  alle- 
gations. Its  denial  would  not  have  been 
more  specific  and  more  definite  in  reply  to 
plaintiff's  charges  if  it  had  undertaken  to 
have  gone  further  into  detail,  and  explained 
why  it  was  not  liable  on  plaintiff's  demand. 
The  Code  itself  gives  it  the  privilege  of 
denying  in  a  single  paragn^ph  any  or  all 
the  allegations  in  any  or  all  of  the  para- 
graphs of  plaintiff's  petition.  This  case  Is 
quite  different  from  those  relied  upon  by 
counsel  for  defendant  In  error,  where  this 
court  has  decided,  In  effect,  that  a  plea  of 
the  general  issue  to  a  suit  upon  a  promis- 
sory note,  which  set  up  no  legal  defense, 
was  properly  stricken  upon  demurrer.  Such 
was  the  effect  of  the  rulings  in  Johnson  v. 
Cobb,  100  Ga.  139,  28  S.  E.  72;  Lester  y.  Mc- 
intosh, 101  Ga.  675,  20  S.  E.  7.  The  case  of 
Wooda  V.  Roberts,  97  Ga.  254,  22  S.  B.  986, 
was  a  proceeding  to  foreclose  a  mortgage 
under  the  provisions  of  the  pleading  act  of 
1893.  It  was  held  that  "a  plea  of  not  in- 
debted, though  supplemented  by  the  allega- 
tion that  the  mortgage  'was  obtained  by 
fraud  on  the  part  of  the  plaintiff,'  without 
alleging  the  particular  fraudulent  acts  re- 
lied upon  to  defeat  a  recovery,  is  not  such 
an  issuable  defense  as  prevents  the  granting 
of  a  rule  absolute;  and  therefore  the  court 
did  not  err  in  striking  such  plea."  It  will 
be  seen  that  these  decisions  involved  suita 
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apon  written  and  unconditional  contracts  in 
writing.  In  a  suit,  for  instance,  upon  an 
unconditional  promissory  note,  or  upon  a 
foreclosure  of  a  mortgage  securing  an  un- 
conditional demand,  we  cannot  conceive  of 
how  any  evidence  could  be  introduced  in 
behalf  of  a  defendant  simply  upon  a  plea  of 
the  general  issue.  This  certainly  would  not 
cover  a  plea  of  failure  of  consideration,  or 
of  payment,  or  of  non  est  factum,  or  any 
other  defense  which  would  be  available 
against  suits  of  this  character.  But  this  is 
not  true  where  there  is  simply  a  suit  upon 
an  open  account,  especially  when  the  defend- 
ant specifically  replies  to  allegations  in  each 
paragraph  of  plaintiff's  petition.  In  the  case 
of  Smith  V.  Holbroolc,  09  Oa.  250,  25  S.  B. 
627.  cited  and  relied  upon  by  counsel  for  de- 
fendant in  error,  it  was  decided  that  a  plea 
simply  of  the  general  issue  does  not  in  law 
amount  to  a  denial  of  averments  distinctly 
and  plainly  made  in  plaintiff's  petition,  and 
all  such  averments  not  otherwise  denied  are 
to  be  taken  as  prima  facie  true.  It  was  ac- 
cordingly held  in  that  case  that,  where  the 
action  was  upon  an  open  account,  with  ap- 
propriate allegations,  a  plea  of  the  nature 
above  indicated  raised  no  issue  as  to  the 
correctness  of  the  amount  of  the  account 
sued  upon.  We  have  examined  the  record  in 
that  case,  and  the  petition  is  set  forth  in 
paragraphs.  The  first  paragraph  of  the  pe- 
tition specifically  charges  that  defendant  is 
indebted  to  petitioners  on  an  account.  A 
copy  of  the  account  itemized  is  attached  to 
the  petition.  In  answer  to  this  paragraph 
in  the  petition  the  defendant  simply  alleges: 
**The  general  issue.  Defendants  say  they 
are  not  Indebted  to  the  plaintiffs  in  manner 
and  form  as  they  have  alleged,  and  of  this 
they  put  themselves  upon  the  country." 
The  defendant  nowhere  in  his  answer  under- 
took to  specifically  deny  the  allegations  of 
plaintiffs'  petition  as  to  his  particular  in- 
debtedness on  the  special  account  therein 
referred  to,  but  he  simply  filed  a  general  de- 
nial, commonly  known  as  the  "plea  ot  the 
general  issue,"  which  by  Civ.  Oode,  i  5051, 
is  prohibited;  but  that  very  same  section 
provides  that  he  may,  in  a  single  paragraph, 
deny  any  or  all  of  the  allegations,  or  in  a 
single  paragraph  admit  any  or  all  of  the  al- 
legations in  any  or  all  of  the  paragraphs  of 
the  petition.  As  we  have  already  stated, 
this  the  defendant  has  literally  done  in  the 
present  case,  and,  had  the  defendant  in  the 
above-cited  case  complied  with  the  same 
rule,  and  specifically  denied  the  allegations 
in  the  first  paragraph  of  plaintiffs'  petition, 
we  think  this  court  would  have  held  that  it 
would  have  been  amply  sufilcient  to  have 
put  the  plaintiffs  upon  proof  of  their  claim. 
We  are  unwilling  to  extend  the  ruling  an- 
nounced in  the  case  last  cited  further  than 
is  required  by  the  facts  in  that  particular 
instance.  Literally  that  .decision  conforms 
to  the  statute,  but  no  more  so  than  the  de- 
cision in  this  case  conforms  to  another  pro- 
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vision  in  the  same  statute.  There  may  be 
no  reason  for  such  a  distinction,  but  a  sufil- 
cient  reply  to  this  is,  thus  is  the  law  writ- 
ten. The  effect  of  the  answer  filed  in  this 
case  is  to  deny  every  fact  alleged  by  plain- 
tiff upon  which  he  relies  for  a  recovery,  and, 
his  suit  not  being  upon  a  contract  in  writ- 
ing, but  simply  upon  an  open  account,  and 
the  defendant  having  complied  with  the  re- 
quirement of  the  statute  in  its  answer,  that 
was  necessarily  sufilcient  to  cast  upon  the 
plaintiff  the  burden  of  making  proof  of  his 
demand.  In  the  case  in  90  Oa.,  26  S.  B., 
the  defendant  adopted  a  form  of  pleading 
expressly  forbidden  by  law.  In  the  case 
now  here  he  answered  in  the  manner  which 
the  statute  prescribes.  Judgment  reversed. 
All  the  justices  concurring,  except  FISH,  J., 
absent  on  account  of  sickness. 
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MONTFORD  v.  ALLEN  et  al. 

(Supreme  Court  of  Georgia.     June  5,   1900.) 

TAX  SALES— ADVERTISEMENTS— POSTPONB- 
MENT— EXECUTION. 

1.  Under  a  provision  in  a  city  charter  de- 
claring that  tax  sales  shall  be  advertised  for 
30  days,  one  Insertion  of  the  advertisement  of 
such  a  sale  in  each  calendar  week  during  the 
period  of  80  days  immediately  preceding;  the 
day  of  sale  will  suffice,  provided  the  first  inser- 
tion appeared  at  least  30  days  before  the  sale. 

2.  Where,  under  a  city  charter,  it  is  the  du- 
ty of  the  marshal  to  collect  executions  for  tax- 
es and  conduct  sales  thereunder,  the  city  clerk 
has  no  authority  to  postpone  a  tax  sale,  or 
grant  indulgence  to  tne  defendant  in  the  tax 
execution. 

3.  Whether  a  dty  has,  under  its  charter,  au- 
thority to  issue  an  execution  for  an  unpaid 
street  tax  or  not,  if  an  execution  embracing 
such  a  tax  also  included  a  tax  on  property  to 
which  the  property  levied  on  was  subject,  nei- 
ther the  execution,  nor  a  sale  thereunder, 
would  be  void  merely  because  the  street  tax 
was  included  in  the  execution. 

4.  Under  the  law  allowing  12  months  in 
which  to  redeem  property  sold  under  tax  exe- 
cutions, one  whose  property  has  been  sold  can- 
not redeem  after  the  expiration  of  the  12 
months.  Our  law  does  not  recognize  the  ex- 
istence of  equitable  grounds  as  a  basis  for  ex- 
tending the  time  within  which  redemption  can 
be  made.  Upon  the  findings  of  the  jury  on  the 
issues  submitted  to  them,  and  an  agreed  state- 
ment of  facts,  there  was  no  error  in  adjudging 
that  the  sale  was  valid. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z,  A.  LIttlejohn,  Judge. 

Action  between  O.  G.  Montford  and  H.  E. 
Allen  and  others.  From  the  judgment,  Mont- 
ford brings  error.    Affirmed. 

R.  L.  Maynard,  for  plaintiff  in  error.  Hoop- 
er &  Crisp,  for  defendants  in  error. 

OOBB,  J.  1.  The  charter  of  the  city  of 
Americus  provides  "that  it  shall  be  the  duty 
of  the  marshal  to  levy  all  executions  in  favor 
of  the  city,  and  after  advertising  for  thirty 
days,  he  shall  sell  the  property  levied  on 
before  the  court  house  door  in  Americus,  on 
a  regular  sheriff's  sale  day,  and  between  the 
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legal  hours  of  sheriff's  sales.**  Acts  1880, 
p.  970.  One  of  the  questions  raised  in  the 
present  case  is  whether,  under  this  provision 
In  the  charter,  an  advertisement  inserted  sev- 
en times  in  a  newspaper  published  in  the 
city  of  Americus,  when  the  time  elapsing  be- 
tween the  first  insertion  and  the  date  of  the 
sale  was  31  days,  and  there  was  at  least  one 
insertion  for  each  calendar  week  embraced 
within  such  time,  is  an  "advertising  for 
thirty  days,'*  within  the  meaning  of  the  char- 
ter. "Advertise"  means  "to  give  public  no- 
tice of;  to  announce  publicly,— especially  \^ 
a  printed  notice.*'  Webst  Int  Diet  It  Is 
to  be  noted  that  the  charter  does  not  require. 
In  terms,  that  sales  shall  be  advertised  in 
a  newspaper  or  gazette;  but,  conceding  that 
the  charter  should  be  so  construed,  what  is 
essential  to  meet  the  requirements  of  a  law 
which  says  that  a  sale  shall  be  had  after  ad- 
vertising the  same  for  30  days?  Construing 
such  language  strlctiy,  it  might  bear  the  in- 
terpretation that  notice  shall  be  given  in  a 
newspaper  every  day  during  a  period  of  SO 
days.  In  the  light  of  the  purpose  for  which 
advertisement  Is  given.  In  the  light  of  other 
laws  of  the  state  relating  to  the  manner  of  giv- 
ing notice  of  sales  and  other  transactions, 
would  such  a  construction  be  a  reasonable  one? 
Can  it  be  presumed  that,  in  providing  the  way  in 
which  notice  of  tax  sales  in  the  city  of  Amer- 
icus should  be  given,  the  general  assembly 
intended  that  a  sale  should  be  void  unless 
notice  of  the  same  was  published  every  day, 
except  Sunday,  for  a  period  of  30  days  pre- 
ceding the  day  of  sale?  Is  there  an  act  of 
the  general  assembly  relating  to  public  salei^ 
in  which  such  a  requirement  is  had?  If  so. 
our  attention  has  not  been  called  thereto. 
Is  it  to  be  presumed  that  the  general  as- 
sembly intended  that  a  tax  sale  of  this  mu- 
nicipality should  be  governed  by  a  rule  which 
is  entirely  inconsistent  with  the  uniform  prac- 
tice in  the  state  in  regard  to  public  sales, 
as  well  as  a  rule  which  would  Impose  upo^ 
the  taxpayer  a  burden  in  the  way  of  adver- 
tising fees  which  is  not  Imposed  upon  any 
one  else  whose  prox)erty  is  seized  under  ju- 
dicial process?  We  are  clear  In  our  opinion 
that  the  general  assembly  did  not  so  Intend. 
Treating  it  as  settied  that  the  legislature  did 
not  intend  by  this  provision  in  the  charter 
of  Americus  that  a  tax  sale  should  be  ad- 
vertised every  day  for  30  days,  w^hat  was 
its  intention  with  reference  to  the  number 
of  times  a  notice  should  be  Inserted  within 
that  period?  There  can  be  but  one  answer 
to  this  question,  and  that  Is  that  an  ad- 
vertisement appearing  one  time  at  least  30 
days  before  the  day  of  sale,  and  as  uear  as 
practicable  Immediately  preceding  the  begin- 
ning of  that  period,  would  be  an  advertising 
within  the  meaning  of  the  charter.  That 
would  be  giving  30  days'  public  notice  of 
the  sale,  or  announcing  publicly  that  the  sale 
was  to  take  place  at  the  expiration  of  that 
time;  and,  if  the  charter  Is  to  be  construed 
^  requiring  advertisement  in  a  newsimper, 


but  one  Insertioii  of  tbB  advertlBenieat  at 
least  80  days  before  the  sale,  and  as  near 
as  may  be  Immediately  preceding  the  begin- 
ning of  that  period^  would  be  a  compliance 
with  the  law.  The  cluurter  requires  either 
that  the  advertisement  should  appear  erery 
day  for  80  days,  or  Its  appearance  for  one 
day  80  days  before  the  sale  would  be  suffi- 
cient There  is  no  escape  from  this.  To 
hold  that,  the  charter  required  notice  to  be 
published  every  day  would  be  to  constme  the 
law  as  requiring  something  which  is  not  only 
unusual,  but  unreasonable.  To  hold  that  on- 
ly one  Insertion  of  the  notice  was  necessary 
would  be  giving  a  construction  which  would 
authorize  a  sale  after  advertising  in  a  man- 
ner which  is  unusual,  but  not  in  a  manner 
which  is  unreasonable,  in  so  far  aa  it  regards 
the  rights  either  of  the  public  or  the  taxpay- 
er; and,  when  a  statute  is  susceptible  of 
two  constructions,  the  one  which  Is  the  more 
reasonable  should  be  adopted.  It  is  to  be 
noted  that,  as  regards  the  effect  of  a  failure 
to  properly  advertise,  there  is  a  distinction 
to  be  drawn  between  tax  sales  liad  in  pur- 
suance of  the  general  law  of  the  state,  and 
those  had  in  pursuance  of  a  provision  in  a 
municipal  charter.  In  the  former  the  law  in 
reference  to  notice  is  merely  dlrectoiy,  and 
purchasers  at  such  sales,  if  themselves  with- 
out fault,  will  be  protected,  whereas  a  provi-* 
slon  of  a  city  charter  prescribing  the  time 
for  giving  notice  of  a  municipal  tax  sale  must 
be  strictly  complied  with,  or  the  sale  will  be 
void,  even  as  against  an  innocent  purcliaser. 
That  this  is  the  law  as  established  by  deci- 
sions of  this  court  was  pointed  out  in  Oonley 
V.  Redwlne  (Oa.)  85  S.  B.  82.  That  such  is 
the  law  is  an  additional  reason  for  constru- 
ing the  charter  of  Americus  as  requiring 
that  method  of  advertising  which  is  less  cum- 
bersome, and  therefore  more  apt  to  be  ordi- 
narily complied  with.  Section  5458  of  the 
Civil  Code,  providing  that  where  the  law  of 
force  on  October  21,  18&1,  required  notices 
of  sales  "by  ordinaries,  clerks,  sheriffs,  coun- 
ty bailiffs,  administrators.  executooB,  guard- 
ians, trustees  or  others,'*  to  be  published  in 
a  newspaper  for  30  days.  It  shonld  be  suffi- 
cient to  publish  such  notices  once  a  week 
for  4  weeks  preceding  the  sale,  does  not  in 
any  manner  affect  the  provision  of  the  char- 
ter of  Americus  relating  to  advertisements 
of  tax  sales.  The  act  of  1881,  which  is  now 
embodied  in  that  section,  does  not  expressly 
refer  to  the  subject  of  municipal  tax  sales, 
nor  is  there  anything  in  the  act  which  would 
necessarily  raise  the  Implication  that  the  gen- 
eral assembly  Intended  the  provision  of  the 
act  to  apply  to  such  sales.  Neither  did  the 
law  of  which  that  act'  was  amendatory  relate 
in  any  way  to  such  sales.  Both  had  refer- 
ence, rather,  to  sales  under  the  general  laws 
of  the  state,  and  not  to  sales  made  under 
local  or  special  laws,  such  as  municipal  char- 
ters. A  general  law  will  not  be  so  construed 
as  to  repeal  an  existing  particular  or  special 
law  unless  It  is  plainly  manifest  from  the 
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terms  of  the  geceral  law  that  sucb  was  the 
intentioD  of  the  lawmaking  body.  ^A  gen- 
eral later  affirmatiTe  law  does  not  abrogate 
an  earlier  special  one  by  mere  implication." 
"Haying  already  given  its  attention  to  the 
partleular  subject,  and  provided  for  it,  the 
leglfliatnre  is  reasonably  presumed  not  to  In- 
tend to  alter  that  special  provision  by  a  sub* 
sequoit  general  enactment,  unless  that  inr 
tention  is  manifested  in  eaq^Ucit  language, 
or  there  be  something  which  shows  that  the 
attention  of  the  legislature  had  been  turned 
to  the  special  act,  and  that  the  general  one 
was  Intended  to  embrace  the  special  cases 
within  the  previous  one,  or  something  in  the 
nature  of  the  general  one  making  it  unlikely 
that  an  eacception  was  intended  as  regards  the 
special  act  The  general  statute  is  read  as 
silently  excluding  from  its  operation  the  cases 
which  have  been  provided  for  by  the  special 
one."  *The  fact  that  the  general  act  con- 
tains a  clause  repealing  acts  inconsistent 
with  It  does  not  diminish  the  force  of  this 
rule  of  construction."  Bud.  Interp.  St.  I  228 
et  seq.  While  the  general  law  is  not  at  all 
applicable  to  the  present  case,  it  will  be  no- 
ticed that  the  sale  under  consideration  was 
advertised  in  such  a  way  as  to  be  a  com- 
pliance vTlth  that  law.  Section  782  of  the 
Political  Oode,  providing  that  "the  time, 
place,  and  manner"  of  the  sale  of  property 
for  taxes  due  a  municipality  shall  be  the 
same  as  that  provided  by  law  for  sherllTs 
sales  for  state  and  county  taxes,  does  not 
undertake  to  prescribe  the  manner  in  which 
notices  of  sales  shall  be  given.  See  Bacon  v. 
Mayor  of  Savannah,  86  6a.  308,  312,  12  S. 
E.  580. 

There  is  nothing  hi  the  case  of  Rish  t. 
Ivey,  76  Qa.  738,  to  conflict  with  the  ruling 
that  the  provision  of  the  charter  of  Ameri- 
cas al)ove  quoted  does  not  require  that  no- 
tice of  the  sale  should  be  published  in  a  news- 
iuii)er  every  day  for  30  days.  Taking  that 
decision  in  the  light  of  the  facts  as  stat- 
ed tyy  Mr.  Justice  Blandford,  it  might  be 
said  that  it  was  ruled  merely  that  a  law 
rcMjulring  an  advertisement  for  30  days  was 
not  satisfied  by  an  insertion  of  the  notice 
once  a  week  for  4  weeks;  that  is,  28  days,— 
a  period  less  than  30  days.  But,  even  if  this 
be  not  a  proper  construction  of  the  decision, 
uilon  examining  the  act  which  was  under  con- 
sideration in  that  case  it  will  be  found  that 
it  required  that  the  comptroller  general 
should,  "for  thirty  days,  make  advertisements 
in  one  newspaper  at  the  capital  of  the  state 
of  a  list  of  all  wild  lands  which  were  not 
sriven  in  for  taxes  in  the  different  counties, 
and  require  in  such  publication  the  ownera 
of  the  lands  to  come  forward '  and  give  in 
and  pay  taxes  on  the  lands,  and  that  In  de- 
fault thereof  the  lands  would  be  sold  in  the 
counties  where  they  were  situated.  Alter 
the  expiration  of  the  time  required  by  the  act, 
the  comptroller  general  was  authorized  to  is- 
sue executions  against  the  wild  lands,  and  pro- 
ceed to  have  them  sold  in  the  manner  prescrib- 


ed in  the  act  Acto  1874,  p.  105.  It  was  held 
In  that  case  that  the  introduction  hi  evidence 
of  one  issue  of  a  paper  published  at  the  capi- 
tal, in  which  was  inserted  the  list  of  wild 
lands  claimed  to  be  unreturned,  was  not  suffi- 
cient to  establish  that  euch  list  had  been  pub- 
lished for  80  days.  There  is  a  distinction  to  be 
drawn  between  advertising  or  publishing  a 
certain  writing  or  article  for  a  given  number 
of  days,  and  giving  notice  or  advertising  that 
a  certain  thing  will  occur  after  the  expiration 
of  a  given  number  of  days.  A  law  requiring 
that  a  certahi  list  shaU  be  published  for  30 
days  in  a  newspaper  is  not  complied  with  by 
publishing  such  list  one  time,  when  the  news- 
paper Is  issued  more  than  one  time  durhig 
the  period  of  30  days.  Such  we  understand 
to  be  the  ruling  made  in  the  Rish  Case.  A 
law  requiring  that  an  officer  shall  sell  prop- 
erty seized  for  the  payment  of  municipal 
taxes  only  after  having  given  public  notice 
of  the  sale  for  30  days  (and,  properly  constru- 
ed, this  is  all  that  the  charter  of  Americus  re- 
quires) is  complied  with  when  there  has  been 
an  insertion  of  such  notice  one  time  in  a 
newspaper  which  Is  published  at  least  30  days 
before  the  date  of  the  sale,  when  such  inser- 
tion is,  as  near  as  may  be,  30  days  immediate- 
ly preceding  the  day  of  sale;  and  certainly 
such  a  law  is  complied  with  when  there  has  ' 
been  at  least  one  insertion  durlog  each  cal- 
endar week  for  a  period  of  30  days  immedi- 
ately preceding  the  sale,  and  the  first  of  sucb 
Insertions  was  31  days  before  the  sale. 

2.  Under  the  provision  of  the  charter  of 
Americus  which  is  quoted  above,  it  is  the 
duty  of  the  marshal  to  levy  tax  executions, 
and  conduct  sales  of  the  property  thereuuder. 
The  city  clerk  has  no  authority  whatever  over 
the  executions  after  they  are  placed  in  the 
hands  of  the  marshal,  and  consequently  has 
nothing  to  do  with  the  sales.  Such  clerk 
would  therefore  have  no  authority  to  postpone 
a  sale  under  a  tax  execution,  or  to  grant  in- 
dulgence to  the  defendant  therein,  after  it  has 
been  placed  in  the  bands  of  the  marsluil  Un- 
collection.  The  clerk  having  no  authority  to 
make  such  an  arrangement,  the  taxpayer 
would  rely  upon  it  at  his  peril;  and  even  if, 
in  the  present  case,  the  clerk  entered  hito 
such  an  arrangement,  this  would  not  inval- 
idate the  sale  had  by  the  marshal. 

3.  It  was  argued  in  this  case  that  the  city 
of  Americus  had  no  authority  under  its  char- 
ter to  issue  an  execution  for  an  unpaid  street 
tax,  and  that,  therefore,  including  the  amount 
due  for  such  a  tax  in  the  execution,  which 
also  embraced  the  tax  due  upon  the  property 
of  the  tax  payer,  vitiated  the  entire  execution. 
It  was  conceded  that  the  execution,  except 
as  to  the  amonnt  due  for  street  tax,  em- 
braced a  sum  wajch  was  due  by  the  taxpayer 
as  a  tax  upon  property.  Such  being  the  case, 
it  is  unnecessary  to  detennlne  whether  or  not 
the  authorities  of  the  city  of  Americus  could 
enforce  by  execution  the  payment  of  the  street 
tax.  Even  if  they  could  not,  embracing  the 
same  in  an  execution  with  other  claims  which 
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could  be  lawfully  collected  by  ^cecutlon 
would  not  Invalidate  the  execution.  State  y. 
Hancock,  79  Ga.  799,  5  S.  E.  248;  Bamea  t. 
Lewis,  98  Ga.  558,  25  S.  E.  589;  Dawson  y. 
Dawson,  106  Ga.  45,  32  S.  E.  29.  The  cases 
cited  thoroughly  establish  the  foregoing  rule, 
so  far  as  this  state  Is  concerned;  but  they  do 
not  seem  to  be  in  accord  with  many  rulings 
made  in  other  states.  See  Gooley,  Tax'n  (2d 
Ed.)  pp.  496,  497;  25  Am.  &  Eng.  Enc.  Law 
(iBt  Ed.)  p.  387  et  seq. 

4.  The  right  of  a  taxpayer  to  redeem  prop- 
erty sold  at  municipal  tax  sales  is  purely 
statutory.  Pol.  Gode,  {  733.  After  the  time 
fixed  by  the  statute  for  redemption  has  ex- 
pired, the  right  to  redeem  is  gone,  and  there 
is  no  power,  even  in  a  court  of  equity,  to 
authorize  a  redemption  of  the  property  hi 
such  cases. 

6.  The  right  of  the  taxpayer  to  redeem  his 
property  had  expired  before  any  tender  was 
made.  The  sale  was  not  invalid  for  any  of 
the  reasons  which  were  set  up  in  the  petition, 
and  the  decree  entered  by  the  Judge  upon  the 
agreed  statement  of  facts  and  the  findings 
of  the  jury  was  in  all  respects  regular  and 
proper.  Judgment  alhrmed.  All  the  Justices 
concurrhig,  except  FISH,  J^  absent  on  ac- 
count of  sickness. 


ail  Ga.  38) 

CARTER    V.    SOUTHERN    RY.   CO. 

(Supreme  Court  of  Georgia.     June  5,   1900.) 

ACTION    BY  AGENT. 

A  person  who,  having  in  charge,  as  agent, 
the  goods  of  another,  malses  with  a  common 
carrier  a  contract  to  ship  such  goods,  in  wliich 
the  agency  is  not  disclosed,  may  maintain  an 
action  in  his  own  name  for  a  breach  of  such 
contract. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Telfair  county; 
C.  C.  Smith,  Judge. 

Action  by  W.  R.  Carter  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Bl  D.  Graham,  for  plaintiff  in  error.  De 
Lacy  &  Bishop,  for  defendant  In  error. 

COBB,  J.  Carter  sued  the  railroad  com- 
pany for  damages  resulting  from  the  breach 
of  a  contract  of  shipment  which  the  defend- 
ant had  entered  into  with  the  plaintiff.  On 
the  trial  the  plaintiff  introduced  in  evidence 
a  receipt  signed  by  an  agent  of  the  defend- 
ant, of  which  the  following  Is  a  copy:  "Re- 
ceived from  W.  R.  Carter  the  following  arti- 
cles in  apparent  good  order,  contents  and 
value  unlcnown,  as  per  coupon  attached,  to 
be  transported  to  W.  R.  Carter,  McRae, 
Ga.,"— setting  forth  the  articles  shipped. 
The  plaintiff  testified  that  the  distance  from 
the  point  from  which  the  goods  were  ship- 
ped to  their  destination  was  80  miles;  that 
they  should  have  been  delivered  in  24  hours, 


which  was  a  reasonable  time;  that  the 
goods  were  new,  and  in  good  condition,  when 
delivered  to  the  defendant;  that  they  were 
not  delivered  by  it  at  the  point  to  which 
they  were  shipped  until  25  days  had  elapsed 
from  the  time  they  were  delivered  to  the 
defendant;  and  that,  when  delivered,  some 
of  the  goods  were  in  such  a  damaged  <!ondl- 
tion  that  they  were  rendered  worthless,  and 
all  of  them  were  more  or  less  damaged. 
Just  before  leaving  the  witness  stand,  the 
plaintiff  stated:  ^The  goods  belonged  to  my 
wife,  Mary  Carter.  She  owned  them,  and 
I  had  the  goods  in  my  charge  as  her  agent" 
There  being  no  further  evidence  for  the 
plaintiff,  the  court,  upon  motion  of  defend- 
ant's counsel,  granted  a  nonsuit  on  the 
ground  that  the  goods  alleged  to  have  been 
damaged  did  not  belong  to  the  plaintiff,  but 
to  his  wife.  To  this  judgment  the  plaintiff 
excepted.  The  question,  therefore^  present- 
ed for  decision  is  whether  or  not  the  plain- 
tiff could  maintain  the  action  in  his  own 
name.  It  is  an  elementary  principle  that 
the  action  on  a  contract  must  be  brought  In 
the  name  of  the  party  in  whom  the  legal  in- 
terest is  vested,  and  that  the  legal  interest 
in  a  contract  is  in  the  person  to  whom  the 
promise  is  made,  and  from  whom  the  con- 
sideration passes.  15  Enc.  PL  &  Prac.  499, 
500;  Civ.  Code,  i  4939.  In  the  present  case 
the  plaintiff,  although  In  reality  he  occupied 
the  relation  of  agent  of  his  wife  to  take 
charge  of  the  goods  shipped,  was  named  both 
as  the  consignor  and  consignee  in  the  contract 
of  shipment,  with  no  reference  whatever 
therein  to  the  fact  of  his  agency.  Under  such 
circumstances  the  action  could  be  maintain- 
ed in  his  own  name.  Generally,  It  is  true,  an 
agent  has  no  right  of  action  upon  a  contract 
made  by  him  hi  behalf  of  his  principal,  but  he 
has  a  right  of  action  in  his  own  name 
"where  the  contract  Is  made  with  the  agent 
in  his  individual  name,  though  his  agency  be 
known."  Civ.  Code,  $  3037  (3).  Certainly, 
the  action  could  be  maintained  where  the 
fact  of  agency  and  the  name  of  the  prin- 
cipal are  both  concealed  by  the  agent  In 
such  a  case  the  agent  is,  in  contemplation  of 
law,  the  real  contracting  party,  to  whom  the 
promise  of  the  other  party  was  made,  and 
who  is  entitled  to  enforce  it  Mechem,  Ag. 
§  756;  Story,  Ag.  (9th  Ed.)  S  393.  But  the 
plaintiff  was  the  consignor  of  the  goods  ship- 
ped. The  contract  was  made  with  him,  and 
he  is  primarily  liable  for  the  transportatl<m 
charges.  The  carrier  dealt  with  him  as  the 
owner  of  the  goods,  and  could  not  in  an 
action  by  the  plaintiff  to  recover  the  goods, 
dispute  the  title,  unless  the  title  of  the  real 
owner  was  sought  to  be  enforced  against 
the  carrier.  Cir.  Code,  $  2286.  In  the  case 
of  Haas  v.  Railroad  Co.,  81  Ga.  792,  7  S.  K. 
629,  suit  was  brought  by  Haas  upon  a  con- 
tract or  bill  of  lading  made  by  the  defend- 
ant with  one  Ayres.  It  was  held  that  "the 
bill  of  lading  for  the  flour  not  having  been 
indorsed  to  plaintiff  by  the  party  in  whoss 


Ga.) 


CABTEB  T.  SOUTHEBN  BY.  GO. 


809 


favor  it  was  laaiied,  the  former  could  not 
maintain  an  action  against  the  company  op- 
on  it'*  It  appears  from  the  record  in  that 
case  that  Ayres  was  the  consignor,  and 
Haas  the  consignee.  The  present  chief  Jus- 
tice says  in  the  opinion:  "The  record  does 
not  show  that  this  bill  of  lading  was  assign- 
ed or  indorsed  by  Ayres  to  Haas.  This  be- 
ing true,  Haas,  under  our  Code,  could  not 
bring  suit  on  the  contract  made  between 
the  railroad  company  and  Ayres." 

The  courts  of  both  this  country  and  Eng- 
hind  are  now,  with  a  few  exceptions,  all 
agreed  that,  where  the  consignor  makes  the 
contract  of  shipment  with  the  carrier,  he 
may  bring  an  action  for  loss  of  or  injury  to 
the  consignoient,  althoagh  he  may  not  be  the 
actual  owner  of  the  property.  In  such  a  case 
the  prlyity  of  contract  between  the  carrier 
and  the  consignor  Is  a  sufficient  foundation 
on  which  to  base  the  action.  It  Is  also  well 
settled  by  the  authorities  that  where  a  con- 
signor, who  is  himself  not  the  real  owner,  re- 
covers damages  from  the  carrier  for  a  breach 
of  the  contract  of  carriage,  the  recovery  in- 
ures to  the  benefit  of  the  owner,  and  the  con- 
signor is  regarded  simply  as  the  trustee  of 
an  express  trust  It  would  seem  to  follow 
necessarily  from  this  that  a  recovery  by  the 
consignor  for  a  breach  of  the  contract  would 
be  a  bar  to  an  action  by  the  owner  in  tort 
for  the  injury  done  hlra.  The  English  courts 
have,  80  far  as  we  are  aware,  uniformly  ad- 
hered to  the  rule  that  an  action  for  a  breach 
of  a  coDtract  of  carriage  made  with  the  con- 
signor may  be  maintained  by  him.  In  Davis 
V.  James,  5  Burrows,  2680,  a  decision  render- 
ed in  1770,  it  was  held  that  ''action  lies 
against  carrier  in  name  of  consignor,  who 
agreed  with  him  and  was  to  pay  him."  The 
-Question  was  squarely  made  in  that  case,  and 
the  court  reached  the  conclusion  above  indl- 
<rated.  Lord  Mansfield  said,  In  the  opinion 
which  he  rendered  in  that  case:  **This  is  an 
action  upon  the  agreement  between  the  pUiin- 
tiffs  and  the  carrier.  The  plaintiffs  were  to 
pay  him.  Therefore  the  action  is  properly 
brought  by  the  persons  who  agreed  with  him 
and  were  to  pay  him.*'  This  decision,  as 
above  stated,  was  uniformly  adhered  to  by 
the  English  courts,  and,  there  being  in  this 
state  no  statute  law  to  conflict  with  the  rule 
therein  announced,  it  became,  by  force  of  our 
adopting  statute,  the  law  of  this  state.  In 
Moore  v.  Wilson,  1  Term  R.  659,  the  doctrine 
announced  in  the  case  just  referred  to  was 
reaflEirmed,  and  the  court  held  further  that 
it  was  immaterial  whether  the  hire  was  to 
be  paid  by  the  consignor  or  the  consignee, 
as  the  former  was,  in  law,  liable  to  the  car- 
rier for  the  hire.  In  Joseph  v.  Knox,  3  Gamp. 
320,  it  was  held  that  an  action  by  the  con- 
signor would  lie.  The  opinion  was  rendered 
by  Lord  Ellenl)orough«  who  said:  **I  am  of 
opinion  that  this  action  well  lies.  There  is  a 
privity  of  contract  established  between  these 
parties  by  means  of  the  bill  of  lading.  That 
states  that  the  goods  were  shipped  by  the 


plaintifffc,  and  tiiat  the  freight  for  them  was 
paid  by  the  plaintiffs  in  London.  To  the 
plaintiffs,  therefore,  from  whom  the  consid- 
eration moves,  and  to  whom  the  promise  is 
made,  the  defendant  is  liable  for  the  nonde- 
livery of  the  goods.  After  such  a  bill  of  lad- 
ing has  been  signed  by  his  agent  he  cannot 
say  to  the  shipper  they  have  no  Interest  in 
the  goods,  and  are  not  damnified  by  his 
breach  of  contract  I  think  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  goods, 
and  they  will  hold  the  sum  recovered  as  trus- 
tees for  the  real  owner."  In  Dunlop  v.  Lam- 
bert 6  Clark  &  F.  *600,  the  house  of  lords 
held:  "Though,  generally  speaking,  where 
there  is  a  delivery  to  a  carrier  to  deliver  to 
a  consignee,  the  latter  is  the  proper  person 
to  bring  the  action  against  the  carrier,  yet, 
if  the  consignor  make  a  special  contract  wltt 
the  carrier,  such  contract  supersedes  the  ne- 
cessity of  showing  the  ownership  in  the  goods, 
and  the  consignor  may  maintain  the  action, 
though  the  goods  may  be  the  property  of  the 
consignee."  The  "special  contract"  referred 
to  in  the  above  quotation  was  simply  a  bill 
of  lading  declaring  that  the  goods  were  to  be 
delivered  to  Matthew  Robson,  "freight  for 
the  said  goods  being  paid  by  William  Dunlop 
&  Co.,"  the  pUilntiffs.  The  case  of  Dawes  v. 
Peck,  8  Term  R.  330,  is  sometimes  cited  as 
authority  for  a  contrary  rule.  That  case  is 
thus  commented  upon  and  distinguished  by 
Judge  Turley  in  the  case  of  Carter  v.  Graves, 
9  Yerg.  446,  450:  In  that  case  "an  action  on 
the  case  was  brought  by  a  consignor  against 
a  common  carrier  for  not  safely  carrying,  ac- 
cording to  his  undertaking,  in  consideration 
of  a  certain  hire  and  reward  to  be  therefor 
paid,  two  casks  of  gin  from  London  to  one 
Thomas  Aday  at  HlUmorton,  in  Warwick- 
shire. The  court  determined  that,  if  a  con- 
signor of  goods  deliver  them  to  a  particular 
carrier  by  the  order  of  a  consignee,  and  they 
be  afterwards  lost  the  consignor  cannot  main- 
tain an  action  against  the  carrier,  and  that 
the  action  can  only  be  maintained  by  the 
consignee.  In  this  case  there  is  no  contract 
with  the  consignor  by  the  carrier  for  the  de- 
livery of  the  articles;  the  freight  is  not  paid 
by  him;  the  property  is  delivered  to  a  carrier 
specified  by  the  consignee;  and,  more  than  all, 
the  court  in  the  opinions  delivered,  refer  to 
the  cases  of  Davis  v.  James,  5  Burrows,  2680, 
and  Moore  v.  Wilson,  1  Term  B.  659,  and 
recognize  them  as  sound  authority."  A  lead- 
ing American  case  is  Blanchard  v.  Page,  8 
Gray,  281,  where,  after  an  elaborate  review 
of  the  authorities.  Chief  Justice  Shaw  reach- 
ed the  conclusion  that  "the  shipper  named  In 
a  bill  of  lading  may  sue  the  carrier  for  an 
injury  to  the  goods,  although  he  has  no  prop- 
erty, general  or  special,  therein."  The  rea- 
soning upon  which  this  ruling  is  based  seems 
to  be  unanswerable,  and  the  decision  ought  to 
be  accepted  as  decisive  of  this  question.  It 
must  not  be  lost  sight  of  that  the  present 
action  was  based  upon  a  contract  If  the  ac- 
tion had. been  based  upon  the  tort  of  the 
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carrier  in  delivering  the  goods  In  a  damaged 
condition,  tben  a  question  entirely  different 
from  that  involyed  in  the  present  case  wonld 
be  raised.  In  such  a  case  it  would  seem  that 
the  right  of  action  is  to  recover  for  the  in- 
jury to  the  Interest  or  right  in  the  property, 
and  the  shipper,  if  not  the  owner,  could  not 
bring  such  an  action.  The  distinction  be- 
tween such  a  case  and  one  like  the  present 
was  pointed  out  in  Finn  v.  Railroad  Oo.,  112 
Mass.  524,  where  it  was  ruled,  in  effect,  that, 
in  order  to  authorize  an  action  by  the  con- 
signor who  is  not  the  owner  of  the  goods, 
there  need  be  no  express  contract  between 
him  and  the  carrier,  but  that  the  action  may 
be  maintained  upon  the  contract  implied  by 
the  delivery  and  receipt  of  the  goods  for  car- 
liage,  if  no  action  ex  delicto  has  been  begun 
by  the  consignee;  and  that  the  consignor  will 
hold  the  sum  recovered  in  trust  for  the  con- 
signee. In  Carter  v.  Graves,  0  Yerg.  446,  it 
was  held:  "A  consignor  cannot  maintain  an 
action  on  the  case  for  the  loss  or  Injury  of 
the  property  consigned  without  showing  that 
he  has  a  general  or  special  right  thereto, 
but  he  may  in  all  cases  maintain  an  action  of 
assumpsit  upon  a  contract  to  deliver  the  prop- 
erty safely,  he  having  made  the  same,  and 
paid  or  become  bound  for,  the  considera- 
tion." In  Hooper  v.  Railway  Co..  27  Wis. 
81,  91,  it  was  said:  'The  shipper  is  a  party 
in  Interest  to  the  contract,  and  it  does  not  lie 
with  the  carrier  who  made  the  contract  with 
him  to  say,  upon  a  breach  of  it,  that  he  is 
not  entitled  to  recover  the  damages,  unless  it 
be  shown  that  the  consignee  objects;  for,  with- 
out that,  It  will  be  presumed  that  the  action 
was  commenced  and  is  prosecuted  with  the 
knowledge  and  consent  of  the  consignee,  and 
fof  his  benefit  The  consignor  or  shipper  is, 
by  operation  of  the  rule,  regarded  as  a  trus- 
tee of  an  express  trust,  like  a  factor  or  other 
mercantile  agent  who  contracts  in  his  own 
name  on  behalf  of  his  principal."  Another 
well-considered  case,  In  which  an  elaborate  re- 
view of  the  authorities  Is  made,  is  Express 
Co.  V.  Craft,  49  Miss.  480.  In  Railroad  Oo. 
V.  McComas.  33  111.  186,  it  was  ruled:  "Where 
goods  are  shipped  upon  a  railroad  for  trans- 
portation, the  consignor  may  sue  for  their 
Dojidellvery,  though  he  be  but  a  bailee.  He 
nas  such  a  special  property  in  the  goods  as 
to  give  him  a  right  of  action.  So  may  the 
real  owner  sue,  and  so  may  the  consignee." 
It  was  ruled  further  in  that  case  that,  which- 
ever of  these  three  first  obtains  damages,  it 
will  be  in  full  satisfaction  of  the  claims  of 
the  others. 

We  have  not  undertaken  to  collate  here  all 
of  the  cases  bearing  upon  this  question. 
Many  of  them,  perhaps  nearly  all,  are  cited 
in  the  decisions  above  referred  to.  The  fol- 
lowing also  support  the  ruling  made  in  the 
present  case:  Cobb  v.  Railroad  Co.,  38  Iowa, 
601  (SyL  point  8);  Dows  v.  Cobb,  12  Barb. 
810;    Harvey  v.   Railroad  Co.,   74  Mo.   539; 


Atchison  ▼.  Railway  Oow  80  Mo.  218;  Moore 
T.  Shevidine,  2  Har.  ft  McH.  468;  Bzprefls 
Go.  V.  Oaperton,  44  Ala.  101;  Railway  Oo.  v. 
Smith,  84  Tex.  348,  19  8.  W.  509;  Railway 
Co.  V.  Scott,  4  Tex.  Cttv.  App.  76,  28  S.  W. 
239;  Railroad  Co.  v.  Emrlch,  24  111.  App. 
245;  Packet  Oo.  v.  Shearer,  61  111.  263;  Brill 
V.  Railway  Co.,  20  U.  0.  0.  P.  440;  Moran 
V.  Packet  Co.,  35  Me.  55;  Oantwell  v.  Ex- 
press Co.,  68  Ark.  487,  26  S.  W.  503;  Good- 
wyn  V.  Douglas,  Qheves,  174;  3  £na  PI.  & 
Prac.  826;  Hutch.  Oarr.  i  724  et  seq.;  Parks 
V.  Railway  Co.  (Tex.  Civ.  App.)  30  S.  W. 
708;  Railway  Oo.  v.  Bamett  (Tex.  Civ.  App.) 
26  S.  W.  782;  Davis  v.  Southeastern  Line 
(Mo.  Sup.)  28  S.  W.  965.  There  are  a  few 
cases  which  seem  to  hold  that  the  sole  right 
of  action  against  a  carrier  for  loss  of  or  In- 
jury  to  goods  is  In  the  consignee,  notwith- 
standing a  contract  of  carriage  was  made 
with  the  consignor.  It  would  not  be  profit- 
able to  attempt  to  reconcile  these  decisions. 
Some'  of  them,  however,  will  be  found  upon 
examination  to  refer  to  actions  ex  delicto 
brought  by  the  consignee  as  the  real  owner 
of  the  goods.  Those  which  do  hold  that  the 
consignor  cannot  maintain  an  action  for  a 
breach  of  a  contract  made  by  the  carrier  with 
him  are,  as  has  been  seen  above,  .against 
both  principle  and  the  great  weight  of  au- 
thority, and  ought  to  be  disregarded.  So  far, 
however,  as  the  present  case  is  concerned, 
the  plaintiff  was  both  consignor  and  con- 
signee, and  the  real  owner  was  a  party  en- 
tirely unlmown  in  the  transaction.  We  pre- 
fer, however,  to  place  our  decision  uiK>n  the 
ground  that,  as  the  plaintiff  was  the  agent 
of  the  real  owner  of  the  goods,  and  bad 
charge  of  the  same,  he  was  authorized  to 
enter  into  a  contract  of  shipment  with  the 
carrier;  and  that,  having  entered  into  this 
contract,  the  legal  Interest  therein  was  vest- 
ed In  him,  and  he  could  sue  for  its  breach. 
The  decision  of  this  court  in  Lockhart  v. 
Railroad  Co.,  73  6a.  472,  does  not  conflict 
with  anything  ruled  in  the  present  case.  The 
plaintiff  in  that  case  had  no  contract  with 
the  carrier,  and  had  no  interest  whatever 
In  the  property. 

It  was  contended  by  counsel  for  defendant 
in  error  that  the  plaintiff  in  the  present  ac- 
tion failed  to  make  out  a  prima  facie  case 
of  liability  on  the  part  of  the  defendant  for 
injury  to  the  goods,  and  that,  this  being  so, 
even  If  the  court  erred  In  placing  his  deci- 
sion granting  a  nonsuit  on  the  ground  in- 
dicated in  the  order,  the  judgment  should  l>e 
affirmed,  as  the  right  result  was  reached, 
though  the  wrong  reason  may  have  been 
given  for  it  We  think  the  plaintiff  did  make 
out  a  prima  facie  case  of  liability,  and  con- 
sequently the  Judgment  of  nonsuit  was,  in 
any  view  of  the  case,  erroneous,  and  a  trial 
upon  the  merits  should  be  had.  Judgment 
reversed.  All  the  Justices  concurring,  except 
FISH.  J.,  absent  on  account  of  sickness. 
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an  Ga.  $4) 
PAPWOBTH  et  sL  t.  dTT  OF  FITZ- 
GERALD. 

(Supreme  Court  of  Georgia.    June  6,  1900.) 


JUDICATA-CBRTIORARI— SUPWCIBNCY  OF 
PETITION. 

1.  If,  in  rendering  ita  judgment  upon  a  de- 
murrer to  a  petitiou,  the  court  does  not  decide 
upon  the  merits  of  the  case*  a  judgment  bub- 
taining  the  demurrer  and  dismissing  the  action 
is  not  a  bar  to  another  proceeding  for  the  same 
cause. 

2.  A  petition  for  certiorari,  in  which  there  is 
no  attempt  to  assign  error  upon  the  Judgment 
sought  to  be  reviewed,  except  to  allege  that 
the  "petitioners  objected  to  the  judgment  of 
said  court,  still  object,  and  say  the  same  was 
error,  and  as  such  assign  it,'*  does  not  comply 
with  the  statute  prescribing  that  a  plaintiff  in 
certiorari  "shall  plainly  and  distinctly  set  forth 
the  eiTors  complained  of." 

3.  There  was  in  the  present  case  no  error  in 
refusing  to  sanction  the  petition  for  certiorari. 

(SyllabuB  by  the  Court.) 

Error  from  superior  court,  Irwin  county;  O. 
C.  Smith,  Judge.  I 

Action  by  the  city  of  Fitzgerald  against 
Frank  Papworth  and  others.  Judgment  for 
plalntlif.  From  refusal  of  a  writ  of  certiorari, 
defendants  bring  error.    Affirmed. 

B.  U.  Williams,  for  plaintiffs  in  error.  B. 
W.  Ryman,  for  defendant  in  error. 


LEWIS,  J.  Proceedings  were  instituted  in 
the  mayor'e  court  of  the  city  of  Fitzgerald 
against  Papworth  as  principal,  and  certain 
others  as  securities,  for  the  purpose  of  for- 
feiting a  forthcoming  bond  given  by  him 
and  his  securities  for  his  appearance  before 
that  court.  On  the  trial  of  the  case  a  judg- 
ment absolute  was  rendered  by  the  court  in 
favor  of  the  city  against  Papworth  and  his 
secnritles*  who,  being  dissatisfied  with  the 
judgment,  filed  a  petition  for  certiorari  to 
the  snperior  court  of  Irwin  county  for  the 
purpose  of  reviewhig  the  same.  This  petition 
for  certiorari  the  Judge  refused  to  sanction, 
to  which  ruling  plaintiffs  in  error  except. 

1.  It  appears  from  the  petition  that  a  pro- 
ceeding was  Instituted  by  the  city  of  Fitzger- 
ald against  these  plaintiffs  in  error  In  the 
county  court  of  Irwin  county  on  this  same 
bond.  To  that  suit  a  demurrer  was  filed,  one 
ground  of  which  was  **that  plaintiff's  petition 
shows  on  its  face  that  the  bond  herein  sued 
on  wa8»  before  the  commencement  of  said 
suit,  forfeited  in  the  mayor's  court  of  the 
city  of  Fitzgerald,  and  that  this  court  is 
without  Jurisdiction  In  the  premises;  Juris- 
diction having  been  previously  acquired  by 
said  mayor's  court"  The  county  Judge  ren- 
dered the  following  Judgment  on  this  de- 
murrer: "On  hearing,  the  within  demurrer 
is  sustained  fbr  the  reason  set  forth  in  para- 
graph two  (2)  of  the  within  demurrer,  to  wit 
the  court  has  no  Jurisdiction;  jurisdiction  in 
said  case  having  been  acquired  by  the  mayor's 
court  Aft  alleged  in  said  paragraph."  In  an- 
swer to  the  proceeding  in  the  mayor's  court, 
plaintiffs    in    ei^or    pleaded,    among    other 


things,  this  proceeding  which  was  had  In  the 
county  court,  and  the  Judgment  of  the  county 
Judge  rend^ed  thereon,  sostainlng  the  de- 
murrer, as  res  adjudicate;  claiming  that  the 
rights  of  the  parties  in  regard  to  the  alleged 
breach  of  the  bond  had,  by  the  Judgment  of 
the  county  Judge,  been  settled  and  deter- 
mined. Giy.  Code,  §  8744,  declares:  "If  upon 
demurrer  the  court,  has  decided  upon  the 
merits  of  the  cause,  the  Judgment  may  be 
pleaded  in  bar  of  another  suit  for  the  same 
cause.'*  Section  5005  declares:  'A  former  re- 
covery on  grounds  purely  technical,  and 
where  the  merits  were  not  and  could  not  have 
been  in  question,  will  not  be  a  bar  to  a  sub- 
sequent action  brought  so  as  to  avoid  the 
objection  fatal  to  the  first  For  the  former 
Judgment  to  be  a  bar,  the  merits  of  the  case 
must  have  been  adjudicated."  It  will  be  seen 
that  the  Judgment  of  the  county  Judge  was 
In  no  sense  upon  the  merits  of  the  case.  The 
plaintiffs  in  error  themselves  invoked  that 
ruling,— that  the  county  court  had  no  Juris- 
diction over  the  case,  for  the  reason  that 
proceedings  had  previously  been  instituted  in 
the  mayor's  court  for  the  purpose  of  for- 
feiting the  bond,— and  for  that  special  cause 
the  court  dismissed  the  action.  The  Judg- 
ment, of  course,  le  conclusive  between  the 
parties  only  as  to  the  particular  matter  de- 
cided by  the  Judge;  and,  that  decision  being 
Invoked  by  plaintiffs  in  error,  they  are  es- 
topped from  denying  the  legality  thereof. 
The  only  thing  decided  by  the  county  judge 
had  no  reference  to  the  merits  of  the  case, 
but  he  simply  ruled  that  his  court  had  no 
jurisdiction  to  try  the  same.  See  Stevens  v. 
Stembridge.  104  Ga.  62*A  31  S.  £.  413. 

2.  The  petition  for  certiorari,  after  reciting 
certain  facts  that  occurred  upon  the  trial, 
without  specifically  alleging  any  other  error 
committed  by  the  court  stated,  "After  argu- 
ment duly  ha0,  the  court  proceeded  to  give 
judgment  agalneFt  your  petitioners,  in  favor 
of  said  city  of  Fitzgerald,  in  the  sum  of  $500. 
and  the  costs  of  said  proceeding."  The  only 
error  assigned  on  that  judgment  in  the  peti- 
tion was  that  ''petitioners  objected  to  the 
judgment  of  said  court  still  object  and 
say  the  same  was  error,  and  as  such  aeslgn 
it."  The  bill  of  exceptions  simply  recites 
that  on  the  trial  of  the  case.  Judgment  ab- 
solute was  rendered  In  favor  of  the  city 
against  plaintiffs  in  error,  and  that  being 
dissatisfied  therewith,  they  petition  the  eu- 
perlor  court  for  certiorari,  and  complain  of 
the  Judgment  of  the  court  refusing  to  sanction 
their  petition.  The  petition  for  certiorari 
makes  no  attempt  whatever  to  assign  error 
upon  the  judgment  sought  to  be  reviewed.  It 
does  not  even  charge  that  It  was  contrary 
to  law  or  evidence,  or  in  what  particular  it 
is  defective,  or  for  what  reason  It  should  be 
set  aside.  Civ.  Code,  §  4637.  declare  that 
when  a  party  applies  to  obtain  a  writ  of  cer- 
tiorari by  petition  to  the  superior  court,  he 
shall  plainly  and  distinctly  set  forth  the  errors 
coioplsilned  of.    |t  is  true  that  the  bill  of  ex- 
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cations  in  this  case,  which  complainB  of 
the  Judgment  refusing  to  sanction  the  cer- 
tiorari, would  be  sufficient  in  itself,  had  the 
petition  for  certiorari  plainly  and  distinctly 
set  forth  the  errors  complained  of.  It  was 
accordingly  held  in  Insurance  Co.  y.  Gray,  107 
6a.  110,  32  S.  E.  918:  '*A  bill  of  exceptions 
which  complains  of  the  overruling  of  a  cer- 
tiorari sued  out  to  review  in  a  superior  court 
a  Judgment  of  a  city  court  denying  a  motion 
for  a  new  trial  is,  as  to  the  matter  of  assign- 
ing error,  sufficiently  clear  and  explicit  when 
it  alleges  that  the  superior  court  erred  in 
overruling  the  certiorari;  it  appearing  that  a 
copy  of  the  motion  for  a  new  trial  was  at- 
tached to  the  petition  for  certiorari,  and  that 
in  this  petition  exception  was  taicen  to  the 
action  of  the  city  court  In  refusing  to  grant 
the  motion."  In  the  present  case,  there  be- 
ing no  specific  assignment  of  error  whatever, 
either  in  the  petition  for  certiorari,  or  in  the 
bill  of  exceptions  upon  the  particular  Judg- 
ment of  the  court  complained  of,  the  prin- 
ciple decided  in  the  case  above  cited  has  no 
application  whatever.  In  the  case  of  Kimball 
V.  Williams  (Oa.)  33  S.  E.  9(M,  it  was  decided 
that  a  bill  of  exceptions  maizes  no  lawful  as- 
signment of  error,  the  only  attempt  to  do  00 
being  as  follows:  *'To  which  ruling  and  Judg- 
ment the  said  defendant  excepted,  and  now 
assigns  the  same  as  error;*'  that  the  language 
used  was  entirely  too  general,  and  did  not 
properly  present  any  question  for  determina- 
tion by  this  court,  and  accordingly  the  writ 
of  error  was  dismissed;  that  the  statutory  re- 
quirement that  alleged  errors  shall  be  plainly 
and  distinctly  pointed  out  is  imperative,  and 
applies  to  all  cases.  See,  also,  Wheeler  ▼. 
Worley  (decided  April  9,  1000)  35  S.  B.  639. 

3.  It  follows  from  the  above  that  the  court 
did  not  err  In  refusing  to  sanction  the  peti- 
tion for  certiorari.  Judgment  affirmed.  All 
the  Justices  concurring,  except  FISH»  J^  ab- 
sent on  account  of  sickness. 


(Ill  Oa.  844) 

TURNELL  et  al.  T.  McHAN. 
(Supreme  Court  of  Georgia.    June  7,  1900.) 
CLAIM  OP  WIDOW— TEAR'S  SUPPORT. 
Prior  to   the  act   of   December   20,   1899 
(Acts  1899,  p.  47),  the  widow's  claim  for  a  year's 
support  out  of  the  crops  made  by  her  husband 
on  rented  land  was  superior  to  the  special  lien 
of  the  landlord  for  rent.    Since  the  passage  of 
that  act  the  law  on  this  subject  has  been  dif- 
ferent. 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Morgan  county; 
John  0.  Hart,  Judge. 

Action  between  Tumell  &  Rearden  against 
G.  A.  McHan.  From  the  Judgment,  Tumell 
&  Rearden  bring  error.    Affirmed. 

Foster  &  Butler,  for  plaintiffs  in  error.  W. 
R.  MuBtin,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISU»  J.,  absent  on  account  of 


(111  Ga.  «> 
GEORGIA  ft  A.  RT.  t.  POUND. 

(Supreme  Court  of  Georgia.    June  5,  19CO.) 

WAREHOUSEMEN  —  CUSTOM  —  BVIDBNCB— AR- 
OUMENT  OF  COUNSEL. 

1.  As  was  decided  in  Almand  y.  Railroad  Co., 
22  S.  E.  674,  95  Ga.  775,  "where  goods  are 
shipped  by  rail,  and  arrive  at  destination  with- 
in the  usual  time  required  for  transportation, 
and  are  there  deposited  by  the  railroad  com- 
pany in  a  place  of  safety,  and  held  ready  to  be 
delivered  to  the  consignee  on  demand,  the  com- 
pany's liability  as  a  common  carrier,  in  the 
absence  of  a  contrary  custom  of  trade  as  to 
delivery,  ceases,  and  its  liability  as  a  ware- 
houseman begins." 

2.  In  order  to  show  the  existence  of  a  cus- 
tom varying  the  general  rule  as  above  an- 
nounced at  a  particular  place  by  reason  of  the 
railroad  company  having  observed  a  usage  of 
notifying  consignees  of  the  arrival  of  goods,  it 
must  be  affirmatively  proved  that  this  usage 
was  of  an  established  and  general  nature,  and 
that  the  notices  given  in  pursuance  thereof 
were  of  such  character  as  to  indicate,  or  to 
reasonably  warrant  the  inference,  that  the 
company  intended  to  remain  liable  as  a  com- 
mon carrier  until  the  consignee,  in  each  in- 
stance, had  had  reasonable  time  and  oppor- 
tunity to  remove  his  goods  from  its  custody. 

3.  Such  a  custom  is  not  sufficiently  proved  by 
evidence  which  shows  no  more  than  that  the 
company  had  been  in  the  habit  of  notifying  a 
particular  customer,  by  postal  card,  of  the  ar- 
rival of  his  goods,  and  informing  him  that  stor- 
age or  demurrage  would  be  charged  thereon 
unless  they  were  called  for  within  a  time  spec- 
ified, and  that  it  had  in  this  manner,  and  also 
by  messages,  by  telephone  and  otherwise,  giv- 
en similar  notices  to  other  customers,  in  some 
of  which  it  was  stated  that  unless  the  goods 
were  removed  as  reouested  they  would  be 
"held"  or  •'stored"  at  the  owner's  risk. 

4.  It  is  not,  in  the  trial  of  an  action  against 
a  railroad  company  for  the  value  of  goods  al- 
leged to  have  been  burned  in  its  depot,  proper 
to  allow  counsel  for  the  plaintiff  to  argue  to 
the  jury  that  his  client  is  entitled  to  recover 
money  collected  by  the  company  for  insurance, 
when  there  is  no  evidence  that  the  plaintiffs 
goods  were  covered  by  insurance,  or  that  the 
defendant  received  anything  from  an  insur- 
ance company  on  account  of  the  loss  thereof. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  Littlejohn,  Judge. 

Action  by  B.  B.  Pound  against  the  Georgia 
&  Alabama  Railway.  Judgment  for  plaintiif, 
and  defendant  brings  error.    Reversed. 

E.  A.  Hawkins,  for  plaintiff  in  error.  W. 
H.  Dorris,  Pearson  Eliis,  and  J.  T.  EUU,  for 
defendant  in  error. 

LEWIS,  J.  This  was  a  anlt  brought  by  B. 
B.  Pound  against  the  Georgia  &  Alabama 
Railway  Company  for  damages  resulting 
from  loss  by  fire  of  certain  dry  goods  in  de- 
fendant's depot  at  Cordele,  Ga.  It  appears 
from  the  record  that  the  freight  depot  of 
plaintiff  in  error  was  accidentally  destroyed 
by  fire  on  August  4,  1897,  at  which  time  de- 
fendant in  error  had  a  shipment  of  dry  goods 
burned  in  said  depot  These  goods  were  re- 
ceived in  Cordele  on  July  27, 1897,  and  placed 
in  the  company's  warehouse,  having  arrived 
at  destination  within  the  usual  time  required 
for  transportation.  It  is  not  contended  that 
the  fire  was  caused  by  the  negligence  of  the 
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railway  company,  or  its  servants  or  em- 
ployes, and  there  was  no  proof  tending  to 
sbow  any  carelessness  or  negligence  npon 
the  part  of  the  company.  But  defendant  in 
error  relied  upon  the  contention  that  the 
company  had  established  a  custom  in  Cor- 
dele  of  notifying  its  customers  of  the  arrival 
of  goods,  and  that,  therefore,  its  liability  as 
carrier  continued  until  such  notice  was  giv- 
en. In  this  instance  he  testified  that  he  had 
received  no  notice  of  the  arrival  of  these 
goods  until  a  day  or  two  after  their  destruc- 
tion. After  hearing  evidence,  the  Jury  re- 
turned a  verdict  for  the  plaintiff;  whereup- 
on the  defendant  made  a  motion  for  a  new 
trial,  and  alleges  error  in  its  bill  of  excep- 
tions upon  the  judgment  of  the  court  below 
in  overruling  this  motion. 

1.  Civ.  Code,  §  2279,  declares:  'The  re- 
sponsibility of  the  carrier  commences  with 
the  delivery  ot  the  goods,  either  to  himself 
or  his  agent,  or  at  the  place  where  he  is  ac- 
customed or  agrees  to  receive  them.  It 
ceases  with  their  delivery  at  destination  ac- 
cording to  the  direction  of  the  person  send- 
ing, or  according  to  the  custom  of  trade." 
The  law  nowhere  imposes  upon  common  car- 
riers the  obligation  of  notifying  consignees 
of  the  arrival  of  their  freight  at  the  point 
of  destination,  provided  it  has  arrived  in  the 
due  course  of  transportation.  As  a  general 
rule  a  railroad  company  is  responsible  as 
common  carrier  only  for  the  safe  deposit  of 
gciods  shipped  by  freight  upon  the  platform 
or  in  the  warehouse  of  the  road  at  the  end 
of  their  transit,  there  to  await  delivery  to  the 
consignee  when  he  should  call  for  them;  and 
from  the  time  of  such  deposit,  even  without 
notice  by  the  carrier  to  the  consignee,  the 
liability  of  the  railway  is  usually  changed 
from  that  of  a  common  carrier  to  that  of  a 
warehouseman.  See  this  doctrine  thorough- 
ly discussed  in  Hutch.  Carr.  S  3G7  et  seq. 
This  general  doctrine  has  been  clearly  rec- 
ognized by  repeated  decisions  of  this  court, 
and  the  language  of  the  first  headnote  is 
copied  from  the  decision  in  the  case  of  Al- 
mand  v.  Railroad  Co.,  95  Ga.  775,  22  S.  E. 
674.    See,  also,  authorities  therein  cited. 

2, 3.  As  a  general  rule  of  law,  then.  It  fol- 
lows that  after  the  company  has  placed 
goods  at  their  destination  within  the  usual 
time  required  for  transportation,  and  are 
there  by  it  deposited  in  a  place  of  safety, 
and  held  ready  to  be  delivered  on  demand, 
its  liability  as  a  common  carrier  ceases,  and 
that  of  a  warehouseman  commences.  The 
only  exception  to  this  rule  is  where  the 
custom  of  trade  is  shown  to  be  otherwise  as 
to  delivery.  In  order  to  show  the  existence 
of  such  a  custom  varying  this  general  rule 
at  a  particular  place,  by  reason  of  the  com- 
pany having  observed  a  usage  of  notifying 
consignees  of  the  arrival  of  goods,  it  should 
k>e  alBrmatively  shown  that  this  usage  was 
of  an  established  and  general  nature.  The 
notice  given  In  pursuance  thereof  should  be 
9f  such  a  nature  as  to  reasonably  warrant 


the  Inference  that  the  company  intended  to 
remain  liable  as  a  common  carrier  until  the 
consignee,  in  each  instance,  had  reasonable 
time  and  opportunity  to  remove  his  goods 
from  its  custody.  Upon  examining  the  rec- 
ord in  this  case,  we  thinlc  it  fails  to  show  the 
establishment  of  such  a  usage  and  custom  on 
the  part  of  the  plaintiff  in  error  as  would 
make  it  liable  as  a  common  carrier  until  no- 
tice is  given  by  it  to  the  consignee  of  the  ar- 
rival of  his  goods.  The  plaintiff  below  tes- 
tified in  his  own  behalf,  in  effect,  that  he 
was  never  given  any  notice  of  the  arrival  of 
these  goods  sued  for  until  after  they  were 
destroyed  by  fire;  that  the  company's  agent 
usually  sent  out  postal  cards  stating  that 
there  were  so  many  cases  of  shoes,  notions, 
etc.,  arrived  at  a  certain  time,  and,  if  not 
removed  within  a  specified  time,  they  would 
be  subject  to  a  certain  amount  of  demurrage. 
This  card  he  had  not  received  before  the 
destruction  of  these  goods  by  fire.  The  card 
referred  to  was  only  a  notice  to  the  con- 
signee that  unless  the  goods  were  removed  by 
a  certain  time  he  would  be  charged  storage 
for  them,  and  he  testified  that  he  thought 
the  main  feature  of  the  notice  was  to  carry 
out  its  purpose  of  not  charging  such  storage 
or  demurrage  until  after  it  gave  that  notice, 
and  he  further  admitted  in  his  testimony 
that  he  could  not  say  that  he  had  always 
been  getting  such  notices  on  the  arrival  of 
bis  goods  at  the  defendant's  depot  in  Cordele. 
There  were  a  few  other  witnesses  introduced 
who  testified  to  receiving  the  same  notice 
as  to  goods  consigned  to  them.  We  do  not 
think  it  can  be  fairly  inferred  from  the  con- 
tents of  this  notice  that  it  was  the  inten- 
tion of  the  plaintiff  in  error  to  remain  liable 
as  a  common  carrier  while  the  goods  were 
stored  in  its  warehouse  at  the  point  of  des- 
tination until  notice  of  their  storage  was 
given  to  the  consignee,  but  the  evident  pur- 
pose of  this  notice  was  simply  to  notify  the 
consignee  that  if  he  did  not  remove  his 
goods  at  a  certain  time  he  would  likewise  be 
charged  with  storage.  The  only  custom, 
then,  the  record  tends  to  establish  was  for 
the  company  to  give  such  notice  to  a  party 
before  preferring  against  him  a  charge  for 
demurrage,  and  we  cannot  see  how  it  can  be 
implied  from  this  custom  that  the  company 
thereby  agreed  to  remain  liable  as  a  com- 
mon carrier  up  to  the  time  of  the  notice 
in  reference  to  storage.  It  is  true  there  was 
some  evidence  introduced  in  behalf  of  the 
plaintiff  below  by  two  or  three  witnesses 
that  they  had  received  notices  to  the  effect 
that,  unless  their  goods  were  removed  from 
the  company's  warehouse,  they  would  be 
held  or  stored  at  the  owner's  risk.  It  might 
with  plausible  force  be  argued  that  a  notice 
of  this  sort  carried  with  it  the  Implication 
that  the  common  carrier  retained  the  goods 
entirely  at  its  own  risk  as  a  common  carrier 
or  an  insurer  of  their  safety  until  this  no- 
tice is  given.  But  the  evidence  in  the  record 
absolutely  fails  to  establish  anything  like  a 
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general  custom  of  the  company  to  give  such 
notice,  and  it  was  on] j  shown  In  one  or  two 
Isolated  instances.  The  testimony  in  be- 
tialf  of  the  company  was  to  the  effect  that 
there  was  no  special  custom  of  dealing  with 
customers  in  reference  to  giving  them  notice 
In  regard  to  the  arrival  of  freight;  that  they 
were  sometimes  notified  by  postal  cards, 
sometimes  by  telephone,  by  draymen,  and  in 
person;  and  we  think  there  is  nothing  in  the 
record  to  contradict  the  proof  offered  in  be- 
half of  the  company  that  there  was  really  no 
fixed  rule  upon  this  subject.  The  evidence 
falls  to  establish  such  a  usage  or  custom  on 
the  part  of  the  company's  employes  as  would 
authorize  the  conclusion  that  the  company, 
at  this  particular  station,  had  waived  its 
clear  legal  rights  simply  as  a  warehouseman, 
and  had  assumed  the  responsibility  of  a  com- 
mon carrier  and  insurer  of  the  property  up 
to  the  time  of  giving  notice  to  the  consignee 
that  his  goods  had  arrived  at  destination,  and 
bad  been  stored  In  its  warehouse. 

4.  Complaint  is  made  in  the  motion  for  a 
new  trial  that  the  court  erred  in  permitting, 
over  objection  of  counsel  for  the  company, 
plaintiff's  attorney  to  argue  to  the  Jury  in 
conclusion  that  the  plaintiff  was  entitled  to 
recover  of  the  defendant  at  least  his  pro  rata 
of  the  insurance  money  upon  the  contents  of 
the  depot.  While  there  is  some  evidence  in 
the  record  showing  that  there  was  a  collec- 
tion of  some  insurance  money  as  the  result 
of  loss  occasioned  by  this  fire,  yet  the  evi- 
dence is  uncontradicted  that  none  of  the 
{roods  of  the  defendant  in  error  were  cover- 
ed by  this  insurance,  nor  does  it  appear  that 
the  company  received  anything  from  the  in- 
surance company  on  account  of  plaintiff's 
loss.  It  was  therefore  error  to  permit  coun- 
sel for  plaintiff  below  to  contend  for  liability 
of  the  railway  company  on  account  of  any  in- 
surance it  collected  growing  out  of  this  fire. 
Judgment  reversed.  All  the  Justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 

(in  Oa.  87) 

FRANKS  V.  GRESS  LUMBER  00. 

(Supreme  Court  of  Georgia.    June  6.  1900.) 

DBSPOSmONS— BXCEPTIONS  TO  INTBRROOA- 
TORIES— EVIDENCE. 

1.  **No  exception  to  a  written  interrogatory, 
on  the  ground  that  it  is  a  leading  question, 
Khali  prevail,  unless  it  be  filed  with  the  inter- 
rogatories before  the  issuing  of  the  commis- 
sion." 

2.  Some  of  the  answers  to  the  interrogatories 
which  were  ruled  out  related  to  matters  which 
were  relevant,  and  some  of  the  interrogatories 
which  were  properly  objected  to  were  not  sub- 
ject to  the  objection  that  they  were  leading. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilcox  county; 
C.  G.  Smith,  Judge. 

Action  by  W.  M.  Franks  against  the  Gress 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 

Bankston  &  Gannon,  for  plaintiff  In  error. 


COBB,  J.  Franks  sued  the  Qress  Lumber 
Oompany  upon  an  account  for  goods  sold  and 
delivered,  and  at  the  trial  a  nonsuit  vns 
awarded.  The  case  is  here  upon  a  bill  of 
exceptions  sued  out  by  the  plaintiff,  in  wtaicSi 
he  complains  of  certain  rulings  of  the  Jtidge 
on  the  admissibility  of  testimony  and  of  the 
Judgment  granting  a  nonsuit  The  plaintiff 
endeavored  to  make  out  his  case  by  the  testi- 
mony of  himself  and  another  witness  contain- 
ed in  answers  to  Interrogatories.  Numeions 
interrogatories  were  propounded  to  each  wit- 
ness, and  the  Judge  refused  to  admit  the  an- 
swers to  a  number  of  them,  for  the  reason 
that  the  interrogatories  were  leading.  Some 
of  the  answers  ruled  out  were  to  interroga- 
tories to  which  no  exception  had  been  taken, 
on  the  ground  that  they  were  leading,  ^or 
to  the  trial,  while  the  greater  number  were 
made  the  subject  of  exception  in  compliance 
with  the  rule  of  court  which  required  that 
the  exceptions  shonld  be  filed  with  the  Inter- 
rogatories before  the  Issuing  of  the  commis- 
sion. Common-Law  Rule  37,  Civ.  Code,  f 
6668.  Some  of  the  evidence  which  was  ruled 
out  was  dearly  relevant*  and  it  therefore  be- 
comes necessary  to  determine  whether  the 
court  committed  error  in  characterhElng  the 
interrogatories  as  leading  questions.  A 
"leading  question"  has  been  defined  to  be 
one  which  directly  suggests  the  answer  ex- 
pected. 1  QreenL  Ev.  (16th  Bd.)  i  434.  ««A 
'leading  question*  is  one  which  suggests  to 
the  witness  the  answer  desired,  or  which, 
embodying  a  material  fact,  admits  of  a  con- 
clusive answer  by  a  simple  negative  or  af- 
firmative." 8  Tayl.  Ev.  (9th  Ed.)  i  1404.  In 
Denson  v.  Miller,  83  Ga.  275,  Judge-  Lyon 
says  that  "interrogatories,  to  be  objectionable 
as  leading,  must  suggest  the  answer  to  the 
witness."  In  Insurance  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  £.  18,  it  was  held  that  Inter- 
rogatories which  assumed  material  facts  in 
controversy  are  manifestly  objectionable  as 
being  leading.  In  the  opinion  CJhief  Justice 
Bleckley  says:  "This  sort  of  assumption  is 
one  of  the  most  pernicious  forms  in  which  the 
vice  of  leading  questions  can  nuke  its  appear- 
ance, its  tendency  being  to  induce  the  witness 
to  adopt  the  theory  of  facts  propounded  by 
the  examiner,  and  shape  his  testimony  in  a 
way  to  lend  support  to  that  theory.  Even 
an  honest  and  well-meaning  witness  may 
sometimes  be  drawn  by  this  device  into  color> 
I  Ing  the  letter,  if  not  the  spirit,  of  his  evidence 
I  more  highly  than  the  exact  truth,-  so  far  as 
I  his  knowledge  of  it  extends,  would  warrant 
I  It  is  not  lawful,  as  a  general  rule,  to  pro- 
pound in  chief  'questions  which  Involve  or  as- 
sume the  answer  which  the  party  desires  the 
witness  to  make,  or  which  suggest  disputed 
facts  as  to  which  the  witness  is  to  testify.' 
1  Whart  Ev.  §  499;  Steph.  Dig.  Ev.  art  128." 
See,  also.  Green  v.  State,  43  Ga.  3G8;  Powell 
V.  Railroad  Co.,  77  Ga.  192,  3  S.  E.  757;  Clark 
▼.  Fee,  86  Ga.  9,  12  S.  E.  181;  Railroad  Co. 
V.  Huggins,  89  Ga.  495,  501,  15  S.  E.  848; 
Railway  Co.  v.  Beauchamp,  93  Ga.  6,  9,  19  8. 
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E.  24.  In  Ewing  v.  Moses,  51  Go.  419,  Judge 
McCay  said:  "Unless  a  very  great  change  is 
made  in  the  mode  of  executing  interroga- 
tories, the  rule  against  leading  questions  must 
be  very  liberally  interpreted  in  such  cases. 
The  party  must  ask  all  his  questions  at  once. 
He  must  base  one  upon  the  answer  he  ex- 
pects to  another,  and  the  witness,  who  always 
has  an  opportunity  of  reading  over  the  whole, 
can,  if  he  desires,  easily  get  the  drift  of  the 
questions.  Why  be  so  precise  as  to  the  form, 
whm  this  broad  road  is  open  in  all  cases? 
This  is  one  of  the  evils  of  the  system,  and 
can  only  be  met  by  weighing  all  testimony 
thus  taken  with  caution.** 

Applying  these  principles  to  those  inter- 
rogatories in  the  present  case  the  answers  to 
which  related  to  matters  which  were  relevant 
to  the  issues  on  trial,  we  have  reached  the 
conclusion  that  at  least  some  of  them  were 
not  subject  to  the  objection  that  they  were 
leading.  It  would  not  be  profitable  to  em- 
body herein  all  of  the  numerous  interrogato- 
ries and  answers  which  are  contained  in  this 
record.  Upon  another  trial  the  presiding 
judge,  by  applying  the  rules  aboye  referred 
to,  and  exercising  that  liberality  in  faror  of 
allowing  the  eTidence  to  be  introduced  which 
is  indicated  by  Judge  McCay  in  the  ease  last 
cited,  will,  without  difficulty,  be  able  to  de- 
termine what  questions  should  be  allowed  and 
what  should  be  ruled  out.  Judgment  revers- 
ed. All  the  justices  concurring,  except  FISH, 
J.,  abeent  on  account  of  sickness. 


(110  Oa.  893) 

GORE  V.  MAT^BY  et  aL 

(Supreme  Court  of  Georgia.    June  4,  1900.) 

AOnON  ON  CONTRACT— ANSWER— DAMAGES 
FOR   BREACH— PROFITS. 

1.  An  answer  denying  liability  on  a  written 
(*ontract  upon  which  the  action  was  brought, 
on  the  ground  that  the  defendant,  because  of 
illiteracy  and  consequent  inability  to  read,  was 
induced  to  sign  the  instrument  by  the  false 
and  fraudulent  representations  of  the  plain- 
tififs'  agent  respecting  its  contents,  of  which  he 
was  ignorant,  and  to  thus  apparently  make  a 
contract  entirely  different  from  that  Into  which 
,he  believed  he  was  entering,  and  with  a  person 

he  did  not  intend  to  contract  with  at  afl,  and 
setting  up  what  the  real  contract  was,  is  not 
demurrable,  as  seeking  to  add  to  or  vary  the 
terms  of  a  valid  written  instrument. 

2.  Damages  in  the  nature  of  expenses  neces- 
sarily incurred  because  of  the  breach  of  a  con- 
tract, and  traceable  solely  to  such  breach,  may 
be  pleaded  in  defense  to  an  action  on  the  con- 
tract. 

3.  So.  too,  may  profits  capable  of  exact  com- 
putation, if  the  loss  of  the  same  Is  directly  due 
to  the  breach  of  the  contract,  and  if  the  dam- 
ages resulting  from  such  loss  are  such  as  must 
have  been  within  the  contemplation  of  the  par- 
ties when  entering  Into  the  contract 

4.  The  court  erred  in  striking  certain  por- 
tions  of  the  defendant's  answer,  as  the  same 
set  up  valid  matters  of  defense. 

(Syllabus  by  the  Court). 

Error  from  superior  court,  Randolph  coun- 
ty;  H.  C.  Sheffield,  Judge. 
Ac1ii)n   by   Malsby  &  Co.   against  A.   F. 


Gore.    Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

Wm.  D.  Kiddoo,  for  plaintiff  in  error.    Ar- 
thur Hood,  for  defendants  in  error. 

LEWIS,  J.  Malsby  &  Co.  brought  suit 
against  A.  F.  Gore  in  Randolph  superior  court 
upon  a  promissory  note  dated  February  14, 
1896,  due  December  15,  189S,  for  $600,  with 
interest  at  8  per  cent,  per  annum  from  ma- 
turity, and  10  per  cent  attorney's  fees,  pay- 
able to  plaintiffs,  and  given  "for  balance  or 
difference  due  on  one  forty  horse  Erie  City 
Iron  Works  engine,  one  No.  9  forty-five  horse 
return  tubular  Erie  City  Iron  Works  boiler," 
a  copy  of  which  note  was  attached  to  plain- 
tiffs' petition.  To  this  petition  the  defend- 
ant filed  the  following  answer:  "(1)  He  ad- 
mits he  is  a  resident  of  Randolph  county. 
@)  He  denies  that  he  is  indebted  to  the  pe- 
titioner in  the  sum  of  $600,  besides  interest  at 
8  per  cent  from  nuiturlty,  and  10  per  cent, 
on  amount  due  as  attorney's  fees;  but  he 
admits  that  he  signed,  with  his  mark,  the 
note  described  in  plaintiffs'  petition,  but  he 
says  that  said  note  does  not  set  forth  the 
true  contract  made  at  the  time  the  same  was 
feigned.  (3)  He  says  that  the  signature  to 
said  note  was  secured  by  fraud,  and  that  the 
fraud  was  perpetrated  upon  him  in  this  way: 
He  is  illiterate,  unable  to  read  or  write,  and 
ignorant  and  did  not  know,  until  long  after 
said  note  was  signed,  that  the  same  was 
made  payable  to  Malsby  &  Co.,  nor  did  he 
make  with  said  Malsby  &  Co.,  that  he  knew 
and  believed  at  the  time,  any  contract  what- 
ever as  to  the  articles  described  in  the  note 
sued  on,  or  as  to  any  other  thing;  nor  did 
he  know  that  the  said  note  failed  to  set 
forth  the  true  contract  made  by  him  with 
the  person  hereinafter  named,  but,  on  the 
contrary,  by  false  and  fraudulent  represei> 
tations  of  the  said  party  that  the  same  con- 
tained the  contract  was  induced  to  sign  the 
same,  believing  at  the  time  that  he  was  sign- 
ing a  note  payable  to  the  Nbrthington-Mua 
ger-Pratt  Company.  Before  and  at  the  time 
said  note  was  signed,  one  P.  H.  Baker  came 
to  his  residence  In  Randolph  county,  Ga.,  and 
where,  at  the  time,  he  owned  and  was  run- 
ning a  public  gin,  and  represented  himself 
as  the  agent  oil  the  said  Northlngton-Munger- 
Pratt  Company,  and  proposed  to  sell  to  him 
what  is  known  as  the  'Munger  System  of 
Ginning,'  furnish  all  the  necessary  machin- 
ery, including  the  boiler  and  engine  named 
In  the  note  sued  on,  and  all  necessary  attach- 
ments and  fittings,  and  to  put  up  the  same 
in  good  running  order,  and  to  take  in  part 
pay  therefor  defendant's  old  engine,  boiler, 
and  some  other  old  machinery,  and  for  which 
ho  was  to  pay  the  sum  of  $2,500  additional, 
in  several  payments,  and  the  whole  of  the 
machinery  was  to  be  shipped  to  Weston,  Ga., 
by  the  1st  day  of  June,  1898,  this  defendant 
to  pay  the  freight  on  said  machinery,  and 
to  haul  the  same  from  Weston,  Ga.,  to  his 
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home  place;  and  this  defendant  and  the 
said  P.  H.  Baker,  representing  himself  as 
the  agent  of  the  aforesaid  Northington-Mnn- 
ger-Pratt  Company,  did  enter  Into  a  contract 
thereto  in  the  terms  proposed,  and  the  said 
P.  H.  Baker  prepared  and  drafted  all  the  pa- 
pers in  reference  thereto.  Including  the  note 
sued  on,  and  falsely  represented  to  this  de- 
fendant that  the  said  papers  so  drawn,  in- 
cluding the  note  sued  on,  embodied  the  con* 
tract,  as  hereinbefore  set  forth,  and,  know- 
ing that  the  defendant  could  not  read  or 
write,  fraudulently  took  advantage  of  his 
ignorance,  and  failed  to  put  In  the  said  note 
the  terms  of  said  contract,  and  the  same,  by 
said  fraud,  does  not  contain  all  of  the  said 
contract,  nor  show  all  of  the  consideration 
therefor,  nor  the  obligation  that  the  said 
Baker,  as  agent,  entered  into  with  reference 
to  the  matter,  and  especially  as  to  the  said 
engine  and  boiler,  the  obligations  to  ship 
them  to  defendant  by  the  1st  day  of  June, 
1898,  with  all  necessary  attachments  for  both 
engine  and  boiler,  and  to  put  up  the  same, 
nnd  connect  it  with  other  machinery  of  the 
said  Munger  system,  and  to  furnish  a  ma- 
chinist to  run  the  same  until  it  was  fully 
proved  that  the  whole  was  in  good  running 
order,  and  also  put  in  the  said  note  name  of 
plaintiff  as  payee  instead  of  the  said  North- 
ittgton-Munger-Pratt  Company.  The  defend- 
ant never  knew  of  these  fraudulent  acts  per- 
petrated on  him  by  the  plaintiffs  until  the 
XorthiDgton-Munger-Pratt  Company  had  sent 
a  machinist  to  put  up  the  ginning  machinery, 
and  he  had  almost  completed  that  part  of 
the  work,  and  defendant  called  his  attention 
to  the  fact  that  he  would  have  to  put  up  the 
engine  and  boiler,  and  make  all  the  necessary 
attachments  to  the  machinery,  when  he  de- 
clined to  do  so,  saying  that  it  was  not  part 
of  his  company's  contract,  and  then  for  the 
first  time  he  was  led  to  suspect  that  a  fraud 
had  been  committed  by  the  said  P.  H.  Baker, 
and  examined  the  papers  left  with  him  by 
the  said  P.  H.  Baker,  and  he  ascertained 
that  the  engine  and  boiler,  'with  all  attach- 
ments,' was  ordered  from  the  plaintiffs.  And 
he  alleges  that  although  the  said  plaintiffs 
shipped,  not  from  Atlanta,  whence  defendant 
was  to  pay  freight,  but  from  Erie,  Pa.,  the  said 
engine  and  boiler,  they  did  so  to  Richland, 
Ga.,  and  not  to  Weston,  Ga.,  and  also  ship- 
ped another  engine  and  boiler  to  defendant, 
in  the  same  car,  that  was  intended  for  one 
W.  O.  Barbae,  and  before  the  railway  com- 
pany would  deliver  the  machinery  to  him  it 
required  him  to  pay  the  extra  freight  from 
Richland  to  Weston  on  all  the  car  contain- 
ed, and  In  consequence  of  said  wrongful  ship- 
ment he  paid  out  in  freight  the  sum  of  twen- 
tj'-seven  dollars  and  seventy  cents  more  than 
he  would  have  had  to  pay  had  the  same  been 
first  shipped  to  him  at  Weston,  Ga.,  and  he 
was  required  to  pay  freight  from  Erie,  Pa., 
and  not  from  Atlanta,  Ga.,  and  he  alleges  that 
this  was  more  than  he  ought  to  have  paid, 
the  amount  not  yet  ascertained,  and  he  asks 


that  he  may  hereafter  insert  the  same.  The 
plaintiff  liaving  failed  to  send  him  the  neces- 
sary attachments  agreed  to  be  furnished,  he 
was  compelled,  as  the  ginning  season  was 
approaching,  to  buy  at  Columbus  and  Daw- 
son, Ga.,  the  same  at  an  expense  of  fifty- 
seven  dollars  and  forty-one  cents  for  the 
same,  and  expenses  going  and  sending  there- 
for (a  full  statement  of  which  is  annexed  as 
an  exhibit  to  this  answer).  The  plaintiffs 
having  failed  to  send  any  machinist  to  put 
up  said  boiler  and  engine,  and  make  the  at- 
tachments to  the  other  machinery  aforesaid, 
and  delay  in  attempting  to  get  the  one  sug- 
gested by  the  said  P.  H.  Baker,  the  defend- 
ant hired  another,  and  proceeded  to  have  the 
said  engine  and  boiler  put  in  place,  and  all 
attachments  made,  and  the  same  put  to  work, 
at  an  expense  of  nhiety  dollars  and  sixty 
cents  (a  full  statement  of  which  is  also  an- 
nexed as  an  exhibit  to  this  answer);  and,  in 
consequence  of  the  said  fraud  committed  by 
the  plaintiffs  through  their  agent,  said  plain- 
tiffs should  not  recover  against  him  any  sum 
whatever  on  said  note,  the  same  being  void 
on  account  of  the  ftraud  before  alleged;  and 
because  of  the  said  fraud,  and  the  failnre  of 
the  plaintiffs  to  carry  out  the  obligations  of 
the  true  contract  entered  into,  the  considera- 
tion of  the  said  contract  has  failed  in  part, 
to  the  amount  of  one  hundred  and  seventy- 
five  dollars  and  seventy-one  cents,  and  the 
extra  freight  paid  hereafter  to  be  ascertain- 
ed, and  said  amount  ought  to  be  deducted 
from  the  amount  agreed  to  be  paid  under  the 
true  contract  (4)  For  further  answer,  the 
defendant  says  that  the  plaintiffs  are  indebt- 
ed to  him  in  the  sum  of  one  hundred  and  sev- 
enty-five dollars  and  seventy-one  cents  for  at- 
tachments, fittings,  work,  and  labor  in  and 
about  the  putting  up  the  engine  and  boiler 
named  in  the  note  sued  on,  and  extra  freight 
and  expenses  paid  on  account  of  the  failure 
of  plaintiffs  to  carry  out  their  obligations  un- 
der the  true  contract  as  set  fiorth  In  para- 
graph 3  of  this  answer  (full  particulars  of 
which  are  set  forth  in  the  exhibits),  and  he 
prays  that  the  amount  may  be  set  off  against 
the  plaintiffs*  claim.  (5)  Further,  answering, 
the  defendant  says  that,  for  the  reasons  that 
the  plaintiffs  did  not  comply  with  the  cross 
obligations  and  independent  covenants  aris- 
ing under  the  contract  made  as  to  the  mat- 
ters in  their  petition  alleged  and  set  forth  in 
paragraph  3  of  this  answer,  and  the  great  de- 
lay occasioned  thereby,  by  which  the  defend- 
ant was  unable  to  commence  ginning  for  the 
public  at  the  beginning  of  the  cotton  season, 
August  1,  1898,  and  not  until  the  7th  day  of 
September,  1898,  which  he  would  have  been 
able  to  do  had  plaintiffs  complied  with  their 
obligations  under  the  contract,  plaintiffs  have 
injured  and  damaged  this  defendant  in  the 
sum  of  two  hundred  dollars  over  and  above 
amount  claimed  as  set-off,  etc.,  and  defend- 
ant prays  that  said  amount  of  two  hundred 
dollars  may  be  deducted  from  plaintiffs' 
claim  by  way  of  recoupment" 
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To  tlilB  answer  the  defendant  filed  an 
amendment  alleging  that  before  he  could  get 
posseaslon  of  the  engine*  boiler,  fixtures,  etc., 
be  was  required  to  pay  the  freight  from  Brie, 
Pa.«  to  Richland,  Ga.,  and  then  local  freight 
from  Richland  to  Weston,  Ga.,  while  the  true 
contract  between  the  imrties  required  that 
said  freight  should  either  be  shipped  from  At- 
lanta, Ga.,  or  from  Birmingham,  Ala.,  and 
tbat  the  amount  he  paid  for  freight  was  much 
larger  than  under  the  contract  he  ought  to 
have  been  required  to  pay  by  the  sum  of 

eighty-five  dollars  and cents,  and  plain- 

tlffs  damaged  him  to  said  amount  by  improper 
shipment  of  the  goods.  Defendant  a^ed  that 
this  amount  be  deducted  from  the  true 
amount  due  by  him  to  plaintiffs.  Defendant 
further  amended  his  plea  by  adding  to  the 
third  paragraph  thereof  the  following:  "The 
note  described  therein,  nor  the  contemporane- 
ous order  and  papers  also  described  therein, 
were  never,  before  the  signing  of  said  notes 
or  said  contemporaneous  papers,  read  over 
to  him  by  the  said  P.  H.  Baker,  nor  by  any 
one  else,  except  the  order  to  Northington- 
Munger-Pratt  Company,  which  was  read,  and, 
upon  objection  of  defendant  that  it  did  not 
contain  former  statement  that  the  company 
was  to  pay  wages  of  man  to  put  up  machhi- 
ery,  he  represented  that  he  had  stricken  that 
ont,  nor  were  any  of  the  same  read  over  to 
him  until  long  afterwards,  and  after  the  Man- 
ger system  was  being  put  up  at  his  place." 
Also  by  adding  to  the  fifth  paragraph  the  fol- 
lowing:- "Had  the  said  engine,  boiler,  etc, 
been  delivered  at  the  time  agreed  upon,  he 
woold  have  been  able  to  gin  two  hundred 
bales  of  cotton  more  than  he  did  from  the 
opening  of  the  cotton  season  until  he  was  able 
to  do  so,  and  would  have  received  therefor 
one  dollar  per  bale;  that  he  did  gin  In  the 
cotton  season  the  year  before  175  bales  of 
cotton,  and  received  therefor  $175,  during  the 
Bame  time,  with  an  inferior  outfit,  and  in  the 
year  1899,  during  the  same  time,  201  bales 
of  cotton,  at  one  dollar  per  bale,  and  he  would 
have  ginned  the  same  number  in  1896  If  the 
machinery  had  arrived  as  agreed  to  be  de- 
livered." 

To  this  plea  and  the  amendments  thereto 
the  plaintiffs  demurred  upon  the  following 
grounds:  "(1)  That  matters  of  defense  set 
up  In  said  plea  seek  to  add  to  and  vary  the 
written  contract  sued  on  in  this  case.  (2) 
Because  the  allegations  of  fraud  as  set  out 
In  paragraph  3  of  defendant's  plea  are  too 
vague  and  uncertain,  and  do  not  allege  that 
the  contract  sued  on  was  not  read  over  to 
him,  and  because  the  matters  and  things 
therein  set  out  seek  to  contradict  and  vary  the 
contract  sued  on.  (3)  Because  the  matters  of 
defense  set  up  in  paragraph  5  of  defendant's 
plea,  setting  up  damages,  are  too  remote  and 
consequential,  and  not  set  forth  with  sufilcient 
particularity  to  put  piniutiffs  upon  notice  of 
what  particular  damages  were  claimed,  or 
how  and  In  whst  manner  defendant  was  dam- 
aired." 


After  argument  upon  this  demurrer,  the 
court  sustained  the  same,  striking  all  of  the 
answer  and  amendments  except  the  first  and 
second  paragraphs  thereof.  A  Jury  was  Im- 
paneled to  try  the  case,  and,  after  the  intro- 
duction in  evidence  by  plaintiffs  of  the  note 
sued  on,  the  trial  Judge  directed  a  verdict  in 
their  favor  for  principal,  interest,  and  attor- 
ney's fees  sued  for,  and  Judgment  was  accord- 
ingly entered.  To  the  order  striking  the 
defendant's  answer  as  amended,  except  the 
paragraphs  thereof  above  mentioned,  and  to 
the  direction  of  the  verdict  in  plaintiffs'  favor, 
the  defendant  excepts,  and  assigns  the  same 
as  error  in  his  bill  of  exceptions. 

1.  The  Judgment  of  the  court  below  sus- 
taining the  demurrer  to  the  answer  of  the 
defendant  was  doubtless  based  mainly,  if  not 
entirely,  upon  the  Idea  that  the  defendant 
was  seeking  to  vary  the  terms  of  an  express 
written  contract  by  parol  evidence.  We 
think  this  view  is  founded  upon  an  entire 
misconception  of  the  defense  sought  to  be 
established  by  this  answer.  It  does  not  seek 
to  vary  the  terms  of  a  contract  that  the  an- 
swer alleges  was  really  entered  into  between 
the  parties.  It  attacks  the  written  instru- 
ment sued  upon  as  having  been  fraudulently 
procured  by  misrepresentation  of  its  contents. 
In  the  first  place,  it  is  claimed  by  the  defend- 
ant that  he  had  never  made  any. contract 
with  the  plaintiffs,  or  with  any  one  who  pre- 
tended to  be  acting  as  the  plaintiffs*  agent  in 
this  case;  that  he  thought  he  was  giving  the 
note  payable  to  the  Northington-Munger- 
Pratt  Company;  that  he  did  not  know  MalSr 
by  &  Co.  at  all  in  the  transaction,  and  that 
Baker  represented  himself  as  the  agent  of 
the  NortWngton-Munger-Pratt  Company.  In 
short,  the  answer  clearly  indicates  that  there 
was  no  Intention  of  the  maker  of  this  note  to 
enter  into  any  sort  of  a  contract  with  Malsby 
&  Go.  or  their  agent.  It  further  appears  from 
the  answer  that  material  stipulations  were 
agreed  upon  between  this  agent  and  the  mak- 
er of  the  note  which  were  represented  by  the 
agent  to  have  been  embodied  in  the  note,  and 
which  induced  his  signature  to  the  same.  The 
defendant  was  Illiterate,  could  neither  read 
nor  write,  and  avers  the  note  was  never  read 
over  to  him  before  he  signed  it  We  think 
the  allegations  make  out  a  clear  case  of  the 
procurement  of  the  note  by  such  fraud  as 
would  render  it  absolutely  void  in  law;  and. 
instead  of  seeking  to  vary  a  written  contract 
by  parol  evidence,  he  is  simply  endeavoring 
to  show  what  the  real  contract  was,  and  that 
his  signature  to  what  purports  to  be  the  writ- 
ten contract  was  obtained  by  the  fraudulent 
misrepresentations  of  the  party  with  whom 
he  was  dealing.  The  facts  In  the  present 
case  bear  no  analogy  to  the  decisions  relied 
upon  by  counsel  for  the  defendant  In  error. 
For  instance,  in  the  case  of  Boynton  v.  Mc- 
Daniel,  97  Ga.  400,  23  S.  E.  824,  It  was  de 
elded:  "It  is  no  defense  to  an  action  upon 
a  promissory  note  tbat  the  maker,  relying  ov 
certain  r^resentations  made  by  another  at 
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the  time  of  Its  execution,  signed  the  note 
without  reading  it,  and  that  It  did  not  con- 
tain or  express  the  contract  as  actually  made, 
the  note  not  having  been  signed  under  any 
emergency,  there  being  nothing  to  prevent 
the  maker  from  reading  it,  and  no  sufficient 
excuse  for  failing  to  do  so  being  alleged.*' 
It  has  repeatedly  been  decided  that  when  one, 
through  his  own  negligence,  falls  to  Inform 
himself  about  the  contents  of  a  written  con- 
tract, he  will  not  be  allowed  to  vary  it  by 
parol  evidence.  But  the  difference  is  very 
marked  between  that  class  of  cases  and 
where  one,  from  illiteracy  or  ignorance,  is 
unable  to  read  the  writing  he  is  induced  to 
sign,  and  has  to  rely  upon  the  representations 
made  by  the  draftsman.  In  the  same  vol- 
ume (Robinson  v.  Donehoo,  07  Ga.  704,  25  S. 
E.  491)  it  is  recognized  that  there  are  author- 
ities which  hold  "that,  where  the  maker  of 
an  instrument  is  Illiterate  or  blind,  the  bur- 
den of  showing  that  it  was  read  over  to  him, 
and  that  he  understood  it,  is  upon  the  person 
claiming  rights  under  it;  while  others  hold 
that,  where  such  a  person  is  shown  td  have 
signed  the  paper,  the  presumption  is  that  it 
was  read  over  to  him."  In  adjudicating  this 
case  it  Is  not  necessary  to  determine  the  bet- 
ter weight  of  authority  upon  this  point;  for, 
as  above  indicated,  it  appears  that  the  note 
was  never  read  to  the  plaintiff  in  error.  In 
Carbine  v.  McCoy,  S5  Qa.  185,  11  S.  B.  651, 
It  was  decided:  "If  a  husband  and  wife 
agreed  that  he  sliould  make  to  her  a  deed 
conveying  an  estate  in  the  property  as  long 
as  they  should  reside  in  a  certain  place,  and 
she  fraudulently  instructed  the  scrivener  to 
so  draw  the  deed  as  to  convey  the  title  abso- 
lutely to  her  and  her  children,  reserving  to 
the  husband  only  a  life  estate,  and  he  was 
illiterate  and  deaf,  and  relied  on  his  wife's 
fidelity,  equity  will  afford  him  relief."  And 
it  was  further  decided  in  that  case  that  the 
court  below  was  not  authoi-ized  to  decide,  as 
matter  of  law,  that  the  plaintiff  was  not  en- 
titled to  relief  because  of  gross  carelessness 
in  not  knowing  and  understanding  the  terms 
of  the  deed  before  he  signed  it.  See,  also.  In 
this  connection,  Hansford  v.  Freeman,  d9  6a. 
376.  27  S.  B.  706.  In  Chapman  v.  Guano  Co., 
91  Ga.  821,  18  S.  E.  41,  where  a  note  was 
written  out  for  more  than  the  agreement, 
and  was  signed  by  the  maker  when  so  dark 
that  he  could  not  see  well,  but  signed  it  on 
the  representation  of  the  payee,  it  was  held 
that  this  constituted  a  good  defense  to  the 
note.  Certainly  it  would  be  equally  as  good 
a  defense  when  the  maker  could  not  read 
wliat  he  was  signing,  and  relied  upon  the 
representations  of  the  draftsman.  Numerous 
other  authorities  might  be  cited  to  sustain 
the  ruling  herein  announced.  In  fact,  we 
know  of  no  other  adjudication  of  this  or  any 
other  court  of  last  resort  at  all  in  conflict 
with  our  decision  in  this  case. 

The  point  made  in  the  second  ground  of 
the  demurrer,  that  the  answer  did  not  allege 
the  contract  sued  on  was  not  read  over  to 


him,  was  cored  by  the  amendment  to  the 
plea;  and  the  ground  in  the  demurrer  that 
the  allegations  of  fraud  in  defendantfa  plea 
were  too  vague  and  uncertain  was  without 
merit,  for  we  think  that  the  fraudulent  con- 
duct of  the  party  with  whom  this  defendant 
was  dealing  was  very  specifically  and  definite- 
ly set  out 

2.  The  answer  also  claims  damages  In  the 
nature  of  expenses  necessarily  Incurred  be- 
cause of  the  breach  of  the  contract  which  it 
alleges  was  actually  made  between  the  par- 
ties. Attached  to  the  answer  In  the  record 
is  an  itemized  statement  of  these  expenses. 
It  will  be  observed  that  there  is  no  special 
demurrer  filed  to  this  portion  of  the  answer. 
The  answer  on  the  subject  of  damages  might 
be  considered  as  a  plea  In  conflict  with  that 
portion  thereof  which  attacks  the  contract 
sued  upon  on  the  ground  of  fraud.  If  the  de- 
fense based  upon  the  alleged  fraudulent  pro- 
curement of  the  note  should  be  sustained  hy 
proof,  then  we  think  It  would  necessarily  fol- 
low that  there  could  be  no  recovery  on  the 
note,  and  that  would  be  an  end  to  this  litiga- 
tion; for  we  do  not  see  how  the  defendant 
would  be  entitled  to. recoup  damages  growing 
out  of  a  contract  not  sued  upon  In  the  case. 
If,  however,  the  Jury  should  find  the  ccm- 
tract  was  with  Malsby  &  Co.,  then  they  could 
adjust  the  equities  between  the  real  contract- 
ing partlea 

3.  The  only  remaining  ground  In  the  demur- 
rer is  that  "the  matters  of  defense  set  up  In 
paragraph  5  of  defendant's  plea,  setting  up 
damages,  are  too  remote  and  oonseqoentlal, 
and  not  set  forth  with  sufficient  particularity 
to  put  plaintiffs  upon  notice  of  what  particular 
damages  were  claimed,  or  how  and  in  what 
manner  defendant  was  damaged.''  We  think 
the  amendment  allowed  to  that  paragraph  of 
the  plea  fully  meets  all  the  objections  set 
forth  in  this  ground  of  the  demurrer.  This 
amendment  speciflcally  eets  forth  how  the 
damages  were  sustained  hi  consequence  of 
the  defendant  below  being  delayed  in  com- 
mencing his  ginning  operationa  The  length 
of  this  delay  was  specified,  and  the  amount  of 
cotton  that  he  was  thus  deprived  of  ginning 
for  the  public  was  speciflcally  set  forth. 
When  the  parties  entered  hito  a  contract  for 
the  purchase  of  this  machinery,  defendant  wna 
then  engaged  in  the  business  of  ginning  for 
the  public  and  had  been  for  yearn  prevloua. 
It  was  clearly  contemplated  that  he  desired 
this  new  machinery  for  the  purpose  of  en- 
gaging in  this  business,  which  was  to  start 
at  the  time  designated  by  the  defendant  in 
hie  answer,  and  delay  in  furnishing  and  prop- 
erly fitting  up  the  machinery  for  service  dur- 
ing the  ginning  season  would  necessarily  re- 
sult in  loss  to  the  defendant,  which  must  hare 
been  in  contemplation  of  the  parties  at  the 
time  their  contract  was  made.  We  do  not 
think  the  provisions  of  Civ.  Code,  i  8798, 
which  declares  that  remote  or  ccmsequentiai 
damages  are  not  allowed  whenerer  they  can- 
not be  traced  solely  to  the  breach  of  the  oon- 


Ga.) 


HAIKALSON  t.  CAB60K. 


819 


tmct,  or  uuen  tliey  are  caxMble  of  exiu*t  com- 
putatloD,  apply  to  the  facta  set  up  In  the  an- 
swer in  the  present  case.  In  Parker  y.  Fore- 
hand, 09  Ga.  745,  28  a  B.  400,  hi  commenting 
npon  that  section  of  the  Code  (CMe  1882,  i 
2944),  Justice  Lumpkin  said:  "Such  a  rule 
a  surely  not  to  be  held  applicable  to  a  case 
where  it  appears  tiiat  the  contract  is  of  such 
a  nature  that  it  must,  of  necessity,  be  known 
to  the  party  deliberately  and  wrongfully  rlo- 
latlng  hie  obligations  that  a  breach  of  the 
same  will  inevitably  result  in  the  rery  kind 
of  damages  to  the  other  party  of  which  the 
declaration  complains.  In  such  a  case,  the 
inference  is  warranted  that  the  damages  in 
question,  though  to  some  extent  remote  and 
difficult  of  exact  computation,  must  have  been 
within  the  contemplation  of  both  parties  when 
entering  Into  the  contract;  and,  where  these 
damages  are  substantial  in  the  essential  in- 
gredient of  actual  injury,  they  Justly  call  for 
compensation.*'  See,  also,  Walden  ▼.  Tele- 
graph Co..  105  Ga.  275-27a  31  S.  B.  172. 
where  It  was  held:  *'In  an  action  against  a 
telegraph  company,  claiming  damages  for  fail- 
ure to  transmit  a  message  containing  an  order 
for  goods  which  had,  before  the  delivery  of 
the  message  to  the  telegraph  company,  been 
sold  by  the  sender,  the  profits  lost  by  the 
fUlnre  to  receive  the  goods  are  not  too  remote 
to  be  the  subject  of  recovery.**  See,  also,  Van 
Winkle  V.  WUkins,  81  Ga.  98,  7  S.  E.  044,  and 
Stewart  v.  House  Co.,  75  Ga.  582,  where  loss 
of  profits  of  a  hotel  keeper  occasioned  by 
failure  of  bis  lessor  to  make  necessary  repairs 
of  leased  premises  were  held  to  be  recover- 
able. 

5.  From  the  above  recital  of  facts  it  will 
be  seen  that  the  court  sustained  the  demurrer 
as  to  all  the  portions  of  the  defendant's  an- 
swer embodied  In  the  foregoing  opinion,  and 
practically  deprived  him  of  any  defense  what- 
ever to  the  action  upon  the  note.  For  the 
reasons  above  given,  we  think  these  portions 
thos  stricken  contained  valid  matters  of  de- 
fense, and  that  the  court,  therefore,  erred  in 
sustaining  the  demurrer  to  the  same,  and  in 
directing  a  verdict  for  the  plaintiffs.  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  FISH,  J.,  absent  on  account  of  slck- 


(111  Ga.  S7) 

HAIRAL80N  T.  CARSON. 

(Snpreme  Court  of  Georgia.    June  6,  1900.) 

CANCBLULTION  OF  INSTRUMENTS— BQmTT— 
INJUNCTION. 

1.  A  court  of  equity  will  not  decree  the  can- 
cellation of  a  paper,  when  so  doing  i^  in  no  way 
essential  to  the  protection  of  the  party  seeking 
Bach  relief. 

2.  Bven  if  a  prayer  for  ''general  relief"  can 
ander  any  circumstances  be  treated  as  a  prayer 
for  an  injunction,  a  petition  which  has  no 
standing  in  court  as  one  for  injunction,  other* 
wise  than  by  virtue  of  the  general  prayer,  and 
which  is  in  other  respects  without  equity,  will 
not  be  letained.  when  it  is  apparent  from  the 
petition  itself  that  the  plaintiff  is  not  seeking 


an  interlocutoiT  Injunetloii,  by  which  alone  he 
could  be  afforded  adequate  relief,  and  that  a 
permanent   injunction   after   a   final    hearing 
would  be  unavailing. 
(Syllabus  by  the  Court). 

Brror  from  superior  court,  Telfair  county; 
a  O.  Smith,  Judge. 

Action  by  W.  H.  Hairalson  against  J.  R.  N. 
Carson.  Judgment  flor  defendant,  and  plain- 
tiff brings  error.    AfDrmed. 

D.  C.  McLennan,  for  plaintiff  in  error.  D. 
M.  Roberts  and  B.  M.  Frizzelle,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  The  plaintiff  in  error.  W. 
H.  Hairalson,  brought  a  petition  against  J. 
R.  N.  Carson;  alleging,  in  substance,  the  fol- 
lowing: Hairalson  purchased  from  Carson 
certain  sawmill  machinery,  and  gave  for  the 
same  a  negotiable  promissory  note,  due  on 
the  1st  day  of  December,  1899.  The  instru- 
ment embracing  the  note  also  contained  a 
mortgage  on  the  property  purchased.  The 
defendant  fraudulently  represented  to  the 
plaintiff  at  the  time  of  the  sale  that  the  ma- 
chinery was  in  good  condition,  in  first-class 
order,  and  would  do  good  work,  whereas  it 
was  very  inferior  in  character,  badly  worn, 
'^almost  wholly  worthless,  and  of  no  value  at 
alL*'  A  portion  of  the  machinery  belonged 
to  one  Bankston,  to  whom  the  plaintiff  was 
compelled  to  surrender  it  Upon  inquiry, 
plaintiff  ascertained  that  the  rest  of  the  ma- 
chinery had  been  sold  to  the  defendant  by 
Redmond  &  Wilson,  which  firm  "had  a  mort- 
gage on  it,  and  a  reservation  of  title  until 
the  same  was  paid  for,  and  that  the  purchase 
price  is  BtiU  due  by  the  said  Carson."  As 
soon  as  the  plaintiff  became  apprised  of  these 
facts,  he  offered  to  rescind  the  contract,  but 
Carson  declined  to  do  so.  The  petition  con- 
cludes as  follows:  "Petitioner  alleges  that 
the  said  J.  R.  N.  Carson  is  insolvent  and 
that,  without  the  aid  of  the  state's  writ  of 
injunction,  he  is  without  remedy  in  the  event 
that  said  Carson  should  trade  said  note  and 
mortgage  to  an  Innocent  purchaser  without 
notice,  and  thereby  prevent  the  defense  of 
nudum  pactum  or  failure  of  consideration. 
Petitioner  avers  that  the  said  defendant  is 
trying  to  dispose  of  said  note  and  mortgage, 
and  fears  that  he  will  trade  the  same  to 
some  innocent  purchaser,  and  that  he  will 
thereby  be  cut  off  from  his  defense  against 
the  enforcement  of  the  collection  of  the  said 
note  and  mortgage.  Petitioner  alleges  that 
said  note  and  mortgage  is  entirely  without 
any  consideration,  and  was  obtained  by  thu 
fraudulent  representations  of  the  said  J.  R. 
N.  Carson,  made  to  petitioner,  relative  to  said 
sawmill"  machinery.  "Wherefore,  petitioner 
prays  that  the  said  note  and  mortgage  be  de- 
livered up  and  canceled,  as  being  fraudulent 
and  without  consideration,  and  that  process 
do  issue,  requiring  the  defendant,  J.  R.  N. 
Carson,  to  be  and  appear  at  the  next  October 
term,  1890,  of  Telfair  superior  court,  to  an- 
swer your  pt'titioner's  complaint,  and  that 
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he  bftTe  such  other  and  farther  rellefl  as  he 
18  entitled  to.**  At  the  appearance  term  of 
the  court  the  plaintiff's  petition  was  dismiss- 
ed on  demurrer,  and  he  excepted. 

L  Treating  the  petition  as  one  for  cancel- 
lation merely,  it  Is  manifestly  without  equity. 
The  superior  court  will  not,  in  the  exercise 
of  its  chancery  powers,  grant  relief  when 
it  is  in  no  way  essential  to  the  protection  of 
the  party  seeking  it.  This  Is  a  fundamental 
principle  of  equity  Jurisprudence,  and  rests 
upon  the  simple  reason  that  a  court  will  not 
do  a  thing  which  is  entirely  useless.  As  be- 
tween Hairalson  and  Carson,  there  was  no 
need  for  cancellation;  for,  in  the  event  of  an 
attempt  by  the  latter  to  enforce  the  collec- 
tion of  the  note  by  legal  proceedings,  Hairal- 
son would  have  nothing  to  do  but  to  interpose 
his  defense,  and  thus  prevent  the  rendition 
of  a  Judgment  against  him. 

2.  The  only  need  which  Hairalson  really 
had  for  equitable  relief  was  to*  prevent  Car- 
son from  transferring  the  note  before  its 
maturity  to  an  innocent  purchaser,  who 
would  have  the  right  to  collect  it  without  re- 
gard to  the  equities  between  Hairalson  and 
Carson.  It  is  to  be  observed,  however,  that, 
although  the  plaintiff  alleged  facts  which 
would  have  warranted  the  granting  of  such 
relief,  he  did  not  undertake  to  pray  for  the 
same.  It  is  certain  that  his  petition  did  not 
contain  a  specific  prayer  for  injunction.  It 
does  contain  a  prayer  for  general  relief,  but 
we  are  clear  that  he  was  not  entitled,  for  this 
reason,  to  have  his  petition  retained  in  court 
as  a  petition  for  injunction.  Where  a  specific 
prayer  in  an  equitable  petition  is  followed  by 
a  prayer  for  general  relief,  the  plaintiff  is 
not  entitled  under  the  latter  to  any  relief 
which  is  not  consistent  with  the  case  made 
by  the  petition  and  with  such  specific  prayer. 
Butler  V.  Durham,  2  Ga.  414;  Bennett  y. 
Brown,  56  Ga.  216,  221;  Peek  v.  Wright,  65 
Ga.  638;  Hotel  Co.  v.  Main,  98  Ga.  183,  184, 
25  S.  E.  413;  Schmitt  v.  Schneider  (Ga.)  35 
S.  E.  145.  The  main  relief  sought  by  the 
present  petition  was  a  cancellation  of  the 
note  and  mortgage.  After  obtaining  that,  It 
is  obvious  that  the  plaintiff  would  have  no 
need  for  an  Injunction,  even  if  the  same  could 
be  predicated  upon  his  prayer  for  general  re- 
lief. Indeed,  it  would  be  absurd  for  the 
court,  after  decreeing  that  a  paper  be  deliv- 
ered and  canceled,  to  enjoin  the  defendant 
from  negotiating  it  to  a  third  person.  The 
truth  is,  the  only  sort  of  injunction  which 
would  have  been  available  to  the  plaintiff  In 
this  case  was  an  Interlocutory  Injunction, 
and  this  he  certainly  did  not  seek  to  obtain. 
Upon  a  state  of  facts  such  as  that  disclosed 
by  the  allegations  of  the  petition  before  us, 
the  proper  course  to  pursue  in  order  to  ob- 
tain full  and  complete  relief  would  have  been 
as  follows:  (1)  The  plaintiff  should  have 
fully  set  out  the  facts,  and  prayed  specifical- 
ly for  a  restraining  order,  for  a  temporary 
Injunction,  and  for  cancellation.  (2)  He 
should  have  verified  his  petition  as  required 


by  law,  and  then  haT«  presented  the 
for  the  sanction  of  the  Judge,  as  a  condition 
precedent  to  a  right  to  file  it  (3)  The  next 
step  would  have  been  to  secore  an  Interlocu- 
tory hearing  and  the  granting  ofl  a  temporary 
Injunction,  to  remain  of  force  so  long  as 
might  be  necessary  to  the  plaintiiTs  protec- 
tion. Had  such  steps  as  these  been  taken,  the 
plaintiff's  petition,  because  of  the  extraordi- 
nary relief  sought  by  way  of  injunction, 
would  have  had  a  standing  in  court;  and,  at 
the  final  hearing,  equity,  having  taken  bold  of 
the  case  for  the  purpose  of  affording  the  ex- 
traordinary relief,  would  have  also  disposed 
of  all  the  matters  Involved  in  the  litigation. 
Now,  what  course  was  pursued  by  the  plain- 
tiff in  the  present  instance?  Conceding  that 
he  set  forth  with  sufficient  particularity  the 
facts  of  his  case,  he  did  not  follow  the  same 
with  a  prayer  for  a  temporary  injunction, 
which  was  the  only  basis  upon  which  he 
could  properly  apply  to  a  court  of  equity  to 
take  cognizance  of  the  case.  His  petition  yrsLS 
not  only  lacking  in  this  essential  prayer,  bat 
it  was  not  verified  or  presented  to  the  judge 
for  his  sanction  before  It  was  filed,  dear- 
ly, in  preparing  It  the  pleader  never  once 
contemplated  obtaining  a  restraining  order  or 
an  Interlocutory  hearing  upon  an  application 
for  temporary  injunction.  On  the  contrary, 
it  Is  manifest  that  he  had  no  Intention  of 
asking  any  action  to  be  taken  upon  the  peti- 
tion in  advance  of  the  appearance  term;  and 
there  is  scarcely  room  for  reasonable  doubt 
that  If,  at  that  term,  no  demurrer  had  been 
filed,  the  plaintiff  would  have  been  quite  con- 
tent to  allow  his  petition  to  stand  as  It  was 
until  the  trial  term,  and  then  have  pressed  it 
only  for  the  purpose  of  obtaining  cancella- 
tion. In  his  bill  of  exceptions  he  characteriz- 
ed the  case  as  being  "a  petition  for  the  can- 
cellation of  a  certain  mortgage  note."  We 
take  the  same  view  of  it  Even  if  the  prayer 
for  general  relief  could  be  treated  as  a  prayer 
for  injunction,  it  is  evident  that  the  pleader 
did  not  contemplate  securing  an  Injunction 
prior  to  the  trial  term  of  the  case;  and  at 
that  time  the  granting  of  It  would  have  been 
entirely  vain,  for  the  reason  that  the  note 
would  have  passed  its  maturity.  In  the  brief 
of  counsel  for  the  plaintiff  in  error,  he  cited 
and  relied  upon  the  case  of  WlUoox  v.  Ryals 
(Ga.)  34  S.  E.  575,  in  which  this  court  recog- 
nized and  applied  the  rule  laid  down  In  2 
High,  Inj.  1126,  that:  ''The  negotiation  ol! 
commercial  paper  may  be  enjoined  when  It 
was  obtained  through  fraudulent  or  improi>- 
er  conduct,  rendering  it  against  conscience  to 
enforce  it,  and  when  there  is  danger  of  its 
passing  Into  the  hands  of  innocent  purchaaers 
for  valuable  consideration  and  without  no- 
tice, whereby  the  maker  would  be  cut  off 
from  asserting  his  defense  at  law."  The  dif- 
ficulty is,  however,  that  counsel  signally  fail- 
ed to  bring  the  present  case  within  the  opera- 
tion of  this  eminently  just  and  sound 
doctrine,  and  it  is  now  too  late  for  him  to  in- 
voke the  same  in  behalf  of  his  cUoit    Jud|^ 
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ment  affirmed.    All  the  Justices  concarring, 
except  FISH,  J.,  absent  on  account  of  sick- 


(111  Ga.  843) 

JONES  et  aL  r.  CONEY  et  al. 

(Supreme  Court  of  Georgia.    June  6,  1900.) 

liKVY  OP  EXECUTION—CLAIM  OF  THIRD  PARTY 
—NEW  TRIAL. 

1.  That  a  levying  officer  against  whom  a 
rule  was  sued  out  by  a  plaintifif  in  fi.  fa.  an- 
swered that  the  fund  in  his  hands  was  claimed 
by  another  execution  creditor  did  not,  of  itself 
and  without  more,  make  t)iat  creditor  a  party 
to  the  proceeding. 

2.  "When,  therefore,  the  movant  of  such  a 
rule  appealed  from  a  judgment  rendered  there- 
on in  a  county  court,  and  in  the  superior  court 
obtained  a  judgment  with  which  he  waa  sat- 
isfied, a  motion  for  a  new  trial  filed  by  the 
other  claimant  of  the  fund,  he  never  having 
been  made  a  party  to  the  case,  was  properly 
dismissed,  for  the  obvious  reason  that  it  was 
filed  by  one  who  had  no  right  to  do  so. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  county; 
O.  (X  Smith,  Judge. 

Action  between  one  Jones  and  others  and 
Ooney,  Lovejoy  &  Co.  and  others.  From  the 
judgment,  Jones  and  others  bring  error.  Af- 
firmed. 

J.  B.  MitcheU  and  J.  H.  Martin,  for  plain- 
tiffs in  error.  W.  L.  Grlce  &  Sons  and  T.  0. 
Taylor,  for  defendants  In  error. 

PER  CJURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  slcknesa 
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(Supreme  Court  of  Georgia.    June  ^  1900.) 

OONFIDBNTIAIi  COMMUNICATIONS— PAROL  HV- 
IDENCS— CONSIDERATION  OF   DEED. 

1.  When  a  client  makes  to  his  attorney  a 
communication  or  statement  in  the  presence  of 
the  opposite  party  as  to  the  transaction  in 
hand,  st  is  not  confidential  or  privileged,  and 
the  attorney  is  a  competent  witness  to  testify 
respecting  the  same  on  the  trial  of  a  case  aris- 
ing out  of  such  transaction  between  the  ad- 
nunistrator  of  the  client  and  the  other  party. 

2.  Parol  evidence  tending  to  show  that  a  con- 
veyance of  land  was  really  made  in  extinguish- 
ment of  a  debt,  and  that  the  grantor,  for  rea- 
sons satisfactory  to  himself,  desired  that  the 
grantee  should  pay  over  to  him,  on  delivery 
of  the  conveyance,  the  amount  of  money  speci- 
fied as  the  consideration,  with  the  promise  that, 
if  this  was  done,  he  would  repay  said  sum  to 
the  grantee,  does  not  have  the  effect  of  vary- 
ing any  of  the  terms  or  conditions  of  the  deed. 
Such  evidence  goes  alone  to  the  point  as  to 
what  was  the  true  consideration  of  the  instru- 
ment, concerning  which  inquiry  always  can  be 
made.    The  court  erred  in  granting  a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jasper  county; 
John  C.  Hart,  Judge. 

Action  by  J.  A.  Stone  against  T.  C.  Minter 
and  others.     Judgment  for  defendants,  and 
plaintiff  brings  error.    Beveised. 
86  S.E.— 21 


F.  Jordan  &  Son  and  George  ft  George,  for 
plaintiff  in  error.  J.  D.  Kilpatrick,  for  de- 
fendants in  error. 

LITTLE,  J.  Stone  Instituted  an  action 
against  Minter,  administratrix,  and  Minter, 
administrator,  of  the  estate  of  William  S.  Min- 
ter, making  substantially  the  following  case: 
That  the  intestate  died  on  July  5,  1897,  and 
at  the  time  of  his  death  was  indebted  to  peti- 
tioner in  the  principal  sum  of  $2,800,  besider 
interest  That  eaid  indebtedness  arose  in  the 
following  manner:  In  June,  18S7,  the  in- 
testate, who  was  aged.  Infirm,  and  had  no 
family,  was  residing  on  his  farm  near  where 
petitioner  ll^es;  that  at  the  urgent  request 
of  the  intestate,  he  was  received  as  a  boarder 
at  the  house  of  petitioner,  with  the  under- 
standing and  agreement  that  he  would  pay  to 
the  wife  of  petitioner  satisfactory  compraisa- 
tion  for  his  board,  no  specific  sum  being 
agreed  on;  that,  in  addition  to  boarding  at 
the  house  of  petitioner,  the  intestate.  In 
March,  1888,  became  a  lodger  at  his  house, 
and  continued  to  board  and  lodge,  under  the 
agreement  aforesaid,  from  said  respective 
dates  to  the  time  of  his  death.  That,  after  he 
thus  became  an  inmate  of  petitioner's  home, 
the  intestate  repeatedly  declared  that  he  in- 
tended to  convey  a  part  of  his  estate  to  the 
wife  and  children  of  petitioner  for  the  kind 
treatment  he  had  received,  and  in  payment 
for  the  board  and  lodging  furnished  him. 
That  subsequently  the  intestate,  not  having 
performed  any  of  said  promises,  petitioner  in- 
sisted on  a  settlement  of  his  claim  for  board. 
It  was  then  mutually  agreed  that  the  sum  of 
$2,800  would  be  a  fair  and  reasonable  com- 
pensation for  the  board  and  attention  which 
the  intestate  had  received,  which  sum  the 
intestate  proposed  to  pay  by  conveying  to 
petitioner  the  title  to  400  acres  of  land  which 
adjoined  the  premises  of  petitioner.  This 
proposition  was  accepted.  It  was  then  fur- 
ther proposed  by  the  Intestate  that  inasmuch 
as  his  relatives  would  be  dissatisfied  with 
him,  and  cauae  a  disturbance,  if  the  land  was 
conveyed  In  payment  of  the  debt,  he  suggested 
that  the  petitioner  should  pay  him  $2,300  in 
cash,  and  execute  and  deliver  to  him  a  prom- 
issory note  for  $500,  being  the  consideration 
to  be  mentioned  in  the  deed,  and  that  subse- 
quently he  (the  intestate)  would  refund  the 
money  and  note  thus  to  be  given  to  petitioner. 
That  intestate  stated  as  a  reason  for  desiring 
to  make  this  arrangement  that  he  was  old 
and  feeble,  and  did  not  desire  to  be  worried 
by  his  relatives,  and  that  the  arrangement 
proposed  by  bim  would  be  the  means  of  con- 
cealing from  his  relatives  the  true  transac- 
tion. That,  relying  on  the  promise  of  the  in 
testate  to  repay  him  the  sum  of  $2,300,  and 
to  return  to  him  his  promissory  note,  peti- 
tioner agreed  to  the  proposition,  and  on  June 
29,  1896,  he  paid  to  the  intestate  $2,300  In 
cash,  and  delivered  to  him  his  promissory  note 
for  $500,  and  received  a  deed  from  the  in- 
testate conveying  to  him  the  aforesaid  }*pd. 
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That  Bbortly  thereafter  the  intestate  did  re- 
turn and  deliver  to  him  his  note,  with  the 
statement  that,  as  soon  as  he  was  well 
enough,  he  would  go  to  the  hank,  procure  the 
money,  and  return  It  also  to  the  petitioner. 
That  the  Intestate  was  prevented  from  so  do- 
ing by  sickness  which  terminated  in  his 
death.  The  answer  denied  specifically  and  at 
length  all  the  allegations  in  reference  to  the 
indebtedness  and  the  contract  as  set  up  by 
petitioner.  On  the  trial  of  the  caee,  Maj.  John 
G.  Key  was  Introduced  as  a  witness,  and  tes- 
tified as  fallows:  **I  knew  William  S.  Minter 
in  his  lifetime,  and  I  know  plaintiff.  This  deed 
[referring  to  a  deed  handed  to  him],  William 
S.  Minter  to  James  A.  Stone,  dated  January 
23,  1896,  Is  In  my  handwriting.  I  wrote  It 
at  the  Instance  and  request  of  Mr.  Minter. 
He  and  Mr.  Stone  were  present  Mr.  Mhiter 
said  on  that  occasion,  in  the  presence  of  Mr. 
Stone,  that  he  and  Mr.  Stone  had  agreed  upon 
the  compensation  he  was  to  give  Stone  for 
his  board,  lodghig,  and  attention  for  several 
years  past  He  said  that  he  and  Stone  had 
been  talking  a  long  time  about  this  compensa- 
tion, and  that  he  had  agreed  to  give  Stone 
that  piece  of  land,  and  wanted  me  to  write  a 
deed  to  it  to  Stone  as  a  compensation  for  his 
having  remained  and  boarded  there  at  Stone's. 
He  said  that  they  had  agreed  on  the  price  of 
the  land  at  $2,800,  and  he  was  going  to  make 
him  a  deed  to  that  land;  that  he  had  been 
talking  about  making  a  will,  but  he  thought 
that  arrangement  would  not  do;  that  it  would 
Involve  Stone  in  some  litigation  with  his  (Min^ 
ter's)  kin  after  his  death.  He  spoke  of  Stone 
having  been  his  friend  and  confidant,  and  said 
that  he  had,  perhaps,  created  a  suspicion 
among  his  kindred  that  he  would  do  more 
for  Stone  than  for  them.  He  said  that  Stone 
had  done  more  for  him  than  any  one  else  had 
done,  and  that  he  did  not  want  Stone  to  get 
into  such  litigation,  and  he  had  decided  to 
make  him  a  deed  to  the  land.  He  said  that 
his  people  would  be  asking  him  about  the 
matter  of  this  deed,  and,  in  order  that  he 
might  have  an  excuse,  and  as  Stone  had  the 
money  to  pay  him  the  $2,800,  he  wanted  it  to 
appear  as  if  it  was  a  sale,  and  that  he  would 
pay  the  money  back  to  Stone.  He  said  that 
was  the  agreement  I  was  not  present  when 
the  $600  note  was  executed  by  Stone,  but  in 
the  conversation  Just  related  Mr.  Minter  said 
he  wanted  the  deed  made,  and  be  would  sign 
it  and  that  he  and  Stone  would  arrange  bal- 
ance by  Stone's  handing  him  $2,300  and  his 
note  for  $500,  and  that  both  money  and  note 
were  to  be  returned  by  him  to  Stone."  On 
cross-examination  the  witness  said:  "I  had 
been  of  counsel  for  both  Minter  and  Stone. 
In  writing  this  deed  I  was  in  his  (Minter's)  re- 
tainer. Q.  Who  represented  Stone  In  that 
matter?  A.  Nobody  but  himself.  Q.  Who 
appealed  to  you  to  draw  that  paper  [the 
deed]?  A.  Mr.  Minter.  Q.  You  didn't  repre- 
sent Stone  at  all?  A.  No,  sir;  I  was  doing 
this  for  Mr.  Mhiter."  And  also:  "A  few  days 
before  I  wrote  the  deed,  I  heard  Mr.  Minter 


and  Mr.  Btaae  talking  together  In  my  presence 
about  this  matter.  In  that  conversation  Min- 
ter tM  Stone  that  he  was  going  to  give  his 
that  piece  of  land  rained  at  $2,800  as  com- 
pensation for  his  board  and  the  services  that 
Stone  had  rendered  him  in  taking  care  of  hlin. 
He  said  to  Stone  that  the  money  that  he  was 
to  pay  him  was  simply  a  sham,  and  fixed  so 
he  could  say,  if  he  was  inquired  of  about  It 
that  he  had  got  the  money  from  him.  He  was 
talking  to  Stone  then."  Counsel  for  defendant 
objected  to  this  evidence,  and  moved  to  rule 
out  the  same  on  the  ground  that  the  facts 
testified  to  were  a  privileged  communication 
between  attorney  and  client  and  therefore  in- 
admissible. The  court  sustained  the  motion, 
and' ruled  out  the  evidence,  to  which  ruling 
the  plaintiff  excepted.  The  plaintiff  then  In- 
troduced  a  number  of  witnesses,  whose  evi- 
dence tended  to  support  the  allegations  of  the 
petition.  The  plaintiff  having  closed,  defend- 
ant moved  for  the  grant  of  a  nonsuit  which 
was  ordered,  and  to  which  Judgment  the  plain- 
tiff also  excepted. 

L  SecUon  5198  of  the  Civil  Code  dedaies 
that  certain  admissions  and  conununicatlcmB 
are,  from  public  poUcy,  to  be  excluded  as  evi- 
dence. Among  these  are  communicatlonB  be- 
tween attorney  or  counsel  and  client  Sec- 
tion 5271  of  the  same  Code  gives  the  rule  to 
be  enforced  more  explicitly.  Its  provisions 
are  that  "no  attorney  shall  be  competent  or 
compellable  to  testify  In  any  court  •  •  ♦ 
for  or  against  his  client  to  any  matter  or 
thing,  knowledge  of  which  he  may  have  ac- 
quired from  his  client  by  vhrtue  of  his  rela- 
tion as  attorney,  or  by  reasMi  of  the  antici- 
pated employment  of  hUn  as  attorney,  but 
shall  be  both  competent  and  compellable  to 
testify,  for  or  against  his  client  as  to  any 
matter  or  thing,  knowledge  of  which  he  may 
have  acquired  in  any  other  manner."  Section 
6109  still  further  enlarges  the  rule  relating  to 
privileged  communications,  and  declares  that 
"communications  to  any  attorney,  or  his 
derk,  to  be  transmitted  to  the  attorney  pend- 
ing his  employment  or  in  anticipation  there- 
of, shall  never  be  heard  by  the  court"  The 
rules  established  by  these  sections  of  our  Code 
are,  in  thehr  effect  the  same  as  existed  at  com- 
mon law,  except  that  under  the  common-law 
rule  the  attorney  could  not  be  compelled  to 
testify  as  to  communications,  nor  to  disclose 
papers,  or  letters,  or  entries  made  by  him  In 
that  capacity;  while  our  statute  goes  to  the 
extent  of  declaring  that  the  attorney  shall  not 
be  competent  or  compellable  to  testify  for  or 
against  his  client  Lord  Chancellor  Brough- 
am declared  that  the  rule  was  not  founded 
on  any  particular  importance  which  the  law 
attributes  to  the  business  of  legal  professors, 
or  any  particular  disposition  to  afford  them 
protection,  but  out  of  regard  to  the  interests 
of  Justice,  which  could  not  be  upheld,  and  to 
the  administration  of  Justice,  which  could  not 
go  on,  without  the  aid  of  men  skilled  In  Ju- 
risprudence, in  the  practice  of  the  courts,  and 
in  matters  affecting  rights  and  allegations 
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whidi  form  the  subject  of  Judicial  proceed- 
ing; and  that,  if  such  communications  were 
not  protected^  no  man  would  consult  a  pro- 
fessional adviser  with  a  view  to  his  defense, 
nor  safely  go  into  a  court  either  to  obtain 
redress,  or  to  defend  himself.  Greenough  y. 
Gaskell,  1  Mylne  &  K.  102;  Bolton  y.  Cor- 
poration of  Liverpool,  Id.  04,  95.  Mr.  Green- 
leaf,  in  the  first  volume  of  his  Law  of  Evi- 
dence (section  239),  says  that  this  privilege 
Is  not  personal  to  the  attorney,  but  is  a  rule 
of  law  for  the  protection  of  the  client.  Mr. 
Weeks,  In  his  treatise  on  Attorneys  and  Coun- 
selors at  Law  (section  144),  gives  the  general 
rule  established  by  the  weight  of  authority 
on  this  subject  as  follows:  **An  attorney  is 
privileged  from  giving  evidence  of  any  con- 
fidential communication  made  to  him  by  his 
client,  or  concerning  which  he  has  been  in- 
tormed  in  his  professional  capacity  as  attor- 
ney for  the  client  The  privilege  is  that  ai 
the  client,  and  not  that  of  the  attorney."  The 
same  author,  in  section  151,  says,  on  author- 
ity, that  the  rule  does  not  extend  to  informa- 
tion acquired  by  him  in  any  other  way  than 
by  such  confidential  communication  by  the 
client;  and  Mr.  Best,  in  his  work  on  the 
Principles  of  Evidence  (section  581),  says  that 
the  privilege  does  not  extend  to  matters  of 
fact  which  the  attorney  knows  by  any  other 
means  than  confidential  communication  with 
his  dient,  though,  if  he  liad  not  been  em- 
ployed as  attorney,  he  probably  would  not 
have  known  them.  It  appears  that  Mr.  Key 
was  an  attorney,  and  that  he  was  employed 
as  such  by  the  deceased  at  the  time  the  deed 
was  written.  It  is  thereby  established  that 
the  relation  of  client  and  attorney  did  exist 
at  the  time  the  deed  was  executed  between 
Stone  and  the  intestate.  It  is,  however,  con- 
tended that,  inasmuch  as  the  privilege  which 
the  law  allowed  is  for  the  benefit  of  the  client, 
and  not  counsel,  the  rule  relates  only  to  con- 
fidential communications  existing  because  of 
such  relation;  that,  inasmuch  as  the  com- 
munication made  by  the  client  to  the  attorney 
was  in  the  presence  of  the  other  party  to  the 
contract,  it  was  not  in  law  such  a  confidential 
communication  as  could  not  be  given  in  evi- 
dence by  the  attorney.  There  seems  to  be 
very  much  force  in  this  contention.  The  Idea 
which  seems  to  be  involved  in  the  establish- 
ment of  the  rule  is  not  that  of  mere  secrecy. 
It  Is  not  that  the  client  has  imparted  to  the 
attorney  Information  about  a  matter  which 
is  to  be  concealed  from  the  public,  but  it  is 
founded  on  altogether  a  different  principle. 
Having  respect  solely  to  the  free  and  un- 
embarrassed administration  of  Justice,  and  to 
the  security  of  all  men  in  the  enjoyment  of 
their  civil  rights,  no  man  is  under  a  legal 
obUgati<Mi  to  disclose  facts  or  circumstances 
which  would  render  questionable  his  demand 
for  a  particular  right,  or  impair  his  defense 
to  another's  demand.  Originally,  suitors  and 
defendants  appeared  personally  before  the 
tribunal  which  interpreted  and  administered 
the  law.    Subsequently,  however,  when  the 


application  of  legal  principles  and  the  forms 
of  procedure  became  more  complicated  and 
intricate,  the  services  of  persons  having 
knowledge  of  the  one  and  skill  in  the  other 
came  into  demand^  and  to  fully  protect  the 
rights  of  parties  litigant  the  procurement  of 
the  services  of  persons  skilled  in  the  law  be- 
came universal.  No  man  being  compelled  to 
himself  disclose  the  weakness  of  his  case,  it 
followed  almost  as  a  necessary  consequence 
that  the  person  who  represented  him  and 
presented  that  case  could  not  do  so.  If  it 
were  otherwise,  the  free  administration  of 
Justice  would  be  restricted,  and  the  ascertain- 
ment and  enforcement  of  rights  endahgered. 
Therefore  when,  in  order  to  obtain  the  meas- 
ure of  his  rights,  the  client  resorted  to  a  rep- 
resentative who  could  better  Judge  the  merits 
of  his  case,  and  disclosed  to  him  the  facta 
upon  which  the  ascertainment  of  his  rights 
must  depend,  the  law  of  public  policy  put  a 
seel  upon  the  lips  of  his  counsel  Just  as  ef- 
fective as  the  interest  of  the  client  placed  a 
ban  upon  his  own  disclosure;  and,  to  the  cred- 
it of  the  profession  be  it  said,  that  as  a  rule, 
almost  without  exception,  the  private  matters 
of  the  client  communicated  to  counsel  are 
held  sacred.  There  is  no  reason  why  an  at- 
torney may  not  be  called  as  a  witness  to  give 
evidence  of  facts  within  his  knowledge.  In 
the  admlnlstraticHi  of  Justice  the  courts  will 
compel  him  so  to  do,  and  to  place  before  the 
Jury  his  knowledge  of  any  fact  in  issue,  ex- 
cept as  to  those  which  his  client,  depending 
on  him  for  advice  and  direction,  has  seen  fit 
to  communicate  in  order  to  obtain  the  full 
measure  of  his  right  These  are  deemed  con- 
fidential in  the  interest  of  the  client,  and 
privileged  for  his  protection;  but  when  com- 
municated to  other  persons,  and  when  others 
are  allowed  the  same  opportunities  of  Imowl- 
edge  that  the  attorney  possesses,  the  confiden- 
tial relation  necessarily  did  not  exist,  and  the 
privilege  does  not  attach.  In  the  present  case 
the  communication  which  was  claimed  to  be 
privileged  was  transmitted  to  the  attorney  in 
the  presence  of  the  other  party  to  the  con- 
tract It  is  true  that  by  agreement  between 
them  the  public  were  not  to  be  informed  of 
their  private  arrangement  Not  because  such 
information  would  add  to  the  strength  or  in- 
crease the  weakness  of  either  side.  The  par- 
ties were  apparently  in  full  accord.  No  dif- 
ferences existed  between  them,  and  in  order 
to  carry  out  terms  upon  which  they  were 
fully  agreed  the  communication  was  made  to 
the  attorney  in  the  presence  of  both,  and  the 
secrecy  necessary  to  be  observed  did  not  af- 
fect the  contract  but  was  for  the  purpose  of 
avoiding  criticisms  and  questions  of  stran- 
gers to  their  agreement  It  is  the  secrets  of 
the  client  which  affect  hla  right  that  the  law 
does  not  permit  the  attorney  to  divulge,  and 
it  seems  to  be  well  settled  on  authority  that 
if  the  communication  made  by  the  client  to 
the  attorney  is  In  the  presence  of  the  other 
party  to  the  contract  and  It  comes  within  his 
knowledge,  such  communication  is  not  em- 
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braced  in  the  rule  which  prohibits  that  it  may 
be  given  in  evidence  by  the  attorney  when 
called  on  so  to  do.  Mr.  Weeks,  in  section  159 
of  his  treatise  on  Attorneys  at  Law,  declares 
as  an  exception  to  the  general  rule  which  we 
have  stated  that  the  statements  of  parties 
made  in  the  presence  of  each  other  may  be 
given  in  evidence  by  attorneys,  because  such 
statements  are  not  in  their  nature  confiden- 
tial, and  cannot  be  regarded  as  privileged. 
Mr.  Wharton,  in  his  Law  of  Evidence  (sec- 
tion 587),  on  authority  says,  "Privilege,  how- 
ever, has  been  held  not  to  extend  to  communi- 
cations made  to  counsel  in  the  presence  of  all 
the  parties  to  the  controversy."  In  the  case 
of  Brand  y.  Brand,  89  How.  Prac.  193,  it 
was  ruled  that  communications  to  counsel, 
made  in  the  presence  of  the  adverse  party, 
are  not  privileged,  and  the  counsel  is  a  com- 
petent witness  thereon.  The  same  ruling  is 
made  in  Britton  y.  Lorenz,  45  N.  Y.  51.  In 
Hummel  y.  Kistner,  182  Pa.  St.  216,  37  AtL 
815,  it  was  ruled  that  "on  a  bill  in  equity  to 
set  aside  a  deed  made  by  a  father  in  his  life- 
time to  his  daughter,  declarations  of  the  de- 
ceased to  his  attorney  while  he  was  writing 
the  deed  are  not  privileged,  when  made  in  the 
presence  of  both  parties  to  the  transaction.'* 
In  this  connection,  see,  also,  Wyland  y.  Grif- 
fith, 96  Iowa,  24.  64  N.  W.  673;  Frank  y. 
Morley's  Estate,  100  Mich.  635,  64  N.  W.  577; 
Bice  V.  Bice,  14  B.  Mon.  417;  Whiting  y. 
Barney,  30  N.  Y.  330.  Our  own  court  seems 
to  have  recognized  the  same  rule.  In  the 
case  of  Corbett  v.  Gilbert,  24  Ga.  454,  it  was 
ruled  that  an  attorney  who  is  called  on  to 
write  a  bill  of  sale  is  not  prohibited  by  the 
statute  from  giving  evidence  of  a  conversa- 
tion between  the  parties  in  relation  to  the 
contract,  and  in  the  case  of  Brown  y.  Mat- 
thews, 79  Ga.  1,  4  S.  E.  13,  this  court,  in  dis- 
cussing the  statute  now  under  consideration, 
said,  "Furthermore,  what  is  known  to  both 
parties  is  not  a  confidential  secret  In  a  sub- 
sequent controversy  between  them."  See,  al- 
so, Burnside  y.  Terry,  51  Ga.  186.  See,  also, 
in  this  connection  O'Brien  y.  Spalding,  102 
Ga.  490,  81  S.  E.  100,  and  notes  to  same  case 
as  reported  in  66  Am.  St.  Bep.  202-213.  We 
are  of  the  opinion,  under  the  authorities  cited 
above,  that  the  court  erred  In  ruling  out  the 
testimony  of  Maj.  Key. 

2.  An  examination  of  the  opinion  of  the 
very  able  and  careful  Judge  who  presided  in 
the  trial  of  this  case,  which  accompanies  the 
record,  discloses  that  in  his  opinion  the  proof 
offered  to  establish  the  fact  of  the  promise 
by  the  intestate  to  repay  the  plaintiff  the 
sum  of  $2,300  paid  under  the  circumstances 
detailed  was  an  effort  to  ingraft  on  the  deed 
a  verbal  agreement  inconsistent  with  ltd 
terms.  We  do  not  so  understand  it  The  ac- 
tion which  was  instituted  was  in  the  nature 
of  an  action  for  money  had  and  received, 
which  always  lies  where  another  is  in  pos- 
session of  money  which,  ex  aequo  et  bono, 
ought  to  be  paid  to  the  plaintiff.  The  deed 
recites  a  consideration  of  $2,800.    It  is  true 


that  the  proof  submitted  tended  to  show  that 
the  true  consideration  was  not  $2,800,  nor 
any  other  amount  of  money,  but  was  the  pay- 
ment of  a  debt  claimed  by  the  petitioner  to  be 
due  him  by  the  intestate  to  the  amount  of 
$2,800,  and  that,  while  the  petitioner  paid  to 
the  intestate  $2,800,  it  was  on  an  agreement 
that  the  land  was  in  fact  conveyed  to  pay  the 
debt,  and  the  $2,800  paid  to  the  intestate  was 
to  be  repaid  to  the  petitioner.  Such  an  agree- 
ment in  no  wise  affects  the  validity  of  the 
deed,  nor  does  it  change  any  of  its  terms.  It 
is  true  that  it  shows  the  consideration  to  be 
different  from  that  which  is  expressed  in  the 
deed.  The  consideration  of  a  deed  may  be 
inquired  into  without  affecting  the  terms  of 
the  contract,  and,  whatever  was  the  consid- 
eration of  the  deed,— whether  It  was  $2,800, 
as  expressed,  or  whether  it  was  the  payment 
of  a  debt  of  $2,800,— really  becomes  immate- 
rial. So  that  there  was  a  consideration,  and 
tlie  effect  of  the  instrument  under  this  proof 
is  to  vest  in  the  grantee  all  the  title  which 
the  grantor  possessed.  Nor  do  we  think,  as 
suggested  in  his  opinion  by  the  Judge,  that 
the  evidence  shows  that  the  right  of  action, 
if  any  there  was,  was  in  the  wife  of  the  pe- 
titioner, and  not  in  him.  The  suit  was  not 
instituted  on  the  original  agreement  to  pay 
Mrs.  Stone  for  the  board  of  the  intestate. 
It  has  for  Its  foundation  the  agreement  on 
the  part  of  the  intestate  to  repay  to  the  pe- 
titioner the  amount  of  money  which  he  turn- 
ed over  to  the  intestate  under  the  agree- 
ment alleged.  We  are  not  to  be  understood 
as  passing  on  the  merits  of  this  case,  nor 
deciding  as  to  whether  the  evidence  ofTered 
was  sufficient  to  establish  the  contention  of 
the  plaintiff.  The  questions  of  fact  Involved 
must  be  determined  by  the  Jury.  For  the 
reasons  which  we  have  given,  it  is  our  opin- 
ion that  the  evidence  of  MaJ.  Key  was  admis- 
sible, and  we  might  go  further,  and  add  that 
without  it  the  case  ought  to  have  been  sub- 
mitted to  the  Jury  for  determination  of  the 
facts.  As  it  is,  we  think  the  Judge  erred  in 
ruling  out  the  evidence  of  Key,  and  that  he 
likewise  erred  in  granting  a  nonsuit.  The 
Judgment  is  therefore  reversed.  All  the  Jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


(Ul  Oa.  10) 

WATSON  v.  ALBANY  ft  N.  KT.  CX>. 

(Supreme  Court  of  Georgia.    June  5,  1900.) 
RAILROAD  CORPORATION— ORGANIZATION. 
The  issuance  by  the  secretary  of  state  of 
a    certificate    of    incorporation    to    those    who 
had   purcliased   at  judicial   sale  the   property 
and  franchises  of  a  railway  company  does  not, 
ipso  facto,  create  a  corporation  authorized  to 
operate  the  railroad  and  exercise  the  franchises 
of  that  company.    Such  a  corporation  does  not 
come  into  complete  existence  until  after  organ- 
ization under  Vie  certificate  in  the  manner  pre 
scribed  by  law. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  LIttleJohn,  Judge. 
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ikctlon  by  P.  B.  Watson  against  the  Albany 
&  Northern  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Walters  &  Wallace  and  J.  T.  Hill,  for  plain- 
tiff in  error.  W.  F.  Clark  and  D.  L.  Hender- 
son, for  defendant  in  error. 

LOTIPKIN,  P.  J.  On  the  trial  of  this  case, 
which  was  an  action  by  Watson  agaiiist  the 
Albany  &  Northern  Railway  Company,  the 
court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  excepted.  In  his  petition 
he  alleged  that  on  or  about  the  ISth  day  of 
October,  1895,  he  was  in  the  employment  of 
the  defendant  company  in  the  capacity  of  a 
train  hand,  and  sustained  serious  personal 
injuries,  attributable  to  the  negligence  of 
the  defendant's  engineer.  As  a  witness  in  his 
own  behalf,  he  testified  that  he  was  injured 
on  the  day  above  mentioned.  The  ground 
upon  which  the  verdict  was  directed  against 
him  was  that  on  that  date  there  was  no  such 
corporation  as  the  Albany  &  Northern  Rail- 
way Company,  and  that  consequently  the 
plaintiff  failed  to  prove  the  essential  allega- 
tion that  he  was  at  the  time  in  question  an 
employ^  of  this  company.  The  evidence  in 
this  connection  was,  in  brieA  as  follows:  At 
a  judicial  sale  of  the  property  and  franchises 
of  the  Albany,  Florida  &  Northern  Railway 
Company,  which  occurred  on  the  17th  day  of 
May,  1895,  Frank  L.  Hamilton,  Luther  L. 
Bent,  and  Henry  P.  Talmadge  became  the 
purchasers.  Subsequently  they  presented  to 
the  secretary  of  state  a  petition  for  incorpora- 
tion under  the  name  of  the  Albany  &  North- 
em  Railway  Company,  and  a  certificate  of 
Incorporation  was  issued  to  them  on  the  12th 
day  of  September,  1895.  They  did  not  for- 
mally organize  under  this  certificate  until 
November  1,  1895,  on  which  day  they  met, 
adopted  a  common  seal,  issued  stock,  made 
by-laws,  aqd  elected  a  board  of  directors. 
The  case,  therefore,  turns  upon  the  question 
whether  the  Albany  &  Northern  Railway 
Conipany,  immediately  upon  the  issuing  of 
the  certificate  by  the  secretary  of  state,  be- 
came a  corporation  duly  authorized  to  carry 
on  the  business  of  running  a  railroad,  and 
subject  to  the  liabilities  incident  thereto,  or 
only  became  such  on  the  date  of  the  formal 
organization  of  the  company.  We  think  this 
question  is  settled  by  the  provisions  of  para- 
graph 12  of  section  2167  of  the  Civil  Code, 
which  was  codified  from  the  general  act  for 
the  incorporation  of  railroad  companies,  ap- 
proved December  17,  1892.  See  Acts  1892, 
pp.  44,  45.  That  paragraph  declares  that  the 
purchasers  at  Judicial  sale  of  the  property 
and  franchises  of  a  railroad  company,  ''their 
associates  or  assigns,  may  organize  anew 
by  filing  a  petition  with  the  secretary  of 
state,  requesting  to  be  substituted  for  the 
original  petitioners  and  stockholders,  with  all 
their  powers,  rights,  privileges,  duties  and 
liabilities,    •    •    •    when   said   new  incor- 


porators may  proceed  anew  by  electing  new 
directors  as  provided  by  the  act  above  men- 
tioned,*' "and  may  distribute  and  dispose  of 
stock,  and  may  conduct  their  business  gener- 
ally as  provided  by"  said  act;  and  such  "pur- 
chasers and  their  associates  shall  thereupon 
be  a  corporation,  with  all  the  powers,  priv- 
ileges and  franchises  conferred  by,  and  be 
subject  to  the  provisions  of,"  said  act  It 
will  thus  be  seen  that  the  purchasers  of  a 
railroad  were,  under  the  provisions  of  this 
act,  given  the  right  to  "organize  anew"  by 
filing  the  prescribed  petition  with  the  secre- 
tary of  state;  and,  upon  so  doing,  the  "new 
incorporatora"  were  further  authorized  to 
"proceed  anew"  by  electing  directors,  dis- 
tributing and  disposing  of  stock,  and  con- 
ducting generally  the  business  of  the  newly- 
formed  corporation.  The  phrase  declaring 
that  the  "purchasers  and  their  associates 
shall  thereupon  be  a  corporation"  means,  we 
think,  that  they  shall  be  a  corporation  duly 
authorized  to  exercise  the  franchises  of  a 
railway  company  only  after  having  proceeded 
to  elect  directors,  etc.,  as  in  the  act  expressly 
provided.  Under  the  provisions  of  section 
2168  of  the  Civil  Code,  which  were  taken 
from  the  act  of  1894  (Acts  1894,  p.  ^),  the 
mere  filing  of  a  petition  by  such  purchasers 
is  not  suflicient.  On  the  contrary,  they  are 
not  now  authorized  to  proceed  with  the  or- 
ganization of  a  company  until  after  receiv- 
ing a  certificate  of  incorporation  from  the 
secretary  of  state.  They  may  then  proceed 
to  elect  directors  and  issue  stock,  but  not 
until  these  things  have  been  done  Is  it  con- 
templated that  the  newly-formed  corporation 
shall  assume  control  and  management  of  the 
property.  It  is  to  be  observed  that  under 
paragraph  11  of  section  2167  of  the  Civil 
Code,  the  party  or  parties  acquiring  by  pur- 
chase the  title  to  the  property  and  franchises 
of  a  railway  company  sold  under  Judicial 
process  may.  if  they  choose,  operate  the  rail- 
road without  obtaining  a  new  charter.  If 
they  do  this,  they  are,  of  course,  responsible 
to  the  public  and  to  their  employes  for  the 
manner  In  which  their  business  is  conducted. 
In  case  they  elect  to  form  a  railway  corpora- 
tion, this  same  responsibility  will  rest  upon 
them  until  they  shall  have  proceeded  so  far 
in  the  organization  of  such  corporation  as  to 
have  duly-appointed  officials  authorized,  in 
behalf  of  the  corporation,  to  accept  from  the 
purchasers  a  surrender  of  the  property  and 
franchises  of  the  old  company.  Until  this 
point  Is  reached,  the  liability  of  the  purchas- 
ers must  necessarily  continue,  and  not  until 
it  is  reached  can  the  liability  of  the  new 
company  begin.  Where,  as  the  law  coiytem- 
plates  may  be  done,  and  as  is  usually  the 
case,  the  purchasers,  in  forming  the  new  cor- 
poration, associate  with  themselves  other 
persons,  who  will  not  be  interested  in  the 
affairs  of  the  railroad  until  the  company  is 
duly  organized,  and  who  before  that  time 
can  have  no  voice  in  the  management  of  the 
business,  it  would  be  manifestly  unjust  to 
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hold  them  responsible  for  the  consequences 
of  the  negligence  or  mismanagement  of  the 
original  purchasers  before  complete  organiza- 
tion took  place,  and  possession  and  control 
of  the  railroad  could  be  surrendered  to  the 
corporation.  It  certainly  cannot  be  seriously 
contended  that  the  general  assembly  ever 
contemplate  such  a  result 

Applying  what  is  above  said  to  the  facts 
of  the  case  In  hand,  it  follows  that  oH  the 
18th  of  October,  1895,  the  Albany  &  Northern 
Railway  Company  was  not  In  existence  as  a 
duly-organized  corporation.  It  did  not  ac- 
tually become  such  until  the  1st  of  Novem- 
ber of  that  year.  It  therefore  neither  had  nor 
could  have,  prior  to  that  date,  a  servant  or 
employ^;  and  consequently  the  plaintlfiTs  al- 
legations that  he  was  on  October  18th  injur- 
ed while  in  the  employment  of  this  company, 
and  that  his  injuries  were  caused  by  the  neg- 
ligence of  an  engineer  in  its  service,  were  not 
established.  This  being  so,  there  was  no-er^ 
ror  in  directing  a  verdict  in  favor  of  the  de- 
fendant; for  the  phUntifC  did  not,  as  it  was 
incumbent  upon  him  to  do,  prove  his  case  as 
laid.  He  was  at  that  time,  under  the  facts 
in  evidence,  the  employ^  of  the  purchasers  of 
the  property  and  franchises  of  the  old  Al- 
bany, Florida  &  Northern  Railroad  Ck>m- 
pany,  and  this  fact  precluded  the  possibility 
of  a  lawful  recovery  against  the  defendant 
corporation.  See,  in  this  connection.  Railroad 
Co.  V.  Buice,  88  Ga.  180,  14  S.  B.  206,  and 
Railroad  Oo.  v.  Strauss  (Oa.)  35  S.  B.  332. 
Judgment  affirmed.  All  the  justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
slclcnesa. 


(126  N.  C.  1189) 

STATE  V.  HILL. 

(Supreme  Court  of  North  Oarolina.    June  14. 

1900.) 

Cnr    ORDINANCB— RBASONABLBNBSS— SCAV- 
BN6BRS. 
A  city  ordinance  providing  that  all  scav- 
enger work  of  the  city  shall  be  done  by  licensed 
scavengers,  fixing  the  time  when  closets  must 
be  cleaned  and  the  charges  for  cleaning  them, 
and  giving  the  board  of  health  power  to  decide 
who  are  competent  bidders  for  this  woric,  is  in 
derogation  of  common  right,  and,  in  the  ab- 
sence of  a  showing  that  it  is  reasonably  neces- 
sary and  just,  must  be  held  invalid  so  far  as 
it  applies  to  a  defendant  prosecuted  under  it 
for  Cleaning  a  closet  without  a  license  as  a 
scavenger. 
Clark  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  New  Hanover 
county;    Bryan,  Judge. 

Fred  Hill  was  convicted  of  violation  of  a 
city  ordinance,  and  he  appeals.    Reversed* 

L.  V.  Grady,  for  appellant  The  Attorney 
General,  for  the  State. 

DOUGLAS,  J.  This  is  a  criminal  action 
originally  begun  in  the  mayor's  court  of  the 
city  of  Wilmington,  wherein  the  defendant 
is  charged  with  doing  "scavenger  work  for 
pay  at  the  surface  closet  of  W.  S.  Rojster 


without  having  license  to  do  such  0eaTen* 
ger  work,  and  not  being  employed  by  the 
licensed  scavenger  of  tlie  city*'  of  Wilming- 
ton. The  closet  is  thereafter  referred  to  as 
belonging  to  Niestle.  The  following  are  the 
admitted  facts:  That  In  January,  1899,  the 
defendant  made  a  contract  with  William 
Niestle  to  do  his  scavenger  work  for  the 
term  of  one  year  by  cleaning  the  closet  at 
bis  store  once  a  week,  and  that  at  his  resi- 
dence once  every  two  weeks;  that  he  was 
to  receive  15  cents  each  time  for  cleaning 
the  store  closet  and  25  cents  for  the  resi- 
dence closet;  that  he  continued  to  do  this 
work  without  license,  after  the  passage  of 
the  ordinance,  and  that  when  the  contract 
was  made  no  license  was  required,  and  any 
one  was  at  liberty  to  contract  for  such  work. 
The  city  ordinance  was  introduced  provid- 
ing that  the  city  shall  be  divided  into  eight 
sanitary  districts;  that  ''persons  proposing 
to  do  scavenger  work  of  one  or  more  dis- 
tricts shall  submit  bids  for  doing  the  work 
for  a  term  of  one  year*';  that  "the  board  of 
health  may  refuse  any  and  all  bids  for  scav- 
enger work,  and  shall  have  power  to  decide 
who  are  competent  bidders'*;  that  in  case  of 
disagreement  between  the  owner  or  occu- 
pant and  the  scavenger  as  to  the  work  hav- 
ing been  properly  done,  the  question  shall 
be  referred  to  the  superintendent  of  health; 
that  "all  closets  must  be  cleaned  at  least 
once  a  month,  and  mcwe  frequently  if  or- 
dered by  the  superintendent  of  health";  that 
*'the  charges  for  cleaning  closets  shall  be 
governed  by  the  previous  going  rates,  and 
shall  not  exceed  twenty-five  cents  per  closet 
in  the  First,  Second,  Seventh,  and  Bighth, 
and  in  the  Third,  Fourth,  Fifth,  and  Sixth 
districts  east  of  Tenth  street,  and  shall  not 
exceed  fifty  cents  in  the  Third,  Fourth,  and 
Sixth  districts  west  of  Tenth  street"  W,  R. 
Slocum  testified  for  the  state  as  follows: 
"I  am  the  regular  licensed  scavenger  for  the 
city  of  Wilmington,  and  the  defendant  was 
not  working  under  me  at  the  time  he  was 
charged  with  doing  scavenger  work  without 
license.  I  am  the  only  licensed  scavenger 
in  the  city  of  Wilmington.  I  do  not  receive 
any  pay  from  the  city  of  Wilmington  for  my 
work.  I  collect  of  the  parties  for  whom  I 
do  scavenger  work.  I  have  It  done,  and 
pay  a  certain  per  cent  of  the  proceeds  of 
such  work  for  same.  I  do  not  know  what 
per  cent  I  pay.  Do  not  know  whether  I  pay 
10  per  cent,  25  per  cent,  or  60  per  cent. 
There  are  no  public  sewers  in  the  city  of 
Wilmington."  It  does  not  appear  what  were 
the  charges  of  the  city  scavenger,  but  we 
presume  they  were  the  full  amounts  allowed 
as  our  attention  has  not  been  called  to  any 
instance  where  a  municipal  contractor  hold 
ing  an  exclusive  privilege  has  charged  less 
than  the  maximum  allowed  by  his  contract 
We  do  not  say  that  there  are  no  such  cases, 
but  their  whereabouts  are  unknown  to  na. 
The  real  point  in  the  case  Is  not  very  clearly 
presented  by  the  prayer  for  instruction,  but 
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!t  dearly  appears  from  the  case  itself.  The 
prisoner  Is  not  charged  with  carrying  on  the 
business  of  a  public  scarenger,  but  simply 
with  doing  the  work  for  one  man;  and  it  is 
admitted  in  the  argument  that  the  effect  of 
the  ordinance  would  be  to  prevent  the  owner 
himself  from  removing  the  refuse  from  his 
own  premises.  This  is  clearly  an  interfer- 
ence with  a  natural  right,  and,  while  this 
may  be  allowable  on  the  ground  of  public 
necessity,  some  such  necessity  must  appear, 
and  the  ordinance  must  be  reasonable  in  its 
proTisions.  State  t.  Higgs  (N.  C;  at  this 
term)  35  S.  B.  473;  1  Dill.  Mun.  Corp.  (4th 
Ed.)  I  319;  2  Wood,  Nuis.  (3d  Ed.)  i  745; 
Mayor,  etc.,  y.  Redecke,  49  Md.  217.  Is  the 
ordinance  under  consideration  reasonable  in 
its  prorisions,  or  just  in  its  results?  We  are 
compelled,  to  think  that  it  Is  not  It  takes 
away  from  the  citisen  a  natural  and  a  nec- 
essary right  without  apparent  necessity,  and 
substitutes  nothing  adequate  to  take  its 
place.  The  owner  cannot  clean  his  own 
premises,  no  matter  how  filthy  they  may  be- 
come, and  the  public  scavenger  cannot  be 
made  to  clean  them  oftener  than  once  a 
month  witnout  an  order  from  the  superin- 
tendent of  health.  This  case  does  not  ques- 
tion the  right  of  the  city  to  dean  all  closets, 
or  to  have  them  cleaned  or  kept  clean;  but 
it  involves  the  right  of  the  owner  himself 
to  dean  up.  If  the  ordinance  has  that  ef- 
fect,—and  the  state  claims  that  it  has  such 
an  effect,— then  it  is  void,  at  least  pro  tanta 
In  this  particular  the  effect  of  the  ordlnanoe 
is  not  to  ktep  the  city  clean,  but  rather  to 
keep  It  dirty,  for  the  time  being.  It  is  a 
matter  of  common  knowledge  that  refuse 
matter  quickly  decays  during  the  summer 
months,  and  it  can  scarcely  be  contended 
that  merely  a  monthly  cleaning  is  sufficient 
to  keep  a  closet  in  a  healthy  condition  in  a 
warm  climate.  Are  the  rates  allowed  to  the 
public  scavenger  reasonable?  If  the  ordi- 
nance were  otherwise  valid,  we  would  hesi- 
tate to  interfere  with  it  on  this  ground  alone, 
and  we  dp  not  dedde  it  as  a  matter  of  law; 
but  to  us  it  seems  questionable.  What  Is 
meant  by  the  words  in  section  7  of  the  ordi- 
nance, "shall  be  governed  by  the  previous 
going  rates,"  is  unknown  to  us,  and  we  have 
not  been  favored  with  any  explanation  either 
In  the  record  or  the  argument  We  assume 
that  the  scavenger  would  be  entitled  to 
charge  25  or  50  cents,  as  the  case  might  be; 
for  each  time  a  doset  was  cleaned.  The  re- 
sult to  Niestle  would  be  that  to  have  his 
work  done  by  the  city  scavenger  would  cost 
him  at  least  $19.60,  and  possibly  $39,  accord- 
ing to  his  location.  It  is  now  costing  him 
$14  by  private  contract.  The  result  of  the 
ordinance  would  be  that  any  one  who  lived 
in  the  humblest  cabin  in  the  furthest  comer 
of  the  dty  would  be  compelled  to  pay  at 
least  $8  a  year  for  the  privilege  of  having 
a  closet,  and  much  more  if  he  wished  to  keep 
it  in  a  decent  condition.  No  matter  how 
humble  he  may  be,  or  how  willing  to  do  the 


most  menial  labor,  he  would  be  compelled 
to  employ  the  city  contractor  to  dean  his 
own  premises,  and,  of  course,  to  pay  him  at 
the  contract  rates.  As  bearing  somewhat  on 
the  rate  of  compensation,  we  are  Informed 
that  the  dty  of  Baldgh  charges  a  license  tax 
of  one  dollar  per  year  for  each  surface  doset, 
and  keeps  it  clean  without  further  expense 
to  the  owner.  We  do  not  kno.w  the  relative 
expense  of  performing  such  duties  in  Raleigh 
and  in  Wilmington,  nor  is  it  within  our  prov- 
ince to  Inquire,  but  such  gross  disparity 
might  well  be  questioned  on  the  ground  of 
fairness  or  necessity.  In  the  case  at  bar  the 
defendant  could  not  have  obtained  a  license, 
even  if  he  had  applied  for  one,  as  the  city 
was  all  under  contract  Had  it  not  been, 
he  would  not  have  been  licensed  as  a  scav- 
enger unless  he  had  bid  for  an  entire  district. 
Even  then  he  had  no  assurance  of  obtaining 
it,  no  matter  how  low  he  bid,  as  the  board 
of  health  retained  the  right  to  refuse  any 
and  all  bids,  and  to  ''decide  who  are  compe- 
tent bidders."  The  public  scavenger  was 
not  required  to  do  any  special  duty,  or  to 
perform  his  duty  in  a  special  manner.  He 
was  not  required  to  use  carts  or  Implements 
of  any  spedal  kind,  or  to  use  any  special 
precautions  either  for  deanliness  or  disinfec- 
tion. As  far  as  we  can  see  from  the  record, 
the  defendant  was  fully  as  well  equipped  for 
such  work  as  the  dty  scavenger  himself, 
who,  indeed,  does  not  appear  to  have  per- 
formed any  personal  duties  other  than  per- 
haps making  certain  reports,  or  possibly  sup- 
erintending those  who  were  working  for  him 
on  shares. 

We  will  briefly  examine  the  authorities  that 
have  been  cited  in  support  of  the  contention 
of  the  state,  none  of  which  are  strictly  appli- 
cable in  our  view  of  the  case.  In  State  r. 
Herd,  122  N.  C.  1002,  29  8.  B.  952,  the  court 
says,  on  page  1094, 122  N.  0.,  and  page  953,  29 
S.  E.:  "Of  that  the  commissioners,  the  local 
legislature,  are  the  sole  judges,  unless  their 
ordinance  Is  unreasonable.*'  Hill  v.  C^ty  of 
Charlotte,  72  N.  O.  55,  simply  holds  that  a 
municipal  corporation  is  not  liable  to  an  ac- 
tion for  damages  in  the  exercise  of  discretion- 
ary powers.  In  Re  Vandine,  6  Pick.  187, 
while  the  court  recognized  the  power  of  the 
city  to  require  public  scavengers  to  take  out 
a  license.  It  held  that  the  ordinance  must  be 
reasonable.  It  says,  on  page  191:  'To  ar- 
rive at  a  correct  c<mclusion  whether  the  by- 
law be  reasonable  or  not  regard  must  be  had 
to  its  object  and  necessity."  And  again,  on 
page  192:  "We  are  all  satisfied  that  the  law 
is  reasonable,  and  not  only  within  the  power 
of  the  government  to  prescribe,  but  well 
adapted  to  preserve  the  health  of  the  dty.*' 
In  Com.  V.  Stodder,  2  Cush.  562,  the  court 
says,  on  page  571:  "We  cannot  doubt  that 
a  by-law  reasonably  regulating  the  use  of 
the  public  streets  of  the  city  •  ♦  •  would 
be  valid  and  legal."  It  then  concludes,  on 
page  570,  as  follows:  "A  by-law  to  that  ef- 
fect is  en  unnecessary  restraint  upon  the  bosi- 
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aesa  of  those  carrying  passengers  for  hire, 
and  not  binding  upon  Inhabitants  of  other 
towns.  For  this  reason  the  by-law  must  be 
held  invalid  as  respects  the  defendant*'  The 
case  of  Boehm  t.  Mayoi:,  etc.,  61  Md.  259, 
which  at  first  glance  seems  to  fit  our  case, 
has  really  no  direct  bearing.  There  the  ac- 
tion was  brought  by  a  public  scavenger  to  re- 
cover from  the  mayor  and  city  council  of 
Baltimore  damages  alleged  to  have  resulted 
from  their  wrongful  act  in  suspending  and 
revoking  his  license.  The  court  held  that  the 
dty  had  the  power  to  pass  reasonable  by- 
laws requiring  a  license  from  a  public  scav- 
enger, and  requiring  all  refuse  matter  to  be 
carried  off  in  carts  of  a  certain  character; 
that  such  by-Jaws  were  reasonable,  and  that 
the  plaintiff  cou}d  not  recover  damages  for 
the  revocation  of  his  license.  The  court,  in 
its  opinion,  distinguishes  this  case  from  that 
of  Mayor,  etc.,  v.  Radecke,  49  Md.  217,  in 
which  certain  ordinances  of  the  city  of  Bal- 
timore were  held  unreasonable  and  invalid. 
In  City  of  Louisville  v.  Wlble,  84  Ky.  290,  1 
S.  W.  605,  the  court  held  that  the  city  could 
not,  upon  its  mere  caprice,  or  to  gain  a  pe- 
cuniary advantage,  violate  a  contract  which 
It  had  made  upon  a  valuable  consideration 
with  an  individual,  whereby  it  granted  to  him 
the  exclusive  right  for  five  years  to  the  use 
of  Its  streets  for  the  purpose  of  removing  the 
bodies  of  all  dead  animals  from  its  streets, 
alleys,  etc.  The  second  headnote  of  that 
case  is  as  follows:  *'The  exclusive  privilege 
of  hauling  the  bodies  of  dead  animals  out  of 
a  city  along  its  streets,  having  been  granted 
by  the  city  to  an  individual,  others  cannot  be 
allowed  to  buy  up  such  dead  animals,  and 
haul  them  out  along  the  streets,  although 
the  original  owners  have  the  privilege  of  thus 
removing  them."  That  case  does  not  appear 
to  be  an  authority  against  the  right  of  the 
owner  to  remove  refuse  from  his  own  prom- 
ises. The  Slaughter-House  Cases,  16  Wall. 
36,  21  L.  Ed.  394,  discuss  at  great  length  and 
with  great  ability  the  question  of  monopoly 
under  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  but  they  do 
not  appear  to  us  to  directly  affect  the  princi- 
ple now  under  consideration;  that  is,  the 
necessity  and  reasonableness  of  the  ordinance. 
We  are  not  disposed  to  question  the  law  as 
laid  down  in  1  DHL  Mun.  Ck>rp.  9  144,  as  to 
the  duty  and  power  of  a  municipal  corpora- 
tion to  preserve  the  public  health  and  safety, 
but  by  lawful  means,  and  in  subordination  to 
the  principles  enunciated  by  the  same  author 
in  sections  319-322,  325.  These  sections  ex- 
pressly lay  down  the  rule  that  all  ordinances 
''must  be  reasonable  and  lawful;  must  not  be 
oppressive;  must  be  impartial,  fair,  and  gen- 
eral; and  must  not  contravene  common 
Eight"  But  one  citation  remains  to  be  ex- 
amined,—that  of  Brodnax  v.  Groom,  64  N.  G. 
244.  The  subject-matter  of  that  decision 
was  an  act  of  the  legislature  providing  "that 
the  commissioners  of  the  county  of  Rocking- 
ham  be  and  they  are  hereby  authorized  to 


levy  and  collect  a  special  tax  for  the  purpose 
of  building  and  repairing  bridges  in  said 
county."  The  court  says,  on  page  249:  ''Re- 
pairlng  and  building  bridges  is  a  part  of  the 
necessary  expenses  of  a  county,  as  much  so 
as  keeping  the  roads  in  order,  or  making  new 
roads.  So  the  case  before  us  is  within  the 
power  of  the  county  commissioners.  How 
can  this  court  undertake  to  control  its  exer- 
cise? Can  we  say  such  a  bridge  does  not 
need  repairs;  or  that  in  building  a  new 
bridge  near  the  site  of  an  old  bridge  it  should 
be  erected  as  heretofore,  upon  posts,  so  as  to 
be  cheap,  but  warranted  to  last  for  some 
years;  or  that  it  is  better  policy  to  locate  it 
a  mile  or  so  above,  where  the  banks  are  good 
abutments,  and  to  have  stone  pillars,  at  a 
heavier  outlay  at  the  start,  but  such  as  will 
insure  permanency,  and  be  cheaper  in  the 
long  run?"  This  language,  half  hmnorous 
and  half  sarcastic,  was  surely  never  intended 
to  apply  to  the  constitutional  rights  of  the 
citizen,  which  are  not  held  at  the  pleasure  of 
a  board  of  aldermen,  or  even  of  the  legisla- 
ture. We  do  not  say  that  the  defendant,  or 
even  the  owner  of  the  premises,  had  the  ri^lit 
to  clean  out  their  closets  in  a  manner  offen- 
sive to  their  neighbors,  or  detrimental  to  th^ 
public  health  and  comfort  They  would  be 
subject  to  such  reasonable  regulations  as 
were  necessary  to  attain  these  ends.  Nor  do 
we  say  that  the  city  might  not,  under  reason- 
able regulations,  require  any  one  to  take  out 
license  before  acting  as  a  public  scavenger, 
or  even  do  the  work  through  its  own  officers. 
Such  cases  are  not  before  us.  We  are  con- 
strained to  say  that  the  ordinance,  construed 
as  it  appears  to  us,  is  not  shown  to  be  rea- 
sonable, necessary,  or  just;  and  therefore, 
being  in  derogation  of  common  right,  must 
be  held  invalid  in  its  application  to  the  case 
at  bar.    Error. 

CLARK,  J.  (dissenting).  One  of  the  most 
urgent  causes  for  the  institution  of  mnnic^ 
ipal  government  is  the  conservation  of  pub- 
lic health,  and  no  duty  more  important  is 
confided  to  municipal  bodies.  The  nature  of 
the  ordinances  they  shall  adopt  for  that  pur^ 
pose  is  a  matter  for  their  discretion,  subject 
to  change  by  the  election  of  a  new  board, 
and  not  reviewable  by  the  courts  unless  the 
ordinance  is  unreasonable.  When  people  as- 
semble in  towns,  matters  of  sanitation  which 
are  left  to  each  one*s  own  judgment  In  the 
country  become  a  matter  of  public  concern. 
It  is  a  matter  of  common  observation  that  in 
this  matter  of  cleaning  out  water-closets, 
cesspools,  and  sinks.  If  it  is  left  to  each  house- 
holder, some  win  be  guilty  of  neglect,  to  the 
great  discofnfort  of  their  neighbors,  and 
often  to  the  detriment  of  the  public  health. 
Hence  it  has  always  been  recognized  that  the 
regulation  of  that  matter  rested  with  the 
municipal  authorities.  Code,  $  3802,  confers 
on  towns  and  cities  the  power  "to  pass  laws 
for  abolishing  or  preventing  nuisances  and 
preserving  the  health  of  the  citizens,"  and 
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the  methods  they  shall  adopt  are  left  (ex- 
cept In  cases  of  abuse)  to  the  "local  legisla- 
ture,'* the  municipal  body.  State  v.  Hord» 
122  N.  0.  1002,  29  S.  B.  952;  HiU  ▼.  City  of 
Charlotte,  72  N.  G.  55.  The  latter  case  says 
that  '"nothing  can  be  clearer  than  that  it  is 
left  entirely  to  those  authorities  to  deter- 
mine what  ordinances  are  proper  for  those 
purposes."  In  this  matter  of  the  best  meth- 
od of  haying  the  scavenger  work  of  the  city 
performed  it  may  be  that,  if  it  were  for  this 
court  to  decide,  I  should  agree  with  the 
majority  that  the  best  method  is  to  have  it 
done  directly  by  the  city  through  its  officers 
and  employes.  Such  is  certainly  the  mani- 
fest tendency  of  the  age  as  to  all  matters 
of  municipal  interest,  including  the  furnish- 
ing of  light,  water,  sewerage,  street  cars, 
and  the  like.  But  it  is  not  a  matter  commit- 
ted to  us,  but  to  the  people  of  each  town  and 
city,  to  determine  through  its  local  board. 
When  any  town,  as  in  the  present  instance, 
prefers  that  the  scavenger  business,  whose 
proper  regulation  Is  of  the  highest  local  im- 
portance, should  be  performed  by  licensed 
scavengers,  giving  bond  for  the  faithful  per- 
formance of  their  duties,  and  under  supervi- 
sion of  the  city  health  officers,  there  has 
been  no  reason  shown  why  it  cannot  be 
done.  There  are  ample  authorities  to  that 
effect  In  Re  Vandlne,  6  Pick.  187,  as  far 
back  as  1828,  it  was  held  that  a  by-law  of 
the  city  of  Boston  forbidding  any  one  to  re- 
move night  soil,  etc.,  unless  duly  licensed  by 
the  dty,  was  valid,  though  the  court  there 
say  that  in  their  own  judgment  it  would  be 
better  if  the  city  would  have  the  work  done 
directly  by  its  own  employes  than  through 
contractors.  This  was  cited  and  approved 
in  Com.  v.  Stodder,  2  Gush.  568.  In  Boehm 
V.  Mayor,  etc.,  61  Md.  259,  it  was  held  that 
an  ordinance  that  "no  person  shall  remove 
the  contents  of  any  privy,  well,  or  sink 
within  the  limits  of  the  city  without  hav- 
ing first  obtained  a  license  so  to  do,"  was  a 
valid  ordinance  under  the  power  "to  pre 
serve  the  health  of  the  city,  and  to  prevent 
and  remove  nuisances";  thus  coming  within 
the  very  letter  of  our  Code  (section  8802) 
and  the  ordinance  of  the  city  of  Wilmington. 
In  another  late  case— City  of  Louisville  v. 
Wlble,  84  Ky.  290,  1  S.  W.  605-lt  is  held 
that  the  city  can  have  such  or  similar  work 
done  by  contractors,  and  that  it  is  no  objec- 
tion to  the  validity  of  the  contract  if  there  is 
only  one  contractor.  The  above  doctrines 
are  laid  down  as  well-settled  law.  1  DHL 
Mun.  Corp.  1 144,  note;  Id.  {  569,  and  notes. 
It  was  ^eld  in  the  Slaughter-House  Cases, 
16  Wall.  86,  21  L.  Ed.  394  (which  is  a  thor- 
ough discussion  of  the  proposition),  that  con- 
tracts of  this  general  nature  are  not  invalid 
when  exclusive,  because  they  are  made  in 
consideration  of  public  services;  but  in  this 
instance,  however,  there  is  no  exclusive  con- 
tract Hie  ordinance  requires  advertise- 
ments for  bids,  one  contractor  at  least  for 
«ach  of  the  eight  districts,  bonds  to  be  given 


for  discharge  of  duty,  supervision  by  the 
health  officer,  and  power  reserved  to  the  city 
to  cancel  and  revoke  any  contract  at  will, 
each  contract  to  be  renewed  annually.  The 
city's  interest  is  fully  safeguarded.  It  is 
purely  incidental  that  one  man  has  taken  all 
the  contracts,  and  his  doing  so  in  no  wise  in- 
validates the  ordinance.  The  power  being 
clearly  in  the  mupidpal  body  to  regulate 
the  scavenger  work  of  the  city,  whether  the 
method  shall  be  directly  by  the  city  or  by 
contract  under  the  license  system,  is  for 
them  to  decide.  This  court  cannot  review 
their  discretion.  This  Is  stated  in  ever- 
memorable  words  by  Pearson,  C.  J.,  in  Brod- 
nax  V.  Groom,  64  N.  0.,  at  page  260. 

MONTGOMERY,  J.,  also  dissenti. 


(US  N.  C.  1183) 
STATE  V.  MORRISON. 
(Supreme  Court  of  North  Carolina.    June  9, 
1900.) 

LICENSES— SALB    OP    ORGANS    AND    PIANOS- 
PROSECUTIONS— BURDEN  OF  PROOF. 
1.  Under  Laws  1899,  c.  11,  $  27,  providing 
that  every  person  or  corporation  engaged  in 


the  business  of  selling  pianos  and  organs  shall, 
before  selling  or  offering  to  sell,  pay  to  the  sher- 
iff or  tax  collector  a  tax  of  $10,  and  obtain  a 


license  which  shall  operate  one  year  from  its 
date,  and  all  licenses  shall  l>e  countersigned  by 
the  register  of  deeds,  and  shall  not  be  Talid 
unless  so  countersigned,  the  issuance  of  a  li- 
cense to  a  corporation  having  several  agents 
and  employes  traveling  and  selling  organs  un- 
der that  one  license  does  not  protect  all  of 
them,  but  authorizes  sales  only  by  the  agent 
to  whom  the  license  is  intrusted,  and  who  has 
possession  thereof. 

2.  Where,  in  a  prosecution  for  selling  a  cer- 
tain class  of  merchandise  without  a  license, 
which  the  law  provides  the  seller  shall  not  sell 
without  a  license,  it  appears  that  a  license 
was  issued  to  defendant's  employer,  which 
would  authorize  sales  by  only  that  one  of  the 
employer's  agents  having  possession  of  the 
license,  the  burden  is  on  defendant  to  show 
that  he  has  possession  of  the  license,  since 
knowledge  of  such  fact  lies  peculiarly  within 
his  own  Icnowledge. 

Appeal  from  superior  court,  Lincoln  coonty; 
Allen,  Judge. 

R.  J.  Morrison  was  indicted  for  engaging  in 
the  business  of  selling  pianos  and  organs 
without  a  license.  Froin  a  Judgment  in  fa- 
Tor  of  defendant  entered  on  a  special  yerdict, 
the  state  appeals.    Heversed. 

D.  W.  Robinson  and  Brown  Shepherd,  for 
the  State.    Jones  &  Tlllett,  for  appellee. 

CLARK,  J.  Section  27,  c  11,  Laws  1899, 
requires  that  every  person  or  corporation  en- 
gaged "in  the  business  of  selling  pianos  or 
organs  by  sample,  list  or  otherwise  in  this 
state,  shall  before  selling  or  offering  to  sell 
any  such  instrument,  pay  to  the  sheriff  or  tax 
collector  a  tax  of  ten  dollars  on  each  brand 
and  obtain  a  license  which  shall  operate  one 
year  from  Its  date,  and  all  licenses  provided 
for  in  this  section  shall  be  countersigned  by 
the  register  of  deeds  and  shall  not  be  valid 
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unless  80  countersigned.**  Tbe  defendant  Is 
Indicted  for  engaging  In  the  business  of  sell- 
ing pianos  and  organs  In  Uncoln  county  with- 
out license.  It  Is  found  by  the  q;>ecial  yer- 
diet  that  E.  M.  Andrews  &  Co.,  a  corporation 
having  its  principal  place  of  business  In  Meck- 
lenburg, upon  payment  of  $10  obtained  a  li- 
cense from  the  sheriff  of  that  county  under 
the  above  section;  that  it  had  several  agents 
and  employ^  traveling  and  selling  organs  by 
sample  under  that  one  license;  that  the  de- 
fendant sold  organs  in  Lincoln  as  one  of  the 
agents  of  aforesaid  corporation;  that  no  li- 
cense bad  been  issued  to  him.  It  is  not 
found,  nor.  Indeed,  is  it  contended,  that  the 
defendant  had  in  possession  the  license  is- 
sued to  said  corporation.  If  he  had,  that  was 
a  matter  of  defense,  to  be  shown  in  evidence, 
and  found  as  a  fact.  State  v.  Smith,  117  N. 
C.  809.  23  S.  B.  449;  Cook  v.  Guirkin,  119  N. 
C.  13,  25  S.  E.  715,  and  cases  cited.  The  sole 
question  arising  upon  tbe  special  verdict  is 
whether  such  license  protects  only  the  person 
or  agent  who  has  It  in  possession,  or  an  un- 
limited number  of  agents.  Among  the  rules 
for  the  construction  of  an  act,  if  of  doubtful 
meaning,  is  that  the  intent  must  govern,  if  it 
can  be  ascertained,  and  a  reasonable  construc- 
tion must  be  placed  upon  the  statute;  taking 
it  in  connection  with  the  other  provisions 
with  which  it  is  associated,  and  the  previous 
law. 

1.  The  reQuIrement  that  the  license  must 
be  signed  by  the  sheriff  and  countersigned  by 
the  register  of  deeds,  and  the  fact  that  when 
thus  authenticated  the  licensee  shall  be  able 
to  sell  anywhere  in  the  97  counties  of  the 
state,  would  indicate  that  the  license  shall 
protect  only  the  agent  who  at  the  time  has  It 
in  possession.  If  this  were  not  so,  why  re- 
quire signing  and  countersigning,  and  why 
the  absence  of  provisions  for  certifying  dupli- 
cates or  copies?  Shall  the  sheriffs  of  each 
of  the  other  counties  be  held  off  by  the  simple 
statement  of  any  one  selling  pianos  and  or- 
gans that  he  Is  agent  for  a  corporation  which 
has  paid  $10  to  some  sheriff,  in  perhaps  a 
distant  county,  and  gotten  his  license?  If  the 
license  Is  good  without  producing  It,  then 
every  sheriff  must  take  the  word  of  any  sales- 
man who  says  that  his  principal  has  gotten 
his  license  in  some  other  county,  or  run  the 
risk  of  an  action  for  false  imprisonment  or 
illegal  arrest  Is  that  a  reasonable  construc- 
tion of  the  law? 

2.  Construed  by  the  context,  section  26  (the 
section  Just  before  this)  requires  a  license  for 
selling  sewing  machines  (in  which  there  is 
possibly  less  profit,  because  more  competition) 
to  be  issued  by  the  state  treasurer.  For  that 
the  sum  of  |360  la  required,  and  there  is  ac- 
cordingly a  provision  that  the  licensee  "shall 
have  power  to  employ  an  unlimited  number 
of  agents  to  sell"  under  his  license,  and  that 
the  treasurer  shall  Issue  duplicate  edpies  of 
tbe  license  ui>on  payment  of  60  cents  each. 
The  absence  of  these  two  provisions  in  sec- 

nn  27,  and  the  exaction  of  only  $10  instead 


of  $850,  Is  convincing  proof  that  tbe  legia- 
latlve  Intent  was  that  the  latter  license  should 
authorise  no  agent  to  sell,  other  than  the  one 
having  it  In  possession.  There  is  nothing  to 
indicate  that  the  legislature  meant  to  dis- 
criminate against  useful  sewing  machlnea, 
and  in  favor  of  ornamental  pianos,  by  taxing 
the  business  of  selling  the  former  $350,  and 
the  latter  only  $10.  This  would  not  be  a  rea- 
sonable construction  of  the  statute. 

3.  The  former  Uiw  (Laws  1895,  c  116, 1  25) 
required  a  tax  of  $250  for  license  to  sell 
pianos  and  organs.  The  reduction  to  $10  was 
made  by  the  act  of  1897,  c.  168,  S  26;  and. 
though  the  public  treasurer  was  to  Issue  the 
license,  there  was  a  significant  absence  of  au- 
thority to  licensee  to  employ  an  unlimited 
number  of  agents,  and  for  issue  to  him  of 
certified  copies  of  the  license,  which  then,  aa 
now,  appears  in  the  section  (23)  just  before 
it,  and  which  exacts  a  license  tax  of  $350  for 
the  kindred  and  hardly  more  profitable  busi- 
ness of  selling  sewing  machines.  These  two 
sections  as  to  licenses  for  selling  sewing  ma- 
chines and  for  sellhig  pianos  and  organs  are 
re-enacted  in  1899,  with  the  difference  only 
that  in  the  latter  section  the  license  is  to  be 
issued  by  the  sheriff  Instead  of  the  state  treas- 
urer. 

For  these  reascMis,  we  must  think  that  the 
legislative  intent  was  that  the  $10  license  au- 
thorizes only  the  person  having  it  in.  posses- 
sion to  sell  under  It  Such  has  always  been 
the  policy  of  the  law,  except  when  the  stat- 
ute authorized  the  Issuance  of  certified  dupli- 
cates or  copies  of  the  license.  Liewis  v.  Du- 
gar,  91  N.  C.  16;  State  v.  Smith,  93  N.  0. 
516;  State  v.  Rhyne,  110  N.  0.  905,  26  8.  B. 
126.  The  statutes  were  possibly  more  ex- 
plicit in  those  cases,  but  they  serve  to  show 
the  settled  policy  of  the  law  in  these  matters. 
Upon  the  special  verdict,  tbe  court  should 
have  adjudged  the  defendant  guilty.  Re- 
versed. 

(US  N.  C.  866) 
MOTT  V.  OOMMISSIONBRS  OF  FORSTPH 

(X)Ux\TY. 
(Supreme  Court  of  North  Carolina.     June  7. 
1900.)     • 

SUPERIOR  COURTS  —  CONSTITUTIONAIj  JURIS- 
DICTION  —  STATUTE  TRANSFERRING  JURIS- 
DICTION —  INVALIDITY  —  SUPREME  COURT 
GRAND  JURY  —  COUNTY  COMMISSIONERS  — 
MANDAMUS-SOUCITOR  OF  SUPERIOR  COURT 
—INTEREST— PARTY. 

1.  Const,  art.  4,  SS  2,  8,  27,  establish  a  su- 
preme court,  superior  courts,  and  courts  of 
Justices  of  the  peace,  and  define  the  JurisdictloD 
of  all  but  superior  courts.  Sections  10,  11,  18. 
require  the  state  to  be  divided  into  judicial 
districts,  provide  that  a  superior  court  shall  be 
held  in  each  county  at  least  twice  a  year,  re- 
quire the  rotation  of  district  judges  in  the  bedd- 
ing of  superior  courts,  and  provide  that  such 
courts  shall  be  at  all  times  open  for  all  business 
within  their  jurisdiction,  etc.  Acts  1899,  c. 
371,  creates  criminal  courts  for  certain  coun- 
ties, transferring  to  them  the  original  jurisdic- 
tion of  superior  courts  in  such  matters.  At 
the  adoption  of  the  constitution  the  superior 
courts  wei-e  in  existence  with  full  original  criin- 
inal  jurisdiction.    Held,  tliat  the  juri&diotion  of 
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the  superior  court  was  sncfa  as  was  not  other-  * 
wise  constitutiooally  allottedt  and  snch  as  the 
superior  courts  exercised  at  the  adoption  of  the 
constitution,  such  jurisdiction  beinj?  given  a 
constitutional  character  by  the  constitutional 
recognition  of  the  courts,  and  hence  that  Acts 
1899,  c  371,  infringing  the  crimiDal  jurisdic- 
tion of  such  courts,  was  unconstitutional  and 
void. 

Z.  A  solicitor  of  a  superior  court  duly  entitled 
to  the  fees  and  emoluments  of  his  office  has  a 
sufficient  interest  therein  to  enable  him  to  main- 
tain mandamus  to  compel  the  county  commis- 
sioners  to  draw  a  grand  jury  for  such  court. 

Montgomery  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  (*ourt,  Forsyth  coun- 
ty;   Starbuck,  Judge. 

Mandamus  by  M.  L.  Mott,  solicitor  of  the 
Forsyth  county  superior  court,  against  the 
commissioners  of  Forsyth  county,  to  compel 
the  drawing  of  a  grand  jury  for  such  court 
From  a  judgment  refusing  a  peremptory  writ, 
plaintiff  appeals.    Reversed. 

Holton  &  Alexander,  for  appellant  Glenn 
&  Manly,  for. appellees. 

FURCH£;S,  J.  It  is  admitted  that  the  re- 
lator, Mott,  was  elected  solicitor  of  the  su- 
perior courts  of  the  Ninth  Judicial  district  in 
November,  1896,  for  a  term  of  four  years, 
and  was  regularly  inducted  into  that  office; 
tbat  said  term  of  office  has  not  expired;  and 
that  the  county  of  Forsyth  is  one  of  the  coun- 
ties composing  the  Ninth  Judicial  district 
It  is  also  alleged  and  admitted  that  the  de- 
fendants are  the  county  commissioners  of 
Forsyth  county,  and  that  they  have  not 
drawn  a  grand  Jury  for  the  superior  court  of 
that  county  since  February,  1869;  and,  whUe 
they  say  that  the  plaintiff  never  demanded 
the  drawing  of  a  grand  Jury  for  the  superior 
court  they  do  not  say  that  they  would  have 
drawn  one  if  such  demand  had  been  made; 
and  in  fact  they  substantially  say  that  they 
would  not  have  done  so,  as  they  Justil^y  their 
action  in  not  drawing  said  Jury  under  chapter 
371,  Acts  1899,  and  that  this  act  Justifies  them 
in  not  drawing  a  grand  Jury,  if  the  same  is 
constitutional;  and  as  it  was  not  es^pected 
that  they,  acting  in  this  respect  as  minis- 
terial officers,  should  pass  upon  Its  consti- 
tntionality,  they  were,  therefore,  not  to 
blame  for  obeying  the  act  of  1899  until  it 
should  be  passed  upon  by  the  courts,  and  de- 
clared unconstitutionaL  While  it  is  contend- 
ed that  Mott  who  is  a  resident  and  citizen 
of  Wilkes  county,  is  not  the  proper  relator, 
the  main  and  important  question  is  the  con- 
stitutionality of  the  act  of  1899.  This  is  not 
only  an  important  but  a  serious,  question, 
and  should  receive  a  careful  consideration; 
and,  after  it  has  received  this,  if  it  should 
plainly  appear  to  be  unconstitutional,  it  will 
be  our  duty  to  so  declare,— that  is.  If  we  shall 
find  that  the  provision  of  the  act  of  1899 
in  effect  abolishing  the  grand  Jury  of  the 
superior  court  in  Forsyth  county  is  plainly  In 
conflict  with  the  constitution,  it  will  be  our 
duty  to  say  so.  Where  an  act  of  the  legislature 
Is  in  conflict  with  the  terms  of  the  constitu- 


tion, they  cannot  both  stand.  One  must  give 
way  to  the  other.  And,  as  the  constitution  la 
superior  to  the  legislative  act,  the  latter  must 
give  way  to  the  former.  "It  is  a  proposition 
too  plain  to  be  contested  that  the  constitution 
controls  any  legislative  act  repugnant  to  it." 
Marbury  v.  Madison,  1  Cranch,  137,  2  L.  Bd. 
60.  But  we  do  not  think  it  necessary  at  this 
late  day  for  us  to  undertake  to  establish  the 
proposition  that  the  constitution  Is  superior 
to  ordinary  legislative  acts,  and  that  when 
they  conflict  the  latter  must  yield  to  the  for- 
mer. Taking  this  to  be  conceded,  we  will 
proceed  to  the  consideration  of  the  constitu- 
tionality of  the  act  of  1899,  so  far  as  it  de- 
prives the  superior  court  of  Forsyth  county 
of  any  grand  Jury,  and  if,  upon  this  exam- 
ination, it  shall  be  found  to  conflict  with  the 
constitution,  the  act  must  give  way,  and  not 
the  constitution.  The  amended  constitution 
(article  4,  9  12)  authorizes  the  legislature  to 
establish  courts  inferior  to  the  supreme  court 
'*8o  far  as  the  same  may  be  done  without 
conflict  with  the  other  provisions  of  this 
constitution."  So  it  must  be  held  that  the 
act  of  1809  is  constitutional  so  far  as  it  does 
"not  conflict  with"  some  of  'the  other  pro- 
visions of  the  constitution";  but  it  it  con- 
flicts with  any  of  the  other  provisions  of  the 
constltutioD,  it  is,  to  that  extent  unconsti- 
tutionaL In  considering  this  question  it  must 
be  understood  tbat  it  is  not  the  constitution- 
ality or  unconstitutionality  of  the  criminal 
court  of  Forsyth  that  is  being  considered, 
but  only  those  provisions  in  the  act  of  1899 
establishing  the  criminal  court  of  Forsyth 
and  other  counties  that  deprive  the  superior 
court  of  its  grand  Jury.  Is  that  part  of  said 
act  which  deprives  the  superior  court  of 
Forsyth  of  its  grand  Jury  in  conflict  with  any 
of  the  other  provisions  of  the  constitution? 
This  is  the  question.  The  constitution  (arti- 
cle 4v  9  2)  establishes  a  supreme  court,  su- 
perior courts,  and  courts  of  Justices  of  the 
peace.  Article  4,  9  8^  deflnes  the  Jurisdiction 
of  the  supreme  court  and  article  4,  §  27, 
deflnes  the  Jurisdiction  of  courts  of  Justices 
of  the  peace.  But  the  Jurisdiction  of  the  su- 
perior court  is  nowhere  deflned  in  the  con- 
stitution. Section  10  provides  for  the  divi- 
sion of  the  state  into  Judicial  districts,  for 
each  of  which  a  Judge  shall  be  chosen,  "and 
there  shall  be  a  superior  court  held  in  each 
county  at  least  twice  in  each  year."  Section 
11  provides  that  "every  Judge  of  the  superior 
court  shall  reside  in  the  district  for  which  he 
is  elected.  The  Judges  shall  preside  in  the 
courts  of  the  different  districts  successively, 
but  no  Judge  shall  hold  the  courts  in  the 
same  district  oftener  than  once  in  four  years." 
Section  18  prohibits  the  reduction  of  the  sal- 
aries of  Judges  during  their  terms  of  office; 
and  section  22  provides  that  "the  superior 
courts  shall  be,  at  all  times,  open  for  the 
transaction  of  all  business  within  their  Ju- 
risdiction,, except  the  trial  of  issues  of  fact 
requiring  Jury."  Thus  it  is  seen  that  the  con- 
stitution establishes  superior  courts;   that  it 
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has  proTided  for  diylding  the  state  into  Jndi- 
clal  districts;  that  it  has  proTlded  that  each 
of  these  districts  shall  have  a  Judge,  and  that 
these  judges  shall  rotate,  and  shall  not  hold 
the  courts  of  the  same  district  oftener  than 
once  in  every  four  years;  that  they  shall 
preside  and  hold  a  superior  court  in  each 
county  as  often  at  least  as  twice  a  year, 
and  that  the  superior  courts  shall  at  all 
times  be  open  for  the  transaction  of  all  busi- 
ness not  requiring  a  Jury.  These  are  con- 
stitutional requirements,  and  yet  the  consti- 
tution has  nowhere  in  express  terms  given 
the  superior  courts  any  Jurisdiction.  While 
the  Jurisdiction  of  all  the  other  courts  are 
prescribed  and  defined,  not  a  word  is  said 
as  to  the  jurisdiction  of  the  superior  courts. 
And  yet  we  know  that  they  have  a  jurisdic- 
tion, well  known  and  understood  by  every 
lawyer,  recognized  and  acted  upon  at  every 
term  of  the  superior  court  and  this  court. 
Indeed,  we  cannot  conceive  the  idea  that  the 
constitution  would  establish  such  courts  as 
superior  courts,  next  in  dignity  to  the  su- 
preme court,  and  leave  them  without  Juris- 
diction. Their  constitutional  Jurisdiction, 
then,  is  to  be  found  to  include  everything 
below  the  supreme  court  and  above  the  courts 
of  Justices  of  the  peace.  These  courts  are 
established  by  the  constitution,  and  have 
their  constitutional  Jurisdiction  defined,  of 
which  they  cannot  be  deprived  by  the  legisla- 
ture. This,  we  think,  will  be  conceded.  But, 
as  there  is  no  express  g^ant  of  Jurisdiction  to 
the  superior  courts  in  the  constitution,  it  re- 
mains to  be  seen  what  their  Jurisdiction  is. 
We  know  they  have  a  Jurisdiction,— that  Is 
known  of  all  men,— and,  as  we  have  said, 
is  constantly  acted  upon  by  this  court  How 
did  they  get  this  Jurisdiction?  If  we  can 
determine  this,  then  we  are  in  a  position  to 
ascertain  and  determine  what  it  is,  as  the 
same  reason  that  gives  these  courts  their 
Jurisdiction  will  determine  what  that  Juris- 
diction is.  This  Jurisdiction  is  to  be  found 
in  the  fact  that  these  courts—superior  courts 
—are  not  creatures  of  the  constitution,  but 
adoptions  of  the  constitution.  The  consti- 
tution found  them  here,  established  institu- 
tions, with  their  Jurisdiction  well  known  and 
established;  and  the  constitution,  not  wish- 
ing to  make  any  change  as  to  the  Jurisdic- 
tion of  these  courts,  simply  adopted  them  as 
they  were.  In  this  adoption  it  made  provi- 
sion for  the  holding  of  these  courts  by  pro- 
viding Judges  to  hold  them,  by  requiring  the 
Judges  to  reside  in  the  district  for  which  they 
were  elected,  by  requiring  them  to  rotate, 
and  to  hold  at  least  two  terms  a  year  in  each 
county  in  the  state;  and  that  these  courts- 
superior  courts— should  at  all  times  be  open 
for  the  transaction  of  all  business  that  did 
not  require  the  Intervention  of  a  Jury.  Yet 
not  a  word  is  said  as  to  what  their  jurisdic- 
tion should  be.  They  were  to  do  business, 
because  these  courts  were  to  be  open  to  the 
transaction  of  all  business  that  did  not  re- 
quire a  Jury.    But  it  cannot  be  inferred  from 


this  that  they  were  not  to  have  a  Jury,  bat 
the  inference  Is  otherwise,— that  they  were  to 
do  business  at  term  time  where  the  court 
had  a  Jury,— as  we  know  this  was  the  fact, 
as  the  terms  of  these  courts  were  provided 
with  Judges.  We  say  these  courts— these  su- 
perior courts— were  here  before  the  constitu- 
tion, and  became  constitutional  courts  by 
adoption,  and  without  any  change  or  mod- 
ification as  to  jurisdiction,— a  part  of  which 
was  a  grand  jury.  This  was  not  the  case 
with  the  other  courts  established  by  the  con- 
stitution. There  were  changes  made  in  the 
Jurisdiction  of  each  of  the  other  courts  from 
what  they  were  at  the  time  of  adopting  the 
constitution.  This  made  it  necessary  to  de- 
fine their  Jurisdiction,  and  in  doing  this  the 
jurisdiction  of  the  superior  courts  were  sujy 
stantially  defined.  The  whole  law  of  the 
state  was  to  be  administered.  The  superior 
courts  were  courts  of  general  jurisdiction, 
and  when  the  Jurisdiction  of  the  other  courts, 
which  were  special,  were  taken  out,  the  re- 
mainder was  left  as  the  Jurisdiction  of  the 
superior  courts. 

While  the  question  now  before  the  court 
has  not  before  been  directly  presented,  it  has 
been  discussed  to  some  extent  in  several  re- 
cent opinions  of  this  court  In  Rhyne  v. 
Lipscombe,  122  N.  G.  650,  29  S.  E.  57,  this 
court  said:  '*The  constitution  (article  4,  § 
2)  establishes  the  supreme  court  superior 
courts,  and  courts  of  Justices  of  the  peace, 
and  authorized  the  legislature  to  create  other 
courts  Inferior  to  the  supreme  court  Sec- 
tion 12  of  the  same  article  provides  that  the 
general  assembly  shall  have  no  power  to  de- 
prive the  judicial  department  of  any  power 
or  jurisdiction  which  rightfully  pertains  to 
it  but  that  it  shaJl  allot  and  distribute  that 
portion  of  tlie  power  and  jurisdiction  which 
does  not  pertain  to  the  supreme  court  among 
the  other  courts  prescribed  in  the  constitu- 
tion, or  which  may  be  established  by  law, 
in  such  manner  as  it  may  deem  best  *  *  * 
so  far  as  the  same  may  be  done  without  con- 
flict with  the  other  provisions  of  this  consti- 
tution. ^  *  •  But  under  our  state  consti- 
tution the  superior  courts  and  courts  of  jus- 
tices of  the  peace  are  created  by  the  consti- 
tution itself,  and  the  general  assembly  can- 
not abolish  them.  The  term  'superior  court* 
had  a  well-defined  signification  at  the  time 
of  the  adoption  of  the  constitution,  and  the 
language  of  that  instrument  must  be  taken 
as  referring  thereto.  •  •  •  While  the  gen- 
eral assembly  Is  given  the  power  to  allot  and 
distribute  the  jurisdiction  of  the  courts  be- 
low the  supreme  court  this  is  with  the  im- 
portant limitation  that  it  must  be  done  "with- 
out conflict  with  other  provisions  of  this  con- 
stitution.' This  renders  it  essential  to  con- 
sider what  is  the  inherent  nature  of  the 
superior  courts  created  by  those  'other  pro- 
visions' of  the  constitution  itself,  which 
treats  them  with  so  much  consideration,  pre- 
scribing their  election  and  terms  of  of- 
flee,  besides  the  other  provisions  above  re- 
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cited.  Tbe  general  aosembly  may  allot  and 
dlBtribute  the  Jurisdiction  below  the  supreme 
court  but  it  cannot,  in  doing  so,  create  new 
courts  with  substantially  the  same  powers 
as  the  superior  courts,  and  make  the  offices 
electiye,  otherwise  than  by  the  people,  sub- 
ject to  be  abolished  by  legislative  enactment, 
and  hence  without  independent  tenure  of  of- 
fice, as  prescribed  by  the  constitution,  and 
freed  from  the  provision  as  to  rotation,  the 
residence  of  the  judges,  and  the  require- 
ments as  to  two  terms  annually  in  each 
county,  and  being  always  open.  All  this  can- 
not be  done  by  simply  creating  new  superior 
courts,  or  criminal  courts,  or  otherwise. 
*  •  *  Applying  these  reasonable  rules  of 
construction  to  the  superior  courts  establish- 
ed by  the  constitution,  and  fenced  about,  as 
its  importance  demanded,  by  so  many  pro- 
visions in  the  constitution,  what  was  the 
superior  court,  as  the  term  was  well  under- 
stood, at  the  time  of  adoption  of  the  consti- 
tution? It  means  the  highest  court  in  the 
state  next  to  the  supreme  court,  and  supe 
rior  to  all  others,  from  which  alone  appeals 
lay  directly  to  the  supreme  court,  and  pos- 
sessed of  general  jurisdiction,  criminal  and 
civil,  and  both  in  law  and  equity.  *  •  • 
The  constitutional  guaranties  and  the  inher- 
ent nature  and  general  jurisdiction  of  the 
superior  courts,  recognized  by  the  historical 
and  legal  meaning  of  the  term  at  the  adop- 
tion of  the  constitution,  cannot  be  held  re- 
voked and  discarded  by  the  incidental  au- 
thority to  the  legislature  to  create  criminal 
courts  in  cities,  and  other  inferior  courts 
<which  the  constitution  did  not  deem  of  suf- 
ficient importance  even  to  name),  and  to  al- 
lot the  jurisdiction  among  them.  Even  this 
provision  is  guarded,  as  already  stated,  by 
the  requirement  that  the  allotment  shali  not 
conflict  with  the  other  provisions  of  the  con- 
stitution." We  must  be  pardoned  for  quot- 
ing so  extensively  from  this  case  of  Rhyne  v. 
Lipscombe,  as  it  is  so  recent  an  expression 
of  this  court,  and,  though  written  by  Justice 
Clark,  was  concurred  in  by  the  entire  court. 
These  extensive  quotations  seem  to  fully  sus- 
tain the  contention  of  the  plaintiff.  But  this 
opinion  was  delivered  in  a  case  of  a  direct 
appeal  from  the  criminal  court  to  this  court, 
and  not  involving  the  question  now  before 
the  court,  as  to  the  jurisdiction  of  the  supe- 
rior court,  and  cannot  be  claimed  as  an  adju- 
dication. But,  as  it  seems  to  us,  it  is  valu- 
able for  the  strength  of  its  argument  upon 
the  question  now  presented  for  our  consider- 
ation and  determination,  and  should  go  a 
long  way  in  its  determination.  But  there  are 
expressions  in  that  opinion— such  as  *'exclu- 
sive  jurisdiction  except  as  to  the  right  of  ap- 
peal's—which defendants  claim  tend  to  weak- 
en the  argument  of  the  case.  But  upon  a 
careful  review  of  the  case  it  seems  to  us  that 
these  expressions  were  inadvertences.  They 
were  not  necessary  to  the  decision  of  the 
case;  certainly  that  part  which  speaks  of 
the  exclusive  jurisdiction  was  not;  and  they 


are  the  only  expressions  in  the  opinion  that 
seem  to  be  in  conflict  with  the  contention  of 
the  plaintiff,  and  they  are  in  conflict  with 
the  argument  of  the  opinion.  So  we  think 
we  are  justified  in  saying  that  they  must 
have  been  inadvertences,  as  they  are  at  en- 
tire variance  with  the  whole  argument  of 
the  opinion.  The  argument  of  the  opinion  in 
Rhyne  v.  Lipscombe  is  that  the  superior 
courts  had  a  known  and  established  jurisdic- 
tion at  the  adoption  of  the  constitution. 
That  the  bonstitution  adopted  these  superior 
courts,  and  made  them  constitutional  courts, 
with  their  known  and  established  jurisdic- 
tion, thereby  adopting  the  jurisdiction  they 
had  at  the  adoption  of  the  constitution,  and 
making  such  Jurisdiction  the  constitutional 
jurisdiction  of  the  court  If  this  be  true,— 
and  we  think  it  is,  and  it  is  certainly  the  ar- 
gument of  Rhyne  v.  Lipscombe,— then  the 
contention  of  defendants  and  the  construc- 
tion they  put  upon  Rhyne  v.  Lipscombe  can- 
not be  correct  It  is  said  in  Rhyne  v.  Lips- 
combe that  '*the  legislature  cannot  take  the 
constitutional  jurisdiction  from  the  superior 
courts."  This  cannot  be  true  if  tne  legisla- 
ture can  give  the  inferior  courts  original  and 
exclusive  jurisdiction  of  all  criminal  offenses 
and  take  from  the  superior  courts  their  Juri^ 
diction.  The  superior  courts  are  essentially 
courts  of  original  Jurisdiction,  with  very  lit- 
tle appellate  Jurisdiction,  and  in  almost  all 
cases  where  it  bad  appellate  Jurlsdictioo 
(from  justices'  courts)  the  trial  la  de  novo,  as 
if  originally  commenced  in  the  superior 
court  And,  if  its  jurisdiction  under  the  con- 
stitution is  original,  the  legislature  has  no 
power  to  take  this  Jurisdiction  from  it 
Chief  Justice  Marshall,  in  speaking  of  the 
constitution  of  the  United  States  and  the 
acts  of  congress,  uses  this  language:  "If 
congress  remains  at  liberty  to  give  this  court 
appellate  jurisdiction  where  the  constitution 
has  declared  their  jurisdiction  shali  be  orig- 
inal, and  original  jurisdiction  when  the  con- 
stitution has  declared  it  shall  be  appellate, 
the  distribution  of  jurisdiction  made  in  the 
constitution  is  form  without  substance." 
Marbury  v.  Madison,  1  Cranch,*  on  page  174, 
2  L.  Ed.  60.  Besides  this  being  from  the 
greatest  judge  and  the  highest  court  of  this 
country,  it  is  so  clearly  correct  that  we  do 
not  hesitate  to  adopt  and  follow  it  It  seems 
to  us  to  be  a  necessary  result  that  as  this 
act  takes  from  the  superior  court  its  consti- 
tutional right  to  a  grand  jury,  the  effect  of 
which  is  to  deprive  that  court  of  its  original 
jurisdiction,  the  act  so  depriving  the  superior 
court  of  this  Jurisdiction  is  in  conflict  with 
that  part  of  the  constitution  that  gave  the 
superior  court  a  grand  Jury  and  original  ju- 
risdiction as  a  constitutional  court  But  we 
said  the  contention  of  the  defendants  could 
not  be  true,  and  was  in  conflict  with  the  rea- 
soning of  the  opinion  in  Rhyne  v.  Lipscombe 
that,  if  it  were  true,  its  logical  result  would 
lead  to  the  utter  destruction  of  the  superior 
courts.    It  must  be  admitted— in  fact  it  is 
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admitted— that  ]f  the  legislature  can  deprive 
the  superior  courts  of  all  their  orl^nal  crim- 
inal Jurisdiction,  the  legislature  may  also  de- 
prive the  superior  courts  of  all  their  origi- 
nal civil  jurisdiction.  Sop);K>Be  the  legisla- 
ture establishes  another  Inferior  court  for 
the  county  of  Forsyth  and  the  other  coun- 
ties composing  the  criminal  circuit,  and 
gives  them  original  exclusive  Jurisdiction  of 
all  civil  actions,  in  which  act  it  provides  that 
it  shall  be  unlawful  for  the  clerk  of  the  su- 
perior court  to  issue  any  summons  return- 
able to  the  superior  court,  and  if  the  act  tak- 
ing the  grand  Jury  from  the  superior  court, 
thereby  cutting  off  the  means  by  which  it 
obtained  original  Jurisdiction,  is  constitu- 
tional, it  would  be  constitutional  to  take 
away  the  dvil  Jurisdiction  of  the  superior 
oourt  in  the  way  we  have  suggested,  we 
would  then  have  the  carcass  of  the  superior 
court,  without  life.  This  cannot  be  done. 
Almost  this  very  question  was  presented  in 
Rhyne  v.  Lipscombe.  The  legislature  of  1897 
undertook  to  give  Judge  Bwart  both  civil 
and  criminal  Jurisdiction,  equal  to  that  of 
the  superior  courts,  and  this  court  said  it 
could  not  be  done.  But,  if  what  the  legisla- 
ture of  1899  did  in  taking  from  the  superior 
courts  their  grand  Juries,  and  giving  Judge 
Stephens  exclusive  original  Jurisdiction,  can 
1)0  done,  then  the  court  was  in  error  in  hold- 
ing that  it  could  not  be  given  to  Judge  Bw- 
art, because  it  can  make  no  difference,  so  far 
ns  the  constitutional  question  is  concerned, 
whether  this  exclusive  original  Jurisdiction 
is  given  to  one  or  to  two  Judges.  The  cases 
of  State  V.  Ray,  122  N.  C.  1097,  29  S.  B.  61, 
and  Tate  v.  Commissioners,  122  N.  G.  661,  29 
S.  E.  60,  are  cited  by  defendants.  But  they 
simply  follow  Rhyne  v.  Lipscombe,  and  are 
put  upon  that  case,  and  we  do  not  deem  it 
uecessary  to  give  them  a  separate  considera- 
tion. In  Wilson  V.  Jordan,  124  N.  G.  683,  33 
S.  B.  139,  the  same  argument  was  advanced 
as  to  grand  Juries,  putting  that  argument 
upon  Rhyne  v.  Lipscombe.  This  opinion  was 
concurred  in  by  all  the  court  except  Justice 
Clark,  who  filed  a  lengthy  dissenting  opin- 
ion, based  entirely  upon  other  grounds,  ap- 
parently agreeing  to  this  argument  in  that 
cABe,  as  be  does  not  allude  to  it,  unless  it  is 
in  saying,  "If  there  are  other  errors  they 
can  be  corrected  by  the  legislature." 

The  only  remaining  question  is  the  objec- 
tion made  to  Mott*s  being  the  proper  relator. 
But  as  it  is  admitted  that  he  is  the  eolicitor  of 
Forsyth  superior  court  and  entitled  to  the 
fees  and  emoluments,  we  think  he  has  such 
an  interest  as  entitles  him  to  bring  and  main- 
tain this  action.  Houghtalling  v.  Taylor,  122 
N.  G.  141,  29  S.  E.  101;  Hines  v.  Vann,  118 
N.  C.  3,  23  S.  E.  932.  There  was  error  in  the 
Judgment  appealed  from,  and  the  writ  of 
mandamus  should  hare  been  isBued  as  prayed 
for.    Error. 

MONTGOMERY,  J.,  dissenting,  thinks  that 
under  article  4v  {  12,  of  the  state  constitution. 


the  general  assembly  has  the  power  to  create 
criminal  courts,  and  to  give  them  all,  or  such 
part  as  it  pleases,  of  the  original  criminal 
or  original  civil  Jurisdiction  above  that  given 
by.  the  constitution  to  Justices  of  the  peace, 
and  even  as  to  that  it  may  confer  concurrent 
original  Jurisdiction,  all  subject  to  the  right  of 
appeal  to  the  superior  courts.  Rhyne  v.  Lips- 
combe, 122  N.  C.  650,  29  S.  B.  57;  Tate  v. 
Oommissioners,  122  N.  O.  661,  29  S.  B.  60; 
Pate  V.  Railroad  Co.,  122  N.  C.  879,  29  S.  B. 
834;  State  v.  B&y,  122  N.  C.  1098^  29  S.  K 
61;  State  v.  Hinson,  123  N.  O.  765,  31  8.  B. 
864. 

CLARK,  J.  (dissenting).  Prior  to  the  con- 
stitution of  1868  all  the  courts,  induding  the 
supreme  court,  were  created  by  the  legisla- 
ture, which  allotted  to  each  court  each  Juris- 
diction as  it  thought  proper.  The  supreme 
court  was  remodeled  by  the  legislature  at  least 
three  different  times.  K.  P.  Battle's  History 
of  the  Supreme  Court,  103  N.  0. 475-479.  The 
constitution  of  1868  (article  4,  {  2),  provided: 
"The  Judicial  power  of  the  state  shall  be  vest- 
ed in  a  court  for  the  trial  of  impeachments,  a 
supreme  court,  superior  courts,  courts  of  Jus- 
tices of  the  peace  and  special  courts."  And 
section  15:  "The  superior  courts  shall  have 
exclusive  original  Jurisdiction  of  all  civil  ac- 
tions, whereof  exclusive  original  Jurisdiction 
is  not  given  to  some  other  courts;  and  of  all 
criminal  actions  in  which  the  punishment 
may  exceed  a  fine  of  fifty  dollars  or  imprison- 
ment for  one  month."  And  section  19  author- 
ized the  general  aasembly  to  establish  special 
courts  for  the  trial  of  misdemeanors  in  towns 
and  cities.  It  was  soon  held,  in  consequence, 
that  these  special  courts  had  no  Jurisdiction 
In  civil  cases  (City  of  Wilmington  v.  Davis, 
63  N.  C.  582;  Town  of  Bdenton  v.  Wool,  65 
N.  C.  379),  and  no  criminal  Jurisdiction  except 
over  misdemeanors  (State  v.  Pender,  66  N.  C. 
313;  Town  of  Washington  v.  Hammond,  76 
N.  C.  33).  This  ''straight  Jacket"  system  not 
being  satisfactory  to  the  people  of  the  state, 
they  amended  the  constitution  in  1875  by 
striking  out  this  section  15,  which  fixed  the 
superior  court  with  original  Jurisdiction.  By 
that  repeal,  of  itself,  the  Jurisdiction  of  the 
superior  court  was  restored  to  legislative  con- 
trol, as  was  the  case  before  1868.  But,  to  put 
the  matter  beyond  controversy,  the  same  con- 
vention amended  the  above  section  4  (now 
become  section  2)  of  article  4  by  striking  out 
the  words  "special  courts,"  and  inserting  in 
lieu  thereof  the  words  "such  other  courts  in- 
ferior to  the  supreme  court  as  may  be  es- 
tablished by  law."  Section  12,  as  to  the  num- 
ber of  superior  court  districts,  was  rewritten, 
and  made  section  10,  reducing  the  number  of 
superior  court  Judges  from  12  to  9,  and  adding 
the  words,  ''But  the  general  assembly  may 
reduce  or  increase  the  number  of  districts." 
And  then  a  new  section  12  was  inserted^ 
which  is  as  follows:  "The  general  assembly 
shall  have  no  power  to  deprive  the  Judicial 
department  of  any  power  or  Jurisdiction  which 
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rightfully  pertain*  to  it  aa  a  co-ordinate  de- 
partment of  the  goyemment;  bat  the  general 
assembly  shall  allot  and  distribute  that  por- 
tion of  this  power  and  Jurisdiction  which  does 
not  pertain  to  the  supreme  court,  among  the 
other  courts  prescribed  in  this  constitution,  or 
which  may  be  established  by  law,  Ui  such 
manner  as  it  may  deem  best,  provide  also  a 
proper  system  of  appeals;  and  regulate  by 
law  when  necessary,  the  methods  of  proceed- 
ing in  the  exercise  of  their  powers,  of  all  the 
courts  below  the  supreme  court,  so  far  as  the 
same  may  be  dono  without  conflict  with  other 
provisions  of  this  constitution."  By  striking 
out  and  repealing  the  provision  of  the  consti- 
tution of  1868,  which  had  given  the  superior 
courts  original  civil  and  criminal  Jurisdiction, 
by  inserting  the  new  provision  authorizing  the 
legislature  to  establish  other  courts  inferior 
to  the  supreme  court,  to  reduce  at  will  the 
number  of  superior  court  districts,  and  to 
"allot  and  distribute**  the  Jurisdiction  below 
the  supreme  court  among  the  other  courts 
(whether  named  in  the  constitution  or  estab- 
lished by  law)  in  such  manner  as  the  legisla- 
ture "may  deem  best,**  it  Is  dear  that  the 
organic  law  put  the  remodeling  of  the  Juris- 
diction of  all  the  courts  below  the  supreme 
court  into  the  hands  of  the  general  assembly, 
reverting  (except  as  to  the  supreme  court) 
back  to  the  system  which,  prior  to  1868, 
placed  all  the  courts,  even  the  Jurisdiction  and 
constitution  of  the  supreme  court  itself,  in 
the  power  of  the  legislature.  Should,  there- 
fore, the  legislature  see  fit  to  deprive  the  su- 
perior courts  of  all  original  Jurisdiction,  mak- 
ing it  purely  an  intermediate  appellate  court, 
like  courts  of  that  kind  in  New  York  and 
other  states,  it  is  clearly  within  legislative  dis- 
cretion by  the  expi^ess  words  of  the  amend- 
ments made  to  the  constitution  in  1875.  This 
is  stiU  clearer  by  reference  to  the  legislative 
power  over  the  Jurisdiction  of  the  courts  up  to 
1868^  and  the  evident  intent  and  purpose  to  re* 
store  that  power  by  the  repeal  of  the  provi- 
sions in  the  constitution  of  1868  which  gave 
the  superior  courts  original  Jurisdiction.  This 
court  cannot  re-enact  and  replace  provisions 
stricken  out  of  the  constitdtion  by  the  conven- 
tion of  1875,  whose  action  in  so  doing  has 
been  ratified  by  the  people  at  the  ballot  box. 
The  very  utmost  that  was  reserved  to  the 
superior  courts  after  the  amendments  of  1875 
is  that  they  retain  the  headship  of  the  Judi- 
cial system  below  the  supreme  court,  and  that 
from  them  alone  appeals  lie  to  this  court,  and 
that  appeals  lie  to  the  superior  courts  from 
Justices  of  the  peace.  Const  art.  4,  9  27. 
Whatever  Jurisdiction  the  superior  courts 
have  beyond  this  is  a  matter  of  legislative 
enactment,  and  mot  of  constitutional  right, 
as  this  court  (as  now  constituted)  has  over 
and  again  decided.  In  Rhyne  v.  Lipscombe, 
122  N.  C.  at  page  655,  29  S.  B.  5a  this  court 
said:  ''Subject  to  these  constitutional  re- 
strictions [Just  recited,  as  being  the  right 
of  appeal  from  Justices  to  the  supertor  courts, 
and  that  ail  appeals  te  this  court  must  come 


from  the  superior  courts],  the  general  assem- 
bly may  allot  the  Jurisdiction  below  the  su- 
preme court  It  may  create  criminal  courts, 
or  circuit  courts,  city  courts,  or  other  courts 
and  give  them  all,  or  such  part  as  it  thinks 
proper,  of  the  original  criminal  or  original 
civil  Jurisdiction  above  that  given  by  the  con- 
stitution to  Justices  of  the  peace,  and  even  as 
to  that  it  may  confer  concurrent  original  Juris- 
diction with  the  Justices  of  the  peace,  for 
their  Jurisdiction  is  not  exclusive.**  This  de- 
cision is  expressly  in  point,  was  concurred  in 
by  all  the  Judges,  and  adjudged  that  the  legis- 
lature had  power  to  give  to  the  criminal 
courts  all  the  original  civil  and  criminal  Juris- 
diction heretofore  used  by  the  superior  courts, 
but  denied  that  the  legislature  could  make 
them  the  equal  of  the  superior  courts  by  tak- 
ing away  the  headship  of  the  superior  court 
through  its  appellate  supervision  of  them.  In 
Tate  V.  Commissioners,  122  N.  C,  at  page  663, 
20  S.  E.  60,  this  court  again  said:  ''It  is  com- 
petent for  the  general  assembly  to  ^ve  to  said 
circuit  court  or  any  other  court  it  may  erect 
original  Jurisdiction,  either  exclusive  or  con* 
current  with  the  superior  court  civil  as  well 
as  criminal,  of  all  matters  which  may  orig- 
inate in  said  counties,  subject  to  the  right  of 
appeal  therefrom  to  the  superior  courts."  And 
this  is  emphasized  and  reiterated  on  the  next 
page.  In  JPate  v.  Railroad  Co.,  122  N.  C.  at 
page  879,  29  S.  E.  335,  it  is  said  that  article 

4,  9  12,  "conferred  on  the  legislature  power 
to  give  to  courts  created  by  it  original  Juris- 
diction, exclusive  or  concurrent  with  the  su- 
perior courts,**  subject  only  to  appellate  super- 
vision over  such  subordinate  court  by  the  su- 
perior courts,  since  appeals  lay  to  this  court 
only  from  the  superior  courts.  In  State  v. 
Ray,  122  N.  C,  at  page  1008,  29  S.  B.  61,  it  is 
said  that  the  act  creating  the  criminal  circuit 
court  of  Buncombe,  etc.  (the  court  whose  Ju- 
risdiction is  here  called  in  question),  "confers 
upon  said  court  exclusive  original  Jurisdiction 
of  all  crimes,  misdemeanors,  and  offenses 
committed  within  the  counties  composing  said 
districts**;  and  adds  that  the  court  has  held 
that  provision  of  the  statute  valid  in  Rhyne 
V.  Lipscombe,  supra,  and  reaflirms  that  deci- 
sion.   State  V.  Rumbough,  122  N.  C.  1104,  31 

5.  B.  1006,  and  State  v:  PotseU,  122  N.  0. 1105, 
31  S.  B.  1006,  were  decided  upon  the  ruling 
in  State  v.  Ray,  supra.  In  Malloy  v.  City  of 
FayettevlUe,  122  N.  C,  at  page  482,  29  S.  B. 
880,  the  above  cases  of  Rhyne  v.  Lipscombe, 
Tate  V.  Commissioners,  and  State  v.  Ray  were 
all  cited  on  the  point  "that  the  power  of  the 
general  assembly  to  allot  and  distribute  the 
Jurisdiction  below  this  court  was  unlimited,** 
save  as  in  those  cases  stated  (as  above  re- 
cited). The  same  three  cases  were  cited  as 
authority  by  Falrcloth.  C.  J.,  in  State  v.  Hin- 
son,  123  N.  C.  755,  31  S.  B.  854,  the  court  hold- 
ing that  the  defendant  was  not  entitled  to  a 
trial  de  novo  by  a  Jury  In  the  superior  coui*t 
but  only  to  an  appeal  upon  matters  of  jUiw,  as 
the  legislature  had  so  prescribed;  and  that  it 
had  the  right  so  to  prescribe  under  Const 
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art  4,  9  12.  State  y.  Hinson  is  cited  as  au- 
thority for  that  proposition  in  State  v.  David- 
son, 124  N.  €.,  at  page  S14,  32  S.  E.  d57,  and 
In  State  v.  Bost.  125  N.  C,  at  page  709,  34  a 
E.  650.  Rhyne  y.  Lipscombe  is  cited  as  au- 
thority by  Furches,  J.,  in  Wilson  v.  Jordan, 
124  N.  0.,  at  page  690,  33  S.  E.  139,  and  in 
McCaU  V.  Webb,  125  N.  C,  at  page  247.  34 
S.  E.  430;  and  by  Douglas,  J.,  State  v.  Mal- 
lett.  125  N.  C.  729,  34  S.  E.  654.  Several  of 
the  above  cases  have  been  a]£Po  cited  as  au- 
thority in  opinions  at  this  term. 

After  the  above  repeated  and  reiterated 
construction  of  the  amended  constitution  as 
giving  the  general  assembly  power  to  confer 
upon  courts  created  by  it  "all  the  original  Ju- 
risdiction, civil  as  well  as  criminal,"  which 
was  formerly  in  the  superior  courts,  subject 
only  to  the  appellate  Jmisdlction  of  the  su- 
perior court,  it  should  seem  that  the  matter 
was  settled.  The  Judges  who  concurred  in 
all  the  above  decisions  are  the  same  who  now 
sit  on  the  court.  In  the  above  cases  the  Juris- 
diction was  construed  at  the  instance  of  par- 
ties in  civil  actions,  and  of  both  the  state  and 
defendants  in  criminal  actions  directly  rais- 
ing the  question  of  Jursdlction.  In  the  pres- 
ent case  it  is  somewhat  indirectly  raised. 
The  plaintiff,  who  is  seeking  by  mandamus  to 
compel  the  county  commissioners  to  draw  a 
grand  Jury,  is  not  a  citizen  of  the  county,  and 
his  only  interest  is  in  the  fees  which,  as  so- 
licitor of  the  superior  court,  he  might  receive 
if  the  original  jurisdiction  of  criminal  cases. 
In  whole  or  in  part,  should  be  taken  from  the 
criminal  court,  to  which  the  general  assembly 
has  seen  fit  to  "allot  and  apportion"  it,  as 
empowered  by  the  express  language  of  the 
constitution  construed  by  the  above  numerous 
decisions  of  this  court.  The  statute  creating 
the  criminal  court  reserves,  as  the  decisions 
hold  necessary,  the  right  of  appeal  hi  mat- 
ters of  law  to  the  superior  court.  Faircloth, 
C.  J.,  in  State  v.  Hinson,  supra.  All  the 
decisions  of  all  courts  that  exercise  the  pow- 
er of  declaring  an  act  of  the  legislature  un- 
constitutional hold  that  it  can  only  be  done 
when  it  is  plainly  and  clearly  so;  and,  if 
there  is  any  reasonable  doubt,  the  presump- 
tion In  favor  of  constitutional  action  by  the 
co-ordinate  branch  of  the  government  will 
prevaiL  Sutton  v.  Phillips,  116  N.  O.  502, 
21  S.  E.  968.  After  the  above  repeated  de- 
cisions sustaining  the  Jurisdiction  of  criminal 
courts  when  conferred  by  the  legislatures  of 
1895  and  1897,  this  court  is  In  no  condition 
to  hold  that  the  same  Jurisdiction  thus  held 
valid  is  plainly  and  clearly  unconstitutional 
when  conferred  by  the  legislature  of  1899. 
There  is  no  clause  of  the  constitution  which 
conflicts  with  the  act  abolishing  the  grand 
Jury  in  the  superior  court  of  Forsyth  county. 
There  is  no  constitutional  provision  requir- 
ing a  grand  Jury  at  any  term  of  the  superior 
court,  and,  since  the  amendments  of  1875,  no 
constitutional  bestowal  upon  the  superior 
courts  of  the  original  criminal  Jurisdiction 
which  would  require  a  grand  Jury.    In  Wake 


and  many  other  counties  certain  terms  of  the 
superior  court  have  no  grand  jury,  but  are 
purely  for  civil  business.  If,  therefore,  the 
peremptory  mandamus  should  issue  as  prayed 
for,  it  should  properly  issue,  if  at  all,  to  the 
general  assembly,  for  the  county  commission- 
ers of  Forsyth  are  not  empowered  to  legislate 
as  to  what  terms  of  the  superior  courts  must 
be  for  criminal  business  requiring  a  grand 
Jury,  and  what  terms  may  be  for  civil  busi- 
ness, not  necessitating  a  grand  Jury.  It  may 
be  true,  and  doubtless  is,  that  the  growth 
of  population  and  business  does  not  yet  re- 
quire a  superior  court  system  having  only 
appellate  Jurisdiction.  The  legislature— the 
best  and  only  Judge  of  that  matter— has  so 
thought,  and  in  only  a  few  counties  at  pres- 
ent Is  the  superior  court  made  appellate,  and 
in  them  only  as  to  criminal  business.  It  may 
also  be  true  that  a  frank  increase  of  the  num- 
ber of  superior  courts,  with  Judges  elected  for 
fixed  terms  by  the  people,  is  preferable  to 
the  creation  of  criminal  courts,  with  nonro- 
tating  Judges,  liable  to  be  abolished  and  re- 
created at  the  will  of  legislatures  changing 
with  the  vicissitudes  of  parties.  But  under 
the  constitution  that  question  is  to  be  settled 
by  the  general  assembly,  as  from  time  to 
time  "it  may  deem  fit,"  and  not  by  the  de- 
crees of  this  court 


(126  N.  C.  808) 

SHORT  V.  GILL. 

(Supreme  Gourt  of  North  Carolina.    June  6, 

1900.) 

NONSUIT  —  CONPLICTINO  EVIDBNCB  —  JURIS- 
DICTION  OP  COURT— OBJBCTION— WAIVER- 
NEGLIGENCE— QUESTION   FOR  JURY. 

1.  A  motion  for  a  nonsuit,  made  at  the  close 
of  plaintifiTs  evidence,  is  properly  refused 
where  the  evidence  was  conflicting. 

2.  Where  defendant  in  an  action  for  damages 
does  not  malce  any  objection  to  the  jurisdiction 
of  the  coart  to  try  toe  case  at  an  adjourned 
day  of  a  special  term,  interyening  which  ad- 
journed session  and  the  day  from  which  the 
adjournment  was  taken  a  regular  term  has 
been  held,  he  will  be  deemed  to  have  waived 
the  objection  to  the  jurisdiction,  and  cannot 
raise  it  for  the  first  time  on  appeal,  where  the 
court  had  jurisdiction  of  the  subject-matter  of 
the  action. 

3.  Where  the  evidence  is  conflicting  as  to  the 
facts  on  which  plaintiff  predicated  his  right  to 
recover  in  an  action  for  injuries,  it  is  proper  to 
submit  the  question  of  negligence  and  proxi- 
mate cause  to  the  jury. 

Appeal  from  superior  court,  Guilford  ooud- 
ty;  Timberlake,  Judge. 

Action  by  John  0.  Short  against  John  QilL 
as  receiver,  to  recover  for  injuries.  From  a 
judgment  in  favor  of  plaintiflt,  defendant  ap- 
peals.   Atfirmed. 

J.  T.  Morehead  and  G.  M.  Rose,  for  appel- 
lant Bynum  &  Bynum  and  Z.  V.  Taylor,  for 
appellee. 

FAIRCLOTH,  C.  J.  This  action  is  for  dam< 
ages  alleged  to  be  the  result  of  defendant's 
negligence.  A  general  statement  of  the  case^ 
is  this:     That  plaintiff  wa^  the  «sondactor; 
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that  It  was  his  duty  to  see  that  his  train  was 
properly  equipped  before  pulliDg  out  of  the 
yard;  that  he  knew  It  was  not  so  equipped, 
and  was,  therefore,  guilty  of  contributory 
negligence,  as  he  started  out  without  a  bell 
cord,  and  the  car  ran  a  long  distance  on  the 
cross-ties  after  It  had  Jumped  the  track,  be- 
cause he  could  not  stop  the  train  for  want  of 
the  bell  cord,  and  that  finally  the  plaintiff 
either  fell  off  or  Jumped  off,  and  was  Injured. 
The  plaintiff  claims  that  defendant  was  neg- 
ligent, to  his  injury.  In  that:  (1)  It  caused  a 
comparatively  light  car  to  be  attached  to  a 
powerful  engine.  (2)  That  the  coupling  Iron 
was  Inferior  to  those  in  general  use.  The  wit- 
nesses call  it  a  "goose  neck"  or  **S"  link,  by 
which  we  understand  an  iron  bent  so  as  to 
connect  the  car  with  a  base  lower  than  that  of 
the  engine.  (3)  That  the  speed  of  the  train 
ordered  to  be  run  was  too  fast  for  a  train  of 
this  character.  Several  witnesses  were  ex- 
amined, and  there  were  no  exceptions  to  the 
evidence.  There  was  some  conflict  in  the  evi- 
dence of  the  conductor  and  the  engineer  as  to 
the  rate  of  speed  when  the  injury  occurred, 
and  as  to  the  orders  received  by  the  latter 
from  the  company  and  from  the  conductor 
himself. 

The  first  exception  was  the  refusal  of  his 
honor  to  nonsuit  the  plaintiff  under  Act  1887, 
c.  109.  There  was  no  error  here,  as  there  was 
manifestly  conflicting  evidence  proper  to  be 
considered  by  the  Jury. 

The  fourth  exception  was  that  the-  court  bad 
no  authority  to  try  the  case  at  an  adjourned 
day  of  the  special  term  ordered  by  the  gov- 
ernor to  "continue  until  business  Is  disposed 
or*  In  civil  cases  only.  A  regular  term  of  the 
superior  court  was  held  during  the  recess  of 
the  special  term.  No  objection  to  the  Jurisdic- 
tion was  made  before  the  Judge  holding  the 
special  term,  but  was  first  made  in  this  court 
This  the  defendant  may  do  if  this  court  can 
see  that  the  superior  court  was  without  Juris- 
diction. This  motion  raises  an  important  ques- 
tion. Counsel  cited  no  authorlt^p,  nor  did  he 
refer  to  the  distinction  which  is  decisive 
against  his  motion.  There  Is,  perhaps,  no 
word  more  frequently  used  hi  Judicial  proceed- 
ings than  "Jurisdiction";  very  often  in  a 
general  and  vague  sense,  without  due  regard 
to  precision  in  Its  application.  The  question 
arose  In  Branch  v.  Houston,  44  N.  C.  S5,  and 
the  distinction  clearly  marked,  citing  English 
authorities.  "If  there  be  a  defect-— e.  g.  a 
total  want— of  Jurisdiction  apparent  upon  the 
face  of  the  proceedings,  the  court  will,  of  its 
own  motion,  stay,  quash,  or  dismiss  the  suit 
This  Is  necessary  to  prevent  the  court  from 
being  forced  into  an  act  of  usurpation,  and 
compelled  to  give  a  void  Judgment"  If,  how- 
ever, '*the  subject-matter  is  within  the  Juris- 
diction, and  there  be  any  peculiar  circum- 
stances excluding  the  plaintiff  or  exempting 
the  defendant,  it  must  be  brought  forward  by 
a  plea  to  the  Jurisdiction;  otherwise,  there  is 
an  implied  waiver  of  the  objection,  and  the 
court  goes  on  in  the  exercise  of  its  ordinary 
86  S.E.-22 


Jurisdiction."  Applying  this  clear-cut  distinc- 
tion, we  see  that  his  honor,  on  the  face  of  his 
commission,  had  complete  Jurisdiction,  with 
authority  equal  to  that  of  a  Judge  holding  a 
regular  term,  with  few  unimportant  excep- 
tions; and  when  he  organized  his  court  there 
was  nothing  before  him  to  excite  a  doubt  of 
his  authority  to  go  on  imtil  the  business  was 
disposed  of.  Having,  then,  Jurisdiction,  if  any 
thing  or  circumstance  occurred  which  the  par- 
ties thought  terminated  Jurisdiction,  they  are 
presumed  to  waive  such  matters  unless  they 
bring  them  to  the  attention  of  the  court  by  a 
plea  to  the  Jurisdiction.  The  fourth  exception 
was,  therefore,  properly  overruled. 

The  second  and  third  exceptions  are  to  parts 
of  the  charge  Indicated  by  "a"  and  "b.-  After 
charging  as  to  the  caboose  In  a  manner  not 
excepted  to,  his  honor  said:  "(a)  But,  if  you 
should  not  so  find,  you  will  proceed  to  the 
next  allegation  of  negligence,  to  wit,  the  use 
of  goose-neck  link  or  coupling.  There  is  evi- 
dence on  the  part  of  plaintiff  tending  to  show 
that  it  was  dangerous  and  unsafe,  and  evi- 
dence on  the  part  of  defendant  that  it  was 
not  You  must  consider  it  all  together  with 
the  facts  and  circumstances  surrounding  the 
accident,  and  ascertain  the  facts.  The  burden 
is  here  again  on  the  plaintiff,  and,  unless 
satisfied  by  the  greater  weight  of  evidence 
that  a  prudent  man  in  the  exercise  of  ordinary 
care  would  not  have,  under  the  circumstances, 
used  such  a  coupling,  you  will  find  that  it  was 
not  negligence  to  use  it  If  you  are  so  satis- 
fied, you  will  say  *Yes,'  provided  you  find 
plaintiff's  injury  was  caused  thereby;  and  not 
consider  or  trouble  yourself  with  the  other 
allegations  of  negligence.  If  not  so  satisfied, 
you  will  consider  the  allegation  of  negligence 
in  giving  a  maximum  rate  of  speed  of  24 
miles  per  hour,— by  train  dispatcher,— and  so 
running  by  engineer."  He  then  told  the  Jury 
that  the  burden  was  on  the  plamtlff,  and  di- 
rected them  to  consider  all  the  facts  and  cir- 
cumstances. He  further  said:  "(b)  But  be- 
fore you  can  find  the  second  Issue  'Yes,'  you 
must  find  that  the  plaintiff's  negligence  was 
the  proximate  cause  of  the  injury;  that  Is  to 
say,  that  his  negligence  was  nearer  the  Injury 
than  that  of  defendant  The  law  seeks  to  find 
out  who  had  the  last  chance  to  avoid  the 
accident  and  holds  that  party  responsible  who 
had  the  last  chance  to  avoid  it  •  ♦  •  You 
must  find  the  defendant  negligent  either  in 
coupling  such  a  caboose  to  such  an  engine,  in 
using  an  'S'  coupling  link,  or  in  running  at  an 
excessive  rate  of  ^eed;"  and  he  charged  that 
the  burden  of  the  second  issue  was  on  the  de- 
fendant and  that  they  must  find  that  the  de- 
fendant's negligence,  if  any,  was  the  proxi- 
mate cause,  and  not  the  plalntlfTs  negligence 
It  appears  from  this  review  that  there  was 
conflicting  evidence  as  to  the  main  questions, 
and  the  proximate  cause  was  submitted  to  the 
Jury.  We  think  that  the  court  was  Justified 
in  this  case  in  submitting  the  question  of  neg- 
ligence and  proximate  cause  to  the  Jury,  and 
we  see  no  material  error  in  any  part  of  his 
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charge.  Taking  the  facts  as  the  Jury  have 
found  them,  there  is  no  error  in  the  record. 
Affirmed. 

(128  N.  C.  7W) 

McMANUS  et  ux.  ▼.  TARLBTON. 

(Supreme  Court  of  North  Carolina.    June  5^ 
1900.) 

FRAUDULENT  CONVEYANCES— VALIDITY  A8 
BETWEEN  PARTIES. 

An  executed  contract  of  conveyance  is  val- 
id, as  between  the  parties,  although  executed 
for  the  purpose  of  defrauding  the  grantor's 
creditors. 

Appeal  from  superior  court.  Union  county; 
McNeill.  Judge. 

Action  by  N.  J.  McManus  and  wife  against 
J.  J.  Tarleton.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

R.  B.  Redwine  and  Armfleld  &  Williams, 
for  appellant  Adams  &,  Jerome,  for  appel- 
lees. 

FURCHES,  J.  This  is  an  action  for  the 
liossession  of  land.  The  plaintiffs  claim  title 
as  heir  at  law  (the  wife)  of  6.  W.  Little* 
assignee  of  W.  C.  Tarleton.  The  defendant 
claims  title  as  the  heir  at  law  of  W.  O.  Tarle- 
ton. The  pleadings  admit  that  the  feme 
plaintiff  is  the  legal  owner  of  the  land  in 
controversy.  But  the  defendant  alleges  that 
the  deed  from  W.  C.  Tarleton  to  G.  W.  Little 
was  intended  by  the  parties  as  a  power  of 
attorney,  and  not  as  a  deed,  but  by  the  in- 
advertence and  the  ignorance  of  the  drafts- 
luan  and  of  the  parties  the  same  was  drawn, 
in  form,  a  deed  In  fee  simple.  The  defend- 
ant therefore  asks  that  the  deed  be  reformed, 
and  that  plaintiffs  be  declared  trustees  of  the 
land  for  his  benefit.  The  plaintiffs  reply  to 
the  defendant's  answer;  alleging  that  the  deed 
was  not  intended  as  a  power  of  attorney,  and 
drawn  as  a  deed  through  mistake  and  igno- 
rance of  the  parties,  and  deny  the  same,  and 
allege  that  it  was  a  fee-simple  deed,  and,  in 
fact,  that  said  deed  was  made  to  delay,  hinder, 
and  defraud  the  creditors  of  the  grantor,  W. 
C.  Tarleton.  Upon  this  state  of  the  pleadings 
there  was  an  issue  submitted  to  the  Jury, 
as  to  whether  the  deed  was  made  to  defraud 
the  creditors  of  W.  CI  Tarleton;  also,  anoth- 
er, as  to  whether  it  was  Intended  as  a  pow- 
er of  attorney,  and  drawn  In  form  a  deed  in 
fee  simple  by  mistake;  and  also  another,  as 
to  whether  the  plaintiff  was  the  owner  of 
the  land  in  controversy.  The  jury  found  that 
the  deed  was  not  made  to  defraud  creditors, 
and  that  it  was  not  intended  as  a  power  of 
attorney,  but  as  a  deed  of  conveyance;  and 
the  court,  having  reserved  the  issue  as  to  the 
ownership  of  the  land,  found  it  in  favor  of 
the  plaintiffs. 

Before  the  commencement  of  the  trial  in 
the  court  below,  the  defendant  made  a  motion 
to  dismiss  the  action  upon  the  ground  that 
the  plaintiffs  had  alleged  in  their  replication 


that  the  deed  to  G.  W.  Uttle,  under  whom 
they  claim,  was  made  to  defraud  creditors. 
The  court  refused  the  motion,  and  the  de- 
fendant excepted,  and  the  defendant  renewed 
this  motion  in  this  court  The  court  below 
properly  refused  this  motion,  and  the  motion 
made  here  cannot  be  allowed.  The  Jury 
found  that  the  deed  was  not  made  to  defraud 
creditors.  But,  if  they  had  found  otherwise,  it 
would  not  have  affected  the  plalntiffa'  d^ht 
to  recover  the  land.  York  v.  Merrltt  dO  X. 
C.  285.  This  deed  was  an  executed  contract 
and  the  statute  of  frauds,  as  between  par- 
ties and  privies,  does  not  apply  to  executed, 
but  only  to  executory,  contracts.  Cheat  v. 
Wright  13  N.  0.  280;  Hall  v.  Fisher  (at  this 
term)  35  S.  B.  425.  This  issue  was  unneces- 
sary, and  should  not  have  been  submitted, 
even  if  we  were  to  admit  that  it  was  raised 
by  the  pleadings,  which  we  do  not  Courts 
of  law  will  not  enforce  fraudulent  executory 
contracts,  and  courts  of  equity  will  set  aside 
fraudulent  conveyances  in  proper  cases.  But 
there  is  no  equitable  ground  alleged  here  for 
setting  aside  this  conveyance,  and.  Indeed, 
the  defendant  alleges  that  the  plaintiff  has 
the  legal  title,  and  asks  that  she  may  be 
declared  trustee  of  the  land  for  the  defend- 
ant's benefit  Upon  the  Jury's  finding  that 
the  deed  was  not  made  as  a  power  of  attor- 
ney, but  a  deed  in  fee  simple,  the  defendant 
having  admitted  that  the  plaintiffs  had  the 
legal  title  to  the  land,  it  necessarily  follows 
that  they  were  entitled  to  judgment  unless 
there  was  error  committed  on  the  triaL  We 
have  examined  the  other  exceptions  of  the 
defendant,  and  fail  to  find  error  In  them. 
The  Judgment  is  affirmed. 


(12S  N.  c.  783) 
AUSTIN  V.  STATBN  et  aL 

(Supreme  Court  of  North  Orolina.    June  5, 
1900.) 

CONVBYANCES  OF  LAND— FRAUD-PRIOR  REG- 
ISTRATION—BURDEN OF  PROOF. 

Acts  1885,  c.  147,  provides  that  no  deed 
shall  be  valid  to  pass  any  property  against 
creditors  or  purchasers  for  a  valuable  consider- 
ation from  the  donor  except  from  the  registra- 
tion thereof.  Code,  %  1546,  provides  that 
where  one  has  sold  lands  with  intent  to  defraud 
one  who  has  purchased  the  same,  the  deed  shall 
be  void  against  a  purchaser  for  the  full  value 
thereof  without  notice  before  and  at  the  time 
of  his  purchase  of  the  conveyance  alleged  to 
have  been  made  with  intent  to  defraud.  Htld, 
under  these  statutes,  that  where  plaintiff  and 
defendant  had  a  common  grantor  of  certain 
lands,  and  plaintifTs  deed,  though  given  long 
after  defendant's,  was  recorded  first  tiie  bur- 
den of  proving  it  fraudulent  rested  on  defend- 
ant since,  under  the  first  statute,  merely  the 
knowledge  of  a  former  conveyance,  required  by 
the  second  statute,  and  not  knowledge  of  intent 
to  defraud,  must  be  manifested  by  registration. 

Appeal  from  superior  court  Union  coun 
ty;  McNeill,  Judge. 

Action  by  M.  a  Austin  against  B.  M. 
Staten  and  another.    From  a  Judgment  in 
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tSLYcr  o(  defendants,  plaintiff  appeals.    Be- 
vened. 

R.  B.  Red  wine  and  Adams  &  Jerome,  tor 
appellant  Armfield  &  Willian>s  and  A«  M. 
Stack,  for  appellees. 

FnBCH£)S,  J.  This  is  an  action  for  the 
possession  of  land  commenced  on  the  28d 
day  of  May,  1886.  The  defendants  rely  on 
the  general  denial  of  the  plaintiff's  right 
to  possession,  in  which  the  plaintifTs  title 
and  the  defendants*  possession  under  color 
of  title  are  taivolved:  The  following  issues 
weie  submitted  without  objection:  *^(1)  Is 
the  plaintiff  the  owner  and  entitled  to  the 
possession  of  the  land  described  in  the  coin- 
plaint?  Ans.  No.  (2)  What  is  the  annual 
rental  value  of  the  said  land?  (8)  What 
damage  is  the  plaintiff  entitled  to  recover?*' 
The  plaintiff  and  defendants  both  claim  title 
under  the  same  parties,  to  wit,  W.  H.  Staten, 
J.  F.  Staten,  and  J.  B.  Staten.  The  plaintiff 
claims  under  a  deed  dated  March  31,  1896, 
and  registered  on  the  same  day.  The  de- 
fendants claimed  under  a  deed  dated  Decem- 
ber SU  1887,  and  registered  May  31,  189T. 
It  was  admitted  that  the  defendant  B.  M. 
Staten  had  been  in  the  continuous  posses- 
sion of  the  land  ever' since  the  date  of  his 
deed  in  1887.  It  was  also  in  evidence  that 
he  was  a  neighbor  of  the  defendant  E.  M. 
Staten,  knew  of  the  deed  to  said  defendant, 
and  of  defendant's  possessloxL  The  plain- 
tiff's wife  is  a  sister  of  the  grantors,  and  a 
half-sister  of  the  defendant  The  evidence 
tended  to  show  (and  was  not  contradicted) 
that  the  defendant  E.  M.  Staten  was  threat- 
ening to  caveat  and  contest  his  father's  will, 
and  the  other  defendants  conveyed  him  the 
land  in  controversy  in  consideration  that  he 
would  not  do  so;  that  two  of  the  grantors 
were  minors  under  21  years  of  age  when  the 
deed  to  the  defendant  was  executed,  but  had 
both  reached  the  age  of  21  more  than  three 
years  before  the  date  of  the  conveyance  to 
the  plaintiff,  and  before  the  commencement 
of  this  action.  It  was  in  evidence  that  the 
grantors  were  men  of  small  means,  and  in 
debt;  that  on  the  day  they  made  the  deed  to 
the  plaintiff  they  went  to  the  town  of  Mon- 
roe, and  consulted  an  attorney  as  to  wheth- 
er they  could  recover  the  land  in  contro- 
versy from  the  defendant  £1  M.  Staten,  and 
under  his  advice  they  made  the  deed  to 
the  plaintiff,  and  he  executed  his  note  to 
them  as  the  consideration  therefor  in  the 
sum  of  $297.50,  due  one  day  after  date, 
and  dated  March  &1,  1800;  that  no  part 
of  said  note  has  been  paid,  but  it  was  c^er- 
ed  in  evidence  on  the  trial  by  the  plaintiff 
as  evidence  of  consideration  for  the  deed; 
and  the  grantors  testified  that  the  sale  to 
the  plaintiff  was  bona  fide.  This  is  sub- 
stantially the  case  at  the  close  of  the  evi- 
dence, and  the  plaintiff  asked  the  court  for 
the  following  special  instructions:  ''(1)  That 
the  evidence  is  Insufficient  to  show  fraud 


in  the  procurement  and  execution  of  the 
deed  under  which  the  plaintiff  daims  title 
to  the  land  mentioned  in  the  complaint. 
(Refused,  and  plaintiff  excepted.)  (2)  That 
there  is  no  evidence  to  show  fraud  in  the 
procurement  and  execution  of  the  deed  un- 
der which  the  plaintiff  claims  title  to  the 
land.  (Refused.  Plaintiff  excepted.)  (8)  If 
the  Jury  believe  the  evidence,  they  will  find 
that  the  plaintiff  is  a  purchaser  of  the  land 
f6r  value.  (Refused,  and  plaintiff  excepted.) 
(4)  That  if  the  jury  believe  the  evidence 
Introduced  by  the  defendant  himself,  then 
the  plaintiff  paid  a  valuable  consideration  for 
the  land.  (Refused,  and  plaintiff  excepted.)" 
And  the  court  charged  the  jury  in  part  as 
follows:  "The  burden  is  upon  the  plain- 
tiff to  show  that  he  is  a  purchaser  for  a  val- 
uable consideration,  the  defendant  having 
shown  a  deed  to  the  land  older  than  the 
plaintiff's.  He  must  show  this  by  a  pre- 
ponderance of  the  testimony;  that  is,  he 
must  show  you  by  a  greater  weight  of  the 
testimony  that  he  paid  for  the  land."  The 
plaintiff  excepted  to  this  part  of  the  charge. 
**If  you  should  find  from  the  evidence  that 
the  note  given  for  the  purchase  money  of 
the  land  was  executed  under  an  agreement, 
or  with  any  understanding  with  the  grantors 
in  said  deed  upon  the  part  of  the  plaintiff 
that  the  note  was  not  to  be  paid  unless  the 
plaintiff  recovered  the  land  in  this  suit  in 
such  case  the  plaintiff  would  not  be  a  pur- 
chaser for  value,  and,  should  you  find  that 
there  was  such  an  agreement  or  understand- 
ing, you  will  answer  the  first  issue.  *No.'  '* 
The  plaintiff  excepted.  ''In  this  case  the 
defendant  contends  that  the  transaction  by 
the  plaintiff  and  his  grantors  was  one  with- 
out a  valuable  consideration,  and  as  to  this 
the  court  has  instructed  you  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show 
that  he  paid  for  the  land,  or  gave  a  note 
without  any  understanding  or  agreement 
that  it  was  not  to  be  paid  in  case  plaintiff 
should  not  recover  in  this  suit"  The  plain- 
tiff excepted.  "The  burden  is  upon  the  plain- 
tiff to  show  the  bona  fides  of  the  transac- 
tion,—that  is,  to  show  that  he  paid  for  the 
land;  and  in  passing  upon  the  question 
as  to  whether  or  not  Austin  paid  or  was  to 
pay  for  the  land  without  any  condition  you 
will  consider  all  the  circumstances  surround- 
ing the  transaction."  The  plaintiff  excepted. 
*'The  defendants  contend  that  the  fact  that 
there  has  nothing  been  paid  on  the  note; 
that  no  effort  has  been  made  to  collect  the 
note  save  a  request  to  the  attorney  to  col- 
lect the  note;  that  the  grantors  are  poor 
men,  while  the  grantee  is  worth  considera- 
ble property;  that  the  plaintiff,  Austin,  has 
not  gone  on  the  stand  to  testify  concerning 
his  transaction  with  his  grantors,— taken  to- 
gether with  the  circumstances  at  the  making 
of  the  deed,  which  you  will  recall,  and  taken 
with  the  testimony  of  H.  W.  Staten  that  he 
was  to  receive  one- third  of  the  land  in  case 
of    recovery    by    the    plaintiff,    though    the 
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witness  afterwards  changed  that  evidence,— 
that  these  matters  throw  suspicion  on  the 
transaction,  and  prove  lack  of  consideration 
and  fraud."  Plaintiff  excepted.  Under  the 
Instructions  of  the  court  the  Jury  found  "No'* 
to  the  first  issue,  and,  upon  the  Judgment 
being  signed,  the  plaintiff  appealed. 

The  plaintiff  contends  there  were  errors 
committed  by  the  court  in  refusing  to  give  the 
special  instructions,  and  also  in  the  instruc- 
tions given  to  the  Jury,  as  pointed  out  in  his 
exceptions.  He  further  contends  that,  wheth- 
er this  is  so  or  not,  still  he  is  entitled  to  re- 
cover under  chapter  147  of  the  Acts  of  18S5, 
as  his  deed  was  registered  before  the  deed 
of  the  defendant;  while  the  defendant  con- 
tends that  his  deed,  though  not  registered, 
was  color  of  title;  that  he  had  been  in  pos- 
session, holding  under  said  deed,  for  more 
than  seven  years,  and  more  than  three  years 
after  all  the  grantors  came  of  age;  that  his 
possession  was  open  and  notorious,  Isnown 
to  the  plaintiff  when  he  took  his  deed,  and 
that  the  plaintiff  had  actual  knowledge  of 
the  fact  that  the  defendant  B.  M.  Staten 
bad  a  deed  for  the  land  from  his  grantors 
when  he  took  his  deed.  Besides  the  ques- 
tions presented  upon  the  exceptions  to  the 
prayers  for  instruction  and  the  Judge's 
charge,  this  case  presents  a  new  and  impor- 
tant question  growing  out  of  the  registra- 
tion act  of  1885.  That  act  provides  "that  no 
deed  or  contract  for  the  sale  of  land  shall 
be  valid  to  pass  any  property  against  cred- 
itors or  purchasers  for  a  valuable  consider- 
ation from  the  donor,  bargainor  or  lessor, 
but  from  the  registration  thereof."  While 
section  1546  of  the  Code  (27  Eliz.  c.  4,  §  2) 
provides  that  the  deed  of  a  party  who  has 
sold  land  "with  the  actual  intent  in  fact  to 
defraud  such  person  as  hath  purchased  or 
shall  purchase  in  fee  simple  •  *  *  the 
same  land,  *  *  *  or  to  defraud  such  as 
shall  purchase,  •  •  •  shall  be  deemed 
utterly  void  against  such  person  and  others 
claiming  under  him,  who  shall  purchase  for 
the  full  value  thereof  •  •  ♦  the  same 
land  *  •  •  without  notice  before  and  at 
the  time  of  his  purchase  alleged  to  have 
been  made  with  intent  to  defraud."  These 
statutes,  construed  separately,  would  seem 
to  be  in  conflict  with  each  other.  But  they 
were  both  passed  to  prevent  fraud,  and 
must  be  construed  together  with  a  view  to 
the  end  for  which  they  were  passed;  and, 
when  so  considered,  it  does  not  seem  to  us 
that  they  are  in  conflict  with  each  other. 
The  knowledge  required  by  section  1546  of 
the  Code,  it  would  seem,  must  now  be  man- 
ifested, under  chapter  147  of  the  Acts  of 
1886,  by  registration.  But  this  only  applies 
to  knowledge  of  the  former  conveyance, 
and  carries  with  it  no  taint  or  knowledge  of 
actual  intent  to  defraud,  which  vitiates  the 
deed  when  it  exists,  and  Is  so  found.  The 
act  of  1885,  it  seems  to  us,  does  no  more 


than  to  put  the  second  purchaser  upon  the 
same  footing  where  a  second  purchaser 
stood  before  the  act  of  1885  who  purchased 
without  notice  of  the  former  deed.  And  the 
second  purchaser  must  now,  as  before  the 
act  of  1866,  still  be  a  bona  fide  purchaser, 
and  for  full  value.  We  do  not  mean  to  say 
that  he  should  have  paid  every  dollar  the 
land  was  worth,  but  he  should  have  paid  a 
reasonably  fair  price,— Buch  as  would  indi- 
cate fair  dealing,  and  not  be  suggestive  of 
fraud.  Ck>nsidering  these  acts  together,  it 
seems  to  us  that  this  is  their  necessary  con- 
struction, and  the  only  construction  that 
will  prevent  a  statute  passed  to  prevent 
fraud  from  becoming  a  means  of  fraud.  To 
give  these  acts  any  other  construction— to 
give  them  the  construction  contended  for  by 
the  plaintiff— would  be  to  open  the  door  to 
the  very  worst  kind  of  fraud.  If  the  con- 
struction contended  for  by  the  plaintiff  be 
put  upon  It,  A.  might  sell  his  land  to-day  to 
B.,  and  receive  every  dollar  of  the  purchase 
money,  and  to-morrow,  by  an  arrangement 
with  G.,  sell  the  same  land  to  him,  and,  if 
0.  is  able  to  get  his  deed  registered  first 
(which  he  would  likely  do  if  he  was  en- 
gaged in  a  trick  of  this  kind),  B.  would  be 
without  remedy.  But,  if  the  plaintiff's  deed 
is  void  for  any  of  these  reasons,  the  title 
to  the  land  would  be  in  the  grantors  but  for 
their  deed  to  the  defendant  E.  M.  Staten. 
which  is  good  as  between  them.  The  real 
matter  involved  in  this  case,  it  seems  to  us, 
is  this:  Was  the  purchase  of  the  plaintiff 
an  absolute  bona  fide  purchase  for  a  full 
price,  and  without  any  actual  intent  to  de- 
fraud the  defendant?  The  plaintiflC  though 
having  obtained  his  deed  long  after  the  de- 
fendant obtained  his,  got  it  registered  first; 
and  this,  under  the  act  of  1885,  gives  him 
the  vantage  ground,  and  the  burden  is  up- 
on the  defendant  to  show  the  ground  which 
he  alleges  vitiates  the  plaintiff's  deed.  As 
a  gene'ral  rule,  one  who  alleges  fraud  or 
vitiating  circumstances  must  prove  them; 
and  we  do  not  think  the  relationship  of  the 
parties  to  this  action  changes  this  rule. 
Reiger  v.  Davis,  67  N.  C.  185;  Redmond  ▼. 
Cniandley,  119  N.  G.  579,  26  S.  Bu  255;  Bank 
V.  Gilmer,  116  N.  G.  684,  22  S.  B.  2.  We  can- 
not adopt  the  argument  of  the  defendant 
that  an  unregistered  deed  is  color  of  title, 
now.  To  hold  this  would  be  in  effect  to  de- 
stroy chapter  147  of  the  Acts  of  1865,  which 
we  cannot  do.  We  see  no  error  in  the 
court's  refusing  to  give  the  plaintiff's  pray- 
ers for  instruction,  but  there  was  error  in 
the  charge  as  pointed  out  by  the  plaintifTs 
first,  third,  and  fourth  exceptions  thereto.  In 
which  he  placed  the  burden  of  proof  upon 
the  plaintiff.  For  this  reason,  and  for  the 
reason  that  it  does  not  seem  to  us  that  the 
case  was  tried  upon  the  real  issues  present- 
ed (as  we  have  endeavored  to  point  ont), 
there  must  be  a  new  trial.    New  triaL 
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(126  N.  C.  897) 

HUTTON  et  al.  t.  WEBB,  Sheriff,  et  aL 

<8upr»ne  Coart  of  North  Otrolina.    June  14. 
1900.) 

TAXATION  —  TOLL  FOR  USB  OF  FLOATABLB 
STREAM— CONSTITUTIONAL  LAW— STATUTE. 
1.  The  act  of  March  9,  1897  (Acts  1897,  c. 
4S88),  authorizing  an  exaction  of  tolls  from  the 
owners  of  logs  floated  down  certain  streams  in 
certain  counties,  the  toll  to  be  used  in  remoral 
of  driftwood  which  might  gather  at  shoals  and 
obstruct  private  and  public  foi-ds  or  pond 
back  the  water  at  any  point,  yiolates  Const, 
art.  8,  §  4,  making  it  the  duty  of  the  legislature 
to  provide  for  the  organization  of  cities  and 
towns,  and  to  restrict  their  power  of  taxation; 
since  the  toll  authorized  is  for  a  private  bene- 
fit, and  not  for  the  public  good,  and  confers 
no  corresponding  benefit  on  the  owner  of  the 

2.*The  right  of  the  individual  to  use  a  float- 
able stream  for  floating  logs  is  not  derived 
from  the  state,  and  the  state  cannot  deny  its 
use  without  just  compensation,  but  has  merely 
the  power  to  regulate  highways  for  the  public 
good. 

Clark  and  Montgomery,  JJ.,  dissenting. 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  33  S.  E.  1G9. 

A.  C.  Avery  and  J.  M.  Mnll,  for  appellants. 
E.  B.  Cllne  and  Shepherd  &  Bnsbee,  for  ap- 
pellees. 

DOUGLAS,  J.  This  is  a  petition  to  rehear 
the  case  as  reported  in  124  N.  O.  749,  33  S. 
Bl  160.  The  dlflacultles  of  the  case  apparent- 
ly arise  from  the  fact  that  the  concurring 
•opinion,  which,  under  the  otherwise  even 
-division  of  opinion,  had  the  peculiar  effect 
•of  controlling  the  judgment  of  the  court,  did 
not  fuUy  concur  in  its  opinion.  The  case 
as  presented  to  us  did  not  involve  the  ab- 
stract right  of  *the  state  to  improve  its  float- 
4ible  and  navigable  streams,  and  to  charge 
such  tolls  as  would  fairly  represent  their  in- 
creased value  as  public  highways  to  those 
who  had  received  the  benefit  of  such  improve- 
ment, but  simply  the  right  of  the  state  to  de- 
prive the  plaintiff  of  the  use  of  his  natural 
easement  without  some  corresponding  benefit 
in  the  nature  of  compensation.  The  domi- 
nating principle  apparently  controlling  the 
Judgment  of  the  court  Is  thus  expressed  in  the 
concurring  opinion  on  page  759,  124  N.  C, 
and  page  171,  33  S.  B.:  "The  term  'floa^ 
able  stream'  Implies  an  easement  in  some 
one  to  use  the  stream  for  purposes  of  trans- 
portation. Whether  this  easement  belongs  to 
the  genera]  public  or  is  appurtenant  to  the 
riparian  lands  It  is  dlfi9cult  to  say.  If  it 
exists  at  all,  it  must  belong  to  the  riparian 
owner  as  a  natural  easement.  Whether  it 
vests  in  him  solely  or  in  common  with  oth- 
ers, it  Is  needless  now  to  discuss.  If  it  is 
worth  anything  to  anybody,  it  is  a  valuable 
appurtenance  to  his  land,  of  which  he  cannot 
be  deprived  without  adequate  compensation. 
Whether  this  compensation  must  be  in  mon- 
ey, or  may  be  in  the  increased  conveniences 
afforded  him  by  reasonable  improvements  up- 
>on  the  stream,  need  not  now  be  considered, 


as  no  compensation  whatever  appean  to  bars 
been  given  to  him,  and  no  substantial  im- 
provements haTe  been  made  which  would 
increase  the  facility  of  transportation.  I 
speak  of  the  riparian  owners  as  a  class, 
each  of  whom  has  the  easement,  where  it  ex- 
ists, as  far  as  the  floatability  extends.  If 
he  owns  th^  easement,  then  the  state  cannot 
charge  him  with  the  simple  use  of  it  I  con- 
cede the  right  of  the  state  to  establish  a 
highway  on  water  or  land.  •  •  •  I  also 
admit  that  where  the  state  has  made,  or 
cadsed  to  be  made,  valuable  improvements 
of  a  local  nature,  it  may  charge  a  reason- 
able compensation  for  the  use  of  the  increased 
facilities  and  benefits  afforded  by  such  im- 
provement But  this  is  in  the  nature  of  a 
toll,  and  not  a  tax,  and  presupposes  some 
corresponding  benefit  to  him  who  pays  the 
toll.  W^here  there  is  an  utter  failure  of  con- 
sideration, why  should  the  toll  be  paid?  But 
it  is  said  to  be  in  the  nature  of  a  special 
tax  levied  upon  the  property  to  be  benefit- 
ed. But  on  what  property  is  it  levied?  Nat 
on  the  logs;  for  they  have  not  been  benefit- 
ed, nor  even  assisted,  in  their  journey.  More- 
over, a  tax  must  possess  some  element  of 
uniformity,  and,  if  levied  locally  for  a  speciaJ 
purpose,  its  disbursement  must  be  confined  to 
its  creative  objects."  This  we  understand  to 
be  the  ^neral  tenor  of  the  opinion  of  the  court 
which  says  on  page  751,  124  N.  C,  and  page 
169.  33  S.  E.:  *'It  is  true  that  the  legislature 
may  by  proper  enactment  provide  for  the 
improvement  of  such  water  way  for  the  bene- 
fit of  navigation.  But  the  legislature  cannot 
impose  .duties  upon  the  commerce  upon  such 
waters  for  the  purpose  of  'building  public 
bridges,  and  of  cleaning  out  fords,  public 
and  private,  across*  such  water  courses." 
The  plain  meaning  of  this  is  that  such  duties, 
whose  imposition  upon  commerce  can  be  Justi- 
fied only  by  their  reciprocal  benefits,  cannot 
lawfully  be  diverted  to  a  purpose,  public  or 
private,  utterly  foreign  to  their  original  ob- 
ject nor  can  we  give  our  approval  to  any 
hiw  which  permits  such  unjust  diversion. 
As  the  purpose  of  a  special  tax  or  toll  is 
the  only  Justification  for  its  imposition,  it 
cannot  lawfully  be  imposed  where  such  diver- 
sion is  permitted.  We  presume  that  a  city 
can  impose  general  taxes  for  the  improve- 
ment of  its  streets,  even  if  the  bulk  of  it  is 
spent  in  some  one  locality.  It  seems  equally 
true  that  It  can  levy  special  assessments 
in  different  localities  for  the  purpose  of  mak- 
ing special  improvements  within  those  locali- 
ties. This  is  permitted  upon  the  principle 
that  where  money  is  spent  for  the  benefit 
of  those  who  paid  It  tiiey  are  not  injured, 
as  the  nature  of  the  improvement  is  supposed 
to  be  worth  its  cost.  But  can  a  city  levy 
special  taxes  in  one  particular  section  to  be 
spent  in  an  entirely  different  section?  Or 
can  it  impose  a  special  assessment  upon  one 
piece  of  property  for  the  exclusive  benefit 
of  another?  Surely  not  And  yet  this  has 
been  done  in  the  case  at  bar.    A  heavy  as- 
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eessment  baa  been  levied  on  tbese  logs  witb- 
ont  any  corresponding  benefit  to  them  or  tbeir 
owner.  No  Improvement  bas  been  made  In 
tbe  floatability  of  tbe  stream  of  wblcb  tbey 
bave  bad  any  advantage.  At  best,  tbe  money 
wblcb  tbey  paid  .would  be  devoted  to  tbe 
future  Improvement  of  tbe  stream,  even  if 
none  were  used  In  building  bridges  or  clean- 
ing out  private  fords.  ■  Tbelr  owner  may  not 
bave  any  more  logs  to  float  down,  and,  If  be 
did,  be  would  probably  be  called  on  to  pay 
toll  for  tbe  floatage.  Tbls  rigbt  of  floatage 
be  already  possessed,  as  we  bave  beld  tbls 
to  be  a  floatable  stream.  It  did  not  come  to 
bim  by  grant  from  tbe  state,  nor  was  It 
created  by  tbe  decision  of  tbls  court  All 
tbat  tbls  court  did  or  could  do  was  to  declare 
Its  existence  as  a  natural  easement,— tbe 
rigbt  Inberent  in  tbe  general  public  to  use 
a  natural  blgbway.  It  was  said  tbat  tbls 
rigbt  belonged  to  tbe  riparian  owner,  but  It 
was  not  said  tbat  be  was  Its  exclusive  own- 
er. If  it  exists,  it  certainly  belongs  to  bim 
In  some  capacity  and  to  some  extent  If  It 
is  a  local  bighway,  be  Is  entitled  to  Its  use 
by  virtue  of  bis  riparian  ownersbip;  and.  if 
it  is  a  public  blgbway  In  Its  broadest  sense, 
be  Is  equally  entitled  tbereto  as  one  of  tbe 
general  public.  Tbls  rigbt  cannot  be  taken 
from  bim  witbout  Just  compensation  In  some 
Corm  or  otber,  and  tbls  Is  tbe  essence  of  our 
decision. 

Tbere  seems  to  be  an  idea  tbat  an  easement 
can  exist  In  tbe  general  public  witbout  be- 
longing to  tbe  Individual.  Tbe  general  pub- 
lic, In  sucb  a  sense,  is  a  pure  abstraction. 
As  an  artificial  entity,  it  cannot  use  tbe  blgb- 
way, as  It  can  neltber  ride  nor  walk,  bavlng 
p.eitber  feet  nor  bands.  Tbe  easement  Is 
available  only  to  tbe  individual,  aiid,  If  be 
has  tbe  rigbt  to  use  It,  tben  be  bas  tbe  ease- 
luent. 

Again,  it  Is  suggested  tbat  tbe  state  owns 
the  bigbway  separate  and  apart  from  tbe 
individual,  to  whom  it  may  forbid  its  use 
\Yitbout  any  form  of  compensation.  Tbls  Is 
probably  a  survival  of  tbe  old  idea  tbat  tbe 
liigbways  belonged  to  tbe  king.  In  wbom 
iu  fact  was  vested  tbe  ultimate  fee  to  all 
land.  While,  for  purposes  of  government,  we 
must  still  regard  the  state  as  an  artificial 
entity  apart  from  tbe  individual  citizen,  and 
while  certain  kinds  of  property  must  be  re- 
served by  tbe  state  to  be  used  In  a  certain 
manner  and  for  certain  specific  purposes  free 
from  all  private  Interference,  yet  after  all 
tbe  state  Is  but  tbe  trustee  for  Its  people; 
and,  within  the  necessary  limitations  of  the 
trust,  tbe  privileges  of  tbe  citizen  are  in- 
herent and  of  common  right  Thus  tbe  rigbt 
of  the  individual  to  use  tbe  bighway  does 
not  come  from  tbe  permission  of  the  state, 
but  rests  upon  the  primary  object  for  which 
the  highway  was  established,*— the  use  of 
the  public.  Tbe  power  of  tbe  state  to  reg- 
ulate the  bigbway  is  an  entirely  different  mat- 
t««r,  but  rests  upon  tbe  same  general  prin- 


ciple,—tbe  ultimate  welfare  of  the  people 
Suitable  highways  are  absolutely  necessary 
to  all  people,  and  the  more  free.  Intelligent, 
and  progressive  a  people  become,  tbe  greater 
win  be  tbelr  demand  for  highways  suitable 
to  their  development  and  commensurate  with 
tbeir  advancement  Sucb  highways  it  is  the 
duty  of  the  state  to  estaUIsb,  and  with  this 
duty  go  tbe  corresponding  powers  necessary 
to  its  performance.  Such  powers,  however, 
although  ample  and  largely  within  the  dis- 
cretion of  the  legislative  body,  cannot  Ignore 
the  vested  right  of  the  citizen.  Sudi  rights, 
on  the  other  hand,  are  not  permitted  to  lie 
"In  cold  obstruction  across  tbe  pathway"  of 
the  state,  but  are  subordinate  to  the  para- 
mount right  of  eminent  domain.  By  condem- 
nation, with  compensation,  any  rigbt  of  prop- 
erty can  be  taken  for  a  public  purpose. 

We  do  not  deny  the  right  of  the  state  to 
Improve  floatable  streams.  Including  the  one 
in  question,  and  to  regulate  their  use,  even  If 
It  interferes  with  the  natural  easement  hith- 
erto enjoyed  by  the  public  When,  however, 
one  Is  deprived  of  his  vested  easement,  which 
Is  tbe  result,  pro  tanto,  If  he  is  made  to  pay 
for  Its  use,  he  must  be  given  some  compensa- 
tion in  money  or  in  kind.  This  compensation 
must  be  actual  and  present,  and  not  merely 
speculative  and  prospective.  Where  the 
easement  Is  In  the  nature  of  a  toll,  the  benefir 
must  be  contemporaneous  and  reasonably  co- 
extensive with  the  payment  When  we  say 
that  tbe  state  can  do  this,  we  mean  it  can  do 
so  directly,  or  by  means  of  such  agencies 
as  It  may  deem  best  suited  to  accomplish  Its 
public  purposes.  We  do  not  deny  tbe  power 
of  the  state  to  Intrust  such  work  to  a  private* 
individual  or  corporation,  nor  the  right  of 
sucb  private  party  to  charge  feuch  reasonabk- 
tolls  as  would  return  a  fair  profit;  but  there 
may  be  some  doubt  whether  public  agencies 
would  be  entitled  to  any  profit  beyond  the 
interest  om  the  investment,  and  tbe  cost  o 
maintenance,  operation,  and  repair.  On  this 
point  we  express  no  opinion,  as  It  is  not  be- 
fore us.  In  our  view  of  the  case.  All  tbat  is 
now  before  us  is  the  judgment  of  the  court 
below  continuing  until  the  trial  of  tbe  action 
the  injunction  restraining  tbe  sheriff  and  tax 
collector  **from  proceeding  in  any  way  under 
the  assessment  against  the  plaintiffs  mention- 
ed In  the  pleadings,  and  also  from  Interfering 
with  the  fioatage  of  logs  by  the  plaintiffs 
down  said  Catawba  and  Johns  rivers,  by  tbe 
assessment  or  imposition  of  toll,  or  the  levy- 
ing or  collecting  of  any  tax  or  toll  on  tbe 
property  of  tbe  plaintiffs,  or  by  the  sale  of 
any  property  of  the  plaintiffs  imder  any  as- 
sessment or  otherwise." 

Tbe  learned  counsel  for  tbe  defendant  Is 
mistaken  in  supposing  that  we  overlooked 
the  case  of  Commissioners  of  Burke  Co.  v. 
Catawba  Lumber  Co.,  116  N.  C.  731.  21  F. 
E.  941,  to  which  we  presume  he  refers.  Thnt 
case  was  cited  in  the  dissenting  opinion,  an'! 
referred  to  In  the  concurring  opinion,  but  is 
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not  iATolved  in  the  declaion  of  this  case. 
The  act  under  consideration  does  not  affect 
"the  principle  that  the  right  of  floatage  In  the 
public  Is  superior  to  any  right  of  riparian 
proprietors,"  but  attempts  to  deprive  both 
the  public  and  the  riparian  owners  of  their 
free  right  of  floatage  without  compensation  to 
either.  Nor  do  we  deny  *the  power  of  the 
le^slature  to  provide  for  levying  tolls  or  as- 
sessments for  keeping  in  order  public  high- 
ways used  for  floatage.**  "Keeping  in  or- 
der^ implies  that  the  highway  has  previously 
been  put  in  order;  that  is»  that  substantial 
Improvements  have  already  been  made,  from 
which  the  user  has  derived  a  substantial  ben- 
oiiL  In  such  eases,  the  toll  is  regarded  as  the 
equivalent  of  the  beneflt  already  received. 
Our  opinion  not  only  recognizes  the  right  of 
floatage  as  exlsthig  In  the  public,  but  protects 
that  right  against  the  encroachment  of  the 
state.  At  the  same  time,  we  admit  the  right 
of  the  state,  directly  or  through  proper  agen- 
cies, to  improve  the  stream  whenever  it  sees 
fit  to  do  so,  and  to  charge  a  just  equivalent 
for  the  beneflt  enjoyed  as  the  result  of  such 
improvement  Upon  the  facts  of  the  case  as 
presented  to  us,  and  the  legal  principles  above 
set  forth,  we  thlnlc  the  Judgment  should  be 
aflirmed.  The  petition  to  rehear  is  therefore 
dismissed.    Petition  dismissed. 

OLABK,  J.  (dissenting).  We  are  saved 
any  discussion  whether  this  is  a  floatable 
stream  or  not;  for  it  was  held  in  Gommls* 
sioners  of  Burke  Go.  v.  Catawba  Lumber  Co., 
116  N.  0.  731,  21  S.  B.  041.  that  the  Catawba 
river,  at  that  part  of  it  which  is  embraced  in 
the  statute  now  before  us,  was  a  floatable 
stream.  This  act  (Acts  1897,  c.  388)  recites 
that  decision,  and  provides  for  the  regulation 
of  the  use  of  the  stream  for  floatage  pur- 
poses. In  State  v.  Glen,  52  N.  C.  321,  it 
was  held  that  floatable  streams  are  '^public 
highways  by  water,'*  like  navigable  streams; 
Che  only  difference  being  that  in  floatable 
streams  the  bed  of  the  stream  is  capable  of 
grant  to  the  riparian  owners  for  such  uses  as 
will  not  conflict  with  the  paramount  public 
right  to  the  use  of  the  stream  for  floatage. 
The  riparian  owner,  as  such,  can  have  no 
rights  not  common  to  all  others,  except  over 
the  bed  of  the  stream,  to  the  center,  within 
his  boundaries.  He  can  have  no  possible 
rights,  as  riparian  owner,  above  or  l^low  his 
line;  for  there  the  riparian  rights  of  the  oth- 
er owners  come  in.  Consequently,  as  riparian 
owner  he  has  no  right  whatever  above  or  be- 
low his  line  to  the  use  of  the  stream  for 
floatage,  any  more  than  a  landowner  over 
whose  land  a  toll  road  or  canal  or  other  high- 
way runs.  The  riparian  owner  has  rights  of 
floatage,  but  not  as  a  riparian  owner,  and 
only  as  any  other  citizen  has  the  right  to  the 
use  of  a  public  highway,  and  on  the  same 
terms  as  is  granted  to  all  others,  whether 
that  be  free  or  on  payment  of  toll.  By  the 
accident  of  location,  a  riparian  owner  may 


have  greater  need  to  use  the  stream  for  float- 
age or  for  navigation  (when  it  is  navigable) 
and  greater  ease  of  access.  But  anyone  else, 
who  can  get  his  logs  to  the  stream  either  by 
the  use  of  public  roads  crossing  the  stream  or 
by  permission  of  some  riparian  owner  to 
cross  his  land,  when  he  places  his  logs  in 
Stream,  has  the  same  right  to  use  the  stream. 
The  stream  being  a  public  highway  (State  v. 
Glen),  he  owes  no  duties  or  toUs  to  any  ripa- 
rian owner,  and  no  riparian  owner  has  any 
superior  rights  to  his,  any  more  than  land- 
owners adjacent  to  any  other  public  highway 
have  superior  rights  to  the  use  of  the  high- 
way. All  public  highways  are  alike  in  this: 
that  their  regulation*  and  the  terms  on  which 
they  may  be  used,  rest  with  the  people  at 
large,  who  express,  and  can  e:z:press,  their 
will  only  through  their  representatives  In  the 
legislature,  unless  when  some  question  is 
presented  direct  to  them  at  the  ballot  box 
by  what  is  now  termed  a  "referendum.** 
Whether  this  or  any  highway  shall  be  free, 
or  whether  tolls  shall  be  paid,  and.  if  so, 
what  tolls,  is  a  matter  for  the  legislature, 
not  for  the  courts,  to  decide.  The  riparian 
owner  loses  no  property  rights.  He  has  none 
beyond  his  upper  and  lower  lines  and  to  the 
thread  of  the  stream,  and  within  those  limits 
he  has  the  bed  of  the  stream  for  such  use  as 
be  can  make  of  It,  but  subject  to  the  superior 
right  of  the  sovereign  to  the  use  and  regula- 
tion of  the  stream  for  all  its  citizens  alike. 
The  lawmaking  power  Is  confided  by  the  con- 
stitution to  the  general  assembly,  and  no  act 
of  theirs  can  be  held  Invalid  unless  it  plainly 
and  palpably  violates  some  provision  of  the 
state  or  federal  constitution.  No  provision 
of  either  can  be  pointed  out  that  restricts  the 
power  of  the  general  assembly  to  regulate  the 
use  of  public  highways  or  to  exact  tolls  for 
the  use  of  them.  There  is  no  requirement 
of  either  instrument  that  work  must  be  done 
by  the  sovereign  oti  public  highways  by  wa- 
ter before  tolls  can  be  exacted,  and  that 
thereafter  tolls  can  be  exacted  only  to  the 
precise  amount  of  public  funds  so  expended. 
Whether  or  not  this  would  be  a  desirable  re- 
striction upon  the  power  of  the  lawmaking 
body  Intrusted  with  general  legislation,  the 
people  have  not  seen  fit  to  place  It  in  the 
constitution,  and  no  one  else  can  place  such 
restriction  there.  The  supreme  court  of  the 
United  States  has  uniformly  held  that  the 
power  of  a  state  legislature  to  regulate  the 
use  of  floatable  streams  and  prescribe  tolls 
upon  logs  is  unlimited  by  the  United  States 
constitution,  save  when  such  stream  lies  in 
two  states,  and  even  then  the  lower  state  can 
place  tolls  upon  logs  between  any  two  points 
in  it  and  also  as  well  upon  logs  coming  from 
a  state  higher  up,  unless  congress  has  legis- 
lated on  tlie  latter  subject.  In  a  very  recent 
decision  in  the  United  States  (Ijlndsay  & 
Phelps  Co.  V.  Mullen  [filed  Jan.  15.  1900]  20 
Sup.  Ct.  325.  Adv.  S.  U.  S.  325.  44  L.  Bd.  — ), 
It  is  said,  speaking  of  the  Manistee  river: 
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"Tlie  state  can  authorize  any  Improvement 
which  In  its  Judgment  will  enhance  Its  value 
as  a  means  of  transportation  from  one  part 
of  the  state  to  another.  The  Internal  com- 
merce of  a  state— that  Is,  the  commerce  whol- 
ly confined  within  Its  limits— Is  as  much  un- 
der Its  control  as  foreign  or  Interstate  com- 
merce Is  under  the  control  of  the  general 
government;  and,  to  encourage  the  growth 
of  this  commerce  and  render  It  safe,  the 
states  may  provide  for  the  removal  of  ob- 
structions from  their  rivers  and  harbors,  and 
deepen  their  channels,  and  in  other  ways. 
•  •  ♦  And,  to  meet  the  cost  of  such  Im- 
provements, the  state  may  levy  a  general 
tax  or  lay  a  toll  upon  all  who  use  the  rivers 
and  harbors  as  improved.  Regulations  of 
tolls  and  charges  in  such  cases  are  mere  mat- 
ters of  administration,  under  the  entire  con- 
trol of  the  state."  What  the  improvements 
shall  be,  and  what  the  rate  of , toll;  whether 
the  tolls  shall  be  greater  or  less  than  the 
cost  of  the  improvement;  and  whether  the 
agency  shall  be  directly  by  the  state  through 
special  commissioners,  or,  as  here,  by  the 
agency  of  the  boards  of  commissioners  of  the 
riparian  counties;  or  whether  the  agency 
shall  be  by  means  of  chartered  ''navigation 
companies*'  or  contractors  (for  all  these  meth- 
ods have  been  tried);  and  whether  the  state 
shall  raise  a  fund  by  tolls  to  be  applied, 
when  raised,  to  making  the  improvements,  or 
shall  first  advance  the  necessary  funds  out 
of  money  raised  by  general  taxation;  and, 
further,  if  the  tolls  prove  insufficient,  whether 
the  deficiency  shall  be  made  good  out  of  the 
public  treasury;  or  whether,  if  the  tolls  shall 
be  more  than  sufficient,  the  surplus  receipts 
llike  the  receipts  of  the  federal  government 
from  port  dues  and  the  like)  shall  go  into  the 
general  treasury;  or  whether  such  surplus 
shall  go,  as  directed  by  this  act,  to  building 
bridges  over  the  stream  to  take  the  place 
of  the  fords  deepened  for  floatage,— all  these 
matters  rest  with  the  representatives  of  a 
self-governing  people,  who,  from  time  to 
time,  will  change  the  tolls  and  regulations  as 
experience  may  dictate.  There  Is  no  hint  In 
the  constitution  (state  or  federal)  that  the 
general  assembly  Is  restricted  from  legislat- 
ing as  to  the  regulations  and  tolls  upon  pub- 
lic highways  by  water.  Still  less  is  there  any 
Indication  that  the  wisdom  of  the  courts  is  so 
far  superior  to  the  will  of  the  people,  express- 
ed through  the  lawmaking  body,  that  the  Ju- 
diciary shall  virtute  officii  supervise  and  cor- 
rect legislation,  whether  wise  or  unwise  (In 
its  estimation),  when  such  legislation  is  en- 
acted within  the  limits  not  forbidden  to  the 
general  assembly  by  the  constitution. 

MONTGOMERY,  J.  (dissenting).  He 
Joubts  the  power  of  the  general  assembly  to 
enact  that  part  of  chapter  388  of  the  Acts  of 
1897  which  has  given  rise  to  this  litigation, 
but  its  unconstitutionality  does  not  clearly 
appear  to  his  mind,  and  therefore  he  does  not 
concur  in  the  opinion  of  the  court 


(126  N.  C.  1127> 
STATE  V.  MEDIilN. 

(Supreme  Court  of  North  OsroUna.    June  14,. 
1900.) 

HOMICIDE— SBLF-DEFBNSE— WITHDRAWING 
FROM  CONFLICT— INSTRUCTION. 
Defendant  requested  the  following  instruc- 
tion: **If  the  jury  find  from  the  evidence  that 
the  prisoner  willfully,  deliberately,  and  with, 
premeditation  shot  at  the  deceased,  with  intent 
to  take  his  life,  *  *  *  and,  after  having 
made  the  first  assault,  turned  and  fled,  •  •  ^ 
with  the  intent  of  wholly  withdrawing  from  the 
conflict  in  good  faith,  and  with  no  design  to 
continue  it  and  the  deceased  knew  that  all  dan- 
ger from  the  prisoner  had  passed,  and  the  de- 
ceased then  went  to  the  window  and  shot  at 
the  prisoner,  still  holding  his  pistol  drawn  on 
the  prisoner,  and  the  prisoner  turned  and  shot 
the  deceased,  killing  him,  snch  killing  would 
be  in  self-defense  and  excusable:  *  *  *  pro- 
vided, at  the  time  of  firing  the  fatal  shot  he 
reasonably  apprehended  his  own  life  was  in 
imminent  penl,  and  that  further  retreat  would 
be  fatal  to  him.'*  Held^  that  such  instruction 
was  properly  refused,  because  it  assumes  that 
deceased  was  killed  by  the  last  shot  fired,  ex- 
cluding the  possible  effect  of  the  previous  shots, 
and  also  that  the  ''deceased  knew  that  all 
danger  from  the  prisoner  had  passed,"  where- 
as there  is  no  eTidence  to  support  either  of 
these  assumptions. 

Appeal  from  superior  court,  Gaston  coun- 
ty;  McNeill,  Judge. 

Drayton  Medlln  was  convicted  of  murder,, 
and  appeals.    AflSrmed. 

Osborne,  Maxwell  &  Keerans,  for  appel- 
lant Jones  &  Tillett,  Brown  Shepherd,  and 
the  Attorney  General,  for  the  State. 


DOUGLAS,  J.  This  Is  an  appeal  on  a 
conviction  of  murder  In  the  first  degree. 
There  is  but  one  exception,  which  Is  to  the 
refusal  of  the  court  to  give  the  following 
Instruction:  "If  the  Jury  find  from  the  evi- 
dence that  the  prisoner  willfully,  deliber- 
ately, and  with  premeditation  shot  at  the 
deceased,  with  the  Intent  to  take  his  life, 
and  the  deceased  shot  at  the  prisoner,  in  the 
tower,  in  self-defense,  and  the  prisoner,  after 
having  made  the  first  assault  as  above  set 
forth,  turned  and  fled  from  the  deceased, 
down  the  steps  out  of  the  tower,  closing  the 
door  after  him  to  prevent  the  deceased  from 
shooting  him,  and  further  retreating  from 
the  tower  some  15  or  20  steps,  with  the  in- 
tent of  wholly  withdrawing  from  the  con- 
flict, in* good  faith,  and  with  no  design  to> 
continue  it,  and  the  deceased  knew  that  all 
danger  from  the  prisoner  had  passed,  and 
the  deceased  went  to  the  window  and  shot 
at  the  prisoner,  still  holding  his  pistol  drawn 
on  the  prisoner,  and  the  prisoner  turned  and 
shot  the  deceased,  killing,  him,  such  killing 
would  be  in  self-defense,  and  excusable,  un- 
der the  law,  and  the  verdict  should  be,  'Not 
guilty:*  provided,  at  the  time  of  firing  the 
fatal  shot  he  reasonably  apprehended  his 
own  life  was  in  Imminent  peril,  and  that  fur- 
ther retreat  would  be  fatal  to  him."  We 
have  given  this  case  most  careful  consider- 
atl<m,  as  we  try  to  do  in  all  cases,  and  a» 
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we  always  do  in  those  involying  the  life  of  a 
fellow  being.  Whatever  doubts  we  haye  are 
resolyed  In  fayor  of  the  prisoner  whose  life 
la  In  our  hands,  unless,  upon  mature  reflec* 
Hon,  it  clearly  appears  that  those  doubts  are 
purely  the  result  of  human  sympathy,  unsup- 
ported either  by  reason  or  precedent  In 
such  cases  we  cannot  permit  personal  feel- 
ings to  interfere  with  the  proper  execution 
of  the  law,  whose  ultimate  object  in  pun- 
ishing the  guilty  is  the  protection  of  the  in- 
nocent In  cases  of  murder,  in  our  sym- 
pathy for  the  accused  we  cannot  entirely 
forget  the  yictim,  or  the  liying  who  may  be- 
come the  victims  of  unpunished  crime.  We 
do  not  think  that  the  prisoner  was  entitled 
to  the  instruction  aslced,  under  all  the  cir- 
cumstances of  his  case.  It  is  drawn  yrlth 
great  skill  and  care,  and  appears  to  be  cor- 
rect as  an  abstract  proposition  of  law;  but 
it  assumes,  in  fayor  of  the  prisoner,  facts 
and  evidence  that  do  not  appear  to  us.  In 
the  first  place,  it  assumes,  or  might  well 
have  been  understood  by  the  Jury  as  assum- 
ing, that  the  deceased  was  killed  by  the  last 
shot  fired  by  the  prisoner.  This  entirely  ex- 
cludes the  possible  effect  of  the  previous 
shots,  which  the  Jury  might  have  believed, 
from  the  evidence,  caused  the  death  of  the 
deceased.  Therefore,  even  if  the  remainder 
of  the  prayer  had  been  proper,  as  to  the 
last  shot  being  fired  in  self-defense,  it  was 
not  proper  to  say  that  therefore  "the  ver- 
dict should  be,  'Not  guilty,'  '*  without  some 
farther  qualification.  It  seems  to  us  that 
even  if  the  last  shot  had  been  admittedly 
fired  in  self-defense,  and  had  inflicted  a 
mortal  wound,  the  prisoner  would  still  have 
been  guilty,  if  any  of  his  previous  shots  had 
mortally  wounded  the  deceased.  Those  shots 
were,  by  the  very  terms  of  the  prayer,  ad- 
mittedly fired  without  excuse  or  palliation; 
and,  if  either  of  them  had  produced  a  mortal 
wound,  the  prisoner  would  have  been  guilty 
of  a  crime  that  would  have  ripened  into 
murder  upon  the  death  of  the  deceased,  if 
they  had  proximately  contributed  to  his 
death.  This  rule  would  be  different  if  it 
were  shown  that  the  last  shot  was  the  ex- 
clusive cause  of  death,  or  by  itself  the  proxi- 
mate and  Immediate  cause.  State  v.  Scates^ 
50  N.  C.  420;  State  v.  Hambright,  111  N.  C. 
707,  16  S.  E.  411.  But  of  this  we  find  no 
evidence,  and  certainly  none  that  would  Jus- 
tify the  court  in  assuming  it  as  a  fact  It 
is  well  settled  in  this  state  that  the  killing 
with  a  deadly  weapon  implies  malice,  and 
that  where  it  is  admitted  or  proved  be- 
yond a  reasonable  doubt  the  prisoner  is  pre- 
sumed to  be  guilty  of  murder,  at  least  in 
the  second  degree,  and  the  burden  then  rests 
upon  him  of  proving  such  facts  as  he  relies 
on  in  mitigation  or  excuse.  State  v.  Byrd, 
121  N.  C.  684,  28  S.  B.  353;  State  v.  Booker, 
123  N.  C.  713,  31  S,  B.  376. 

Aside  from  this,  we  do  not  think  that  the 
evidence  Justified  the  prayer.  We  see  no 
evidence  tending  to  show  that  "the  deceased 


knew  that  all  danger  from  the  prisoner  had 
passed,"  nor  can  we  find  either  in  the  cita- 
tions furnished  to  us  by  the  learned  counsel 
for  the  prisoner,  or  in  our  own  investiga- 
tions, a  single  precedent  holding  that  the 
prisoner,  under  circumstances  similar  to 
those  of  the  case  at  bar,  had  so  far  "with- 
drawn from  the  conflict"  as  to  relegate  him 
to  his  right  of  self-defense.  The  counsel 
cited  us  to  State  v.  Hill,  20  N.  a  491;  State 
v.  Ingold,  49  N.  C.  216;  State  v.  Brittain,  89 
N.  G.  481,  500;  State  v.  Hensley,  94  N.  C. 
1021,  1036;  State  v.  Wilcox.  118  N.  0.  1131, 
23  S.  B.  928;  1  Hale,  P.  C.  479,  480;  Whart. 
Hom.  213;  Kerr,  Hom.  201,  202;  1  Bish.  Or. 
Law,  §§  870,  871;  Horr.  &  T.  Gas.  213,  and 
notes;  Stoffer  v.  State,  15  Ohio  St  47.  None 
of  these  authorities  appear  to  sustain  his 
position.  Some  of  them  relate  to  chance- 
medley,  where  the  party  attacked  had  never 
lost  his  right  of  self-defense,  but  in  all  cases 
where  the  prisoner  pleaded  se  defendendo  he 
was  required  to  show  that  he  had  '^retreated 
to  the  wall."  Hale  says  (omitting  the  cita- 
tions): "But  now  suppose  that  ^.  by  malice 
makes  a  sudden  assault  upon  B.,^  who  strikes 
again,  and,  pursuing  hard  upon  A.,  A.  re- 
treats to  Uie  wall,  and  in  saving  his  own 
life  kills  B.;  some  have  held  this  to  be  mur- 
der, and  not  se  defendendo,  because  A.  gave 
the  first  assault  *  •  *  It  seems  to  me  that 
if  A.  did  retreat  to  the  wall  upon  a  real  in- 
tent to  save  his  life,  and  then  merely  in  his 
own  defense  killed  B.,  that  it  is  se  defen- 
dendo. •  •  •  But  if,  on  the  other  side, 
A.,  knowing  his  advantage  of  strength  or 
skill  or  weapon,  retreated  to  the  wall  merely 
AS  a  design  to  protect  himself  under  the 
shelter  of  the  law,  as  In  his  own  defense, 
but  really  intending  the  killing  of  B.,  then 
it  is  murder  or  manslaughter  as  the  circum- 
stances of  the  case  require.  •  *  •  Regu- 
larly it  is  necessary  that  the  person  that 
kills  another  in  his  own  defense  fiy  as  far 
as  he  may  to  avoid  the  violence  of  the  as- 
sault before  he  turn  upon  his  assailant" 
Bast  and  Hawkins  both  think  it  would  be 
murder,  but  Sir  Michael  Foster  appears  to 
agree  with  Sir  Matthew  Hale.  Wharton 
says,  on  page  213:  "In  cases  of  personal 
conflict  in  order  to  prove  this  defense,  it 
must  appear  that  the  party  killing  had  re- 
treated, either  as  far  as  he  could,  by  reason 
of  some  wall,  ditch,  or  other  impediment  or 
as  far  as  the  fierceness  of  the  assault  would 
permit  him."  Bishop  says,  in  section  869: 
"But  he  [referring  to  Lord  Hale]  goes  on  to 
explain,  and  so  do  the  other  old  writers,  that 
the  assailant's  life  can  ho  taken  only  when 
no  other  means  of  escape  are  open.  Such, 
likewise,  is  our  own  modern  law."  Kerr 
says,  in  section  179:  "In  those  cases  where 
the  assailant  by  his  own  conduct  had,  before 
the  homicide  was  committed,  given  notice  of 
his  desire  to  withdraw  from  the  combat,  and 
had  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle,  and  the  homi- 
cide was  necessary  to  save  himself  from 
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great  bodily  harm,  it  might  be  excusable.** 
And  again,  at  the  head  of  section  180:  "The 
lillling  must  appear  to  be  the  last  resort  for 
safetj."  The  same  author,  in  section  181, 
says:  'The  weight  of  authority  now  is  that 
when  a  person,  being  without  fault  in  a 
place  where  he  has  a  right  to  be,  is  riolently 
assaulted,  he  may,  without  retreating,  rep^ 
force  by  force;  and  if,  in  the  reasonable  ex- 
ercise of  his  right  of  self-defense,  his  assail- 
ant is  killed,  he  is  lustiflable.*'  Clearly,  this 
section  does  not  apply  where  the  assailant 
Is  the  slayer,  as  in  the  case  at  bar.  Clarice, 
Cr.  Law,  p.  155,  says:  "Self-defense  is  no 
excuse  for  a  homicide,  if  the  accused  brought 
on  the  difficulty,  and  was  himself  the  ag- 
gressor. If,  however,  after  bringing  on  the 
difficulty  a  person  in  good  faith  withdraws, 
and  shows  his  adversary  that  he  does  not  de- 
sire to  continue  the  conflict,  and  his  adver- 
sary pursues  him,  he  has  the  same  right  to 
defend  himself  as  if  he  had  not  originally 
provoked  the  difficulty,  but  the  withdrawal 
must  be  in  good  faith.  If  he  withdraws, 
and  gives  his  adversary  reasonable  ground 
for  believing  that  he  has  withdrawn,  It  Is 
sufficient.  •  •  •  It  follows  from  what 
has  already  been  said  that  where  the  origi- 
nal aggressor  ceases  the  attack,  and  shows 
that  he  has  abandoned  it,  and  the  person 
assailed  renews  the  difficulty,  he  becomes  in 
turn  the  aggressor,  and  cannot  plead  self- 
defense  if  he  kills  the  original  aggressor  to 
save  his  life."  The  matter  Is  very  clearly 
treated  in  McClain,  Or.  Law,  H  308^10.  In 
the  last  section  the  author  says:  "As  ap- 
pears from  the  preceding  section,  one  who 
voluntarily  enters  into  a  combat,  or  is  the 
original  aggressor,  cannot  excuse  a  subse- 
quent homicide  committed  in  consequence 
thereof,  on  the  ground  of  self-defense,  it  be- 
ing his  duty  to  withdraw;  but  there  must 
be  allowed  room  for  repentance,  and  aban- 
donment of  the  evil  and  unlawful  purpose, 
and  If  the  defendant,  though  origfnally  in 
the  wrong,  does  thus  abandon  his  purpose, 
he  may  afterwards  exercise  the  right  of 
self-defense.  The  withdrawal,  however, 
must  be  In  good  faith  •  •  •;  and  the  fact 
of  change  of  purpose  must  be  known  to  the 
other  party  [citing  State  v.  Edwards,  112  N. 
C.  901,  li  S.  B.  021].  Perhaps  tnis  duty  to 
withdraw  does  not  exist  where  the  danger 
has  become  such  that  a  reasonably  prudent 
man  would  consider  that  withdrawal  would 
imperil  his  life.  But  a  distinction  must  be 
introduced  between  the  duty  to  withdraw, 
here  referred  to,  and  the  duty  to  retreat,  dis- 
cussed in  the  next  section;  for  In  the  cases 
now  under  consideration  the  party  who 
seeks  to  avail  himself  of  the  right  of  self- 
defense  has  been  originally  in  the  wrong, 
and  it  is  doubtful  whether  he  ouj^ht  to  be 
excused  for  killing  in  self-defense  before  a 
definite  withdrawal,  no  matter  how  danger- 
ous such  withdrawal  might  be." 

Perhaps  the  best  expression  of  the  rule  we 
have  found  applicable  to  the  case  at  bar  is 


In  Stoffer  t.  State,  10  Ohio  St.  47,  justly  con- 
sidered a  leading  case,  in  which  the  subject 
is  learnedly  and  reflectively  considered.  The 
court  says  on  page  58:  "While  he  [the  as- 
sailant] remains  In  the  conflict,  to  whatever 
extremity  he  may  be  reduced,  he  cannot  be 
excused  for  taking  the  life  of  his  antag- 
onist to  save  his  own.  In  such  case  it  may 
be  rightfully  and  truthfully  said  that  he 
brought  the  necessity  upon  himself  by  his 
own  criminal  conduct.  But  when  he  has 
succeeded  In  wholly  withdrawing  himself 
from  the  contest,  and  that  so  palpably  as  at 
the  same  time  to  manifest  his  own  good 
faith,  and  to  remove  any  just  apprehension 
from  his  adversary,  he  is  again  remitted  to 
his  right  of  self-defense,  and  may  make  it 
effectual  by  opposing  force  to  force,  and. 
when  all  other  means  have  failed,  may  le- 
gally act  upon  the  instinct  of  self-preserva- 
tion, and  save  his  own  life  by  sacrificing  the 
life  of  one  who  persists  in  endangering  it.*' 
Can  the  case  at  bar  In  any  aspect  be  brought 
within  this  rule?  Let  us  take  the  prisoner's 
own  testimony,  which  is  contradicted  by  oth- 
er witnesses,  but  which  we  will  assume  to 
be  true  for  the  purposes  of  the  argument 
He  testifies  that  he  had  a  dispute  with  the 
deceased  about  the  time  and  pay  of  his 
daughter.  Next  morning  he  put  his  pistol 
in  his  pocket,  and  again  went  to  see  the  de- 
ceased. They  had  another  dispute,  in  which 
both  he  and  the  deceased  cursed  each  other 
and  bandied  opprobrious  epithets.  He  then 
went  home,  and  soon  after  returned  to  the 
office  of  the  deceased.  The  following  are 
his  own  words,  as  they  appear  in  the  record: 
"I  went  on  to  the  mill,  with  my  little  girl 
behind  me.  When  I  got  to  the  tower  door 
Mr.  SherriU  was  standing  in  the  door,  with 
his  back  against  the  south  door,  facing,— 
with  his  face  towards  me.  He  says  to  me, 
*Mr.  Medlln,  if  I  was  you,  I  wouldn't  have 
any  fuss  with  Brown.'  I  said,  'Oh.  hell!  I 
didn't  come  here  to  have'  any  fuss.'  I  walk- 
ed into  the  door,  and  turned  to  the  right, 
and  stepped  on  a  platform  about  one  step 
high,  and  then  I  stepped  two  or  three  steps 
up  the  steps.  When  I  got  up  two  or  three 
steps  I  could  see  Mr.  Brown  getting  up  out 
of  a  chair.  I  could  not  see  the  chair.  He 
was  raising  up  when  I  first  saw  him,  look- 
ing right  at  me.  I  stepped  one  step  after  I 
saw  him,  and  Brown  was  getting  up,  with 
both  hands  in  his  pockets,  and  when  he  got 
up  I  saw  that  he  was  drawing  his  pistol  out 
of  his  right  pants  pocket  I  saw  the  white- 
metal  piece  on  the  butt  of  the  pistol,  between 
his  fingers.  When  I  saw  that,  I  stepped  one 
step  down  and  reached  for  my  pistol,  and 
says  to  Brown,  'Don't.*  Then  I  jerked  my 
pistol  out  as  quick  as  1  could  get  it  out  When 
I  jerked  it  out  of  my  pocket,  I  nearly  let  it  fall 
out  of  my  hand,  and  I  grabbed  it  with  both 
hands.  I  throwed  it  up  with  both  hands  in 
I  front  of  my  body.  By  that  time  Brown  was 
I  coming  over  with  his  pistol,  and  throwing  it 
I  right  down  in  my  face.    I  shot  then.    I  saw 
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that  he  was  going  to  shoot,  and  I  shot,  and 
then  Brown  shot.  I  kept  going  backwards 
clown  the  steps.  I  saw  that  Brown  was  mak- 
ing an  effort  to  shoot  again,  and  I  shot  again 
as  quick  as  I  could.  When  I  shot  the  second 
time  I  was  near  the  bottom  of  the  steps,—! 
think,  on  the  platform.  I  wheeled.  As  I 
turned  round  to  run  out  the  door,  somebody 
shot  at  me.  I  donH  know  who  it  was.  I 
ran  out  the  door,  and  jerked  the  door  shut 
behind  me.  When  I  got  on  the  outside  I 
thought  of  my  daughter,  and  turned  round 
to  find  her.  She  Jerked  the  door  open  be- 
hind me,  and  Jumped  out  of  the  door,  and 
hallooed :  liord  hare  mercy!  what  is  the 
matter,  pa?*  While  I  was  standing  there  I 
heard  somebody  coming  down  the  steps,  run- 
ning. I  looked  inside  the  door,  and  Mr. 
Brown  by  that  time  had  got  to  the  last  step, 
stepping  onto  the  platform,  and  turned  to 
come  out  in  the  door.  Just  as  he  came  tn 
front  of  the  door  I  told  him  to  8tx>p,  and  be 
didn't  stop,  bat  was  raising  his  pistol  to 
shoot  again,  and  I  shot  at  him.  When  I 
shot  he  Jumped  back  and  slammed  the  door 
to.  My  little  girl  was  down  about  the  cor- 
ner of  the  tower  then.  I  said  to  her,  'Get 
out  of  the  way,*  and  started  for  home.  She 
followed  me.  I  was  going  in  a  sort  of  a 
ran.  When  I  got  20  or  25  steps  from  the 
tower,  I  heard  somebody  say:  TTonder  he 
goes.  Shoot  him.'  I  turned  my  head,  and 
just  aa  I  turned  my  head  somebody  shot  at 
me  again.  As  I  turned  round,  I  saw  George 
Ballard  leaning  out  of  the  window  upstairs. 
While  I  was  looking  I  dropped  my  eyes,  and 
saw  Mr.  Brown  standing  in  the  window 
downstairs,  with  his  pistol  In  both  hands. 
The  smoke  was  boiling  out  of  the  window, 
as  If  he  had  Just  shot.  I  threw  my  pistol 
back  and  shot  at  Brown,  and  ran  on.  I 
looked  back  again,  but  did  not  see  Brown 
any  more.  As  I  shot  the  last  shot,  I  saw 
him  throw  his  hand  on  his  left  breast  and 
stagger  back.  That's  the  last  I  saw  of 
Brown.*'  It  thus  appears  from  the  prison- 
er's own  testimony  that  he  took  no  chances, 
but  anticipated  every  action  of  the  deceased. 
He  went  around  to  the  office  of  the  deceased. 
Brown,  with  whom  he  had  recently  quar- 
reled. He  drew  his  pistol  because  Brown 
looked  as  if  he  intended  to  draw  his  pistol. 
He  flred  because  Brown  looked  as  if  he  was 
going  to  fire.  As  be  was  going  down  the 
steps  backwards^  he  shot  again  because 
Brown  looked  as  if  he  was  making  an  effort 
to  shoot  After  getting  out  of  the  factory, 
he  turned  around  and  shot  again  because 
Brown  would  not  stop  when  he  told  him  to 
stop«  After  getting  20  or  25  steps  from  the 
factory,  but  how  far  from  the  place  where 
he  flred  the  last  shot  is  not  stated,  he  turned 
again  because  he  heard  some  one  say:  "Yon- 
der he  goes.  Shoot  him."  After  he  turned 
.  his  head  around,  somebody  shot  at  him,  and 
then  he  again  shot  at  Brown.  We  rarely 
find  a  more  perfect  specimen  of  Parthian 
tactics.     Two   things   here   are   worthy   of 


note:  He  turned  around  before  the  lAiot 
was  fired,  and  he  does  not  say  that  it  was 
fired  bx  Brown.  He  says  Brown  was 
"standing  in  the  window  with  his  pistol  in 
both  hands,"  and  that  "the  smoke  was  boil- 
ing out  of  the  window  as  If  he  had  Just 
shot"  It  is  common  knowledge  that,  if 
Brown  had  shot  in  such  a  position,  the 
smoke  from  his  pistol  would  have  been  car- 
ried out  of  the  window  with  the  discharge. 
The  prisoner  certainly  had  not  "succeeded 
in  wholly  withdrawing  himself  from  the 
contest,"  if*  indeed,  he  had  made  any  effort 
to  do  so,  as  he  was  constantly  turning  and 
shooting  as  he  retreated.  We  are  at  a  loss 
for  any  evidence  whatever  that  he  had  done 
anything  to  "remove  any  Just  apprehension 
from  his  adversary."  The  last  word  he  ad- 
dressed to  him  but  a  t)ew*  seconds  before  was 
a  peremptory  order  to  stop,  followed  by  a 
pistol  shot  He  is  not  certain  that  Brown 
himself  fired  but  one  shot  at  him,  while  he 
admits  he  flred  four  shots  at  Brown.  None 
of  the  shots  hit  him,  or  came  any  where 
near  him,  as  far  as  we  can  see.  If  he  was 
in  any  danger  when  the  last  shot  was  flred 
at  him,  he  would  have  been  in  less  danger  if 
he  had  kept  on  running,  instead  of  stopping 
and  turning  around  to  await  and  return  the 
shot.  He  had  not  retreated  to  the  wall,  or 
a  ditch,  or  anything  that  could  stop  him; 
and,  if  he  had  continued  running,  he  would 
soon  have  been  out  of  any  effective  range 
of  the  ordinary  pistol.  In  any  event,  a  m.iu 
in  the  open  would  be  safer  running  than 
stopping  and  exchanging  shots  with  a  man 
in  a  building,  who  by  stepping  aside  could 
have  fired  out  of  the  window  with  perfect 
aim,  and  but  little  exposure  of  his  own  per- 
son. We  must  remember  that  the  prayer  it- 
self Is  based  upon  the  assumption  that  the 
prisoner  had  been  the  aggressor,  and  there- 
fore the  duty  rested  upon  him,  not  simply  of 
retreating,  but  of  wholly  withdrawing,  from 
the  contest,  as  far  as  possible,  before  he 
could  resume  his  right  of  self-defense,  of 
whlctf  he  had  voluntarily  devested  himself 
by  his  original  assault 

Of  all  the  cases  cited  by  the  defendant  that 
of  State  V.  Ingold  goes  furthest  in  his  direc- 
tion, but  even  that  falls  far  short  of  sustain- 
ing his  contention.  In  that  case  this  court 
says:  "There  is  manifest  error  hi  the  first 
proposition  of  law  laid  down  by  his  honor: 
'If  the  prisoner  willingly  entered  into  the 
fight  and  during  its  progress,  however  sore- 
ly he  might  be  pressed,  stabbed  the  deceased 
as  described  by  the  witnesses,  his  offense,  at 
least  would  be  manslaughter.  By  'sorely 
pressed'  we  understand  l)eing  put  to  the  wall, 
or  placed  in  a  situation  where  he  must  be 
killed  or  suffer  great  bodily  harm,  or  take  the 
life  of  his  adversary.  Supposing  there  was 
evidence  to  raise  this  point  the  offense,  ac- 
cording to  all  the  authorities,  was  excusable 
homicide,  which  Foster  calls  'self-defense, 
culpable,  but  through  the  benignity  of  the 
law,  excusable';  citing  Post.  Crown  Law,  273* 
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274;  1  East  P.  C.  279;  4  Bl.  Ck>mm.  184; 
1  Hale,  P.  C.  482.  Indeed,  as  the  deceased 
floade  the  first  assault  with  a  deadly  weapon, 
1.  e.  'a  stone  about  the  sAze  of  a  goose  egg,' 
thrown  with  violence  at  a  short  distance,  and 
following  it  up  by  pushing  the  prisoner 
against  the  Jam  of  the  fence,  gave  him  two 
blows,  and  then  caught  him  with  his  hand 
about  the  mouth,  having  him  against  the 
fence,  bent  over  on  the  side,  before  the  pris- 
oner struck  him  at  all.  If  the  necessity  for 
killing  existed,  which  his  honor  assumed.  It 
would  seem  to  have  been  rather  a  case  of 
justifiable  homicide."  This  short  statement 
shows  the  utter  dissimilarity  of  that  case 
from  the  one  at  bar.  In  that  case  occurs 
the  following  sentence,  illustrating,  among 
others,  not  only  the  profound  legal  knowledge 
of  the  great  chief  Justice,  but  also  his  inti- 
mate acquaintance  with  the  mainsprings  of 
human  action.  He  says  on  page  222:  *'It 
is  true,  while  they  were  holding  him  in  the 
piazza,  he  fiourlshed  his  knife,  and  swore  'one 
of  us  has  to  die  before  sunset* ;  but  every  one 
who  has  witnessed  scenes  of  this  kind  knows 
that  such  'rearing  and  charging  and  popping 
of  fists'  are  far  from  evincing  a  deliberate 
purpose,  particularly  when  the  opponent  is  a 
much  stouter  and  more  able-bodied  man. 
The  barking  of  a  dog  shows  that  he  thinks  it 
safer  to  bark  than  to  bite."  This  Illustration 
was  very  apt  where  used,  but  scarcely  ap- 
plies to  the  case  at  bar.  The  popping  of  a 
pistol,  especially  when  aimed  with  a  deadly 
Intent,  means  far  more  than  the  popping  of 
'  fists;  and  the  barking  of  a  Coitus  revolver 
has  a  compass  beyond  the  gamut  of  a  barking 
dog.  We  regret  to  say  that  we  see  no  evi- 
dence, beyond  a  scintilla,  that  the  prisoner 
had  in  good  faith  wholly  withdrawn  from  the 
contest  before  he  fired  his  last  shot,  and  cer- 
tainly none  that  "the  deceased  knew  that  all 
danger  from  the  prieroner  Jiad  passed.'*  The 
record  says  that  there  was  "evidence  tending 
to  show:  That  the  prisoner  armed  himself 
with  a  pistol,  and  returned  to  the  tower  for 
the  purpose  of  shooting  the  deceased,  drew  his 
pistol  as  he  went  up  the  steps  leading  to  the 
second  story  of  the  tower,  where  he  had  left 
Brown,  took  aim  at  him  with  his  pistol,  fired 
once  at  him  while  deceased  was  sitting  in 
his  chair.  That  Brown  returned  the  fire. 
Prisoner  fired  agahi,  and  infiicted  a  mortal 
wound  upon  him.  After  firing  the  second 
shot,  the  prisoner  turned  and  fied  down  the 
Btepa  Brown  pursued  him  to  the  ground 
fioor  of  the  tower.  Prisoner  got  out  of  the 
tower,  and  Brown,  the  deceased,  went  to  the 
window  on  the  lower  fioor,  fell,  and  died 
from  the  wound  infiicted  as  above  stated." 
The  record  further  says  that:  "The  prisoner 
Introduced  evidence  tending  to  show  that  the 
shooting  occurring  in  the  upper  story  of  the 
tower  waa  done  in  self-defense.  Upon  this 
evidence  his  honor  charged  the  Jury  as  re- 
quested by  the  prisoner."  As  the  prisoner 
appears  to  have  had  a  fair  trial,— so  much  so 
tnat  he  has  complained  of  nothing  except 


the  single  exception  already  considered,  to 
which  he  was  not  entitled,— we  are  constrain- 
ed to  affirm  the  judgment  of  the  court  below 
Afi9imed« 


(126  N.  C.  932) 
HINKLE  et  al.  v.  SOUTHBBN  BY.  CX). 
(Supreme  Court  of  North  Oarolina.     June  9, 
1900.) 

CARRIERS— DAMAGB    TO    CATTLB— NOTICB   OP 
DAMAGES— NEQUQENCE— BUR- 
DEN OP  PROOP. 

1.  Where  a  shipper,  suing  a  carrier  for  dam- 
ages resulting  from  failure  to  seasonably  trans- 
port and  safely  deliver  cattle,  shows  that  they 
were  delivered  in  a  damaged  condition,  and 
after  an  unreasonable  delay,  the  burden  is  on 
the  carrier,  if  the  shipment  was  under  a  spe- 
cial contract,  to  bring  the  injury  within  its 
exception,  and  to  show  that  it  was  not  caused 
by  its  own  negligence. 

2.  Where  a  contract  for  shipment  of  cattle 
stimulates  that,  as  a  condition  precedent  to 
shipper's  right  to  recover .  damages  for  their 
Injury,  he  will  gire  written  notice  of  his  claim 
to  the  carrier  before  removal  from  destination, 
the  shipper's  failure  to  give  a  formal  written 
notice  of  his  intention  to  demand  compensation 
will  not  preclude  recovery,  where  he  signed  a 
receipt  for  the  cattle  at  destination  under  pro- 
test, because  of  their  damaged  condition. 

Appeal  from  superior  court,  Caldwell  coun- 
ty;   Allen,  Judge. 

Action  by  Hinkle,  Craig  &  Co.  against  the 
Southern  Bailway  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  damages  for 
injuries  to  a  carload  of  cattle  resulting  from 
delay  in  transportation.  The  complaint 
among  other  allegations,  contains  the  follow- 
ing: "(3)  That  on  or  about  the  4th  day  of 
November,  1896,  the  plaintiffs  shipped  from 
Lenoir,  N.  C,  to  Hickory,  N.  C,  over  the 
railroad  of  the  Chester  &  Lenoir  Baihroad 
Company,  thirty  head  of  cattle;  that  said  cat- 
tle were  shipped  from  Lenoir,  N.  C,  on  Wed- 
nesday, November  4,  1896,  at  2  o'clock  a.  m., 
and  reached  Hickoiy  at  about  4  o'clock  a.  m., 
of  the  same  morning,  and  were  at  once  turned 
over  to,  and  received  by,  the  defendant  for  fur- 
ther transportation;  that  defendant  company, 
instead  of  transporting  said  cattle  promptly 
and  expeditiously,  refused  to  carry  them  on 
a  through  freight  train  which  passed  Hick- 
ory at  8  o'clock  a.  m.  of  the  same  morning, 
bound  for  points  in  the  direction  of  Nor- 
folk, on  the  defendant's  road,  although  re- 
quested and  urged  to  do  so  by  plaintiffs,  but 
instead  allowed  them  to  remain  in  the  cars 
of  the  Chester  &  Lenoir  Ballroad  Company 
from  4  o'clock  a.  m.  till  3  o'clock  p.  m.,  at 
which  time  they  were  placed  in  defendant's 
cars  by  plaintiffs  at  their  own  expense,  and 
remained  in  said  cars  of  defendant  from  3 
o'clock  p.  m.  until  10  o'clock  p.  m.  of  the 
same  day  before  they  were  removed  from 
Hickory;  that  said  defendant  then  carried 
them  on  a  local  freight  train,  which  traveled 
much  more  slowly  than  a  through  train  in- 
stead  of   transporting  them   on  a   through 
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train,  as  it  should  have  done;  that  said  cat- 
tie  did  not  reach  Norfolk  oyer  defendant's 
railroad  uDtil  Saturday,  the  7th  day  oi  No- 
yember,  1896,  haying  been  on  the  road  nearly 
or  quite  three  nights  and  four  days,  although 
the  distance  Is  less  than  four  hundred  miles, 
as  plaintiffs  are  informed  and  belieye.  (4) 
That  plaintiffs  allege  that  defendant  company 
had  ample  notice  of  the  date  upon  which 
the  said  cattle  would  be  delivered  to  it  for 
transportation,  so  as  to  have  had  cars  ready 
for  their  prompt  shipment."  The  plaintiffs 
further  alleged,  in  substance,  that  on  ac- 
eount  of  the  unreasonable  delay  in  shipment 
the  cattle  were  injured,  and  lost  greatly  in 
weight,  and  consequently  depreciated  in  price; 
that  they  were  forced  to  incur  the  addition- 
al expense  of  feeding  them  en  route  and 
keeping  them  over  Sunday  at  Norfolk;  and 
that  they  thereby  lost  what  is  known  as 
the  "Saturday  market,"  when  cattle  bring  a 
higher  price  than  at  any  other  time.  These 
allegations  are  denied  by  the  defendant  on 
information  and  belief,  who  sets  up  the  fur^ 
fher  defense,  "that  no  notice  in  writing  was 
given  to  defendant  of  any  claim  for  damages 
to  plaintiffs'  stock,  as  set  forth  in  said  con- 
tract, and  for  the  failure  to  serve  such  no- 
tice, as  defendant  is  advised  and  believes^ 
plaintiffs  are  not  entitled  to  recover  In  this 
action." 

The  following  are  the  material  facts  of  the 
statement  of  the  case  on  appeal:  '*The  plain- 
tiffs offered  evidence  tending  to  support  the 
allegations  of  their  complaint;  among  other 
evidence,  that  the  cattle  were  shipped  from 
Hickory,  N.  C,  on  Wednesday,  and  were  not 
received  in  Norfolk  until  the  following  Sat- 
urday. They  admitted  the  execution  of  the 
contract  for  the  shipment  of  his  cattle,  which 
was  exhibited  to  them,  and  closed  their  case. 
The  defendant  offered  in  evidence  said  con- 
tract, which  contained,  among  others,  the 
following  stipulations:  'Now,  in  considera- 
tion of  said  railroad  agreeing  to  transport 
the  above-described  live  stock  at  the  reduced 

rate  of dollars  to  Norfolk,  and  a  full 

passage  to  the  owner  or  his  agent  on  the 
train  with  the  stock,  the  said  owner  and 
shipper  does  hereby  assume  and  release  the 
said  railroad  from  all  injury,  loss,  and  dam- 
age or  depreciation  which  the  animal  or  an- 
imals, or  either  of  them,  may  suffer  in  con* 
sequence  of  either  of  them  being  weak,  or 
escaping,  or  injuring  himself  or  themselves 
or  each  other,  or  in  consequence  of  overload- 
ing, heat,  suffocation,  fright,  viciousness,  and 
from  all  other  damages  incidental  to  railroad 
transportation  which  shall  not  have  been 
caused  by  the  fraud  or  gross  negligence  of 
said  railroad  company.  And  it  is  further 
agreed  that,  as  a  condition  precedent  to  the 
right  of  the  owner  and  shipper  to  recover 
any  damages  for  any  loss  or  injury  to  said 
live  stock,  he  will  give  notice  in  writing  of 
his  claim  therefor  to  the  agent  of  the  rail- 
road company,  actually  delivering  said 
•    •    •    to  him,   whether  at  the  point   of 


destination  or  at  any  intermediate  point  where 
the  same  may  be  actually  delivered  before 
said  stock  is  removed  from  the  place  of 
destination  above  mentioned,  or  from  the 
place  of  delivery  of  the  same,  and  before 
said  stock  is  intermingled  with  other  stock. 
And  this  agreement  further  witnesseth  that 
said  owner  and  shipper  has  this  day  delivered 
to  said  company  the  live  stock  described, 
about  to  be  transported  on  the  conditions, 
stipulations,  and  understandings  above  ex- 
pressed, which  have  been  explained  to,  and 
are  fully  understood  by,  the  owner  and  ship- 
per.' This  contract  was  duly  executed  by 
the  plaintiffs  and  by  the  railroad  agent  at  the 
point  of  shipment  The  plaintiffs  admitted 
that  th^  had  not  given  the  notice  in  writ- 
ing stipulated  for  in  the  above  contract 
They  testified,  however,  in  rebuttal,  that  their 
agent,  upon  the  receipt  of  the  cattle  in  Nor- 
folk, signed  a  receipt  for  the  same  under 
protest,  owing  to  their  bad  condition.  Upon 
this  evidence  the  defendant  moved  the  court 
to  dismiss  the  complaint  Motion  refused, 
and  defendant  excepted.  Defendant  further 
requested  the  court  to  charge  the  Jury  that  if 
the  Jury  believed  the  evidence  the  plaintiffs 
are  not  entiUed  to  recover,  and  to  answer 
the  issue,  'No.'  This  motion  was  refused, 
and  defendant  excepted.  The  court  charged 
the  Jury  that,  if  they  believed  the  evidence, 
the  plaintiffs  are  entitled  to  recover  such 
damages  to  their  carload  of  stock  as  they 
had  shown  by  their  evidence.  And  to  this 
charge  of  the  court  the  defendant  excepted. 
The  issue  submitted  was  as  follows:  'Were 
the  plaintiffs  endamaged  by  the  negligence 
of  defendant;  and,  if  so,  in  what  amount? 
The  Jury  answered  this  issue,  Tes;  in  the 
sum  of  $225.'  The  defendant  moved  for  a 
new  trial  on  the  ground  of  misdirection  by 
the  court,  and  to  the  refusal  of  the  court  to 
instruct  the  Jury  as  requested  by  the  de- 
fendant, and  because  the  court  submitted  the 
case  to  the  Jury  upon  the  evidence.  Motion 
refused,  and  defendant  excepted.  There  was 
a  Judgment  according  to  the  verdict.  The 
defendant  assigns  as  error  (1)  the  refusal 
of  the  court  to  dismiss  this  action  at  the 
close  of  the  evidence;  (2)  because  the  court 
refused  to  charge  the  Jury  that,  if  they  be- 
lieved the  evidence,  the  plaintiffs  are  not  en- 
titled to  recover,  and  to  answer  the  issue, 
'No;'  (3)  to  the  charge  of  the  court  that, 
if  the  Jury  believed  the  evidence,  plaintiffs 
are  entitled  to  recover  such  damage  to  their 
carload  of  stock  as  they  had  0hown  by  their 
evidence;  (4)  because  the  court  refused  to 
grant  a  new  trial." 

Q.  F.  Bason,  F.  H.  Busbee,  and  A.  B.  An- 
drews, Jr.,  for  appellant.  Edmund  Jones  and 
W.  C.  Newland,  for  appellees. 

DOUGLAS,  J.  (after  stating  the  facts). 
This  case  was  submitted  to  us  on  printed 
briefs  for  the  plaintiffs,  but  was  argued  in  be- 
half of  the  defendant   both  orally  and  by 
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brief.  It  l8  perhaps  proper  to  mj  tbat  al- 
mofit  the  entire  brief  of  the  def^idant  waa 
devoted  to  proving  a  proposition  that  we 
have  no  disposition  to  deny;  that  is,  that  a 
common  carrier  can,  by  special  contract,  rea- 
sonably limit  its  common-law  liability.  But 
we  cannot  admit  the  assumed  corollary  that 
thereby  it  ceases  to  be  a  common  carrier,  or 
ipso  facto  reverses  the  legal  burden  of  proof. 
It  Ig  well  established  that,  where  the  negli- 
gence of  the  defendant  is  the  primary  cause 
of  action,  it  must  be  alleged  and  proved  by 
the  plaintlft;  but  here  it  Is  merely  incidental 
to  the  cause  of  actlon,»in  fact,  it  arises  as 
a  matter  of  defense.  We  must  not  lose  eight 
of  the  real  cause  of  action,  which  is  the  In- 
Jury  resulting  from  the  failure  of  the  de- 
fendant to  seasonably  transport  and  safely 
deliver  live  stock  received  by  it  as  a  eonmwn 
carrier.  The  plaintiffs'  case  is  fully  made 
out  when  they  have  shown  that  the  cattle 
were  received  by  the  carrier,  and  not  Beaaon- 
ably  and  safely  delivered;  that  is,  not  de- 
livered at  all,  or  delivered  hi  a  damaged  con- 
dition, and  after  an  unreasonable  delay.  The 
burden  is  then  upon  the  defendant,  and.  If  It 
wishes  to  escape  any  part  of  its  common- 
law  liability  by  showing  a  special  contract, 
it  must  afflimatlvely  prove  such  contract, 
and  bring  the  Injury  clearly  within  the  terms 
of  its  exemption.  These  principles  have  been 
90  recently  and  so  fully  discussed  by  this 
court  In  Mitchell  v.  Railroad  Co.,  124  N.  G. 
236,  32  S.  E.  671,  that  any  further  elaboration 
seems  needless,  at  least  for  the  present  The 
essential  principle  is  tersely  and  strongly 
stated  by  Chief  Justice  Faircloth  in  Morgan- 
ton  3kffg.  Co.  V.  Ohio  B.  &  C.  By.  Co..  121  N. 
C.  514,  28  S.  B.  474,  where,  speaking  for  a 
unanimous  court,  he  says:  ''Among  connect- 
ing lines  of  common  carriers,  that  one  in 
whose  hands  goods  are  found  damaged  is  pre- 
sumed to  have  caused  the  damage,  and  the 
burden  is  upon  it  to  rebut  the  presumption.** 
The  rule  is  well  stated  In  Greenl.  Ev.  (14th 
Bd.)  §  219,  in  the  following  language:  "And, 
if  the  acceptance  was  special,  the  burden  of 
proof  is  still  on  the  carrier  to  show,  not  only 
that  the  cause  of  loss  was  within  the  terms  of 
the  exception,  but  also  that  there  was  on  his 
part  no  negligence  or  want  of  due  care." 
That  this  rule,  which  at  first  was  seriously 
questioned,  is  receiving  almost  general  ac- 
ceptance, would  appear  from  the  recent  work 
of  Elliott  on  Railroads,  where  the  author 
says,  in  section  1548,  on  page  2403:  "There 
is  some  conflict  among  the  authorities  as  to 
the  burden  of  proof  in  such  cases;  but  the 
prevailing  rule,  where  the  owner  or  his  agent 
does  not  go  with  the  stock,  is  that  when  the 
animals  are  shown  to  have  been  delivered  to 
the  carrier  in  good  condition,  and  to  have 
been  lost  or  injured  on  the  way,  the  burden 
of  proof  then  rests  upon  the  carrier  to  show 
that  the  loss  or  injury  was  not  caused  by  its 
own  negligence."  This  rule,  which  is  the 
natural  result  of  the  prima  facie  liability  of 
the  common  carrier,  is  further  strengthened 


by  the  anlTersal  acceptance  of  the  principle 
that,  where  a  particular  fact  necessary  to  be 
proved  rests  peculiarly  within  the  knowledge 
of  a  party,  upon  him  rests  the  burdea 
of  proof.  5  Am.  &  Kng.  Enc.  Law  (2d 
Ed.)  p.  41;  Best.  Bv.  §  274;  1  GreenL  Ev.  i 
79;  Starkie,  Ev.  S  589;  Bice,  Ev.  I  77; 
Selma,  B.  &  D.  B.  Oa  v.  U.  S.,  13G  U.  S. 

I  560,   567,   11   Sup.   Ct   638,  35  L.   Ed.   266; 

I  State  V.  McDuffle,  107  N.  C.  885,  888,  12  S. 
E.  83;  Gk>van  v.  Cushing,  111  N.  C.  458,  461. 
16  S.  B.  619;  Mitchell  v.  Bailroad  Co.,  supra. 
Some  of  the  earlier  cases  appear  to  take 
the  view  that  a  comm<Hk  carrier  ceases  to  be 
such  when  it  makes  a  special  contract,  and 
becomes  a  private  carrier  for  hhre.  Whatev- 
er foundation  may  have  existed  for  such  an 
idea  in  the  earlier  days  of  the  law,  when  oom- 
mon  carriers  were  private  individuals,  and 
carried  their  shipments  in  wagons  or  boats 
on  the  ordinary  public  highway,  without  re- 
ceiving or  asking  any  special  privilegeSt  has 
long  since  disappeared.  A  railroad  company 
la,  at  least,  a  quasi  public  C(Mrporati(»u  exer- 
cising one  of  the  highest  prerogatives  at  the 
sovereign,  that  of  eminent  domain.  It  is 
purely  a  creature  of  the  law,  and  has  no  exist- 
ence outside  of  its  public  capacity.  It  Is  a 
common  carrier  by  virtue  of  its  charter,  and 
not  by  any  supposed  usage  or  contract  with 
the  shipper.  Its  character  as  such  Is  flxed 
by  its  contract  with  the  state,  and  cannot  be 
waived  either  by  the  corporation  or  the  ship- 
per. It  may  limit  its  liability  to  a  certain 
extent  by  special  contract,  but  cannot  change 
its  character.  All  such  contracts  of  limita- 
tion, being  in  derogation  of  common  law,  arc 
strictly  construed,  and  never  enforced  unless 
shown  to  be  reasonable.  Any  doubt  or  am- 
biguity therein  is  to  be  resolved  in  favor  of 
the  shipper,  and  it  has  further  been  held  that 
the  burden  of  proof  rested  upon  the  carrier 
of  showing  that  all  such  stipulations  and  ex- 
emptions were  reasonable.  Gompania  de  Nav- 
igacion  la  Flecha  v.  Brauer,  168  U.  S.  104« 
118,  18  Sup.  Ct  12,  42  li.  Ed.  398;  4  Elliott, 
B.  B.  §  1424;  Cox  v.  Bailroad  Co.  (Mass.)  49 
N.  B.  97;  Bailroad  Co.  v.  Beeves  (Tex.  Sup.) 
39  S.  W.  564;  5  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  32a  Stipulations  ha  a  bill  of  lading  are 
similar  in  their  nature  to  conditions  in  a  pol- 
icy of  insurance.  It  is  well  settled  by  the 
highest  authority  that  if  a  policy  is  so  drawn 
as  to  requUre  interpretation,  and  to  be  fairly 
susceptible  of  two  different  constructions,  the 
one  will  be  adopted  that  is  most  favorable  to 
the  insured,  and  against  the  construction 
which  would  limit  the  liability  of  the  insurer. 
Imperial  Fire  Ins.  Co.  v.  Coos  Ck>.,  161  U.  S. 
452, 14  Sup.  Ct.  379,  38  L.  Ed.  231;  London  As- 
surance  v.  Companhia  de  Moagens  do  Bar- 
relro,  167  U.  S.  149.  17  Sup.  Ct  785.  42  U 
Bd.  113. 

In  the  case  at  bar  it  does  not  appear  nec^ 
essary  for  the  plaintiffs  to  resort  to  the  bur- 
den of  proof,  as  the  unreasonable  detention 
is  in  itself  evidence  of  negligence.  It  appears 
from  the  evidence  that  the  cattle  were  four 
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days  and  three  n]ght»-that  is,  84  bonra— In 
reaching  their  destination,  a  distance  of  400 
miles.  At  the  present  day,  the  transportation 
of  live  stock  over  a  great  trunk  line  of  rail- 
way at  an  average  rate  of  less  than  five 
miles  an  hour  cannot  be  considered  reasona- 
ble diligence.  In  the  total  absence  of  ezplana- 

tkML 

The  only  remahiing  question  is  whether  the 
failure  of  the  plaintiffs  to  give  formal  writ- 
ten notice  of  their  loss  or  Intention  to  de- 
mand compensation  is  an  absolute  bar  to 
their  recovery,  if  otherwise  entitled.  We 
think  not.  The  object  of  such  a  stipulation 
is  not  to  r^ieve  the  carrier  from  its  Just  lia- 
bility, for  such  a  purpose  would  be  clearly 
unlawful,  but  simply  to  give  it  such  notice 
as  will  enable  it,  by  proper  investigation,  to 
protect  itself  against  unjust  claims.  It  is  not 
denied  that  the  plaintiffs  signed  the  receipt 
for  the  cattle  ''under  protest"  These  words 
written  upon  the  receipt  would  be  ample  no- 
tice to  the  defendant  that  the  plaintiffs  in- 
tended to  enforce  their  rights.  The  meaning 
of  those  words  is  too  well  known  in  the  bu0i- 
Dess  world  to  be  capable  of  misconstruction. 
In  the  present  instance  they  clearly  meant 
that  the  plaintiffs  objected  to  receiving  the 
cattle  in  their  damaged  condition,  but  did  so 
under  compulsion  of  circumstances  to  prevent 
still  further  loss,  but  at  the  same  time  re- 
taining all  their  rights  of  action  against  the 
defendant  If  the  defendant's  agent  had  de- 
sired any  more  specific  notice  or  Information, 
he  might  have  asked  for  it  after  having  been 
put  upon  notice,  but  this  he  did  not  see  fit 
to  do.  Even  if  the  protest  had  been  merely 
verbal,  and  not  In  writing,  the  stipulation 
might  well  have  been  deemed  to  have  been 
waived,  under  the  circumstances.  It  appears 
from  the  uncontradicted  testimony  that  the 
plaintiffs  suffered  the  injury,  and  gave  actual 
notice  to  the  defendant  of  theh*  dalm  for 
damagea  We  do  not  see  why  they  cannot 
recover.  Any  other  construction  would  con- 
vert what  properly  construed,  is  a  reasona- 
ble stipulation  for  the  proper  protection  of 
the  carrier  into  an  instrument  of  fraud  and 
a  shield  of  wrong.  This  is  so  clearly  ex- 
plained by  Justice  Furches,  q)eaking  for  the 
court  In  Wood  ▼.  Railway  Co.,  118  N.  0. 1058, 
1068.  24  B.  B.  707,  aS  to  require  no  further 
comment  Judgment  of  the  court  below  Is 
affirmed. 


(136  N.  C.  8S4) 

ORAMPTON  V.  IVIE  et  at 

(Supreme  Court  of  North  Carolina.    Jane  14, 

1900.) 

APPBAL  AND  BSRROR— RBIiBARINO— NBW 
•     TRIAL. 

1.  On  petition  for  rehearing  in  an  action  for 
•  personal  injuries,  the  supreme  court  will  grant 

a  new  trial,  where  the  court  has  grave  doubt 
whether  the  essential  orlnclple  of  proximate 
cause  was  properly  ezpiained  to  the  Jury,  es- 
pedally  where  the  previons  decision  was  by  a 
bare  majority  of  the  oourt. 

2,  Where  inaintiff  is  injured  through  the  neg- 


ligence of  defendant  concurring  with  that  of 
plaintiff's  driver,  he  cannot  recover. 

3.  Where  defendant's  negligence  was  remote, 
and  did  not  concur  in  producing  plaiutifCs  in- 
jury, but  was  caused  by  the  negligence  of 
plaintiiPs  driver,  plaintiff  cannot  recover. 

Montgomery  and  Furches,  JJ.,  dissenting. 

On  rehearing.     Reversed. 
For  former  opinion,  see  32  8.  B.  968,  121 
N.  C.  691. 

DOUGLAS,  J.  This  is  a  petition  to  rehear 
the  case  reported  in  124  N.  C.  601,  82  S.  B. 
968.  It  waa  then  decided  by  a  bare  majority 
of  the  court  and  now  we  find  it  impossible- 
to  come  to  a  unanimous  decision,  and  difficult 
to  come  to  any  decision  at  all,'  under  the  cir- 
cumstances; and,  in  view  of  the  fact  that 
there  is  grave  doubt  hi  our  minds  whether  the 
essential  prhidple  of  proximate  cause  was 
properly  explained  to  the  jury,  we  think  that 
substantial  justice  will  be  best  sabserved  by 
granting  a  new  trial. 

We  may  regard  it  as  settled  law  that  the 
negligence  of  the  driver  of  a  public  convey- 
ance is  not  imputable  to  a  passenger  therein, 
unless  the  passenger  has  assumed  such  con- 
trol and  direction  of  said  vehlde  aa  to  be 
considered  practically  in  exclusive  possession 
thereof.  In  other  words,  the  possession  of  the 
passenger  must  be  such  as  to  supersede  *f or 
the  time  being  the  possession  of  the  owner, 
to  the  extent  of  making  the  driver  the  tem- 
porary servant  of  the  passenger.  The  oon- 
trary  doctrine,  that  the  negligence  of  the 
driver  was  Imputable  to  the  passenger,  seem» 
to  have  had  its  orlghi  in  the  English  case  of 
Thorogood  v.  Bryan,  dedoed  in  1849,  and  re- 
ported in  8  C.  B.  115.  For  a  time  this  cele- 
brated case  bade  fair  to  receive  general  acqui- 
escence, but  was  subsequently  doubted,  and 
finally  directly  overruled  in  the  recent  Kngllsh 
case  of  The  Bernlna,  12  Prob.  Div.  58.  In 
the  meantime  the  doctrine  had  met  but  scant 
favor  in  this  country,  and  waa  distinctly  re- 
pudiated by  the  supreme  court  of  the  United 
States  in  Little  T.  Hackett  116  U.  S.  366,  » 
Sup.  Ot  391,  29  L.  Bd.  662,  decided  \n  1886, 
in  which  it  was  held  that  the  passenger  could 
not  be  held  accountable  for  such  negligence. 
The  same  conclusion  had  been  announced  by 
the  supreme  court  of  New  Jersey  in  Railroad 
Co.  V.  Steinbrenner,  47  N..  J.  Law,  161,  54 
Am.  Rep.  126,  where  the  principle  is  elabo- 
rately discussed.  So  far  we  have  no  trouble, 
but  there  is  an  essential  difference  between 
the  contributory  negligence  of  the  driver  and 
his  primary  negligence.  Contributory  negli- 
gence presupposes  the  negligence  of  the  de- 
fendant caushig  the  injury,  to  which  the  neg- 
ligence of  some  one  else  has  contributed. 
Strictly  speaking,  contributory  negligence  ap- 
plies only  to  the  plaintiff,  or  some  one  whose 
negligence  is  legally  attributable  to  the  plain- 
tiff. If  the  plaintiff  was  injured  through  the 
negligence  of  the  defendant  proximately  con- 
curring with  that  of  the  pWntlff*s  driver,  then 
he  can  recover,  as  the  negligence  of  his  driver 
Is  not   imputable  to  him   unless,   as  stated 
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above,  he  had  assumed  such  complete  control 
over  the  vehicle  as  to  control  its  manage- 
ment. On  the  other  hand,  if  the  defendant's 
negligence  was  remote,  and  did  not  proxi- 
mately, either  immediately  or  by  a  direct  line 
of  causation,  produce  or  concur  in  producing 
the  plaintiff's  injury,  he  cannot  recover,  not 
because  he  is  responsible  for  the  negligence 
of  his  driver,  but  because  the  defendant  has 
not  been  guilty  of  any  actionable  negligence. 
Again,  if  the  negligence  of  his  driver  was  the 
sole,  proximate  cause  of  his  iDjury,  he  cannot 
recover  from  the  defendant,  but  must  look  to 
the  driver  or  the  driver's  master.  This  would 
be  the  primary  negligence  of  the  driver. 
Agahi,  if  the  proximate  cause  of  the  injury 
was  the  negligence  of  the  plaintiff  In  negli- 
gently Jumping  out  of  the  buggy,  or  negli- 
gently flitting  therein  so  as  to  fall  out  from 
some  otherwise  inadequate  cause,  he  cannot 
recover,  as  this  would  be  his  own  negligence. 
We  have  endeavored  briefly  to  lay  down 
the  principles  that  should  govern  a  new 
trial,  but  the  testimony  may  so  materially 
alter  the  application  of  these  principles,  or 
bring  new  ones  in  requisition,  that  it  is  im- 
possible to  anticipate  the  course  of  the  triaL 
For  the  reasons  stated  above,  a  new  trial 
must  be  ordered.    New  triaL 

MONTGOMERY,  J.  I  dissent  from  that 
part  of  the  opinion  of  the  court  in  which  a 
new  trial  is  granted.  My  views  are  fully  set 
forth  in  the  opinion  of  the  court  as  reported 
in  124  N.  0.  591,  d2  S.  E.  908. 

FURCHES,  J.,  also  dissents. 


(126  N.  c.  OTl) 

STRAUSS  V.   MUTUAL   RESERVE   FUND 

LIFE  ASS'N.i 

(Supreme  Court  of  North  Carolina.     June  9, 

1900.) 

MUTUAL  BENEFIT  ASSOCIATIONS  —  INCRBASB 

OF  ASSESSMENTS— BREACH  OF  CON- 

TRACT—DAMAGBS. 

1.  Where  assessments  in  a  mntaal  insurance 
association  are  to  be  on  the  entire  membership, 
and  proportioned  among  the  members  accord- 
ing to  the  age  of  each,  the  association,  after 
receiving  large  sums  in  assessments  from  a 
member,  cannot,  without  his  consent,  so  alter 
the  contract  as  to  i)lace  him  in  a  class  of  mem- 
bers whom  it  requires  to  pay  on  the  basis  of 
the  age  attained  by  each  at  the  date  of  the  as- 
sessment, while  other  members  continue  to  be 
assessed  as  of  their  age  at  entry. 

2.  Where  a  mutual  life  association  violates 
its  contract  with  a  member,  the  damages  to 
which  he  is  entitled  are  the  amount  of  pre- 
miums and  dues  paid  by  him,  with  interest 
from  the  date  of  each  payment. 

Appeal  from  superior  court.  Craven  county; 
Hoke,  Judge. 

Action  by  Joseph  Strauss  against  the  Mu- 
tual Reserve  Fund  Life  Association.  From 
a  Judgment  f<«  plaintiir,  defendant  appeals. 
AflLrmed. 

^  Rehearing  peadlnc 


Shepherd  &  Busbee,  J.  W.  Hinsdale,  and 
SeweU  Tyng,  for  appellant  W.  W.  Glazk, 
for  appellee. 

DOUGLAS,  J.  This  is  an  action  brooght 
to  recover  damages  for  the  alleged  wrongful 
cancellation  of  a  policy  of  insurance.  The 
record  comprises  over  500  pages,  with  a  large 
number  of  insertions,  amounting  in  the  ag- 
gregate to  perhaps  600  pages  of  printed  mat- 
ter. The  case  was  fully  and  ably  argued  at 
length,  and  we  have  been  favored  with  well- 
prepared  and  exhaustive  briefs;  and  yet  we 
see  but  one  simple  point  essential  to  the  de- 
termination of  the  case:  Can  a  mutual  as- 
sociation, by  whatever  name  It  may  be  called, 
or  whatever  may  be  its  purposes,  enter  into 
a  contract  with  one  of  its  members,  and.  aft 
er  receiving  large  sums  upon  said  contract, 
alter  its  essential  terms,  without  the  consent 
of  the  member,  so  aa  practically  to  destroy  its 
value?  We  think  not  The  plaintiff  became 
a  member  of  the  plaintiff  association  in  1883, 
and  received  a  policy  in  the  form  of  a  cer- 
tificate of  membership,  wherein  it  waa  ex- 
pressly agreed  that  assessments  should  "be 
made  upon  the  entire  membership  in  force  at 
the  date  of  the  last  death  for  such  a  sum  as 
the  executive  committee  may  deem  sufficient 
to  cover  said  claims;  the  same  to  be  appor- 
tioned among  the  members  according  to  the 
age  of  each  member  as  per  table  indorsed** 
on  said  certificate.  It  appears  from  the 
findings  of  fact  that  the  plaintiff  paid  all  de- 
mands made  upon  him  up  to  the  year  1888, 
and  call  No.  96.  This  last  call  he  refused  to 
pay  on  the  ground  that  it  was  exorbitant 
and  contrary  to  the  express  terms  of  his  pol- 
icy. It  seems  that  by  successive  resolutions, 
none  of  which  were  amendments  to  its  con- 
stitution, the  association  has  placed  in  a 
separate  class  all  members  who  entered  prior 
to  1890,  and  requires  them  to  pay  on  the 
basis  of  the  age  attained  by  each  at  the  date 
of  each  assessment  while  other  members  con- 
tinue to  be  assessed  only  as  of  their  age  of 
entry.  That  the  result  of  such  discrimina- 
tion is  injurious  to  the  plaintiff  clearly  ap- 
pears from  the  16th,  18th,  21st  and  22d  find- 
ings of  fact  as  foUows:  "(16)  •  •  • 
That  since  the  last  resolution  of  1808  the 
plaintiff  and  all  who  joined  said  company 
prior  to  1890,  and  who  held  policies  similar 
to  plaintifiTs,  were  assessed  at  their  full  at- 
tained age,  and  rates  applicable  to  such  age» 
whereas  persons  who  became  members  since 
1890,  and  who  held  policies  under  what  la 
styled  the  "Ten-Year  Class'  and  the  'Pive- 
Tear  Class,*  are  only  assessed  at  their  age 
of  entry;  and  plaintiff  is  thereby  assessed  at 
a  higher  amount  than  if  the  entire  member- 
ship were  assessed  at  rates  of  their  attained 
ages."  "(18)  That  call  number  96,  made  on 
plaintiff  in  1898,  and  pursuant  to  the  resolu- 
tions of  said  year,  is  larger  in  amount  than 
it  would  have  been  had  all  the  members  of 
the  association  been  assessed  at  thehr  full  at^ 
tabled  ages."    "(21)  That  the  present  valne 
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of  plalntilTs  policy,  assuming  that  the  rates 
were  properly  established  and  the  members 
lawfully  classified,  was,  at  the  time  he  ceased 
to  be  a  member  of  said  company,  only  a  nom 
inal  sum,  as  by  said  classification  and  rating 
the  amount  of  policy  discounted  to  such  time 
would  not  exceed  the  present  value  of  pre- 
miums  which  would  be  due  and  payable  for 
the  period  of  plaintiff's  expectancy.  (22) 
That  If  the  entire  membership  of  the  compa- 
ny had  been  rated  and  assessed  at  their  at- 
tained ages,  and  no  distinction  made  among 
the  classes,  then  the  present  value  of  plain- 
tUTa  policy  would  be  more  than  the  present 
Talue  of  the  premiums,  and  the  policy  have  a 
aubstantial  present  value;  but  there  are  no 
data  given  from  which  said  damage  can  be 
estimated  or  even  approximated."  Upon  his 
findings  of  fact,  the  court  below  concluded, 
as  matter  of  law,  that  the  assessment  made 
In  pursuance  of  the  resolutions  of  1898  was 
**ln  violation  of  defendant's  constitution  and 
excessive  and  Invalid";  that  the  defendant, 
having  ceased  and  refused  to  recognize  the 
plaintiff  as  a  member  on  account  of  his  hav- 
ing refused  to  pay  such  excessive  and  invalid 
assessment,  had  broken  its  contract,  and  had 
become  liable  to  the  plaintiff  in  damages,  to  be 
measured  by  '^e  amount  of  premiums  and 
dues  paid  by  plaintiff  prior  to  call  96,  with 
Interest  thereon  from  date  of  each  payment" 
Judgment  was  rendered  accordingly.  In  it 
we  see  no  error.  All  that  we  decide  In  the 
present  case  is  that  the  defendant  has  vio- 
lated its  contract  with  the  plaintiff  in  a  ma- 
terial matter,  whereby  the  plaintiff,  having 
suffered  substantial  injury,  is  entitled  to  sub- 
stantial damages.  We  do  not  decide  that  a 
mutual  Insurance  company,  or  any  other  l^Ind 
of  Insurance  company,  cannot  issue  policies 
of  divers  kinds  and  classes,  if  so  authorized 
by  its  charter;  nor  do  we  decide  that  a  mem- 
ber of  a  purely  mutual  association  is  not 
bound  by  all  reasonable  by-laws  and  changes 
lawfully  made  therein.  We  are  not  consid- 
ering the  enforcement  of  a  contract  Inequi- 
table on  Its  face,  but  the  violation  of  a  law- 
ful contract  by  attaching  thereto,  without  the 
consent  of  the  plaintiff,  conditions  which  ut- 
terly destroy  its  value.  It  is  evident  that, 
if  the  resolution  of  1898  is  binding  upon  the 
plaintiff,  he  would  in  any  event  be  eventu- 
ally forced  out  of  the  company  by  the  con- 
stantly increasing  premiums. 

There  is  one  fact  that  does  not  clearly  ap- 
pear from  the  record,  and  upon  which  coun- 
sel themselves  seem  to  differ,  which,  while 
not  essential  to  the  determination  of  this 
case,  seems  worthy  of  notice:  On  the  hear- 
ing it  was  contended  that  the  defendant  as- 
sociation had  the  right  to  subsequently  re- 
arrange Its  members  hito  classes,  so  as  to 
make  each  class  bear  the  burden  of  insuring 
Its  own  members.  If  by  that  the  associa- 
tion claims  the  right  to  place  all  its  mem- 
t>ers  who  entered  before  1890  into  a  distinct 
class,  entirely  separate  from  the  other  mem- 
bers, and  make  them  raise  exclusively  among 
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themselves  enough  to  pay  all  the  death 
claims  that  may  occur  among  their  own  num- 
ber, we  cannot  admit  the  right,  unless  such 
was  the  imderstanding  when  the  original  con- 
tract was  made.  What  would  be  the  result? 
Suppose  certain  men  start  a  muti^al  associa- 
tion, and  support  it  through  all  its  infant 
struggles  into  a  vigorous  and  enlarged 
growth.  In  course  of  time  the  new  mem- 
bers would  naturally  outnumber  the  old  ones. 
Suppose  they  should  say  to  the  old  members*. 
"You  are  getting  old,  and  therefore  your  in- 
surance is  more  costly  than  ours.  We  will 
place  you  in  a  dass  by  yourselves,  and  make 
you  insure  each  other  without  any  help  from 
us.  It  Is  true  you  have  borne  the  heat  and 
burden  of  the  day,  and  we  are  resting  in  the 
shade  of  the  tree  you  have  planted,  but  that 
makes  no  difference  to  us.  Insure  yourselves 
or  leave."  Of  course,  as  one  by  one  died  off, 
the  burden  would  be  greater  upon  the  sur- 
vivors, as  a  death  claim  of  $1,000  bears  more 
heavily  upon  20  men  than  It  would  upon  100. 
Finally  2  would  be  left  When  one  died,  the 
other  would  have  to  pay  his  entire  policy, 
and  then  pay  his  own  policy  at  his  own  death. 
Would  this  be  insurance,  and  could  it  be 
said  that  any  claim  which  would  lead  to  such 
a  result  is  sound  in  principle?  It  may  be  that 
the  association  has  provided  for  such  cases, 
but  it  is  apparent  that  if  any  class  of  men  is 
set  apart,  and  no  new  blood  permitted  to  en- 
ter, it  will  eventually  die  out  If  a  man  vol- 
untarily goes  into  such  a  contract  with  his 
eyes  open,  we  are  not  inclined  to  help  him; 
but  his  valid,  existing  contract  cannot  be 
changed  into  such  a  contract  without  his 
consent.  Whatever  may  be  the  power  of  a 
mutual  association  to  change  its  by-laws, 
such  changes  must  always  be  in  furtherance 
of  the  essential  objects  of  its  creation,  and 
not  destructive  of  vested  rights. 

It  is  admitted  that  the  measure  of  damages 
followed  by  the  court  below  Is  the  establish- 
ed rule  in  this  state.  Braswell  v.  Insurance 
Co.,  75  N.  C.  8;  Lovlck  v.  Association.  110 
N.  0.  93,  14  S.  B.  506;  Burrus  v.  Insurance 
Co.,  124  N.  0.  9,  32  S.  B.  828.  But  It  is  con- 
tended that  this  rule  was  established  purely 
In  contemplation  of  old-line  companies,  and 
was  not  Intended  to  apply  to  mutual  asso- 
ciations. Whatever  may  have  been  the  in- 
ception of  the  rule,  we  see  no  better  one  to 
adopt  and,  as  at  present  advised,  must  fol- 
low our  own  precedents.  The  judgment  of 
the  court  below  is  afilrmed. 

026  N.  C.  906) 

PRICHARD  et  al.  v.  COMMISSIONERS  OF 

MORGANTON   et   al. 

(Supreme  Court  of  North  Oarollna.    June  14, 

1900.) 

HEALTH  —  TOWN  COMMISSIONERS  —  BURNING 
DWELLINGS  —  CHARTER  —  ACTION  ~  COUN- 
TY COMMISSIONERS  —  SUPERINTENDENT  OF 
HEALTH— NUISANCE-COMPLAINT  —  DEMUR- 
RER  —  NBOUGBNCB  — PLEADING  FICTITIOUS 
STATUTE. 

1.  Priv.  Laws  1885,  c.  120,  |  87.  providlns 
that    the    town    commissioners    of    MoigantoUj 
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to  prexent  the  spreading  of  contagions  diteaMs, 
"are  permitted  to  cause  to  be  destroyed  or  dis- 
infected such  furniture  or  other  articles  which 
shall  be  belieyed  to  be  tainted/'  does  not  gixe 
such  commissioners  power  to  burn  a  dwelling 
house  to  prcTent  the  spreading  of  smallpox; 
and  hence  the  commissioners,  in  their  corporate 
capacity,  are  not  liable  to  an  action  therefor. 

2.  Under  Oode.  |  707,  subd.  22,  providing  that 
county  commissioners  sliall  make  rules,  regu- 
lations, and  by-laws  for  preventing  the  spread 
of  contagious  diseases,  such  commissioners 
have  no  power  to  bum  a  dwelling  house  to 
prevent  the  spread  of  smallpox;  and,  such  an 
act  being  outside  the  scope  of  their  powers, 
the  commissioners,  in  their  corporate  capacity, 
would  not  be  liable  to  an  action  therefor. 

3.  Under  Acts  1898,  c.  214,  §  22,  providing 
that,  where  the  county  superintendent  of 
health  declares  that  a  nuisance  exists  on  prem- 
ises, it  shall  be  abated  at  the  expense  of 
the  town  or  county,  a  complaint  to  recover 
for  the  burning  of  a  dwelling  house  by  the 
county  commissioners  to  prevent  the  spread 
of  smallpox,  which  fails  to  allege  that  the  same 
was  declared  a  nuisance  by  such  superintend- 
ent, is  demurrable. 

4.  Since  Priv.  Laws  1885,  c.  120,  {  87,  au- 
thorizing the  town  commissioners  of  Morgan- 
ton  to  destroy  tainted  furniture  or  other  ar- 
ticles, to  prevent  the  spread  of  conta|^ous  dis- 
eases, gives  no  power  to  bum  a  dwellmg  house 
to  prevent  the  spread  of  smallpox,  they  are 
not  liable  therefor,  in  their  corporate  capacity, 
unless  such  burning  was  done  in  the  negligent 
enforcement  of  their  authorised  duties;  and  a 
complaint  in  an  action  against  the  commission- 
ers for  recovery  in  tort  on  that  ground,  which 
does  not  allege  such  negligence,  is  demurrable. 

5.  Where  a  complaint  pleads  a  statute  which 
has  no  existence,  and  is  not  a  law  of  the  state, 
a  demurrer  to  the  complaint  admits  only  the 
facts  alleged  therein,  and  has  not  the  effect  to 
admit  the  existence  of  the  statute. 

Fairdoth,  G.  J.,  and  Furches,  J.,  dissenting. 

Appeal  from  superior  court,  Burke  coun- 
ty;   Bowman,  Judge. 

Action  by  Nancy  Prlchard  and  othera 
against  the  commissioners  of  Morgan tx>n  and 
others  to  recover  for  the  burning  of  a  dwell- 
ing house  as  a  health  precaution.  From  a 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  appeal.  Modified  and  af- 
firmed. 

S.  J.  Ervin  and  Avery  &  Eryin,  for  appel- 
lants.   J.  T.  Perkins,  for  appellees. 

MONTGOMERY,  J.  The  plaintiff  Nancy 
Prlchard,  a  tenant  in  dower,  brought  this 
action  against  the  commissioners  of  the 
town  of  Morganton,  the  board  of  commis- 
sioners of  Burke  county,  and  R.  T.  Claywell 
and  Robert  Ross,  as  their  agents  and  serv- 
ants, to  recover  of  them  damages  for  burn- 
ing the  house  in  which  she  lived,  and  cer- 
tain personal  property  therein,  as  a  nuisance, 
because  of  alleged  smallpox  taint  and  infec- 
tion, for  injury  and  damage  to  growing 
crops  on  the  same,  and  for  unlawfully  and 
wrongfully  depriving  her  of  her  liberty  by 
seizing  and  carrying  her  to  a  pest  house 
for  smallpox  patients,  and  keeping  her  there 
for  weeks,  in  restraint  of  her  freedom  and 
contrary  to  her  will.  The  persons  entitled 
to  the  remainder  interest  in  the  real  estate 
are  the  other  plaintiffs  In  this  actlonl  The 
commissioners  of  Morganton,  for  one  cause 


of  demurrer  to  the  complaint,  say  that  the 
complaint  fails  to  allege  that  the  tortious 
acts  complained  of  were  within  the  scope  of 
the  powers  conferred  on  said  corporation  by 
Its  charter,  and  that  it  appears  on  the  face  of 
the  complaint  that  the  acts  complained  of  are 
not  within  the  scope  of  the  powers  of  the 
corporation,  and,  for  another  ground  of  de- 
murrer, say  that,  if  the  acts  complained  of 
had  been  done  under  the  express  direction  <^ 
the  town  commissioners,  the  conduct  of  the 
commissioners,  would  have  be«i  ultra  vlrea 
The  board  of  commissioners  of  the  county 
demurred  to  the  complaint,  and,  among  the 
grounds  assigned,  these  two  seem  to  be  the 
chief:  <1)  "That  the  acts  alleged  to  have 
been  done  by  these  defendants,  and  consti- 
tuting the  plaintilTs  cause  of  action  against 
these  defendants,  are  not  within  the  scope 
of  the  corporate  powers  and  duties  confer- 
red upon  or  delegated  to  these  defendants 
by  law:  (2)  that  said  acts  are  not  alleged  to 
have  been  done  or  performed  under  or  in 
pursuance  of  any  order,  resolution,  or  direc- 
tion of  these  defendants,  and  these  defend- 
ants are  in  no  way  liable."  The  defendant 
Claywell  demurred  because  the  complaint  al- 
leged that  he  was  merely  acting  as  the  agent 
of  the  other  defendants,  and  that  there  was 
imputed  to  him,  as  an  individual,  no  unlaw- 
ful or  wrongful  act. 

We  have  examined  the  charter  of  the  town 
of  Morganton  (Priv.  Laws  1885,  c.  120),  and 
find  no  authority  given  to  the  town  commis- 
sioners to  bum  or  destroy  any  house  or  resi- 
dence. In  section  37  the  town  commission- 
ers are  authorized  to  take  such  measures  as 
they  may  deem  effectual  to  prevent  the  en- 
trance into  the  town,  or  the  spread  therein, 
of  any  contagious  or  infectious  diseases; 
and  under  those  powers  they  are  permitted 
to  cause  to  be  destroyed  or  disinfected  such 
furniture  or  other  articles  as  shall  be  believ- 
ed to  be  tainted  or  infected  with  any  conta- 
gious or  infectious  diseases,  or  which  there 
shall  be  reasonable  cause  to  apprehend  will 
generate  or  propagate  diseases,  and  may 
take  all  other  reasonable  steps  to  preserve 
the  public  health,  and  for  this  purpose  may 
use  any  money  In  the  treasury.  That  stat- 
ute certainly  does  not  even  puri>ort  to  give 
to  the  town  commissioners  the  right  to  bum 
a  house  in  which  a  family  infected,  or 
thought  to  be  infected,  with  a  contagious 
disease,  resides.  The  right  of  the  commis- 
sioners to  destroy  the  property,  indeed,  is 
not  admitted  by  the  plaintiffs,  but  it  is  in- 
timated that  they  acted  under  the  authority 
of  the  act  of  1893,  c.  214,  S  22;  but  upon  ex- 
amination of  that  section  it  appears  that  ref- 
erence is  there  made  to  the  powers  and  du- 
ties of  the  superintendents  of  health  of  the 
several  counties.  No  powers  or  rights  are 
there  given  to  the  town  commissioners  or  to 
the  board  of  commissioners  of  the  county. 
It  is  there  provided  that,  in  cases  where  the 
county  superintendent  of  health  declares  that 
a  nuisance  exists  on  premises,  it  shall  be 
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remoyed  or  abated  at  the  expense  of  the 
town,  city,  or  county  In  which  the  offender 
lives,  in  caae  of  his  inability  to  remove  it, 
with  the  proviso  that  the  expense  chargeable 
to  the  town,  city,  or  county  shall  not  exceed 
$100.  In  reference  to  the  powers  conferred 
by  law  upon  boards  of  county  commission- 
ers, we  find  that,  by  subsection  22  of  sec^ 
tion  707  of  the  Ck>de,  they  can  establish  pub- 
lic hospitals  for  their  several  counties  in 
cases  of  necessity,  and  make  rules,  regula- 
tions, and  by<lawB  for  preventing  the  spread 
of  contagious  and  infectious  diseases,  and 
for  taking  care  of  those  afflicted  thereby; 
the  same  not  being  inconsistent  with  the 
laws  of  the  state.  By  no  reasonable  con- 
struction of  that  subsection  of  the  Ck>de  can 
it  be  held  that  the  boards  of  county  commis- 
sioners can  burn  a  residence  house  to  pre- 
vent the  spread  of  contagious  and  infectious 
diseases.  A  proper  disinfection,  would  be 
the  extent  of  their  powers  in  respect  to 
property  thus  tainted  or  infected.  It  is  not 
alleged  in  the  complaint  that  the  acts  com- 
plained of  were  ordered  by  the  county  super- 
intendent of  health;  nor  does  the  cause  of 
action,  as  stated  in  the  complaint,  proceed 
upon  the  idea  that  the  property  was  destroy- 
ed by  the  defendants  under  a  method  allow- 
ed by  law,  and  that  the  plaintlfT  is  entitled 
to  compensation  for  its  loss.  The  action  is 
one  purely  in  tort 

It  is  well  settled  in  this  state  that  coun- 
ties (that  is,  the  boards  of  county  commis- 
slQuers  in  their  corporate  capacity)  are  not 
ordinarily  liable  to  actions  of  a  civil  nature 
for  the  manner  in  which  they  exercise  or 
fail  to  exercise  their  corporate  powers. 
They  may  be  sued  only  in  such  cases  and 
for  such  causes  as  may  be  provided  for  and 
allowed  by  the  statute.  Counties  are  not, 
in  a  strictly  legal  sense,  municipal  corpora- 
tions, like  cities  and  towns.  They  are,  rath- 
er, instrumentalities  of  government,  and  are 
given  corporate  powers  to  execute  their  pur- 
poses; and  they  are  not  liable  for  damages, 
in  the  absence  of  statutory  provisions  giving 
a  right  of  action  against  them.  White  v. 
Commissioners,  00  N.  C.  439;  Manuel  v. 
Commissioners,  98  N.  C.  9,  3  S.  E.  829. 
There  is,  however,  a  distinction  between  the 
liability  of  a  county  for  failure  to  discharge 
corporate  duties,  and  that  of  a  town  or  city 
for  such  a  failure.  Towns  and  cities  are,  as 
a  general  rule,  liable  in  damages  for  the  neg- 
ligence oC  their  officers  and  agents  when  spe- 
cific duties  are  imposed  by  their  charters 
and  special  statutes,  when  the  damages  are 
caused  by  their  failure  to  discharge  such 
dntJes  and  to  exercise  the  powers  conferred 
to  that  end,  or  when  the  town  authorities 
are  acting  within  the  scope  of  their  author- 
ity fn  the  management  of  their  property  for 
their  own  interest,  or  in  the  exercise  of  pow- 
ers voluntarily  assumed  for  their  own  ad- 
vantage; and  that,  notwithstanding  the 
work  they  are  engaged  In  will  Inure  to  the 
beaeflt  of  the  municipality.    But  it  is  said 


in  Moffitt  V.  City  of  AsbevlUe,  103  N.  C.  237, 
9  8,  E.  095,  ''Where  a  city  or  town  is  exer- 
cising the  Judicial,  discretionary,  or  legis- 
lative authority  conferred  by  its  charter,  or 
is  discharging  a  duty  imposed  solely  for  the 
benefit  of  the  public,  it  incurs  no  liability 
for  the  negligence  of  its  officers,  though  act- 
ing under  color  of  office,  unless  some  statute 
expressly  or  by  necessary  implication  sub- 
jects the  corporation  to  pecuniary  responsi- 
bility for  such  negligence."  But  the  plaln- 
tifl!  does  not  complain  of  a  negligent  act  of 
either  of  the  defendants.  The  alleged  cause 
of  action  is  a  positive  act  in  tort,— the  burn- 
ing of  a  residence  house  as  a  sanitary  meas- 
ure. The  board  of  commissioners  of  the 
county,  as  representing  officially  the  county, 
are  not  liable  to  the  demand  of  the  plaintiff, 
for  the  reason  that  there  is  no  statute  in 
existence  which  makes  them  so,  either  ex- 
pressly or  by  necessary  implication.  The 
town  commissioners,  as  representing  the 
town  community,  are  not  liable,  for  the  rea- 
sons: First,  that  the  act  complained  of  was 
for  the  interest  of  the  state  at  large;  and, 
second,  because  they  unreasonably  exceeded 
the  powers  conferred  on  them  by  the  charter 
of  Morganton,  or  by  any  special  statute  in 
aid  thereof. 

The  case  is  before  us  on  demurrer,  and, 
of  course,  the  facts  concerning  the  burning 
are  to  be  taken  as  true  for  the  purposes  of 
the  demurrer.  If,  however,  it  be  a  fact  that 
the  house  in  which  the  plaintiff  lived  was 
burnt  as  alleged  in  the  complaint,  it  was  a 
most  high-handed  and  unreasonable  act  on 
the  part  of  those  who  did  it,  and  was  done 
without  the  semblance  of  authority.  But 
she  is  not  without  redresa  Her  remedy  will 
doubtless  suggest  itself  to  her  counsel.  The 
propositions  of  law  which  we  have  laid 
down  seem  to  be  admitted  in  the  plaintiff's 
brief,  and  a  recovery  is  sought  upon  the 
effect  of  the  defendant's  demurrer  to  the  com- 
plaint. In  the  sixth  allegation  of  the  com- 
plaint it  is  alleged  tliat  the  board  of  town 
commissioners  burnt  the  house  under  some 
statute  or  provision  of  law  which  they 
claimed  authorized  them  to  assess  and  burn, 
and  pay  for  the  damage  an  amount  not  ex- 
ceeding $100.  Only  the  facts  are  admitted 
by  the  demurrer.  Parties  to  an  action  can- 
not by  complaint  and  demurrer  enact  a  law. 
There  is  no  such  statute  as  the  one  referred 
to  in  the  complaint,  and  the  defendants'  de- 
murrer cannot  have  the  effect  to  admit  that 
there  is  such  a  statute  and  law  in  force. 

If  the  complaint  be  treated  as  containing 
only  one  cause  of  action,  the  demurrers 
ought  to  have  been  sustained;  for  the  de- 
murrers were  directed  against  the  whole 
complaint  though  there  was  only  one  alle- 
gation that  was  demurrable,— the  one  which 
charged  that  the  residence  house  of  the 
plaintiff  was  burned.  Cowand  v.  Meyers,  99 
N.  G.  198,  6  S.  E.  82.  If  the  complaint  be 
treated  as  embracing  more  than  one  cause 
of  action,  as  we  will  treat  it,— all  growing 
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out  of  the  same  matter,  and  therefore  not 
demurrable  on  that  account,— we  think  that 
the  demurrers  were  good  against  that  cause 
of  action  which  set  forth  the  burning  of  the 
plaintiffs  house,  and  damages  therefor.  The 
other  causes  of  action  were  not  demurrable, 
and  the  demurrers  should  have  been  over- 
ruled as  to  them.  There  was  error  in  the 
particular  we  have  pointed  out  Modified 
and  affirmed. 

FURGHES,  J.  (dissenting).  The  plaintiff 
Nancy  Prichard  alleges  that  she  is  the 
widow  of  Z.  T.  Smith,  deceased,  and  that 
the  other  plaintiffs  are  the  children  and  heirs 
at  Law  of  said  Smith;  that  as  such  widow 
she  was  entitled  to  dower  upon  the  lands 
of  her  said  husband,  which  was  laid  off  and 
assigned  to  her  *n  a  house  and  lot  in  the 
town  of  Morganton,  in  which  she  and  her 
family  were  living;  that  there  were  other 
buildings  on  said  lot,  and  a  growing  crop  of 
com,  and  a  garden  with  vegetables  grow- 
ing therein;  that,  besides  these,  she  owned 
and  had  in  said  house  clothing,  bedclothing, 
tableware,  and  other  domestic  articles  and 
furniture;  that  on  or  about  the  last  of  May, 
1809,  the  defendants  Robert  Ross  and  R.  T. 
Glaywell,  under  the  pretense  that  the  plain- 
tiff had  smallpox,  or  had  been  exposed  to  the 
disease  of  smallpox,  and  claiming  that  they 
were  authorized  to  do  bo  by  an  order  of  the 
board  of  commissioners  of  Morganton,  sus- 
tained and  approved  by  the  board  of  com- 
missioners of  Burke  county,  came  to  her 
house,  arrested  her,  and  carried  her  to  a 
pest  house,  set  fire  to  and  destroyed  her 
house  and  the  other  outhouses  on  the  lot, 
and  also  burned  and  destroyed  her  clothing, 
bedclothing,  tableware,  and  household  furni- 
ture, when  in  fact  she  did  not  have  smallpox, 
nor  does  she  believe  that  she  had  been  ex- 
posed to  that  contagious  disease.  To  recover 
damages  for  this  treatment,— the  loss  of 
houses,  and  the  loss  and  destruction  of  her 
personal  property,— she  brings  this  action 
against  the  defendants,  Robert  Ross,  R.  T. 
Glaywell,  the  board  of  commissioners  of 
Morganton,  and  the  board  of  commissioners 
of  Burke  county.  To  this  complaint  the  de- 
fendants demurred,  thereby  admitting  the 
facts  stated  in  the  complaint  to  be  true;  and, 
taking  these  facts  to  be  true,  as  we  must 
do,  it  woald  seem  that  the  plaintiff  is  enti- 
tled to  damages  from  somebody.  One  ground 
of  the  demurrer  is  the  misjoinder  of  causes 
of  action— too  many  causes  joined  together 
in  one  action.  But  it  appears  that  they  all 
grew  out  of  one  wrongful  act,  or  are  con- 
nected with  the  same,  and  that  the  complaint 
is  not  demurrable  on  that  account  Benton 
V.  ColUns,  118  N.  C.  196,  24  S.  E.  122;  Solo- 
mon V.  Bates,  118  N.  G.  311,  24  S.  B.  478. 
It  is  claimed  in  the  demurrer  that  Ross  and 
Glaywell  are  not  liable  because  they  were 
only  the  agents  and  servants  of  the  othe'r 
defendants.  Admitting  that  this  defense 
can  be  raised  by  the  demurrer  in  this  case 


(which  we  do  not  admit),  it  could  not  pro- 
tect them,  unless  their  employers  had  the 
right  to  commit  this  trespass  upon  the  plain- 
tiffs, and  to  destroy  their  property.  And, 
while  this  is  so,— must  be  so,— the  other  de- 
fendants claim  that  they  had  no  right  to  or- 
der this  trespass  and  destruction  of  property, 
and  demand  protection  on  that  account.  Sc 
it  is  manifest  that  both  of  these  contentions 
cannot  be  true,  nor  can  both  these  defenses 
be  good.  This  is  sufficient  to  justify  the 
court  in  overruling  the  demurrer.  But  are 
the  other  defendants  liable?  The  complaint 
alleges  that  this  trespass  and  destruction  of 
plaintiff's  property  were  done  by  order  of 
tlie  board  of  commissioners  of  Morganton, 
sanctioned  by  the  commissioners  of  Burke 
county.  But  it  is  contended  that  they  had 
no  right  to  make  such  order;  that  it  was 
ultra  vires,  and  they  are  not  bound  by  It 
But  it  is  provided  in  section  37,  c.  120,  Priv. 
Laws  1885  (Gharter  of  the  Town  of  Morgan- 
ton),  "that  the  board  of  commissioners  may 
take  such  means  as  they  may  deem  effectual 
to  prevent  the  entrance  into  the  town  or  the 
spreading  therein  of  any  contagious  or  Infec- 
tious diseases,  •  •  •  may  cause  any  per- 
son in  the  town  believed  to  be  infected  with 
such  contagious  disease  or  whose  stay  may 
endanger  the  public  health,  to  be  removed 
to  some  place  within  or  without  the  town 
limits,  may  cause  to  be  disinfected  or  de- 
stroyed such  furniture  or  other  articles 
which  shall  be  believed  to  be  tainted  or  in- 
fected with  any  contagious  or  infectious  dis- 
ease, or  of  which  there  shall  be  reasonable 
cause  to  apprehend  will  generate  or  propa- 
gate diseases,  and  may  take  all  other  rea- 
sonable steps  to  preserve  the  public  health, 
and  for  this  purpose  may  use  any  money 
in  the  treasury."  It  would  be  very  hard  to 
believe  that  the  draftsman  of  this  act  did 
not  think  he  was  giving  the  commissioners 
of  Morganton  plenary  power  to  deal  with 
contagious  diseases;  and  it  seems  that  they 
so  understood  it  when  they  made  this  order, 
as  it  appears  from  the  complaint  that  they 
have  had  the  plaintiff's  damages  assessed  at 
$100,  and  have  offered  to  pay  plaintiff  that 
amount  But  it  is  contended  that  the  com- 
missioners were  limited  to  that  amount 
This  cannot  be  so,— that  the  act  authorized 
the  commissioners  to  destroy  property,  and 
limited  the  plaintiff's  damages  to  $100,  or 
any  other  amount  less  than  the  value  of  the 
property  destroyed.  If  this  contention  of 
defendants  were  true,  it  would  allow  the  de- 
fendants to  assess  their  own  damage.  This 
cannot  be  so.  It  is  further  contended  that 
this  act  does  not  extend  to  the  destruction  of 
houses.  I  do  not  agree  to  this  contention. 
If  that  were  true,  what  becomes  of  damage 
for  her  clothing,  the  bedclothing,  tableware, 
and  other  articles  of  household  furniture  de- 
stroyed? Has  the  plaintiff  no  remedy  for 
this  trespass  and  destruction  of  property?  I 
cannot  so  hold.  As  there  was  no  statute 
called  to  our  attention  that  authorized  the 
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county  commisslonen  to  destroy  property 
in  Morganton,  It  is  probable  that  they  are 
not  liable.  The  demurrer  should  have  been 
sustained  as  to  them,  but  was  properly  over- 
ruled as  to  the  others.  This  was  written  as 
a  tentative  opinion,  and,  although  the  opin- 
ion of  the  court  has  been  modified  siuce  It 
was  written,  it  is  filed  as  a  dissenting  opin- 
ion. 

PAIRCLOTH,  C.  J.  I  concur  In  the  dis- 
senting opinion. 

(48  w.  Va.  a5) 

BUTTER  et  aL  v.  ANDERSON  et  al. 

(Supreme  Court  6t  Appeals  of  West  Virginia. 

Jane  12,  1900.) 

WIIJjS— CONSTRUCTION—INTENT  OF  TESTATOR 
—DEVISE  TO  WIFE>-POWBR  OF  SALE. 

1.  The  rule  which  controls  all  others  in  the 
interpretation  of  wills  is  that  the  intention  of 
the  testator,  to  be  gathered  from  the  entire 
will,  must  govern. 

2.  A.,  the  owner  of  a  tract  of  85^  acres  of 
land,  of  very  small  value,  makes  the  follow- 
ing will:  **First,  I  give  and  bequeath  unto  my 
beloved  wife,  Lucinda  J.  Anderson,  my  farm, 
of  thirty-five  and  one-fourth  acres,  on  which  I 
now  reside,  situated  in  Grant  district,  Wetzel 
county.  West  Virginia,  and  adjoining  the  lands 
of  Charles  Gilbert  and  others,  to  have  and  to 
hold  the  same  to  her  for  and  during  her  nat- 
ural life;  or  my  wife,  Lucinda  J.  Anderson, 
may  sell  said  farm  and  live  on  the  proceeds,  if 
necessary:  and,  second,  I  give  to  my  wife, 
Lucinda  J.,  all  of  my  personal  property  of 
every  kind,  including  horses,  cows,  household 
and  kitchen  furniture  of  every  kind  and  de- 
scription, of  my  personal  property;  and,  fur- 
ther, my  wife,  Lucinda  J.,  is  to  pay  my  son, 
J.  R.  Anderson,  all  the  money  that  I  owe  him 
at  this  present  time,  and  to  pay  all  of  funeral 
expenses."  Heldf  the  facts  and  circumstances 
of  the  case  make  it  clear  that  the  intention 
of  the  testator  was  to  authorize  and  empower 
Lucinda  to  sell  and  convey  the  said  land  in 
fee  simple  if  the  same  should  be  necessary  for 
her  support  and  maintenance. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wetzel  county; 
R.  H.  Freer,  Judge. 

Bill  by  Hannah  J.  Butter  and  others  against 
Lucinda  J.  Anderson  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal  Re- 
versed. 

Wiley  &  Eeifer,  for  appellants, 

MeWHORTER.  P.  On  the  20th  day  of 
March,  1804,  William  H.  Anderson,  the  owner 
of  a  tract  of  35^  acres  of  land  in  Wetzel 
county,  together  with  his  wife,  Lucinda  J. 
Anderson,  executed  a  deed  of  lease  of  the  oil 
and  gas  In  and  upon  said  land  to  the  South 
Penn  Oil  Company;  said  company  to  deliver 
in  the  pipe  line,  to  the  credit  of  lessors,  their 
heirs  and  assigns,  free  of  cost,  the  equal  one- 
eighth  part  of  all  the  oil  produced  and  saved 
from  said  premises,  and  to  pay  $300  per  year 
for  the  gas  from  each  and  every  gas  well 
drilled  on  the  premises,  the  product  of  which 
should  be  marketed  and  used  off  the  premises. 
On  the  18th  day  of  January,  1805,  said  W. 
H.  Anderson  executed  his  last  will  and  testa* 


ment,  as  follows:  "First,  I  give  and  be- 
queath unto  my  beloved  wife,  Lucinda  J. 
Anderson,  my  farm  of  thirty-flve  and  one- 
fourth  acres,  on  which  I  now  reside,  situated 
in  Grant  district,  Wetzel  county.  West  Vir- 
ginia, and  adjoining  the  lands  of  Charles  Gil- 
bert and  others,  to  have  and  to  hold  the  same 
to  her  for  and  during  her  natural  life;  or  my 
wife,  Lucinda  J.  Anderson,  may  sell  said 
farm  and  live  on  the  proceeds,  if  necessary; 
and,  second,  I  give  to  my  wife,  Lucinda  J., 
all  of  my  personal  property  of  every  kind, 
including  horses,  cows,  household  and  kitchen 
furniture  of  every  kind  and  description,  of 
my  personal  property;  and,  further,  my  wife, 
Lucinda  J.,  is  to  pay  to  my  son,  J.  R.  Ander- 
son, all  the  money  that  I  owe  him  at  this 
present  time,  and  to  pay  all  of  funeral  ex- 
penses." On  the  2d  day  of  March,  1895,  in 
consideration  of  one  dollar  paid,  said  Lucinda 
J.  Anderson  conveyed  by  deed  to  J.  R.  Ander- 
son, his  heirs  and  assigns,  *'the  one-eighth 
part  of  the  oil  and  gas  produced  and  saved*' 
in  and  under  said  tract  of  land,  and  on  con- 
dition that  the  grantee  should  within  six 
months  after  a  well  should  be  drilled  for  oil 
and  gas,  and  be  properly  completed,  tubed, 
and  tested  for  oil,  at  his  election,  either 
pay  to  the  grantor  the  sum  of  $200  person- 
ally, or  deposit  it  to  her  credit  in  a  bank 
designated,  or  release  and  reconvey  to  the 
grantor  the  oil  and  gas  rights  so  conveyed. 
The  South  Penn  Oil  Company  drilled  two 
wells  on  said  tract,  one  of  which  was  dry, 
and  the  other  a  small  producer.  Hannah  J. 
Rutter  and  others,  heirs  at  law  of  William 
H.  Anderson,  deceased,  filed  their  bill  in 
equity  in  the  circuit  court  of  Wetzel  coun- 
ty against  Lucinda  J.  Anderson,  widow  of 
said  decedent,  Lavina  Anderson,  widow  of 
J.  R.  Anderson,  who  was  one  of  the  heirs 
at  law  of  William  H.  Anderson,  Sherman  L. 
Anderson  and  Clyde  Anderson,  infant  chil- 
dren of  said  J.  R.  Anderson,  deceased,  and 
Lavina  Anderson,  South  Penn  Oil  Company, 
a  corporation,  and  Eureka  Pipe-Line  Com- 
pany, also  a  corporauon,  alleging  that  under 
said  will  the  said  widow,  Lucinda  J.  Ander- 
son, took  nothing  except  a  life  estate  in  the 
said  tract  of  35^  acres;  that  the  remainder 
In  fee  simple  is  vested  in  the  heirs  at  law  of 
William  H.  Anderson,  who  are  entitled  to  all 
the  royalties  arising  under  the  lease  to  the 
South  Penn  Oil  Company  made  by  Anderson 
in  his  lifetime;  and  that  Lucinda  J.  Anderson, 
the  widow  and  tenant  for  life,  had  no  right 
or  power  to  sell  or  convey  the  said  royalties 
to  said  J.  R.  Anderson,— and  praying  "that 
said  royalties  of  oil  and  gas  arising  by  virtue 
of  said  contract  of  lease  made  by  said  W.  H. 
Anderson,  deceased,  and  South  Penn  Oil  Com 
pany,  may  be  declared  to  be  the  absolute 
property  of  the  heirs  at  law  of  said  W.  H 
Anderson,  deceased,  and  that  the  same  may 
be  apportioned  and  divided  among  them  share 
and  share  alik^"  and  that  the  South  Penn 
Oil  Company  be  required  to  disclose  and 
show  the  amount  of  oil  and  gas  produced  from 
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the  premises,  and  the  amount  of  oil  ran  into 
the  pipe  lines  of  the  Eureka  Pipe-Line  Com- 
pany, and  that  said  last-mentioned  company 
be  inhibited  and  restrained  from  delivering 
and  paying  over  to  said  Ludnda  J.  Anderson, 
or  to  the  estate  or  the  heirs  of  J.  R.  Ander- 
son, any  portion  of  said  royalties;  that  the 
same  be  decreed  to  be  paid  over  to  plaintiffs 
and  others,  the  heirs  at  law  of  said  W.  H. 
Anderson,  deceased.  The  defendant  Lavina 
Anderson  answered  the  bill,  denying  the  ma- 
terial allegations  thereof,  and  showing  what 
payments  had  been  made  to  Lucinda  J.  An- 
dei*8on,  on  account  of  uie  purchase  of  said 
royalties  by  J.  R.  Anderson,  and  by  herself 
as  administratrix  of  said  J.  R.  Anderson,  and 
averring  that  Lucinda  J.  Anderson  had  the 
right  to  convey  the  royalties  as  she  did  to  J. 
R.  Anderson,  or  to  convey  the  land  itself, 
under  the  provisions  of  the  will,  if  it  should 
be  necessary  for  her  maintenance,  and  that 
the  estate  of  J.  R.  Anderson  had  a  right  to 
collect  the  royalties.  The  South  Penn  Oil 
Company  answered  that  it  had  no  interest 
in  the  royalties,  and  was  willing  to  deliver 
the  same  to  whoever  might  be  entitled  there- 
to; that  it  had  been  delivering  the  same  to 
Lucinda  J.  Anderson,  the  widow  of  the  les- 
see, who,  as  respondent  supposed,  was  en- 
titled to  the  same  under  the  will  of  her  de- 
ceased husband.  The  infant  defendants, 
Sherman  Ik  Anderson  and  Clyde  Anderson, 
by  their  guardian  ad  litem,  filed  thehr  an- 
swer, to  all  of  which  general  replications 
were  entered,  and  the  bill  was  taken  for 
confessed  as  to  the  other  adult  defendants. 
On  the  6th  of  December,  1897,  the  cause  was 
referred  to  a  commissioner  to  ascertain  and 
report  what  amount  of  oil  had  been  extracted 
and  taken  from  the  land  in  controversy,  and 
the  value  of  same,  when  taken,  and  by  whom, 
and  who  had  received  tbe  royalties  thereof; 
also,  who  were  entitled  to  said  royalties,  and 
in  wliat  amounts.  The  depositions  of  defend- 
ant Lavina  Anderson  and  W.  H.  Showalter 
were  taken  and  filed  in  the  cause,  by  which 
depositions  they  show  that  the  land,  in  most 
part,  was  poor  and  rough,  of  very  little  value 
for  agricultural  purposes,  being  steep  hillside, 
and  cut  up  by  ravines,  hollows,  and  gutters, 
and  the  soil  not  very  productive,  and  that  the 
value  of  tbe  personal  property  left  by  W.  H. 
Anderson  was  about  $60;  that  the  sale  of  the 
royalties  by  Lucinda  J.  Anoerson  was  neces- 
sary for  her  support  and  maintenance.  The 
commissioner  made  his  report  under  the  or- 
der of  reference,  reporting  that  defendant, 
Vina  Anderson,  as  administratrix  of  J.  R. 
Anderson,  had  been  receiving  the  royalties 
of  all  the  oil  taken  from  said  tract  of  land, 
and  had  received  up  to  May  13,  1897,  the 
sum  of  $136.36  for  royalties,  but  was  unable 
to  ascertain  and  report  the  amount  extract- 
ed subsequently.  On  the  2d  day  of  February, 
1899,  the  cause  was  heard.  The  court  con- 
firmed the  said  report  of  the  commissioner, 
there  being  no  exceptions  or  objections  there- 
to, and  ascertained  that  there  had  been  sold 


of  the  royalty  oil  from  said  tract  amountlnt; 
to  $186.36,  which  had  been  paid,  to  defend- 
ant Vina  Anderson,  and  that  there  was  yet 
in  tbe  pipe  line  of  Eureka  Pipe-Line  Com- 
pany, up  to  December  31,  1898,  364.67  bar- 
rels of  oil  from  the  royalty  turned  over  and 
delivered  to  said  pipe-line  company  by  the 
South  Penn  Oil  Company  under  Its  lease  from 
said  W.  H.  Anderson,  which  was  the  prop- 
erty of  said  Vina  Anderson  as  administra- 
trix of  the  estate  of  J.  R.  Anderson,  and  that 
she  was  authorized  to  sell  the  same,  as  well 
as  the  royalty  to  be  produced  from  said  land; 
that,  by  virtue  of  the  terms  of  W.  H.  Ander- 
son's will  Lucinda  J.  Anderson  only  took  a 
life  estate  in  said  tract  of  35^  acres  of  land, 
and  that  the  will  did  and  does  not  empower, 
authorize,  or  give  said  Luchida  J.  Anderson 
power  to  alienate  or  sell  the  said  land,  or  any 
part  of  or  Interest  therein,  in  excess  of  her  life 
estate,  even  though  such  alienation  or  sale  be 
necessary  for  her  support  and  maintenance; 
that  the  operations  (drilling,  etc)  took  place 
under  a  lease  executed  by  W.  H.  Anderson  in 
his  lifetime,  and,  although  oil  was  produced 
after  the  death  of  the  said  Anderson,  said 
lease  was  and  is  a  valid  lease;  that  said  life 
tenant  or  her  assignee,  J.  R.  Anderson,  wa^ 
entitled  to  the  whole  of  said  one-eighth  royal- 
ty of  oil.  and  gas  from  said  tract,  being  the 
production  under  said  lease  lawfully  produced 
by  virtue  thereof,  subject,  however,  to  the 
debts  of  said  W.  H.  Anderson,  deceased; 
that  the  royalty  deed  executed  by  Lucinda  J. 
Anderson  to  said  J.  R.  Anderson,  dated  March 
2, 1895,  filed  with  complahiant's  bill  as  Exhib- 
it C,  conveyed  to  J.  R.  Anderson  the  one-eighth 
of  all  the  oil  and  gas  produced  from  said  tract, 
and  is  a  valid  and  subsisting  royalty  deed, 
and  that  Lucinda  had  the  right,  authority,  and 
title  to  make  said  royalty  deed,  and  dhrected 
the  Eureka  Pipe-Line  Company  to  deliver  and 
place  to  the  credit  of  Vina  Anderson,  admin- 
istratrix of  the  estate  of  J.  R.  Anderson,  de- 
ceased, one-eighth  of  all  the  oil  and  gas  pro- 
duced and  saved  from  said  tract,  except  such 
oil  as  was  theretofore  produced,  and  sold 
therefrom,  and  that  plaintiffs  were  not  en- 
titled to  the  relief  prayed  for  in  their  bill,  and 
refused  to  grant  relief,  but  let  the  bill  stand, 
and  gave  defendants  Judgment  for  their  costs, 
and  awarded  them  execution  therefor.  The 
defendant  Vina  Anderson,  widow  of  J.  R. 
Anderson,  and  as  his  administratrix,  appeal- 
ed, assigning  as  «Tor: 

,  1.  In  referring  the  cause  to  a  commissioner 
to  ascertain  and  report  what  amount  of  oil 
had  been  extracted  from  said  land,  etc. 
Whatever  was  the  effect  of  the  will  of  W.  H. 
Anderson,— whether  it  vested  in  Lucinda  J. 
Anderson  the  title  to  said  land  in  fee,  or 
only  a  life  estate,--she  was  entitled  to  the 
whole  of  the  royalties  under  the  lease  exe- 
cuted in  the  lifetime  of  the  testator  by  vir- 
tue of  the  will,  and  was  competent  to  sell 
and  convey  her  interest,  and  she  or  her  as- 
signee or  vendee  was  entitled  to  the  same. 
"The  tenant  of  an  estate  for  life,  unless  re 
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Btralned  bj  covenant  or  agreement^  has  a 
right  to  the  full  enjoyment  and  use  of  the 
land  and  all  its  profits  dnring  his  estate 
therein.  Including  mines  of  oil  or  gas  open 
when  his  life  estate  begins,  or  lawfully 
opened  and  worked  during  the  existence  of 
such  estate."  Koen  r.  BarUett,  41  W.  Va. 
560.  23  S.  E.  664,  31  L.  R.  A.  128  (Syl.,  point 
2).  The  devisee  under  the  will,  or  her  gran- 
tee, being  entitled  to  the  whole  of  the  royal- 
ties*  was  not  required  to  account  for  same, 
so  there  should  not  have  been  an  order  of 
reference  for  that  purpose.  The  plaintiffs 
had  no  interest  therein. 

2.  That  the  court  erred  in  decreeing  that 
Lucinda  only  took  a  life  estate  in  said  tract 
of  land,  and  that  she  could  not  alienate  said 
land,  or  any  part  of  it  or  interest  therein, 
beyond  her  said  life  estate,  even  though  such 
alienation  be  necessary  for  her  support  and 
maintenance.  'The  rule. which  controls  all 
others  in  the  interpretation  of  wills  is  that 
the  intention  of  the  testator,  to  be  gathered 
from  the  entire  will,  must  govern."  Boyd  v. 
Strahan,  36  111.  Soo;  Houser  v.  Ruffner,  18 
W.  Ya.  244;  Pue  v.  Pue,  1  Md.  Gh.  382;  James 
V.  Pmden,  14  Ohio  St  251;  Smith  v.  Bell,  6 
Pet.  68»  8  U  Ed.  822.  W.  H.  Anderson  was 
old,  "up  in  the  seventies,'*  and  his  wife  a  little 
younger,  but  rapidly  approaching  old  age, 
when  she  would  no  longer  be  able  to  battle 
with  the  world,  and  having  no  property  in 
her  own  right  to  rely  on,  while  they  to- 
gether had  managed  to  get  thliB  little  farm 
of  WA  acres  of  rough,  hillside  land,  of  thin 
soil,  cut  up  with  ravines  and  gutters,  worth 
but  little  if  any  more  than  |10  per  acre. 
Very  naturally,  the  first  care  and  greatest 
solicitude  on  the  part  of  the  old  man  in  mak- 
ing his  will  was  to  provide,  as  far  as  his 
little  property  would  do  so,  for  his  widow 
in  her  declining  years.  Indeed,  Judging 
from  the.  language  of  the  will,  he  had  no 
other  object  in  view,  as  he  made  no  provi- 
sion as  to  remainder,  and  made  no  residuary 
clause;  his  whole  purpose  and  intent  were 
to  provide  for  her.  Knowing  that  his  estate 
would  be  liable  for  his  debts,  having  given 
all  his  personal  property  to  his  wife,  which 
the  record  shows  amounted  to  |60  to  |75,  he 
charged;  her  with  the  payment  of  his  debts 
and  the  payment  of  his  funeral  expenses. 
The  only  debt  he  owed,  It  seemed,  was  to 
his  son,  J.  B.  Anderson.  Being  fully  aware 
of  the  producing  capacity  of  the  farm,  no  oil 
development  having  then  been  made  thereon, 
the  testator  knew  it  was  at  least  very  doubt- 
ful whether  his  widow  could  pay  the  debt 
and  expenses  required  by  the  will  to  be  paid, 
and  support  herself  from  it  Hence  he  did 
not  intend  to  confine  her  to  a  life  estate 
therein,  but  clearly  intended  to,  and  did, 
give  her  the  power  to  sell  and  convey  any 
portion  thereof,  or  the  whole  of  it,  if  it 
should  be  necessary  for  her  maintenance  and 
support.  The  language  of  the  will,  in  the 
light  of  all  the  facts  in  the  case,  clearly  in- 
dicates this.    The  second  or  added  clause  in 


the  first  clause  of  the  will,  referring  to  the 
real  property,  giving  it  "to  her  for  and  dur- 
ing her  natural  life,'*  "or  my  wife,  Lucinda 
J.  Anderson,  may  sell  said  farm  and  live  on 
the  proceeds,  if  necessary,"  beyond  all  ques- 
tion, intended,  in  case  the  use  of  the  prop- 
erty did  not  furnish  the  necessary  support, 
to  fully  empower  her  to  sell  and  convey  in 
fee  simple  the  said  farm  in  order  to  provide 
such  support,  and  it  should  be  so  construed. 
Listen  V.  Jenkins,  2  W.  Va.  62;  Magers  v» 
Edwards*  Adm'r,  IS  W.  Va.  822;  John  v. 
Barnes,  21  W.  Va.  498.  "When  two  clauses 
are  irreconcilably  repugnant,  in  a  deed  the 
first,  and  in  a  will  the  last,  prevails."  2 
Minor,  Inst  (4th  Ed.)  1050;  Blair  v.  Muse, 
83  Va.  238,  2  S.  E.  81.  That  the  product  of 
the  soil  would  not  furnish  the  necessary  sup- 
port is  proven,  and  in  no  way  questioned. 

It  is  assigned  as  error  that  It  was  decreed 
that  plaintiffs  were  not  entitled  to  the  relief 
prayed  for,  and  giving  defendants  Judgment 
for  costs,  and  *then  allowing  the  said  bill  to 
stand  and  continue  the  said  cause."  I  fail 
to  see  the  object  in  retainhig  the  bill,  as  its 
only  purpose  was  to  set  aside  the  deed  from 
Lucinda  Anderson  to  J.  R.  Anderson  for  the 
royalties,  and  to  have  the  said  royalties  di- 
vided among  the  hehrs  of  W.  H.  Anderson, 
deceased;  piaUitins  having  uUerly  failed  to 
show  themselves  entitled  to  any  relief  what- 
ever, or  that  they  have  any  interest,  except 
that  which  is  contingent  upon  the  death  of 
Lucinda  J.  Anderson,  leaving  the  tract  of 
land  undisposed  of  under  the  power  given 
her  by  the  will  of  W.  H.  Anderson.  The  de- 
cree entered  on  the  2d  day  of  February, 
1809,  is  affirmed  in  so  far  as  it  decrees  the 
deed  from  Lucinda  J.  Anderson  to  J.  R.  An- 
derson, conveying  the  royalties,  to  be  a  good 
and  valid  royalty  deed,  and  refuses  to  grant 
the  relief  to  the  phUntiffs  prayed  for  in  their 
bill,  and  entering  Judgment  in  favor  of  de- 
fendants for  their  costs;  and  in  all  other 
respects,  the  said  decree  is  reversed  and 
annulled,  and  plaintiffs'  bill  dismissed. 

BRANNON,  J.  I  think  the  power  to  sell 
and  consume  proceeds  of  the  land,  given  by 
the  will,  passed  a  fee,  as  stated  in  the  WIl- 
moth  Case,  84  W.  Va.  428,  12  8.  B.  781. 


(48  W.  Va.  222) 
ROOT-TBA-NA-HBRB  00.  v.  RIGHT- 
MIRE  et  al. 
(Supreme  Oourt  of  Appeals  of  West  Virginia. 
June  12,  1900.) 

BQUITT— PROCESS  —  APPEARANCE  —  PRAXJDU- 
LENT  CONVEYANCES-KNOWLEDGE 
OF  ORANTBEw 
1.  Where  a  i>arty  files  his  petition,  in  the  na- 
ture of  an  original  bill  in  a  chancery  suit,  pray- 
ing to  be  made  a  party  plaintiff,  and  that  the 
defendants  to  the  suit,  being  named  in  the  pe- 
tition, be  made  defendants  thereto,  and  such 
defendants  appear  to  said  petition  and  demur, 
and  demurrer  is  overruled,  and  on  the  record 
waive  their  right  to  answer  or  further  plead 
thereto,  it  Is  not  error  lo  proceed  upon  said 
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petition  in  the  caase  without  process  issued 
thereon;  the  waiver  of  right  to  answer  or  fur- 
ther plead  being,  in  effect,  a  waiver  of  process. 

2.  Under  chapter  74,  Code,  a  bona  fide  pur- 
chaser for  valuable  consideration,  who  had  no 
notice  of  the  fraudulent  intent  of  his  imme- 
diate grantor,  or  of  the  fraud  rendering  void 
the  title  of  such  grantor,  is  protected. 

3.  E.  v.  R.,  a  married  woman  living  with 
her  husband,  purchased  and  had  conveyed  to 
her  a  house  and  lot.  She  borrowed  from  a 
building  and  loan  association  $500,  which  she 
used  principally  in  paying  for  and  improving 
the  property,  and,  together  with  her  husband, 
executed  a  deed  of  trust  on  the  property  to  se- 
cure the  loan,  which  was  evidenced  by  bond, 
and  payable  in  monthly  installments.  Shortly 
afterwards  judgment  creditors  of  the  husband, 
of  whose  claims  the  said  loan  association  had 
no  notice  at  the  time  of  the  loan,  instituted 
t  suit  to  set  aside  the  conveyance  to  E.  V.  R., 
«s  being  in  fraud  of  their  rights,  and  succeed- 
ed in  setting  it  aside  as  to  their  judgments. 
Qcld,  the  deed  of  trust  was  the  prior  lien,  and, 
the  court  having  no  power  to  change  the  terms 
&nd  conditions  of  the  trust  as  to  the  maturity 
of  the  loan  secured,  it  could  only  decree  the 
sale  of  the  property,  subject  to  the  trust  debt 
to  satisfy  said  judgments. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Tucker  county; 
John  Homer  Holt,  Judge. 

Bill  by  the  Root-Tea-Na-Herb  Company 
against  Emma  V.  Rightmire  and  others.  De- 
cree for  plaintiff.  Defendants  appeal.  Re- 
versed. 

W.  B.  Maxwell  and  W.  G.  Conley,  for  ap- 
pellants. J.  Hop  Woods  and  A.  B.  Parsons, 
for  appellee. 

McWHORTER,  P.  By  deed  dated  October 
5,  1894,  N.  E.  Canfleld  and  her  husband,  J. 
C.  Canfleld,  conveyed  to  Emma  V.  Rightmire 
certain  lots  of  land  In  the  town  of  Parsons 
in  consideration  of  $700,  of  which  $380  was 
paid  in  cash,  and  $320  to  be  paid  to  A.  Cur- 
rence  by  said  Rightmire;  said  Canflelds  re- 
taining a  lien  on  said  property  to  secure  the 
payment  of  said  money  to  Currence.  On  the 
14th  day  of  January,  1895,  said  Rightmire 
and  R.  F.  Rightmire,  her  husband,  executed 
a  deed  of  trust  to  J.  0.  Stoddard  and  A.  G. 
Dubois,  trustees,  on  said  property,  to  secure 
to  the  Washington  National  Building  &  Loan 
Association  the  payment  of  $500  borrowed 
from  said  association,  which  money  so  bM*- 
rowed  was  used  in  paying  off  the  Currence 
lien,  and  on  debts  made  for  work  and  ma- 
terial performed  and  furnished  in  Improve- 
ments on  the  property,  except  $84.85  paid  to 
Mrs.  Rightmire,  and  $7.50  to  the  local  attor- 
ney of  said  association.  At  the  February 
rules,  1896,  Root-Tea-Na-Herb  Company,  a 
corporation,  filed  its  bill  in  the  circuit  court 
of  Tucker  county,  setting  up  a  judgment  for 
$417.32  obtained  on  the  law  side  of  the  same 
court  on  the  27th  of  November,  1895,  against 
said  R.  F.  Rightmire;  alleging  that  said  judg- 
ment was  recovered  on  notes  of  said  Right- 
mire dated  May  17,  1894,  given  under  a  pur- 
chase of  goods  made  in  October,  1893,  and 
alleging  that  the  purchase  of  the  property 
was  made  from  Canfleld  by  said  R.  F.  Right- 


mire,  and  the  deed  procured  by  him  fraudu- 
lently to  be  made  to  Emma  V.  Rightmire,  his 
wife,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  and  especially 
the  plaintiff  in  the  collection  of  its  said  debt; 
that  said  Emma  had  full  notice  and  knowl- 
edge of  the  said  fraudulent  Intent  and  pur- 
pose on  the  part  of  her  husband,  and  partici- 
pated in  the  fraud;  that  she  had  no  separate 
estate  or  property  of  any  kind,  and  the  prop- 
erty was  paid  for  wholly  by  her  said  hus- 
band, except  what  was  paid  out  of  the  money 
so  borrowed  from  the  said  Washington  Build- 
ing &  Loan  Association;  that  said  B.  F. 
Rightmire  was  indebted  to  other  creditors  in 
large  amounts  of  money,  and  it  was  his  ob- 
ject and  purpose  to  defraud  them,  as  well  as 
plaintiff,  in  having  said  deed  made  to  bis 
wife,  said  Emma  V.  Rightmire,— and  prayed 
that  said  deed  of  Canflelds  to  Emma  Y. 
Rightmire  be  set  aside  and  annulled,  as  hav- 
ing been  made  in  fraud  of  plaintiff's  rights; 
that  said  property  be  sold  to  satisfy  its 
said  debt;  that  the  true  amount  yet  doe 
the  said  building  and  loan  association  be  as- 
certained, etc.;  and  for  general  and  special 
relief.  Emma  V.  Rightmire  filed  her  an- 
swer, denying  that  her  husband  had  paid 
any  part  of  the  purchase  money  for  said 
property,  but  claiming  that  the  property  was 
purchased,  paid  for,  and  improved  by  her 
with  the  money  she  borrowed  from  the  build- 
ing association,  and  with  the  help  of  her  two 
sons,  and  that  she  still  owed  said  assocla' 
tion,  except  what  she  had  paid  on  the  dues, 
etc.,  and  owed  the  Union  Manufacturing  Com- 
pany, a  corporation,  for  materials  for  tiie 
improvements,  and  denied  all  fraud  and 
knowledge  of  fraud,  and  averred  that  the 
amount  due  the  Union  Manufacturing  Com- 
pany was  agreed  to  be  paid  in  payments  of 
$10  per  month.  At  the  December  rules,  1896, 
the  Union  Manufacturing  Company  filed  its 
bill  to  enforce  its  mechanic's  lien  against  said 
property  for  materials  furnished,  claiming  a 
balance  of  $261.25,  and  making  the  parties 
to  the  suit  of  Root-Tea-Na-Herb  Company 
parties  defendants,  and  exhibiting  its  state- 
ment and  account  of  its  said  lien;  alleging 
that  it  furnished  the  materials  charged  for 
for  the  improvements  put  upon  said  property; 
that,  at  the  time  it  so  furnished  the  materials 
for  which  it  has  its  lien,  it  had  no  intimation 
that  there  was  any  such  claim  as  that  set  up 
by  the  plaintiff  In  the  other  suit;  and  that 
if  the  Root-Tea-Na-Herb  Company  should  suc- 
ceed in  setting  aside  the  conveyance  as  to  its 
claim,  the  said  mechanic's  lien  should  be  first 
paid.  On  the  13th  of  March,  1897,  Samuel 
v.  Woods,  by  leave  of  court,  filed  his  peti- 
tion praying  to  be  made  a  party  philntlff  In 
case  of  Root-Tea-Na-Herb  Company,  and 
making  all  the  parties  to  said  suit,  named  in 
the  caption  of  his  petition,  parties  thereto: 
setting  up  a  judgment  recovered  in  the  circuit 
court  of  Barbour  county  on  the  4th  of  April, 
1894,  against  R.  F.  Rightmire,  for  $130.03, 
with  interest  from  that  date  and  costs,  $3.75, 
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and  attacking  the  said  deed  of  October  B» 
1894,  from  CanfieldB  to  Emma  Rightmlre,  at 
freudnlent  and  void  aa  to  hlg  said  judgment, 
because  of  the  fact  that  said  property  waa 
purchased  and  paid  for  by  said  R.  F.  Bight- 
mire,  and,  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  his  creditors  (especial- 
ly petitioner),  he  had  procured  the  deed  for 
said  property  to  be  made  to  his  wife,  said 
Emma  V.  Rlghtmire,  and  alleging  that  the 
trust  deed  of  January  14, 1895,  to  secure  said 
building  and  loan  association  (the  said  R.  F. 
Hightmire  being  then  Insolvent)  operated,  by 
virtue  of  section  2,  c.  74,  Code,  as  a  security 
for  all  the  creditors  of  said  R.  F.  Rlghtmire, 
If  the  property  therein  conveyed  \vas  his  prop- 
erty, and  If  said  deed  of  the  Ganfields  was 
made  to  hinder,  delay,  and  defraud  petition- 
er and  other  creditors  of  said  R.  F.  Right 
mire,  prior  existing  liens,  like  the  lien  of 
petitioner,  attached,  and  are  so  chargeable 
therein  upon  a  judicial  ascertainment  and 
judgment  of  the  fact;  prayed  to  be  admitted 
as  a  co-plaintiff  in  said  cause,  and  made  the 
same  charges  and  objections  of  fraud  in  re- 
spect to  said  deed  dated  October  5,  1891,  a 
part  of  his  petition,  and  that  the  pleadings 
and  proofs  therein,  in  so  far  as  applicable, 
might  be  read  and  considered  on  the  hearing 
of  bis  petittcn;  that  his  judgment  be  decreed 
to  be  the  first  lien  upon  said  property,  as  the 
property  of  R.  F.  Rlghtmire;  that  said  deed 
of  October  5,  1894,  be  held  to  be  void  as  to 
creditors  assailing  the  same,  and  charged 
with  the  payment  of  such  creditors  according 
to  their  respective  rights  and  equities,  and. 
If  proper  to  do  so,  that  said  trust  debt  might 
be  ratably  paid,  only,  as  provided  for  un 
der  said  section  2;  that  the  cause  be  referred 
to  a  commissioner,  etc.,  and  that  the  parties 
named  in  the  caption  be  made  parties  defend- 
ants, and  process  issue,  etc.,  and  for  general 
and  special  relief.  And  the  defendants  nam- 
ed in  said  petition  appeared  and  demurred 
to  said  petition.  In  which  petitioner  joined, 
and,  no  grounds  being  assigned,  the  demurrer 
was  overruled,  and  the  defendants,  and  each 
of  themi,  waived  their  right  to  answer  or  fur- 
ther plead  to  said  petition.  The  cause  was 
brought  on  to  be  heard  upon  the  bill  taken 
for  confessed  as  to  R.  F.  Rlghtmire,  the 
separate  answer  of  B.  V.  Rlghtmire,  general 
replication  thereto,  etc.,  upon  depositions  of 
witnesses,  and  upon  said  petition;  and  the 
court  was  of  opinion,  and  so  decreed,  ttiat 
the  deed  from  N.  E.  Canfleld  to  E.  V.  Rlght- 
mire, of  October  6,  1894,  was  taken  in  the 
name  of  B.  T.  Rlghtmire  for  the  purpose  of 
hindering,  delaying,  and  defrauding  plaintiff 
and  petitioner  Woods  in  the  collection  of 
their  debts,  and  set  the  same  aside,  and  de- 
creed that  the  land  conveyed  thereby  was 
liable  to  be  sold  to  satisfy  said  debts,  and  re- 
ferred the  cause  to  a  commissioner,  to  ascer- 
tain the  condition  of  the  title  to  said  proper- 
ty and  the  liens  thereon,  their  amounts  and 
priorities,  and  to  whom  owing,  giving  to  the 
trust  debt  due  the  Washington  Building  & 


Loan  Association  its  proper  priority,  ju;st  us 
though  the  said  deed  of  October  5th  had  not 
been  set  aside  as  to  plaintiff's  debt,  but  sub- 
ject to  the  opinion  of  the  court  to  be  there- 
after rendered  upon  the  question  of  law  and 
fact  raised  in  respect  thereto  in  the  allega- 
tions  of  said  petition,  and  to  report  the  an- 
nual rental  value  of  said  property,  and  any 
other  pertinent  matter,  etc.  On  the  19th  day 
of  June,  1897,  the  Washington  Building  & 
Lfoan  Association  tendered  its  answer,  show- 
ing amount  due  on  its  debt  on  12th  June, 
1897,  to  be  $428.65;  that  its  deed  of  trust  is 
the  first  lien  on  said  property;  that,  in  case 
the  deed  of  October  5th  should  be  held  to  be 
fraudulent.  Woods'  lien  would  be  fourth  in 
priority;  denying  the  fraudulenoy  of  said 
deed,  and  insisting  that,  if  the  property 
should  be  sold,  it  must  be  sold  subject  to  the 
deed  of  trust  of  respondent,  on  the  terms  set 
forth  in  the  deed  of  trust  The  suits  of 
Root-Tea-Na-Herb  Company  and  of  Union 
Manufacturing  Company  against  Rightmires 
and  others  were  consolidated.  The  commis- 
sioner filed  his  report  Emma  Y.  Rlghtmire 
excepted  to  the  original  report,  and  asked  that 
the  alternate  report  made  at  her  Instance  be 
afilrmed,  allowing  to  her  the  sum  of  $89.10 
paid  by  her  to  the  building  and  loan  associa- 
tion, which  should  be  second  in  priority  to 
the  lien  of  the  association,  and  $75  paid  by 
her  on  the  mechanic's  lien,  which  should  have 
the  same  priority  as  the  original  mechanic's 
lien.  The  Washington  Building  &  Loan  As- 
sociation excepted  to  the  report  because  it 
says  the  evidence  shows  clearly  that  there 
was  due  It  on  its  claim  $428.65  as  of  June 
12,  1897,  while  the  commissioner  allowed  a 
less  amount  And  S.  Y.  Woods  excepted  be- 
cause he  was  not  given  his  proper  priority; 
that  the  deed  of  October  5,  1894,  to  Emma 
Y.  Rlghtmire  being  set  aside  restored  the 
property  to  R.  F.  Rlghtmire,  when  his  judg- 
ment would  take  precedence  over  the  trust 
deed,  over  the  Root-Tea-Na-Herb  Company's 
judgment,  and  over  the  mechanic's  lien  debt 
reported  as  to  the  lots,  but  not  as  against 
the  building  constructed  on  the  lots. 

The  cause  was  finally  heard  on  the  4th 
day  of  December,  1897.  The  court  overruled 
all  the  exceptions  to  the  report  oi  the  com- 
missioner, and  confirmed  the  report,  and  as- 
certained the  first  lien  to  be  that  of  the 
Washington  Building  &  Loan  Association, 
for  $424.71;  the  second  Hen,  a  balance  of 
$199.73  due  on  the  mechanic's  lien  of  the  Un- 
ion Manufacturing  Company;  the  third,  the 
judgment  of  Root-Tea-Na-Herb  Company  for 
$495.17;  and  the  fourth  lien,  the  judgment  of 
Samuel  Y.  Woods  for  $158.76;  with  interest 
on  each  of  said  sums  from  June  12,  1897,— 
and  decreed  the  sale  of  the  property  to  sat- 
isfy the  same,  if  not  paid  within  30  days 
from  date  of  the  decree. 

Defendant  Emma  Y.  Rlghtmire  appealed 
from  said  decree,  assigning  several  errors: 
First,  that  the  court  erred  in  considering  Ex- 
hibit J  with   the  blU  of  Root-Tea-Na-Herb 
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ComiMiny,  because  the  same  was  not  a  proper 
paper  for  consideration  of  the  court  In  as- 
certaining the  solyency  or  insolvency  of  the 
defendant  R.  F.  Rightmire.  This  paper  was 
simply  the  alleged  report  of  the  Bradstreet 
Commercial  Agency  touching  the  commer- 
cial standing  of  the  said  defendant  R.  F. 
Rightmire,  dated  Cleyeland,  October  16,  1893, 
made  an  exhibit  with  plaintiff's  bill.  There 
was  no  exception  to  the  consideration  of  It, 
and  I  am  unable  to  see  how  It  could,  in  any 
event,  hare  influenced  the  mind  of  the  court 
prejudicially  to  the  rights  or  interests  of  the 
appellant 

The  second,  third,  and  fourth  assignments 
all  refer  to  the  petition  of  Samuel  V.  Woods: 
First,  that  It  was  error  to  permit  the  petition 
to  be  filed  without  process  against  the  prin- 
cipal defendant,  R.  F.  Rightmire;  second,  in 
not  remanding  the  same  to  rules  as  to  said 
defendant,  as  he  was  never  represented  by 
counsel  in  the  case,  as  shown  by  the  rec- 
ord, and  never  had  a  day  to  answer  the  al- 
legations of  said  petition;  and,  third,  in 
decreeing  the  debt  due  to  petitioner,  Woods, 
without  first  giving  said  R.  F.  Rightmire  a 
time  to  api>ear,  and  a  day  to  answer  the 
allegations  of  the  petition.  The  record 
shows  that  on  the  day  the  petition  was  filed, 
praying  '*for  process  against  the  defendants 
named  therein,  and  thereupon  the  sa^d  de- 
fendants, by  their  counsel,  W.  B.  Maxwell 
and  Lipscomb  &  Lipscomb,  appeared  and  de- 
murred thereto,  and  this  petitioner  Joined  in 
said  demurrer,  and,  no  grounds  being  as- 
signed in  support  thereof,  the  same  Is  over- 
ruled; and  thereupon  the  said  defendants, 
and  each  of  them,  waived  their  right  now 
to  answer,  or  further  plead  to  said  petition,** 
etc.  This  petition  distinctly  makes  R.  F. 
Rightmire  a  defendant  thereto,  and  '^the  de- 
fendants named  therein  appeared  by  coun- 
sel*' and  demurred,  and  they,  and  each  of 
them,  waived  their  right  to  answer  or  fur- 
ther plead  to  said  petition.  The  object  of 
process  is  to  secure  the  appearance  of  the 
defendants  in  court.  When  that  is  done  by 
general  appearance,  the  function  of  the  pro- 
cess is  accomplished;  and,  unless  there  is 
some  ruling  of  the  court  touching  the  valid- 
ity of  the  process  or  return  of  service,  the 
same  is  not  made  or  considered  a  part  of  the 
record.  A  defendant  cannot  voluntarily  ap- 
pear and  demur  to  a  petition,  and  waive  his 
right  to  further  plead  or  answer  thereto,  and 
then  take  advantage  of  the  fact  that  no 
process  issued  against  him. 

The  fifth  assignment  is  that  "the  court 
erred  in  setting  aside  the  deed  of  N.  B.  Can- 
field  to  E.  V.  Rightmire,  dated  October  5, 
1894,  as  fraudulent  and  void  as  to  the  cred- 
itors assailing  it."  "In  case  of  a  purchase  by 
a  wife  during  coverture,  the  burden  is  upon 
her  to  prove  distinctly  that  she  paid  for  the 
thing  purchased  with  funds  not  furnished 
by  her  husband.  Evidence  that  she  pur- 
chaged  amounts  to  nothing  unless  it  is  ac- 
co^npanied  by  cleai:  and  full  proof  that  she 


paid  for  it  with  her  own  separate  funds.  In 
the  absence  of  such  proof,  the  presumption 
Is  that  her  husband  furnished  the  means  of 
payment"  Rase  v.  Brown,  11  W.  Va.  122; 
Hensog  v.  Weiler,  24  W.  Va.  109;  McMas- 
ters  V.  Edgar,  22  W.  Va.  673;  Stockdale  v. 
Harris,  23  W.  Va.  499;  Seitz  v.  Mitchell,  M 
U.  S.  580,  24  L.  Ed.  179;  Hutchinson's  Bx'x 
v.  Boltz,  36  W.  Va.  764.  14  S.  E.  267;  Brooks 
V.  Applegate,  37  W.  Va.  373,  16  S.  E.  585.  It 
does  not  appear  that  Emma  V.  Rightmire 
had  any  separate  estate.  All  that  she  paid 
on  account  of  the  property  was  a  part  of 
what  she  borrowed  from  the  building  and 
loan  association,  the  team  of  horses  she  got 
from  her  husband,  and  some  little  help  slie 
got  from  her  sons,  who  worked  in  the  tan- 
nery; and,  in  accounting  for  the  disburse- 
ment of  the  money  she  borrowed  from  the 
loan  association,  in  her  testimony  she  says: 
"I  paid  to  different  parties,— Mr.  Currence, 
Mr.  Gibson;  and  I  paid  some  money  back 
to  my  husband,  I  owed  hiUL*'  How  much 
she  paid  her  husband,  or  for  what  she  owed 
him,— whether  for  the  team  of  horses,  or 
money  advanced  by  him  on  the  property,  or 
for  other  purposes,— 4oes  not  appear.  In  her 
examination  in  chief,  when  asked  to  "^tate 
how  you  purchased  the  property  in  contro- 
versy, and  whether  or  not  any  of  the  money 
or  property  of  R.  F.  Rightmire  has  gone  into 
said  propeity,"  she  answered:  *'I  bought  the 
property  of  N.  B.  Canfield,  and  I  procured  a 
loan  from  the  Washington  National  Build- 
ing &  Loan  Association.  I  kept  the  dues 
paid  to  said  loan  association,  with  my  own 
money.  None  of  R.  F.  Rightmire's  money  or 
property  has  ever  gone  into  this  property.** 
This  is  her  whole  testimony  in  chief.  The 
court  did  not  err  in  setting  aside  said  deed 
of  October  5,  1894,  from  N.  E.  Canfield  to 
E.  V.  Rightmire,  as  to  plaintiff's  and  peti- 
tioner's-claims. 

The  sixth  assignment  is  "that  the  court 
erred  in  decreeing  the  mechanic's  lien  of  the 
Union  Manufacturing  Company,  held  by  as- 
signment by  Ruth  M.  Ryder  at  the  date  of 
final  order,  to  be  a  lien  upon  the  house  and 
lot  of  E.  V.  Rightmire,  because  the  account 
filed  with  said  lien  was  never  sworn  to  by 
any  person  for  said  corporation*':  and,  as  to 
this  assignment,  counsel  for  plaintiff  Root- 
Tea-Na-Herb  Company  says  there  is  some 
confusion  as  to  whether  or  not  there  has 
been  a  compliance  with  the  statute  as  to  ver- 
ifying the  account  claimed  to  be  a  mechan- 
ic's lien,  but  thinks  "the  court  will  probably 
conclude  that  the  afildavit  shown  was  sufli- 
cient.  However,  there  is  a  fatal  defect  In 
this  mechanic's  lien,  to  wit,  it  is  not  shown 
ou  the  face  of  the  lien,  or  in  the  bill  of  the 
Union  Manufacturing  Company,  or  any- 
where in  the  cause,  that  the  claimant  of  the 
lien  ever  filed  an  account  verified  by  affida- 
vit, with  Mrs.  Rightmire,  within  35  days  aft- 
er furnishing  the  material,  as  required  by 
.statute,  and  for  that  reason  the  lien  ceased 
to  exist    And  this  appellee  now  assigns  said 
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error,  and  wblcb  is  corered  by  tbe  last  ex- 
ception of  Mr.  Woods.  Code  1891,  e.  76^  f  3." 
As  to  appellant's  said  assignment,  tbe  Un- 
ion Manufacturing  Company  began,  Norem- 
ber  20,  1896,  fnrnlsblng  material  under  con- 
tract made  directly  wltb  E.  V.  Bigbtmire, 
tbe  owner  of  tbe  property,  and  continued  un- 
til Marcb  2^  18d^  when  it  ceased  to  fumisb 
tbe  same.  On  tbe  18th  day  of  May,  1896,  J. 
H.  Byder,  manager  of  said  company,  filed 
with  tbe  clerk  of  tbe  county  court  of  Tucker 
county  such  statement  and  account  under  bis 
oath  as  is  required  by  section  4,  c.  75,  Code, 
SlTlng  In  said  statement  a  sufficient  descrip- 
tion of  tbe  property  to  be  charged  wltb  tbe 
Hen,  and  tbe  owner's  name,  and  seems  to 
have  in  all  respects  complied  with  the  stat- 
ute. As  to  tbe  appellee's  assignment,  the 
material  having  been  furnished  to  the  owner 
under  a  contract  made  directly  with  the 
owner,  Is  not  affected  by  section  3,  but  the 
lien  is  created  and  completed  under  sections 
2  and  4,  and  was  properly  filed  within  tbe 
time  required  by  section  4. 

Assignments  7,  8^  and  9  refer  to  tbe  ex- 
ceptions of  appellant  to  tbe  commissioner's 
report  Appellant  excepts  to  the  commission- 
er's report,  but  points  out  no  error  in  the  re- 
port, except  by  Inference,  in  claiming  that 
she  ought  to  be  allowed  the  payments  made, 
aggregating  $89.10,  on  account  of  the  loan 
from  tbe  building  and  loan  association,  and 
$75  on  account  of  tbe  mechanic's  lien  of  tbe 
Union  Manufacturing  Company,  and  subro- 
gated to  the  rights  of  such  creditors.  The 
deed  was  set  aside  only  as  to  the  debts  of 
plaintiff  and  petitioner,  and  the  payments 
made  by  her,  for  which  she  claims  the  right 
of  substitution,  were  upon  her  own  debts, 
made  and  created  by  herself  in  the  purchase 
and  improvement  of  said  property,  and  she 
win  have  the  benefit  of  such  payments.  Pe- 
titioner, Woods,  insists  that,  R.  P.  Right- 
mire  being  insolvent  when  the  property  was 
purchased,  and  tbe  property  being  his,  the 
deed  of  trust  given  to  secure  tbe  building  and 
loan  association  operated  to  create  a  lien, 
as  of  that  priority  and  date,  for  the  ratable 
benefit  of  all  his  then  existing  creditors,  and 
In  support  of  this  proposition  cites  Refining 
Co.  V.  Quhm,  89  W.  Va.  538,  20  a  B.  570,  and 
Knmer  v.  O'Nell,  39  W.  Va.  515,  20  8.  B.  589. 
These  authorities  cannot  apply,  as  against 
tbe  dalm  of  the  Washington  National  Build- 
InSE  &  lioan  Association,  because  it  stands 
in  relation  of  purchaser  of  the  property  from 
Mrs.  E.  y.  Rigbtmlre,  who  held  the  legal 
title,  and  there  Is  no  allegation  in  any  of  the 
pleadings,  nor  does  it  otherwise  appear  in 
the  record,  that  It  had  notice  either  of  any 
rights  of  R.  F.  Rightmire  in  said  property, 
or  of  the  claims  of  either  plaintiff  or  peti- 
tioner. Neither  of  their  Judgments  bad  been 
recorded,  and  there  is  nothing  in  tbe  record 
to  show  that  the  bona  fides  of  said  deed  of 
trust  was  in  any  way  questioned  by  any  one. 
'^nder  our  statute  against  fraudulent  con- 
veyances, etc.  (Code  1891,  c.  74),  a  bona  fide 


purchaser  for  valuable  consideration,  who  had 
no  notice  of  tbe  fraudulent  intent  of  bis  im- 
mediate grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor,  is  protected." 
Bump,  Fraud.  Conv.  |§  304,  497,  499;  Black- 
shire  V.  PetUt  35  W.  Va.  547.  14  S.  B.  133; 
Gosborn's  Bx'r  v.  Snodgrass,  17  W.  Va.  717. 
It  is  claimed  by  the  trust  creditor,  the  build- 
ing and  loan  association,  that  its  trust  deed 
Is  the  first  lien  upon  the  property,  and  that 
in  case  the  deed  of  October  5th  from  N.  E. 
Oanfield  to  Mrs.  Rightmire  be  set  aside  as  to 
the  creditors  of  R.  F.  Rightmire,  and  the 
property  be  directed  to  be  sold,  it  should  be 
sold  subject  to  the  deed  of  trust  The  debt 
secured  by  the  deed  of  trust,  and  evidenced 
by  bond,  was  not  yet  due,  and  was  payable 
in  installments  in  the  future.  The  debt  was 
contracted  and  the  trust  executed  in  good 
faith,  the  payments  had  been  kept  paid  up 
according  to  the  contractt  and  it  was  error 
to  decree  sale  for  the  whole  amount  yet  un- 
paid, and  still  not  due.  "Where  the  owner 
of  real  estate  has  executed  a  valid  deed  of 
trust  upon  the  same  to  secure  the  payment 
of  a  loan  (which  is  evidenced  by  note  or 
bond)  contracted  to  be  paid  in  installmenls, 
which  have  not  yet  matured,  when  a  cred- 
itor obtains  a  Judgment  against  the  grantor 
in  .said  trust  deed,  and  proceeds  to  enforce 
bis  Judgment  lien  In  equity,  be  can  only  sub- 
ject the  equity  of  redemption;  and  the  court 
has  no  power  to  change  the  terms  and  condi- 
tions of  the  deed  of  trust,  as  to  the  ma- 
turity of  the  loan  thereby  secured."  Wise 
V.  Taylor.  44  W.  Va.  492,  29  S.  B.  1003.  As 
to  the  exception  of  the  building  and  loan  as- 
sociation to  the  report  of  the  commissioner, 
where  it  Is  claimed  that  the  claimant  proved 
a  balance  of  $428.05  yet  unpaid,  while  the 
commissioner  allowed  a  less  amount,  the  fact 
Is  that  the  record  shows  that  the  commis- 
sioner allowed  a  greater  amount,  viz.  $434.71, 
while  the  court  decreed  tbe  sum  of  $424.71, 
or  $3.94  less  than  claimed,  while  the  com- 
missioner allowed  $6.06  more  than  claimed. 
As  the  court  did  not  directly  pass  upon  the 
exception,  and  it  is  a  mere  matter  of  calcu- 
lation, it  is  left  open  for  the  circuit  court  to 
act  upon  it  The  first  lien  upon  the  property 
Is  the  trust  deed  of  the  said  building  a^id 
loan  association,  which  is  not  yet  due  and 
payable;  the  second,  the  mechanic's  lieu; 
the  third,  tbe  Judgment  of  petitioner,  Woods 
(being  a  Judgment  many  months  prior  to  the 
Judgment  of  plaintiff);  and  the  fourth  is 
plaintiff's  Judgment  For  the  reasons  herein 
given,  said  decree  of  March  13>  1897,  is  af- 
firmed, except  as  to  that  part  of  the  decree 
which  holds  that  the  land*  embraced  in  the 
deed  mentioned  is  liable  to  be  sold  to  satis- 
fy said  debts,  wi^out  qualification,  but  the 
same  is  so  modified  as  to  hold  that  the  said 
land  is  liable  to  be  sold  subject  to  the  trust 
deed  of  said  building  and  loan  association; 
and  the  decree  of  December  4,  1897,  is  re- 
versed and  set  aside,  and  the  cause  remand 
ed  to  the  circuit  court  of  Tucker  county. 
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with  directions  to  enter  a  decree  of  sale  of 
the  said  property  in  accordance  with  the 
principles  herein  stated. 


(48  W.  Va.  208) 

BAER  et  aL  v.  FORBES  et  al. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

June  12,  1900.) 

WILIiS-CONBTRUCTION— "HEIRS." 

1.  It  is  an  ancient  rule  of  construction  that 
the  heir  is  not  to  be  disinherited  without  an 
express  devise  or  by  necessary  implication; 
such  Implication  Importing,  not  natural  neces- 
sity, but  so  strong  a  probability  that  an  Inten- 
tion to  the  contrary  cannot  be  supposed. 

2.  The  word  "heirs"  Is  a  legal  term  having 
a  definite  meaning,  and  expresses  the  relation 
of  persons  to  a  deceased  ancestor,  and  not  a 
living,  according  to  the  maxim,  "Nemo  est 
heeres  viventis." 

8.  It  is  a  rule  in  the  interpretation  of  wills 
that  the  testator  is  presumed  to  use  technical 
words  in  their  strict  technical  sense,  unless 
there  is  something  in  the  context  indicating 
that  he  has  used  them  in  a  different  sense. 

4.  A  testator  devises  his  real  estate  to  his 
wife  during  her  life,  and  adds,  "At  the  death 
of  my  wife  all  the  property  to  go  to  my  daugh- 
ter, Isabella  Mathews  Baer,  for  the  benefit  of 
her  heirs."  The  daughter,  sui'viving  the  life 
tenant,  takes  the  property  in  fee  simple  under 
the  wUL 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Marshall  coon- 
ty;   Joseph  P.  Paiill,  Judge. 

Suit  by  James  M.  Baer  and  others,  by  their 
next  friend,  against  Hannibal  Forbes  and 
others.  Decree  for  defendants,  and  plain- 
tiffs appeal    Affirmed. 

Riley  &  Ritz,  for  appellants.  CSaldwell  ft 
Caldwell  and  J.  Howard  Holt,  for  appelleea. 

McWHORTER,  P.  James  Mathews  made 
the  following  will:  "Being  in  feeble  health, 
but  sound  in  mind,  I  do  hereby  bequeath  to 
my  wife,  Nancy  Mathews*  the  following  de- 
scribed pr<^)erty,  viz. :  Lot  No.  4,  North  Wheel- 
ing, McClure's  addition,  on  which  is  one  two- 
story  brick  house  containing  seven  rooms; 
lot  No.  5,  same  addition,  upon  which  is  two- 
story  frame  house;  lot  No.  6,  same  addition, 
upon  which  is  two-story  frame  house;  like- 
wise a  farm  in  Webster  township,  Marshall 
Co.,  West  Ya.,  containing  two  hundred  and 
flfiy  acres,  more  or  less.  My  wife,  Nancy,  to 
be  fall  heir  to  this  property  during  her  life, 
and  to  have  full  control  of  the  income  arising 
therefrouL  I  likewise  authorize  her  to  sell 
sufficient  amount  of  said  property  to  pay  any 
debts  I  may  now  owe.  At  the  death  of  my 
wife  all  the  property  to  go  to  my  daughter, 
Isabella  Mathews  Baer,  for  the  benefit  ol^ 
her  heirs.  I  declare  this  to  be  my  last  will 
and  testament,"— which  was  duly  probated 
in  the  office  of  the  recorder  of  the  county  of 
Marshall  on  the  20th  day  of  September,  1871. 
Mathews  left  surviving  him  his  wife,  Nancy, 
and  his  daughter,  Isabella,  then  the  wife  of 
John  Baer,  and  the  mother  of  three  children. 
She  afterwards  intermarried  with  H.  F.  Sin- 
clair, by  whom  die  had  two  children.    Nancy, 


on  the  15th  of  Jane,  1874,  conyeyed  the  tract 
of  260  acres  to  said  Isabella,  who  in  Sep- 
tember of  the  same  year  conveyed  the  same 
to  Luke  McDermott,  who  exejut.d  a  deed  of 
trust  conveying  the  same  to  Henry  M.  Rus- 
sell, trustee,  to  secure  a  lar^^e  part  of  the 
purchase  money  to  said  Isabella.  Said  trus- 
tee sold  the  same  under  the  deed  of  trust, 
which  was  purchased  by  Hannibal  Forbes, 
and  conveyed  to  him  by  said  trustee.  On  the 
2d  day  of  March,  1874,  said  Nancy,  In  her 
own  right  and  as  executrix  of  James  Math- 
ews and  Isabella,  conveyed  the  said  Wheeling 
property,  lots  4,  5,  and  8,  to  Christian  Gleas- 
ner,  in  consideration  of  $4,800.  The  children 
of  Isabella,  James  Mathews  Bier,  Anna  M. 
Baer,  and  Amelia  Baer  Jay,  and  Joseph  Hen- 
ry Sinclair  and  Frank  Sinclair,  infants,  by 
their  next  friend,  John  R.  Loomls,  filed  their 
bill  in  the  circuit  court  of  Marshall  county 
against  Hannibal  Forbes,  Luke  McDermott, 
Christian  Gleasner,  and  Isabella  Sinclair, 
claiming  the  sole  right  to  said  property  un- 
der the  will  of  their  grandfather  James  Math- 
ews; that  said  Isabella  was  simply  a  trustee 
under  said  will  for  the  benefit  of  the  plain- 
tiffs; that  by  the  deeds  she  executed  she 
conveyed  no  interest  whatever  in  the  proper- 
ty to  said  McDermott  and  Oleasner,  and  that 
by  said  pret^ided  deeds  and  conveyancea, 
and  delivering  possession  and  control  of  said 
property  to  defendants  Forbes,  McDermott. 
and  Gleasner,  said  Isabella  violated  and  abus- 
ed her  trust;  and  that  since  the  death  of 
Nancy  Mathews  she  has  still  allowed  said 
defendants  to  keep  and  hold  the  possession 
of  said  property,  and  rents,  issues,  and  prof- 
Its  thereof,  and  she  has  not  in  any  manner 
accounted  to  plaintiffs,  or  any  of  them,  for 
such  rents,  issues,  and  profits,  and  that  she 
should  be  required  to  account  for  the  same 
since  the  death  of  h:>r  mother,  Nancy:  and 
that  the  pretended  deeds  executed  by  her  to 
said  defendants  shculd  bj  Sit  aside  and  held 
for  naught;  and  that  said  trustee  Isabella 
should  be  removed  or  required  to  properly 
execute  her  trust  under  the  provisions  of  the 
said  will;  and  that,  under  the  facts  and  cir- 
cumstances set  out  in  the  bill,  said  will 
should  be  interpreted  and  construed  defining 
the  rights  and  interests  of  plaintiffs,  and 
each  of  them,  in  and  to  the  property  devised; 
and  prayed  for  relief  according  to  the  allega- 
tions of  the  bill,  and  for  general  relief.  On 
the  12th  of  March,  1898,  the  defendants 
Forbes  and  McDermott  filed  their  demurrer, 
and  defendant  Gleasner  filed  his  demurrer 
and  answer.  In  which  demurrers  plaintiffs 
Joined,  and  the  same  were  argued,  and  the 
court  took  time  to  consider  of  said  demar- 
rers;  and  on  the  14th  day  of  June,  1888^ 
the  court,  having  maturely  considered  the 
same,  sustained  said  demurrers,  and,  the 
plaintiffs  not  desiring  to  further  amend  their 
bill,  the  same  was  dismissed,  and  Judgment 
for  defendants'  costs.  The  plaintiffs  appeal, 
and  say  the  court  erred  in  holding  that  plain- 
tiffs  have   no   interest   In  the  property    of 
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James  Mathews  under  his  said  will,  and  fhefar 
bill  should  not  have  been  dismissed. 

The  question  is  as  to  the  intention  of  the 
testator  In  the  use  of  tbe  words,  "At  the 
death  of  my  wife  all  the  property  to  go  to 
my  daughter,  Isabella  Mathews  Baer,  for 
the  benefit  of  her  heirs."  It  is  earnestly 
contended  by  appellants  that  Isabella,  thehr 
mother,  toolc  nothing  under  the  will  for  her- 
self«  but  that  she  is  simply  a  trustee,  hold- 
ing solely  and  only  for  their  benefit.  It  must 
be  borne  in  mind  that  Isabella  was  the  only 
child,  the  sole  heir  at  law,  of  her  father.  If 
appellants'  contention  is  correct,  then  the 
only  child,  the  sole  heir  at  law,  is  disinherited 
by  the  will  of  her  father.  '*It  is  an  ancient 
rule  of  construction  that  the  heir  is  not  to  be 
disinherited  without  an  express  devise  or  by 
necessary  implication;  such  implication  im- 
porting, not  natural  necessity,  but  so  strong 
a  probability  that  an  intention  to  the  con- 
trary cannot  be  supposed."  Beach,  Wills, 
537;  1  Jarm.  Wills,  $  326;  29  Am.  &  Eng. 
Knc.  Law,  352;  Bender  v.  Dietrick,  7  Watts 
ft  &  287.  In  Graham  v.  Graham,  23  W.  Ya. 
36.  It  is  held  (SyL,  points  1,  2):  "The  heir 
will  not  be  disinherited  unless  it  be  done  by 
express  terms  of  the  will,  or  by  necessary 
implication;"  and,  **the  heir  being  favored 
in  law,  there  should  be  no  strained  construc- 
tion to  work  a  disherison  when  the  words  of 
the  will  are  ambiguous." 

Appellants  hisist  that  no  estate  passed  by 
the  language  of  the  will  to  the  daughter, 
Isabella,  but  that  she  was  named  as  a  mere 
trustee  to  hold  the  legal  title  to  the  property 
for  the  benefit  of  her  children.  What  was 
the  Intention  of  the  testator  in  the  disposition 
of  his  property  is  the  first  matter  to  ascer- 
tain, and  then,  as  stated  in  Ewing  v.  Winters, 
M  W.  Va.  23, 11  S.  B.  718,  **we  are  to  inquire 
whether  that  intention  can  be  effectuated 
without  violating  or  infringhig  upon  any 
well-settled  and  inexorable  rule  of  construc- 
tion heretofore  recognized  and  established." 
Plaintiffs  in  their  bill  allege  "that  at  the 
time  said  wUl  was  executed,  and  long  before, 
and  until  the  time  of  his  death,  the  said  John 
Baer,  the  first  husband  of  the  defendant  Is- 
abella M.  Sinclair,  drank  to*  excess,  and  was 
reckless  and  careless  in  the  management  of 
his  financial  affairs,  and  in  fact  would  spend 
all  the  money  he  was  able  to  produce  from 
the  result  of  his  labors  or  from  others;  and 
that  the  said  James  Mathews,  the  testator, 
waa  aware  and  knew,  at  the  time  of  the  ex- 
ecution of  said  will,  of  the  habits  of  said 
John  Baer,  and  his  disposition  to  spend  mon- 
ey, and  knew  that  he  had  great  control  and 
influence  over  his  wife,  the  defendant  Isa- 
bella M.  Baer,  now  Sinclair;  and  the  testator 
well  knew,  at  the  time  of  the  making  and  ex- 
ecution of  said  will,  that  if  he  devise  his 
property  In  fe^  to  his  daughter,  or  dispose 
of  It  In  a  manner  in  which  she,  and  through 
her  the  said  John  Baer,  could  get  control  of 
tbe  same,  that  he  would  have  expended  the 
whole  of  his  estate  hi  a  very  short  time.** 


If  these  facts  were  all  shown  to  be  true, 
the  tendency  would  be  not  to  induce  the  tes- 
tator to  entirely  disinherit  his  only  child, 
who  had  been  so  unfortunate  in  her  mar- 
riage, but  would  naturally  make  him  more  so- 
licitous for  her  welfare  in  making  disposition 
of  his  property.  If  the  testator's  purpose  had 
been  to  guard  against  his  reckless,  drunken 
son-in-law,  instead  of  placing  the  property 
In  the  hands  of  his  daughter  as  trustee  with- 
out bond  or  security,  where  the  husband 
could  have  managed  it  without  let  or  hin- 
drance, if  he  had  the  influence  over  his  wife 
as  claimed,  he  would  have  placed  it  In  the 
hands  of  some  reliable  person,  who  could 
not  be  influenced  by  him. 

But  to  what  extent  can  we  consider  these 
facts  and  circumstances,  if  they  exist?  In 
Barber  v.  Railroad  Ck).,  160  U.  S.  83,  17  Sup. 
Ct  488,  41  L.  Ed.  925,  at  page  109,  166  U.  8., 
page  495, 17  Sup.  Ct,  and  page  936,  41  L.  Ed., 
Justice  Gray  in  the  opinion  of  the  court 
says:  "Evidence  of  extrinsic  circumstances, 
such  as  the  testator's  relation  to  persons,  or 
the  amount  and  condition  of  his  estate,  may 
be  admitted  to  explain  ambiguities  of  de- 
scription in  the  will,  b Jt  never  to  control  the 
construction  or  extent  of  devises  therein 
contained."  Ck>uch  v.  Eastham,  29  W.  Va. 
784,  3  S.  E.  23;  Smith  v.  Bell,  6  Pet^  68,  8 
L.  Ed.  322.  It  is  contended  by  appellants 
that  plaintiffs  took  under  the  will  at  the  date 
of  the  death  of  Nancy  Mathews,  the  life  ten- 
ant; "that  there  are  three  periods  at  which 
they  might  take,  namely,  at  the  death  of  the 
testator,  at  the  death  of  the  life  tenant,  the 
wife,  or  at  the  death  of  the  daughter;  but 
we  think  the  language  of  the  will  controls, 
and  that  Is,  'At  the  death  of  my  wife  all  the 
property  to  go,'  etc.  Therefore  the  heirs  of 
the  daughter,  Isabella  M.  Baer,  are  her  chil- 
dren living  at  the  time  of  the  death  of  the 
life  tenant,  Nancy  Mathews;"  and  appellants 
cite  authorities  on  the  construction  of  the 
word  "heirs,"  and  the  application  of  the 
word  in  speaking  of  the  heirs  of  persons  liv- 
ing, to  sustain  the  right  of  plaintiffs  to  main- 
tain their  suit.  They  first  invoke  the  case 
of  Reid  V.  Stuart,  13  W.  Va.  338.  In  that 
case,  at  page  348,  Judge  Green  in  the  court's 
opinion  says:  "If  the  devise  is  a  present 
one,  to  take  effect  immediately,  and  it  is 
made  to  the  heirs  of  a  person  known  to  the 
testator  to  be  living,  it  is  reasonable  to  con- 
strue it  as  intended  as  a  devise  to  the  chil- 
dren or  heirs  apparent;  for  if  the  testator 
did  not  mean,  by  the  word  'heirs,'  heirs  ap- 
parent, then  his  devise  could  not  possibly 
take  effect  immediately,  and  yet  this  is  the 
expressed  purpose  of  the  testator.  But  this 
reasoning  has  no  application  when  the  de- 
vise to  the  heirs  is  not  present  or  immedi- 
ate, but  is  the  limitation  of  a  future  estate, 
after  some  preceding  estate.  There  is  no  ne- 
cessity to  construe  the  word  'heirs'  as  mean- 
ing heirs  apparent  in  such  a  case  to  effect 
the  expressed  purposes  of  the  testator.  The 
strict  legal  signification  may  in  such  cases 
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be  attached  to  the  word  'heirs/  and  yet  the 
purposes  expressed  by  the  testator  be  fully 
carried  out;  for  the  estate  devised  to  the 
heirs  is  not  intended  to  vest,  or  come  into 
possession,  till  the  termination  of  some  pres- 
ent estate  created  by  the  same  will,  and, 
giving  to  the  word  'heirs'  its  usual  legal  sig- 
nification, the  testator's  will  is  not,  as  in  the 
other  case,  necessarily  defeated;  for,  though 
the  party  whose  heirs  are  given  such  future 
estate  be  living,  yet  he  may  die  before  the 
particular  estate  ends,  and  must  die  at  some 
time,  and  his  heirs  will  then  be  'In  exist- 
ence to  receive  the  future  estate  intended 
by  the  will  to  be  devised  to  them,  to  take 
effect  at  a  future  time."  Also  the  case  of 
Stuart  V.  Stuart,  18  W.  Va.  675,  is  cited,  also 
written  by  Judge  Green.  Syl.,  point  2,  is  as 
follows:  "The  rule  construing  the  word 
^heirs'  used  in  a  will  in  respect  to  living  per- 
sons as  merely  designatio  personarum  is  inap- 
plicable to  a  devise  of  a  future  estate;  such 
construction  not  being  necessary  in  order  to 
give  effect  to  any  clearly-expressed  intention 
of  the  testator.  In  such  case  the  word  'heirs* 
has  its  strict  legal  n^aning,  and  means  the 
parties  who  would  on  the  death  of  the  pro- 
positus inherit  his  real  estate,  and  they  take 
the  real  estate  devised  in  the  same  propor- 
tions as  such  persons  would  as  heirs." 

This  was  not  in  any  case  a  devise  of  an 
immediate  estate  in  possession  for  the  bene- 
fit of  the  heirs  of  Isabella  Baer,  but  a  de- 
vise of  a  future  estate  to  her  heirs,  limited 
upon  a  preceding  estate  for  life  in  Nancy 
Mathews.  Therefore  the  word  ''heirs"  must 
have  its  technical  meaning,  as  held  In  Camp- 
bell V.  Rawdon,  18  N.  Y.  412,  cited  by  appel- 
lants: "The  rule!  construing  the  word  'heirs* 
used  in  a  will  in  respect  to  a  living  person 
as  merely  designatio  personarum  is  inapplica- 
ble to  the  devise  of  a  future  estate.  In 
such  case  the  word  has  its  strict  legal  mean- 
ing, and  carries  the  inheritance,  unless  a  dif- 
ferent intention  appears  clearly  from  the 
context"  It  is  further  said  in  Stuart  v.  Stu- 
art, supra:  "The  word  'heirs'  is  a  word  of 
well-known  legal  signification,  and  when 
used  in  a  will  it  ought  to  be  given  this  strict 
legal  meaning,  unless  from  the  context  it 
clearly  appears  that  it  was  used  by  the  tes- 
tator in  a  different  sense.  An  instance 
where  the  courts  have  given  to  the  word 
•heirs'  another  meaning  than  its  strict  tech- 
nical and  well-known  meaning  is  where  a 
testator  by  his  will  makes  a  present  and  im- 
mediate devise  to  the  heirs  of  a  person 
known  to  be  living,  or  where  the  devise  is 
to  heirs  said  in  the  will  to  be  living.  In 
such  case  It  is  apparent  that  the  word  'heirs' 
must  mean  heirs  apparent  or  children,  and 
that  without  violating  the  clear  intention  of 
the  testator  it  cannot  be  construed  as  used 
in  Its  ordinary  legal  signification;"  and  cit- 
ing James  v.  Richardson,  1  Vent.  334,  Jones, 
09.  3  Keb.  832;  Burchett  v.  Durdant,  2  Vent 
311;  Goodrlght  v.  White,  W.  Bl.  1010;  Camp- 


beU  y.  Rawdon,  18  N.  Y.  416;  Gonklin  t. 
Conklln,  3  Sandf.  Gh.  64.  In  Cushman  t. 
Horton,  60  N.  Y.  149  (SyL.  point  1):  "When 
the  word  'heirs'  is  used  in  a  will  to  point  out 
legatees,  the  primary  legal  meaning  of  the 
word  wHl  be  given  it  unless  the  context 
shows  the  testator  used  it  In  a  differoit 
sense;  the  question  will  not  be  determined 
on  mere  conjecture;"  and  In  that  case  in  the 
opinion  it  is  said:  "The  word  'heirs'  is  a  legal 
term,  having  a  definite  meaning,  and  express- 
es the  relation  of  persons  to  a  deceased  an- 
cestor, and  not  a  living,  according  to  the 
maxim,  'N»no  est  haeres  viventis.*  Its  pri- 
mary import  relates  to  the  succession  of  real 
property,"— clearly  recognizing  the  distinc- 
tion between  a  devise  to  a  living  person's 
heirs,  which  Is  to  take  effect  Immediately  on 
the  death  of  the  testator,  and  a  devise  of  a 
future  interest  after  a  previous  life  estate; 
and  Reid  v.  Stuart  above  cited,  holds  that 
in  the  latter  case  the  word  "heirs"  does  not 
mean  "children,"  but  takes  Its  primary  tech- 
nical meaning.  1  Greenl.  Cruise,  Real  Prop, 
tit  16,  "Remainder,"  c.  4,  ;S  19,  20.  In  Wal- 
lace V.  Minor,  86  Va.  550  <8yl.^  point  2)  10  S. 
B.  423:  "The  word  'heir'  has  a  well-known 
technical  meaning.  Technical  words  are  pri- 
xoa  facie  to  be  taken  in. their  legal  sense,  un- 
less from  the  contents  of  the  will  it  plainly 
appears  that  testator  intended  to  use  them 
in  a  different  sense."  In  Allen  v.  Henderson, 
49  Pa.  St  333,  a  testator  gave  to  his  "dangh< 
ter  E.,  in  trust  for  her  heirs  until  they  are 
twenty-one  years  old,  until  which  time  she 
is  to  have  the  income  arising  therefrom  for 
her  support  and  the  support  and  education 
of  her  heirs,  and,  should  she  die  leaving  no 
heirs  of  her  body,  then  said  properties  to  re- 
vert to  her  brothers  and  their  heirs."  This 
was  a  devise  to  take  effect  in  prsesenti,  and 
not  in  future.  Yet  the  court  says  In  the 
opinion:  "And,  notwithstanding  the  trust 
that  is  expressed,  can  it  be  doubted  that  an 
interest  was  Intended  to  vest  in  her?  The 
trust  was  an  impossible  one.  She  could  not 
be  trustee  for  her  heirs.  'Nam  nemo  est 
ha^res  viventis.' "  The  court  held  "that  the 
trust  failed,  and  the  devisee  took  an  estate 
In  fee  tail,  which  by  the  act  of  April  27. 
1855,  became  enlarged  into  a  fee  simple." 
As  very  pertinently  suggested  by  appellees' 
counsel,  suppose  the  testator  had  left  out 
the  name  of  Isabella  Baer  entirely,  and  made 
the  devise  to  some  one  else,  "for  the  benefit 
of  Isabella's  heirs,"  the  trust  must  have  fail- 
ed for  want  of  a  cestui  que  trust  There  is 
nothing  in  tlie  other  parts  of  the  will  that 
will  throw  light  upon  the  question.  By  in- 
serting the  words  "and  her"  between  the 
words  "her"  and  "heirs,"  so  that  it  would 
read,  "for  the  benefit  of  her  and  her  heirs." 
the  evident  intention  of  the  testator  would 
be  made  clear,  If.  Indeed,  it  fs  not  sufficient- 
ly plain  as  It  stands  In  the  will.  The  decree 
of  the  circuit  court  sustaining  the  demurrei 
Is  aifirmed. 
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WILSON  V.  BBADEN  et  al. 

(Supreme  Court  of  Appeals  o£  Weat  Virginia. 

June  12,  1900.) 

rORSION      JUDOMBNT  —  BFFBCT  —  RKALTT  — 
TRANSFER    OF    TITLE  —  BJBXJTMKNT  —  BVI- 
DBNCR-ADVERSB  POSSESSION— VERDICT. 
1.  A  Judgment  or  decree  of  a  court  of  anotli- 
er  state  has  no  effect  to  pass  title  to  or  affect 
land  in  this  state,  nor  can  a  sale  or  conveyance 
under  it  by  a  trustee  or  commissioner  appoint- 
ed by  it  do  so. 

2b  A  tmstee  appointed  or  subititated  by  a 
court  of  another  state  has  no  power  as  such 
to  convey  land  in  this  state. 

3.  When  a  conveyance  of  land  made  by  a 
special  commissioner  under  a  sale  under  a  de- 
cree of  a  court  is  offered  in  evidence  to  pass 
title.  It  must  be  accompanied  by  either  the 
whole  record  of  the  cause,  or  enough  to  show 
that  the  parties  holding  title  affected  by  the 
deed,  and  also  the  land  itself,  were  before  the 
court,  and  that  it  was  decreed  to  be  sold,  and 
was  sold,  and  the  sale  confirmed  by  the  court, 
and  that  authority  was  given  by  the  decree 
to  the  commissioner  to  make  the  conveyance. 
The  recital  in  the  deed  of  these  important  facts 
is  DO  evidence  of  them,  against  strangers  to 
the  deed,  contesting  its  effect. 

4.  An  outstanding  title  in  a  third  person,  In 
order  to  defeat  the  plaintiff's  recovery  in  ejects 
ment,  must  be  a  present,  subsisting,  le^ai  title, 
not  one  barred  by  the  statute  of  limitations, 
abandoned  or  otherwise  lost.  It  must  be  one 
which  the  party  owning  it  could  now  assert. 
The  burden  is  on  the  defendant  to  show  the 
luresent  validity  of  such  title. 

5.  One  who  is  in  actual  possession  of  land, 
and  sued  In  ejectment,  cannot  defeat  recovery 
by  showing  that  before  the  action  he  had  con- 
veyed his  title  to  another. 

a  Where  there  is  an  interlock  between  two 
tracts  of  land  claimed  under  different  titles, 
the  possession  under  the  Junior  claim  outside 
the  interlock  does  not  give  that  claim  posses- 
sion of  the  interlock;  but,  if  the  junior  claim- 
ant is  in  actual  possession  within  the  interlock, 
he  has  possession  of  the  whole  interlock,  and 
the  statute  of  limitations  runs  in  his  favor 
against  the  older  title,  if  the  claimant  under 
the  older  title,  though  in  actual  possession  of 
hfs  tract,  is  not  in  actual  possession  Inside  of 
the  interlock.  If  the  claimant  under  the  older 
title  Is  In  actnal  possession  within  the  inter- 
lock, that  possession  extends  to  the  whole  in- 
terlock, '  except  where  the  Junior  claimant  is 
also  in  actual  possession  within  the  interlock, 
and  then  the  possession  of  the  junior  claimant 
ia  limited  to  nis  inciosure,  and  the  possession 
of  the  owner  of  the  older  title  covers  the  resi- 
due of  the  Interlock.  The  actual  possession 
under  the  older  title  anywhere  within  its 
bounds  gives  actnal  possession  of  the  whole 
tract,  including  the  Interlock,  unless  the  ad« 
verse  claimant  la  in  actual  possession  of  the 
interlock. 

7.  In  ejectment,  when  a  part  of  the  land 
daiioed   in  the  declaration   is  found    for  the 

Slaintiff,  and  a  part  for  the  defendant,  the  ver- 
ict  must  specify  and  describe  the  parts  found 
for  each  bv  some  method  of  description  rea- 
sonably definite,  such  as  Is  required  of  a  dec- 
laration In  that  action. 
fSyllabna  by  the  Court) 

Error  to  clrcnlt  court,  Ritchie  county;  R. 
H.  Freer,  Judre. 

Action  by  Henry  8.  Wilson  against  George 
W.  Braden  and  John  Deem.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Ayers  &  Ireland  and  W.  N.  Miller,  for 
plaintiff  in  error.    Freer,  Robinson  &  Pier- 


point  and  P.  W.  Morris,  for  defenuants  in 

error. 

BRANNON,  J.  Henry  8.  Wilson  brought 
an  action  of  ejectment  In  Ritchie  county  cir- 
cuit court  against  George  W.  Braden  and 
John  Deem,  resulting  in  a  Judgment  for  de- 
fendants. Wilson  claimed  under  a  patent  to 
Tilton,  dated  August  4,  1785.  Braden  and 
Deem  defended  under  a  patent  to  Dorsey 
Pentecost,  Samuel  Purviance,  and  Robert 
Purviance,  dated  October  15,  1784,  and  two 
patents,  dated.  September  1,  1860,  to  Purvi- 
ance and  Williams  as  trustees  for  the  estates 
of  Robert  and  Samuel  Purviance,  and  under 
possession.  In  order  to  connect  with  the 
older  patent,  of  1784,  Braden  gave  in  evi- 
dence a  certain  record  of  proceedings  in  the 
circuit  court  of  Baltimore,  Md.  It  showed  a 
petition  appearing  to  be  an  application  In 
1787  by  Samuel  Purviance  for  discharge  as 
an  Insolvent  upon  surrender  of  his  estate.  It 
is  purely  ex  parte,  without  process  to  any 
one.  This  land  is  not  mentioned  in  the  Ust 
of  assets.  This  part  of  the  record  has  no 
relevancy  to  the  case,  and  is  so  indefinite 
that  I  should  not  have  mentioned  it  as  perti- 
nent to  the  case.  It  appears  from  other 
parts  of  that  record  that  James  M.  Camp,  as 
special  commissioner,  acting  under  a  decree 
of  the  circuit  court  of  Augusta  county,  Va., 
in  a  case  therein  in  1838,  directing  certain 
land  of  Samuel  and  Robert  Purviance  to  be 
sold,  conveyed  the  land  to  Donaldson  as  trus- 
tee for  creditors  of  said  Purvlances.  How 
Donaldson  became  trustee  does  not  appear. 
He  resigned  in  the  Baltimore  court,  and 
Williams  was  made  trustee  in  his  place,  and 
he  conveyed  land  to  parties  from  whom  the 
defendants  purchased.  The  deed  from  Wil- 
liams gives  as  his  only  authority  for  acting 
his  appointment  by  the  Baltimore  court. 
This  record  does  not  suggest  how  the  West 
Virginia  land  got  into  the  hands  of  Donald- 
son, trustee.  It  does  not  appear  that  it  was 
at  all  a  subject-matter  before  the  court  in  a 
suit,  or  in  any  wise  calling  for  its  action, 
and  the  court  never  assumed  to  pass  any  de- 
cree for  its  sale,  or  dlrectirg  the  trustee  to 
convey.  It  only  substituted  Williams  as 
trustee  in  place  of  Donaldson.  The  proceed- 
ing was  wholly  ex  parte.  No  parties  appear 
from  the  record.  How,  tnen,  could  It  oper- 
ate upon  any  parties?  But,  even  if  the  court 
had  the  land  and  parties  before  it,  that 
Maryland  court  could  not  itself  sell,  pr  by  a 
commissioner,  trustee,  or  other  agent  sell, 
land  in  Virginia,  as  no  state  can  give  its 
laws  force  outside  of  its  territory;  nor  can 
the  decrees  of  its  courts  operate  upon  land 
outside  of  It.  Pennoyer  v.  Neff,  9o  U.  S.  714, 
722,  24  L.  Ed.  565.  As  Judge  Moncure  said 
in  Dickinson  v.  Hoomes*  Adm'r,  8  Grat  410: 
"It  Is  undoubtedly  true  that  real  estate  or  im- 
movable property  is  exclusively  subject  to 
the  laws  of  the  government  in  whose  terri- 
tory it  is  situated,  and  no  writ  of  sequestra- 
tion or  execution,  or  any  order.  Judgment,  or 
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decree  of  a  foreign  court,  can  be  enforced 
against  it"  ''In  respect  to  immovable  prop- 
erty, every  attempt  of  a  foreign  tribunal  to 
found  a  Jurisdiction  over  it  must  be  nugatory, 
and  its  decree  must  be  forever  Incapable  of 
execution  in  rem.*'  Story,  Confl.  Laws,  §  551; 
1  Rob.  Prac.  336.  It  is  true  that,  if  a  court 
of  one  state  or  foreign  country  has  a  per- 
son before  it  subject  to  Its  Jurisdiction,  it 
may,  by  action  direct  upon  him,  affect  prop- 
erty in  another  state  or  country  by  operating 
on  the  person,  by  compelling  him  to  make  a 
personal  conveyance  of  the  land  there,  or  do 
any  act  which  of  itself,  without  regard  to 
the  decree,  would  affect  the  land  according 
to  the  lex  rei  sitse;  but  the  cases  so  holding 
admit  that  the  decree,  in  and  of  itself,  does 
not  affect  the  foreign  property,  but  affects  it 
only  indirectly,  by  operating  in  personam  to 
compel  a  transfer  according  to  the  decree, 
and  that  the  courts  of  the  state  where  the 
land  is  located  may  disregard  the  decree.  If 
the  conveyance  is  made  pursuant  to  the  de- 
cree, it  is  that,  not  the  decree,  which  passes 
title.  Massie  v.  Watts,  6  Cranch.  160,  3  L. 
Ed.  181;  Farley  v.  Shippen,  Wythe,  135; 
Guerrant  v.  Fowler,  1  Hen.  &  M.  5;  Dicken- 
son V.  Hoomes'  Adm'r,  8  Grat.  410.  If  even 
this  Maryland  court  had  decreed  a  sale,  or 
directed  a  commissioner  to  execute  a  deed 
(but  it  did  not),  it  would  pass  no  title.  "A 
Virginia  court  has  no  Jurisdiction  over  land 
in  another  state,  and  cannot  by  its  order  of 
sale  or  decree,  or  by  deed  of  commissioners, 
merely  as  such,  pass  the  title  to  such  land. 
McLawrin  v.  Salmons,  11  B.  Mon.  96.  The 
court  of  one  state  has  no  power  over  land  in 
another,  except  through  the  person  of  .its 
owner.  It  cannot  act  for  him  in  making  a 
conveyance  through  a  mere  commissioner, 
but  it  may  compel  the  owner  himself  to  con- 
vey the  land,  and  such  conveyance  will  be 
as  effectual  in  another  state  as  if  made  at 
his  own  mere  will."  1  Rob.  Prac*  342.  "A 
court  of  chancery,  acting  in  personam,  may 
well  decree  the  conveyance  of  land  in  anoth- 
er state,  and  may  enforce  the  decree  by  pro- 
cess against  the  defendant  But  neither  the 
decree  itself,  nor  any  conveyance  under  it, 
except  by  the  person  in  whom  the  title  is 
vested,  can  operate  beyond  the  Jurisdiction 
of  the  court"  Watkins  v.  Holman,  16  Pet 
26,  10  L.  Ed.  873.  Now,  the  court  allowed 
this  record  to  go  in  evidence  to  the  Jury  for 
general  purposes  in  the  case.  The  jury 
might  well  have  taken  it  as  proving  that  de- 
fendants had  the  title  conferred  by  the  older 
grant  of  1784.  That  it  was  so  used  is  shown 
by  defendants*  instruction  No.  4:  "If  the 
jury  believe  from  the  evidence  that  defend- 
ant George  Braden,  or  those  through  whom 
he  claims,  Lad  or  have  the  senior  patent  to 
the  land  in  controversy,  and  the  better  and 
stronger  title,  and  neither  plaintiff  nor  de- 
fendant had  any  actual,  open,  notorious,  visi- 
ble, hostile,  exclusive  possession  to  the  other, 
then  tne  Jury  must  find  for  the  defendant 
George  Braden."    Thus  Braden  relied  upon 


superior  title  under  that  senior  patent,  with- 
out regard  to  poseTession,  and  used  that  Balti- 
more record  to  connect  himself  with  it,  when 
it  did  not  do  so.  We  can  imagine  nothing 
more  hurtful  to  the  plaintiff's  cause.  Its 
use  was  not  restricted  to  show  color  of  ti- 
tle* It  was  not  admissible  for  that  purpose, 
even,  nor  necessary,  as  the  defendant  could 
use  his  mere  deed  and  the  Junior  patents  for 
that  purpose.  Again,  in  this  record  is  a  deed 
made  by  Gamp,  as  commissioner,  under  a  de- 
cree of  a  Virginia  court,  conveying  land  to 
Donaldson  as  trustee.  If  Donaldson  had 
any  title,  he  got  it  by  this  deed,  but  not  a 
letter  of  authority  in  Camp  to  make  this 
deed  is  shown.  The  decree  giving  Camp 
power  to  convey  does  not  appear.  Not  an 
item  of  the  Virginia  record  was  produced. 
This  was  essential  to  give  any  effect  what- 
ever to  that  deed.  You  must  give  in  evi- 
dence, as  a  general  rule.  In  such  case,  the 
whole  record,  but  surely  enough  to  show 
that  the  party  holding  the  title  to  the  land 
and  the  land  were  before  the  court;  that 
that  land  was  decreed  to  be  sold,  and  was 
sold,  and  the  sale  confirmed,  and  authority 
given  by  decree  to  the  commissioner  to  con- 
vey. That  commissioner  does  not  own  the 
land.  He  has  a  mere  naked  authority,  un- 
coupled with  any  personal  interest  His 
authority  to  make  the  very  deed  for  the 
very  land  he  conveys  must  appear  by  the 
record.  This  has  been  so  often  held.  Wag- 
goner V.  Wolf.  28  W.  Va.  820.  The  recital 
in  that  deed  of  Camp*8  authority  under  de- 
cree is  no  evidence  against  third  parties 
claiming  adversely  to  it  and  denying  his  au- 
thority to  convey.  Walton  v.  Hale,  0  Grat 
198.  Yet  this  deed  went  in  evidence  for 
Braden  to  show  title,  to  connect  Braden  with 
the  old  patent  and  was  used  by  the  Jury  as 
such  in  connection  with  said  instruction. 
That  deed  did  not  show  title.  It  did  not  con- 
nect Braden  with  the  patent  of  1784.  Bra- 
den's  instruction  No.  4,  quoted  above,  was 
Improperly  given,  because  not  pertinent  to 
the  case;  no  connection  being  shown  by  him 
with  the  senior  patent,  to  enable  him  to 
stand  on  senior  title. 

Braden's  instruction  Na  6  was  improper, 
as  given  in  this  case,  because  it  puts  as  an 
element  in  its  theory  that  the  Purviances 
entered  into  actual  possession  under  the  pat- 
ent of  1784,  when  no  evidence  showed  that 
fact  It  is  also  wrong  in  stating  that  Bra- 
den's  possession  would  be  referred  back  to 
that  patent,  when  no  evidence  connected  him 
with  it 

Braden's  instruction  No.  7  is  bad.  It  says 
that  even  if  plaintiff  had  possession  until 
1879  or  1883,  yet  if  thereafter  Braden  had 
adverse  possession,  the  Jury  must  find  for 
Braden.  Now,  plaintiff  claimed  that  under 
the  evidence  such  possession  as  Braden  had 
was  obtained  from  Bradley,  a  tenant  under 
the  plaintiff's  title,  and  that  this  fact  made 
Braden  a  tenant  of  the  plaintiff,  so  that  he 
could  not  hold  adversely  to  him.     It  sucii 
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IS  the  fact,  Bradei^'s  possesaion  would  be 
the  plaintJITs  possession,  not  adverse  to  the 
plaintiff,  and  could  not  ripen  Into  title.  Al* 
len  ▼.  Bartlett,  20  W.  Va.  46;  Emerick  v. 
Tavener,  9  Grat  224.  If,  as  assumed  in  the 
instruction,  plaintiff  had  po«session  for  the 
statutory  period,  that  gave  him  title  by  pos- 
sesalon,  though  he  had  not  superior  title; 
and,  even  If  the  land  was  thereafter  unoccu- 
pied, the  plaintiff's  title  having  thus  become 
good  by  time,  Braden  could  not  devest  it  out 
of  the  plaintiff,  except  by  adverse  posses- 
sion for  10  years.  Industrial  Oo.  v.  Schultz, 
43  W.  Va.  483,  27  S.  E.  255.  This  instruction 
tells  the  Jury  that,  if  Braden  had  actual  ad- 
verse possession,  the  verdict  must  be  for 
Braden;  ignoring  the  question  whether  Bra- 
den obtained  possession  from  a  tenant  under 
the  plaintifTs  title,  thus  discharging  the  Jury 
from  passing  on  that  question.  This  is  er- 
ror, as  often  decided.  Woodell  v.  Improve- 
ment Co.,  38  W.  Va.  23.  17  S.  B.  386.  It  is 
misleading  for  a  court,  among  a  confusing 
number  of  instructions,  to  give  one  taking 
only  certain  facts;  telling  the  Jury  that,  if 
they  exist,  the  verdict  must  inevitably  be 
for  a  party,  when  there  is  evidence  presentr 
ing  other  questions  of  fact,  which,  if  exist- 
ing, militate  against  the  facts  stated,  and 
deny  them  the  legal  effect  given  by  the  In- 
struction. Braden  says,  "I  obtained  adverse 
possession,  and  held  long  enough  to  give  me 
title.**  The  instruction  then  says,  "If  this 
is  so,  the  Jury  must  find  for  Braden,"  when 
there  stood  Wilson,  saying:  "I  grant  that, 
if  It  stood  alone;  but  Braden  got  his  pos- 
session from  my  tenant,  and,  though  he  calls 
his  possession  adverse,  it  is  not  He  is  my 
tenant  still.'*  But  his  question  is  not  put 
to  the  Jury  in  this  important  instruction. 
Other  instructions  may  put  it,  but  each  in- 
struction that  turns  only  on  one  question, 
called  a  "binding  instruction,"  should  put 
both  theories  touching  it,  else  it  may  mis- 
lead the  Jury.  The  question  of  how  the  pos- 
session was  derived  was  a  material  one  in 
Braden's  case,  because  upon  it  turned  the 
question  whether  such  possession  was  ad- 
yerse  or  not 

Deem's  instruction  No.  8  is  bad^  It  says 
that  in  ejectment,  involving  title  to  land, 
the  plaintiff  must  recover  on  the  strength 
of  his  own  title,  not  on  the  weakness  of  his 
adversary's  title,  and  that  the  "defendant 
may  defeat  plaintiff  by  even  showing  an  out- 
standing title  in  another,  although  the  de- 
fendant may  have  no  title  in  himself." 
This  does  not  state  the  proposition  as  the 
courts  uniformly  state  it.  To  enable  a  de- 
fendant to  defeat  a  plaintiff  showing  better 
title  than  he  shows,  a  defendant  should  not 
defeat  the  plaintiff  merely  because  at  some 
time  some  one  else  had  a  superior  title,  when 
the  defendant  has  no  connection  with  it,  un- 
less the  outstanding  title  is  "a  present,  sub- 
sisting, operative,  legal  title,  on  which  the 
owner  could  recover  if  asserting  it  in  an  ac- 
tloii«  It  Is  not  for  the  plaintiff  to  disprove  its 
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validity."  Industrial  06.  v.  Schults,  43  W. 
Va.  470,  27  S.  B.  255.  There  this  subject  is 
discussed.  I  add  to  the  authorities  there  giv- 
en Jackson  v.  Hudson,  3  Johns.  375,  3  Am. 
Dec.  600;  McDonald  v.  Schneider,  27  Mo. 
405;  Peck  v.  Carmlchael,  9  Yerg.  325.  The 
last  case  holds  that  "an  outstanding  title,  to 
bar  recovery  in  ejectment,  must  be  a  present, 
subsisting,  legal  title,  not  one  abandoned 
or  barred  by  the  act  of  limitations."  This 
Instruction  omitted  an  im];>ortant  element  of 
a  legal  proposition  as  stated  by  the  courts. 
It  failed  to  call  on  the  Jury  to  say  whether 
the  patent  of  1784  was  yet  a  live,  good,  su- 
perior titie.  Was  it  forfeited  or  sold  for 
taxes,  so  that  the  plaintiff  got  it?  Was  it 
lost  by  possession  under  plaintiff's  title,— 
the  patent  of  1785?  Some  evidence  of  phiin- 
tiff  would  tend  to  show  this,  yet  the  in- 
struction does  not  call  attention  to  this  im- 
portant matter  under  this  legal  proposition. 
It  does  not  state  the  law  correctiy.  Under 
it  any  title  once  good,  but  now  lost,  might 
be  used.  If  a  defendant  comes  into  court, 
and  for  plea  says  that  the  plaintiff  ought 
not  to  have  and  maintain  his  action  because 
another  title  in  some  stranger  is  better  than 
the  plaintiff*8  titie.  should  he  not,  in  Jus- 
tice, be  required  to  show  it?  He  holds  tiie 
affirmative  on  that  point,  and  must  he  not 
show,  not  merely  that  there  once  was,  but  al- 
so that  there  yet  is,  such  superior  title? 
This  instruction  was  plainly  material  and 
hurtful  to  the  plaintiff.  If  this  Instruction 
was  Intended  to  apply  to  show  tide  under 
Mrs.  Deem's  claim,  it  is  improper  In  the  case, 
first,  because  it  was  later  in  birth  and  infe- 
rior to  the  plaintilTs  titie.  Deem  showed 
no  connection  with  the  patent  of  1784.  He 
introduced  a  deed  from  Gamp,  as  commission- 
er, to  Webb,  made  under  a  decree  of  the  cir- 
cuit court  of  Augusta  county,  but  introduced 
no  record  to  authorize  that  deed,  as  shown 
above  as  to  the  deed  from  Camp  introduced 
by  Braden.  It  made  no  connection  between 
Deem  and  the  old  patent.  Deem's  right,  be- 
ing thus  Junior  to  that  of  the  plaintiff,  must 
be  shown  to  have  become  good  by  posses- 
sion, and  that  would  not  require  such  in- 
struction. Such  title  would  not  be  an  out- 
standing titie  in  a  third  person,  as  that  was 
the  title  under  which  Deem  Justified.  In 
this  view,  the  instruction  was  irrelevant. 

Deem  introduced  a  deed  from  Dilworth  to 
himself,  and  followed  this  up  with  other 
documents  to  show  that  Deem  conveyed  the 
land  to  Clammer,  and  Clammer  conveyed  to 
Hester  Deem,  wife  of  defendant  John  Deem, 
and  that  she  conveyed  to  Mary  G.  Braden. 
The  effort  was  to  show  that  the  titie  was 
outstanding  in  Mary  C.  Braden,  or  that  John 
Deem  had  no  longer  any  title  at  the  com- 
mencement of  the  action.  The  deed  from 
Hester  A.  Deem  is  void,  because  the  husband 
did  not  Join  in  it,  and  this  left  the  titie  in 
her;  and  presumably  she  and  her  husband 
were  living  on  the  land,— he,  the  head  of 
the  family,  in  possession.    But  I  do  not  men 
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tlon  this  as  rery  material  If  Deem  ex- 
pected to  defend  because  his  title  had*  be- 
fore suit,  been  passed  away,  he  could  not 
do  so,  if  in  possession  at  the  beginning  of 
the  suit;  for  the  Ck>de  allows  the  person  in 
possession  to  be  sued.  He  represents  his 
own  title,  or  that  of  another  under  whom 
he  claims,  for  the  purposes  of  the  suit  He 
is  occupant  detaining  against  the  supposed 
rightful  title,  and,  as  between  him  and  its 
claimant,  he  may  be  sued,  and,  if  in  the 
wrong,  ejected.  In  view  of  this  defense  by 
Deem,  Wilson  asked  the  court  (which  re- 
fused) to  instruct  that  Deem  haying  employ- 
ed counsel  and  defended  the  action,  and  giv- 
en evidence  that  he  was  occupying  and  farm- 
ing part  of  the  land  in  controversy,  it  was 
no  defense  for  him  to  show  that  before  the 
suit  he  had  conveyed  the  land  away.  It  was 
error  to  refuse  that  instruction,  for  reasons 
above  stated.  Also,  if  Deem  did  not  want 
to  defend,  why  did  he  not  enter  a  disclaimer? 
Why  not  surrender?  As  stated  by  Judge 
Green  in  Beckwith  v.  Thompson,  18  W.  Va. 
135,  if  he  claimed  no  interest  a  verdict 
against  him  would  take  nothing  from  him 
but  costs.  He  did  not  disclaim,  but  made 
full  defense,  and,  being  in  possession,  he 
could  not  defend  on  the  score  that  he  had 
parted  with  title  before  suit. 

Deem*s  instruction  No.  0,  telling  the  Jury 
that  possession  under  the  deed  from  Dil- 
worth  to  Deem  for  the  statute  period  would 
call  for  a  verdict  for  Deem,  is  bad,  in  not 
saying  that  such  possession  under  the  Dil- 
worth  deed  must  be  within  the  interlocis,  if 
Wilson  was  in  possession  of  any  part  of  his 
land,  because,  that  being  the  older  title 
shown,  possession  anywhere  under  It  gave 
possession  over  the  interlock,  unless  Deem 
had  possession  inside  that  interlock.  Deem*s 
Instruction  No.  10  is  open  to  the  same  obr 
jectlon.  These  instructions  do  not  have  re- 
gard to  that  land  in  controversy,— the  inter- 
lock. 

Deem*8  instruction  12  is  bad.  It  says  that 
if  Dilworth,  who  conveyed  to  Deem  the  land 
claimed  by  Deem,  by  deed  dated  November 
1,  1872,  had  possession  for  more  than  10 
years  before  the  time  when  the  vendors  of 
Wilson  commenced  operations  of  mining  on 
their  land,  and  that  if  Deem  and  his  vendees 
bad  possession  after  November  1,  1872,  then 
no  act  of  vendors  of  Wilson  could  put  plain- 
tiff in  possession  of  the  land.  Very  indefi- 
nite. What  does  it  mean?  It  is  error  to  give 
an  instruction  that  may  not  readily  be  un- 
derstood by  the  Jury.  It  bewilders,  and  may 
mislead.  Dilworth  had  actual  possession, 
say.  The  subsequent  operations  of  Wilson*s 
vendors,  it  is  said,  could  not  put  Wilson's 
vendors  in  possession  of  the  land  in  contro- 
versy. That  depends.  It  was  a  question 
whether  the  Dilworth  deed  covered  any  of 
the  land  of  the  plaintiff.  If  it  did  not,  the 
Instruction  would  not  be  proper.  There 
would  be  then  no  clash,  and  the  possession  of 
Dilworth  and  Wilson's  vendors  would  have 


no  bearing  on  each  oth^r.  This  instruction 
assnmes  or  predicates  its  law  upon  the  the- 
ory that  the  land  of  Wilson  and  that  of  Dil- 
worth interlock.  An  instruction  must  not  as- 
sume  a  cootroverted  fact,  and  give  a  legal 
result  therefrom.  If  the  tracts  do  interlock, 
the  instruction  puts  bad  law.  If  Dilworth 
had  first  actual  possession  outside  of  tlie  in- 
terlock, the  Wilson  title  appearing  older,  Dil- 
worth's  possession  would  not  include  the  in- 
terlock; but,  if  Dilworth  bad  actual  pos- 
session inside  the  Interlock,  then  possession 
by  Wilson's  vendors,  taken  afterwards,  or 
any  time,  not  inside  the  interlock,  would  not 
displace  Dilworth's  possessicxi  in  it  The  hi- 
struction  should  have  stated  that  if  Dil- 
worth's land  covered  any  part  of  the  land 
in  controversy,  and  if  his  possession  was  in- 
side the  interlock,  then  the  operations  of  Wil- 
son's vendors  would  not  change  the  right  of 
Dilworth,  or  put  plaintiff's  vendors  in  posses- 
sion of  the  land  in  controversy.  If  Dilworth 
did  not  have  actual  possession  inside  the  in- 
terlock, then,  when  the  owners  of  the  Wil- 
son title  took  possession,  it  gave  them  actual 
possession  of  that  interlock,  their  title  being 
senior.  If  the  Junior  claimant  has  actual  pos- 
session within  an  interlock,  he  has  posses- 
sion of  the  whole  interlock,  unless  the  senior 
claimant  has  aiso  actual  possession  within  the 
interlock;  and  in  such  case  the  possession  of 
the  Junior  claimant  is  limited  to  his  indosure, 
while  the  residue  of  the  interlock  is  in  the 
possession  of  the  senior  claimant  Garrett  ?. 
Ramsey,  26  W.  Va.  ^5.  This  instruction 
may  also  be  said  to  assume  that  Dilworth's 
possession  was  within  the  interlock,— a  vital 
point,— and,  if  so,  that  is  the  objection  to  it; 
and,  if  it  does  not  so  assume,  then  it  simply 
says  that  if  Dilworth  had  possession,  no  mat- 
ter whether  inside  or  outside  the  interlock, 
the  subsequent  possession  under  the  Wilson 
title  would  have  no  effect  in  limiting  Dil 
worth's  possession,  but  that,  wherever  it  was, 
it  would  give  title  to  the  land  in  controversy, 
whereas  such  possession  outside  the  Interlock 
would  not  in  any  time  give  title^ 

Deem's  instruction  No.  13  touching  the  ef- 
fect of  the  conveyance  by  Deem  of  the  land 
before  suit,  is  bad,  for  reasons  above  given. 
These  conveyances,  l}eing  younger,  could 
show  no  outstanding,  superior  title.  It  wa^^ 
error  to  admit  those  deeds.  They  had  noth- 
ing to  do  with  the  case. 

I  see  no  objection  to  the  other  instructions. 

Another  point  of  error  made  by  Wilson's 
counsel  is  this:  Wilson  sued  for  a  boundai*y 
of  2,500  acres.  Braden  clahned  only  GO 
acres;  Deem.  236  acres.  The  verdict  was 
general  for  the  defendants;  not  specifying 
the  parts  which  the  defendants  claimed,  nor 
saving  to  the  plaintifC  any  part  of  the  2,500 
acres.  Wilson  says  tnere  was  no  pretense, 
even,  that  he  did  not  own  the  balance  of  the 
boundary,  and  that  his  claim  was  good  to 
such  balance,  and  that  in  any  view  the  ver- 
dict should  have  specified  the  particular  Lind 
the  defendants  were  entitled  to,  and  what 
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lie  wu  entttled  to.  Ib  this  error?  We  think 
It  Is.  aDd  that  because  of  this  defect  the 
judgment  should  have  been  arrested,  and  a 
new  trial  granted.  No  proper  Judgment 
could  be  given  on  such  a  verdict  Wilson 
suing  for  2,500  acres,  and  the  defendants  not 
claiming  all  of  it,  but  parts,  they  should  have 
disclaimed  to  all  the  land  in  the  declaration 
described,  except  those  parts.  That  would 
have  reduced  the  controversy  to  those  parts. 
They  did  not  do  this,  but  pleaded  not  guilty 
as  to  alL  This  plea  admits  that  the  party 
making  it  is  in  possesslca  of  all  the  land 
sued  for.  7  Enc.  PI.  &  Prac.  341,  342,  citing 
Ulsh  V.  Strode,  13  Pa.  St.  433;  HiU  v.  Hill, 
43  Pa.  St.  521;  James  v.  Brooke,  6  Heisk. 
150;  Gibson  v.  Bank,  69  Me.  579.  Beckwith 
V.  Thompson,  18  W.  Va.  108,  holds  that  this 
plea  dispenses  with  proof  that  defendant  was 
in  possession  of  the  land  claimed,  and  calls 
on  the  plaintiff  only  to  prove  his  right  to  pos- 
se8slon,-^ls  title.  Thus,  it  holds  logically 
tbat  the  plea  admits  defendant's  possession. 
Thus,  by  law,  this  general  plea  of  not  guilty, 
without  disclaimer  as  to  any  part  of  the  land, 
and  without  being  not  guilty  as  to  a  particu- 
lar part,  admits  the  defendant  to  be  in  pos- 
session of  all,— imports  a  claim  to  all;  and,  if 
the  verdict  and  Judgment  be  for  the  defend- 
ant, ihey  import  that  defendant  has  better 
right  to  all  the  land,  and  would  be  res  Judi- 
cata against  the  plaintiff  as  to  all  the  land, 
unless,  as  I  think  he  would  be  entitled  to  do, 
he  could  show  that  in  fact  the  controversy 
was  only  as  to  a  particular  part  But  years 
afterwards  the  defendant,  from  perlshment 
of  evid^ice,  may  be  unable  to  show  this,  and 
he  has  dear  right  to  demand  that  the  record 
shall  so  speak  and  stand  as  a  perpetual 
memorial  of  wha^  was  actually  tried  and 
found.  This  seems  very  plain.  It  may  be 
that  the  practice  Is  not  unifoi'm  in  this  matter 
in  different  sections  of  the  state.  In  some 
places  it  is  not  observed.  There  ought  to  be 
a  fixed  rule.  Low  v.  Settle,  22  W.  Va.  387, 
sustains  this  position.  It  held  a  verdict  fa- 
tally defective  because  it  found  that  the  de^ 
fendant  was  entitled  to  hold  a  specified  part 
of  the  land  described  in  the  declaration,  and 
that  he  had  no  title  to  any  other  land  de- 
scribed in  it  but  did  not  find  that  the  plain- 
tiff was  entitled  to  recover  the  residue,  and 
therefore  failed  to  find  whether  the  defend- 
ant was  entitled  to  hold  that  residue  or  not 
Now,  if  that  verdict  was  bad,  what  shall  be 
said  of  this  one?  That  found  for  the  def aid- 
ant a  specific  part,  and  that  he  had  no  claim 
to  the  balance,  whereas  In  this  case  the  ver- 
dict qE^ecified  no  parts  which  the  defendants 
were  entitled  to  hold,  but  Implied  that  they 
were  entitled  to  all  the  land,  and  the  plaintiff 
to  none.  The  verdict  in  this  case  is  much 
more  vulnerable  than  the  one  in  that  ease. 
In  fact  our  Code  brands  this  verdict.  Chap- 
ter 90,  S  23,  says  that  if  the  plaintiffs  es- 
tablish their  right  "the  verdict  shall  be  for 
the  plaintiffs,  or  such  of  them  as  appear  to 
have  right  to  the  possession  of  the  premises. 


or  any  part  thereof."  This  obviously  means 
that  if  a  part  only  is  recovei»ed,  that  part 
shall  be  specified.  That  is  the  case  here,  as 
was  really  intended  by  the  Jury.  Section  25 
says  that,  '*when  the  right  of  the  phLintiff  is 
proved  to  all  the  premises  claimed,  the  ver- 
dict shall  be  for  the  premises  generally,  as 
specified  in  the  declaration;  but  if  it  be 
proved  to  only  a  part  or  share  of  the  prem- 
ises, the  verdict  shall  specify  such  part  par- 
ticularly, as  the  same  is  proved,  and  with 
the  same  certainty  of  description  as  is  requir- 
ed in  the  dechiration."  These  provisions 
mean  that  when  the  plaintiff  recovers  all  he 
claims,  the  verdict  may  be  general;  and,  if 
the  defendants  hold  all,  it  is  general,  but 
when  the  defendants  hold  a  part  the  verdict 
should  specify  what  parts  they  hold,  and 
what  part  the  plaintiff  holds.  If  the  defend- 
ants have  separate  parts,  each  should  be 
specified.  In  Reynolds  v.  Cook,  83  Va.  817, 
8  S.  E.  710,  the  declaration  claimed  an  en- 
tire tract,  and  the  defendant  claimed  only  a 
right  to  quarry  limestone  from  it  and  the 
verdict  was  general  for  the  defendant;  and 
the  court  reversed  the  Judgment  saying:  tliat 
the  verdict  should  have  been  for  the  plaintiff, 
except  as  to  the  right  to  quarry  and  remove 
limestone.  It  cited  a  section  of  the  statute, 
the  same  as  section  18  hi  chapter  00  of  our 
Code:  "The  plaintiff  may  recover  any  spe- 
cific or  any  undivided  part  or  share  of  the 
premises,  though  less  than  he  claimed  in  the 
declaration."  The  court  said  (and  the  same 
Is  here  applicable)  that  "the  verdict  and  Judg- 
ment would  conclude  the  plaintiff  and  his 
privies  as  to  the  title  and  right  of  possession 
established  In  such  action  as  to  the  whole 
tract;  for  the  statute  in  express  terms  en- 
acts that  'any  such  Judgment  in  an  action  of 
ejectment  *  ♦  ♦  shall  be  conclusive  as  to 
the  title  or  right  of  possession  established 
in  such  action  upon  the  party  against  whom 
It  is  rendered,*  "—the  same,  for  our  purpose, 
as  section  35,  c.  00.  Code  1891.  CqIIIs  v. 
Kemp,  11  Grat  78,  and  Slocum  v.  Compton, 
93  Va.  374,  25  S.  E.  3,  say  that,  where  less 
land  is  recovered  than  demanded,  the  part 
should  be  described;  and  this  is  the  same 
as  to  say  that,  when  the  evidence  shows  that 
plaintiff  and  defendant  are  each  entitled  to 
hold  part  of  the  land,  each  part  should  be 
described  in  the  verdict.  For  this  strong  rea- 
son the  motion  to  set  aside  the  verdict  should 
not  have  been  overruled.  Therefore  we  re- 
verse the  Judgment  set  aside  the  verdict  and 
grant  the  plaintiff  a  new  trial. 


(98  Va.  840) 
MONTGOMERY  v.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
14,  1900.) 

ASSAULT— TRESPASS— ATTACK  BY  OWNER— IN- 
DICTMENT—INCLUDED  OFFENSE. 

1.  Where  delVndant  committed  a  technical 
trespass  on  prosecutor's  laud,  such  fact  did  not 
authorize  prosecutor  to  assault  defeudnnt  with 
a  deadly  weapon  to  compel  him  to  lea  re.  and 
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lence  defendant  was  entitled  to  defend  snch 
assault  without  himself  being  guilty  of  assault. 
2.  Where  the  evidence,  in  a  prosecution  for 
malicious  assault  with  intent  to  maim,  disfig- 
ure, disable,  or  kill,  failed  to  prove  a  malicioua 
cutting  or  wounding  with  intent  to  maim  as 
charged  in  the  indictment,  the  defendant  was 
not  entitled  to  acquittal  by  reason  of  such  fact, 
since  under  Code,  §  4040,  he  might  have  been 
convicted  of  a  simple  assault. 

Error  to  circuit  court,  Rockbridge  county. 
One  Montgomery  was  convicted  of  a  felon- 
ious assault,  and  brings  error.    Reversed. 

Hugh  A.  White,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

HARRISON,  J.  The  prisoner  was  indict- 
ed In  the  county  court  of  Rockbridge  coun- 
ty for  felonious  assault  with  intent  to  malm, 
disfigure,  disable,  and  kill  WiUiam  B.  David- 
son. He  was  found  guilty,  and  sentenced, 
in  accordance  with  the  verdict,  to  confine- 
ment in  the  penitentiary  for  a  term  of  four 
years. 

Upon  petition  for  a  writ  of  error  and  su- 
persedeas, the  circuit  court  of  Rockbridge 
having  refused  to  grant  a  new  trial,  the 
case  is  now  before  this  court  for  review. 

The  salient  facts  established  by  the  com- 
monwealth are  as  follows:  The  prisoner 
went  upon  the  lands  of  Davidson  for  the 
purpose  of  selling  a  gun  to  Reed  Tyler,  one 
of  the  hands  on  the  place.  While  in  conver- 
sation with  Tyler  and  John  Randolph,  a 
tenant  on  the  premises,  Davidson,  who  was 
riding  by,  was  called  up  by  Randolph,  who 
said  to  him:  "Here  is  a  man  who  says  be  Is 
going  to  hunt  anyhow.'*  Davidson  then 
told  the  prisoner  that  he  could  not  hunt; 
that  the  land  was  posted*  to  white  and  black. 
The  prisoner  replied  that  he  was  not  hunt^ 
Ing,  but  that  he  had  seen  no  notices  o>f 
posting,  and  if  he  had  seen  anything  would 
have  shot  at  it.  Davidson  then  asked  the 
prisoner  what  business  he  had,  and  was 
told  that  he  bad  come  to  sell  his  gun,  and 
that  Reed  Tyler  had  bought  it.  Davidson 
said,  "If  you  have  transacted  your  business, 
you  must  leave,"  and  motioned  his  hand  to 
him  to  go.  The  prisoner  replied  that  he 
would  go  when  he  got  ready.  Davidson 
then  dismounted,  and  started  towards  the 
prisoner,  saying,  "I  will  see  about  that." 
The  prisoner,  with  his  gun  in  hand,  stepped 
back  some  10  or  15  feet,  saying,  "If  you 
hurt  me,  1*11  shoot  you,  damn  you."  David- 
son picked  up  a  com  cutter  recently  ground 
and  sharp,  ran  to  the  prisoner,  and  they 
clinched.  In  the  scufDe  the  gun  was  dis- 
charged in  the  air,  and  Davidson  received, 
It  does  not  clearly  appear  how,  a  cut  and 
some  abrasions  on  the  head.  They  fell  to 
the  ground,  Davidson  on  top.  After  some 
scuffle,  the  prisoner  cried,  "Take  him  off," 
and  they  were  separated.  Davidson  was 
not  laid  up  by  his  wounds,  and  was  "all 
right,"  as  stated  by  his  physician,  at  the 
time  of  the  trial,  which  was  within  six 
weeks  from  the  date  of  the  affray. 


The  first  error  assigned  to  the  action  of 

the  court  in  refusing  certain  Instructions 
asked  for  by  the  prisoner,  and  giving  of 
its  own  motion  in  lieu  thereof  the  follow- 
ing: 

"The  court  instructs  the  jury  that  W.  JL 
Davidson  had  the  right  to  require  the  ac- 
cused to  leave  his  premises,  and  that,  if  the 
accused  refused  to  leave  when  so  requested, 
the  said  Davidson  had  the  right  to  use  such 
force  as  was  necessary  to  eject  him  from 
his  premises." 

T^e  theory  of  the  prosecution  to  that  the 
prisoner,  having  refused  to  leave  immediate- 
ly upon  being  ordered  to  do  so,  thereby  be- 
came a  trespasser,  and  as  such  Davidson 
had  a  right  to  use  any  force  necessary  to  re- 
move him,  even  to  the  extent  of  assaulting 
him  with  a  deadly  weapon. 

The  prisoner  contends  that,  if  he  was  a 
trespasser  at  all,  the  trespass  was  of  the 
most  trivial  character,  as  he  was  neither  do- 
ing or  threatening  to  do  any  harm  to  Dav- 
idson or  his  property,  and  that  his  act  did 
not  Justify  the  assault  made  upon  him  with 
a  deadly  weapon,  and  that  he  had  a  right 
to  defend  himself  from  such  assault. 

The  instruction  as  given  contains  the  gen- 
eral rule,  which  is  sound  as  an  abstract 
proposition,  that  every  man  has  the  right  to 
defend  his  person  or  property,  but  it  ignores 
the  well-settled  and  important  modification 
of  the  rule  that  in  defense  of  person  or 
property  one  cannot,  except  in  extreme 
cases,  endanger  human  life  or  do  great  bod- 
ily harm.  The  law  is  clearly  stated  by  a 
learned  Judge  in  State  r.  Morgan,  25  N.  C 
180,  38  Am.  Dec.  714,  as  follows:  "When 
it  is  said  that  a  man  may  rightfully  use  as 
much  force  as  is  necessary  for  the  protec- 
tion of  his  person  and  property,  it  should 
be  recollected  that  this  rule  is  subject  to 
this  most  important  modification,  that  he 
shall  not,  except  in  extreme  cases,  endan- 
ger human  life  or  do  great  bodily  harm 
It  is  not  every  right  of  person,  and  still  les^ 
of  property,  that  can  lawfully  be  asserted, 
or  every  wrong  that  may  rightfully  be  re- 
dressed, by  extreme  remedies.  There  is  a 
recklessness— a  wanton  disregard  of  human- 
ity and  social  duty— in  taking,  or  endeavor- 
ing to  take,  the  life  of  a  fellow  being  in  or- 
der to  save  one's  self  from  a  comparatively 
slight  wrong,  which'  is  essentially  wicked 
and  the  law  abhors.  You  may  not  kill  be- 
cause yon  cannot  otherwise  effect  your  ob- 
ject, although  the  object  sought  to  be  ef- 
fected is  right  You  can  only  kill  to  save 
life  or  limb,  or  prevent  a  great  crime,  or  to 
accomplish  a  necessary  public  duty."  See, 
also,  1  Bish.  New  Cr.  Law,  S§  839,  841,  850. 

In  the  light  of  these  elementary  princi- 
ples, and  in  view  of  the  facts  of  this  case, 
it  is  clear  that  the  instruction  given  by  the 
court  was  erroneous,  calculated  to  mislead 
the  Jury,  and  very  prejudicial  to  the  rights 
of  the  prisoner.  Conceding  that  the  prison- 
er was  a  trespasser,  and  that  he  ought  to 


Va,) 


TBEVETT  T.  PBISON  ASS'N. 


873 


have  promptly  left  the  premises  when  or- 
'dered  to  do  ko,  still  this  did  not  justify  the 
assault  made  upon  him.  Davidson,  armed 
with  a  recently  sharpened  com  cutter,  ad- 
▼anclng  upon  the  prisoner,  and  saying  that 
he  would  see  about  his  leaving,  was  well  cal- 
culated to  excite  in  the  prisoner  apprehen- 
sion of  great  bodily  harm.  Under  such  cir- 
cumstances the  prisoner  had  the  right  to  de- 
fend himself,  within  the  limits  of  the  law, 
and  the  jury  should  have  been  so  Instructed. 

There  was  no  error  in  refusing  to  give  de- 
fendant's instruction  No.  2.  Although  the 
evidence  might  not  prove  a  malicious  cut- 
ting and  wounding  with  intent  to  maim,  dis- 
figure, disable,  and  kill,  the  defendant  was 
not  necessarily  entitled  to  an  acquittal;  for 
if  the  evidence  proved  an  unlawful  cutting 
and  wounding  with  such  intent,  or  merely 
an  assault  and  battery,  he  might  have  been 
convicted  of  either  of  these  latter  offenses, 
although  the  indictment  charged  a  mali- 
cious cutting  and  wounding  with  intent,  etc. 
Code,  S  4040;  Canada  v.  Com.,  22  Grat  809. 

It  was  error  to  refuse  defendant's  instruc- 
tlons  Nos.  8  and  4.  For  a  mere  trespass  upon 
land,  the  owner  has  no  right  to  assault  the 
trespasser  with  a  deadly  weapon,  the  re- 
sult of  which  may  be  to  IeIU  him  or  do  him 
great  bodily  harm.  The  question  involved 
in  these  two  instructions  has  been  consid- 
ered in  connection  with  instruction  **a," 
which  was  given  by  the  court  in  lieu  of 
Nob.  3  and  4,  and  need  not,  therefore,  be  fur- 
ther discussed. 

There  was  no  error  in  refusing  instruction 
No.  5,  asked  for  by  the  defendant.  That  in- 
struction is  so  plainly  erroneous  that  com- 
ment is  not  necessary. 

For  these  reasons  the  county  court  of 
Rockbridge  county  must  be  reversed,  the 
verdict  set  aside,  and  a  new  trial  awarded, 
to  be  had  in  accordance  with  the  views  here- 
in expressed. 


(9S  Va.  S8S) 
TRBVETT  V.  PRISON  ASS'N  OF  VIRr 
GINIA. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
14,  1900.) 

CHARITABLE    CORPORATION  —  LIABILITY   FOR 
TORTS— POLLUTION  OF  STREAM. 

1.  An  association  for  the  care  of  prisoners 
for  compensation,  which  is  managed  by  officers 
elected  by  itself,  makes  its  own  by-laws,  and 
has  the  right  to  hold  property,  is  not  exempt 
from  liability  for  its  torts  on  the  ground  that 
it  is  a  public  corporation,  though  its  objects 
are  of  a  benevolent  character,  and  it  is  requir- 
ed to  make  annual  reports  to  the  governor. 

2.  Plaintiff  used  the  water  of  a  stream  for 
domestic  purposes,  and  for  a  large  number  of 
cows,  whose  milk  and  butter  made  therefrom 
commanded  the  highest  market  price  on  ac- 
count of  their  purity.  Defendant,  who  owned 
and  managed  an  institution  on  said  stream 
above  plaintiff,  in  whi<;h  were  housed  several 
hundred  persons,  polluted  the  stream  by  empty- 
ing therein  large  quantities  of  refuse  water, 
urine,  and  excrement,  whereby  plaintiff's  dairy 
business  was  destroyed,  the  health  of  his  fam- 


ily seriously  injured,  and  the  market  value  of 
his  lands  greatly  lessened.  Held,  that  plaintiff 
was  entitled  to  damages  for  such  injuries  to 
health  and  property. 

Brror  to  circuit  court,  Henrico  county. 

Action  by  one  Trevett  against  the  Prison 
Association  of  Virginia.  From  a  Judgment 
sustaining  a  demurrer,  phiintiff  brings  error. 
Reversed. 

A.  R.  Courtney  and  Pollard  &  Pollard,  for 
plaintiff  in  error.  Robert  Stiles,  for  defend- 
ant in  error. 

KBITH,  J.  PhLlntiff  in  error  sued  the 
Prison  Association  of  Virginia  in  an  action  of 
trespass  on  the  case,  and  in  his  declaration 
states  that  he  is  the  owner  of  a  tract  of  land 
in  the  county  of  Henrico,  upon  which  he  and 
his  family  reside  and  carry  on  a  dairy  and 
butter  business  in  addition  to  ordinary  farm- 
ing operations,  keeping  a  large  number  of 
cows,  which  renders  a  supply  of  pure  water 
essential;  that  the  water  for  the  use  of  the 
stock  is  supplied  by  a  stream  which  was 
pure  and  uncontamiuated,  and  without  pollu- 
tion of  any  kind,  and  that  the  milk  and  but- 
ter from  the  cows  which  drank  the  water 
was  free  from  any  objection  or  4>dor,  and 
commanded  the  highest  price  on  the  market; 
that  the  defendant  in  error,  the  Prison  Asso- 
ciation of  Virginia,  became  the  owner  of  a 
certain  tract  of  land  upon  said  stream  above 
the  land  of  the  plaintiff,  so  that  the  water 
which  passed  through  the  plaintiff's  land,  and 
was  used  by  his  stock  and  family,  came 
through  the  defendant's  land;  that  the  de- 
fendant established  upon  its  land  a  school  for 
the  confinement  of  youthful  criminals,  known 
as  the  "Laurel  Industrhil  School,"  and  erect- 
ed thereon  numerous  buildings  for  their  ac- 
commodation, and  collected  and  quartered 
therein  several  hundred  persons,  and  furnish- 
ed the  buildings  with  washtubs,  bathtubs, 
urinals,  and  closets,  without  the  consent  of 
the  plaintiff,  and  against  his  protest,  and 
emptied  the  refuse  water,  urine,  and  excre- 
ment therefrom  into  the  stream,  and  thereby 
polluted  the  natural  and  pure  water  of  the 
stream  on  plaintiff's  lands  below,  and  by  rea- 
son thereof  broke  up  and  destroyed  his  dairy 
business,  seriously  injured  the  health  of  his 
family,  impaired  the  healthfulness  of  his 
home,  and  greatly  lessened  the  value  of  his 
property  in  the  public  estimation,  and  re- 
duced its  salable  value  in  the  market 

The  second  count  Is  substantially  identical 
with  the  first,  except  that  it  charges  the  de- 
fendant with  having  erected  wash  houses, 
urinals,  and  closets,  and  constructed  sewers 
from  them  to  the  stream  where  it  passes 
through  the  defendant's  lands,  and  by  means 
of  the  said  contrivances  the  defendant  emp- 
tied large  quantities  of  impure  water,  urine, 
excrement,  and  fecal  matter,  which  mingled 
with  the  water  therein,  and  by  the  natural 
flow  of  the  stream  polluted  the  water  of  the 
branch  in  and  upon  plaintiff's  farm  below, 
from  which  his  stock  and  milch  cows  had 
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to  ol^tain  tbelr  dally  supply  of  water  to  ntlB- 
fy  tbe  demands  ot  natnre. 

The  third  count  is  to  the  same  effect,  with 
the  additional  allegation  that  by  reason  of 
the  impurities  carried  into  it  by  means  of 
the  sewers  erected  by  the  defendant  not  only 
was  the  water  contaminated,  but  that  tiie  at- 
mosphere about  plaintiff's  home  became  Im- 
pregnated with  microbes  of  typhoid  fever  and 
malaria,  and  was  made  in  every  way  injuri- 
ous to  health,  and  In  consequence  thereof  the 
healthfulness  of  the  plaintiff's  farm  was  de- 
stroyed, and  that  of  his  family  seriously  im- 
paired. By  reason  of  the  premises  plaintiff 
claims  to  have  suffered  damage  to  the  extent 
of  $2,000,  for  which  be  sues. 

The  defendant  demurred  to  this  declara- 
tion, the  demurrer  was  sustained,  the  suit  dis- 
missed, and  a  writ  of  error  was  obtained 
from  this  court  by  the  plaintiff. 

The  first  objection  interposed  by  defendant 
in  error  is  that  it  is  not  liable  to  be  sued  for 
its  torts,  and  in  support  of  this  proposition 
relies  upon  the  recent  case  of  Mala's  Adm'r 
V.  Directors,  etc.  (Va.)  84  S.  B.  617.  It  was 
there  held  that  "an  examination  of  the  stat- 
utes creating  and  continuing  this  hospital 
shows  that  it  was  created  and  exists  for  pure- 
ly goven^mental  purposes,  and  is  under  the 
exclusive  ownership  and  control  of  the  state. 
It  has  no  stockholders,  no  members  even,  ex- 
cept directors,  having  no  interest  in  it  or  its 
affairs,  who  are  appointed  by  the  governor 
by  and  with  the  consent  of  the  senate,  and 
are  in  fact  public,  rather  than  corporate,  of- 
ficials, endowed  with  a  corporate  being  for  a 
more  convenient  administration  of  the  duties 
Imposed  upon  them  by  law,  and  are  made  li- 
able to  fines  for  any  failure  to  perform  their 
duties. 

"The  moneys  necessary  to  defray  the  ex- 
penses of  maintaining  and  caring  for  its  in- 
mates is  provided  by  annual  appropriations 
made  by  tbe  general  assembly  out  of  the 
public  treasury,  and  the  manner  of  keeping 
and  disbursing  its  funds  is  prescribed  by  stat- 
ute. The  directors  are  required  to  make 
quarterly  reports  to  the  auditor  of  public  ac- 
counts showing  in  detail  how  they  have  been 
disbursed,  and  to  report  annually  to  the  gov- 
ernor, for  the  Information  of  the  general  as- 
sembly, the  condition  of  the  hospital,  and  the 
sums  received  and  disbursed  by  them." 

The  prison  association  is  not  such  a  corpo- 
ration. It  is  a  voluntary  association  of  Indi- 
viduals, who  procured  a  charter  for  certain 
specified  objects.  It  is  not  controlled  by  the 
state,  but  by  its  own  corporate  officials.  It 
makes  and  enforces  its  own  by-laws  and  reg- 
ulations for  the  management  of  its  affairs  and 
property.  It  is  invested  with  all  powers, 
rights,  and  privileges  conferred,  and  made 
subject  to  all  the  respoDsibilitles,  regulations, 
and  restrictions  imposed,  by  the  common  law 
and  the  statutes  of  this  commonwealth  upon 
corporate  bodies.  It  may  acquire  and  bold 
property,  the  value  of  the  real  estate  held 
by  it  being  Umited  to  $100,000.    Its  general 


objects,  It  may  be  conceded,  are  of  a  benevo- 
lent character,  as  they  look  to  the  improve- 
ment of  the  government,  discipline,  and  gen- 
eral management  of  prisons  within  this  state, 
and  the  amelioration  of  the  condition  of  pris- 
oners, but  for  its  services  In  this  behalf  it  re- 
ceives a  reasonable  compensation;  and,  while 
its  officers  are  required  "to  make  an  annual 
report  of  their  work  to  the  general  assembly 
of  Yirginia,"  that  does  not  constitute  it  a  pub- 
lic corporatl(N[i,  and  give  it  Immunity  from 
responsibility  for  its  torts. 

In  1  Wood,  Nuls.  (8d  Ed.)  S  «27,  it  is  said: 
**The  right  of  a  riparian  owner  to  have  the 
water  of  a  stream  come  to  him  In  its  natural 
purity  is  as  well  recognized  as  the  right  to 
have  it  fiow  to  his  land  in  its  usual  fiow  and 
volume.  But  in  reference  to  this,  as  with  the 
air,  it  is  not  every  interference  with  the  wa- 
ter that  Imparts  impurities  thereto  that  is 
actionable,  but  only  such  as  Impart  to  the  wa- 
ter such  impurities  as  substantially  Impair 
its  value  for  the  ordinary  purposes  of  life,  and 
render  it  measurably  unfit  for  domestic  pur- 
poses, or  such  as  causes  unwholesome  or  of- 
fensive vapors  or  odors  to  arise  from  the  wa- 
ter, and  thus  impairs  the  comfortable  or  bene- 
ficial enjoyment  of  property  in  its  vicinity,  or 
such  as,  while  producing  no  actual,  sensible 
effect  upon  the  water,  are  yet  of  a  character 
calculated  to  disgust  the  senses,  such  as  the 
deposit  of  the  carcasses  of  dead  animals  there- 
in, or  the  erection  of  privies  over  a  stream,  or 
any  other  use  calculated  to  produce  nausea 
or  disgust  in  those  using  the  water  for  the  or- 
dinary purposes  of  life,  or  such  as  impair  its 
value  for  manufacturing  purposes." 

Tbe  great  principle  upon  which  the  law  as 
thus  stated  rests  is  that  every  man  must  use 
his  own  proi>erty  so  as  to  not  injure  that  of 
another.  It  is  true,  as  urged  by  counsel  for 
defendant  in  error,  that  the  operation  of  this 
principle  is  qualified  by  another  maxim  found- 
ed in  natural  law,  that  he  who  exercises  only 
his  own  legal  rights  injures  no  one.  The  mo- 
tive, good  or  bad,  which  influenced  the  action 
complained  of  is  generally  of  no  importance 
whatever;  for  It  Is  well  stated  by  an  eminent 
writer  upon  this  subject  that,  "Whatever  one 
has  a  right  to  do.  another  can  have  no  right 
to  complain  of."  Oooley,  Torts,  p.  630,  §  6. 
If,  therefore,  a  lawful  act  Is  done  in  a  lawful 
manner,  though  another  may  be  injured  by  It, 
the  law  affords  no  remedy.  It  is  damnum  abs- 
que injuria. 

As  was  said  by  the  court  in  Merrifield  v. 
City  of  Worcester,  110  Mass.  219:  "Cultivat- 
ing and  fertilizing  the  lands  bordering  on  the 
stream,  and  in  which  are  its  sources,  their 
occupation  by  farm  houses  and  other  erections, 
will  unavoidably  cause  impurities  to  be  car- 
ried into  the  stream.  As  the  lands  are  sub- 
divided, and  their  occupation  and  use  become 
multifarious,  these  causes  will  be  rendered 
more  operative,  and  tl^elr  effects  more  percei)- 
tlble.  The  water  may  thus  be  rendered  un- 
fit for  many  uses  for  which  it  had  before  been 
suitable,  but,  so  far  as  that  condition  results 
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only  fEom  reaiODable  use  of  the  stream  in  ac- 
cordance with  the  common  right,  the  lower 
riparian  proprietor  has  no  remedy. 

"When  the  population  became  dense,  and 
towns  or  villages  gather  along  its  banks,  the 
stream  naturally  and  necessarily  suffers  still 
greater  deterioration.  Roads  and  streets 
crossing  it  or  running  by  its  side,  with  their 
gutters  and  sluices  discharging  into  it  their 
surface  water  collected  from  over  large  spa- 
ces, and  carrying  with  it  in  suspension  the 
loose  and  light  material  that  Is  thus  swept  off, 
are  abundajit  sources  of  impurity,  ^against 
which  the  law  affords  no  redress  by  action/' 

The  wrong  complained  of  in  the  declaration 
under  consideration  differs  widely  from  that 
pollution  of  water  incident  to  the  causes  ad- 
verted to  in  the  foregoing  quotation.  Here 
it  is  charged  not  only  that  privies  were  erect- 
ed for  the  accommodation  of  a  great  number  of 
people*  but  also  that  the  defendant  "emptied 
refuse  water,  urine,  and  excrement  therefrom 
into  the  stream,"  and  in  other  counts  it  is 
charged  that  this  was  done  by  means  of  sew- 
ers specially  constructed  for  that  purpose. 
Privies  are  prima  fade  nuisances,  and,  "al- 
though necessary  and  indispensable  in  con- 
nection with  the  use  of  property  for  the  ordi- 
nary purposes  of  habitation,  yet  if  they  are 
built  or  are  allowed  to  remain  in  such  a  con- 
dition aM  to  annoy  others  in  the  proper  enjoy- 
ment of  their  property,  *  *  *  they  are 
nuisances  in  fact,  and  render  the  person  erect- 
ing or  using  them  liable  for  all  the  injurious 
consequences  flowing  therefrom." 

"The  pollution  of  the  water  by  artificial 
drainage,  which  causes  sewage  to  flow  into 
a  stream,  spring,  or  well,  whether  done  by  a 
municipal  corporation  or  an  individual,  con- 
stitutes a  nuisance  which  entitles  the  own- 
er to  damages  therefor;  the  rule  being  that 
a  municipal  corporation  has  no  more  right 
to  injure  the  waters  of  a  stream  or  the  prem- 
ises of  an  individual  than  a  natural  person.*' 
1  Wood,  Nuis.  (3d  Ed.)  If  427,  579. 

In  Chapman  v.  City  of  Rochester,  110  N. 
Y.  273,  18  N.  B.  88»  1  L.  R.  A.  286,  the  de- 
fendant constructed  certain  sewers,  and 
through  them  discharged  not  only  surface 
water,  but  the  sewage  from  houses,  and  the 
contents  from  a  large  number  of  water- 
closets»  in  Thomas  creek,  above  plaintiff's 
land,  so  as  to  render  its  water  unfit  for  use, 
and  covered  its  banks  with  filthy  and  un- 
wholesome sediment.  '*These  and  other 
facts,''  said  the  court,  "well  warranted  the 
condurion.  of  the  trial  court  that  the  act 
of  the  defendant  in  thus  empting  its  sew- 
ers constituted  an  offensive  and  dangerous 
nuisance.  •  ♦  •  The  filth  of  the  city 
does  not  flow  naturally  to  the  lands  of  the 
plaintiff,  as  surface  water  finds  its  level,  but 
is  carried  thither  by  artificial  arrangements 
prepared  by  the  city,  and  for  which  it  is  re»- 
sponsible.  *  *  *  The  case  comes  within 
the  general  role  which  gives  to  a  person  in- 
jured by  the  pollution  of  air  or  water,  to 
the  use  of  which,  in  its  natural  condition. 


he  Is  entitled,  an  action  against  the  party, 
whether  it  be  a  natural  person  or  a  corpora- 
tion who  causes  that  pollution." 

The  case  of  Mayor,  etc.,  of  Baltimore  v. 
Warren  Mfg.  Co.,  59  Md.  96^  is  instructive. 
The  city  of  Baltimore  asked  an  injunction 
against  the  defendants  to  restrain  them 
from  polluting  Gunpowder  river,  the  source 
of  its  supply  of  water  for  drinking  and  other 
purposes.  The  defendant  was  an  upper  ri- 
parian proprietor,  and  the  charge  against  It 
was  that  it  discharged,  or  knowingly  suf- 
fered or  permitted  to  be  discharged,  into 
said  stream  refuse  water  from  its  factory, 
impregnated  with  divers  injurious  ingre- 
dients and  substances,  put  into  the  same  by 
the  defendants  at  its  factory,  whereby  the 
water  was  rendered  less  pure  and  fit  for 
use  by  man  as  drinking  water.  This  charge 
was  held  to  be  too  vague  as  to  the  nature 
and  character  of  the  defilement,  but  the  ad- 
ditional charge  that  he  erected,  maintained, 
and  used  divers  large  privies  and  hog  pens 
at  or  near  said  factory,  the  excrement  and 
filth  whereof  the  defendants  caused  or  will- 
fully suffered  and  permitted  to  be  dischar- 
ged into  the  waters  of  Gunpowder  river, 
whereby  the  water  of  the  stream  was  great- 
ly polluted,  was  held  to  be  cause  for  the  in- 
junction. 

Tracing  the  law  from  the  time  of  Lord 
Ooke  to  more  recent  times,  the  court,  speak- 
ing through  Judge  Alvey,  declares  that  "all 
common-law  authorities  agree  that  a  ripari- 
an owner  has  the  right  to  the  natural  stream 
of  water  fiowing  by  or  through  his  land, 
in  its  ordinary  natural  state,  both  as  to  its 
quantity  and  qpality,  as  incident  to  the 
right  to  the  land  on  or  through  which  the 
water  course  runs.  •  ♦  •  If,  therefore," 
said  the  court,  "the  defendants,  being  up- 
per riparian  proprietors,  and  as  such  enti- 
tled to  the  ordinary  use  of  the  water,  in- 
cluding the  right  to  apply  it  in  a  reasonable 
way  to  purposes  of  trade  and  manufacture, 
are  using  the  water  of  the  stream  in  an  un- 
reasonable manner,  and  have  defiled  the 
same  in  such  manner  and  to  such  an  extent 
as  to  operate  an  actual  invasion  of  the  rights 
of  the  complainants,  the  latter  are  entitled 
to  redress  by  action  at  law,  -and,  in  case  tbe 
nuisance  be  continued,  to  summary  relief 
by  injunction.    ♦    ♦    • 

"What  nature  and  extent  of  pollution  of 
the  stream  will  call  for  the  active  interfer- 
ence of  the  court  is  not  in  all  cases  easy  to 
define.  It  is  not  every  Impurity  imparted  to 
the  water,  however  small  in  degree,  that  will 
be  the  subject  of  an  injunction.  Ail  running 
streams  are,  to  a  certain  extent  polluted; 
and  especially  are  they  so  when  they  fiow 
through  populous  regions  of  country,  and 
the  waters  are  utilized  for  mechanical  and 
manufacturing  purposes.  The  washings  of 
the  manured  and  cultivated  fields,  and  the 
natural  drainage  of  the  country,  of  neces- 
sity, bring  many  impurities  to  the  stre^ 
but  these  and  the  like  sources  of  poll 
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.*annot,  ordinarily,  be  restrained  by  the 
jourt.  Therefore,  when  we  speak  of  the 
right  of  each  riparian  proprietor  to  have 
the  water  of  a  natural  stream  flow  through 
his  land  in  its  natural  purity,  those  de- 
sciiptiye  terms  must  be  understood  in  a 
comparative  sense;  as  no  proprietor  does 
receive,  nor  can  he  reasonably  expect  to  re- 
ceive, the  water  in  a  state  of  entire  purity. 
But  any  use  that  materially  fouls  and  adul- 
terates the  water,  or  the  deposit  or  dis- 
charge therein  of  any  filthy  or  noxious  sub- 
stance, that  80  far  affects  the  water  as  to  im- 
pair its  value  for  the  ordinary  purposes  of 
life,  will  be  deemed  a  violation  of  the  rights 
of  the  lower  riparian  proprietor,  and  for 
which  he  will  be  entitled  to  redress.  Any- 
thing that  renders  the  water  less  wholesome 
than  when  in  its  ordinary  natural  state,  or 
which  renders  it  offensive  to  taste  or  smell, 
or  that  la  naturally  calculated  to  excite  dis- 
gust in  those  using  the  water  for  the  ordi- 
nary purposes  of  life,  will  constitute  a  nui- 
sance, and  for  the  restraint  of  which  a  court 
of  equity  will  interpose." 

The  case  before  us  measures  fully  up  to 
the  careful  statement  of  the  law  in  the 
opinion  Just  quoted.  If  the  averments  of 
the  declaration  before  us  are  true,  the  water 
is  utterly  unfit  for  its  primary  uses.  It 
would  be  disgusting  to  the  senses  and  in- 
jurious to  the  health.  It  Is  a  matter  of  com- 
mon knowledge  that  nothing  is  more  sus- 
ceptible to  contaminating  influences  than 
milk,  and  its  odor,  its  taste^  and  its  whole- 
Bomeness  are  alike  affected  by  the  conditions 
to  which  it  may  be  exposed.  It  is  the  prin- 
cipal food  of  the  feeble  ani  the  young,  and 
therefore  to  make  it  and  keep  it  pure  and 
free  from  all  contaminating  influences  is  of 
great  importance;  but,  apart  from  the  pos- 
sible effect  upon  the  health,  who  would  not 
be  nauseated  at  the  idea  that  the  milk  he 
drinks  was  obtained  from  cows  supplied  with 
water  from  so  foul  a  source  as  described  in 
this  declaration?  It  does  not  set  out  one  of 
those  slight  interferences  the  law  passes  over 
as  too  trifling  to  be  considered,  but  a  sub- 
stantial, and  indeed  a  destructive,  impair- 
ment of  the  value  of  the  water  for  all  of 
its  primary  uses. 

Defendant  in  error  laid  great  stress  upon 
the  case  of  Goal  Ck>.  v.  Sanderson,  113  Pa. 
St.  126.  Its  authority  is  much  diminished 
by  the  fact  that  the  supreme  court  of  Penn- 
sylvania, upon  the  same  case,  between  the 
same  parties,  had  reached  an  opposite  con- 
clusion in  86  Pa.  St.  401,  and  by  the  further 
fact  that  in  the  last  case  three  of  the  Judges 
dissented  of  a  court  of  seven.  That  was  a 
suit  brought  by  Sanderson  and  wife  against 
the  Pennsylvania  Coal  (Company  to  recover 
damages  for  the  pollution  by  the  defendant 
of  a  stream  of  water  which  flowed  through 
the  philntifl's  grounds  by  the  discharge  of 
wat^  into  it  from  the  defendant's  mines. 
The  syllabus  states,  among  other  things,  that 


"the  use  and  enjoyment  of  a  stream  of  pure 
water  for  domestic  purposes  by  the  lower 
riparian  owners,  who  purchased  their  land, 
built  their  houses,  and  laid  out  their  grounds 
before  the  opening  of  the  coal  mine,  the 
acidulated  waters  from  which  rendered  the 
stream  entirely  useless  for  domestic  pur- 
poses, must  ex  necessitate  give  way  to  tbe 
interests  of  the  community,  in  order  to  per- 
mit the  development  of  the  natural  resoorcea 
of  the  country,  and  to  make  possible  tlie 
prosecution  of  the  lawful  business  of  mining 
coal."   • 

Whether  the  right  of  the  individual  under 
like  conditions  would  with  us  yield  to  the 
public  interest,  except  upon  payment  of  prop- 
er compensation,  is  a  question  which  we  need 
not  now  decide. 

That  damages  resulting  to  another,  from 
the  natural  and  lawful  use  of  his  land  by 
the  owner  thereof,  are,  in  the  absence  of 
malice  or  negligence,  damnum  absque  In- 
juria, as  stated  in  that  case,  there  can  be 
no  question;  and  there  is  great  force  in  the 
position  of  the  court  that  the  def^idant  did 
nothing  to  change  the  character  of  the  wat^ 
or  diminish  its  purity  save  what  resulted 
from  the  natural  use  and  enjoyment  of  its 
own  property.  Mining  coal  was  a  lawful 
business.  It  could  not  be  carried  on  with- 
out freeing  the  mine  from  the  water  which 
percolated  into  it  All  mine  water  is  acidu- 
lated and  unfit  for  domestic  use.  It  was 
pumped  out  of  the  mine,  and  by  the  force  of 
gravity  and  the  natural  conformation  of  the 
land  it  passed  into  and  polluted  the  stream 
which  fiowed  through  the  premises  of  the 
plaintiff.  As  was  said  by  the  court:  ^'liie 
defendants  having  brought  nothing  on  to  the 
land  artificially,  the  water  as  it  poured  into 
Meadow  brook  is  the  water  which  the  mine 
naturally  discharged.  Its  impurity  arises 
from  natural,  not  artificial,  causes.  A  mine 
cannot,  of  course,  be  operated  elsewhere  than 
where  the  coal  is  naturally  found,  and  the 
discharges  are  necessarily  incident  to  it"  It 
appears,  moreover,  '^at  the  community  in  and 
around  Scranton,  including  the  complainant, 
is  supplied  with  abundant  pure  water  from 
other  sources.  There  is  no  complaint  as  to 
any  injurious  effect  from  this  water  to  the 
general  health.  The  community  does  not 
complain  on  any  grounds.  The  plaintiff's 
grievance  is  for  a  mere  personal  inconven- 
ience, and  we  are  of  opinion  that  mere  privato 
personal  inconvenience,  arising  in  this  way 
and  under  such  circumstances,  must  yield 
to  the  necessities  of  a  great  public  industry, 
which,  although  in  the  hands  of  a  private 
corporation,  subserves  a  great  public  interest 
To  encourage  the  development  of  the  great 
natural  resources  of  a  country,  trifling  incon- 
veniences to  particular  persons  must  some- 
times give  way  to  the  necessitiea  of  a  great 
community." 

We  have  quoted  thus  fully  from  this  case, 
not  that  we  mean  to  approve^  or  that  we 
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preiume  to  disapprove,  the  law  as  stated  in 
that  case,  but  merely  to  show  that  it  has  no 
▼ery  close  analogy  to  the  one  before  us. 

The  case  of  Merrifield  v.  City  of  Worces- 
ter, 110  Mass.  216,  and  that  of  Morse  ▼. 
Same,  139  Mass.  389,  2  N.  E.  694,  were  suits 
against  the  city  of  Worcester  for  polluting 
a  stream  by  emptying  into  it  the  sewage  of 
the  city,  and  it  was  held  that  there  can  be 
no  recovery  against  the  city  for  the  pollution 
BO  far  as  it  is  attributable  to  the  plan  of 
sewerage  adopted  by  the  city,  but  only  so 
far  as  it  is  attributable  to  the  improper  con- 
struction or  unreasonable  use  of  the  sewers, 
or  negligence  or  other  fault  of  the  city  in 
the  care  or  management  of  them. 

Passages  from  the  opinions  in  these  two 
cases  may  be  cited  aa  antagonistic  to  the  views 
hereinbefore  expressed,  but  we  think  that  the 
case  of  Washburn  &  Moen  Mfg.  Ck).  v.  City  of 
Worcester,  116  Mass.  458,  will  solve  all  the 
apparent  difficulties  which  may  be  thus  sug- 
gested. It  there  appears  that  the  city  of 
Worcester,  in  the  construction  of  Its  water- 
works, acted  under  a  statute  which  made 
provision  **for  the  assessment  under  special 
proceedings  of  damages  to  all  parties  whose 
estates  are  thereby  injured,"  and  the  city 
was,  of  course,  held  not  to  be  liable  to  an 
action  at  law  or  bill  in  equity  for  injuries 
which  were  the  necessary  results  of  the  ex- 
ercise of  the  powers  thus  conferred.  Said 
the  court:  "But  if  by  an  excess  of  the  pow- 
ers granted,  or  negligence  in  the  mode  of 
carrying  out  the  system  legally  adopted,  or 
in  omitting  to  take  due  precautions  to  guard 
against  consequences  of  its  operation,  a  nui- 
sance is  created,  the  city  may  be  liable  to 
indictment  in  behalf  of  the  public,  or  to  suit 
by  individuals  suffering  special  damage."  So 
that  these  cases  are  in  harmony  with  the 
entire  current  of  authority. 

We  are  of  opinion  that  the  Judgment  of 
the  circuit  court  must  be  reversed. 


(98  Va.  m) 

GILLESPIE   V.   COLEMAN. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

14,  1900.) 

▲PPBAI^  AND  ERRORr-FINAL  ORDER. 

An  order  sustaining  a  demurrer  to  a  dec- 
laration or  amended  declaration,  without  a 
Judgment  of  dismissal,  is  not  final,  so  that  writ 
of  error  authorized  by  Code,  §  3454,  in  an  ac- 
tion at  law,  only  in  case  of  final  judgment, 
will  not  Ue. 

Error  to  circuit  court,  Wytheville  county. 

Action  by  Gillespie  against  Coleman,  sher- 
iff. Demurrers  were  sustained  to  the  declara^ 
tion  and  amended  declaration,  and  plaintiff 
brings  error.    Dismissed. 

Camm  Patteson  and  A.  S.  Hall,  for  plain- 
tiff in  error.  H.  D.  Flood,  for  defendant  in 
error. 

BUCHANAN,  J.  The  action  of  the  court 
In  sustaining  demurrers  to  the  plaintiff's  orig- 


inal and  amended  declarations  Is  complained 
of.  The  order  of  the  court  upon  neither  de- 
murrer waa  final.  In  sustaining  the  demur- 
rer to  the  original  declaration,  leave  was  giv- 
en to  amend,  and  puraruant  to  that  order  an 
amended  declaration  was  filed.  The  court 
was  of  opinion  that  the  amended  declaration 
was  not  sufficient,  and  sustained  the  demur- 
rer to  it,  but  did  not  dismiss  the  case. 

From  some  chancery  orders,  although  there 
la  no  final  decree  in  the  case,  it  is  provided  by 
statute  that  an  appeal  may  be  taken.  Code, 
§  3454.  But  the  statute  makes  no  provision 
for  a  writ  of  error  in  an  action  at  law  until 
there  is  a  final  Judgment    Id. 

The  sustaining  or  overruling  of  a  demurrer 
to  a  declaration  is  not  final.  To  make  it  final 
In  the  former  case,  there  must  be  a  Judgment 
of  dismissal;  and  in  the  latter,  a  Judgment 
for  the  amount  or  thing  sought  to  be  recover- 
ed, or  some  order  which  puts  an  end  to  the 
case.  See  Hancock  v.  Railroad  Co.,  8  Grat 
328;  Trevilian  v.  Railroad  Co.,  Id.  312;  Jeter 
V.  Board,  27  Grat  910;  Tucker  v.  Sandridge^ 
82  Va.  532;  4  Minor,  Inst  (3d  Ed.)  1064-1066; 
2  Enc.  PL  &  Prac.  114  et  seq.,  where  aathori- 
ties  generally  are  collected. 

From  anything  that  appears  in  the  record, 
this  case  is  still  pending  in  the  trial  coort,  and 
another  amended  declaration  might  be  filed 
there,  and  further  proceedings  had  in  th« 
case. 

No  final  Judgment  having  been  rendered  in 
the  case,  this  writ  of  error  must  be  dismissed 
aa  improvidently  awarded. 


(W  V&.  27S) 
KOSS  et  al.  v.  KASTELBBRG  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
•    14,  1900.) 

WILLS-PROPERTY  BEQUEATHED— BANK  DE- 
POSIT. 

A  bequest  of  "all  horses,  harnesses,  wag- 
ons, machinery,  and  all  other  personal  property 
used  in  my  butchering  business,  including  all 
choses  in  action,"  does  not  pass  a  bank  deposit, 
it  appearing  that  the  account  was  resorted  to 
in  connection  with  testator's  general  business; 
that  accounts  were  paid  out  of  it  in  no  wise 
connected  with  his  butchering  bnsiness:  that 
it  was  not  at  all  necessary  to  the  conduct  of 
that  business,  which  was  an  established  and 
profitable  one;  that  there  were  motives  for 
opening  the  account  growing  out  of  a  contem- 
plated visit  abroad;  and  that  there  were  ac- 
counts due  by  customers  to  the  butcher  busi- 
ness satisfying  the  provision  as  to  choses  in 
action. 

Appeal  from  circuit  court,  Henrico  county. 

Suit  between  Koss  and  others  and  Kastel- 
berg  and  others.  From  an  adverse  decree, 
Koss  and  others  appeal.    Reversed. 

B.  T.  Barrett  and  J.  R.  V.  Daniel,  for  appel- 
lants. L.  O.  Wendenburg  and  Anderson  & 
Anderson,  for  appellees. 

KEITH,  P.  The  bill  In  this  case  was  filed 
in  the  circuit  court  of  Henrioo  county  xo  have 
the  will   of  Rudolph  Kastelberg  construed. 
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The  third  and  fourth  clausefl  of  the  wUl  are 
as  follows: 

"Third.  I .  glTe  and  bequeath  onto  to  my 
four  sons,  R.  L.  Kastelberg,  Jos.  F.  Kastel- 
berg,  Chas.  H.  Kastelberg,  and  William  Kaa- 
telberg,  all  my  horses,  hai'ness,  wagons,  ma- 
chinei*y,  and  all  other  personal  property  used 
in  my  butchering  business,  including  all  chos- 
es  in  action,  to  be  held  by  them  jointly  and  in 
fee  simple. 

^'Fourth.  I  give,  devise,  and  bequeath  unto 
my  beloved  wife,  Lena  Kastelberg,  and  all  our 
children,  all  my  real  estate,  as  well  as  any 
other  property  not  heretofore  bequeathed,  to 
be  held  by  them  Jointly  and  in  fee  simple,  the 
share  of  my  said  wife  being  the  same  as  the 
share  of  each  child;  and,  should  any  child  die 
before  I  do  leaying  children,  then  the  share  of 
such  child  shall  descend  to  his  or  her  chil- 
dren per  stirpes;  and,  should  my  wife  fail 
for  any  reason  to  receive  or  collect  the  policy 
of  Insurance  taken  out  on  my  life  for  her  ben- 
efit in  the  Mutual  Life  Insurance  Company 
of  New  York,  then  she  shall  receive  her  dower 
interest  in  my  real  estate  in  lieu  of  the  pro- 
vision made  in  this  clause  of  my  will  for  her 
benefit" 

The  testator  had  conducted  the  business  of 
a  butcher  in  the  city  of  Richmond,  and  at  the 
time  of  his  death,  as  appears  by  the  report  of 
the  commissioner,  was  possessed  of  the  fol- 
lowing personal  property:  Certain  rents  that 
were  due  him;  a  balance  on  deposit  in  the 
State  Bank  of  Virginia;  cash  in  safe-deposit 
box  of  the  First  National  Bank  of  Virginia; 
stock  in.  the  United  Banking  &  Building  Fund 
Association;  balance  in  bank  to  the  credit  of 
R.  Kastelberg's  Sons,  but  which  it  is  admitted 
belonged  to  the  testator;  certain  farm  stock 
and  farm  implements  mentioned  in  the  re- 
port; and  debts  by  open  account  from  hif 
customers  which  amounted  to  about  $1,000. 

The  commissioner  was  further  directed  to 
report  the  interest  of  the  parties  in  this  cause 
in  the  personal  estate.  In  order  to  do  so,  it 
became  necessary  to  construe  the  clauses  of 
the  will  already  quoted,  and  he  was  of  opin- 
ion, and  so  reported,  that  the  third  clause 
passed  to  the  four  sons  of  the  testator  the 
horses,  harness,  wagons,  and  machinery  used 
in  the  butchering  business,  and  accounts  due 
to  that  bnslneas  by  customers,  but  did  not 
carry  the  balances  in  bank  and  other  choses 
in  action. 

To  this,  report  the  executors  of  Kastelberg 
filed  four  exceptions,  all  of  which  were  over- 
ruled except  the  second,  which  is  as  follows: 

"Because  he  reports  the  $3,973.61  in  the 
First  National  Bank  to  the  credit  of  R.  Kas- 
telberg's  Sons  does  not  pass  under  the  third 
clause  of  the  will  to  R.  Kastelberg's  four 
sons,  but  to  his  estate." 

We  are  of  opinion  that  this  exception  should 
not  have  been  sustained.  While  the  account 
stood  in  the  name  of  Kajstelberg's  Sons,  the 
commissioner  found,  and  In  this  respect  the 
report  is  not  controverted,  that  this  sum  be- 
longed to  Rudolph  Kastelberg,  deceased,  and 


passed  under  hts  will.  It  is  claimed  that  it 
Is  embraced  in  the  third  clause  because  it  is 
a  chose  In  action.  A  balance  in  bank  to  the 
credit  of  a  depositor  is,  strictly  speaking,  a 
chose  in  action.  It  is  often  treated,  bow- 
ever,  as  ready  money,  and  whether  it  is  to  be 
regarded  in  a  particular  case  as  the  one  or  the 
other  will  depend  upon  all  the  smrronnding 
circumstances,  and  the  conclusion  reached 
will  be  in  accordance  with  the  cardinal  rule 
of  construction  which  requires  courts  to  ascer- 
tain from  the  will  the  true  intent  of  the  tea- 
tator,  and,  if  possible,  give  effect  to  it. 

The  third  clause  bequeaths  to  his  four  sons 
"all  horses,  harness,  wagons,  machinery,  and 
all  other  personal  property  used  in  my 
butchering  business,  including  all  choses  in 
action.**  Those  who  claim  a  balance  in  bank 
by  virtue  of  the  third  clause  must  show,  not 
only  that  it  constitutes  a  chose  in  action,  but 
that  it  was  used  in  connection  with  the  butch- 
ering business;  for  It  is  not  every  chose  in 
action  of  which  the  testator  died  possessed 
which  passes  under  this  clause,  but  only  such 
choses  in  action  as  comply  with  the  other 
term  of  the  description,  and  are  shown  to 
have  been  used  in  the  business  conducted  by 
the  testator.  This  seems  to  be  conceded  by 
appellees.  The  term  "chose  in  action**  is 
sufiSdently  broad  to  embrace  all  tiie  items  of 
property  set  out  in  the  report  of  the  com- 
missioner except  the  farm  ^tock  and  farm 
Implements,  which  were  of  little  value;  yet 
the  appellees  only  excepted  to  so  mu(^  of  the 
report  as  pertains  to  the  balance  of  $3,973.61 
standing  in  the  name  of  Kastelberg's  Sons, 
$2,571.54  on  deposit  in  the  State  Bank  of 
Virginia,  stock  in  the  United  Banking  ft 
Building  Fund  Association  amounting  to 
$820.75,  and  Interposed  no  exception  to  the 
amount  of  cash  in  safe-deposit  box  in  the 
First  National  Bank  of  Virginia  amounting  to 
$4,000.  It  is  very  clear  from  the  decree  of 
the  circuit  court,  read  In  connection  with  the 
pleadings,  the  report,  and  the  exceptions 
thereto,  that  the  learned  Judge  had  the  same 
view  with  respect  to  the  proper  construction 
of  the  third  dause  of  the  will  which  we  en- 
tertain; that  is  to  say,  that  only  such  choses 
in  action  passed  under  It  as  were  used  in  con- 
nection with  the  business  of  the  testator. 

In  sustaining  the  appellees*  second  excep- 
tion to  the  commissioner's  report,  the  cir- 
cuit court  seems  to  have  been  controlled  by 
the  fact  that  the  testator  had  opened  an  ac- 
count with  the  First  National  Bank  of  Vir- 
ginia in  the  name  of  R.  Kastelberg's  Sons,  and 
was  further  of  opinion  that  the  evidence  was 
sufl^cient  to  show  that  it  was  opened  for  the 
convenience  of,  and  used  in  connection  with, 
the  business,  and  the  evidence,  without  doubt, 
lends  a  good  deal  of  force  to  that  view.  Up- 
on the  whole  record,  however,  we  do  not  find 
it  conclusive.  It  appears  that  that  account 
was  resorted  to  in  connection  with  the  gen- 
eral business  of  the  testator;  that  accounts 
were  paid  out  of  it  in  no  wise  connected 
with  his  business  aa  butcher;   that  it  was 
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not  at  all  necessary  to  the  conduct  of  that 
business,  which  was  an  established  and 
profitable  one.  When  we  find  that  there 
were  other  motives  for  opening  this  account 
growing  out  of  his  visit  to  Europe,  then  in 
contemplation;  that  there  was  other  per- 
sonal property  and  choses  in  action  which 
fully  answered  all  the  requirements  of  the 
third  clause  of  the  will,— that  is  to  say,  the 
accounts  due  by  customers  to  his  business 
as  butcher,— we  are  satisfied  that  the  testa- 
tor did  not  intend  that  this  item  should  pass 
to  his  four  sons,  but  that  it  should  be  dis- 
tributable among  all  of  his  children. 

Thei*e  is  another  consideration  which  Is 
entitled  to  some  weight  All  of  the  testa- 
tor's children  were,  it  is  to  be  presumed,  the 
equal  objects  of  his  care,  aftection,  and 
bounty.  Equity  delights  in  equality,  and, 
while  it  win  do  no  riolence  to  language  or 
wrest  words  from  their  natural  meaning  to 
accomplish  tl^at  result,  it  will  not  be  with- 
out force  in  a  case  of  doubtful  construction. 

We  are  of  opinion  that  the  circuit  court 
erred  in  sustaining  the  exception  to  the  com- 
missioner's report,  and  its  decree  la  there- 
fore reversed. 
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(Supreme  Court  of  Appeals  of  Virginia.    June 

14.  1900.) 

BlULS     AND     NOTESS— HOLDER     FOR     VALUE- 
HOLDER    WITHOUT    NOTICE  —  CONTIN- 
UANCE—DEPOSITIONS-NOTICE. 

1.  A  refusal'  to  grant  a  second  continuance 
because  of  defendant's  absence  from  the  city 
to  Iceep  a  business  engagement  is  not  a  ground 
for  reversal,  when  no  effort  was  made  to  have 
the  day  set  for  trial  changed  until  the  case 
was  called,  though  such  engagement  was  made 
sereral  weeks  before. 

2.  Code,  S  8368,  prescribes  that,  in  serving 
the  counsel  of  a  party  who  is  a  nonresident 
with  notice  to  take  depositions,  sufficient  time 
shall  be  given  for  conveying,  by  ordinary 
course  of  mail,  a  letter  to  the  residence  of  such 
pai-ty,  and  a  reply  back  to  the  place  of  service, 
and  then  for  the  counsel  to  attend  at  the  place 
of  taking  the  deposition.  Held,  that  senice  of 
a  notice  at  Richmond  at  3:45  p.  m.  on  May  24th, 
to  take  a  deposition  at  Hampton  on  May  26th, 
was  not  within  a  reasonable  time,  where  non- 
resident resided  in  Baltimore. 

8.  Where  the  payee  of  a  note,  being  indebted 
to  plaintifP,  indorsed  and  delivered  it  to  him  in 
part  payment  of  such  indebtedness,  plaintiff 
was  a  holder  for  value,  under  Acts  1897-98, 
pp.  S96,  018,  §  25,  declaring  that  a  pre-existing 
debt  constitutes  value. 

4.  Where  the  payee  of  a  note  was  indebted 
to  plaintiff,  and  assigned  the  note  as  collateral, 

Slaintiff  was  a  holder  for  value  for  the  amount 
ne  him,  under  Acts  1897->98,  pp.  896,  9ia  I 
27,  declaring  that  where  a  holder  has  a  lien 
on  an  instrument  he  is  a  holder  for  value  to 
the  extent  of  his  lien. 

5.  The  holder  of  a  note  indorsed  to  him  be- 
fore maturity,  and  before  complaint  made  by 
the  maker  to  the  payee  of  a  failure  of  oonsid- 
eration,  was  a  holder  without  notice  of  such 
failure  of  consideration. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  by  one  Payne  against  one  ZelL 
From  a  Judgment  in  favor  of  the  plaintiff, 
defendant  brings  error.    Affirmed. 


O'Ferral  &  Regester,  for  plaintiff  in  error. 
B.  Rand.  Wellford,  for  defendant  in  error. 

RIELY,  J.  The  refusal  of  the  court  to 
continue  the  case,  upon  the  motion  of  the 
defendant,  constitutes  the  first  assignment  of 
error^  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  case;  and, 
although  an  appellate  court  will  review  the 
action  of  the  trial  court,  it  will  not  reverse 
its  judgment  upon  such  motion,  unless  plain- 
ly erroneous.  Railroad  Co.  v.  Shott,  92  Va. 
45,  22  S.  £.  811,  and  Hite*s  Case,  96  Va.  489, 
31  S.  £.  895. 

The  suit  was  brought  to  first  rules  in  De- 
cember, 1898.  The  defendant  filed  no  plea, 
nor  entered  any  appearance, .  until  the  21st 
of  February,  1899,  only  a  few  days  before  the 
office  judgihent  would  have  become  final.  The 
plaintiff  being  a  nonresident,  the  defendant, 
on  April  17, 1899,  made  a  motion  for  security 
for  costs,  which  was  promptly  given,  and 
the  case  set  for  trial  on  May  22,  1899.  Upon 
the  calling  of  the  case  for  trial  ou  that  day, 
the  defendant  being  absent  from  the  city,  by 
consent  of  parties,  by  counsel,  it  was  set  for 
trial  on  the  27th  of  May.  When  called  for 
trial  on  the  day  to  which  it  was  so  postpon- 
ed,  there  was  a  motion  by  counsel  for  the 
defendant  to  continue  the  case.  The  ground 
assigned  for  the  motion  was  that  the  defend- 
ant was  unable  to  attend  and  testify  by  rea- 
son of  an  important  business  engagement  io 
the  city  of  Baltimore,  and  that  hia  testimony 
was  material  The  record  contains  no  ezplar 
nation  of  his  absence  from  the  city,  and  not 
attending  the  court  on  May  22d,  for  which 
day  the  trial  was  first  set;  and,  as  to  his  ab- 
sence on  May  27th,  it  appears  that  the  busi- 
ness appointment  that  kept  him  away  was 
made  several  weeks  before  the  day  fixed  for 
the  trial  of  the  case,  and  yet  he  made  no  ef- 
fort to  have  the  day  for  the  trial  of  the  case 
changed  until  it  was  called.  Under  the  cir- 
cumstances shown,  the  court  properly  over- 
ruled the  motion  for  the  continuance. 

Nor  did  the  court  err  in  rejecting  the  depo- 
sition of  the  defendant  upon  the  ground  of 
the  insufficiency  of  the  notice  to  take  it  The 
plaintiff  resides  in  the  city  of  Baltimore,  and 
his  counsel  in  the  city  of  Richmond,  where 
the  suit  was  brought  The  statute,  which 
authorizes  the  service  upon  the  counsel  of  a 
party  who  is  a  nonresident  of  the  state  of  a 
notice  to  take  a  deposition,  prescribes  that 
••the  time  between  the  service  of  notice  and 
taking  the  deposition  shall  be  sufficient  for 
conveying  by  oi-dlnary  course  of  mail  a  let- 
ter from  the  place  of  service  to  the  place  of 
residence  of  the  party,  and  a  reply  from  that 
place  back  to  the  place  of  service,  and  then 
for  the  counsel  to  attend  at  the  place  of  tak- 
ing the  deposition."    Code,  S  3363. 

The  notice  was  served  on  counsel  in  the 
city  of  Richmond  at  3:46  p.  m.  on  May  24th, 
to  take  the  deposition  at  Hampt<Hi,  Va.,  on 
May  26th,  between  the  hours  of  9  a.  m.  and 
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6  ^  m.  It  wsB  not  practicable  within  the 
time  interrenlng  between  the  aervlce  of  the 
notice  and  the  date  appointed  for  taking  the 
deposition  for  counsel  to  communicate  by  let- 
ter with  the  plaintiff,  and  receive  a  reply, 
and  then  attend  at  the  place  of  taking  the 
deposition.  The  service  of  the  notice  was 
not  within  a  reasonable  time,  and  was  clear- 
ly insufficient 

The  writing  sued  upon  Is  a  negotiable  note 
made  by  the  defendant,  and  transferred  by 
the  payee  to  the  plaintiff.  Upon  the  trial  the 
plaintiff  introduced  no  evidence  except  the 
note,  which,  under  the  pleadings,  was  all 
that  was  necessary  to  make  out  case. 

The  defendant  put  in  evidence  the  deposi- 
tions of  the  payee  and  the  plaintiff,  which 
he  had  taken  in  his  own  behalf,  and  exam- 
ined orally  one  other  witness.  The  defense 
relied  upon  to  defeat  a  recovery  was  that 
there  was  a  failure  of  the  consideration  for 
which  the  note  was  given,  and  that  the  plain- 
tiff was  not  a  holder  for  value  or  without 
notice,  and  that,  therefore,  the  note  was  sub- 
ject in  his  hands  to  any  defense  existing  be- 
tween the  maker  and  the  payee. 

The  evidence  of  the  defendant  proved  that 
the  payee  was  indebted  to  the  plaintiff  In  the 
sum  of  $1,575  on  account  of  the  purchase  of 
stock  of  the  Country  Club  of  Baltimore  Coun- 
ty, and  before  the  maturity  of  the  note  sued 
on  Indorsed  and  delivered  it  to  the  plaintiff 
in  part  payment  of  the  said  indebtedness. 
Whether  the  plaintiff  accepted  the  note  as 
payment  on  account  of,  or  as  security  for, 
the  said  indebtedness  is  not  altogether  clear 
from  the  evidence;  but  whether  the  one  or 
the  other  is  immaterial,  as  in  either  case  he 
is  a  holder  for  value.  Brooklyn  City  &  N. 
R.  Co.  V.  National  Bank  of  the  Republic,  102 
U.  S.  14,  26  L.  Ed.  61;  Daniel,  Neg.  Inst  §§ 
184,  826,  831(a),  1277,  1278(a);  Bigelow,  BiUs 
&  N.  c.  14,  §  3;  and  Crawford,  Ann.  Neg. 
Inst  Law,  pp.  30,  81. 

The  entire  transaction  has  taken  place 
since  the  passage  by  the  legislature  of  the 
statute  to  revise,  arrange,  and  consolidate 
Into  one  act  the  laws  relating  to  negotiable 
instruments,  and,  although  it  may  not  have 
been  previously  settled  in  this  state  by  deci- 
sion whether  or  not  a  pre-existing  debt  con- 
stituted value  for  the  transfer  of  negotiable 
paper,  that  question  has  now  been  settled  by 
the  said  statute.  Acts  1897-98,  pp.  896,  9ia 
Section  25  of  that  act  declares  that  ''an  an- 
tecedent or  pre-existing  debt  constitutes  val- 
ue, and  is  deemed  such  whether  the  instru- 
ment is  payable  on  demand  or  at  a  future 
time." 

Section  27  declares  that  '*where  the  holder 
has  a  lien  on  the  instrument,  arising  either 
from  contract  or  by  implication  of  law,  he 
is  deemed  a  holder  for  value  to  the  extent  of 
his  lien,"  BO  that  any  person  to  whom  a  ne- 
gotiable security  has  been  pledged  as  collat- 
eral would  be  a  holder  for  value  to  the  ex- 
tent of  the  amount  due  to  him. 


The  plaintiff,  therefore,  became  a  holder 
of  the  note  for  value  before  it  matured. 

It  is  equally  clear  from  the  evidence  that 
he  is  also  a  holder  without  notice  of  the  fail- 
ure of  the  consideration  for  which  the  note 
was  executed  or  of  any  other  Infirmity  at- 
taching to  it.  It  was  indorsed  by  the  payee, 
and  delivered  by  him  to  the  plaintiff,  five 
days  before  its  maturity,  and  two  days,  even, 
oefore  the  date  of  the  letter  of  the  defendant 
to  the  payee  making  complaint  for  the  first 
time  of  the  failure  of  the  consideration,  and 
objecting  to  its  payment  The  evidence  falls 
to  establish  that  the  plaintiff  at  the  time  the 
note  was  transferred  to  him  by  the  payee 
knew  what  was  the  consideration  of  the 
note,  or  for  what  purpose  it  was  glvep,  or 
that  it  was  affected  with  any  infirmity  what- 
ever. 

The  note  is  complete  and  regular  on  its 
face.  The  plaintiff  acquired  it  in  good  faith 
and  for  value,  before  its  maturity,  and  with- 
out notice  of  any  infirmity  attaching  to  it 

Upon  the  motion  for  a  continuance  of  the 
case,  the  deposition  of  the  defendant,  which 
was  rejected  when  offered  in  evidence  on  the 
trial  because  of  insufficient  notice  to  take  it 
was  used  in  support  of  the  motion  in  order 
to  show  the  materiality  of  his  testimony,  and 
was  made  a  part  of  the  bill  of  exception  to 
the  refusal  of  the  court  to  continue  the  case. 
Upon  an  inspection  of  the  deposition,  it  is 
seen  that  the  facts  that  he  relates  refer 
wholly  to  the  transactions  between  the  payee 
and  himself  in  reference  to  giving  the  note, 
and  that  he  did  not  undertake  to  prove  that 
the  plaintiff  had  notice  before  or  at  the  time 
the  note  was  transferred  to  him  of  any  fact 
tending  to  invalidate  it  So  that  if  the  depo- 
sition ^ad  been  admitted  in  evidence  on  the 
trial  it  contained  nothing  that  could  have 
changed  the  result 

The  court  very  properly  sustained  the  de- 
murrer  of  the  plaintiff  to  the  defendant's  evi- 
dence, and  gave  Judgment  for  the  plaintiff 
for  the  amount  of  the  note.  Its  Judgment 
must  be  affirmed. 

(9BVa.270) 

BOARD  OP  NORFOLK  COUNTY  SUP'RS 

V.  COX. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

14,  1900.) 

COUNTIES— LOCATION    OP    CLERK'S    OFFICB- 
CONDEMNATION  OP  LAND  IN  CITY  LIM- 
ITS—CONSTKUCTION  OP  STATUTES. 

1.  Under  Code,  S  3176,  requiring  the  clerk's 
office  of  the  court  of  every  county  to  be  kept 
at  the  court  house,  and  under  section  8120, 
providing  that  no  place  of  session  for  a  county 
court  shall  be  without  the  limits  of  the  coun^ 
of  which  it  is  the  court,  the  selection,  by  the 
board  of  supervisors  of  a  county,  of  land  for 
the  erection  of  a  clerk's  office,  is  confined  to 
lands  within  the  limits  of  the  county. 

2.  The  condemnation  of  land  in  an  incorpo- 
rated town  for  a  county  clerk's  office  does  not 
subject  the  land  to  a  conflict  of  jurisdiction  be- 
tween the  city  and  county  courts,  as  the  city 
court  has  jurisdiction  of  the  locality  and  the 


Va.) 


BOABD  OP  NORFOLK  COUNTY  SUFBS  t.  COX 


381 


county  court  does  not  acquire  the  same  by  the 
condemuatioD  proceeding. 

3.  Code,  §  3178,  prohibiting  the  remoTal  of 
the  records  aud  papers  of  a  court  out  of  the 
county  wherein  the  clerk's  office  is  kept,  is  not 
violated  where  the  clerk's  office,  which  was 
within  the  county  limits,  was,  by  an  extension 
of  the  limits  of  an  incorporated  city,  brought 
within  the  same. 

4.  Under  Code,  $|  884,  925,  making  it  the 
duty  of  the  board  of  supervisors  of  every  coun- 
ty to  provide  a  court  house,  clerk's  office,  and 
jail,  and  authorizing  it  to  purchase  such  real 
estate  as  may  be  necessary  for  the  erection  of 
all  necessary  county  buildings,  a  county  whose 
court  house  and  clerk's  office  are  located  within 
the  limits  of  an  incorporated  city  is  entitled  to 
have  land  in  the  city  condemned  for  the  en- 
largement of  its  clerk's  office. 

Error  to  hustings  court  of  city  of  Ports- 
mouth. 

Action  by  the  board  of  supervisors  of  Nor- 
folk county  against  Cox  for  the  condemna- 
tion of  a  certain  lot  in  the  city  of  Portsmouth 
for  the  erection  of  an  extension  to  the  county 
clerk's  office.  The  application  for  the  ap- 
pointment of  freeholders  to  determine  the 
compensation  to  be  paid  the  owner  was  de- 
nied, and  plaintiff  brings  error.    Reversed. 

Crocker  &  Crocker,  for  plaintiff  in  error. 
Watts  &  Hatton  and  Richard  Cox  Barlow,  for 
defendant  in  error. 

RIELY,  J.  It  appears  from  an  act  of  the 
general  assembly  establishing  the  town  of 
Portsmouth,  in  the  county  of  Norfolk,  enact- 
ed In  February,  1752,  that  William  Crawford, 
the  founder  of  the  town,  in  laying  it  out, 
gave  a  site  for  a  court  house.  6  Henlng's 
8t.265. 

The  court  house  of  Norfolk  county  was 
erected  within  the  said  town,  but  whether  It 
was  built  upon  the  said  site  or  not  does  not 
appear  from  the  record.  This,  however,  is 
not  material  to  the  determination  of  the  ques- 
tion for  decision. 

In  the  year  1858  the  town  of  Portsmouth 
was  incorporated  by  the  general  assembly  as 
the  city  of  Portsmoutli.  Acts  1857-58,  p.  163. 
By  a  supplemental  act  (page  173)  it  was  pro- 
vided that  all  the  real  estate  accumulated  by 
the  county  during  the  union  of  the  town  and 
county  should  belong  Jointly  and  equally  to 
the  county  and  the  said  city;  and  it  was  fur- 
ther provided  that,  until  the  county  court 
should  change  the  seat  of  Justice  from  its  lo- 
cation In  the  city  of  Portsmouth,  tne  court 
bouse  and  Jail  in  the  said  city  should  be  Joint- 
ly possessed,  employed,  and  appropriated  by 
all  the  courts  of  the  county  and  city  and 
their  several  officers,  and  that  the  county 
court  might  continue  to  hold  its  terms  and 
sessions  in  the  said  court  house,  and  to  em- 
ploy the  said  Jail  Jointly  with  the  courts  of 
the  said  city,  as  they  did  prior  to  the  passage 
of  the  act  Incorporating  the  city  of  Ports- 
month.    Acts  1857-58,  c.  266,  §  9. 

Upon  the  court-house  lot  the  county  of  Nor- 
folk built  its  clerk's  office,  and  at  a  meeting 
of  the  board  of  supervisors  of  the  county 
held  on  July  24,  1809,  it  was  resolved  as  the 


sense  of  the  board  that  it  was  necessary  that 
the  clerk's  office  should  be  enlarged,  and  that 
for  this  purpose  it  was  necessary  to  acquire 
by  purchase  or  condemnation  the  lot  of  the 
defendant  In  error  lying  adjacent  to  and 
west  of  the  court-house  lot.  Being  unable 
to  agree  with  the  owner  on  the  terms  of  Its 
purchase,  the  board  made  application  to  the 
hustings  court  of  the  city  of  Portsmouth,  in 
accordance  with  the  provisions  of  section  1074 
of  the  Code,  for  the  appointment  of  five  dis- 
interested freeholders  to  ascertain  a  Just  com- 
pensation to  the  owner  for  the  said  lot  The 
court  refused  to  appoint  them,  and  dismissed 
the  application  of  the  board  upon  the  ground 
that  there  was  no  authority  to  condemn  land 
situate  in  the  city  for  the  purpose  of  enlar- 
ging the  clerk's  office  of  the  county. 

The  law  makes  it  the  duty  of  the  board  of 
supervisors  of  every  county  to  provide  a 
court  house,  clerk's  office,  and  Jail;  and  to 
that  end  authorizes  the  board  to  purchase 
such  real  estate  as  may  be  necessary  for  the 
erection  of  all  necessary  county  buildings, 
which,  with  what  the  county  has,  will  malce 
two  acres,  and  so  much  thereof  as  may  be 
necessary  shall  be  occupied  with  the  court 
house,  clerk's  office,  and  Jail.   Code,  11 834, 925. 

Section  8176  provides  that  the  clerk's  of- 
fice of  the  court  of  every  county  and  corpora- 
tion shall  be  kept  at 'the  court  house  of  the 
county  or  corporation,  unless  there  shall  have 
been  a  failure  by  the  proper  authority  to  pro- 
vide such  office  there.  In  which  case  the 
clerk's  office  may  be  kept  at  such  other  place 
within  the  county  or  corporation  as  the  court 
may  direct 

It  thus  appears  that  the  law,  for  the  sub- 
servience of  the  public  convenience,  requires 
that  the  clerk's  office  of  a  county  or  city 
shall  be  kept  at  the  court  house  of  the  county 
or  corporation,  as  the  case  may  be. 

When  an  agreement  cannot  be  made  with 
a  person  entitled  to  land,  which  is  needed 
by  a  county  for  the  erection  thereon  of  its 
necessary  public  buildings,  provision  is  made 
by  section  1074  of  the  Code  for  the  applica- 
tion to  the  court  of  the  county  or  corporation 
in  which  such  land,  or  the  greater  part  there- 
of, lies,  for  the  appointment  of  commissioners 
to  ascertain  a  Just  compensation  for  such 
land.  This  statute  has  been  construed  by 
this  court  to  authorize  the  application  by  the 
board  of  supervisors  of  a  county  to  the  prop- 
er tribunal  for  the  condemnation  of  land 
which  it  may  have  selected  for  the  location  of 
the  court  house,  clerk's  office,  and  Jail  of  the 
county.  Board  of  Sup'rs  v.  Gorrell,  20  Grat 
484. 

The  statutes  referred  to  do  not  in  them- 
selves confine  the  selection  by  the  board  to 
land  for  said  purposes  within  any  specified 
area  or  to  any  particular  locality,  but  it  re- 
sults from  other  statutes  that  the  court  house, 
clerk's  office,  and  Jail  shall  be  located  with- 
in the  limits  of  the  county. 

Section  3116  is  as  follows:  "Every  cir- 
cuit county,  or  corporation  court  for  any 
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county  or  corporation,  shall  be  held  at  ttie 
court-bouse  of  such  county  or  corporation, 
except  where  some  other  place  U  prescribed 
by  law,  or  lawfully  appointed;"  and  section 
S120  provides  that  "no  such  place  of  session, 
for  a  circuit,  county,  or  corporation  court, 
shall  be  without  the  limits  of  the  county  or 
corporation  of  which  It  is  the  court." 

It  follows,  therefore,  that  a  clerk*s  office 
of  a  county  shall  be  kept  at  its  court  house, 
and  that  its  court  house  must  be  located 
within  the  boundaries  of  the  county. 

It  was  urged  in  argument  that  the  con- 
demnation of  the  land  in  question  to  enable 
the  t>oard  of  supervisors  to  enlarge  the  clerk's 
office  of  the  county  would  result  in  a  conflict 
of  Jurisdiction  over  the  locality  between  its 
court  and  the  court  of  the  corporation;  and 
would  also  be  in  violation  of  the  provisions 
of  section  3178,  which  prohibits  the  removal 
of  the  records  and  papers  of  a  court  out  of 
the  county  or  corporation  wherein  the  clerk's 
office  is  kept,  except  on  an  occasion  of  inva- 
siion  or  insurrection,  where,  in  the  opinion  of 
the  court,  or,  in  a  very  sudden  case,  of  the 
clerk,  the  same  will  be  endangered,  after 
which  they  are  to  be  returned  so  soon  as 
the  danger  ceases;  and  except  in  such  other 
cases  as  are  specially  provided  by  law.  Nei- 
ther of  these  contentions  is  well  founded. 

The  land  which  it  is  sought  to  condemn 
being  within  the  territorial  limits  of  the  city, 
and  subject  to  the  Jurisdiction  of  its  court, 
the  court  of  the  county  would  not  acquire, 
nor  the  court  of  the  city  lose,  its  jurisdiction 
over  the  locality  by  the  condemnation.  The 
court  house  and  other  public  buildings  of  a 
number  of  the  counties  of  the  state  are  sit- 
uated in  cities  within  the  territorial  limits  of 
the  counties,  and  it  has  been  held  by  this 
court  that  Jurisdiction  over  the  locality  is  in 
the  court  of  the  city,  and  not  in  the  court 
of  the  county.  Fitch's  Case,  92  Va.  824,  24 
S.  B.  272,  and  CJhahoon's  Case,  20  Grat  733. 

Nor  does  the  keeping  of  the  records  and 
papers  of  the  courts  of  a  county  in  its  clerk's 
office  at  the  court  house  of  the  county,  which 
was  duly  located  at  a  place  within  the  coun- 
ty that  was  subsequently  embraced  within 
the  territorial  limits  of  a  city  thereafter  in- 
corporated, nor  would  the  kee^ping  of  a  por- 
tion of  the  records  and  papers  in  an  exten- 
sion of  the  clerk's  office,  ofTend  against  the 
provisions  of  section  3178.  Neither  the  keep- 
ing of  the  record  and  papers  of  the  courts  of 
a  county  in  a  clerk's  office  so  located,  nor  the 
transfer  of  a  portion  of  them  for  preserva- 
tion to  an  extension  thereot  constitutes,  in 
the  most  technical  sense,  such  removal  of 
them  as  is  prohibited  by  section  3178.  The 
statute  only  prohibits  the  removal  of  the  rec- 
ords and  papers  of  a  court  out  of  the  coun- 
ty or  corporation  wherein  the  clerk's  office 
is  kept  The  court  house  and  clerk's  office, 
although  situate  within  the  limits  of  the  city 
and  the  Jurisdiction  of  its  court,  are  never- 
theless also  within  the  territorial  limits  of 
the  county.    The  fact  that  a  city  is  estab- 


lished within  the  territorial  limits  of  a  coun- 
ty does  not  alter  the  boundaries  of  the  coun- 
ty, nor  curtail  its  territorial  limits,  although 
its  court,  by  the  Incorporation  of  the  city,  is 
deprived  of  dvll  and  criminal  Jurisdiction 
within  the  limits  of  the  city. 

The  right  of  the  board  of  supervisors  to 
liave  the  lot  of  the  defendant  in  error  con- 
demned to  enable  the  board  to  enlarge  the 
clerk's  office  of  the  county  to  meet  its  neces- 
sities, which  is,  as  is  required  by  law,  now 
kept  at  the  court  house  of  the  county,  is 
plain  from  the  statutes  relating  to  the  sub- 
ject; and  it  is  well  that  this  Is  so,  for  other- 
wise the  board  would  have  to  remove  the 
court  house  of  the  county  outside  of  tiie  lim- 
its of  the  city  in  order  to  acquire  land  for  the 
enlargement  of  the  clerk's  office  to  sufficient 
dimensions  to  hold  the  records  and  papers  of 
the  courts  of  the  county,  although  its  court 
house  was  duly  located,  very  many  years 
ago,  in  the  town  of  Portsmouth,  long  prior  to 
the  incorporation  of  the  town  as  the  city  of 
Portsmouth,  and  although  the  very  act  in- 
corporating the  town  into  a  city  expressly 
provides  that  the  said  court  house  shall  be 
Jointly  "possessed,  employed,  and  appropriat- 
ed" by  all  the  courts  of  the  county  and  city, 
and  that  the  county  court  may  continne  to 
hold  its  terms  and  sessions  in  the  said  court 
house. 

The  Judgment  of  the  hustings  court  must 
be  reversed,  and  the  application  of  the  board 
of  supervisors  for  the  condemnation  of  the 
lot  of  the  appellee  be  reinstated,  and  pro- 
ceeded with  in  accordance  with  the  statutes 
in  such  case  made  and  provided. 


(98  Va.  823) 
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(Supreme  Court  of  Appeals  of  Virginia.    June 

14,  1900.) 

TAXATION->SALB  OP  L.AND  FOR  DBfLINQUBNT 
TAXBS-ANNULLINQ   DSBD   IN   EQUITT. 

Proceedings  for  the  sale  of  land  for  delin- 
quent taxes  were  defective.  Counsel  for  plain- 
tiff told  counsel  for  defendant,  the  purchaser, 
of  such  defects,  upon  which  counsel  for  defend- 
ant said  that  he  would  sue  the  sheriff  for  dam- 
ages for  the  loss  of  the  land  to  his  client 
Counsel  for  plaintiff  then  tendered  the  delin- 
quent taxes  to  the  clerk,  informing  him  of  the 
irregularities,  and  told  him  that,  to  save  him 
harmless,  he  would  apply  for  an  injunction 
restraining  him  from  executing  the  deed  to  de- 
fendant, time  for  which  was  promised  by  the 
clerk.  The  following  day  counsel  for  plaintiff 
was  obliged  to  leave  the  city  early  in  the  morn- 
ing, and,  on  returning,  found  that  a  deed  had 
been  issued  to  defendant  that  day.  HM  that, 
as  plaintiff  had  been  lulled  into  security  by  the 
promise  of  the  cleric  and  the  actions  of  the  de- 
fendant, equity  would  relieve  him  by  annulling 
the  deed. 

Appeal  from  circuit  court,  Culpeper  coun- 
ty. 

Suit  by  G.  Wallis  Jones  against  John  D. 
Thomas.  From  a  decree  in  favor  of  plain- 
tiff, defendant  appeahi.    Affirmed. 
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Grimsley  &  Miller,  H.  W.  Sutherland,  and 
H.  G.  Peters,  for  appellant  Barbour  &  Rlxegr 
and  G.  D.  Gray,  for  appellee. 

KMTH,  P.  A  tract  of  land  owned  by  G. 
Wallis  Jones,  In  the  county  of  Culpeper,  was 
sold  for  nonpayment  of  taxes,  and  purchas- 
ed by  the  state,  on  the  17th  of  December, 
1804.  Two  years  haying  elapsed,  one  John 
D.  Thomas  filed  an  application,  and  pur- 
chased  it  from  the  state,  and  on  the  aoth  of 
April,  1807,  the  clerk  of  the  county  court  of 
Culpeper  executed  a  deed  to  him.  On  the 
third  Monday  in  May,  1897,  Jones  filed  a  bill 
In  the  circuit  court  of  Oulpeper  county,  in 
which  he  states  that  this  deed  is  invalid  and 
Toid,  for  a  number  of  causes,  which  he  pro- 
ceeds to  set  out  with  much  detail,  and  prays 
that  it  may  be  canceled,  and  his  title  quiet- 
ed and  freed  from  the  doud  resting  upon  it 
by  reason  of  the  deed.  Thomas  answered 
this  bill,  denying  all  of  its  material  aver^ 
ments;  but  we  do  not  find  it  necessary  to 
state  the  pleadings  more  precisely,  nor  to 
discuss  the  eridence  adduced,  save  in  one 
particular,  which  will  be  presently  adverted 
to,  as  the  facts  agreed  are  in  other  respects 
sufficient  to  enable  us  to  decide  the  case  up* 
on  its  merits. 

"It  is  agreed  that  the  land  books  filed  in 
the  clerk's  office  of  Culpeper  county  and  in 
the  treasurer's  office  for  the  year  1806  were 
not  Bwom  to  by  T.  O.  Towell,  the  commls* 
sioner  of  the  revenue,  and  were  not  examin- 
ed and  certified  to  by  the  clerk  of  the  coun- 
ty court  for  Culpeper  county,  as  required  by 
law,  and  that  these  books,  as  well  as  the 
oric^nal  lists  in  tlie  clerk's  office,  may  be 
used  as  a  part  of  the  evidence  in  this  cause. 

"That  the  delinquent  list  for  1803  was  not 
made  otT  until  October  12,  1894. 

''l^at  the  derk  of  the  county  court  of 
Culpeper  county  did  not,  within  60  days  aft- 
er the  lists  of  delinquent  lands  for  1803  were 
aDowed,  under  section  608  of  tiie  Code,  lay 
a  certified  copy  thereof,  or  any  copy  there- 
of, befo^  the  board  of  supervisors  of  Cul- 
peper county,  as  required  by  section  612. 
Nor  did  the  board  of  supervisors  cause  said 
lists,  or  any  part  thereof,  to  be  published  in 
any  of  the  modes  prescribed  by  section  612, 
and  the  order  of  October  12, 18^  Is  the  only 
action  taken  by  said  board  relative  to  said 
lists. 

''That  the  derk  of  the  county  court  did 
not  furnish  to  the  county  treasurer  a  certi- 
fied copy  of  said  lists  as  corrected  by  the 
court,  nor  did  he  cause  a  copy  thereof  to  be 
posted  at  the  front  door  of  the  court  house, 
nor  did  he  cause  printed  copies  thereof  to 
be  posted  at  at  least  five  public  places  in 
Dedar  Mountain  district,  in  Culpeper  county, 
as  required  by  section  637;  the  only  publi- 
cation being  that  as  shown  by  plaintiff's 
Bxhlbit  B,  taken  from  the  Culpeper  Bntep- 
prlse. 

rrhat,  at  the  time  John  D.  Thomas  filed 
iMa  application  to  purchase,  he  paid  no  mon- 


ey to  the  clerk  of  Culpeper  county,  and  did 
not  tender  him  any,  and  did  not  pay  any 
until  April  30,  1807. 

"The  above  facts  are  admitted  without 
prejudice  to  the  defendant,  and  without 
waiving  rights  to  insist  that  they  cannot  be 
inquired  into  in  this  proceeding. 

*The  plaintUE  admits  that  the  only  ten- 
der of  taxes  tor  1893  made  by  him  to  the 
clerk  was  the  tender  meationed  in  the  dep- 
osition of  John  S.  Barbour. 

"It  is  admitted  that  the  county  court  of 
Culpeper  county  was  in  session  on  April  19, 
22,  and  23,  1807." 

It  appears  by  uncontradicted  testimony 
that  counsel  for  Jones,  the  appellee,  in  or- 
der to  avoid,  if  possible,  the  necessity  of  lit- 
igation, had  a  conversation  with  counsel  for 
the  appellant,  Thomas,  during  the  county 
court  of  Culpeper  commencing  April  19, 
1807,  at  which  the  order  was  entered  direct- 
ing the.  deed  to  be  executed  to  Thomas  by 
the  clerk,  and  informed  him  that  the  appli- 
cation of  Thomas  to  become  a  purchaser  had 
never  been  served  according  to  law  upon  his 
client,  G.  Wallis  Jones,  and  that  the  return 
of  the  deputy  sheriff  was  untrue.  Counsel 
for  Thonuis  was  surprised  and  indignant 
when  he  found  that  the  deputy  sheriff  had 
failed  to  make  a  return  in  accordance  with 
the  facts,  and  wrote  to  him  upon  the  sub- 
ject Thereupon  the  deputy  came  to  Cul- 
peper court  house,  and  stated  to  counsel  for 
Thomas  that  he  had  in  truth  never  served 
the  application  on  Jones,  but  had  merely 
Inclosed  it  in  an  envelope,  and  addressed  it 
to  "G.  Wallace  Jones,  Jr.,  Burr  Hill,  Orange 
county,  Ya."  Counsel  for  Thomas  thereup- 
on declared  with  much  emphasis  that  he 
would  sue  the  deputy  sheriff  for  the  dam- 
ages suffered  by  his  client  by  reason  of  the 
loss  of  this  land.  Counsel  for  Jones  then 
went  to  the  clerk,  and  told  him  that  he  was 
prepared  to  pay  all  taxes  for  which  the  land 
was  delinquent,  and  asked  for  a  statement; 
but  the  clerk  doubted  his  authority,  under 
the  circumstances,  to  receive  the  money. 
He  was  then  informed  of  the  irregularities 
and  omissions  in  the  proceedings  by  which 
the  title  of  Jones  had  been  devested  and  put 
in  the  state,  and  by  which  Thomas  had  sub- 
sequently become  a  purchaser  from  the 
state;  and  then  counsel  for  Jones  suggest- 
ed that,  in  order  to  save  the  clerk  harmless, 
he  would  apply  for  an  injunction  restraining 
him  from  making  the  deed,  and  asked  that 
he  be  given  an  opportunity  to  apply  for  an 
injunction  before  a  deed  was  made  to  Thom- 
as, which  the  clerk  promised  to  do.  This 
occurred  on  the  29th  of  April,  1807;  and  on 
the  following  day  counsel  for  Jones,  being 
compelled  to  go  to  Warrenton  on  profes- 
sional business,  left  Oulpeper  court  house  at 
6  o'clock  In  the  morning,  and  returned  at  7 
o'clock  in  the  evening  of  the  same  day.  On 
the  1st  day  of  May  he  was  Informed,  greatly 
to  his  surprise,  that  counsel  for  Thomas  had 
obtained  a  deed  for  this. property  on  the  day 
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before;  that  it  had  been  admitted  to  record 
and  spread  on  the  deed  books  before  9 
o'clock  on  the  morning  of  April  30th.  Coun- 
sel, being  asked,  "What  prevented  you,  or 
what  caused  you  to  postpone  applying  for 
an  injunction  to  restrain  W.  B.  Ooons  from 
making  the  deed  to  John  D.  Thomas?"  an- 
swered that  counsel  for  Thomaa  "led  me  to 
believe  that  there  would  be  no  further  at- 
tempt to  get  a  deed,  and  Mr.  Coons  had  told 
me  that  he  would  not  execute  a  deed  with- 
out giving  me  an  opportunity  to  apply  for 
an  injunction.  I  did  not  wish  to  put  my 
client  nor  Mr.  Thomas  to  the  expense  of  an 
Injunction  unnecessarily.  I  do  not  wish  to 
be  understood  as  stating  that  counsel  for 
Thomas  intentionally  misled  me  in  this  mat- 
ter. I  only  gathered  It  from  what  he  said 
and  his  manner.  I  remember  his  discussing 
the  question  of  the  responsibility  of  Mr.  A. 
W.  Pulliam,  the  sheriff,  and  his  sureties,  for 
the  false  return  by  Gamett,  his  deputy." 

This  evidence  is  wholly  uncontradicted, 
and  is  to  be  taken  as  true,  and  doubtless  is 
true  in  all  respects. 

Section  666  of  the  Code,  by  virtue  of  which 
the  deed  was  executed,  provides  that  sec- 
tion 661  shall  apply  to  deeds  made  under 
its  provisions. 

Section  661  declares  that  "when  the  pui^ 
chaser  of  any  real  estate  so  sold,  his  heirs, 
or  assigns,  has  obtained  a  deed  therefor,  and 
the  same  has  been  duly  admitted  to  record 
in  the  county  or  corporation  in  which  such 
real  estate  lies,  the  right  or  title  to  such 
estate  shall  stand  vested  in  the  grantee  in 
such  deed  as  it  was  vested  in  the  party  as- 
sessed with  the  taxes  or  levies  on  account 
whereof  the  sale  was  made." 

It  appears,  therefore,  that  section  661  only 
(lecomes  operative  after  the  deed  has  been 
executed  and  recorded.  It  is  not  the  lapse  of 
two  years  which  cuts  off  the  former  owner 
from  inquiry  into  the  various  steps  by  which 
his  title  has  been  devested;  but  that  effect, 
according  to  the  terms  of  the  statute,  is  only 
produced  by  the  execution  of  the  deed  by  the 
clerk,  and  Its  recordation  by  the  grantee. 
We  must  therefore  inquire  whether  the  deed 
from  the  clerk  to  Thomas  was  procured  un- 
der such  circumstances  as  rendered  It  in- 
equitable for  Thomas  to  avail  himself  of  it 
It  is  impossible  to  read  the  deposition  of  the 
counsel  for  Jones  without  being  convinced 
that  he  was  lulled  into  false  security  by  what 
occurred  between  himself,  the  counsel  for 
Thomas,  and  the  derk  of  the  court  We  do 
not  believe  that  any  fraud  was  intended,  and 
we  do  not  impute  it  We  think  that  counsel. 
In  their  seal  to  protect  and  promote  the 
interests  of  their  clients,  overstepped  the 
bounds  of  prudence  and  discretion,  and  that 
as  a  result  of  what  they  did,  Thomas  ac- 
quired an  advantage,  in  procuring  the  execu- 
tion of  the  deed  under  the  circumstances  dis- 
closed, which  it  would  be  against  good  con- 
science to  permit  him  to  enjoy.  We  do  not 
rest  this  upon  the  idea  that  it  was  competent 


for  counsel  to  enter  into  a  contract  which 
would  Impose  an  obligation  upon  their  clients^ 
nor  that  the  clerk  could  by  contract  disable 
himself  duly  to  perform  the  functions  of  his 
office;  but  we  do  think  that  what  occurred 
between  counsel  naturally  (indeed,  necessari- 
ly) induced  the  belief  upon  the  part  of  coun- 
sel for  Jones  that  the  infirmity  which  existed 
in  the  claim  of  Thomas  to  the  land  was  rec- 
ognized as  insuperable,  that  further  prose- 
cution of  it  would  be  abandoned,  and  that  re- 
dress would  be  sought  in  a  suit  for  damages 
against  the  sheriff  and  his  sureties. 

A  court  can  made  no  contract  as  to  the 
disposition  of  cases  upon  its  docket,  but 
surely,  if  counsel  were  to  state  to  a  Judge 
that  he  could  not  attend  upon  a  particular 
day,  and  the  Judge  assured  him  that  his  case 
would  not  be  called  or  tried  on  that  day,  a 
Judgment  rendered  In  contravention  of  that 
assurance  would  operate  as  a  surprise  against 
which  a  court  of  equity  would  give  relief. 
It  Is  true  that  the  clerk  is  not  a  court  and 
the  analogy,  therefore,  is  not  complete;  but 
the  principle  is  the  same,  and  applies  with 
even  greater  force  to  the  case  before  us. 
"A  court  of  equity  always  grants  relief,  even 
against  Judgments  at  law,  when  It  Is  shown 
that  the  reason  why  the  defense  was  not 
made  was  founded  In  fraud,  acdde&t  sur- 
prise, or  some  adventitious  circumstances 
beyond  the  control  of  the  party.'*  Holland  v. 
Trotter,  22  Grat  141;  Railway  Oo.  v.  Wells, 
54  AUL  St  Rep.  216,  83  S.  W.  208,  80  L.  R. 
A.  560,  and  notes  to  64  Am.  St  Rep.  2ia* 

As  is  said  (at  page  236^  54  Am.  St  Rep.) 
In  the  case  Just  cited:  ''We  cannot  of  course, 
undertake  to  specify  all  the  fraudulent  acts 
of  this  character  which  may  entitle  the  per- 
son against  whom  they  were  employed  to  re- 
lief. Such  acts  may  be  of  hiflnlte  variety. 
It  is  sufficient  as  against  any  of  them,  to 
obtain  relief  from  a  Judgment  produced  there- 
by to  show  that  by  such  act  the  prevailing 
party  prevented  his  adversary  from  fairly 
presenting  his  case  in  the  original  action, 
whereby  an  unjust  Judgment  was  obtained." 
See,  also,  McLeran  v.  McNamara,  55  CaL  508. 

Though  no  representation  be  made  to  a 
defendant  inducing  him  not  to  make  his  de- 
fense, yet  if  the  plaintiff  brings  on  the  action 
without  the  Imowledge  of  the  defendant  and 
at  a  time  when  he  knowst  the  defendant  has 
reason  to  expect  the  trial  of  it  will  not  be 
had,  equity  will  relieve  against  it  It  ap- 
peared in  one  case  that  a  Justice  of  the  peace 
had  in  the  morning  announced  to  a  defend- 
ant that  the  trial  of  the  case  would  not 
proceed,  because  of  the  illness  of  such  Jus- 
tice, and  that  but  for  this  announcement  the 
defendant  would  have  been  present  at  the 
hour  fixed  for  the  trial,  and  that  the  plain- 
tiff, knowing  that  the  defendant  had  left  the 
court  with  the  belief  that  his  cause  would 
not  be  called,  had  afterwards  returned  and 
Induced  the  Justice  to  proceed  therewith  in 
the  absence  of  his  adversary.  "In  this  case, 
while  the  plaintiff  had  not  caused  the  Justice 
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of  the  peace  to  make  the  statements  Indudng 
the  defendant  to  forego  presenting  his  de- 
fense at  the  appointed  time,  he  had«  in  effect, 
adopted  such  statements,  and  employed  them 
for  an  unconscionable  purpose,  and  had  thus 
brought  himself  within  the  rule  that  no  one 
shall  retain  an  advantage  at  law  thus  se- 
cured." Miles  ▼.  Jones,  28  Mo.  87.  It  is  im- 
material that  an  act  was  done  in  good  faith 
and  without  fraudulent  intent;  if  by  it  an 
advantage  has  been  obtained  which  it  Is 
against  good  conscience  to  enjoy,  a  court  of 
equity  will  relieve  against  It 

To  repeat  what  we  have  already  said,  we 
do  not  impute  fraud  in  the  transaction  under 
consideration.  Were  it  fraudulent,  however, 
that  alone  would  not  entitle  appellee  to  have 
the  deed  annulled;  for  mere  fraud  is  not 
the  subject  of  Judicial  inquiry,  and  cannot, 
standing  alone,  be  made  the  basis  of  relief. 
If,  therefore,  Jones,  at  the  time  the  deed 
was  executed  transferring  the  title  from  the 
commonwealth  to  Thomas,  was  in  such  a 
position  that  a  court  would  have  compelled 
the  clerk  to  execute  the  deed,  he  declining  to 
do  so  of  his  own  accord,  then  it  follows 
that  Jones  was  not  injured  by  the  conduct 
of  Thomas  through  his  counsel;  but  if,  in 
the  various  steps  taken  to  devest  his  title 
for  the  nonpayment  of  taxes  and  place  it  in 
the  commonwealth,  there  was  an  omission 
to  do  what  under  the  law  was  necessary  to 
be  done  to  accomplish  that  result,  Jones 
could  at  any  time  prior  to  the  execution  of 
the  deed  have  defeated  the  title  of  the  com- 
monwealth, and  the  burden  up  to  this  point 
is  upon  those  relying  upon  the  due  compli- 
ance with  the  several  requirements  of  the 
statute  law  in  such  case  provided;  and,  if  the 
deed  was  procured  by  any  means  which  a 
court  of  equity  cannot  sanction,  if  anything 
was  said  or  done  by  Thomas  or  his  counsel 
by  which  Jones  was  lulled  into  a  false  secu- 
rity, and  thereby  suffered  the  loss  of  any 
right  or  remedy,  or  was  placed  in  a  preju- 
dicial position,  then  we  have  the  case  of  a 
wrong  accompanied  by  damage.  If,  at  the 
instant  before  the  execution  of  the  deed, 
Jones  was  in  a  position  to  defeat  the  pro- 
ceeding against  him,  then  he  is  not  to  be 
prejudlbed  by  the  fact  that  the  deed  was 
procured  from  him  by  methods  which  can- 
not be  sanctioned  by  a  court  of  equity.  Turn- 
ing, then,  to  the  statement  of  agreed  facts, 
let  us  suppose  that  the  clerk  had  refused  to 
execute  the  deed  when  demanded,  and  that 
Thomas  had  applied  to  this  court  for  a  man- 
damus, and  it  had  appeared  that  section  637 
had  not  been  complied  with;  it  cannot  be 
doubted  but  that  such  an  omission  would 
have  been  quite  sufficient  to  have  Justified 
(indeed,  to  have  demanded)  a  denial  of  the 
writ 

It  appears  from  the  facts  agreed  that  in 
numerous  particulars  the  law  regulating  the 
sales  of  lands  returned  delinquent  for  non- 
payment of  taxes  was  wholly  disregarded; 
the  most  material  omission,  perhaps,  being 
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the  failure  to  advertise  as  requh^d  V>  sec- 
tion 687.  If  the  clerk  had  furnished  copies 
of  the  list  of  delinquent  lands  as  corrected 
by  the  court,  and  caused  them  to  be  posted 
at  the  front  door  of  the  court  house,  and 
printed  copies  thereof  to  be  posted  at  five 
public  places  in  the  district  in  which  the  land 
lies,  appellee  might  have  received  notice 
which  would  have  enabled  him  to  protect 
himself  against  loss. 

As  we  have  seen,  appellant  cannot  be  per- 
mitted to  rely  upon  the  deed  executed  to  him 
by  the  clerk  to  cure  any  defects  which  may 
exist  in  the  course  of  the  proceeding  under 
which  he  claims.  The  burden  was  upon  him 
to  show  a  compliance  with  the  law,  and  the 
undisputed  facts  in  this  record  are  conclu- 
sive against  him,  when  he  is  deprived  of  the 
advantage  enjoyed  by  virtue  of  the  deed. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  must  be  affirmed. 


(08  Va.  344) 

WASHINGTON,  A.  &  M.  V.  RY.  (X>.  v.  CITY 

CX)UNCIL  OF  ALEXANDRIA. 

(Supreme  0>urt  of  Appeals  of  Virginia.    June 

14,  1900.) 

MUNICIPAL  CORPORATIONS— MANDAMUS— CITY 
ORDINANCE  —  STREET  RAILWAY  —  REASONA- 
BLJSNESS— QUESTION  FOR  COURT-^IUDQMENT 
—  NON  OBSTANTE  VEREDICTO  —  CHANOINQ 
RAILS— PAVING. 

1.  On  trial  of  mandamus  by  a  city  to  compel 
.a  street-railway  company  to  substitute  a 
grooved  rail  for  tram  girder  rails,  as  directed 
by  an  ordinance,  so  as  to  facilitate  the  paying 
of  a  street,  questions  as  to  whether  or  not 
the  tram  rails  would  obstruct  the  use  of  the 
street  after  such  pavingt  and  should  not  be 
approved  by  the  city  authorities,  or  whether 
the  grooved  rails  were  a  necessary  incident  to 
the  paving,  and  whether  the  tram  rails  were 
not  of  an  appi'oved  pattern,  and  had  been  ap- 
proved by  the  city  authorities,  were  submitted 
to  a  jury,  which  found  in  favor  of  defendant 
railway  company.  Held,  that  a  judgment  in 
favor  of  the  city,  entered  by  th^  court  non 
obstante  veredicto,  was  proper,  as  questions  of 
the  reasonableness  of  the  ordinance  were  for 
the  court  alone. 

2.  On  mandamus  by  a  city  to  enforce  obedi- 
ence to  an  ordinance  directing  a  street-railway 
company  to  change  its  rails  to  facilitate  pav- 
ing, it  appeared  that  the  ordinance  was  not 
arbitrarily  or  capriciously  passed,  but  in  ac- 
cordance with  a  sentiment  expressed  by  a 
great  many  citizens,  and  that  the  matter  had 
been  considered  by  a  committee  on  streets  in 
conference  with  the  engineer  of  the  railway 
company,  and  the  new  rails  recommended  to 
the  council,  and  that  such  substitute  rails 
were  bein^  successfully  used  in  another  city. 
Held  sufficient  to  warrant  a  finding  that'  the  or- 
dinance was  reasonable,  and  to  sustain  a  judg- 
ment in  favor  of  the  city. 

Appeal  from  circuit  court  of  dty  of  Alex- 
andria. 

Mandamus  by  the  city  council  of  Alexan- 
dria against  the  Washington,  Alexandria  & 
Mt.  Vernon  Railway  Oompany  to  compel  com- 
pliance with  an  ordinance  directing  It  to 
change  its  rails  to  facilitate  paving.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 
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J.  M.  Wilson  and  J.  R.  Oaton,  for  appel- 
lant   Gardner  S.  Boothe,  for  appellee^ 

KEITH,  P.  Appellant  ^th  the  conaent 
of  the  appellee,  oonstmcted  a  passenger  rail- 
way over  certain  atreeta  In  the  city  of  Alex- 
andria in  the  year  1892;  naing  rails  of  an 
improved  pattern,  known  as  the  *'tram  girder 
rail,"  snch  as  were  then  commonly  in  nse, 
and  as  are  still  nsed  by  many  street  railways. 

The  dty  council  of  Alexandria,  by  an  ordi- 
nance approved  July  15,  1896,  ordered  that 
a  portion  of  King  street  (one  of  the  principal 
thoroughfares  of  the  city)  should,  for  the 
distance  of  one  Square,  be  repaved  with  vitri- 
fied brick,  on  .a  six-inch  concrete  base;  and, 
by  another  ordinance  of  the  same  date,  di- 
rected the  appellant  company  to  put  down, 
on  the  said  square,  rails  to  be  approved  by 
the  conmiittee  on  streets,  and  to  grade  and 
pave  on  the  space  between  the  railroad  tracks, 
and  two  feet  on  each  side  thereof,  in  a  simi- 
lar manner;  and  by  another  ordinance,  ap- 
proved September  23,  1898,  further  directed 
the  appellant  company  to  take  up  its  rails 
on  said  square  In  King  ptreet  and  to  lay 
in  their  stead  a  grooved  rail,  with  a  groove 
not  exceeding  1%  inches  in  depth,  and  with 
a  tram  not  lower  than  m  Inches  below  the 
head,  and  with  the  groove  of  the  outline 
shown  by  the  full  lines  of  the  drawing  at- 
tached to  said  ordinance. 

The  appellant  company  falling  to  obey,  the 
city  council  presented  its  petition  to  the  Judg^ 
of  the  circuit  court  of  the  city  of  Alexandria 
for  a  writ  of  mandamus  to  compel  a  compli- 
ance with  the  requirements  of  said  ordinance. 

The  petition  sets  forth  that  the  ordinance 
is  a  reasonable  regulation  of  the  use  of  the 
street,  which  the  dty  has  full  power  to  make, 
under  section  88  of  its  charter,  and  under 
the  general  law,  because  the  paving  of  King 
street  is  greatly  needed  and  desired  by  the 
citizens  of^  Alexandria,  and  a  grooved  rail 
is  a  necessary  incident  to  the  improvement 
King  street  being  the  principal  business 
street  of  the  city,  with  a  heavy  wagon  traf- 
fic upon  it  and  measuring  only  87  feet  from 
curb  to  curb;  that  owing  to  the  narrowness 
of  the  street  traffic  is  compelled  to  follow 
the  tracks  and  rails  of  the  appellant  com- 
pany, and  therefore  any  railway  track  on 
King  street  Is  to  some  extent  an  impediment 
to  its  free  use;  and  that  for  these  reasons 
the  rail  used  on  King  street  should  be  such 
as  to  Impede  general  traffic  in  the  least  pos- 
sible degree. 

It  is  further  averred  that  the  rail  now  used 
upon  King  street  is  such  as  to  prevent  vehi- 
cles from  turning  out  of  the  railway  track, 
except  with  great  strain  to  the  wheels,  ax- 
les, and  running  gear,  and  jolting  in  direct 
crossing.  The  form  of  the  rails,  and  the 
nature  and  extent  of  the  inconvenience  they 
occasion,  are  set  out  with  much  detail  In 
the  petition;  and,  for  the  reasons  thus  stat- 
ed, the  petition  aven  that  the  rails  as  at 


present  laid  are  a  nuisance  and  an  obstrae- 
tfon  to  the  ordinary  use  of  the  street. 

To  this  petition  the  appellant  company  de- 
murred, and,  the  demurrer  being  overruled. 
It  answered,  denying  the  reasonableness  of 
the  ordinance;  and  thereupon  issues  wem 
framed,  to  be  tried  by  a  ]ury,  as  follows: 

"(1)  Whether  or  not  the  several  ordinances 
alleged  and  set  forth  in  the  petition,  direct- 
ing the  grading  and  paving  of  King  street 
between  the  west  crossing  of  Fairfax  street 
and  east  crossing  of  Royal  street  and  direct- 
ing the  Washington,  Alexandria  &  Ht  Ver- 
non Railway  Company  to  remove  the  rail 
now  laid  upon  said  square,  and  to  substi- 
tute a  grooved  pattern  set  forth  in  said  peti- 
tion, were  duly  passed,  approved,  and  pub- 
lished as  required  by  provisions  of  the  char- 
ter of  the  dtj,  and  whether  or  not  the  condi- 
tlons  to  the  passage  of  the  ordinances  for 
the  Improvement  of  said  streets  have  beeo 
complied  with. 

"(29  Whether  or  not  the  present  rails  In  use  ' 
by  respondent  on  King  street  between  the 
west  side  of  Fairfax  street  and  the  east 
side  of  Royal  street  will  obstruct  the  ordinary 
use  of  said  portion  of  King  street  provided 
the  proposed  improvement  of  said  portion  of 
King  street  is  made  by  the  dty  of  Alex- 
andria as  set  out  in  the  ordinance  approved 
by  the  mayor  of  said  dty  on  July  15,  18G6; 
and  entitled  'An  ordinance  to  provide  for 
the  grading,  paving  and  curbing  of  Kln^ 
street  from  the  west  crossing  of  Fairfax 
street  to  the  east  crossing  of  Royal  street 
and  for  the  assessment  of  the  costs  thereof 
under  the  tiiirty-third  section  of  the  city  char- 
ter as  amended  by  an  act  of  the  general  aa- 
sembly,  approved  February  7th,  1898.' 

*'(3)  Whether  or  not  the  present  rails  in 
use  by  respondent  on  King  street  between 
the  west  crossing  of  Fairfax  street  and  the 
east  crossing  of  Royal  street  will  be  and  are 
of  approved  pattern;  that  is,  of  such  pattern, 
on  account  of  merit  and  excellence,  and 
adaptation  for  the  purposes  for  which  they 
are  used,  as  should  be  approved  by  the  city 
authorities  of  Alexandria,  provided  the  pro- 
posed improvement  of  said  portion  of  Kins 
street  is  made  by  the  dty  of  Alexandria 
as  set  out  in  the  ordinances  approved  by  the 
mayor  of  said  city  on  July  15,  1898,  and  en- 
titled *An  ordinance  to  provide  for  the  grad- 
ing, paving  and  curbing  of  King  street  from 
the  west  crossing  of  Fairfax  street  to  the 
east  crossing  of  Royal  street,  and  for  the  as- 
sessment of  the  costs  thereof  under  the  thirty- 
third  section  of  the  city  charter  as  amended 
by  an  act  of  the  general  assembly,  approved 
February  7,  1898.' 

"(4)  Whether  or  not  the  proposed  rails 
mentioned  in  the  ordinance  approved  on  No- 
vember 23,  1898,  and  entitled  *An  ordinance 
directing  the  Washington,  Alexandria  &  Mt, 
Vernon  Railway  Company,  to  take  up  the 
rails  now  laid  on  King  street  from  the  west 
crossing  of  Fairfax  street  to  the  east  crossinur 
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of  Royal  street  and  to  lay  a  grooved  rail  and 
to  ^ade  and  pave  the  space  between  said 
rails  and  tvro  feet  on  each  side  thereof,  said 
paving  to  be  done  with  vitrified  brick  on  a 
six-inch  concrete  baee/  is  a  necessary  incident 
to  the  paving  and  Improving  of  said  pprtion  of 
King  street;  that  is,  whether  the  public  good 
and  the  reasonable  and  ordinary  use  of  said 
portion  of  King  street  requires  that  said  pro- 
posed rails  be  used,  provided  said  improve* 
ment  of  King  street  is  made  as  described  in 
said  ordinance  July  15,  1806,  instead  of  al- 
lowing the  rails  now  in  use  by  respondent 
on  said  portion  of  King  street  to  remain, 
provided  said  improvement  of  said  portion  of 
King  street  is  made  by  the  city  of  Alexandria 
as  described  in  said  ordinance  of  July  15, 
1808. 

"(5)  Whether  or  not  at  the  time  the  pres- 
ent rails  were  laid  they  were  of  the  most  ap- 
proved pattern,  and  such  as  were  then  com- 
monly in  use. 

"Were  said  rails  so  laid  without  objection 
by  the  city  authorities,  and  with  their  ap- 
proval or  acquiescence?" 

The  Jury  found  the  first  of  these  issues  in 
favor  of  the  city  council.  Upon  the  second, 
tbird,  fourth,  and  fifth,  it  found  in  favor 
of  the  appellant  The  appellant,  therefore, 
could  not  be  prejudiced  by  any  instructions 
given  by  the  court,  or  any  ruling  made  upon 
the  admission  of  testimony  respecting  the 
trial  upon  the  Issues  thus  found  in  its  favor. 

When  the  cause  came  on  to  be  heard  after 
the  Jury  had  rendered  their  verdict,  the  court 
rendered  a  Judgment  non  obstante  veredicto, 
and  awarded  the  writ  of  mandamus,  in  ac- 
cordance with  the  prayer  of  the  city  council 
of  Alexandria.  To  this  Judgment  a  writ  of 
error  was  awarded. 

We  thinliL  the  demurrer  to  the  petition  was 
properly  overruled,  and  upon  this  subject  we 
shall  add  nothing  to  what  has  already  been 
said  with  respect  to  its  averments. 

The  finding  of  the  Jury  upon  the  first  issue 
is  clearly  warranted  by  the  proof.  Nor  do 
we  think  there  was  any  error  in  the  final 
Judgment  rendered  by  the  court  It  is  true 
that  the  Jury  have  found  by  their  verdict, 
in  response  to  the  issues  submitted,  that  the 
rails  now  in  use  by  appellant  on  King  street 
will  not  obstruct  the  ordinary  use  of  that 
street  when  the  proposed  improvement  is 
made  by  the  city  of  Alexandria  as  set  out 
in  its  ordinance  of  July  15,  1808.  They  also 
found  that  the  present  rails  are  of  approved 
pattern;  that  is,  of  such  merit  and  excellence, 
and  adaptation  for  the  purposes  for  which 
they  are  used,  as  should.  In  the  opinion  of  the 
Jury,  be  approved  by  the  city  authorities  of 
Alexandria.  The  Jury  has  also  found  by  its 
verdict  that  the  substitution  of  the  grooved 
rail  as  proposed  by  the  city  is  not  a  neces- 
sary incident  to  the  paving  and  improving  of 
King  street  with  vitrified  brick,  and  that  the 
rails  in  present  use  were  at  the  time  they 
were  laid  of  the  most  improved  pattern,  and 
such  as  were  then  commonly  in  use,  and 


were  laid,  not  only  witliout  objection  by  the 
city,  but  with  its  approval  and  acquiescence. 

Now,  it  may  very  well  be  that  upon  all 
these  issues  the  Jury  were  Justified  in  all 
their  findings  by  the  evidence  submitted  to 
them;  it  might  also  be  that  the  court  was 
of  the  same  opinion  upon  the  evidence;  and 
yet  it  is  entirely  consistent  with  both  these 
concessions  that  its  Judgment  non  obstante 
veredicto  should  be  affirmed. 

The  real  issue  to  be  considered  and  de- 
cided is  this:  Was  the  ordinance  of  the  city 
a  reasonable  one,  regard  being  had  to  all  the 
circumstances  of  the  case,  or  did  the  city 
council,  in  passing  the  ordinance,  act  capri- 
ciously and  arbitrarily? 

Its  charter  and  the  general  law  confer  upon 
the  city  of  Alexandria  ample  power  to  con- 
trol and  regulate  the  laying  out  repair,  and 
use  of  its  streets.  ''To  do  so,"  said  this  court 
in  Roanoke  Gas  Co.  v.  City  of  Roanoke,  88 
Va.  810,  14  S.  E.  665,  "is  a  power  essentially 
incident  to  the  existence  and  well-being,  of 
every  municipal  corporation,  and  powers  thus 
delegated  are  trusts  held  for  the  public  good, 
are  continuing,  and  cannot  be  contracted 
away;  nor  can  the  municipal  authorities  bind 
themselves  by  contract  not  to  exercise  them 
from  time  to  time  as  the  public  good  may  re- 
quire, •  •  •  and  of  the  necessity  and  ex- 
pediency of  the  exercise  of  such  power  the  city 
council,  and  not  the  court  is  the  Judge."  Rich- 
mond, F.  &  P.  R.  Co.  V.  City  of  Richmond, 
28  Grat  83;  Davenport  ▼.  Same,  81  Va.  636; 
Oity  of  Charlottesville  v.  Southern  Ry.  Oo. 
(Va.)  34  S.  E.  98;  Town  of  Harrisonburg  v. 
RoUer,  Id.  523. 

In  Burkhardt  v.  City  of  Atlanta  (Ga.)  30 
S.  B.  32,  the  court  said:  "An  incorporated 
city  is  a  government  within  a  government. 
It  has  Jts  own  executive.  Judicial,  and  legis- 
lative branches.  It  is  a  creature  of  the  state, 
and  can  exercise  no  power  that  is  not  derived 
from  its  creator. 

"Where  legislative  power  is  conferred  upon 
it  by  the  state,  it  is  necessary  that  a  degree 
of  freedom  should  be  allowed  in  its  exer- 
cise; otherwise,  the  dty  would  be  so  hamper- 
ed in  the  government  of  its  people  as  would 
defeat  the  very  ends  of  its  incorporation. 

''Hence  it  is  that  the  courts  vtHI  never  in- 
terfere with  the  free  exercise  of  such  rights 
as  are  left  to  the  discretion  of  a  corporate 
autliority  unless  such  authority  should  go  be- 
yond the  scope  of  power  delegated,  or  unless 
the  discretion  given  should  be  abused  by  an 
arbitrary  exercise  thereof,  and  by  a  plain 
and  unwarranted  violation  of  private  rights.'* 

Dillon  on  Municipal  Oorporations  (section 
05)  says:  "When  a  municipal  corporation  by 
its  charter  is  empowered,  if  it  deems  the  pub- 
lic welfare  or  convenience  requires  it,  to  open 
streets  or  make  public  improvements  thereon, 
its  determination,  whether  wise  or  unwise^ 
cannot  be  judicially  revised  or  corrected." 

Mr.  Justice  Brewer,  in  St  Louis  v.  Western 
Union  Tel.  Co.,  149  U.  S.  465,  13  Sup.  Ct 
980,  87  L.  Bd.  870,  deUvering  the  opinion  ot 
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fhe  court,  said:  "The  dty  is  glyen  power 
to  open  and  establish  streets,  to  improve 
them,  end  to  regulate  their  use,  etc  The 
word  'regulate'  is  one  of  broad  import.  It 
is  the  word  used  in  the  federal  constitution 
to  define  the  power  of  congress  over  foreign 
and  interstate  commerce,  and  he  who  reads 
the  many  opinions  of  tiiis  court  will  perceive 
how  broad  and  comprehensive  it  has  been 
held  to  be.  If  the  city  gives  a  right  to  the 
use  of  the  streets  or  public  grounds,  as  it  did 
by  Ordinance  No.  11,604,  it  simply  regulates 
the  use  when  it  prescribes  the  terms  and  con- 
ditions upon  which  they  shall  be  used.  If  it 
should  see  fit  to  construct  an  expensive  boule- 
vard in  the  city,  and  then  limit  the  use  to  vehi- 
cles of  a  certain  kind,  or  exact  a  toll  from  all 
who  use  it,  would  that  be  otherwise  than  a 
regulation  of  the  use?  And  so  it  is  only  a 
matter  of  regulation  of  uise  when  the  city 
grants  a  telegraph  company  the  right  to  use 
exclusively  a  portion  of  the  street,  on  con- 
dition of  contributing  something  towards  the 
expense  it  has  been  to  in  opening  and  im- 
proving the  streets. 

"To  the  same  effect,  see  Gloucester  Ferry 
Ck>.  V.  Pennsylvania,  114  U.  S.  196-203,  6  Sup. 
Ct  826,  29  L.  Ed.  158.  *The  power  to  regu- 
late commerce,'  says  Mr.  Justice  Field,  speak- 
ing for  this  court,  'is  the  power  to  prescribe 
the  rules  by  which  it  shall  be  governed;  that 
is^  the  conditions  upon  which  it  sliall  be  con- 
ducted.' 

"If  it  be  said  in  this  case  that  the  dty  had 
already  regulated  the  use,  by  prescribing 
that  there  should  be  two  tracks,  the  answer 
is  that  the  power  of  regulation  is  a  continu- 
ing power.  It  is  not  exhausted  by  being 
once  exercised,  and,  so  long  as  the  object  is 
plainly  one  of  regulation,  the  power  may 
be  exercised  as  often  as,  and  whenever,  the 
common  council  may  think  proper.  The  use 
of  the  street  may  be  subjected  to  one  condi- 
tion to-day,  and  to  another  and  additional 
one  to-morow,  provided  the  power  is  exer- 
cised in  good  faith,  and  the  condition  im- 
posed is  appropriate,  as  a  reasonable  regula- 
tion, and  is  not  imposed  arbitrarily  or  capri- 
ciously." See,  also,  City  of  Baltimore  v. 
Baltimore  Trust  &  Guarantee  Co.,  IGG  U.  S. 
673,  17  Sup*  Ct  696,  41  L,  Ed.  1160. 

In  Louisville  City  Ry.  Co.  v.  City  of  Louis- 
ville, 8  Bush,  415,  Judge  Lindsay,  speaking 
for  the  court,  said:  "We  will  not  assume 
that  the  city  government.  In  the  exercise  of 
the  legislative  power  to  regulate  the  recon- 
struction of  the  railway  company  on  Jeffer- 
son street,  acted  capriciously  or  without  suf- 
ficient reason.  The  presumption  of  the  law 
is  that  it  did  not" 

It  is  not  necessary  to  make  further  citation 
of  authority  to  show  that  the  city  council 
was  clothed  with  ample  power  to  control  and 
regulate  the  streets  of  the  dty;  that  this 
was  a  continuing  power,  to  be  exercised  as 
often  and  whenever  the  council  may  think 
proper,  subject  only  to  the  limitation  that  it 
must  act  in  good  faith;   that  the  regulation 


must  be  reasonable,  and  not  imposed  arbi- 
trarily or  capriciously,— the  presumption  be- 
ing in  favor  of  the  propriety  and  validity  of 
what  the  city  has  directed  to  be  done. 

Dillon  on  Municipal  Corporations  (section 
327)  says:  "Whether  an  ordinance  be  rea- 
sonable and  consistent  with  the  law  or  not 
is  a  question  for  the  court,  and  not  the  Jury, 
and  evidence  to  the  latter  on  the  subject  is 
inadmissible. 

"But  in  determining  this  question  the 
court  will  regard  all  the  circumstances  of 
the  particular  city  or  corporation,  the  ob- 
jects sought  to  be  attained,  and  the  neces- 
sity which  exists  for  the  ordinance.  Regu- 
lations proper  for  a  large  and  prosperous 
city  might  be  absurd  or  oppressive  in  a 
small  and  sparsely  populated  town,  or  in  the 
country." 

Without  going  into  the  evidence  in  detail 
upon  the  subject  of  the  reasonableness  of 
the  ordinance,  we  are  of  opinion  that  it 
clearly  shows  that  there  was  no  fraud  in  its 
passage;  that  the  city  did  not  act  capri- 
ciously, but  in  accordance  with  what  it 
deemed  best  to  promote  the  interests  con- 
fided to  it;  that  the  action  it  took  was  urged 
upon  it  by  many  of  its  citizens;  that  the 
rail  adopted  is  that  in  use  by  the  city  of 
Washington  as  required  by  an  act  of  con- 
gress of  the  United  States. 

It  further  appears  that  representatives  of 
the  appellant  were  invited  to  attend  a  meet- 
ing of  the  committee  on  streets  and  the  dty 
engineer,  where  the  whole  subject  was  care- 
fully considered,  and  as  a  result  of  their  de- 
liberations the  engineer  and  committee  rec- 
ommended the  proposed  rail  to  the  city  coun- 
dl,  and  they  thereupon  passed  the  ordinance 
requiring  its  adoption. 

In  view  of  these  facts,  it  is  manifest  that 
the  appellant  has  not  overcome  the  presump- 
tion in  favor  of  the  reasonableness  of  the 
ordinance  which  it  was  ordered  to  obey;  that 
it  has  not  shown  that  it  was  passed  arbi- 
trarily or  capriciously;  and  the  Judgment  of 
the  drcuit  court  must  be  affirmed. 

(98  Va.  299) 

SOUTHERN  RT.  00.  v.  COOPER. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

14,  1900.) 

RAILROAD      CROSSING— ACCIDBNT—FRIOHTBN- 
INQ  HORSES— NEOUOBNCB— DEMUR- 
RER TO  BVIDENCB. 

1.  A  demurrer  to  the  evidence  is  the  proper 
mode  of  taking  from  the  Jury  the  determina- 
tion of  the  weight  to  be  given  the  evidence, 
and  a  motion  to  strike  out  is  equivalent  thereto. 

2,  Failure  of  the  employes  in  charge  of  a 
locomotive  to  stop  it  or  to  give  signals  when 
approaching  a  crossing  is  not  negligence,  in 
case  of  a  horse  frightened  thereby,  but  which 
was  seen  by  such  employes  approaching  the 
crossing  too  far  of[  for  a  collision,  and  giving 
no  indication  of  fright 

Error  to  corporation  court  of  Danville. 

Action  by  George  K.  Cooper  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Revereedi 
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Blackford,  Honl^  &  Blackford,  for  plain- 
tiff in  error.  Peatross  &  Harris,  for  defend- 
ant in  error. 

OARBWELU  X  The  defendant  in  error, 
George  K.  Oooper,  sued  the  Southern  Rail- 
way Company  for  injuries  alleged  to  hare 
been  sustained  by  him  by  reason  of  the  neg- 
ligence of  the  defendant  company,  under  the 
following  drcnmstances: 

Henry  street  crosses  the  Southern  Railway 
near  the  northern  boundary  of  that  portion 
of  the  city  of  Danville  known  as  "North 
Danyille,"  and  is  a  part  of  the  road  leading 
from  DanyiUe  to  the  county  of  Henry.  After 
leaying  the  more  populous  portion  of  North 
Danville,  the  street  crosses  what  is  known 
as  the  "SUU-House  Branch,"  and  then,  rising 
a  considerable  hUl,  something  over  100  yards, 
crosses  the  Southern  RaUway  at  what  is 
known  as  the  "Henry  Street  Crossing.*'  Aft- 
er leaving  the  Still-House  Branch,  going  up 
the  hill,  there  is  a  space  of  about  150  feet 
upon  the  right  of  the  street  along  which  a 
traveler  in  a  buggy  can  see  an  engine  or 
train  coming  from  the  north  upon  the  South- 
em  Railway.  Part  of  this  space  has  some 
trees  upon  it,  but  the  view  of  an  approaching 
train  is  not  thereby  obstructed,  and  the  rest 
of  the  distance  up  to  a  woodyard  is  open, 
and  the  view  of  an  approaching  train  is  in 
no  wise  cut  off.  At  a  little  over  100  feet 
from  Heniy  street  crossing  there  was  at  the 
time  of  this  accident  a  woodyard  between 
the  street  and  the  railway,  with  a  fence 
around  it,  which,  with  other  barriers,  it  is 
claimed,  obstructed  the  view  of  the  railway 
up  to  within  a  short  distance  of  the  crossing. 
On  the  afternoon  of  May  19,  1898,  defendant 
in  error,  with  a  friend,  was  traveling  north- 
ward on  Henry  street  in  a  one-horse  buggy. 
They  had  crossed  the  Still-House  Branch, 
and  had  commenced  to  ascend  the  grade  to- 
wards the  Henry  street  crossing.  They  both 
say  they  were  looking  out  for  a  passing 
engine,  in  order  to  avoid  a  collision  therewith 
at  the  crossing,— one  looking  up  and  the  oth- 
er down  the  railway  track,— but  saw  none 
and  heard  none.  Henry  street  is  50  feet 
broad,  and  when  Hie  horse's  head  was  about 
at  the  gate  to  the  woodyard  a  yard  engine  of 
the  plaintiff  in  error,  which  was  moving  down 
grade  at  a  speed  variously  estimated  at  from 
10  to  15  miles  an  hour,  southward,  towards 
the  depot  in  Danville,  as  smoothly  and  noise- 
lessly as  an  engine  could  be  run,  crossed 
Henry  street  in  front  of  the  defendant  in 
error.  As  soon  as  he  became  aware  of  the 
approach  of  the  engine,  defendant  in  error, 
who  was  driving,  thinking,  as  he  says,  the 
horse  was  likely  to  get  scared  at  the  engine, 
turned  him  so  as  to  get  him  into  the  wood- 
yard  and  keep  him  out  of  the  view  of  the 
engine  until  he  could  control  him;  and  in 
order  to  get  him  into  the  woodyard  he  back- 
ed the  horse  down  the  hill,  pulling  him  to 
the  right  for  the  purpose  of  going  through 
the  gate.    While  in  the  act  of  doing  this  the 


horse  became  unmanageable,  the  buggy  was 
overturned  throwing  its  occupants  out,  and 
the  horse  ran  off,  whereby  defendant  in  er- 
ror received  the  injuries  for  which  he  was 
awarded  in  the  court  below  $1,000  damages. 

It  further  appears  that  the  persons  on  the 
engine  saw  the  buggy  and  defendant  in  er^ 
ror  and  his  companion  going  up  the  grade 
towards  Henry  street  crossing  at  a  distance 
too  far  from  the  crossing  to  make  a  collision 
with  the  engine  possible;  and  a  person  ex- 
amined as  a  witness  on  behalf  of  defendfint 
in  error  was  in  the  woodyard,  and  also  saw 
the  men  in  their  buggy  going  up  the  hill  to- 
wards the  crossing,— taking  particular  notice 
of  the  horse,  as  defendant  in  error  had  pro- 
posed to  sell  it  to  him;  and  all  testify  that 
the  horse  was  going  quietly  along  the  street, 
at  a  distance  from  the  crossing  of  about  66 
feet,  when  the  engine  passed. 

The  statute  in  force  in  Virginia  providing 
for  signals  at  crossings,  and  requiring  every 
locomotive  engine  to  carry  a  bell,  expressly 
exempts  signals  by  whistling  within  the  lim- 
its of  an  incorporated  town  or  city;  and  in 
Danville,  imder  the  ordinance  of  the  town, 
a  whistle  cannot  be  blown.  In  this  case,  ac- 
cording to  evidence  introduced  by  def^idant 
in  error,  the  whistle  on  the  engine  was  not 
blown,  nor  the  bell  rung. 

After  the  evidence  for  both  plaintiff  and 
defendant  had  been  introduced,  plaintiff  in 
error  moved  the  court  to  strike  out  all  the 
evidence  introduced  by  defendant  in  error, 
on  the  ground  that,  admitting  every  allega- 
tion therein  proved  to  be  true,  it  made  no 
case  against  it,  which  motion  was  overruled, 
and  an  exception  was  taken,  which  consti- 
tutes the  first  assignment  of  error  relied  on 
here. 

The  exception  is  not  well  taken.  Under 
our  practice,  the  only  mode  of  taking  away 
from  the  Jury  the  determination  of  the  weight 
to  be  given  to  evidence  is  by  demurring  to  it 
A  motion  to  strike  out  is  not  equivalent  to  a 
demun'er  to  the  evidence,  as  counsel  for 
plaintiff  In  error  contends;  citing  Fowlkes  v. 
Railway  Co..  90  Va.  742,  32  S.  E.  464w  The 
decision  in  that  case  only  recognized  and  ap- 
plied the  universally  admitted  law  that  the 
court  determines  whether  evidence  is  admis- 
sible or  not,  and  in  the  exercise  of  this  func- 
tion admits  or  excludes  it,  on  objection  to  it 
when  offered,  or  on  motion  to  strike  it  out 
if  it  has  been  improperly  admitted. 

The  defendant  in  error  neither  alleges  in 
his  declaration  nor  offers  proof  of  any  negli- 
gent act  of  plaintiff  in  error,  done  In  the  im- 
mediate vicinity  of  the  highway  upon  which 
he  was  traveling,  as  causing  his  injuries,  but 
relies  merely  upon  the  omission  of  plaintiff  in 
error  to  give  him  signals  or  warnings  of  the 
approach  of  the  engine  at  which  his  horse 
took  fright,  without  a  suggestion  as  to  what 
signals  or  warnings  should  have  been  given 
him,  other  than  the  blowing  of  the  whistle  or 
ringing  the  bell.  He  states  that  he  lived  in 
North  Danville;  was  familiar  with  the  Henry 


890 


36  S0UTHEA8TBRN  BBPOBTaB. 


(Va. 


street  crossing  and  its  surroundings;  that  ne 
regarded  his  horse  as  gentle  and  saXe;  had 
driven  it  up  to  street  cars;  and  that  on  the 
occasion  of  his  injury  he  and  his  companion 
were  only  looking  out  to  avoid  a  collision 
with  an  engine  on  the  crossing  they  were 
approaching.  The  question  presented,  there- 
fore, is,  what  duty  did  plaintiff  In  error,  under 
the  circumstances,  owe  to  defendant  In  error, 
and  fail  to  perform? 

This  may  be  disposed  of  in  connection  with 
the  assignment  of  error  to  the  rulings  of  the 
court  below  in  refusing  instructions  Nos.  1, 
8,  4,  and  6  asked  for  by  plaintiff  in  error,  and 
in  modifying  its  eighth  instruction.  They 
are  as  follows: 

•'No.  1.  The  court  instructs  the  Jury  that 
under  the  law  of  Virginia,  Danville  being  an 
incorporated  city,  the  defendant  had  the 
right  to  omit  the  sounding  of  the  whistie  in 
approaching  the  Henry  street  crossing,  where 
the  accident  occurred;  and,  if  the  Jury  be- 
lieve from  the  evidence  that  the  accident  was 
caused  by  the  failure  to  sound  the  whistle, 
the  defendant  was  not  negligent,  and  they 
must  find  for  the  defendant" 

"No.  8.  The  court  instructs  the  Jury  that 
the  defendant  had  the  right  to  presume  that, 
the  less  noise  made  by  the  train  In  approach- 
ing the  crossing,  the  less  danger  there  was 
of  frightening  horses  near  the  track;  and, 
while  the  defendant  would  be  liable  for  in- 
juries caused  by  frightening  horses  by  un- 
necessary noise,  it  is  not  liable  for  injuries 
caused  by  frightening  horses  too  far  off  for 
collision,  when  It  makes  as  little  noise  as 
possible. 

"No.  4.  The  court  further  instructs  the 
Jury  that,  operating  railroads  by  steam  being 
lawful,  the  defendant  had  the  right  to  run 
its  enghies  and  trains  where  they  can  be  seen 
by  man  and  beast,— the  right  to  make  the 
noises  Incident  to  the  movement  and  working 
of  its  engines;  and  the  defendant  is  not  lia- 
ble for  injuries 'Occasioned  by  a  horse,  when 
being  driven  on  the  highway,  taking  fright 
at  the  sight  of  an  engine,  nor  at  the  noises 
usually  made  by  a  running  engine." 

"No.  e.  The  court  further  Instructs  the  Jury 
that  the  defendant's  employes  in  charge  of 
the  engine  had  a  right  to  presume  that  horses 
near  the  track  would  not  be  frightened  by 
an  approaching  engine,  and  it  was  not  their 
duty  to  stop  the  engine  or  to  give  any  signals 
when  the  horse  was  seen  approaching  the 
crossing  too  far  off  for  a  collision,  and  glY- 
Ing  no  indications  of  fright  when  seen  by 
some  of  the  employes  on  the  engine.*' 

"No.  8.  The  court  Instructs  the  Jury  that 
If  they  believe  from  the  evidence  in  this  case 
that  an  ordinance  of  the  city  of  Danville  pro- 
hibited the  sounding  of  whistles  upon  the 
engine,  which  is  charged  to  have  caused  the 
accident  in  question  at  the  Henry  street 
crossing,  or  at  the  point  designated  at  the 
whistling  post,  then  the  failure  to  blow  such 
whistle  was  not  negligence." 

The  court  struck  out  of  instruction  8  the 


words  "failure  to  blow  such  whistle  was  not 
negligence,"  and  inserted  hi  their  stead,  "de- 
fendant was  not  required  to  sound  the  whis- 
tle as  It  approached  the  crossing." 

Where  the  statute  imposes  upon  a  railroad 
company  the  duty  of  sounding  the  whistle 
on  its  locomotive  engines  approaching  a  cross- 
ing of  a  highway,  for  the  purpose  of  prevent- 
ing a  collision  with  travelers  on  the  highway 
or  frightening  their  teams,  and  the  railroad 
company  fails  to  perform  that  duty,  it  is 
negligence,  for  which  the  company  would  be 
liable  for  injuries  resulting  therefrom. 

In  Railway  Co.  v.  Torian,  95  Va.  463,  28  S. 
B.  569,  it  was  said  that  a  railroad  company 
is  liable  for  injuries  inflicted  in  consequence 
of  sounding  its  whistle  in  a  careless  or  reck- 
less manner  or  at  an  improper  time.  This 
is  unquestionably  settled  law,  and  It  is 
equally  as  well  settled  that,  where  the  viola- 
tion of  an  ordinance  or  a  statute  is  the  prox- 
imate cause  of  an  injury,  the  wrongdoer  is 
liable  therefor.  2  Elliott,  R.  R.  §  711;  Rail- 
road Go.  V.  Hite,  81  Va.  771.  If,  therefore, 
it  is  negligence  to  sound.  In  violation  of  an 
ordinance  or  statute,  the  whistle  on  an  en- 
gine approaching  a  highway  crossing,  it  can- 
not, either  upon  reason  or  authority,  be 
deemed  negligence  to  omit  doing  so.  In 
Railroad  Co.  v.  Hite,  supra,  it  was  said: 
"Undoubtedly  railroad  companies  have  the 
right  to  run  engines  and  cars  over  their  own 
roads  and  in  their  yards,  and,  as  a  conse- 
quence, they  have  the  right  to  make  the 
usual  and  reasonable  noises  necessarily  inci- 
dent to  a  running  train;  and  for  the  making 
of  such  noises,  therefore,  where  they  are 
neither  negligently  nor  unnecessarily  made, 
no  cause  of  action  will  arise,  although  ani- 
mals may  be  frightened  thereby,  and  Injury 
ensue. 

"A  railroad  company  is  not  liable  for  in- 
juries received  from  horses  becoming  fright- 
ened upon  a  highway  at  the  mere  sight  of 
its  trains  or  the  noises  necessarily  incident 
to  the  running  of  the  train  and  the  opera- 
tion of  the  road."  8  Elliott,  R.  R.  §  1264,  and 
cases  cited.  Among  the  many  authorities 
there  cited  is  the  case  of  Flint  v.  Railroad 
Go.,  110  Mass.  222.  In  that  case  the  plain- 
tiff was  injured  by  his  horse  becoming 
frightened  by  the  cars  on  the  defendant's 
railroad.  It  appeared  that  the  railroad 
crossed  the  highway  on  which  the  plaintiff 
was  tiliveling;  that  the  horse  became  fright- 
ened when  about  5  rods  from  the  crossing 
by  the  approach  of  two  cars,  about  10  rods 
therefrom;  that  the  cars  were  coming  on  a 
down  grade,  by  the  force  of  gravitation,  at 
the  rate  of  eight  or  ten  miles  an  hour;  and 
that  no  signals  were  given  of  their  approach. 
Held,  that  these  facts  would  not  warrant 
the  Jury  in  returning  a  Yerdlct  for  the  plain- 
tiff. 

In  Favor  v.  Railroad  Corp.,  114  Mass.  352, 
the  court  lays  down  the  broad  doctrine  that 
a  railroad  company  has  the  right  to  do  law- 
ful acts  upon  Its  own  premises,  and  is  not 
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reeponsiblf  for  iDjurious  conseQuences  that 
may  arise  from  such  acta*  unless  the  acts 
are  negligently  and  improperly  done;  hut, 
as  the  court  adds:  "If  the  defendant  in  this 
case  had  done  some  negligent  act  in  the 
vicinity  of  the  highway,  calculated  to  en- 
danger the  safety  of  travelers  passing  over 
it  with  horses,  a  very  diCTerent  question 
would  be  presented.'*  That  is  to  say,  that 
where  the  railroad  is  using  its  property  in  a 
lawful  way,  doing  no  negligent  act  in  the 
immediate  vicinity  of  a  highway,  calculated 
to  endanger  the  safety  of  travelers  passing 
over  it  with  horses,  and  an  injury  is  sus- 
tained by  reason  of  horses  on  the  highway 
becoming  frightened  by  an  engine  or  train 
crossing  it,  the  railroad  company  is  not 
liable  therefor.  Railway  Co.  v.  Schmidt,  x34 
Ind.  16,  83  N.  £.  774;  1  Thomp.  Neg.  §  15; 
Howard  v.  Railroad  Co.,  156  Mass.  159,  80 
N.  E.  479;  2  Wood,  R.  R.  fi  824. 

It  is  unquestionably  one  o€  the  objects  of 
an  ordinance  of  a  city  prohibiting  the  sound- 
ing of  the  whistle  on  locomotives  engines 
within  the  limits  of  the  city  to  lessen  the 
danger  of  teams  on  the  streets  becoming 
frightened  at  passing  engines  or  trains.  And 
while  it  is  a  matter  of  common  observa^ 
tion»  of  which  courts  will  take  Judicial  no- 
tice, as  counsel  for  defendant  in  error  con- 
tends, that  bells  are  used  on  locomotive  en- 
gines to  lessen  the  danger  to  travelers  on  a 
street  or  highway  of  a  collision  with  an 
engine  crossing  the  street  or  highway,  can 
it  be  said  that  they  are  intended  or  useful  in 
warning  persons  on  the  street  or  highway 
that  they  may  keep  such  a  distance  from  the 
crossing  as  will  prevent  their  horses  from 
becoming  frightened  at  a  passing  engine? 
We  think  not 

In  construing  a  statute  of  the  state  of 
Rhode  Island  requiring  railroad  companies  to 
ring  the  bell  upon  their  locomotive  engines 
for  a  distance^  at  least,  of  80  rods  from  the 
place  where  the  railroad  crossed  any  turnpike 
or  highway  upon  the  same  level  with  the  rail- 
road, the  supreme  court  of  that  state  held 
that  the  statute  was  only  Intended  to  lessen 
the  danger  of  a  collision  of  the  engine  or 
train  with  individuals,  or  their  horses,  car- 
riages, or  teams,  on  the  crossing,  and  not 
Intended  or  useful  to  warn  people  elsewhere. 
ODonnell  y.  RaUroad  Co.,  6  R.  L  211. 

Nor  Is  it  the  purpose  of  gates  at  a  street 
Grossing  to  warn  persons  traveling  the  street 
to  keep  at  a  sufficient  distance  to  prevent 
their  horses  from  becoming  frightened  by  an 
engine  or  train,  as  they  are  only  lowered  to 
shot  street  travelers  off  of  the  crosshig  until 
an  ai^oaching  engine  or  train  passes.  As 
was  said  by  this  court  in  Richmond  Union 
Pass.  Ry.  Co.  v.  Richmond,  F.  &  P.  R.  Co., 
96  Va.  678,  82  8.  B.  787,  it  is  a  matter  of 
commcm  knowledge  that  the  tendency  of  gates 
and  a  gate  keeper  at  railroad  crossings  is  to 
promote  safety;  but  their  utility  as  a  warning 
to  travelers  to  keep  at  a  safe  distance,  to  pre- 
vent their  horses  from  becoming  frightened. 


does  not  appear  in  the  case  at  bar,  nor  Is  it 
a  matter  of  common  knowledge.  Had  there 
been  a  watchman  at  Henry  street  crosshig, 
it  could  not  have  been  reasonably  expected  of 
him  to  stop  defendant  in  error  at  a  greater 
distance  from  the  crossing  than  66  feet,  in 
order  to  prevent  his  horse  from  taking  fright 
at  the  passing  engine.  According  to  his  own 
statement,  he  was  driving  his  horse  quietly 
along  the  street,  too  far  away  from  the  cross- 
ing to  make  a  collision  with  the  engine  pes* 
sible.  Had  the  man  in  charge  of  the  engine, 
seeing  defendant  in  error  driving  his  horse 
quietly  towards  the  crossing,  In  no  possible 
danger  of  a  collision,  and  no  noise  being  made 
on  the  engine  other  than  that  incident  to  a 
running  engine,  immediately  proceeded  to 
sound  the  whistle,  at  which  the  horse  took 
fright,  and  injury  to  defendant  in  error  en- 
sued, it  might  have  been  reasonably  claimed 
that  plaintiff  in  error  was  guilty  of  negligence 
in  recklessly  and  unnecessarily  sounding  the 
engine's  whistle.  Railway  Oo.  ▼.  Torian, 
supra. 

Instruction  No.  8,  as  asked  for  by  plaintiff 
in  error,  simply  told  the  Jury  that  if  they  be- 
lieved from  the  evidence  that  an  ordinance 
of  the  city  of  Danville  prohibited  the  sound- 
ing of  the  whistle  upon  the  engine,  which  was 
charged  to  have  caused  the  accident  In  ques- 
tion, at  the  Henry  street  crossing,  or  at  the 
point  designated  as  the  whistling  post,  the 
failure  to  blow  such  whistle  was  not  negli- 
gence. It  correctly  propounded  the  law,  and 
should  have  been  given  as  asked. 

Plaintiff  in  err6r*s  instruction  No.  1,  re- 
fused, was  to  the  same  effect,  and  should 
have  been  given. 

It  follows  from  what  has  already  been  said 
that  we  are  further  of  opinion  that  plaintiff 
in  error's  instructions  3,  4,  and  6  correctly 
propounded  the  law,  and  should  have  been 
given. 

Without  these  instructions  to  the  Jury  quali- 
fying instruction  No.  1  given  for  defendant 
in  error,  that  instruction  was  ];^alnly  errone- 
ous, in  t^t  it  left  the  Jury  free  to  find  a 
verdict  for  defendant  in  error  on  the  sole 
ground  that  plaintiff  in  error  omitted  to  sound 
the  whistle  on  the  engine  when  it  approached 
the  Henry  street  crossing. 

The  remaining  assignments  of  error  will 
not  be  considered,  as  they  are  either  without 
merit,  or  are  not  likely  to  arise  on  another 
trlaL 

The  Judgment  of  the  corporation  court  must 
be  reversed,  the  verdict  of  the  Jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  to  be 
had  in  accordance  with  this  opinion. 

(98  Va.  284) 
liAND  V.  SHIPP  et  al. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Jtint 

14,  1900.) 

DOWBI^-R]ELBAS]^-SEPARATION     AORBEMBNT 
— VAUDITY-JOINTURB. 

1.  Married  Woman's  Act,  c  103  (Code,  | 
2284),  declaring  that  a  married   woman   may 
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contract  with  reference  to  her  separate  estate^ 
which  shail  consist  of  her  property  at  the  time 
of  marriage,  or  afterwards  acquired,  the  rents 
and  profits  thereof,  rights  of  action,  damages 
for  wrong,  and  compensation  for  property  talc- 
en  for  public  Dse,  does  not  authorize  her  to  re- 
lease to  her  husband  her  inchoate  right  of 
dower  in  his  lands,  since  such  right  is  not  a 
property  right,  within  such  provision. 

2.  A  consideration  to  a  wife  for  a  deed  of 
separation  between  herself  and  her  husband, 
in  which  she  releases  her  dower,  need  not  be 
returned,  as  a  condition  ior  the  assignment  of 
dower,  at  the  death  of  the  husband,  in  lands 
conveyed  by  him  duHng  life,  since  the  release 
was  absolutely  Toid,  and  the  deed  of  separation 
in  no  way  affected  her  rights. 

3.  A  deed  of  separation,  by  which  the  parties 
agreed  to  each'  control  their  separate  property, 
and  release  their  rights  of  dower  and  curtesy, 
cannot  be  considered  a  statutory  jointure,  un- 
der Code,  U  2270,  2271,  providing  that  a  con- 
veyance or  devise  may  be  taken  in  lieu  of  dow- 
er, which  shall  constitute  a  bar  thereof,  unless 
on  the  death  of  the  husband  the  wife  elects  to 
take  dower  instead  of  the  jointure. 

4.  A  husband  and  wife  executed  a  deed  of 
separation,  mutually  releasing  dower  and  cur- 
tesy; and  subsequently  the  husband  executed 
a  trust  deed  on  real  estate,  in  which  the  wife 
did  not  join.  The  debt  secured  thereby  was 
not  paid,  and  the  premises  were  sold  on  fore- 
closure, from  the  proceeds  of  which  the  debt 
secured,  as  well  as  a  debt  secured  by  a  prior 
trust  deed  on  the  same  property,  in  which  the 
wife  joined,  were  paid.  Held  that,  since  the  re- 
lease of  the  wife's  dower  was  absolutely  void, 
she  was  entitled,  on  the  death  of  her  husband, 
to  dower  in  said  land,  as  if  no  agreement  had 
been  made. 

Appeal  from  drcult  court,  Princeas  Anne 
count/. 

Action  by  Laura  L.  Land  against  H.  B. 
Shipp  and  Emerson  Land  for  dower.  From  a 
dismissal  of  the  bill,  plaintiff  appeals.  Re- 
yersed. 

Burroughs  &  Bros.,  for  appellant.  Wil- 
liam McK.  Woodhouse,  for  appellees. 

GARDWELL,  J.  This  la  an  appeal  from  a 
decree  of  the  circuit  court  of  Princess  Anne 
county,  and  the  case  is  aa  follows: 

Appellant  Laura  L.  Land,  Intermarried 
with  John  W.  S.  Land  March  9,  1880,  and 
they  lived  together  as  husband  and  wife  till 
June  27,  1896,  when  they  signed  and  ac- 
knowledged a  deed  of  separation,  which  was 
admitted  to  record  in  the  clerk's  office  of 
Princess  Anne  county  court  The  deed  re- 
cites that  "owing  to  an  incompatabllity  of 
temperament  the  parties  mutually  find  It 
impossible  for  them  to  lire  happily  and  con- 
genially together  aa  husband  and  wife,  and 
desired  that  each  shall  have  the  same  lib- 
erty of  person  and  personal  rights,  and  the 
same  power  to  manage,  control,  use,  alien, 
or  convey  their  respective  separate  estates, 
both  real  and  personal,  which  they  or  ei- 
ther of  them  now  own  or  may  hereafter  ac- 
quire, aa  if  they  were  unmarried.*'  The  con- 
sideration stated  is  the  premises,  and  $400 
In  cash  paid  by  the  husband  to  the  wife, 
followed  with  a  mutual  agreement  "that 
from  that  date  the  parties  will  live  separate 
and  apart  from  each  other;  that  each  shall 
and  will  refrain  from  interfering  with  the 


person  or  property  of  the  other,  Hiat  they 
mutually  and  severally  release  and  quitclaim 
dower,  tenancy  by  the  curte^,  and  all  other 
rights  which  they  may  respectirely  acquire 
or  may  hare  already  acquired,  by  reason  of 
their  marriage,  in  the  property  of  each  oth- 
er; that  each  shall  enjoy  free  from  molesta- 
tion or  interference  of  the  other,  the  same 
freedom  of  person,  the  same  rights  of  penon 
and  property,  and  the  unrestrained  power  to 
manage,  control,  use,  transfer,  assign,  alien, 
or  conyey  his  or  her  separate  estate  then 
owned  or  thereafter  acquired,  as  if  they  had 
never  been  married."  They  further  mutual- 
ly covenanted  and  agreed  that  the  child  bom 
to  them  should  remain  In  the  possession  of 
the  mother,  free  from  the  management  and 
control  of  the  father,  and  he  to  be  In  no  man- 
ner held  responsible  for  the  support  and 
maintenance  of  the  mother  or  child. 

On  the  date  of  the  deed  of  separation  the 
husband  executed  a  deed  of  trust  In  whidi 
the  wife  did  not  unite,  upon  a  tract  of  land 
(about  132  acres)  situated  In  Princess  Anne 
county,  and  the  only  real  estate  owned  by 
the  husband,  to  secure  the  payment  of  a 
debt  of  $569.47  for  borrowed  money,  and  out 
of  which   the  $400  was  paid  to  the   wife. 

Default  having  been  made  In  the  pasrment 
of  the  debt  secured  by  this  trust  deed,  the 
property  was  sold  by  the  trustee.  In  the  life- 
time of  the  husband,  to  H.  E.  Shipp,  at  the 
price  of  $3,050;  and  after  the  payment  of 
the  costs  of  sale,  a  debt  of  the  husband,  se- 
cured by  a  former  trust  deed  on  the  property. 
In  which  the  wife  did  unite,  and  the  debt  of 
$569.47,  with  interest  secured  by  the  deed 
under  which  the  trustee  sold,  the  balance  of 
the  purchase  money  was  paid  over  by  the 
trustee  to  the  husband.  H.  B.  Shipp  sold 
and  conveyed  the  land  on  the  26th  of  May, 
1898,  to  Emerson  Land,  at  tlie  price  of  $3,- 
500,  having  previously  sold  the  timber  on  it 
for  $250;  and,  her  husband  having  died,  ap- 
pellant instituted  this  suit  against  H.  E. 
Shipp  and  Emerson  Land,  appellees,  claim- 
ing dower  In  the  land,  and  in  the  proceeds 
from  the  timber  sold  therefrom  by  Shipp. 
She  alleges  in  her  bill  that  she  was  forced 
by  her  husband's  threats  of  violence  to  exe- 
cute the  deed  of  separation  from  him,  of 
June  27,  1896,  but  this  is  not  clearly  shown 
by  the  proof.  Therefore  appellees  contend: 
First,  that  appellant  Is  bound  by  the  provi- 
sions of  the  deed  of  separation  which  relate 
to  her  dower,  and,  having  relinquished  it  by 
deed  duly  of  record,  she  cannot  after  the 
death  of  her  husband,  assert  her  right  of 
dower  in  the  lands  of  which  he  was  seised 
during  the  coverture;  and,  second,  that  If 
the  deed  of  separation  did  not  release  or  re- 
linquish appelhLnt*s  dower  in  the  land,  she 
cannot  assert  claim  to  It  and  retain  the  mon- 
ey paid  her  in  lieu  thereof. 

To  sustain  the  first  contention.  It  la  neces- 
sary to  regard  the  wife's  inchoate  right  of 
dower  in  her  husband's  lands  as  her  stat- 
utory separate  estate,  with  reference  to  which 
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«iie  baa  the  power,  under  the  married  wo- 
man's act  (chapter  108  of  the  Gode),  to  con- 
tract Sections  2501  and  2602  of  the  Code 
provide  how  deeds  or  conyeyances  by  the 
hnsband  and  wife  may  be  acknowledged  for 
recordation,  and  the  effect  of  such  convey- 
ances, when  recorded,  upon  the  dower  of  the 
wife,  or  her  estate  In  the  lands  conveyed. 
They  are  substantially  the  same  as  the  pro- 
visions in  the  Codes  of  1873  and  1860  relating 
to  the  acknowledgment,  recordation,  and  ef- 
fect of  a  deed  by  husband  and  wife,  when 
recorded,  upon  the  dower  of  the  wife,  etc., 
except  that  the  privy  examination  of  the 
wife  is  dispensed  with. 

In  Switzer  v.  Switzer,  26  Grat  574,  the 
question  was  raised  as  to  the  effect  of  the 
acknowledgment  of  a  deed  of  separation  be- 
tween husband  and  wife  under  these  statutes 
as  they  formerly  stood,  and  it  was  held 
that  they  only  applied  to  conveyances  from 
husband  and  wife  to  a  third  party.  Says 
the  court  in  the  opinion,  by  Staples,  J.,  "It  is 
the  union  of  the  husband  and  wife,  as  gran- 
tors, that  makes  the  instrument  operative." 
The  court  in  that  case,  expressly  waiving  the 
decision  of  the  general  question  as  to  wheth- 
er any  deed  of  separation  was  valid  to  any 
extent  or  for  any  purpose,  held  that  a  con- 
tract or  agreement  for  separation,  made  di- 
rectly with  the  husband,  is  void  as  to  the 
wife,  as  her  legal  existence  is  merged  in  his, 
and  she  Is  presumed  to  be  acthig  under  his 
influence. 

The  married  woman's  act  nuikes  no  refer- 
ence, directly  or  indirectly,  to  the  rights  of 
the  wife  in  the  husband's  property,  real  or 
personal,  acquired  by  the  marriage.  It  sim- 
ply enlarges  the  powers  of  the  wife  over 
property  declared  in  the  act  to  be  her  sep- 
arate estate.  There  is  nothing  whatever  in 
the  act  conferring  upon  the  wife  the  power 
to  contract  generally,  whether  she  had  sep- 
arate estate  or  not  Hirth  v.  Hirth,  98  Ya. 
— ,  34  S.  E.  064.  Instead  of  enlarging  the 
scope  of  the  statute  as  it  originally  stood, 
and  which  makes  provision  as  to  how  the 
wife  may  relinquish  her  right  of  dower  in 
her  husband's  lands,  the  legislature  has,  since 
the  passage  of  the  married  woman's  act  re- 
stricted its  scope  by  adding  the  following 
words  thereto:  "Such  writing  shall  not  op- 
erate any  further  upon  the  wife  or  her  rep- 
resentatives by  means  of  any  covenant  or 
warranty  contained  therein  which  is  not 
made  with  reference  to  her  separate  estate 
aa  a  source  of  credit  or  which  if  it  relate 
to  her  said  right  of  dower,  or  to  any  estate 
or  interest  conveyed  other  than  her  own,  is 
not  made  with  reference  to  her  separate  es- 
tate as  a  source  of  credit  Section  2502  of 
the  Code.  The  plain  purpose  of  this  amend- 
ment and  its  effect  are,  not  the  enlargement 
of  the  scope  of  the  statute  by  reason  of  the 
married  woman's  act,  but  a  restriction  so  as 
not  to  affect  the  separate  estate  unless  the 
covenants  In  the  deed  were  made  with. ref- 
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In  Mason  v.  Mason,  140  Mass.  63,  3  N.  £.  10. 
the  wife,  by  her  deed,  made  in  her  husband's 
lifetime,  in  consideration  of  |300  paid  her 
by  the  husband,  or  out  of  his  estate,  imder- 
took  to  convey  to  a  son  of  the  husband,  and 
one  of  the  devisees  under  his  will  subsequent- 
ly made,  all  right  title,  and  interest  which 
she  then  had  or  might  thereafter  have  in  her 
husband's  estate;  expressly  referring  to  her 
right  of  dower.  After  the  husband's  death 
the  wife  claimed  dower  in  his  estate,  and  the 
same  defense  was  made  to  her  demand  as  is 
made  in  the  case  at  bar;  and  it  was  held 
that  the  wife's  inchoate  right  of  dower  was 
not  separate  estate  that  the  wife  might  dis- 
pose of  In  the  life  of  the  husband,  that  such 
a  conveyance  did  not  bar  her  dower,  and 
that  she  was  not  compelled  to  refund  the 
^300,  as  a  condition  of  having  her  dower 
assigned.  The  opinion  expressly  says  that 
the  statute  in  force  in  Massachusetts  con- 
ferring upon  a  married  woman  the  power  to 
make  contracts  must  be  limited  in  construc- 
tion so  as  to  exclude  the  right  of  a  married 
woman  to  make  contracts  for  the  convey- 
ance of  her  right  of  dower. 

In  White  V.  Wager,  25  N.  Y.  328,  it  was 
held  that  the  disability  of  a  husband  to  take 
land  by  conveyance  from  his  wife  is  not  re- 
moved by  the  statute  enabling  her  to  devise 
and  convey  as  if  she  were  unmarried. 

In  Flynn  v.  Flynn,  171  Mass.  312,  50  N.  K. 
650,  42  L.  R.  A.  88,  it  was  held  that,  until 
the  husband's  death  and  the  actual  assign- 
ment of  the  dower,  the  wife  or  widow  has 
no  **estate"  in  the  land,  but  her  interest  is  an 
inchoate  charge,  of  a  peculiar  nature,  which, 
while  it  may  be  released  to  a  vendee  of  tlie 
husband,  cannot  be  assigned  or  conveyed  to 
any  other.  In  Moore  v.  New  York,  8  N.  Y. 
110,  which  was  also  a  proceeding  to  condemn 
lands  of  a  married  man  under  the  New  York 
statutes,  it  was  insisted  that  the  wife  was 
a  necessary  party  defendant;  but  the  court 
held,  as  in  the  case  of  Flynn  v.  Flynn.  snprsi, 
that  she  was  not  for  the  reason  that,  while 
her  inchoate  right  of  dower  in  the  land  was 
an  interest  which  might  be  released,  it  was 
not  the  subject  of  grant  or  assignment,  **nor 
is  it  in  any  sense  an  interest  in  real  estate." 

We  are  cited  by  counsel  for  appellees  to 
Jones  V.  Fleming  (decided  by  the  court  of 
appeals  of  New  York)  104  N.  Y.  418.  10  N. 
^.  693,  and  Rhoades  v.  Davis,  51  Mich.  306, 
16  N.  W.  658,  as  holding  that  the  wife's  in- 
choate right  of  dower  is  her  separate  estate, 
which  she  may  release  to  her  husband  by  vir- 
tue of  the  married  woman's  act. 

The  case  of  Jones  v.  Fleming  is  very  un- 
like the  case  at  bar.  In  that  case  the  con- 
tract was  between  the  children  of  the  hus- 
band by  a  former  marriage,  the  committee 
of  the  husband  (a  lunatic),  and  the  wife,  by 
which  the  wife,  in  consideration  of  $3,400 
and  the  settlement  of  certain  suits  as  to 
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alimony,  agreed  to  release  her  right  of  dower 
in  the  husband's  lands.  The  contract  was 
with  a  third  party,  the  children  of  the  hus- 
band, not  a  contract  with  the  husband.  Be- 
sides, the  court  had.  In  several  previous 
cases,  decided  that  a  married  woman,  under 
their  statute,  had  the  power  to  contract  gen- 
erally, and  whether  she  had  separate  estate 
or  not  at  the  time  of  the  contract  was  im- 
materiaL  Ackley  v.  Westervelt,  86  N.  Y. 
448;  Tlemeyer  ▼.  TumQulst,  86  N.  Y.  510. 
This  is  contrary  to  the  views  expressed  by 
this  court  in  construing  our  married  woman's 
act    Hlrth  v.  Hirth,  Bupra« 

In  Rhoades  v.  Davis,  supra,  the  supreme 
court  of  Michigan,  construing  the  statute  of 
that  state  very  similar,  to  our  married  wo- 
man's act  does  hold  that  a  married  woman's 
release  to  her  husband  of  her  dower  right  If 
made  for  a  good  consideration  and  without 
fraud  or  improper  dealing.  Is  binding  upon 
the  wife.  In  other  words,  the  court  took 
the  view  that  the  act  permitting  the  wife 
to  dispose  of  her  interests  as  If  single  em- 
powered her  to  contract  with  reference  to 
her  inchoate  right  of  dower  in  her  husband's 
estate,  regarding  her  dower  Interest  as  her 
statutory  separate  estate. 

In  this  view  we  are  unable  to  concur.  It 
is  not  in  accord  with  the  trend  of  the  deci- 
sions of  this  court  holding  that  the  married 
woman's  act  gives  to  the  wife  such  estate 
as  is  indicated  by  the  plain  words  of  the 
statute,  and  such  control  of  it  as  the.  statute 
directs,  and  that  In  all  other  respects  the 
relations  of  husband  and  wife  as  to  proper- 
ty remain  unaltered.  Section  2284  of  chap- 
ter 103  (married  woman*s  act)  is  specific  in 
enumerating  the  various  species  of  property 
that  constitute  the  separate  estate  of  a  mar- 
ried woman;  and  it  is  not  possible,  we  think, 
by  any  liberality  of  construction,  to  bring 
the  inchoate  right  of  dower  in  lands  of 
which  the  husband  is  seised  during  the  cov- 
erture within  its  provisions. 

The  only  ground  upon  which  appellant 
could  be  required  to  refund  the  $400  paid  to 
her  by  her  husband,  before  having  dower 
assigned  in  the  lands  in  question,  is  that 
the  deed  of  separation  of  June  27,  1896,  cre- 
ated a  statutory  jointure,  and  that  she  can- 
not retain  the  jointure  and  have  dower  in  the 
land.  Sections  2270  and  2271  of  the  Code, 
as  to  jointure,  differ  from  jointure  at  com- 
mon law  only  in  that  under  the  statute  it 
may  be  of  personal  as  well  as  real  estate. 
At  common  law  the  essentials  of  jointure 
were:  It  must  consist  of  an  estate  or  inter- 
est in  land,  to  take  effect  in  possession  or 
profit  immediately  on  the  death  of  the  hus- 
band, and  must  be  made  in  satisfaction  of 
the  dower,  and  so  appear  in  the  deed.  It  Is 
an  absolute  bar  only  when  made  before  mar- 
riage. If  made  after  marriage,  it  only  puts 
the  wife  to  her  election  whether  to  accept 
the  provision  or  claim  dower. 

Under  the  statute,  as  well  as  at  common 
law,  a  provision  in  lieu  of  dower  is  to  take 


effect  at  the  death  of  the  husband;  for  it  is 
then  that  the  widow  is  put  to  her  election  as 
to  whether  she  will  accept  the  jointure,  or 
claim  dower  in  her  husband's  estate,  and  the 
provision  of  the  statute  is  that  '*when  she 
shall  elect  and  receive  her  dower,  the  estate 
so  conveyed  or  devised  to  her  shall  cease  and 
determine."    Code,  §  2271. 

If,  after  the  husband's  death,  the  widow 
accepts  the  provision  made  for  her  in  lieu  of 
dower,  she  bars  herself  of  dower;  but  if  she 
has  received  the  provision  during  her  hus- 
band's life,  and  has  spent  or  wasted  it  she 
may  take  the  dower  as  if  it  had  not  been 
made.  It  is  necessary,  in  order  to  estop  her. 
that  she  should  have  enjoyed  the  provision, 
or  a  part  at  least  after  her  husband's  death. 
5  Am.  &  Bng.  Bnc.  Law,  911,  and  authorities 
dted. 

The  deed  of  separation  in  this  case  con- 
tains none  of  the  elements  of  a  jointure.  It 
is  nothing  more  or  less  than  an  attempt  to 
dissolve  the  marital  relations  between  the 
parties,  to  obtain  from  the  wife  a  release, 
directly  to  her  husband,  of  her  inchoate  right 
of  dower  in  his  estate,  and  to  place  upon  her 
the  support  of  herself  and  the  child  of  the 
marriage.  In  the  condition  in  which  the 
wife  was  thereby  placed,  the  money  conaid- 
eratlon  for  entering  into  the  contract  was 
readily  consumed  in  the  use  for  the  support 
of  herself  and  child. 

The  wife  being  without  power  to  make 
such  a  contract  it  is  absolutely  void  as  to 
her,  and  therefore  does  not  bar  her  dower 
in  the  lands  of  which  the  husband  was  seis- 
ed during  the  coverture. 

Nor  can  she,  upon  equitable  grounds,  as 
is  contended,  be  required  to  refund  the  $400 
paid  her  as  in  lieu  of  her  dower.  Her  claim 
to  dower  is  a  common-law  right,  which  she 
could  enforce  at  law  or  in  equity.  True,  she 
chose  to  assert  her  claim  in  a  court  of  equity, 
but  she  is  not  seeking  equitable  relief  in  the 
cancellation  of  a  release  or  relinquishment 
of  her  dower.  She  is  entitled  to  dower  in 
the  estate  of  her  husband  to  the  extent  to 
which  she  has  not  released  or  relinquished 
it  in  a  manner  authorised  by  law,  and  her 
right  is  in  no  way  affected  by  &e  deed  of 
separation  of  June  27.  1896. 

The  learned  judge  of  the  court  below,  hav- 
ing taken  the  view  that  appellant  was  not. 
by  reason  of  the  deed  of  separation,  entitled 
to  dower  at  all  in  the  lands  in  question,  did 
not  of  course,  pass  upon  the  character  or 
extent  of  her  dower  Interest  therein.  ^  She 
claims  dower  in  the  lands,  and  in  the  pro- 
ceeds from  the  sale  of  the  timber  thereon  by 
appellee  H.  E.  Shipp.  It  is  contended  for  her 
that  as  the  debt  secured  by  the  trust  deed 
upon  the  land  made  by  the  husband  dnring 
the  coverture,  in  which  she  united,  had  been 
satisfied,  her  right  of  dower  in  the  land  was 
again  in  full  vigor,  although  the  debt  there- 
by secured  was  paid  out  of  the  proceeds 
from  the  sale  of  the  land  by  the  trustee  in 
the   subsequent   deed   of   the   husband,    in 
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which  the  wife  did  not  unite.  In  this  Tiew 
we  cannot  concur.  The  deed  of  separation 
being  a  nullity  as  to  appellant,  her  right  of 
dower  in  her  husband's  estate  at  his  death 
and  now  are  the  same  as  if  it  had  never 
been  entered  Into;  that  is  to  say,  the  sale 
by  the  trustee  in  the  subsequent  deed  of 
trust  given  by  the  husband  during  the  cover- 
ture did  not  affect  appellant's  right  of  dow- 
er in  the  land  to  any  further  extent  than  a 
deed  of  conveyance  by  the  husband  to  the  pur- 
chaser would  have  affected  her  right  When 
the  deed  of  trust  by  the  husband,  under 
which  the  land  was  sold,  was  executed,  appel- 
lant held  her  inchoate  right  of  dower  in  the 
equity  of  redemption  in  the  land,  which  was 
all  the  husband  could  convey  to  the  trustee; 
and  upon  the  death  of  the  husband  this  right 
of  dower  became  consummate,  she  not  hav- 
ing released  or  relinquished  it  in  any  mode 
authorized  by  law.  Wheatley's  Heirs  v.  Cal- 
houn, 12  Leigh,  264;  and  section  2269  of  the 
Code.  Sections  2277  and  2278  of  the  Code 
also  apply. 

The  4ecree  of  the  circuit  court  dismissing 
appellant's  bill  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings 
therein  in  accordance  with  this  opinion. 
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14,  1900.) 

TRUBTBB— COMFBKSATION  —  INTERLOCUTORY 

DSGRBE—APPfiAIr-OOMMISSIONBR'S 

REPORT— EXCEPTION. 

LTTie  compensation  of  the  trustees  being 
fixed  by  deed  of  trnst  of  a  corporation  convey- 
ing all  its  assets  to  secure  creditors,  one  ap- 
pointed by  the  court  as  fiubstitnted  trustee, 
with  all  the  powers  and  duties  of  the  original 
trustees,  cannot  receive  extra  compensation  for 
collecting  stock  sabscriptions  called  for  by  the 
court  after  the  substitution;  this  being  a  duty 
imoosed  by  the  deed  of  trust. 

2.  A  decree  merely  holding  that  the  court 
has  power  to  allow  the  trustee  compensation 
for  searvices  in  addition  to  that  provided  for 
in  the  deed  of  trust,  or  one  approving  and  con- 
firming a  report  settling  the  accounts  of  the 
personal  representatives  of  a  deceased  trustee, 
and  ascertaining  the  balance  due  from  dece- 
dent's estate  to  the  trust  estate,  without  judg- 
ment against  him  for  the  same,  or  making 
any  other  disposition  of  it,  or  without  dismiss- 
ing the  case  as  to  him,  is  not  a  final  decree, 
but  an  interlocutory  one,  which  need  not  be 
appealed  from  till' after  final  decree. 

S.  Where  the  court  has,  on  exception  to  a 
report  of  a  commissioner,  expressly  decided 
that  the  court  has  authoritv  to  allow  the  trus- 
tee greater  compensation  than  provided  in  the 
deed  of  trust,  it  is  not  necessai7  to  except  to 
subsequent  reports  of  the  commissioner  on  the 
ground  that  there  is  no  such  authority,  in  or- 
der to  present  such  question  for  review. 

4.  A  mere  statement,  without  consideration, 
by  a  party  or  his  attorney,  that  there  will  be 
no  appeal,  does  not  prevent  appeal. 

5.  Tbough  compensation  of  a  trustee  be  fixed 
by  the  deed  of  trust,  yet,  the  trust  being  of 
great  magnitude,  he  will  not  be.  required  to 
furnish  free  a  place  in  which  to  give  his  at- 
tention to  the  business,  where  his  clerk  can 
work,  and  where  the  mass  of  books  and  papers 
belonging  to  the  trust  estate  can  be  kept. 


6.  Where  the  trustee's  accounts  required  to 
be  settled  and  reported  to  the  court  semiannu- 
ally showed  balances  in  his  hands  on  which 
no  interest  was  charged,  and  no  exceptions 
were  made  to  the  Kettlements  during  the  many 
years  of  the  trust,  and  no  reason  appeared  why 
they  were  not  made,  claim  that  he  should  have 
been  charged  with  interest  cannot  be  made  on 
appeal. 

Appeal  from  circuit  court,  Henrico  county. 

Proceedings  between  the  Southern  Rail- 
way Company  and  Glenn's  administrator. 
Ftom  adverse  decrees,  the  company  appeals. 
Modified. 

B.  B.  MunfMTd,  H.  W.  Anderson,  and  John 
Howard,  Jr.,  for  appellant.  Chas.  iJ.  Wil- 
liams, for  appellee. 

BUCHANAN,  J.  In  the  year  1866  the  Na- 
tional Express  &.  Transportation  Company 
executed  a  deed  of  trust  conveying  all  of  its 
assets,  of  every  kind  and  description,  to 
three  trustees  for  the  purpose  of  securing  its 
creditors.  But  little  was  done  towards  exe- 
cuting the  trust  until  the  year  1871,  when  a 
bill  was  filed  by  one  of  the  creditors,  in  be- 
half of  himself  and  such  other  creditors  as 
became  parties  and  contributed  to  the  ex- 
penses of  the  suit,  for  the  purpose  of  en- 
forcing the  trust.  By.  a  decree  entered  on 
the  14th  day  of  December,  1880,  the  surviv- 
ing trustees,  one  of  the  three  having  died 
prior  to  that  time,  were,  by  and  with  their 
consent,  removed  as  trustees,  and  John 
Glenn,  the  appellee's  intestate,  substituted  in 
their  stead.  Mr.  Glenn  at  once  entered  upon 
the  discharge  of  his  duties,  and  continued  to 
act  as  such  until  his  death,  March  90,  1896. 

The  compensation  of  the  trustees  for  exe- 
cuting the  trust  was  fixed  by  the  deed  at  5 
per  cent  commissions  on  the  moneys  receiv- 
ed by  them.  The  court  allowed  tjie  substi- 
tuted trustee  10  per  cent  for  his  services  on 
the  moneys  received,  and  this  action  of  the 
court  is  assigned  as  error. 

The  contention  of  the  appellant  is  that, 
where  the  compensation  of  a  trustee  is  fixed 
by  the  instrument  creating  the  trust,  no 
greater  compensation  can  be  allowed  him 
without  the  consent  of  the  other  parties  to 
be  affected  by  the  increased  allowance. 
The  correctness  of  this  proposition  of  law, 
as  a  general  rule,  does  not  seem  to  be  con- 
troverted by  the  appellee's  counsel;  but  they 
insist  that  it  has  no  application  to  this  case, 
because  it  became  necessary  for  the  court 
by  its  decree  to  create,  not  only  new  duties 
not  contemplated  by  the  original  trust  deed, 
but  to  create,  in  fact,  a  new  trust  estate^ 
over  which  its  appointee  should  perform  the 
duties  created  by  the  decree  itself;  or,  in  oth- 
er words,  that  he  occupied  the  position  of 
receiver,  rather  than,  of  trustee,  to  execute 
the  orders  of  the  court  in  carrying  out  the 
purposes  of  the  deed  of  assignment  This 
contention  we  do  not  think  can  be  sustained. 
From  the  fourth  and  fifth  paragraphs  ot  the 
decree  of  December  14,  1880,  it  is  dear  that 
the  awellee's  intestate  waa  gobstituted  as 
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trnstee  In  Hen  of  Hie  former  trustees,  and 
not  appointed  reoelyer.  Those  para^aphs 
are  as  follows: 

'*And  it  appearing  to  the  court  that  said 
John  Blair  Hoge  and  John  J.  Kelly,  surviv- 
ing trustees  in  said  deed,  are  wiUing,  each 
to  resign  and  renounce  the  office  of  trustee 
under  said  deed,  and  that  they  are  so  situ- 
ated as  not  to  be  able  efficiently  to  perform 
the  duties  of  the  same,  and  that  it  is  right 
and  expedient,  under  all  the  circumstances, 
that  they  be  relieved  from  the  said  trustee- 
ship, the  court  doth  adjudge,  order,  and  de- 
cree that  the  said  John  Blair  Hoge  and  John 
J.  Kelly,  surviving  trustees,  of  themselves 
and  a  Oliver  O'Donnell,  under  the  said  deed, 
bearing  date  the  2ath  day  of  September, 
1866,  executed  to  them  by  the  said  National 
Express  and  Transportation  Company,  in 
trust  for  the  benefit  of  its  creditors,  be,  and 
they  are  hereby,  respectively,  removed  from 
the  office  of  trustee  under  this  deed. 

"And  it  further  appearing  to  the  court  that 
John  Glenn,  Esq.,  of  number  twelve  St  Paul 
street,  in  the  dty  of  BalUmore  and  state  of 
Maryland,  is  a  fit  and  proper  person  to  exe- 
cute the  duties  of  said  trust,  it  is  adjudged, 
ordered,  and  decreed  that  the  said  John  Glenn 
be.  and  he  is  hereby,  substituted  and  appoint- 
ed trustee  in  the  said  deed  in  the  room  and 
stead  of  the  said  Hoge  and  KeUy,  with  all 
the  rights  and  powers,  and  charged  with  all 
the  duties,  of  executing  the  trusts  of  said 
deed,  to  the  same  effect  as.  were  the  original 
trustees  therein.  And  the  said  John  Blair 
Hoge  and  John  J.  Kelly  are  authorized  and 
directed  to  transfer  and  deliver  to  the  said 
John  Glenn,  substituted  trustee  as  aforesaid, 
all  of  the  books  and  papers  of  the  said  Na- 
tional Express  and  Transportation  Company, 
of  every  kind  and  description,  and  all  of  the 
estate  and  property  of  said  company  of  ev- 
ery kind  and  description,  now  in  possession 
of  them,  the  said  Hoge  and  Kelly,  or  either 
of  them,  and  the  receipt  of  the  said  John 
Glenn  to  them  for  the  same  shall  be  full 
acquittance  and  discharge  therefor. 

'*But  the  said  John  Glenn  is  not  to  take 
possession  of  said  property,  books,  and  pa- 
pers, or  receive  any  money,  as  such  substi- 
tuted trustee,  until  he,  or  some  one  for  him, 
shall  enter  into  bond,  with  good  security,  be- 
fore the  clerk  of  this  court,  in  the  penalty  of 
one  hundred  thousand  dollars,  conditioned 
for  the  faithful  discharge  of  his  duties  as 
sudi  trustee." 

The  substituted  trustee.  In  the  language 
of  the  decree  appointing  him,  was  "clothed 
with  all  the  rights  and  powers  and  charged 
with  all  the  duties  of  executing  the  trusts 
of  the  said  deed,  to  the  same  effect  as  were 
the  original  trustees."  All  the  estate  of  the 
company,  of  every  kind  and  description  and 
wherever  situated,  including  the  unpaid  and 
uncalled  for  stock  subscriptions,  passed  to, 
and  was  vested  in,  the  original  trustees  by 
the  deed  of  assignment  for  the  benefit  of  its 
creditors.    This  was  so  declared  by  the  de- 


cree substituting  the  trustee,  and  was  so 
held  by  this  court  in  Lewis'  Adm'r  t.  Glenn, 
84  Va.  947,  065,  6  S.  B.  866.  Requiring  the 
trustee  to  collect  stock  subscriptions  which 
had  not  been  called  for  when  the  deed  of 
trust  was  made,  but  which  were  called  for 
by  the  court  after  the  substituted  trustee 
was  appointed,  was  not,  as  the  appellee  con- 
tends, imposing  any  new  duty  upon  the  sub- 
stituted trustee,  but  was  merely  requiring 
him  to  perform  a  duty  imposed  by  the  deed 
of  trust  The  collection  of  tliat  asset  was 
as  much  a  part  of  the  duty  of  the  original 
trustees  or  of  the  substituted  trustee,  when 
the  necessity  for  its  collection  arose  and 
calls  were  made  for  it  by  the  directors  of 
the  company  or  by  the  court,  as  was  any 
other  duty  imposed  by  the  trust  We  are  of 
opinion,  therefore,  that  the  duties  performed 
by  the  substituted  trustee  were  such  duties, 
and  only  such  duties,  as  were  imposed  by  the 
deed  of  trust  and  necessary  to  its  proper  ex- 
ecution, and  that  for  performing  those  duties 
he  was  entitled  to  the  compensation  provided 
in  the  deed,  and  that  the  court  had  no  more 
right  to  Increase  his  compensation  beyond 
that  provided  for  by  the  trust  without  the 
consent  of  the  other  parties  in  Interest  than 
it  would  have  had  to  decrease  it  without  his 
consent  Perry,  Trusts,  f  919;  Burrell. 
Asslgnm.  §  418. 

But  it  is  insisted  that  even  if  the  conrt 
had  no  authority  to  make  the  increased  al- 
lowance, the  appellants  have  lost  their  rights 
to  have  the  decrees  complained  of  reviewed 
and  reversed  by  reason  of  their  failure  to 
object  to  the  court's  action  at  the  proper 
time,  and  their  long  acquiescence  in  what 
was  done. 

In  determining  this  question,  it  will  be 
necessary  to  refer  briefly  to  the  proceedings 
in  the  cause. 

The  substituted  trustee  retained  as  com- 
pensation for  his  services  the  commissions 
provided  by  the  deed  of  trust  until  April, 
18SG,  when  he  filed  his  petition  asking  for 
Increased  compensation.  At  the  same  term 
of  the  court  one  of  its  commissioners  was 
directed  to  inquire  and  report  what  addi- 
tional compensation,  if  any,  should  be  paid 
the  said  trustee  for  his  services  in  executing 
the  deed  of  trust 

In  December  following  the  commissioner 
reported  that  an  additional  commission  of  5 
per  cent  upon  all  the  trustee's  collections,  up 
to  May  5,  1886,  which  amounted  to  $155,162.- 
03,  or  $7,758.10  in  addition  to  the  compensa- 
tion allowed  him  by  the  terms  of  the  deed, 
would  not  be  more  than  what  his  services 
were  really  worth,  and  recommended  that 
such  additional  commissions  be  allowed  him 
if  the  court  had  authority  to  allow  any  com- 
pensation beyond  that  fiixed  by  the  deed  of 
trust  but  reported  that  in  his  opinion  the 
trustee  was  bound  by  the  terms  of  the  trust 
and  that  no  extra  compensation  could  be 
charged  to  the  fund,  although  he  was  fur^ 
ther  of  opinion  that  the  creditors  who  had 
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been  lo  larsely  benefited  by  bit  eerricee 
•honid  not  besitate  to  allow  him  the  addi- 
tional compeosatlon  out  of  the  funds  coming 
to  them. 

This  report  was  excepted  to  by  the  trustee. 
because  the  commissioner  failed  to  allow  him 
the  compensation  claimed.  The  court  sus- 
tained this  exception,  oyerruled  and  refused 
to  adopt  so  much  of  the  commissioner'B  re- 
port as  expressed  the  opinion  that  the  trustee 
was  bound  by  the  terms  of  the  deed  Of  trust 
and  that  his  compensation  must  be  as  there- 
in provided,  but  in  other  respects  approved 
and  confirmed  it,  allowed  the  trustee  an  ad- 
ditional commission  of  6  per  cent,  on  the 
moneys  which  had  been  received  by  him, 
and  directed  tliat  he  be  credited  with  that 
sum  in  future  settlements  of  bis  accounts. 

In  October,  1888,  the  court,  upon  the  ap- 
plication of  the  trustee,  directed  the  same 
commissioner  to  inquire  and  report  what  ad- 
ditional compensation,  if  any,  should  be  al- 
lowed the  trustee  for  his  services  In  addi- 
tion to  what  had  been  allowed  him  by  the 
former  decree  of  the  court  and  in  excess  of 
the  percentage  provided  by  the  deed  of  trust 

In  May,  1889,  the  commissioner  filed  his 
report,  in  which  be  referred  to  his  former 
report,  and  to  the  decree  of  the  court  over- 
ruling his  opinion  that  the  trustee  was  bound 
by  the  terms  of  the  trust,  and  could  only  re- 
ceive the  compensation  therein  provided,  and 
expressed  the  opinion  that,  inasmuch  as  the 
court  had  by  that  decree  decided  the  legal 
question  involved,  it  was  competent  for  the 
court  to  allow  the  trustee  such  additional 
compensation  as  might  be  proper  In  excess 
of  that  fixed  by  the  deed,  it  was  now  only  a 
question  of  fact  as  to  whether  or  not  com- 
pensation In  addition  to  that  provided  for  in 
the  deed  should  be  allowed  the  trustee  for 
his  services,  and  from  the  evidence  before 
him  reported  that  the  trustee  should  be  al- 
lowed an  extra  commission  of  5  per  cent  on 
his  collections  since  May  6,  1866,  and  that 
such  additional  allowance  should  be  credited 
to  him  In  his  next  settlement,  and  thereafter 
In  his  semiannual  settlements.  At  the  same 
term,  of  the  court  the  report  of  the  commis- 
sioner, to  which  there  was  no  exception,  was 
confirmed,  and  a  decree  entered  directing  the 
commissioner  In  all  future  settlements  of 
the  accounts  of  the  trustee  to  allow  him  the 
sum  of  10  per  cent  commissions  on  all  re- 
ceipts as  trustee;  it  being  declared  by  the 
decree  It  was  the  intention  of  the  court  that 
the  trustee  should  have  that  commission  up- 
on all  moneys  theretofore  or  thereafter  re- 
ceived by  him  as  trustee.  Upon  the  back  of 
that  decree  was  Indorsed  by  counsel  for  cred- 
itors: ''I  have  seen  the  within  decree  and  the 
report  upon  which  it  is  based.  My  views 
upon  the  whole  subject  have  been  heretofore 
fully  expressed  in  writing,  to  which  I  must 
respectfully  adhere  and  refer."  In  the  sub- 
sequent settlements  of  the  trustee's  accounts, 
up  to  and  including  that  filed  May  8,  1893, 
10  per  cent  commissions  on  his  receipts  were 


allowed  him  for  bis  services,  and  confirmed 
by  the  court  without  exceptions. 

The  commissioner  in  his  reports  of  June 
28  and  June  30,  1891,  reporting  settlements 
of  the  trustee's  accounts  In  which  10  per 
cent  commissions  were  allowed  the  trustee, 
called  the  court's  attention  to  certain  allow- 
ances to  the  trustee,  including  his  commis- 
sions, and  suggested  that  under  the  then 
condition  of  the  trust  they  were  perhaps  not 
Just  or  proper. 

When  these  reports  came  before  the  court 
in  accordance  with  the  suggestions  made  by 
the  commissioner,  and  for  the  better  infor- 
mation of  the  court  and  the  parties,  the  com- 
missioner was  directed,  among  other  things, 
to  inquire  and  report  as  to  the  suggestions 
made  by  him  In  the  reports  referred  to  as  to 
the  Justice  and  propriety  of  allowances  to 
the  trustee,  in  the  present  and  approximate 
condition  of  the  trust  estate,  for  the  follow- 
ing charges,  to  wit:  (1)  As  to  office  rent; 
(2)  as  to  clerical  services;  and  (3)  as  to  10 
per  cent  commissions  on  gross  receipts  of 
the  trust  fund. 

In  the  reports  made  pursuant  to  that  or- 
der, and  filed,  respectively,  April  26  and  May 
24,  1897,  the  commissioner  was  of  opinion 
that  although  the  court  had  decided  that  It 
had  the  right  to  allow  the  trustee  compensa- 
tion beyond  that  provided  for  in  the  deed  of 
trust  the  evidence  did  not  show  that  his 
services  had  been  such  since  January  1, 1803, 
as  to  entitle  him  to  Increased  compensation, 
and  recommended  that  only  the  commissions 
fixed  by  the  deed  of  trust  be  allowed.  The 
trustee  excepted  to  these  reports  on  this 
ground.  The  couft  sustained  the  exception, 
and  continued  the  allowance  of  10  per  cent 
commissions  by  Its  decree  of  April  9,  1898. 

On  the  2d  day  of  May,  1898,  the  appellants 
filed  their  petition  and  supplemental  petition, 
praying  the  court  to  rehear  and  revise  its 
action  In  allowing  the  trustee's  compensa- 
tion in  addition  to  that  provided  for  In  the 
deed  of  trust  and  to  correct  certain  other 
alleged  errors. 

The  court,  by  Its  decree  of  July  18,  1898, 
upon  the  motion  of  the  personal  representa- 
tive of  the  trustee,  refused  to  grant  the  re- 
lief sought  and  dismissed  the  said  petitions, 
and  also  dismissed  the  case  as  to  the  trus- 
tee's estate. 

From  that  decree  this  appeal  was  allowed. 

C!oncedlng  that  the  decree  of  January  18, 
1887.  which  held  that  the  court  had  the  pow- 
er to  allow  the  trustee  compensation  for  his 
services  in  addition  to  that  provided  for  in 
the  deed  of  trust  was  such  a  decree  as  the 
appellants  had  the  right  to  appeal  from, 
they  were  not  bound  to  appeal  from  It  It 
was  an  interlocutory  decree,  and  while,  by 
virtue  of  section  3454  of  the  Ck>de,  a  party 
is  given  the  right  to  appeal  from  certain  in- 
terlocutory decrees  if  he  desires  to  do  so,  he 
is  not  bound  to  appeal  from  such  decrees  at 
the  time  they  are  rendered,  but  may  do  so 
at  any  time  within  a  year  after  a  final  de- 
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cree  has  been  rendered  in  the  caatfe,  provid- 
ed all  the  other  requisites  for  an  appeal  ex- 
ist Jameson  v.  Jameson^s  Adm'z,  86  Va. 
51,  9  S.  B.  480,  3  li.  R.  A.  773;  Harper  T. 
Vanghan,  87  Ya.  426,  12  S.  B.  78S.  No  final 
decree  was  entered  against  the  appellee  un- 
til the  18th  day  of  July,  1898,  when  the 
case  was  dismissed  as  to  him.  The  decree 
of  April  9,  1898,  was  not,  as  so  earnestly  in- 
sisted by  the  appellee,  a  final  decree. 

A  decree  approving  and  confirming  a  re- 
port settling  the  accounts  of  the  personal 
representative  of  a  trustee,  and  ascertaining 
the  balance  due  from  his  decedent's  estate 
to  the  trust  estate,  without  giving  Judgment 
against  him  for  the  same,  or  making  any 
other  disposition  of  it,  or  without  dismissing 
the  case  as  to  him,  cannot  be  regarded  as  a 
final  decree  under  our  decisions. 

It  is  further  insisted  that,  inasmuch  as  the 
appellants  failed  to  except  to  the  reports  of 
the  commissioner  which  allowed  the  addi- 
tional compensation  to  the  trustee,  they  can- 
not raise  the  question  in  this  court 

If  the  propriety  of  the  additional  compen- 
sation allowed  depended  solely  upon  the 
facts  before  the  commissioner,  then  it  would 
have  been  necessary  to  have  excepted  to  the 
commissioner's  reports  in  which  it  was  al- 
lowed; but  the  question  is,  had  the  court, 
under  any  state  of  facts,  authority  to  allow 
the  trustee  greater  compensation  for  exe- 
cuting the  trust  than  that  fixed  by  the  terms 
of  the  trust?  This  was  a  question  of  law, 
and  the  commissioner  in  his  report  filed  in 
December,  1886,  reported  that  in  his  opin- 
ion the  court  had  no  such  authority.  To 
this  report  the  trustee  Excepted,  and  the 
court  sustained  his  exception,  and  held  that 
It  had  such  authority,  and  decreed  addition- 
al compensation.  This  question  of  law  hav- 
ing been  thus  expressly  raised  and  decided 
by  the  court,  it  was  not  necessary,  even  if  it 
would  have  been  proper,  to  have  excepted  to 
the  subsequent  reports  of  the  commissioner 
on  the  same  ground.  Why  require  the  cred- 
itors to  raise,  and  the  court  to  pass  upon,  the 
question  of  its  authority  to  allow  additional 
compensation  upon  the  coming  in  of  every 
settlement  of  the  trustee's  accounts  in  which 
such  allowance  was  made,  when  that  ques- 
tion had  been  before  distinctly  raised  and 
expressly  passed  upon  by  the  court? 

It  is  further  insisted  that  the  appellants 
have  lost  the  right  of  appeal  because  Mr. 
Howard,  their  counsel,  agreed  that  notwith- 
standing the  fact  that  he  differed  with  the 
court  as  to  its  power  to  allow  the  trustee 
additional  compensation,  he  would  not  con- 
test the  matter.  It  is  true  Mr.  Howard  does 
state  in  his  deposition  that  he  did  not  ap- 
peal from  the  court's  action  allowing  such 
compensation  because  he  wished  the  trustee 
to  be  fully  compensated.  Such  a  statement 
as  this  is  clearly  no  such  agreement  as 
would  prevent  the  appellants  from  appeal- 
ing. There  is  no  pretense  that  there  was 
any  consideration  for  it    Bven  if  the  appel- 


lants themselves  had  told  the  tJfustee  that 
they  did  not  intend  to  and  would  not  appeal, 
it  would  not  have  prevented  them  from  ap- 
pealing unless  there  had  been  a  considera- 
tion for  it  or  the  trustee  had  acted  upon  such 
statement  to  his  prejudice;  and  of  this  there 
is  no  evidence. 

The  fact  that  the  appellants  received  the 
several  sums  decreed  them  from  collectlmis 
made  by  the  trustee  was  not  as  appellee  In- 
sists, a  waiver  of  their  right  of  appeal  as  to 
the  sums  allowed  the  trustee  as  additional 
compensation  for  his  services.  Where  a  de- 
cree is  entered  for  less  than  the  party  claims, 
receiving  payment  of  the  sum  so  decreed  is 
not  a  waiver  of  errors,  nor  does  it  estop  him 
from  appealing  from  the  decree,  so  far  as 
it  does  not  allow  him  what  he  claimed.  Mor- 
riss  V.  Garland's  Adm'r,  78  Va.  215;  Embry 
V.  Palmer,  107  U.  S.  3,  2  Sup.  Gt  25,  27  L. 
Bd.  346. 

The  second  assignment  of  error  is  to  the 
allowance  made  to  the  trustee  for  office  rent. 
It  is  conceded  by  the  stipulation  of  counsel 
filed  in  the  cause  that  no  exceptions  were 
made  to  allowances  for  office  rent  prior  to 
February  21,  1895,  when  the  report  of  the 
commissioner  settling  the  trustee's  semian- 
nual accounts  numbered  19  and  20  was  ex- 
cepted to  on  that  ground.  Up  to  that  time, 
only  a  little  over  a  year  before  the  trustee 
died,  all  the  parties  In  interest  seem  to  have 
thought  that  the  charges  made  and  allowed 
for  the  office  rent  were  reasonable  and  prop- 
er. The  court,  after  the  matter  had  been 
specially  referred  to  and  reported  upon  by 
the  commissioner,  considered  the  allowance 
proper,  and  continued  it. 

The  trustee,  in  administering  a  trust  of 
the  magnitude  of  that  intrusted  to  him. 
could  hardly  be  expected  to  furnish  free  of 
cost  a  place  in  which  be  could  give  his  at- 
tention to  its  business,  where  his  clerk  could 
work,  and  where  the  mass  of  books  and  pa- 
pers belonging  to  the  trust  estate  could  be 
kept.  Without  laying  down  any  general  rule 
upon  the  subject  we  are  not  prepared  to  say 
that  under  all  the  facts  and  circumstances 
of  this  case,  the  court  erred  in  making  the 
allowance  complained  of. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  allowing  to  the  trustee 
the  sum  of  $750  per  annum  for  clerk  hire. 
By  the  express  tei*ms  of  the  trust  authority 
was  given  to  employ,  at  the  expense  of  the 
trust  such  agents,  counsel,  attorneys,  and 
servants  as  the  trustee  should  deem  neces- 
sary for  its  proper  execution.  No  objection 
was  made  to  the  allowance  for  clerk  hire  un- 
til February  21,  1895,  although  it  had  been 
allowed  since  the  1st  of  January,  1885.  The 
record  shows  that  the  employment  of  a  clerk 
was  necessary,  and  that  the  person  employ- 
ed was  very  efficient  and  worth  the  sum  paid 
him.  The  commissioner  thought  the  allow- 
ance proper,  and  that  it  ought  to  be  con- 
tinued. The  court  was  of  the  same  opinion, 
and  very  properly  so  decreed. 
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The  last  assignment  of  error  Is  to  the  ac- 
tion of  the  court  in  not  requiring  the  trustee 
to  paj  Interest  on  the  balances  remaining  In 
his  hands  at  the  dates  of  the  Marions  settle- 
ments. By  the  terms  of  the  decree  hj  which 
the  substituted  trustee  was  appointed,  he 
was  directed,  after  paying  the  necessary  and 
proper  costs  and  expenses  of  executing  the 
decree,  to  deposit  his  collections  In  the  Plant- 
ers' National  Bank  of  Richmond  to  the  credit 
of  the  court  In  the  cause,  and  to  file  certifl- 
cates  of  such  deposits  with  the  clerk  of  the 
court,  to  make  report  to  the  court  from  time 
to  time,  and  to  settle  his  accounts  before  one 
of  the  commissioners  of  the  court  at  least 
every  six  months.  The  trustee's  accounts, 
which  were  required  to  be  settled  and  re- 
ported to  the  court  semiannually,  showed 
balances  In  the  trustee's  hands  upon  which 
no  Interest  was  charged.  Why  these  bal- 
ances were  not  deposited  in  the  bank  to  the 
credit  of  the  court  does  not  appear.  It  is 
suggested  In  argument  that  the  reason  why 
this  was  not  done  was  because  the  trustee 
was  compelled  to  bring'  suits  against  delin- 
quent stockholders  for  their  unpaid  subscrip- 
tions all  oyer  the  country;  that  there  were 
hundreds  of  these  suits  brought;  and  that 
it  was  necessary  for  the  trustee  at  all  times 
to  haTe  under  his  control  moneys  sufficient 
to  pay  the  necessary  expenses  attending 
such  litigation.  Be  that  as  it  may,  the  trus- 
tee retained  the  money  in  his  hands.  His 
settlements  as  reported  to  the  court  by  the 
commissioner  showed  this,  and  that  he  was 
not  charged  with  interest  on  them.  No  ex- 
ception was  made  to  any  of  these  reports  on 
that  ground,  and  no  objection  ever  made  on 
that  ground,  so  far  as  the  record  shows,  in 
any  way,  until  after  the  trustee's  death,  and 
when  the  commissioner,  in  making  his  report 
filed  April  26,  1897,  was  asked  by  the  appel- 
lants to  file  a  special  statement  showing  the 
several  balances  left  in  the  trustee's  hands 
at  each  settlement.  It  may  be  that  the  trus- 
tee did  not  correctly  construe  the  decree  of 
the  court,  and  that  he  ought  to  have  been 
charged  with  interest  on  the  balances  found 
In  his  hands  when  his  accounts  were  set- 
tled: but  during  the  many  years  the  trustee 
was  executing  the  trust,  and  until  his  death, 
the  parties,  as  well  as  the  commissioners 
who  settled  the  accounts,  and  the  court 
which  approved  and  confliiued  them,  seem 
to  have  concurred  in  the  trustee's  construc- 
tion of  the  decree,  and  that  he  was  not 
chargeable  with  Interest  on  said  balances. 

No  reason  is  shown  why  the  appellants 
did  not  except  to  the  settlements  of  the  trus- 
tee's accounts  when  they  were  reported  to 
the  court  and  confirmed;  wtiy  they  did  not 
raise  the  question  earlier.  To  allow  them 
now,  under  the  facts  and  circumstances  of 
this  case,  to  make  the  question,  and  have 
the  trustee  charged  with  interest  on  said  bal- 
ances, would  encourage  the  grossest  negli- 
gence in  litigants,  and  might  result  in  great 
injustice  to  the  estate  of  the  trustee,  who, 


the  record  shows,  rendered  In  the  perform- 
ance of  his  duties  as  trustee  the  most  labor- 
ious, faithful,  and  fruitful  services.  This  as- 
signment of  error  cannot  be  sustained. 

We  are  of  opinion  that  the  decrees  com- 
plained of  must  In  all  respects  be  affirmed, 
except  In  so  far  as  they  allowed  compensa- 
tion to  the  trustee  In  addition  to  that  pro- 
vided by  the  terms  of  the  trust;  that  in  that 
respect  they  must  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  disallow  said  additional  compensa- 
tion In  settling  the  accounts  of  the  trustee  as 
to  the  appellants  in  this  cause. 


(9S  Vt.  SIT) 
RBKD  V.  COMMONWBAI/TH. 
(Supreme  Court  of  Appeals  of  YliginkL    June 
14,  1900.) 

HOMICIOB-COURT  —  JURISDICTION  —  PLBA  OF 
NOT  GUILTY— WITHDRAWALr-BVIDBNCB>-RB3 
ODST^B— INSTRUCTIONS-WITNESSES  —  OPFI- 
CBR  IN  CHARQB  OF  JUEY  —  ADMINISTBRINO 
OATH. 

1.  Transcribing  on  the  minute  book  of  the 
county  court  a  judgment  of  the  circuit  court 
reversiDg  a  judgment  of  such  court  was  a  suffi- 
cient compliance  with  Code,  §  4000,  providing 
that  the  judgment  of  the  appellate  court  shall 
be  certified  to  the  court  to  whose  judgment  the 
writ  of  error  was  allowed,  which  snail  cause 
the  same  to  be  entered  on  Its  order  l)ook  as 
its  own  judgment,  and  the  county  court  had 
jurisdiction  to  retry  such  case. 

2.  The  court's  refusal  to  allow  defendant  to 
withdraw  his  plea  of  not  guilty,  and  file  a  plea 
in  abatement  on  the  ground  that  two  members 
of  the  grand  jury  who  found  the  indictment 
against  him  were  disqualified  by  reason  of  be- 
ing overseers  of  the  road,  was  a  proper  exer- 
cise of  the  court's  sound  discretion. 

3.  Where  defendant,  having  shot  deceased, 
was  stopped  by  another,  who,  seeking  to  re- 
strain him,  was  also  shot  by  him,  and  killed, 
evidence  of  the  other  killing  was  admissible 
as  part  of  the  res  gestse. 

4.  How  a  bystander  dodged  or  fell  when  shot 
by  defendant,  ^ho  was  pursuing  deceased,  was 
irrelevant. 

5.  Whei-e  defendant,  on  trial  for  the  murder 
of  his  wife,  had  testified  as  to  having  written 
her  letters,  in  wiilch  he  claimed  to  have  re- 
formed his  habits,  and  wished  to  take  her  to 
live  with  him,  evidence  that  defendant  was 
drunk  on  his  meeting  with  his  wife  and  for 
some  time  previously  was  admissible  In  rebut- 
tal. 

6.  T!ie  admission  of  evidence  after  t!ie  close 
of  defendant's  case,  though  not  In  rebuttal, 
was  within  the  sound  discretion  of  the  court. 

7.  An  instruction  that,  to  sustain  provoca- 
tion as  a  defense  to  murder  In  the  first  degree, 
it  must  be  shown  that  defendant,  at  the  time 
of  the  killing,  was  deprived  of  the  power  of 
self-control  by  the  provocation  received,  did 
not  preclude  the  jury  from  finding  defendant 
guilty  of  murder  In  the  second  degree,  when 
taken  in  connection  with  other  instructions  de- 
fining murder  in  the  first  degree,  and  that  a 
mortal  wound  without  provocation  is  prima 
facie  evidence  of  a  willful  and  premeditated 
killinj;.  and  was  not  erroneous. 

8.  Where  no  provocation  was  shown  for  a 
homicide,  refusal  to  give  an  instruction  as  to 
different  degrees  of  provocation  was  not  error. 

9.  Giving  an  instruction  in  a  criminal  case 
not  applicable  to  the  facts  is  not  ground  for 
reversal,  unless  the  principle  stated  is  errone- 
ous, or  might  confuse  or  mislead  a  jury. 

10.  The  fact  that  one  of  the  deputy  sherifBs 
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who  had  charge  of  the  jnrj  in  a  criminal  case 
was  a  witness  for  the  state  as  to  statements 
made  to  him  by  defendant  is  no  ground  for  re- 
versal of  a  conviction  in  such  case. 

11.  Where  the  record  showed  that  a  Jury,  on 
adjournment  from  day  to  day,  was  placed  in 
the  custody  of  the  proper  officer  of  the  court, 
but  did  not  show  that  the  usual  oath  was  ad- 
ministered to  him,  a  conyiction  will  not  be  re- 
versed because  of  such  omission. 

12.  Where  defendant,  who  had  separated  from 
his  wife,  visited  her,  and,  after  passing  the 
day  in  a  friendly  manner,  without  provocation 
picked  up  a  gun  and  shot  her  twice,  a  verdict 
of  guilty  of  murder  in  the  first  degree  will  not 
be  set  aside  as  contrary  to  the  law  and  the  evi- 
dence. 

Error  from  Madison  county  court 
Grant  Reed  was  convicted  of  murder  in 
the  first  degree,  and  he  brings  error.     Af- 
firmed. 

J.  L.  Jeffries  and  Q  F.  McMullan,  for  plain- 
tiff in  error.  The  Attorney  General,  for  the 
Commonwealth. 

CARDWELL,  J.  At  the  April  term  of  the 
county  court  of  Madison  county,  1899,  plain- 
tiff in  error  was  indicted  for  murder  of  his 
wife,  Minnie  Reed.  He  demurred  to  the  in- 
dictment. His  demurrer  was  overruled,  and 
he  was  thereupon  arraigned,  and  pleaded  not 
guilty,  and  the  case  was  set  for  trial  on  the 
4th  day  of  May  next  succeeding.  The  trial 
was  then  had,  and  a  verdict  of  guilty  of 
murder  in  the  first  degree  was  rendered,  and 
the  prisoner  was  sentenced  to  be  hanged; 
but  a  writ  of  error  was  obtained  from  the 
Circuit  court,  which  set  aside  the  verdict  and 
awarded  a  new  trial  At  the  July  term  of 
the  county  court  the  prisoner  obtained  a  con- 
tinuance of  the  case  to  the  next  term,  in 
August,  1899,  when  he  was  again  tried  and 
convicted  of  murder  in  the  first  degree, 
whereupon  he  applied  to  the  judge  of  the 
circuit  court  for  a  writ  of  error,  which  was 
refused,  and  the  case  is  before  us  upon  a 
writ  of  error  awarded  by  a  Judge  of  this 
court 

When  the  case  was  called  for  trial  at  the 
August  term,  1899,  the  prisoner  objected  to 
proceeding  with  it,  on  the  ground  that  sec- 
tion 4060  had  not  been  complied  with,  and 
therefore  the  case  was  not  properly  in  the 
county  court  which  objection  was  overruled, 
and  the  prisoner  excepted. 

Section  4060  of  the  Code  provides  that  the 
judgment  of  the  appellate  court  shall  be  cer- 
tified to  the  court  to  whose  judgment  the 
writ  of  error  was  allowed,  which  shall  cause 
the  same  to  be  entered  on  its  order  book  as 
its  own  judgment  In  this  case  the  judg- 
ment of  the  circuit  court  reversing  the  judg- 
ment of  the  county  court  waa  transcribed 
upon  the  minute  book  of  the  county  court  on 
the  first  day  of  its.  July  term,  1899.  We  are 
of  opinion  that  this  was  a  substantial  com- 
pliance with  the  provisions  of  section  4060  of 
the  Code. 

At  the  August  term  the  prisoner  moved  the 
court  to  allow  him  to  withdraw  his  plea  of 
not  guilty  entered  at  the  April  term,  and 


to  permit  him  to  file  a  plea  In  abatement, 
upon  the  ground  that  two  members  of  the 
grand  jury  who  found  the  indictment  against 
him  were  disqualified  by  virtue  of  being  over- 
seers of  the  road.  The  overruling  of  this 
motion  constitutes  prisoner's  second  assign- 
ment of  error. 

It  was  said  by  this  court  in  Early's  Case, 
86  Ya.  924,  11  S.  E.  796:  *'By  pleading  the 
general  issue  alone,  a  defendant  has  always 
been  understood  to  waive  the  right  to  inters 
pose  afterwards  a  plea  in  abatement  The 
settled  doctrine,  however,  is  that  the  judge 
may  permit  a  pleading  to  be  withdrawn,  and 
another  one  to  be  substituted,  wherever  by 
so  doing  he  does  not  violate  any  positive 
rule  of  law  or  of  established  practice.  But 
such  discretion  will  rarely,  if  ever,  be  exer- 
cised in  aid  of  an  attempt  to  rely  upon  a 
merely  dilatory  or  formal  defense."  In  that 
case  the  identical  exception  was  made  to  the 
disqualification  of  a  grand  juror  as  in  the 
case  at  bar,  but  the  court  after  making  the 
observation  quoted,  could  not  see  "from  the 
record  that  this  discretion  had  been  improi>- 
erly  exercised"  by  the  trial  court,  and  there- 
fore held  that  there  was  no  error  in  ovei^ 
ruling  the  prisoner's  motion. 

In  Curtis'  Case,  87  Va.  589, 13  S.  B.  73,  the 
same  question  was  again  under  consideration 
by  this  court.  There  the  prisoner  upon  his 
arraignment  pleaded  not  guilty,  upon  which 
plea  alone,  as  in  the  case  at  bar,  the  trial 
was  had.  The  verdict  was  afterwards  set 
aside,  and  a  new  trial  awarded,  and  thereupon 
the  prisoner  undertook  to  contest  the  valid- 
ity of  the  indictment  on  the  ground  that  the 
grand  jury  had  been  improperly  summoned. 
The  court  however,  citing  1  BIsh.  Cr.  Proc. 
$  756,  and  reaffirming  its  ruling  in  Early's 
Case,  supra,  held  that  "it  is  well  settled  that 
objections  to  the  mode  of  summoning  a  grand 
jury,  or  to  the  qualifications  of  particular  ju- 
rors, must  be  made  at  a  preliminary  stage  of 
the  case.— that  is,  before  a  plea  to  the  mer- 
its; otherwise,  they  will  be  considered  as 
waived,  unless  the  proceedings  be  void  ab 
initio." 

After  the  general  issue  or  any  plea  in  bar 
It  is  too  late  to  plead  in  abatement  except 
on  leave  to  withdraw  the  former,  because  the 
plea  in  bar  admits  whatever  is  ground  for 
abatement  To  the  same  effect  is  the  ruling 
of  this  court  in  Watson's  Case,  87  Va.  612, 
13  S.  B.  22. 

In  U.  S.  V.  Gale.  109  U.  S.  65,  8  Sup.  Ct 
1,  27  Lu  Ed.  857,  it  was  held  that,  where 
the  objection  is  founded  upon  the  irregular- 
ity in  summoning  the  panel,  or  upon  the  dis- 
qualification of  particular  grand  jurors.  It 
must  be  taken  before  pleading  in  bar.  Says 
the  court  in  that  case:  "It  would  be  tri- 
fling with  justice,  and  would  render  crim- 
inal proceedings  a  farce,  if  the  rule  were  oth- 
erwise." 

The  exception  upon  which  this  asslgnmeni 
of  error  is  founded  Is  wholly  formal,  and, 
taking  fully  into  consideration  the  fact  urged 
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by  priaon&^B  counsel  that  he  was  compazar 
tiyely  a  stranger  among  strangers  when  pot 
upon  trial  for  the  offense  of  which  he  has 
been  twice  convicted,  it  in  no  way  appears 
that  the  county  court  in  any  wise  abused  Its 
sound  discretion  In  overruling  his  motion  to 
permit  him  to  withdraw  his  plea  of  not  guilty 
and  enter  his  plea  in  abatement 

Before  entering  upon  a  c<mslderation  of  the 
remaining  assignments  of  error,  it  is  needful 
to  make  a  brief  statement  of  this  case. 

The  prisoner  married  the  deceased  in  18^ 
and  they  thereafter  lived  together  unliapplly 
In  Pittsburg,  Pa.  In  October,  1898,  his  wife 
came  to  Madison  county,  Va.,  upon  a  visit  to 
her  parents,  where  she  remained  until  tl)e 
homicide.  The  prisoner  visited  his  wife  in 
January,  1899,  and  upon  this  visit  conducted 
himself  in  a  very  objectionable  manner.  His 
wife  then  refused  to  return  to  Pittsburg  with 
him.  On  the  30th  of  March,  1899,  he  left 
Pittsburg  for  another  visit  to  his  wife  In 
Madison  county.  He  reached  Gulpeper  on 
Saturday,  April  1st,  where  he  became  intox* 
Icated,  and  was  so  offensive  that  he  was  un- 
able to  obtain  a  conveyance  to  Madison  until 
the  afternoon  of  that  day,  and  reached  the 
house  of  his  wife's  jparents  about  night, 
where  he  was  received,  and  given  supper, 
but  was  refused  permission  to  spend  the 
night.  He  spent  the  night  at  the  home  of 
a  reliLtion  of  the  family  near  by,  and  return- 
ed to  bis  father-in-law's  the  following  morn- 
ing in  time  for  breakfast,  and  engaged  In 
apparently  friendly  conversation  with  his 
wife  before  and  after  this  meal.  After  break- 
fast, the  prisoner,  with  his  wife  and  child, 
took  a  walk  Into  the  woods,  where  they  re- 
mained some  two  hours,  and  on  return  he  ate 
dinner  with  his  wife,  and  afterwards  walked 
arm  in  arm  to  the  fence  with  her,  and  kissed 
her  twice  good-bye  as  he  was  leaving  with 
Peter  Jaclsson,  his  father-in-law.  He  and  Peter 
Jackson  spent  some  portion  of  the  afternoon 
of  that  day  upon  the  mountain,  and  returned 
before  sunset;  Peter  Jackson  much  intoxi- 
cated, but  prisoner  not  so  much  so.  The  pris- 
oner then  loaded  his  breech-loading  gun,  and, 
with  his  little  child,  went  into  the  woods  to 
shoot  a  bird.  He  soon  returned,  went  into 
supper,  placing  his  gun  near  his  seat  After 
being  seated  a  few  moments,  upon  hearing 
his  wife  close  the  front  door  of  the  house,  and 
coming  as  if  to  join  them  at  the  meal,  he  at 
once  rose  from  the  table,  left  the  room,  taidng 
his  gun  in.  hand,  remarldng  that  he  wished 
to  have  a  word  with  his  wife.  He  had  gone 
only  five  or  six  steps  out  of  the  door  when  he 
was  heard  to  ask  his  wife  for  the  child,  and 
she,  in  reply,  asked  hhn  "what  he  could  do 
with  It*'  when  he  shot  her;  whereupon  the 
father  rushed  from  the  table  to  the  rescue  of 
his  daughter,  but  before  reaching  her  there 
is  a  second  shot  and  the  wife,  bleeding,  is 
seen  to  flee  through  the  house  In  the  direction 
of  a  neighbor's,  some  400  yards  distant  The 
father  endeavors  to  obtain  the  gun,  and  in 
the  altercation  the  prisoner  succeeds  in  load- 
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ing  It  and  fktally  shooting  him,  and  at  once 
continues  the  pursuit  of  his  wife,  overtaking 
her  within  about  100  yards  of  her  destination, 
where  he  throws  her  down,  and  is  apparently 
endeavoring  to  do  her  serious  bodily  harm. 
Two  men  come  out  of  the  house  to  which  de- 
ceased was  fleeing  for  safety,  and  attempt  to 
rescue  her,  but  desist  at  the  point  of  the 
prisoner's  gun  and  threats  to  kill  them  if 
they  did  not  retire,  wliich  they  did,  followed 
In  a  moment  or  so  by  deceased,  who  had  in 
some  way  extricated  herself.  She  had  not 
gone,  however,  more  than  50  yards,  and  was 
about  to  pass  through  the  gate  of  said  neigh- 
bor's house,  when  prisoner  overtook  her,  and 
fired  at  a  distance  of  6  or  8  feet  the  shot 
taking  effect  in  the  back  of  her  neclc,  pro- 
ducing instantaneous  death. 

Pauline  Jackson,  a  witness  for  the  com- 
monwealth, while  testifying  on  her  exam- 
ination in  chief,  began  to  tell  of  the  killing 
of  Peter  Jackson,  to  which  evidence  the 
prisoner  excepted,  but  the  court  oyerruled 
the  exception,  and  this  ruling  constitutes  the 
prisoner's  third  assignment  of  error.  The 
killing  of  Peter  Jackson  was  but  a  part  of 
the  tragedy  in  which  the  prisoner's  wife  lost 
her  life,  and  for  which  he  was  on  trial,  and 
the  witness  relates  these  plain  but  connected 
fbcts,  which  form  a  vital  link  in  the  chain 
of  the  evidence  as  to  the  general  conduct  of 
the  prisoner,  and  essentially  a  part  of  the 
res  gestse.  We  are  of  opinion,  therefore, 
that  the  assignment  of  error  is  not  well  taken. 

This  witness  was  asked  by  the  attorney 
for  the  commonwealth  "whether  or  not  she 
saw  her  father  dodge  or  fall  after  being 
shot?"  to  wblch  question  counsel  for  the 
prisoner  objected,  and  the  attorney  for  the 
commonwealth  withdrew  the  question,  to 
which  the  prisoner's  counsel  also  objected  on 
the  ground  that,  if  any  of  the  facts  as  to  the 
killing  of  Peter  Jacluon  went  to  the  jury,  all 
should  go;  but  the  court  permitted  the  ques- 
tion to  be  withdrawn,  and  this  ruling  con- 
stitutes prisoner's  fourth  assignment  of  er- 
ror. The  conduct  of  Peter  Jackson  when  he 
was  shot  was  purely  Irrelevant  matter,  and 
it  cannot  be  conceived  how  the  prisoner  could 
have  been  prejudiced  by  this  ruling  of  the 
court 

The  fifth  assignment  of  error  relates  to 
the  admission  of  evidence  to  show  that  the 
prisoner  was  drunk  at  Gulpeper  on  the  day 
of  his  arrival,  and  continued  in  that  condi- 
tion to  the  evening  of  his  arrival  at  the  home 
of  his  wife.  The  prisoner  had  testified  and 
had  referred  to  letters  he  had  written  his 
wife  in  which  he  claimed  to  have  reformed 
his  habits  and  declared  his  purpose  to  take 
his  wife  back  with  him  to  Pittsburg,  or  live 
happily  with  her  anywhere,  if  she  would  try 
him  one  more  time.  It  was  in  rebuttal  of  the 
prisoner's  evidence  in  these  respects  that  the 
testimony  as  to  his  conduct  at  Gulpeper  and 
his  condition  to  the  evening  of  his  arrival  at 
the  home  of  his  wife  was  admitted.  His 
whole  conduct  preceding  the  murder,  as  weD 
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as  after*  could  be  shown,  In  order  that  the 
jury  might  be  in  full  possession  of  all  the 
facts  incident  to  the  preparation  and  con- 
summation of  the  crime;  and  we  are  of 
opinion  that  the  court  did  not  err  in  admit- 
ting this  evidence. 

The  sixth  assignment  of  error  was  not  ar- 
gued here,  and  is  without  merit 

The  seventh  error  assigned  is  to  the  ac- 
tion of  the  court  in  permitting  Lula  Jackson 
and  General  Jackson,  witnesses  for  the  com- 
monwealth, to  testify  as  to  the  relations  that 
existed  between  the  accused  and  the  deceaji- 
ed.  The  principal  objection  urged  to  the  ad- 
missibility of  this  evidence  is  tliat  it  comes 
after  the  evidence  of  the  prisoner  had  been 
closed,  and  not  in  rebuttal  of  any  evidence 
whidi  he  had  introduced.  It  has  over  and 
over  been  held  by  this  court  that  the  order 
In  which  testimony  is  admitted  lies  in  the 
sound  discretion  of  the  trial  judges  and  his 
ruling  in  this  respect  will  not  be  reversed 
unless  it  is  manifest  that  that  discretion  has 
been  abused.  Burke  v.  Shaver,  92  Ya.  352, 
23  S.  E.  749,  and  authorities  cited.  We  see 
nothing  in  this  assignment  of  error  to  war- 
rant us  in  holding  that  the  county  court 
abused  its  discretion  in  admitting  this  tes- 
timony after  the  prisoner  had  Introduced  hiff 
evidence;  nor  can  we  see  that  he  was  preju- 
diced by  its  introduction. 

The  eighth  assignment  of  error  relates  to 
the  refusal  of  the  court  to  give  instruction 
No.  6  offered  by  the  prisoner,  and  the  giving 
of  instruction  No.  4  asked  for  by  the  com- 
monwealth. 

The  theory  of  prisoner's  defense  Is  that  he 
was  crushed  by  his  wife  telling  him,  on  the 
walk  in  the  woods  In  the  morning,  that  she 
was  pregnant  by  another  man,  and,  being  in- 
toxicated, he  was  suddenly  excited  by  hav- 
ing his  child  snatched  from  him  as  he  was 
taking  it  away,  and  being  struck  in  the  back; 
that,  as  a  consequence,  he  became  enraged, 
lost  all  self-control,  and  without  thought  or 
reflection  he  fired  the  shot 

Of  the  16  instructions  to  the  jury  asked 
for  by  the  prisoner  all  were  given  except 
his  sixth,  which  is  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  prisoner 
committed  the  homicide* charged  in  the  in- 
dictment in  the  heat  of  passion,  excited  by 
a  reasonable  provocation  which  caused  him 
to  do  the  act  without  premeditation,  and  yet 
which  was  insufficient  to  deprive  him  of  the 
power  of  self-control,  in  that  case  he  is  guilty 
of  murder  In  the  second  degree;  but  if  the 
provocation  which  he  received  was  such  as 
to  reasonably  deprive  him  of  the  power  ot 
self-control  at  the  time  the  homicide  was 
committed,  then  they  should  find  him  not 
guilty  of  murder,  but  of  manslaughter." 

In  lieu  of  this  Instruction,  instruction  No. 
4  offered  by  the  commonwealth  was  given. 
It  is  in  these  words: 

rrhat,  to  sustain  provocation  as  a  defense 
to  murder  in  the  first  degree,  it  must  be 


sh0wn  that  the  prisoner,  at  the  time  of  the 
fkital  shot,  was  deprived  of  the  power  of  self- 
control  by  the  provocation  which  he  had  re- 
ceived; and  in  deciding  the  question  whether 
this  was  or  was  not  the  case  regard  must 
be  had  to  the  diaracter  of  the  provocation, 
the  natore  of  the  act  by  which  death  was 
caused,  to  the  time  which  elapsed  betweesi 
the  provocation  and  the  act  which  caused 
death,  to  the  offender's  conduct  during  the 
interval,  and  all  the  circumstances  tending 
tx>  show  the  state  of  his  mhid  at  the  time 
he  committed  the  act" 

It  is  contended  that  in  the  refusal  to  give 
prisoner's  instruction  No.  6  and  hi  giving 
the  commonwealth's  histruction  No.  4  in  lieu 
thereof  the  jury  were  precluded  from  finding 
the  prisoner  guilty  of  murder  in  the  second 


Instruction  No.  1  offered  by  the  common- 
wealth defines  murder  in  the  first  degree  as 
any  willful,  deliberate,  and  premeditated  kill- 
ing. By  Instruction  No.  2  Uie  jury  were  fur- 
ther told  what'  constitutes  a  willful  and  pre- 
medittited  killing.  By  instruction  No.  3  the 
jury  were  further  told  that  a  mortal  wound 
given  with  a  deadly  weapon  in  the  previous 
possession  of  the  slayer,  without  any  or 
slight  provocation,  is  prima  facie  a  willful* 
deliberate,  and  premeditated  killing,  and 
throws  upon  the  accused  the  necessity  of 
proving  extenuating  circumstances.  To  these 
instructions  the  prisoner  makes  no  objec- 
tion; and  immediately  following  them  Is  the 
Instruction  No.  4  in  question,  by  whldi  the 
court  directs  the  jury  that,  to  sustain  provo- 
cation as  a  defense  to  murder  in  the  first 
degree,  it  must  be  shown  that  the  prisoner, 
at  the  time  of  the  fatal  shot,  was  deprived 
of  the  power  of  self-control  by  the  provoca- 
tion received. 

In  view  of  the  fact  that  there  is  no  evi- 
dence in  the  record  even  tending  to  show 
any  sort  of  provocation  for  the  pursuit  of  the 
deceased  and  the  firing  of  the  final  and  fatal 
shot  the  Instruction  compkdned  of  could  not 
possibly  have  been  construed  by  the  Jury  as 
telling  them  that  unless  the  provocation  the 
prisoner  claimed  to  have  received  was  such 
as  to  naturally  and  reasonably  deprive  him 
of  his  power  of  self-control,  they  must  find 
him  guilty  of  murder  in  the  first  degree. 
They  could  not  have  understood  the  instruc- 
tion, read  in  connection  with  the  other  in- 
structions given,  as  telling  them  more  or  less 
than  that,  if  they  believed  from  the  evidence 
that  the  kiUing  was  willful,  deliberate,  and 
premeditated,  it  was  murder  in  the  flcst  de- 
gree; and  in  deciding  whether  <Nr  not  the 
prisoner  was  deprived  of  the  power  of  s^f- 
control  by  the  provocation  which  he  had  re- 
ceived regard  must  be  had  to  the  character 
of  the  provocation,  the  natore  of  the  act  by 
which  death  was  caused,  to  the  time  which 
elapsed  l)etween  the  provocation  and  the  act 
which  caused  death,  to  the  offendef*8  conduct 
during  the  Interval,  and  all  the  circumstan- 
ces tending  to  show  the  state  oC  his  mind 
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at  tlie  time  he  committed  the  act  There  li^ 
iherefore,  nothing  whatever  In  the  instnic- 
tion,  especially  when  considered  in  the  con- 
aectlon  in  which  it  is  given,  that  could  have 
misled  the  jury  into  the  conduaion  that  they 
could  only  find  the  prisoner  guilty  of  man- 
slaughter or  murder  in  the  first  degree,  and 
could  not  find  him  giiilty  of  murder  in  the 
second  degree. 

All  homicides  are  presumed  in  law  to  be 
murder  in  the  second  degree;  and,  in  order 
to  elevate  the  offense  to  murder  in  the  first 
degree,  the  burden  of  proof  is  on  the  com- 
monwealth; and,  to  reduce  the  offense  to 
manslaughter,  the  burden  is  on  the  prisoner. 
Willis'  Case,  82  Grat  d29. 

It  is  not  claimed  that  the  prisoner's  guilt 
is  less  than  that  of  murder  in  the  second  de- 
gree, but  that  his  instruction  No.  6  should 
have  been  given,  in  order  that  the  jury  might 
have  not  only  considered  the  evidence  as  to 
provocation,  but  weighed  and  considered  the 
degree  of  provocation. 

Self-control  determines  malice,  and,  as 
long  as  self-control  exists,  the  crime  is  mur- 
der in  the  first  or  second  degree,  to  be  de- 
termined by  other  facts  than  the  varying  de- 
grees of  the  provocation.  It  is  true  that 
prisoner's  instruction  No.  6  is  taken  from  the 
instructions  approved  by  this  court  in  Hodges' 
Case,  89  Va.  265,  15  S.  B.  613,  but  the  evi- 
dence in  that  case  was  very  difterent  from 
the  evidence  in  this.  In  Hodges'  Case  there 
was  evidence  tending  to  show  that  the  pris- 
oner committed  the  homicide  charged  in  the 
indictment  in  the  heat  of  passion,  excited  by 
a  reasonable  provocation,  which  caused  her 
to  do  the  act  without  premeditation.  In  this 
case  the  evidence  totally  fails  to  disclose  any 
provocation  whatever  for  prlson^'s  pursuit 
of  his  wife  and  firing  at  her  the  final  and 
fatal  shot 

Whether  or  not  this  murder  was  in  the 
first  or  second  degree  was  to  be  determined 
by  the  principles  of  law  fully  applied  by  oth- 
er instructions  given  in  the  case,  and  the 
Jury  could  only  have  been  confused  or  misled 
about  the  varying  degrees  of  self-control  by 
the  prisoner's  instruction  No.  6.  The  14  in- 
structions given  for  the  prisoner  cover  every 
phase  of  the  defense  relied  on  by  him,  and 
are  as  favorable  to  him  as  the  most  favor- 
able view  of  the  evidence  given  on  the  trial 
by  himself  and  his  witnesses  would  justify. 
As  was  said  by  Riely,  J.,  in  Oray's  Case,  02 
Va.  r72,  22  S.  B.  858:  "All  of  the  instructions 
are  in  fact  the  instructions  of  the  court, 
whether  given  at  the  instance  of  the  com- 
monwealth or  of  the  prisoner,  and  are  to  be 
read  together." 

When  so  read  and  considered,  the  instruc- 
tions in  the  case  at  bar  set  forth  the  law 
of  the  case  upon  the  whole  evidence  correct- 
ly and  fairly. 

It  is  proper,  however,  that  we  should  con- 
sider the  exception  to  the  sixth  instruction 
given  at  thp  instance  of  the  commonwealth. 
It  is  as  follows: 


"That  if  the  jury  believe  from  the  evi. 
dence,  beyond  a  reasonable  doubt,  that  the 
prisoner  gave  the  deceased  the  wound  from 
which  she  died,  as  charged  in  the  indictment, 
and  that  though  he  wa&,  at  the  time  of  com^ 
mitting  the 'act,  so  intoxicated  as  rendered 
him  incapable  of  tonnlng  a  willful,  deliber- 
ate, and  premeditated  purpose,  yet  if  they 
believe  from  the  evidence,  beyond  a  reason* 
able  doubt,  that  the  prisoner,  before  becom- 
ing Intoxicated,  or  while  he  was,  though 
drinking,  still  in  a  condition  in  which  he  was 
capable  of  forming  a  willful,  deliberate,  and 
premeditated  purpose,  had  formed  a  willful, 
deliberate,  and  premeditated  purpose  to  kill 
the  deceased,  and  that  he  afterwards,  in  pur- 
suance of  that  purpose,  so  formed,  gave  the 
deceased  the  wound  from  which  she  died,  as 
charged  in  the  indictment,  then  they  are  in- 
structed that  such  an  act  upon  the  part  of 
the  prisoner,  though  he  may  have  been  intox- 
icated at  the  time  of  committing  it,  constitut- 
ed in  the  eye  of  the  law  a  willful,  deliberate, 
and  premeditated  killing,  and  as  such  is 
miurder  in  the  first  degree." 

It  is  conceded  that  the  instruction  announ- 
ces a  correct  legal  proposition,  but  it  is  claim- 
ed that  it  has  no  application  to  the  case,  in- 
asmuch as  there  is  no  evidence  tending  to 
show  that  the  prisoner  became  intoxicated 
for  the  purpose  of  committing  the  homicide 
which  he  had  previously  designed  to  com- 
mit 

This  court  says  in  the  opinion  in  Hodges* 
Case,  supra,— and  it  has  been  often  repeated, 
—that  the  court  cannot  be  required  to  in- 
struct juries  on  mere  general,  abstract  prin- 
ciples of  law,  however  correct,  unless  these 
principles  are  applicable  to  the  case.  And 
it  is  settled  law  that  a  judgment  of  the  trial 
court  will  not  be  reversed  for  the  refusal  to 
give  an  instruction,  though  announcing  a  cor- 
rect principle,  where  there  are  no  facts  in 
the  case  to  which  it  applies;  but,  conceding 
that  there  is  no  evidence  in  this  case  tending 
to  show  that  the  prisoner  became  intoxicated 
for  the  purpose  of  committing  the  homicide 
which  he  had  previously  designed  to  com- 
mit, the  question  still  to  be  determined  is, 
does  the  giving  of  the  instruction  constitute 
error  for  which  the  judgment  of  the  court  on 
the  verdict  should  be  reversed?  We  are  of 
opinion  that  the  question  must  be  answered 
in  the  negative.  The  giving  of  an  instruc- 
tion stating  an  abstract  principle  of  law  in 
a  criminal  case  is  not  an  error  unless  the 
principle  stated  is  erroneous.  Sack.  Instruct 
Juries,  p.  17.  In  Upstone  v.  People,  109  111. 
160,  where  this  precise  question  arose,  it  was 
held  that  the  giving  of  an  instruction  stating 
an  abstract  principle  of  law  not  applicable 
to  the  case  would  not  be  error  unless  the 
principle  stated  were  erroneous. 

Doubtless,  if  it  could  be  seen  in  any  case 
that  such  an  Instruction  did  confuse  or  mis- 
lead, or  might  have  confused  or  misled,  the 
jury,  the  giving  of  the  instruction  would  bo 
ground  for  reversal  of  the  judgment  of  the 
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trial  court;  but  where  tbls  does  not  appear, 
as  io  the  case  before  us,  we  do  not  think 
that  the  judgment  of  the  lower  court  should 
be  reversed  for  the  giving  of  such  an  instruc- 
tion. 

Marvin  Pattie,  one  of  the  deputy  sheriffs, 
who,  along  with  the  other  deputies  in  whose 
charge  the  Jury  had  been  placed  during  the 
trial,  was  called  as  a  witness  for  the  com- 
monwealth, testified  as  to  statements  vol- 
untarily made  to  him  by  the  prisoner  the 
evening  of  and  after  the  homicide,  but  before 
witness  became  deputy  sheriff;  and  on  this 
ground  the  prisoner,  after  the  verdict,  moved 
for  a  new  trial,  which  motion  was  overruled, 
and  this  ruling  of  the  court  is  made  the 
ground  of  the  prisoner's  tenth  assignment  of 
error.  We  are  of  opinion  that  there  is  no 
merit  in  the  assignment  It  is  an  old  and 
frequent  practice,  it  may  be  said,  for  sher- 
iffs and  their  deputies  who  have  charge  of 
Juries  under  like  circumstances  to  testify  in 
cases,  but  we  have  no  case  in  the  state  which 
sustains  the  incompatibility  here  contended 
for.  In  the  supreme  court  of  Michigan  this 
question  was  twice  passed  on,  and  it  was 
held  that  a  conviction  will  not  be  reversed 
because  the  oflScer  who  attended  the  Jury  was 
a  witness  for  the  people.  People  v.  Ooughlin, 
65  Mich.  704,  32  N.  W.  005;  People  v.  Bev- 
erly, 108  Mich.  500,  66  N.  W.  379. 

In  State  v.  Shores,  31  W.  Va.  490,  7  B.  B. 
413,  the  court  says:  'The  mere  fact  of  the 
sheriff  having  the  Jury  in  his  custody  could 
not  disqualify  him  from  being  a  witness;  nei- 
ther could  the  fact  that  he  was  a  witness  dis- 
qualify him  to  keep  the  Jury  in  his  custody." 

The  next  error  assigned  relates  to  the  re- 
fusal of  the  prisoner's  motion  for  a  new  trial* 
made  on  the  ground  that,  upon  the  Jury  be- 
ing adjourned  from  day  to  day,  and  placed  in 
the  custody  of  the  sheriff,  the  record  fails  to 
show  he  was  instructed  not  to  speak  to  them 
himself,  nor  to  allow  any  one  else  to  speak 
to  them,  touching  the  triaL  In  the  prisoner's 
bills  of  exceptions  Nos.  4  and  5  the  court 
certifies  that  at  the  beginning  of  the  trial  all 
the  officers  in  charge  of  the  Jury  were  duly 
sworn  with  the  usual  oath  to  keep  the  Jury 
during  the  trial  when  in  the  absence  of  the 
court  It  Is  not  contended  in  the  argument 
here  that  the  Jury  were  not  in  the  custody 
of  the  proper  officer  of  the  court  at  any  time 
during  the  trial,  but  it  is  urged  that  when  the 
record  shows  that  the  Jury  were  adjourned 
from  one  day  to  another  it  ought  also  to  show 
that  upoy  such  adjournment  they  were  com- 
mitted to  the  custody  of  the  proper  officer 
of  the  court,  to  whom  the  usual  oath,  was  ad- 
ministered. The  case  of  Polky  Barnes,  92 
VtL  794,  23  S.  E.  784,  is  cited  as  supporting 
the  objection  made  to  the  record  in  this  case, 
but  we  are  unable  to  see  that  the  objection 
is  within  the  scope  of  the  ruling  in  that  case. 
The  conviction  was  reversed  in  that  case  be- 
cause the  record  failed  to  show  affirmatively 
that  upon  the  adjournment  of  the  court  from 
day  to  day  the  Jury  were  placed  in  custody 


of  the  proper  officer  of  the  court  Here  the 
point  of  objection  to  the  record  is  that  it  does 
not  show  that  the  usual  oath  was  adminis- 
tered to  the  officers  in  charge  of  the  Jury  on 
each  occasion  during  the  trial  when  the  Jury 
were  out  of  the  presence  of  the  court 

In  Bennett  v.  Com.,  8  Leigh,  745,  it  was 
held  that  the  sheriff  .is  bound  ex  officio  to 
keep  the  Jury  when  adjourned  in  a  criminal 
cause,  and  it  is  not  indispensably  necessary 
that  he  be  sworn,  though  it  is  generally  done 
out  of  abundant  caution.  But  if  it  were  ad- 
mitted to  be  necessary,  the  court  would  be 
bound  to  presume  that  in  fact  the  sheriff 
was  sworn  when  the  record  does  not  show 
the  contrary. 

Where  the  record  shows,  as  it  does  In  this 
case,  that  at  the  beginning  of  the  trial  all 
the  officers  in  charge  of  the  Jury  were  duly 
sworn  with  the  usual  oath  to  keep  the  Jury 
during  the  trial  when  in  the  absence  of  the 
court,  it  is  to  all  intents  and  purposes  a  com- 
pliance with  the  "salutary  and  wise  rule  of 
practice"  recognized  and  approveu  in  the  Pol- 
ky Barnes*  Case,  supra. 

The  remaining  assignment  of  error  Is  to 
the  refusal  of  the  court  to  grant  the  prisoner 
a  new  trial  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence. 

It  is  needless  to  say  more  of  the  evidence 
In  detail  than  is  to  be  found  in  the  statement 
of  the  case  already  made.  This  was  a  fiend- 
ish murder,  perhaps  not  surpassed  in  atrocity 
by  any  to  be  found  in  the  annals  of  the  com- 
monwealth. The  defense  the  prisoner  at- 
tempted to  set  up  is  conclusively  shown  to 
have  been  groundless;  In  fact  it  is  wholly 
contradicted  by  his  own  confessions.  His  con- 
duct when  the  horrible  deed  was  committed 
was  that  of  a  cool,  self-contained  man;  and, 
when  asked  the  cause  of  his  murderous  act 
simply  replied  that  the  woman  was  his  wife. 
It  is,  therefore,  plain  that  the  Jury  could  not 
have  found,  in  accordance  with  the  evidence, 
any  other  verdict  than  that  of  murder  in  the 
first  degree. 

The  Judgment  of  the  county  court  la  af- 
firmed. 


/     oio  as.  7S») 
CBAWPQBD  V.  GLA.BBL 
(Supreme  Court  of  Georgia.     June  6,   1900.) 

WILLS— CONSTRUCTION  —  LIMITATION  OVER  — 
RBMAINDBR  —  NATURE  OF  ESTATE  —  SEPA- 
RATE  ESTATE  OF  MARRIED  WOMAN. 

1.  Where,  in  a  will  probated  in  1847,  a  life 
estate  was  bequeathed  to  testator's  daughter, 
with  remainder  to  her  children,  followed  by  an 
executory  bequest  to  other  legatees  in  the  event 
she  "should  die  without  issue,"  the  issue  meant 
was  such  children,  and  not  issue  at  large,  and 
so  the  failure  of  issue  contemplated  was  a 
definite,  not  an  indefinite,  failure;  and,  the 
failure  contemplated  having  happened, — ^that  is, 
the  donee  for  life  having  died  childless, — ^the 
limitation  over  took  effect. 

2.  A  remainder  may  be  created  in  money, 
and  an  executory  bequest  of  money,  limited 
upon  a  definite  failure  of  issue,  is  valid,  (a) 
The  bequest  to  the  daughter  of  the  life  es- 
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cate  In  the  money,  which  was  required  by  the 
will  to  be  paid  to  her  when  she  arrived  at  21 
years  of  age  or  married,  did  not  create  a  sepa- 
rate estate  in  her  under  the  law  of  force  when 
this  will  took  effect,  and  consequently  the  mar- 
ital rights  of  her  husband  attached,  which,  on 
reducing  the  fund  to  his  possession,  entitled 
him  to  Its  use  during  her  life. 

3.  The  verified  return  of  the  testator's  exec- 
utor, made  before  1862,  approved  and  ordered 
to  record  by  the  court  of  ordinary  having  juris- 
diction over  the  estate,  and  dulv  recorded, 
which  showed  a  payment  to  ail  the  lepratees,  in- 
cluding the  aforesaid  money  bequest  to  the 
husband  of  the  life  tenant,  is  admissible  as 
prima  facie  evidence  of  such  latter  payment, 
in  a  suit  by  an  executory  legatee,  upon  the 
death  of  the  life  tenant  without  leaving  chil- 
dren, to  recover  said  money  from  the  adminis- 
trator of  the  husband,  he  being  a  party  in  in- 
terest and  connected  with  the  testator's  estate, 
and  the  approval  and  recording  of  such  return 
under  the  order  of  the  court  of  ordinary  being 
a  judgment  de  bene  esse  which  affects  him. 
(a)  Evidence  showing  merely  that  all  the  ex- 
ecutory legatees  consented  to  the  payment  by 
the  executor  to  the  husband  must  be  construed 
as  meaning  only  that  such  legatees  consented 
that  the  husband  should  receive  what  the  law 
gave  him, — the  right  to  the  use  of  the  money 
■during  his  wife's  life;  and,  if  any  release  be- 
yond this  can  be  shown,  it  must  be  based  upon 
some  consideration,  in  order  to  bind  the  ex- 
•ecutory  legatees. 

4.  The  administrator  of  a  remainder-man  or 
•of  an  executory  legatee  may  sue  the  personal 
representative  of  the  life  tenant  (and  the  hus- 
band in  this  case  was  a  life  tenant  pur  autre 
vie)  who  had  in  his  or  her  lifetime  received  a 
money  bequest  from  the  testator's  representa- 
tive. 

6.  The  "surviving,  children*'  who  were  to  take 
the  ulterior  bequest  includes  the  children  who 
survived  the  testator  other  than  the  daughter 
who  is  named  as  the  life  tenant;  but  their  es- 
tate was  contingent,  and  vested,  not  at  the 
death  of  the  testator,  but  upon  the  death  of 
the  life  tenant  without  leaving  children.  Nev- 
ertheless, as  such  estate  was  not  contingent  as 

-to  the  ^rson  of  the  ulterior  legatees,  it  was  an 
estate  in  each  that  was  transmissible  to  the 
legal  representntives  of  those  who  died  after 
the  testator  and  before  the  life  tenant.  The 
plaintiff,  if  he  recovers  at  all.  can  only  recover 

'the  share  of  his  intestate. 
(Syllabus  by  the  Court.) 

Error  from  superior  court;  Mnscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  A.  L.  Crawford,  administrator, 
against  G.  R.  Clark,  adminlBtrator.  Judg- 
ement for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Brannon,  Hatcher  &  Martin,  for  plaintiff 
In  error.    McNeill  &  Levy,  for  defendant  In 

•  error. 

SIMMONS,  a  J.  The  litigation  in  this 
case  Is  for  money  bequeathed  by  Thomas 
Kimbrough  to  his  daughter  Sarah  Amanda 
under  a  will  probated  in  1847.  This  money. 
It  is  claimed,  was  received  from  the  executor 

•  by  Benjamin  W.  Clark,  who  was  the  hus- 
band of  Sarah  Amanda,  and  Is  now  the  in- 
testate represented  by  the  defendant  in  er- 
ror. Hie  fourth  and  sixth  items  of  said  will, 
forming,  In  substance,  one  bequest,  so  far 
as  the  question  involved  is  concerned,  read 
as  follows:    "I  give  and   bequeath  to  my 

■  daughter  Sarah  Amanda,  and  after  her  death 


to  her  child  or  children,  •  •  •  two  hun- 
dred dollars  in  cash,  the  possession  ♦  ♦  ♦ 
to  be  given  when  she  marries  or  becomes  of 
the  age  of  twenty-one  years."  "It  Is  my  wHI 
and  desire  that  if  my  daughter  Sarah  Aman- 
da should  die  without  Issue,  that  all  the  prop- 
erty bequeathed  by  the  foregoing  items 
•  •  •  shall  revert  to,  and  be  equally  di- 
vided among,  my  surviving  children." 

1.  Did  the  daughter  of  the  testator  take  an 
estate  for  life  or  an  estate  tail  under  this  be- 
quest? The  answer  is  to  be  found  in  the 
law  existing  when  the  will  took  effect 
Hertz  V.'  Abrahams  (Ga.)  36  S.  E.  409,  this 
day  decided.  The  court  below  sustained  the 
defendant's  contention  that  the  bequest  cre- 
ated an  estate  tail  in  the  daughter,  which, 
under  our  act  of  December  21,  1821,  gave 
her  the  absolute  fee  to  th'e  money.  We 
think  this  decision  of  the  court  below  is 
clearly  wrong.  It  cannot  be  disputed  that  a 
devise  to  A.,  and  after  her  death  to  her  child 
or  children  (whether  she  has  a  child  or  chil- 
dren at  the  time  of  the  devise  or  not),  would 
giTe  a  life  estate  to  A.,  with  remainder  In 
fee  to  her  children  then  in  being  or  after- 
wards born.  See  the  resolution  at  end 
of  Wild's  Case,  3  Coke  (Rev.  Ed.)  290,  e 
Coke  (Old  Ed.)  17b;  Woodrlght  ▼.  Wright 
10  Mod.  «76;  Ginger  v.  White,  Wllles,  853: 
Miller's  Lessee  v.  Hurt  12  Ga.  357,  360, 
where  the  resolution  in  Wild's  Case  is  copied 
in  full;  Jones  v.  Jones,*  7  Ga.  76;  Jennings 
y.  Parker,  24  Ga.  621;  Sharman  v.  Jackson, 
30  Ga.  224;  Herring  v.  Rogers,  Id.  615;  San- 
ford  V.  Sanford,  58  G  a.  250;  Gaboury  ▼.  Mc- 
Govern,  74  Ga.  144;  Brown  t.  Brown,  97 
Ga.  539,  25  S.  E.  353,  33  L.  R.  A.  816.  Such 
a  devise  is  entirely  different  from  one  to  A. 
and  her  children,  she  then  having  no  chil- 
dren, as  is  pointed  out  in  Wild's  Case,  and 
in  Ginger  v.  White,  Miller's  Lessee  v.  Hurt, 
Sanford.  ▼.  Sanford,  and  Brown  v.  Brown, 
supra.  And  In  3  Jarm.  Wills  (Rand.  &  T. 
Ed.)  p.  184,  it  is  said  that  a  devise  "^o  A 
and  his  wife,  and  after  their  death  to  their 
children,  ♦  •  •  it  is  now  admitted  on 
all  hands  gives  an  estate  for  life  to  the  par- 
ents, with  remainder  to  their  children,  so 
that  the  notion  as  to  Its  being  an  estate  tall 
(Is)  clearly  untenable.**  Now,  this  being 
true,  what  Is  the  legal  meaning  and  effect  of 
the  subsequent  words  In  this  will,  "If  [she] 
should  die  without  Issue,"  which  follow  the 
remainder  in  fee  to  the  children?  Simply,  if 
she  should  die  without  such  issue,  namely, 
children.  In  3  Jarm.  Wills,  p.  256,  that 
learned  author  says:  'Tt  Is  well  settled,  also, 
that  words  Importing  a  fUlure  of  Issue 
(without  the  word  'such'),  following  a  devise 
to  children  In  fee  simple  or  fee  tail,  refer  to 
the  objects  of  that  prior  devise,  and  not  to 
Issue  at  large.'*  On  page  260  he  quotes  as 
follows  from  Lord  Oottenham:  "A  gift  to  A. 
for  life,  with  remainder  to  the  children  of 
A.  In  fee,— that  is,  the  children  of  A.  in  fee 
generally,— and  a  gift  over  on  the  death  of  A. 
without   Issue,  means  such   issue,    that  is. 
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children.  In  such  cases  the  general  term  *ls- 
sue*  is  construed  to  mean  that  particular  de- 
scription of  issue  before  specified,  namely, 
children."  The  cases  cited  by  him  on  pages 
256-268  amply  support  hia  position.  On  page 
281,  after  a  review  of  all  the  cases  favorable 
to  and  apparently  against  this  view,  he  sub- 
mits the  following  conclusion  or  role:  *That 
the  words,  'in  default  of  issue,'  or  expres- 
sions of  a  similar  import,  foUowing  a  devise 
to  'children  in  fee  simple,*  mean  in  default 
of  children.  •  •  *  This  is  free  from  all 
doubt"  In  Blackbom  v.  Bdgley  (1719)  1  P. 
Wms.  600,  605,  the  devise  was  to  A.<  for  life, 
and  after  his  death  to  his  eldest  son  in  tall, 
but,  if  A.  should  die  without  issue,  to  B.  The 
court  held.  Lord  Chancellor  Parker  deliver- 
ing the  opinion,  that  the  words,  "if  he  should 
die  without  issue,"  following  the  devise  in  re- 
mainder to  the  son,  must  be  intended,  "if  he 
should  die  without  such  issue,"— that  is,  the 
son.  And  in  Goodright  v.  Dunham  (1779),  1 
Doug.  264,  the  devise  was  to  A.  for  life,  and 
after  his  death  to  his  children,  and,  in  caae 
he  died  without  issue,  to  B.  Lord  Mansfield 
said  (page  267):  ''Neither  side  thought  it 
could  be  maintained  that  A.  took  an  estate 
taiL  The  words,  'and  in  case  he  dies  with- 
out issue,'  being  tacked  to  the  preceding 
clause,  must  mean  the  same  thing  as,  'and  in 
case  he  dies  without  children.'"  This  case 
is  directly  in  point  See,  also,  Morse  v.  Mar- 
quis of  Ormonde,  5  Madd«  99,  113;  De  Haas 
V.  Bunn,  44  Am.  Dec.  201.  As  the  above  au* 
thorities  clearly  show  that  the  bequest  in  the 
case  now  under  consideration  gives  an  estate 
for  life  to  the  daughter,  with  remainder  to 
her  children,  but,  if  she  should  die  without 
children,  then  to  the  testator's  other  children, 
the  cases  of  Miller's  Lessee  v.  Hurt,  supra; 
Sanford  v.  Sanford,  supi-a;  White  v.  Row- 
land, 67  Ga.  546;  and  Haddock  v.  Perhano, 
70  Ga.  572  (Syl.,  points  2,  5),  577,-are  there- 
fore direct  authorities  in  favor  of  the  plain- 
tiff in  error.  And  hence  it  also  follows,  from 
these  decisions,  that  the  claim  of  the  defend- 
ant in  error  that  the  husband  of  the  life  ten- 
ant took  the  bequest  as  heir  of  their  infant 
children,  the  husband  and  child  having  both 
died  before  the  tenant  for  life,  is  clearly  un- 
tenable. If  the  bequest  in  this  case  had  been 
immediately  to  the  daughter  and  her  children 
(she  then  having  no  child),  but.  If  she  should 
die  without  issue,  then  over,  the  contention 
of  the  defendant  in  err<»:  would  have  been 
correct  under  the  cases  of  Brown  v.  Weaver, 
28  Ga.  378,  and  Wiley  v.  Smith,  3  Ga.  551; 
because  an  immediate  devise  to  A.  and  her 
children  (she  having  none)  would,  of  itself, 
be  an  estate  tail  under  one  of  the  resolutions 
in  Wild's  Case  and  under  all  subsequent  au- 
thority, and,  of  course,  a  limitation  over,  aft- 
er such  an  estate,  upon  A.  dying  without  is- 
sue, would  not  have  made  a  different  estate 
when  the  testator  in  this  case  died.  But 
such  is  dearly  not  the  bequest  in  the  present 
case,  and  none  of  the  cases  cited  for  the  de- 


fendant in  error  on  the  question  of  an  estatb 
tail  are  applicable  to  it 

2.  A  remainder  can  be  created  in  money- 
Thornton  V.  Burch,  20  Ga.  791  (Syl.,  point  3), 
793;  Chiaholm  v.  Lee,  63  Ga.  611;  PhiUlps  v. 
Crews,  65  Ga.  274  (Syl.,  point  2);  McCk)ok  v. 
Harp^  81  Ga.  229,  7  S.  B.  174;  Galrdner  v. 
Tate  (Ga.;  this  term)  35  S.  B.  697.  In  Phil- 
lips V.  Crews,  where  the  law  is  clearly  stat- 
ed, the  court  held  as  follows:  "A  life  estate 
in  money,  with  a  remainder  over,  may  be  cre- 
ated. Money  may  be  lost,  but  it  should  not 
be  destroyed  in  the  use."  And  also  that  sec- 
tion 2253  of  the  Code  of  1873  (now  Civ.  Code, 
i  3088),  prohibiting  the  creation  of  a  remain- 
der in  property  that  is  destfx>yed  in  the  uae, 
"does  not  allude  to  money,  but  to  euch  things 
as  perish  with  the  usage."  An  executory  de- 
vise of  money,  limited  upon  a  definite  failure 
of  issue,  is  valid.  Pinbury  v.  Elkin,  1  P. 
Wms.  563;  Id.,  2  Vem.  758,  766;  Scott  v. 
Price,  2  Serg.  &  R.  59,  7  Am.  Dec.  629;  Rowe's 
Bx'rs  V.  White,  16  N.  J.  Eq.  411,  84  Am.  Dec. 
160;  Smith,  Ex.  Int  §§  232,  233.  The  will 
directed  that  the  executor  should  pay  the 
money  to  the  daughter  to  whom  the  life  es- 
tate was  given  when  she  should  arrive  at  21 
years  of  age  or  marry.  The  daughter  mar- 
ried Benjamin  W.  Clark.  If  the  bequest  had 
given  her  a  separate  estate,  the  will,  which 
was  the  law  for  the  executor  in  this  case,  ex- 
pressly required  the  possession  of  the  money 
to  be  given  to  her.  In  such  event  he  could 
not  hold  the  money,  and  pay  her  only  the  in- 
come thereof.  But  as  the  bequest  did  not 
create  a  separate  estate  in  the  daughter,  un- 
der the  law  as  it  then  stood  the  marital  rights 
of  the  husband  attached.  Bryan  v.  Duncan. 
11  Ga.  67;  Wade  v.  Russell,  17  Ga.  425,  where 
there  was  a  bequest  of  money  payable  to 
daughters  when  they  arrived  at  21  years  of 
age  or  married;  Andrews  v.  Bonner,  26  Ga. 
520.  This  gave  the  husband  an  estate  for 
life  in  the  money  during  the  wife's  life,  with 
the  concomitant  right  of  possession,  and  this 
imposed  upon  the  executor  the  duty  of  dellv- 
ering  the  money  to  him. 

3.  The  evidence  olfered  by  the  plaintiff  to 
show  the  payment  by  the  executor  to  the  hus- 
band of  the  life  tenant  was  a  return  made 
under  oath  of  the  executor  to  the  court  of  or^ 
dinary  having  Jurisdiction  of  the  estate,  and 
approved  and  ordered  recorded  by  that  court 
and  duly  recorded,  prior  to  1852.  This  re- 
turn was  rejected  as  evidence  on  the  ground 
that  no  vouchers  accompanied  the  return, 
and  none  had  been  produced;  that  all  the 
money  required  to  be  paid  to  all  the  legatees 
under  the  will  was  lumped  by  the  executor 
in  one  item  of  his  return;  and  that  the  re- 
turn was  simply  a  memorandum  or  state- 
ment made  by  the  executor  ex  parte,  and  was 
therefore  hearsay,  as  against  Benjamin  W. 
Clark,  who  was  not  connected  with  the  es- 
tate. The  act  of  1810  required  four  things 
after  the  executor's  return  was  prepared:  <1) 
that  It  be  submitted  in  term  time;   (2)  that  it 
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be  yerlfled  bj  the  oath  of  the  executor;  (3) 
that  It  be  accompanied  with  the  necessary 
vouchers;  and  (4)  that  the  court  of  ordinary* 
after  examining  the  return  and  vouchers, 
should  approbate  or  reject  the  return,  and, 
if  it  was  approved,  should  order  the  return 
to  be  recorded.  The  act  of  1820  changed  the 
act  of  1810  in  one  respect,  namely,  that  the 
return,  with  the  necessary  vouchers,  could  be 
subnUtted  in  vacation  to  the  clerk  of  ordi- 
nary, who  could  qualify  the  executor  as  to 
the  correctness  of  the  return,  and,  after  in* 
specting  the  return  and  vouchers,  make  a 
special  report  thereon  to  the  next  court  of 
ordinary.  The  court  then  acted  on  such  re- 
port, and,  if  the  court  approved  it,  the  re- 
turn was  thereupon  ordered  to  be  recorded. 
Neither  of  these  acts  required  the  original 
vouchers  to  be  recorded,  but  evidently  meant 
that  the  ofSce  of  the  court  of  ordinary 
should  be  in  their  place  of  naked  deposit; 
for  the  acts  do  not  provide  for  a  return  of 
the  vouchers  to  the  personal  representative. 
It  was  the  act  of  January  21,  18G2  (Acts 
1852,  p.  97),  which  provided  for  the  record 
of  the  original  vouchers,  and  required  the 
ordinary  to  return  them  to  the  personal  rep- 
resentative after  they  were  recorded.  Nor 
did  the  acts  of  1810  and  1820  require  copies 
of  the  vouchers  to  be  attached  to  tiie  re- 
turns. This  was  first  provided  for  by  sec- 
tions 2188  and  ^IGO  of  the  original  Code; 
and  the  act  of  April  18,  1863  (Acts  1802--63, 
pp.  138,  139),  amended  those  sections  so  as 
to  make  it  optional  with  executors,  adminis- 
trators, guardians,  and  trustees,  in  making 
their  returns,  to  attach  copies  of  their  vouch- 
ers, or  have  their  original  vouchers  recorded 
and  returned  to  them.  When  the  court  of 
ordinary  approved  the  return  which  was 
submitted  in  the  present  case,  and  ordered 
it  recorded,  it  was  the  act  of  a  court  of 
competent  and  general  Jurisdiction  over  the 
subject-matter.  Of  course.  If  the  return 
had  not  been  verified  by  the  oath  of  the 
executor,  no  presumption  could  arise  in  its 
favor  from  the  order  of  the  court  of  ordina- 
ry approving  it,  because  the  return  would 
show  on  its  face  that  It  was  illegal.  In  oth- 
er words,  it  would  impeach  itself,  and 
would,  therefore,  not  be  prima  facie  evi- 
dence of  its  correctness.  Smith  v.  Griffin, 
32  Ga.  102.  So,  if  the  return  had  been  ver- 
ified by  the  oath  of  the  executor,  but  had 
never  been  approved  and  ordered  to  be  re- 
corded by  the  court  of  ordinary,  It  would 
not  be  prima  facie  evidence  of  its  correct- 
ness, because  it  would  then  be  merely  the 
declaration  of  an  interested  party,  and 
would,  for  that  reason,  be  inadmissible  as 
prima  fade  evidence.  Hudson  v.  Hawkins, 
79  Ga.  274,  278,  4  S.  B.  682.  But  when  the 
return,  as  in  this  case,  was  duly  verified  by 
the  executor,  and  approved  and  ordered  to 
record  by  the  court  of  ordinary,  and  there 
Is  nothing  apparent  upon  the  return  to  sug- 
gest that  it  Is  fraudulent,  especially  as  the 
law  stood  before  1852,  when  the  vouchers 


were  not  required  to  be  recorded,  It  is  ad- 
missible as  prima  facie  evidetice  in  favor  of 
the  executor  to  support  his  statement  of  ex- 
penditures therein.  Brown  v.  Wright,  5  Ga. 
29;  Ragland  v.  Justices,  10  Ga.  65,  68; 
Barnes  v.  Stephenson,  22  Ga.  209;  Smith  v. 
Griffin,  32  Ga.  102;  Saxon  v.  Sheppard,  64 
Ga.  28iB.  In  Ragland  v.  Justices,  supra,  the 
court,  speaking  of  a  return  duly  approved 
and  recorded,  said:  "It  is  the  Judgment  of 
a  court  of  competent  Jurisdiction,  ♦  •  • 
and,  as  such,  it  is  sufficient  to  admit  the  re- 
turn in  evidence.**  And  in  Saxon  v.  Shep- 
pard, McCay,  J.,  who  delivered  the  opinion 
of  the  court,  said:  'The  whole  effect  of  a 
return  to  the  ordinary  turns  on  the  fact 
that  that  officer,  whose  duty  and  Jurisdic- 
tion it  is  to  examine  and  pass  upon  it,  has 
done  so.  It  is  his  Judgment,  and  not  the 
return,  which  is  the  evidence.'*  This  Judg- 
ment, in  reference  to  annual  or  partial  re- 
turns, is  not  Intended  to  mean  a  final,  con- 
clusive Judgment,  but  rather  a  Judgment  de 
bene  esse,  which  is  to  be  used  in  proper 
cases  as  prima  facie  evidence,  and  such  is 
the  law  in  many  of  the  other  states.  11 
Am.  ft  Bhig.  Bnc.  Law  (2d  Ed.)  pp.  1310- 
1319;  note  86  Am.  Dec.  143--146.  The  ob- 
ject of  the  acts  of  1810  and  1820  requiring 
the  returns  to  be  recorded  was  "that  wards, 
distributees,  legatees,  and  all  other  parties 
in  interest  may  know  the  condition  of,  and 
their  rights  in,  the  estate  represented  by  an 
executor,  administrator,  or  guardian,  as  the 
case  may  be,  and  that  they  [the  trustees] 
may  have  a  perpetual  memorial  for  their 
protection."  Ragland  v.  Justices,  supra 
Ko  one  could  doubt  that,  If  Mr.  Clark  had 
sued  the  executor  for  this  money,  the  re- 
turn, duly  approved  and  recorded,  would 
have  been  prima  facie  evidence  of  payment 
in  favor  of  the  executor,  Just  as  a  similar 
return  was  decided  In  Barnes  v.  Stephenson, 
supra,  to  be  such  evidence  for  the  purpose 
of  reducing  a  note  that  the  executor  in  that 
case  had  given  the  husband  for  his  wife*a 
legacy,  and  upon  which  suit  was  brought  by 
the  husband  against  the  executor.  Like- 
wise, if  the  executor,  after  the  death  of  the 
wife  and  life  tenant,  could  have  sued  the 
husband  for  his  money  for  the  use  of  either 
the  remainder-man  or  executory  devisees, 
the  return  would  in  such  case  be  prima  fa- 
cie evidence  of  payment;  for  it  is  the  Judg- 
ment of  the  court  of  ordinary,  approving 
and  passing  to  record  the  return,  which  is 
the  prima  facie  evidence  in  favor  of  the 
truth  of  the  return,  and  a  receipt  is  nothing 
more  than  such  evidence.  Hence  we  know 
of  no  legal  or  substantial  reason  why  a  re- 
mainder-man or  executory  legatee,  either 
before  or  after  the  executor's  death,  who  is 
the  possessor  of  the  legal  title  and  right  of 
action,  may  not  submit  such  returns  of  the 
executor  as  prima  facie  evidence  of  pay- 
ment by  the  executor  in  a  suit  by  them  to 
recover  the  money  bequest  from  the  per- 
sonal representative  of  the  life  tenant,  who. 
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by  reason  of  his  marital  rights,  had  become 
the  tenant  pur  autre  vie,  or  from  his  per- 
sonal representative.  The  returns  are  not 
made  evidence  in  favor  of  the  executor  by 
any  statute,  and  they  may  be  used  against 
him.  Section  2490  of  the  original  Code, 
which  says,  "The  return  thus  allowed  and 
recorded  shall  be  prima  facie  evidence  in 
favor  of  the  administrator  of  its  correct- 
ness,*' is  not  a  codification  of  the  act  of 
1810  or  the  act  of  1820,  or  even  the  act  of 
185^  but  is  a  codification  of  the  decisions  of 
this  court  rendered  before  1852,  and  from 
that  time  to  the  publication  of  the  first  Code, 
in  cases  between  parties  interested  in  the 
decedent's  estate  and  his  personal  represent- 
ative. And  there  Is  nothing  in  those  deci- 
sions which  expressly  excludes  the  right  of 
all  interested  persons  other  than  the  per- 
sonal representative  to  use  such  returns  as 
prima  facie  evidence  of  payments  made  by 
the  personal  representative,  such  as  by  heir 
against  heir,  by  legatee  against  legatee,  by 
heirs  or  legatees  who  are  sued  by  a  creditor 
of  the  intestate  or  testator  after  the  death 
of  the  personal  representative,  or  by  remain- 
der-men or  executory  legatees  who  are  en- 
titled to  bequests  of  money  when  they  sue 
the  representative  of  the  deceased  life  ten- 
ant for  such  bequest.  In  such  cases  it  is 
simply  the  use  of  a  judgment  de  bene  esse 
of  the  court  of  ordinary  as  prima  facie  evi- 
dence between  parties  interested  in,  and 
connected  with,  the  estate.  And  this  ought 
especially  to  be  the  rule  where,  as  In  the 
case  now  under  consideration,  a  great  many 
years  have  elapsed  since  the  return  was  ap- 
proved by  the  court  of  ordinary,  and  duly 
recorded,  and  it  was  shown  that  the  origi- 
nal vouchers  could  not  be  found  in  the  ofiice 
of  the  ordinary  which  was  their  place  of 
naked  deposit  under  the  law  of  force  when 
the  return  was  made.  We  therefore  think 
that  the  return  of  the  executor  was  admissi- 
ble for  the  plaintiff  in  this  case  as  prima 
facie  evidence  only,  the  effect  of  which,  as 
decided  In  Smith  ▼.  Griffin,  supra,  is  *^o 
shift  the  onus,— to  establish  the  fact  in  is- 
sue,—unless  rebutted  by  the  party  sought  to 
be  affected  by  it."  Counsel  for  the  defend- 
ant in  error  admit  the  payment  by  the  ex- 
ecutor in  their  written  argument  by  saying 
that  the  evidence  shows  that  the  persons  en- 
titled to  the  ulterior  bequest,  of  whom  the 
intestate  of  the  plaintiff  in  error  was  one, 
had  consented  to  the  executor's  paying  the 
money  to  Mr.  Clark,  which,  counsel  con 
tended,  was  per  se  a  release  of  both  the  ex^ 
ecutor  and  Mr.  Clark  from  all  liability  to 
them.  Of  course,  legatees  sui  Juris  can  di« 
vide  the  estate  among  themselves  in  a  man- 
ner different  from  that  directed  by  the  will, 
after  the  testator's  legal  debts  are  paid. 
But  was  there  in  this  case  any  legal  agree- 
ment to  do  so?  The  executor  needed  no  re- 
lease from  the  ulterior  legatees,  because, 
with  or  without  their  consent,  the  will  im- 
posed upon  him  the  duty  of  paying  the  prin- 


cipal of  this  money  legacy  to  the  life  ten- 
ant when  she  married,  and,  of  course^  to 
Mr.  dark,  who  claimed  It  under  his  marital 
rights  as  the  husband  of  the  life  tenant; 
and  this  is  the  extent  of  the  right,  name- 
ly, the  legal  right,  which  the  ulterior  lega- 
tees evidently  consented  that  Mr.  Clark 
should  have  in  the  money.  We  find  no  evi- 
dence of  a  release  by  these  legatees  of  the 
absolute  interest  in  the  money  to  Mr.  Clark, 
and,  if  such  a  release  exists,  it  must  be  bas- 
ed upon  some  valid  consideration  to  make  it 
binding  on  the  ulterior  legatees.  Bruton  v. 
Wooten,  15  Ga.  570;  Burns  v.  Hill,  19  Ga. 
22  (Syl.,  point  4). 

4.  That  remainder-men  or  their  personal 
representatives  may  maintain  an  action 
against  the  administrator  of  a  life  tenant  for 
a  money  request  which  had  been  received 
by  such  life  tenant  from  the  executor  of  the 
testator  is  not  an  open  question  in  this  state. 
Phillips  V.  Crews,  65  Ga,  274.  Hence  there 
is  no  reason  for  denying  this  right  to  an 
executory  legatee  who  is  entitled  to  the 
money. 

5.  If  we  are  correct  thus  far,  the  ques- 
tions then  arise:  Who  finally  took  under 
the  ulterior  bequest  to  the  "surviving  chil- 
dren" of  the  testator?  and  what  was  the 
nature  of  the  estate  so  bequeathed?  Ac- 
cording to  the  spirit  of  the  early  English 
decisions  and  of  our  own  cases,  such  as 
Vickers  v.  Stone,  4  Ga.  461,  there  is  no 
doubt  that  the  term  "surviving  children"  In- 
cluded all  the  children  of  the  testator  who 
survived  him,  other  than  the  daughter  who 
was  described  as  the  life  tenant  At  the 
same  time,  there  is  also  no  doubt  that  as 
their  estate  was  wholly  dependent  upon  the 
life  tenant  dying  without  children,  which 
was  upon  an  uncertain  event,  they  took  a 
contingent  estate,  which  vested,  not  at  the 
death  of  the  testator,  but  at  the  death  of  the 
life  tenant  without  children  then  living. 
Olmstead  y.  Dunn,  72  Ga.  861,  862;  Payne 
V.  Rosser,  53  Ga.  663;  Smith,  Ex.  Int  §§ 
86,  90,  1^  et  seq.  And  such  would  be  the 
nature  of  the  estate  of  the  executory  leg- 
atees if  they  had  been  expressly  named  in 
the  will.  Olmstead  v.  Dunn,  supra.  The^ 
bequest  Is  an  executory  or  future  estate, 
and  not  an  executed  or  present  estate. 
Blackstone's  definition  of  an  "executory  de- 
vise," very  frequently  cited  By  courts  and 
adopted  by  legal  lexicographers,  is  as  fol- 
lows (2  Comm.  172):  "An  executory  de- 
vise of  lands  is  such  a  disposition  of  them 
by  will  that  thereby  no  estate  vests  at  the 
death  of  the  devisor,  but  only  on  some  fu- 
ture contingency."  Therefore  an  executory 
bequest  is  such  a  disposition  of  personalty 
or  money  by  will  that  thereby  no  estate 
vests  at  the  death  of  the  testator,  but  <mly 
on  some  future  contingency.  That  a  devise 
or  bequest  to  A.  for  life,  and  after  her 
death  to  the  testator's  "surviving  children," 
would  give  the  surviving  children  a  vested 
remainder  from  the  death  ot  the  testator 
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(VickerB  y.  Stone,  supra),  has  nothing  to  do 
with  the  time  of  vesting  applicable  to  this 
case,  which  has  an  intermediate  bequest 
between  the  life  estate  and  the  ulterior  con- 
tingent bequest  to  the  suryiving  children. 
See  the  clear  distinction  drawn  In  Ohnstead 
y.  Dunn,  72  6a.  860-862,  on  the  construc- 
tion of  the  fifth  Item  and  the  fourth  and 
tenth  items  of  the  will  in  that  case.  Btill, 
as  the  contingency  was  not  as  to  the  person 
of  the  ulterior  legatees,  such  of  the  testa- 
tor's children  as  died  after  his  death,  and 
before  the  life  tenant,  had  an  estate  that 
was  transmissible  to  their  legal  representa- 
tiyes.  2  Williams,  Ex'rs  (7th  Am.  Ed.)  p. 
88;  7  Am.  &  Eng.  Enc.  Law  (2d  Eld.)  p.  200. 
See,  as  to  realty,  in  contrast  with  personalty, 
ay.  Code,  $S  3060,  3081,  3101,  3357.  The 
opinion  in  Payne  y.  Rosser,  03  Ga.  662, 
closes  with  the  statement  that  "the  prop- 
erty in  contest  is  all  real  estate."  The  rep- 
resentatiyes  of  deceased  children  of  the  tes- 
tator are  interested  parties  with  the  plaln- 
tiflTs  Intestate,  and,  in  the  event  the  plain- 
tiff proceeds  alone  and  there  is  a  recovery 
in  the  case  at  all,  he  can  recover  no  more 
than  his  intestate's  interest.  Just  as  in  a 
case  of  ejectment  a  tenant  in  common  su- 
ing for  the  whole  property  can  recover  only 
his  own  share.  Sanford  v.  Sanford,  58  Ga. 
259  (Syl.,  point  2);  Wilson  v.  Chandler,  60 
Ga.  129;  Dupon  v.  McLaren,  63  Ga.  470 
(Syl.,  point  2);  Baker  v.  Middlebrooks,  81 
Ga.  494,  8  S.  B.  320.  In  other  words,  the 
plaintiff  cannot  recover  the  full  sum  sued 
for  in  this  case,  but  as  to  the  due  share 
therein  of  his  intestate  the  decision  of  the 
lower  court  was  erroneous,  and  the  Judg- 
ment is  therefore  reversed.  All  the  Justices 
concurring,  except  FISH,  J.,  absent  on  ac- 
count of  sickness,  and  LITTLE,  J.,  disqual- 
ified. 

(110  Oa.  707) 

HERTZ  et  al.  v.  ABRAHAMS. 
(Supreme   Court  of  Georgia.     Jane  6,   1900.) 
WILL&-CONSTRUCTION— ESTATE    CONVBYBD. 

1.  The  intention  of  a  testator.  If  legal,  gov- 
erns the  construction  of  his  will,  and  is  to  be 
ascertained  from  the  words  thereof.  If  he  uses 
words  which  clearly  create  one  estate,  though 
he  designed  another,  his  intention,  must  yield 
to  the  rales  of  law. 

2.  A  will  is  to  be  constraed  by  the  law  ex- 
isting when,  upon  the  testator's  death,  the  will 
taices  effect,  (a)  Whether  words  in  a  will 
made  by  a  testator  who  dies  before  the  act 
of  Febraary  17,  1854,  create  an  estate  tail  is 
to  be  controlled  by  the  decisions  of  the  English 
courts  construing  such  or  similar  words  in  de- 
vises of  real  property  In  connection  with  the 
statute  de  donis  conditionalibus. 

3.  A  devise  to  A.  for  her  separate  use,  and,  in 
case  she  has  no  issue,  to  B.,  before  the  act  of 
1854,  is  a  devise  limited  upon  an  indefinite 
failure  of  issue,  which,  under  the  English  rules 
of  interpretation,  created  an  estate  tail  by  im- 
plication under  the  statute  de  donis,  and  is^, 
therefore,  enlarged  into  a  fee-simple  estate  by 
onr  act  of  December  21,  1821.  (a)  An  exec- 
utory devise  which  was  limited  upon  words 
importing  an  indefinite  failure  of  issue  of  the 
first  taker   under   the   law   when   the  will   in 


this  case  took  effect  was  uniformly  held  to  be 
void  for  remoteness. 
(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falligaut,  Judge. 

Action  between  Emma  K  Hertz  and  oth- 
era  and  C.  S.  Abrahams,  administratrix. 
From  a  Judgment  Hertz  and  others  bring  er> 
ror.    AfiEirmed. 

U.  H.  McLaws  and  Saussy  ft  Saussj,  for 
plaintiffs  in  error.  Garrard,  Meldrlm  & 
Newman,  for  defendant  in  error. 

SIMMONS,  G.  J.  The  record  discloses 
that  Dr.  Moses  Sheftall,  of  Savannah,  Ga., 
made  his  last  will  in  1S49,  and  died  in  1860. 
By  the  first  item  of  his  will  he  devised  the 
real  property  in  dispute  as  follows:  '1  give 
and  bequeath  to  my  sister,  Mrs.  Perla  S. 
Solomons,  wife  of  Lizar  Solomons,  my  brick 
store  on  Congress  street,  not  subject  to  her 
present  husband's  debts  or  her  future  hus- 
band's debts;  and  in  case  my  sister,  Mrs. 
Perla  S.  Solomons,  has  no  issue,  the  said 
store  to  go  to  my  niece.  Miss  Nell7  Sheftall 
Oohen,  and  to  be  settled  on  her,'*  which  is 
equivalent  to  a  devise  to  A.  for  her  separate 
use,  and,  in  case  she  has  no  issue,  to  B. 
There  are  no  superadded  words  explaining 
the  term  "issue"  in  this  item.  In  another 
item  the  testator  devises  a  separate  piece  of 
real  property  to  Mrs.  Solomons,  and,  in  case 
she  leaves  no  issue,  to  go  to  another  niece. 
Mrs.  Solomons,  several  years  prior  to  her 
death,  In  1897,  made  her  will,  and  devised 
the  property  In  dispute  to  the  defendant  in 
error,  who  is  her  adopted  daughter.  The 
plaintiffs  in  error  are  the  heirs  at  law  of 
Miss  Cohen.  The  contention  of  the  plain- 
tiffs in  error  is  that  Mrs.  Solomons,  under 
the  first  item  of  the  will,  took  a  determina- 
ble or  defeasible  fee,  and,  upon  her  death 
without  issue,  the  absolute  title  then  passed 
to  them  as  the  heirs  at  law  of  Miss  Cohen, 
the  executory  devisee.  The  contention  of 
the  defendant  in  error  is  that  the  devise 
created  an  estate  tail,  which  our  act  of  De- 
cember 21,  1821,  converted  into  a  fee-simple 
estate  in  favor  of  Mrs.  Solomons,  tlie  first 
taker,  and  therefore  the  latter  had  the  full 
right  and  power  to  devise  the  property  in 
fee  simple  to  the  defendant  in  error.  The 
court  below  sustained  the  last  given  con- 
tention, and  this  is  excepted  to  by  the  plain- 
tiffs In  error. 

1.  The  intention  of  the  testator  must  gov- 
ern the  construction  of  his  will,  if  legal; 
and  this  Intention  may  be  conclusively 
shown  by  the  unambiguous  words  of  his 
will.  If  the  intention  thus  shown  is  illegal 
it  must  yield  to  the  rules  of  law.  Civ.  Code, 
$  3321;  10  Bac.  Abr.  533;  Choice  v.  Mar- 
shall, 1  Ga.  102-104;  Carlton  y.  Price,  IG 
Ga.  497;  Robert  v.  West,  15  Ga.  123^  141, 
Cook  V.  Walker,  Id.  465;  Smith  v.  Dun- 
woody,  19  Ga.  259;  Carroll  v.  Carroll,  25  Ga. 
200;  Felton  v.  Hill,  41  Ga.  560;  GiUespie  v. 
Schuman,  62  Ga.  253.    As  Judge  Lumpkin 
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aptly  said  in  Smith  ▼.  Dunwoody,  supra: 
*'So  long  as  a  testator  does  not  infringe  the 
rules  of  law,  he  has  the  right  to  say,  with 
Staberius,  when  he  imposed  an  unpalatable 
condition  in  his  will,  'Sive  ego  prave  seu 
recte,  hoc  volui.'  Bat  if  he  proposes  doing 
an  illegal  act,— as  creating  a  perpetuity,— or 
uses  words  to  create  one  estate  when  he  de- 
signed another,  in  these  and  innumerable 
other  cases  which  might  be  cited  his  inten- 
tions will  be  defeated.  How  frequently  are 
courts  obliged  to  say,  in  the  construction  of 
wills,  in  conflicts  between  intention  and 
technical  rules  and  expressions,  *Voluit,  sed 
uon  dixit'  •• 

2.  The  law  governing  the  construction  of 
this  will  is  that  which  was  in  force  when 
the  will  took  effect  upon  the  testator's  death, 
in  1850.  Sutton  v.  Ghenault,  18  Ga.  1,  4; 
Worrill  v.  Wright,  25  Ga.  657;  Bennett  v. 
Williams,  46  Ga.  399;  Lofton  y.Murchison, 
80  Ga.  392,  7  S.  E.  322;  Stone  Y.  Franklin, 
89  Ga.  196,  15  S.  E.  47.  At  that  time,  as 
well  as  when  the  will  was  made,  the  act  of 
December  21,  1821,  was  of  force.  The  first 
section  of  that  act  reads  as  follows:  "All 
gifts,  grants,  bequests,  devises  and  convey- 
ances of  every  kind  whatsoever,  whether 
real  or  i>ersonal  property,  made  in  this  state, 
and  executed  in  such  manner,  or  expressed 
in  such  terms,  as  that  the  same  would  have 
passed  as  estate  tail  in  real  property  by 
the  statute  of  Westminster  II.  (commonly 
called  the  statute  de  donis  conditionalibus), 
he  held  and  construed  to  vest  in  the  person 
or  persons  to  whom  the  same  may  be  made 
or  executed,  an  absolute  unconditional  fee- 
simple  estate."  Oobb,  Dig.  p.  169.  The 
statute  de  donis,  which  was  enacted  In  the 
year  1285,  is  called  "the  parent  of  estates 
tail."  Before  that  statute,  there  existed  no 
estates  tail,  express  or  Implied,  in  England. 
Estates  tail  by  implication  arose  In  England 
under  devises  wherein  a  greater  estate  than 
for  the  life  of  the  first  taker  was  irresistibly 
inferred  when  the  devise  was  to  A.  without 
the  added  words*  "and  his  heirs,"  and  the 
same  estate  was  limited  over  upon  words 
importing  an  indefinite  failure  of  issue;  and 
hence,  in  such  devises  as  to  A.,  and,  if  he 
dies  without  issue,  to  B.,  the  devise  was  con- 
strued by  necessary  implication  to  be  equiv- 
alent to  a  devise  to  A.  and  his  issue,  and. 
If  he  die  without  issue,  to  B.,  so  as  to  bring 
it  within  the  intent,  if  not  the  letter,  of  the 
statute  de  donis.  Therefore,  to  ascertain 
whether  the  devise  in  the  will  now  under  con- 
sideration is  "executed  in  such  manner,"  or 
expressed  in  such  terms,  as  that  the  same 
would  have  passed  an  estate  tail  In  real 
property  by  the  statute  de  donia,  we  must 
look  to  the  construction  placed  upon  that 
statute  by  the  English  courts,  especially 
prior  to  the  American  Revolution.  Gray  v. 
Gray,  20  Ga.  804  (Syl.,  point  3D,  809.  Such  Is 
also  the  presumed  intent  of  our  legislature 
as  to  the  construction  of  all  English  statutes 
adopted  in  this  state.    Brown  v.  Burke,  22 


Ga.  574  (SyL,  point  S),  560.  And,  independ- 
ently of  these  decisions,  when  our  legisla 
ture  used  the  words  in  the  act  of  1821,  **as 
would  have  passed  an  estate  tail  in  real 
property  by  the  statute  of  Westminster  II., 
commonly  called  the  'statute  de  donis  condi- 
tionalibus,* **  they  evidently  had  In  mind  and 
referred  to  the  English  decisions  previoualy 
rendered  for  centnries  upon  the  yarlons  ex* 
pressions  held  by  them  to  pass  an  estate 
tail  In  real  property  under  that  statute, 
rather  than  intending  to  Ignore  those  deci- 
sions, or  use  the  words  **real  property*'  in 
a  supererogatory  or  useless  sense,  and  refer 
this  six  century  old  statute  to  the  respective 
Judges  of  the  superior  courts,  which  were 
the  highest  courts  then  existing  in  this  state, 
for  their  separate  opinions  on  it 

3.  The  vital  question,  then,  in  this  case  is: 
Does  the  devise  under  the  first  item  of  the 
will  create  an  estate  tail  under  the  statute 
de  donis,  which  our  act  of  1821  converted 
Into  a  fee-simple  estate  in  favor  of  the  first 
taker?  If  the  term  "in  case  she  has  no  is- 
sue" imports  an  indefinite  failure  of  Issue, 
the  devise  was  an  estate  tail  by  implication 
under  the  English  law,  and  the  executory 
devise  was  void  for  remoteness;  and,  e  con- 
verso,  If  the  term  means  a  definite  failure  of 
issue,  the  devise,  as  the  law  stood  prior  to 
1821,  gave  the  first  taker  a  defeasible  or  de- 
terminable fee,  and  the  executory  devise 
was  valid.  In  2  Jarm.  Wills  (Randolph  & 
Talcott's  Ed.)  p.  136.  it  is  said:  "It  has 
been  long  settled,  however,  that  a  devise,  in 
a  will  which  is  regulated  by  the  old  law,  to 
a  person  and  his  heirs,  or  to  a  person  indefi- 
nitely, with  a  limitation  over  in  case  he  die 
without  issue,  confers  an  estate  tall,  on  the 
ground,  in  the  former  case,  that  the  testator 
has  explained  himself  to  have  used  the  word 
'heirs'  in  the  qualified  and  restricted  sense 
of  'heirs  of  the  body,'  and  in  the  latter  case 
on  the  ground  that  he  has,  by  postponing 
the  ulterior  devise  until  the  failure  of  the 
issue  of  the  prior  devisee,  afforded  an  Ir- 
restible  inference  that  he  intended  that  the 
estate  to  be  taken  by  the  prior  devisee  un- 
der the  indefinite  devise  should  be  of  such  a 
measure  and  duration  as  to  fill  up  the  chasm 
in  the  disposition,  and  prevent  the  failure  of 
the  ulterior  devise,  which,  as  an  executory 
devise  to  take  effect  on  a  general  failure  of 
issue,  would,  of  com'se,  be  void  for  remote- 
ness." Such,  however,  would  not  be  true  If 
the  limitation  over  was  upon  a  definite  fail- 
ure of  issue,  as  "where  the  devise  over  is  to 
take  effect  on  the  event  of  the  prior  devisee 
dying  without  issue  living  at  the  death." 
Id.  p.  138.  That  under  the  old  English  law 
(that  is,  prior  to  the  English  Wills  Act  of 
1837)  a  devise  to  A.,  and,  if  he  die  without 
issue,  to  B.,  would  be  an  estate  tail  by  im- 
plication, as  stated  by  Jarman,  see,  also, 
Smith,  Ex.  Int.  §  564;  Beach,  WiUs,  i  195; 
29  Am.  &  Eng.  Enc.  Law,  p.  386.  And  that 
a  devise  to  A.  for  life,  and,  if  he  die  without 
issue,  to  B.,  was  also  an  estate  tail  by  Im- 
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plication,  see  2  Jarm.  Wills  (Randolph  & 
Talcott'8  Ed.)  pp.  130-138;  Reese,  Eac'rs,  p. 
307.  A  devise  to  A.  and  his  issue,  or  to  A 
with  remainder  to  his  Issue,  and,  it  he  die 
without  Issue,  to  B.,  would  be  an  express  es- 
tate tall.  Smith,  Ex.  Int  H  5e9^>73;  8 
Jarm.  Wills  (1  Randolph  &  Talcott's  Ed.)  pp. 
d^  203.  The  only  difference  between  an  ex^ 
press  estate  tail  and  an  estate  tail  by  im- 
plication, both  being  dependent  upon  a  limi- 
tation over  upon  an  Indefinite  failure  of  Is- 
sue, is  that  in  the  former  there  is  an  express 
devise  to  the  issue,  and  in  the  latter  such 
devise  Is  necessarily  implied  from  the  ulte- 
rior devise  being  postponed  until  after  a 
failure  of  issue  generally  of  the  first  taker. 
Therefore  "Issue"  will  be  a  word  of  limita- 
tion or  not,  as  It  may  be  contained  In  a 
phrase  or  term  which,  under  the  rules  of 
law,  import  an  indefinite  failure  of  issue  or 
a  definite  failure  of  issue,  respectively. 
"  lasue,*  when  a  word  of  limitation,  means 
lineal  descendants  indefinitely,  and  hence 
heirs' of  the  body."  11  Am.  ft  Eng.  Enc. 
Law,  p.  869;  3  Jarm.  Wills  (Randolph  ft 
Talcott's  Ed.)  p.  200.  In  England,  before 
the  wills  act  of  1837,  the  phrases,  •Mf  he  have 
no  issue,"  "if  he  die  without  leaving  Issue,*' 
"leave  no  Issue,"  **for  want  of  issue,"  "in 
default  of  issue,"  "if  he  die  without  issue," 
and  other  words  of  similar  import,  unexplain- 
ed by  the  context,  when  made  the  contin- 
gency in  devises  of  a  limitation  over  of  real 
property,  were  invariably  construed  to  mean 
an  indefinite  failure  of  Issue,  and  to  create 
an  estate  tall.  3  Jarm.  Wills  (Randolph  ft 
Talcott's  Ed.)  pp.  296-^01:  Beach,  Wills,  § 
105;  Smith,  Ex.  Int.  f§  538,  563;  11  Am.  ft 
Eng.  Enc.  Law,  pp.  899,  002,  004.  018.  And 
thus.  It  is  seen,  the  contention  of  the  defend- 
ant in  error  is  well  sustained  by  text  writ- 
ers. 

The  cases  of  authority  on  the  question 
now  under  review  are  the  English  decisions 
prior  to  May  14,  1770,  in  accordance  with 
our  adopting  act  of  1854,  and  the  decisions 
of  this  court,  and,  we  may  also  add,  the  de- 
cMons  of  the  English  courts  since  the  Amer- 
ican Revolution  which  are  in  line  with  those 
prior  thereto.  These  decisions,  practically 
in  an  unbroken  line,  clearly  settle  the  prop- 
osition that  the  devise  under  the  first  item 
in  this  will  was  an  estate  tall  by  implica- 
tion in  England,  and  that  such  class  of  en- 
tails, as  well  as  estate  tail  express,  were 
legitimately  within  the  statute  de  donls. 
The  design  of  that  statute  was  to  favor  the 
issue  in  the  entailment  of  real  property,  and 
henee  the  English  courts  always  maintained 
that  the  only  way  to  carry  out  this  design 
fully  was  to  apply  the  provisions  of  the 
statute  to  all  devises  of  real  property  where 
the  immediate  devise  to  the  Issue,  or  the 
limitation  over  upon  failure  of  issue  of  the 
first  taker,  unexplained  by  the  context, 
meant  an  indefinite  failure  of  issue.  In 
Sonday's  Cas^,  6  Coke  (Rev.  Ed.)  227,  9 
Ooke  (Old  Ed.)  127b  (A,  D.  1611),  the  devise 


was  to  A.,  a  son,  and,  if  he  have  Issue  male 
of  his  body,  then  to  such  issue,  and,  if  he 
have  no  issue  male  of  his  body,  then  to  B., 
another  son.  Counsel  for  the  first  taker 
contended,  and  it  was  so  resolved  by  the 
coiirt,  that  the  words,  **if  he  hath  no  issue 
male,  •  ♦  ♦  is  as  much  as  to  say  'if  [he] 
dies  without  Issue  male,'  which  words  are 
suflScient  to  create  an  estate  tail  in  him." 
And  in  Counden  v.  Clerke,  Hob.  20a  (A.  D. 
1613),  the  devise  was  to  A.,  a  son,  and,  if 
he  die  without  issue  of  his  body,  to  B.;  and 
the  court  said:  "I  am  of  opinion  that  the  son 
is,  by  the  proviso  of  this  will,  made  tenant 
in  tail  to  him  and  the  heirs  of  his  body;  for 
the  implication  (which,  in  a  will,  is  sufficient 
for  that  purpose)  is  plain."  These  two  cas- 
es are  of  special  Importance  as  showing  that 
the  words  "if  he  has  no  issue"  mean  the 
same  as  "if  he  dies  without  issue,"  and  that 
these  latter  words,  following  a  devise  to  the 
first  taker  indefinitely  or  generally,  will 
raise  an  estate  tail  by  Implication  in  him 
and  the  issue.  And,  as  will  be  seen  later  on 
in  this  opinion,  the  case  of  Counden  v. 
Clerke,  defining  and  upholding  estates  tail 
by  implication,  has  been  followed  by  many 
other  decisions.  In  Boden  v.  Watson,  Amb. 
368  (1761);  Id.,  4/78  (1764),— there  was  a  be- 
quest to  A.  for  life,  and,  in  case  he  has  no 
heirs,  then  to  B.  Lord  Hardwicke,  who  de- 
livered the  opinion  in  1761  on  the  appeal  of 
the  case  from  txie  master  of  the  rolls,  held 
that  the  words,  "In  case  he  has  no  heirs," 
meant  an  indefinite  failure  of  issue;  and, 
as  personalty  was  not  within  the  statute  de 
donls,  the  executory  devise  was  declared 
void  for  remoteness,  and  the  first  taker  was 
invested  with  the  absolute  fee  to  the  prop- 
erty. It  follows  that  if  this  case  had  been  a 
devise  of  real  property,  the  words  "in  case 
he  has  no  heirs"  would,  of  course,  have  been 
held  to  mean  an  indefinite  failure  of  issue, 
and  to  give  the  first  taker  an  estate  tall 
under  the  statute  de  donls.  In  Crooke  v. 
De  Vandes,  9  Ves.  197  (1803),  the  devise, 
under  a  will  made  In  1772,  was  to  A  and 
the  heirs  of  his  l>ody,  and,  if  he  has  no  such 
heirs,  to  B.  Lord  Eldon  maintained  (page  202) 
that  the  words  "if  he  has  no  such  heirs" 
did  not  point  "to  any  time  less  Indefinite 
than  a  general  failure  of  such  issue";  and 
he  said  (page  203),  "There  Is  no  doubt  where 
these  words  are  applicable  ♦  ♦  •  to 
freehold  •  •  •  estates,  they  will  give  an 
estate  tail  In  the  freehold."  In  Rom  Illy  v. 
James,  6  Taunt.  283,  274-276  (1815),  the 
devise,  under  a  will  made  In  1734,  was  to 
A.  and  his  heirs,  and,  "In  case  he  die  hav- 
ing no  Issue,"  then  to  B.,  a  nephew  of  the 
testator.  The  contentions  were  similar  to 
those  made  in  the  present  case.  The  court 
held  that  the  devise  did  not  create  a  defeasi- 
ble fee  In  A  with  an  executory  devise  over, 
but  did  create  an  estate  tall;  because  the 
words,  "in  case  he  die  having  no  issue," 
meant  an  indefinite  failure  of  issue.  Olbbs, 
a  J.,  said  (page  276):    "It  is  urged  that  this 
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deyise  does  not  create  ao  estate  tail,  but  a 
defeasible  fee  simple,  with  an  executory 
deyise  over;  but  we  find  no  authority  for 
supporting  tbat  construction."  This  case  is, 
therefore,  practically  "on  all  fours"  with 
the  one  now  under  consideration.  And  in 
Cole  V.  Goble,  76  B.  0.  L.  445  (1853),  the 
devise  in  a  will  made  in  1826  was  to  A.,  a 
granddaughter,  but,  in  the  event  of  A.  "dying 
without  having  any  lawful  issue,"  then  to 
other  granddaughters,  to  be  divided  be- 
tween them  share  and  share  alike.  The 
court  unanimously  held,  Jervis,  C.  J.,  ren- 
dering the  main  opinion,  that  the  words  "dy- 
ing without  having"  issue  imported  an  in- 
definite failure  of  issue,  and  that,  therefore, 
A.,  the  first  talser,  took  an  estate  tail  by  im- 
plication. Gresswell,  J.,  said,  in  referring  to 
these  words  in  wills  devising  real  property, 
that  "no  person  could  have  entertained  a 
doubt  that  the  words  are  sufilcient  to  con- 
vey an  estate  tail."  And  Williams,  J.,  said: 
"This  is,  in  effect,  nothing  more  or  less  than 
a  devise  to  a  person  and  her  issue,  which 
beyond  all  doubt  gives  her  an  estate  tail.'* 
In  Forth  v.  Chapman,  1  P.  Wms.  667  (1719), 
Lord  Chancellor  Parker  said  that,  in  a  devise 
of  freehold  to  A.,  and,  if  he  died  leaving  no 
issue,  then  to  B.,  his  nephew,  "the  construc- 
tion should  be,  if  A.  died  without  issue  gen- 
erally, by  which  there  might  be  at  any  time 
a  failure  of  issue."  This  view  was  unqual- 
ifiedly approved  by  Lord  Talbot  in  Atkin- 
son V.  Hutchinson,  3  P.  Wms.  258,  and  by 
Lord  Hardwicke  in  Southby  v.  Stonehouse, 
2  Ves.  Sr.  610;  Lord  Talbot  saying  that  a 
devise  to  A.,  and,  if  he  die  without  leaving 
issue,  then  to  B.,  applied  to  real  estate,  will 
give  A.  an  estate  tail  by  implication.  While 
these  cases  also  recognize  that  the  words 
"die  leaving  no  issue,"  as  applied  to  person- 
al property,  mean  a  definite  failure  of  issue, 
the  reasons  for  maintaining  a  different  con- 
struction of  them  as  to  personal  property 
are:  First,  because  personalty  is  not  with- 
in the  statute  de  donis,  and  therefore  the 
probable  intent  of  the  testator  can  be  en- 
forced; and,  second,  because,  when  applied 
to  realty,  which  is  within  the  statute,  the  in- 
tent of  the  testator  is  to  create  an  estate 
tail,  but,  if  his  intent  was  otherwise,  It 
could  not  be  carried  out  against  the  rules 
of  construction  placed  upon  these  expres- 
sions, in  upholding  the  design  of  the  stat- 
ute, as  to  devises  of  real  property  in  favor 
of  the  issue.  See,  also,  remarks  of  Sir  Wil- 
liam Grant,  M.  R.,  in  Elton  y.  Bason,  19 
Ves.  77.  In  Sparrow  v.  Shaw,  3  Brown, 
Pari.  Oas.  120  (1729),  which  Lord  Hardwicke 
says  in  Southby  v.  Stonehouse,  supra,  was 
"the  case  of  great  argument,"  the  devise 
was  in  trust  for  A.  during  her  natural  life, 
and  if  she  die,  leaving  issue  of  her  body, 
then  for  such  Issue;  but  if  she  should  die 
without  issue  as  aforesaid,  then  to  B.,  a  god- 
son of  the  testator.  A.,  who  claimed  an  es- 
tate tail,  levied  a  fine,  and  suffered  a  re- 
covery to  the  use  of  herself  and  her  heirs. 


She  then  conveyed  to  Sparrow  and  others. 
Upon  her  death  without  issue,  B.,  the  ulti- 
mate devisee,  with  the  heir  of  the  surviving 
trustee,  leased  the  land  to  Shaw,  who  en- 
tered under  the  lease.  Sparrow  and  otheis 
thereupon  entered  on  the  land,  and  dispos- 
sessed him.  Shaw  sued  them  in  ejectment 
at  the  court  of  great  sessions,  and  the  court, 
on  December  21,  1721,  decided  in  favor  of 
the  defendants.  Shaw  took  the  case  to  the 
court  of  king's  bench,  which  reversed  the 
Judgment  of  the  court  below  at  Easter  term, 

1728.  See  same  case  under  name  of  Shaw 
V.  Weigh,  2  Strange,  marg.  page  796.  Spar- 
row and  others  then  brought  the  case  in 
parliament  to  reverse  this  Judgment  of  re- 
versal. The  contention  in  their  behalf  was 
that  under  the  devise  A.  had  an  estate  tail, 
"for  that,  in  construction  of  law,  a  devise 
to  one  with  a  limitation  over  to  another  if 
such  first  person  dies  without  issue,  creates 
an  estate  tail  in  that  person,  as  well  as  if 
the  devise  had  been  to  him  or  her  and  the 
heirs  of  his  or  her  body."  The  contention 
for  Shaw  was  that  A.  did  not  take  an  es- 
tate tail,  and  that  the  decision  of  the  court 
at  king's  bench  ought  to  stand.  After  hear- 
ing argument  and  receiving  the  report  of 
the  lord  chancellor  as  to  the  views  of  the 
Judges  of  the  court  of  king's  bench  and  com- 
mon pleas  and  the  barons  of  the  ^chequer, 
the  house  of  lords  adjourned  until  April  29, 

1729,  when  the  Judges  were  ordered  to  a^ 
tend  to  deliver  their  opinions.  Accordingly, 
OH  that  date,  all  the  Judges  attended,  and, 
after  they  had  delivered  their  opinions 
seriatim,  it  was  ordered  and  adjudged  by 
the  house  of  lords  "that  the  Judgment  given 
in  the  court  of  king's  bench,  reversing  a 
Judgment  given  in  the  court  of  great  ses- 
sions, *  •  •  should  be  reversed,  and 
that  said  Judgment  of  the  court  of  great  ses- 
sions should  be  afiSirmed."  In  Geering  v. 
Shenton,  1  Cowp.  410,  412  (Feb.,  1776).  Lord 
Mansfield  held  that  the  words  "in  case  he 
shall  die  without  leaving  issue,"  in  a  limita- 
tion over  of  lands  after  the  death  of  the 
first  taker,  "clearly  shew  it  to  be  an  estate 
tail."  In  Agar  v.  Agar,  12  East,  253,  259- 
263  (1810),  the  devise  was  to  A.  and  his 
heirs,  and  to  pay  an  annuity  to  B.,  and,  if 
both  died  without  leaving  child  or  issue,  to 
C.  The  unanimous  opinion  of  all  the  Judges 
was  that  the  words  **without  leaving  child 
or  issue"  imported  an  indefinite  failure  of 
issue,  and  created  an  estate  tail  successive- 
ly in  A.  and  B..  And  Justice  Le  Blanc  said 
(page  261):  "There  is  no  case  where  the 
words  'die  without  leaving  issue,'  simply, 
have  been  adjudged  to  mean  'without  leav- 
ing issue  at  the  time  of  the  death.' "  In 
Dansey  v.  Griffiths,  4  Maule  &  S.  61  (1815), 
the  devise  was  to  D.  R.  Dansey  and  his 
heirs,  but,  if  he  should  die,  and  leave  no 
issue,  then  to  testator's  son  B.  The  case 
was  argued  before  Lord  Ellenborough,  O.  J., 
and  Justices  Le  Blanc,  Bayley,  and  Dam- 
pier.    These  four  Justices,  over  their  signa- 
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tnres,  say:  "We  have  heard  this  case  argued 
by  counsel,  and  have  considered  It;  and  we 
are  of  the  opinion  that  D.  R.  Dansey  took 
an  estate  in  tail  general  in  the  said  es- 
tates under  the  said  will."  In  Franklin  y. 
Lay,  6  Madd.  258,  260  a8^)>  the  devise  was 
to  A,  and,  if  he  should  die  without  leaving 
issue,  then  to  B.  The  vice  chancellor  stated 
**that  no  authority  would  warrant  him  in 
construing  the  words  'leaving  issue'  as 
meaning  issue  living  at  the  death;  that 
'leaving  Issue,'  as  applied  to  real  estate,  im- 
ported a  general  failure  of  issue/'  He 
therefore  sustained  the  contention  that  the 
first  taker  ''took  an  estate  tail  by  force  of 
the  limitation  over  being  on  a  general  fail- 
ure of  issue."  And  in  Cadogan  v.  Ewart,  7 
Adol.  &  E.  686^  dl  B.  0.  L.  187,  19S^-202 
(1838),  under  a  will  where  the  testator  died 
in  1830,  the  devise  was  to  A,  her  heirs  and 
assigns,  forever;  but,  in  case  she  should 
die  without  leaving  issuer  then  to  B.  Lord 
Denman,  C.  J.,  who  delivered  the  opinion 
of  the  court,  after  reviewing  many  cases, 
held  that  A  took  an  estate  tall.  The  only 
seeming  break  in  the  line  of  the  English 
cases  as  to  the  effect  of  the  words  "leaving 
no  issue"  was  in  Porter  v.  Bradley,  8  Term 
R.  143,  146  (1789),  where  the  words  were 
"leaving  no  Issue  behind  him,"  and  Lord 
Kenyon  announced  his  dictum  that  he 
thought  the  words  "leaving  no  issue,"  alone, 
should  mean  a  definite  failure  of  issue  even 
when  applied  to  real  estate.  This  dictum  was 
thus  criticised  by  Lord  Eldon  In  Crooke  v. 
De  Yandes^  9  Yes.  203:  "When  I  read  the 
case  of  Porter  v.  Bradley,  speaking  with  all 
due  deference  to  the  learned  judge  who  ex- 
pressed that  dictum,  it  appeared  to  me  that 
it  went  to  shake  settled  rules  to  their  very 
foundation.  I  had  heard  the  case  of  Forth 
v.  Ohapman  cited  for  years,  and  repeatedly 
by  Lord  Kenyon  himself,  as  not  to  be  shak- 
en. I  never  knew  it  shaken."  But  Lord 
Kenyon  had,  previously  to  this  criticism,  in 
the  case  of  Dalntry  v.  Daintry,  6  Term  R, 
307-314  (1795),  decided  contrary  to  his  afore- 
said dictum  in  Porter  v.  Bradley,  and  thus 
the  English  cases  remain  uniform  that  a 
limitation  over  of  real  estate  if  the  first 
taker  should  die  leaving  no  issue,  or  without 
leaving  issue,  unexplained,  was  upon  an  in- 
definite failure  of  issue,  which  created  an 
estate  tail. 

In  Goodright  v.  Ck)mish,  4  Mod.  256,  258 
(1793),  and  in  Boehm  v.  Clarke,  9  Yes.  580 
(1804),  which  are  two  of  many  similar  cas- 
es, the  words  "for  want  of  issue"  and  "In 
default  of  issue,"  unexplained  by  the  con- 
text, are  respectively  held  to  mean  a  failure 
of  issue  generally.  And  Lord  Hard  wi  eke  so 
defines  "default  of  issue"  in  Southby  v. 
Stonehouse,  2  Yes.  Sr.  616.  In  Walter  v. 
Drew,  1  Comyn,  372  (1723),  the  devise  was 
that  if  A.,  a  son,  should  die  without  issue, 
then,  and  not  otherwise,  after  A.*s  death,  the 
estate  should  go  to  B.,  another  son;  which 
the  court  held  to  be  an  estate  tail  by  impli- 


cation in  A  In  Brlce  v.  Smith,  Willes,  1 
(1737),  it  is  said  (page  3):  "It  cannot  be 
doubted  now,  after  so  many  solemn  resolu- 
tions, but  that,  if  a  man  devises  an  estate 
to  A.  and  his  heirs,  and  afterwards  in  his 
will  give  his  estate  to  another  in  case  A. 
dies  without  issue,  the  subsequent  words  re- 
duce A.'s  estate  only  to  an  estate  tail,  and 
restrain  the  general  word  'heirs'  to  signify 
only  'heirs  of  the  body.*  So,  likewise,  if  a 
man  devise  an  estate  to  A.,  or  to  A  for  life, 
without  saying  more,  and  afterwards  in  the 
same  will  devise  the  estate  to  another  in 
case  A  dies  without  issue,  these  subsequent 
words  will  enlarge  A.'s  estate  by  implica- 
tion, and  give  him  an  estate  tail."  In 
Beauclerk  v.  Dormer,  2  Atk.  308  (1742),  the 
devise    was:    "I    make    A    my    sole    heir, 

*  *  *  and,  if  she  dies  without  issue,  then 
to  go  to"  B.  This  Lord  Hardwicke  held  to 
create  an  estate  tail  by  implication  in  A 
He  said  (page  314):  "According  to  the  opin- 
ion of  Lord  Hale  in  King  v.  Melling.  1  Yent. 
228  (decided  in  1672),  'a  devise  to  a  man,  and, 
if  he  dies  without  issue,  etc.  Is  always  con- 
strued to  make  an  estate  tail;  •  •  ♦  f or 
the  law  will  carry  over  the  word  "issue" 
not  only  to  his  immediate  issue,  but  to  all 
that  shall  descend  from  him.  ♦  •  •  The 
word  "issue"  is  nomen  coUectlvum,  and 
takes  in  the  whole  generation  ex  vi  termini, 

•  •  •  [and]  in  all  acts  of  parliament  "ex- 
itus"  is  as  comprehensive  as  heirs  of  the 
body.*"  Lord  Hale  also  stated,  in  his  opin- 
ion in  the  above-named  case,  that  "in  Westm. 
II.  de  donls  'issue'  is  made  a  term  of  equiv- 
alence to  *beirs  of  the  body.' "  And  in  Cad- 
ogan V.  Ewart  hereinbefore  cited  as  to  the 
force  and  effect  of  the  words  "die  without 
leaving  issue,"  Lord  Denman  said:.  "When 
an  executory  devise  Is  limited  to  take  effect 
after  an  indefinite  failure  of  issue,  the  limita- 
tion over  is  void.  Under  the  rule,  if  the  lim- 
itation be  to  take  effect  after  a  dying  with- 
out heirs,  or  without  issue  generally,  that  is 
considered  to  be  an  Indefinite  failure  of  is- 
sue, and  therefore  void."  He  further  said 
(page  201):  "We  may  here  observe  that  this 
may  perhaps  be  the  last  time  of  the  question 
as  to  the  effect  of  dying  without  issue  being 
agitated;  for,  by  the  act  of  7  Wm.  lY.  and  1 
Yict  c.  26,  §  29,  which  takes  effect  at  the 
beginning  of  this  year  (1838),  all  these  ex- 
pressions of  'die  without  issue,'  or  'die  veith- 
out  leaving  issue,'  or  any  other  words  which 
may  Import  a  failure  of  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  In 
the  lifetime  of  the  party;  and  therefore  the 
57  cases  alluded  to  by  Lord  EUenborough  in 
Ellis  V.  Ellis,  9  East  386,  as  having  been 
mentioned  by  Lord  Thurlow  In  Bigge  v. 
Bensley,  1  Brown,  C.  C.  190,  as  having  oc- 
curred on  this  head,  as  well  as  several  others 
since  that  time,  may  be  considered  as  out 
of  our  reports,  except  as  to  wills  made  before 
the  present  year."  This  observation  of  Lord 
Denmnn  will  also  directly  apply  to  our  act 
of  February  17,  1854,  which   is  on  a  line 
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with  the  aboTe-mentioned  English  will  ax!t 
of  1837,  and  serve  the  double  purpose  of 
showing  that  In  England,  before  the  wills 
act,  which  took  effect  on  January  1,  1888, 
a  devise  like  the  one  In  the  will  now  under 
review  would  have  been  held  an  estate  tall 
by  implication,  because  the  real  property  de- 
vised was  limited  over  upon  an  indefinite 
failure  of  issue,  and  it  would,  therefore,  have 
been  so  held  in  this  state  before  our  act  of 
1854  for  the  same  reason,  which  would  give 
the  absolute  fee  to  the  first  taker  under  our 
act  of  1821;  and  also  that  the  same  devise 
in  England,  under  a  will  executed  after  the 
English  wills  act  of  1837  took  effect,  and  in 
Georgia,  under  a  will  executed  after  our  act 
of  1854,  would  pass  a  different  estate  to  the 
first  taker,  because  the  old  law  of  entails 
could  not  then  apply. 

Any  English  decisions  since  May  14,  1776, 
decided  contrary  to  the  English  decisions 
prior  to  that  time,  are  not  cases  of  authority 
in  this  state.  Carter  v.  Jordan,  15  Ga.  87. 
Like  the  decisions  of  courta  in  other  states 
in  this  country,  they  are  merely  cases  of 
opinion.  Thornton  v.  Lane,  11  Ga.  600.  The 
only  other  cases  we  shall  refer  to  upon  this 
question  will  be  those  decided  by  this  court 
upon  wills  subject  to  be  construed  by  the 
law  existing  before  our  act  of  1854.  In  Rob- 
inson V.  McDonald,  2  Ga.  116  (Syl.,  point  3), 
120-123,  the  bequest  was  to  A.,  his  heirs 
and  assigns,  forever;  but,  if  he  should  die 
without  a  lawful  heir  of  his  body,  the  prop- 
erty bequeathed  was  to  be  equally  divided 
among  three  other  sons  of  the  testator.  The 
court  held.  Judge  Warner  delivering  the  opin- 
ion, that  the  words  "die  without  a  lawful 
heir  of  his  body'*  meant  an  indefinite  failure 
of  issue,'  which  made  the  ulterior  bequest 
a  perpetuity,  and,  in  any  event,  created  an 
estate  tall,  which  our  act  of  1821  converted 
into  a  fee-simple  estate  In  favor  of  the  first 
taker.  In  Carlton  v.  Price,  10  Ga.  495.  498, 
Judge  Warner,  who  rendered  the  opinion  of 
the  court,  said:  "When  the  Intention  of  tes- 
tators and  the  laws  of  the  land  are  in  con- 
flict, the  latter  must  prevail.  The  rule  of 
law  Is  that  whenever  the  testator  limits  his 
property  to  take  effect  after  the  death  of  the 
first  taker  without  heirs  or  without  issue, 
subject  to  no  other  restriction,  the  limitation 
is  void,  as  being  too  remote.  Such  a  disposi- 
tion of  property  is  considered  as  a  limitation 
over  upon  an  indefinite  failure  of  issue,  and 
is.  therefore,  an  estate  tail,  which  Is  prohibit- 
ed by  our  law."  In  Cook  v.  Walker,  15 
Ga.  465,  Judge  Lumpkin,  who  delivered  the 
opinion  of  the  court,  said:  "Had  the  property 
been  given  to  Miss  Walker  for  life  only,  with 
remainder  to  the  heirs  of  her  body,  and,  in 
default  of  such  heirs,  to  the  present  com- 
plainants, this  being  an  estate  tall,  no  one 
would  doubt  but  that  the  fee  would  vest 
In  Miss  Walker,  notwithstanding  she  took 
a  life  estate  only  by  the  terms  of  the  In- 
strument; and  this,  too,  simply  because  the 
intention  must  yield  to  the  unbending  rules 


of  the  law,  technical  though  they  may  be." 
In  Hollifield  v.  Stell,  17  Ga.  280,  the  bequest 
was  to  A.,  and,  In  case  she  "should  die  with- 
out an  heir  of  her  body,"  then  to  be  equally 
divided  among  her  brothers  and  sister.  This 
was  an  estate  tall  by  Implication  under  the 
English  rules  of  interpretation  as  to  devises 
of  real  property;  and  this  court  held.  Judge 
Lumpkin  rendering  the  opinion,  that,  the  be- 
quest having  clearly  created  an  estate  tall 
In  the  first  taker,  such  estate  was  enlarged 
into  a  fee  simple  by  our  act  of  1821.  In 
Gray  v.  Gray,  20  Ga.  804,  the  bequest  was 
to  A.  and  B.,  and  should  they,  "or  either 
of  them,  die  without  an  heir  begotten  of 
their  bodies,  then  their  parts  or  part  to  be 
equally  divided"  among  C,  the  testator's 
named  sons,  and  the  survivor.  The  majority 
of  the  court  held  that  the  bequest  created  an 
estate  tall  by  implication  in  A.  and  B.;  that 
such  estates  tail  were  within  the  statute  de 
donis;  and  that,  therefore,  the  first  taker 
took  the  absolute  fee  under  our  act  of  1821. 
In  Hose  v.  King,  24  Ga.  424,  the  bequest 
was  to  A.,  a  daughter,  and  the  lawful  heirs 
of  her  body  forever.  If  she  should  die  with- 
out leaving  a  lawful  heir  of  her  body,  then 
the  property  to  revert  to  the  testator's  es- 
tate, and  be  divided  among  his  other  heirs. 
Judge  Lumpkin,  who  delivered  the  opinion 
of  the  court,  said:  "According  to  the  con- 
struction put  upon  the  statute  de  donis  by 
the  English  courts  as  to  real  estate,  the  limi- 
tation over  in  this  will  is  too  remote  and  Toid; 
and  that  under  the  act  of  1821,  as  expound- 
ed by  a  majority  of  this  court  (myself  dis- 
senting) In  Gray  v.  Gray,  20  Ga.  804.  A., 
the  daughter  of  the  testator,  took  an  abso- 
lute fee."  In  Olaxton  v.  Weeks,  21  Ga.  285, 
the  bequest  was:  "In  case  of  no  heir,  I 
wish  A.,  as  executrix,  to  give  the  property 
to  B.,  0.,  and  D.  equally,  when  A.,  my  ex- 
ecutrix, thinks  prudent."  Judge  Lumpkin, 
who  rendered  the  opinion  of  the  court,  held 
(page  269)  that  the  words  "in  case  of  no  heir" 
did  not  create  an  estate  tail,— First,  because 
no  estate  In  freehold  preceded  the  words; 
and,  secondly,  because  the  bequest  was  to  be 
divided  within  the  lifetime  of  the  named  ex- 
ecutrix, which  made  the  words  mean  a  defi- 
nite failure  of  issue.  It  Is  therefore  clearly 
inferable  from  these  two  reasons  that  If  the 
bequest  had  been  to  "A.,  and,  in  case  of  no 
heir,  to  B.,"  the  court  would  have  held  that 
the  bequest  created  an  estate  tall  beyond  all 
doubt,  and  that  would  have  made  a  parallel 
case  with  the  one  now  under  consideration. 
In  Brown  v.  Weaver,  28  Ga.  377,  the  bequest 
was  to  A.  and  B.  and  their  children  (they 
then  having  no  children),  and,  if  they  shall  die 
without  issue,  then  over.  The  court  held. 
Judge  Stephens  delivering  the  opinion,  that,  as 
the  bequest  would  create  an  estate  tail  In  real 
property,  A.  and  B.,  under  our  act  of  1821, 
took  the  absolute  fee.  In  Poumell  t.  Harris, 
29  Ga.  736,  the  bequest  was  to  A.  for  Ufe,  and 
at  her  decease  to  the  neirs  of  her  body  lawfully 
begotten;  but,  if  she  should  die  without  iasue, 
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tben  oyer.  The  will  was  made  in  Vlrsiiila, 
where  in  1770^  the  legislature  had  paased  an 
act  like  oor  act  of  1821,  enlarging  estates 
tail  into  fee-simple  estates.  It  was  held, 
JmXge  Lyon  deliyeiing  the  iq^lnion,  that  A 
took  an  estate  tail,  which  the  Virginia  act 
of  1776  converted  into  a  fee-simple  estate. 
In  WaUs  T.  Garrison,  38  Ga.  841,  the  derise 
was  an  estate  tail  by  implication  under  the 
English  law.  Jndge  Jenkins,  who  dellrered 
the  opinion  of  the  court,  said:  'The  dis- 
positlre  words  in  the  will  •  •  •  are,  1 
give  and  bequeath  to  my  beloved  wife,  Mary 
Bird,  the  whole  of  the  balance  of  my  estate; 
•  •  •  and  should  my  wife,  Mary,  die  with- 
out a  natural  heir  of  her  body.  It  is  my  will 
and  desire  that  the  whole  of  my  estate  go  to 
my  brother,  William  B.  Bird.'  Upon  the 
death  of  Maiy  Bird,  leaving  no  lineal  de- 
scendants surviving,  is  this  limitation  over 
good?  This  is  not  an  open  question  in  Geor- 
gia. In  HoUifield  v.  Stell,  17  Ga.  280,  Ohil- 
ders  V.  Ghllders,  21  Ga.  877,  and  Brown  v. 
Weaver,  28  Ga.  878^  It  is  held  that  these 
and  other  equivalent  words  create  an  estate 
tail  under  the  statute  de  donis  conditionalibns, 
and  therefore,  under  our  act  of  1821  (Cobb, 
Dig.  p.  ie&),  vest  in  the  first  taker  an  ab- 
solute unconditional  estate,  unless  there  be 
superadded  words  excluding  the  idea  of  an 
tndeflnite  failure  of  issue.  Are  there  such 
words  in  the  clause  under  consideration?  It 
is  contended  that  the  limitation  over  to  a 
person  in  being  has  that  effect  But  on  that 
point  it  is  expressly  ruled  otherwise  in  Hol- 
lifield  V.  Stell,  supra,  wherein  several  author- 
ities sustaining  the  ruling  are  cited."  In 
Strong  V.  Middleton,  51  Ga.  462,  the  devise 
was  to  A  and  his  heirs  forever,  and,  if  he 
"should  die  without  a  lawful  begotten  heir 
of  his  body,"  then  to  B.  Judge  Trippe,  de- 
livering the  opinion  of  the  court,  held  that 
A.  took  the  absolute  fee,  as  the  limitation 
over  was  void  for  remoteness.  After  citing 
Hollifleld  V.  Stell,  Gray  v.  Gray,  Childers 
V.  Ohilders,  Hose  v.  King,  Brown  v.  Weaver, 
and  Walls  v.  Garrison,  supra,  he  said:  "The 
question  is  not  an  open  one.  •  •  •  What- 
ever difflcnltiee  ma.y  have  been  created  by  the 
two  cases  referred  to  in  30  Ga.,  there  have 
been  several  later  ones  which  fully  recognize 
the  former  rulings."  And  In  Ix>fton  v.  Mur- 
chison,  80  Ga.  891,  7  8.  B.  822,  Chief  Justice 
Bleckley,  delivering  the  opinion  of  the  court 
on  a  will  probated  in  1847,  said:  "The  law 
of  Georgia  inhibits  entails,  and  by  the  act  of 
1821  •  ^  •  enforces  the  inhibition  by  en- 
larging them  into  estates  in  fee  simple." 

A  fee  conditional,  at  common  law,  whereby 
an  estate  was  given  simply  to  A  and  his  is- 
sue, or  to  A  and  the  heirs  of  his  body,  in 
exclusion  of  collateral  heirs,  and  A  took  the 
fee  as  soon  as  any  issue  was  bom,  or  it  re- 
verted to  the  donor's  estate  if  no  issue  was 
bom  (2  BL  Oomm.  110),  was  the  origin  of 
the  statute  de  donls  allowing  the  entailment 
of  real  property  In  favor  of  the  issue.  2  Bl. 
Oomm.  112;  2  Minor,  Inst  (8d  Bd.)  marg. 


pages  78^  79;  Tied.  Real  Prop.  U  4S,  4a 
After  the  statute  de  donis,  such  fees  condi- 
tional as  applied  to  real  property  were  also 
invariably  declared  to  be  estates  tall  in  Eng- 
land (2  BL  Comm.  112;  8  Jarm.  WiUs  [Ban- 
dolph  &  Talcotf  s  Ed.]  pp.  89,  94,  203);  and  in 
Georgia,  as  ai^lled  to  both  real  and  pers<»ial 
property,  they  have  always  been  held  to  be 
estates  tall,  and  vest  the  absolute  estate  in 
the  first  taker,  under  our  act  of  1821,  unaf- 
fected by  the  act  of  1854,  or  any  subsequent 
law.  Kemp  v.  Daniel  8  Ga.  387  (top);  Smith 
V.  Dunwoody,  19  Ga.  237,  258,  259;  Ohilders 
V.  Childers,  21  Ga.  878;  Carroll  v.  Carroll,  25 
Ga.  280,  262;  Andrews  v.  Bonner,  26  Ga.  520; 
Caraway  v.  Smith,  28  Ga.  541;  Whatley  v. 
Barker,  79  Ga.  790,  4  S.  £.  887;  Craig  v.  Am- 
brose, 80  Ga.  134,  4  S.  E.  1;  £lwlng  v.  Shrop- 
shire, 80  Ga.  874,  7  S.  £.  554;  Griffin  v.  Stew- 
art, 101  Ga.  720,  29  S.  B.  29;  OLy.  Code.  I 
8086.  An  executory  devise  which  was  lim- 
ited upon  a  definite  failure  of  issue,  as  then 
understood,  was  valid  at  the  time  the  will  in 
this  case  took  eflTect  Mayer  v.  Wlltberger, 
Ga.  Dec.  20,  26,  pt  2;  Carlton  v.  Price,  10 
Ga.  498;  Groce  v.  Bittenberry,  14  Ga.  232; 
Burton  v.  Black,  SO  Ga.  638;  Hill  v.  Alford, 
46  Ga.  250,  251.  But  at  that  time  an  execu- 
tory devise  which  was  limited  upon  an  in- 
definite failure  of  Issue,  as  then  defined,  was 
void  for  remoteness.  Mayer  v.  Wiltberger, 
supra;  Robinson  v.  McDonald,  2  Ga.  116 
<SyL,  point  3);  Carlton  v.  Price,  supra;  and 
the  cases  hereinbefore  dted  on  the  question 
of  estates  talL  See,  also,  Smith  Ex.  Int  f§ 
709,  714;  1  Jarm.  Wills  (Randolph  &  Talcotf  s 
Ed.)  p.  519,  and  notes  "p"  and  15,  where 
many  cases  are  collected.  Accordhigly,  an 
apposite  class  of  a  determinable  or  defeasible 
fee  (called  by  some  Judges  a  "base''  or  *'qual- 
ifled'*  fee),  with  a  valid  executory  devise 
over,  at  the  time  the  will  now  being  con- 
strued took  effect,  is  one  made  to  A.,  and, 
upon  his  dying  without  child  or  children,  or 
dying  without  issue  living  at  the  time  of  bis 
death,  or  other  words  Importing  a  definite 
failure  of  issue,  then  to  B.,  whereby  the  ab- 
solute fee  became  vested  in  A*s  estate  upon 
his  leaving  Issue  at  his  death,  or  passed  to 
the  executory  devisees  if  he  died  without 
leaving  such  issue.  It  seems  like  grasping 
at  a  shadow  for  persons  to  claim  real  prop- 
erty in  this  state  as  executory  devisees  under 
a  devise  governed  by  the  law  existing  before 
our  act  of  1854,  and  which  devise  created  an 
estate  tall  by  implication  in  England,  on  the 
grounds  either  that  such  estates  tall  were  not 
included  in  the  statute  de  donis,  or  that  the 
laws  of  Georgia  at  that  time  construed  such 
estates  to  pass  an  estate  for  life  to  tlio  lirst 
taker,  with  remainder  to  his  issue,  if  any, 
and.  If  none,  over  to  the  executory  devisees. 
If  estates  tail  by  Implication  were  not  in- 
cluded in  the  statute  de  donis,  the  limitations 
over  in  such  estates  were  always  made  upon 
an  indefinite  failure  of  issue,  which  of  itself, 
as  above  shdwn,  defeats  the  claim  of  the 
executory  devisees  on  the  ground  that  such 


416 


86  SOUTHBASTBRN  REPORTER. 


(Ga. 


deyte  to  them  was  rold  for  remoteness.  And 
it  follows  that  under  the  law  existing  before 
our  act  of  1864  such  a  result  of  cutting  up  an 
estate  tail  by  implication  in  the  manner 
above  stated  was  absolutely  Impossible. 
That  act  which  is  on  a  line  with  the  English 
wills  act  of  18a7.  enacts  that  "dying  without 
heirs,"  **dying  without  issue."  and  other  ex- 
pressions which  had  theretofore  meant  an 
indefinite  failure  of  issue  shall  thereafter 
mean  a  definite  failure  of  issue,  but  is  silent 
as  to  the  nature  of  the  estate  taken  by  the 
first  taker  and  the  issue.  There  is  a  dictum 
In  one  case  (Tucker  v.  Adams,  14  Ga.  583) 
that  the  act  implies  that  the  first  taker  is 
to  have  a  life  estate,  with  remainder  to  the 
issue,  and,  if  none,  then  to  the  executory  dev- 
isees; and  that  this  was  a  declaratory  act. 
But  in  Ewing  v.  Shropshire,  80  Ga,  381,  7  S.  B. 
554,  Chief  Justice  Bleckley,  who  delivered  the 
very  able  opinion  of  the  court  in  that  case, 
after  reviewing  the  laws  applicable  to  this  sub- 
ject, thus  speaks  about  the  codification  of  the 
law  of  estates  tail  by  implication  in  our  Code: 
"This  carving  up  of  any  and  all  estates  tail 
by  implication  into  a  particular  estate  and  a 
remainder  is  wholly  new. '  His  position  is 
undoubtedly  correct;  and  that  the  act  of 
1854  is  not  a  declaratory  statute  of  any  for- 
mer law,  and  that  it  converted  into  a  de- 
feasible fee  what  before  the  act  was  an  es- 
tate tail  by  implication,  see,  also,  Worrill  v. 
Wright,  25  Ga.  657,  658.  Therefore,  the 
words  in  this  will,  '*in  case  she  has  no  issue," 
unexplained  by  the  context  (the  will  having 
been  made  in  1840,  and  the  testator  having 
died  in  1850),  must  fall  within  the  definition 
of  an  indefinite  failure  of  issue.  *'IS8ue,"  in 
this  term,  can  include  an  unborn  grandchild, 
or  great-grandchild,  and  so  on  in  infinitum 
In  the  line  of  the  first  taker's  issue,  which 
clearly  creates  an  estate  tall  under  the  stat- 
ute de  donis,  as  ruled  by  all  English  decisions, 
and  therefore  gives  the  first  taker  the  abso- 
lute fee  under  our  act  of  1821.  To  restrict 
the  meaning  of  this  term  to  a  definite  failure 
of  issue,  in  order  to  make  the  executory  de- 
vise valid,  it  would  be  necessary  to  add 
words  to  it  so  as  to  make  the  term  read,  **in 
case  she  has  no  issue  living  at  the  time  of  her 
death."  This,  of  course,  we  have  no  legal 
right  or  power  to  do,  as  we  must  construe 
the  words  as  we  find  them  in  the  will,  ac- 
cording to  the  rules  of  interpretation  adopted 
by  the  English  courts  for  centuries,  and  ad- 
hered to  by  many  decisions  of  this  court  To 
disregard  these  rules  of  interpretation  at  this 
late  day  *'would  not  only  frustrate  the  great 
landmarks  of  property,  but  would  Introduce  a 
latitude  of  construction  boundless  in  its 
range,  and  pernicious  in  its  consequences.'* 

The  cases  cited  in  the  brief  of  the  learned 
counsel  for  the  plaintiffs  in  error  are  dis- 
tinguishable from  the  case  at  bar.  We  need 
only  refer  to  those  cited  from  the  Reports 
of  this  court  to  show  that  they  do  not  con- 
Hict  with  the  views  we  maintain  in  this  case. 
In  Sharman  v.  Jackson,  30  Ga.  224,  and  Her- 


ring T.  Rogers,  Id.  615,  there  are  no  limita- 
tions over  to  executory  devisees,  and  the  de- 
vises are  to  A.  for  life,  and  at  his  death  to 
be  equally  divided  between  the  heirs  of  his 
body;  which  is  the  same,  as  held  in  those 
cases,  as  giving  a  remainder  to  the  heirs  of 
A.'s  body  living  at  his  death.  The  case  of 
Wetter  v.  Cotton  Press  Co.,  75  Ga.  540,  which 
counsel  for  plaintiff  in  error  contend  should 
have  been  held  to  be  a  defeasible  fee  in  Mrs. 
Wetter,  could  only  be  so  construed  because 
the  limitations  over  were  upon  a  definite 
failure  of  issue,  the  devise  expressly  stating, 
if  she  should  "die  without  issue  as  afore- 
said (that  is,  without  leaving  issue  or  lineal 
heirs),  then  living."  And  the  reasons  which 
impelled  the  court  in  that  case  to  hold  that 
Mrs.  Wetter  took  a  life  estate  are  wholly  in- 
applicable to  the  case  now  under  considera- 
tion. The  case  of  Matthews  t.  Hudson,  81 
Ga.  120,  7  S.  E.  286,  was  not  only  based  on  a 
will  probated  in  1854,  but  the  property  was 
limited  over  upon  the  first  taker  dying  with- 
out child  or  children,  which  would  have  been 
a  definite  failure  of  issue  as  well  before  as 
after  the  act  of  1854.  The  cases  of  Gibson 
V.  Hardaway,  68  Ga.  870,  Daniel  ▼.  Daniel, 
102  Ga.  181,  28  S.  E.  167,  and  Chewning  v. 
Shumate,  106  Ga.  761,  32  S.  E.  544,  whether 
rightiy  or  wrongly  decided,  have  no  applica- 
tion to  the  present  case,  because  they  are 
based  on  wills  made  not  only  after  the  act 
of  1854,  but  even  since  the  Code.  The  cases 
of  Groce  v.  Rittenberry,  14  Ga.  233;  Sheftall 
V.  Roberts,  30  Ga.  453;  Forman  v.  Troup,  Id. 
496;  Burton  v.  Black,  Id.  638;  Tennell  v. 
Ford,  Id.  707;  and  HiU  v.  Alford,  46  Ga. 
250,— which  are  based  upon  wills  made  be- 
fore the  act  of  1854;  and  the  case  of  Greer 
V.  Pate,  85  Ga.  552,  11  S.  E.  869,  which  was 
upon  a  deed,— all  declared  defeasible  fees  in 
the  first  takers  only  because  the  executory 
devises  were  limited  in  each  case  upon  a 
definite  failure  of  issue,  as  is  clearly  shown 
in  some  of  these  cases  by  the  terms  them- 
selves without  the  aid  of  superadded  words, 
and  in  others  by  the  use  of  such  words, 
though  the  court  seems  to  have  somewhat 
stretched  the  superadded  words  in  Forman  v. 
Troup  to  reach  the  conclusion  of  a  definite 
failure  of  issue  in  that  case.  In  Sheftall  v. 
Roberts,  which  is  a  case  especially  relied  on, 
the  words  "leaving  no  issue*'  were  explained 
to  clearly  mean  grandchildren  of  the  testator 
by  the  superadded  words,  '^ey  [the  issue] 
shall  not  inherit  their  father's  or  mother's 
portion  of  my  estate  before  they  attain  the 
age  of  eighteen  years."  In  Tennell  v.  Ford, 
the  devise  was  to  A.  and  B.,  and,  if  B.  should 
die  before  arriving  at  age,  or  without  issue, 
his  share  to  go  to  the  survivor.  The  court 
held  that  ''or"  should  be  construed  '*and," 
so  as  to  mean  if  B.  should  die  without  issue 
before  arriving  at  age,  which  would  be  a 
definite  failure  of  issue.  This  ruling  was 
correct,  and  in  no  wise  affects  the  conten- 
tion of  the  defendant  in  error.  See  Smith, 
Ex.  Int  H  235,  236,  where  the  reason  for  the 
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rule  is  explicitly  stated  with  ample  citation 
•f  anttiority.  And  in  Burton  v.  Black,  Judge 
Stephens  said  (page  640)  that  a  devise  to  A. 
for  life,  and,  if  he  die  without  issue,  to  B^ 
would  create  an  estate  tall  by  implication. 
The  other  cases  arising  on  wills  made  be- 
fore the  act  of  1854,  which  are  more  apparent- 
ly allied  to  the  present  case,  are  Harris  y. 
Smith,  16  Ga.  545,  and  Griswold  v.  Greer, 
18  G a.  545.  In  the  former  the  deyise  was 
to  A.  for  life,  with  remainder  to  B.,  proyided, 
nevertheless.  If  B.  should  die,  leaving  no 
lawful  heirs,  then,  in  that  case,  to  be  equally 
divided,  share  and  share  alike,  between  the 
lawful  children  of  G.  Judge  Starnes  flrst  an- 
nounced three  reasons  to  support  his  con- 
tention that  the  words  "die  leaving  no  law- 
ful heirs,*'  in  a  devise  of  real  property, 
meant  a  definite  failure  of  issue:  (1)  "That 
there  is  nothing  in  the  statute  [dedonis] 
which  sanctions  the  idea  that  when  one  was 
said  to  die  without  issue  or  heirs  reference 
was  had  to  a  failure  of  issue  at  any  remote 
time  after  his  death."  Page  552.  To  which 
we  answer  that  the  statute,  as  quoted  In 
part  by  him,  says:  "If  issue  fail  (In  that 
there  is  no  issue  at  all),  or  if  any  issue  be 
and  fail  by  death,  or  heir  of  the  body  of  such 
issue  failing,"  that  the  statute  has  always 
been  construed  In  England  to  an  effect  Just 
the  reverse  of  his  opinion;  and  that  in  1 
Washb.  Real  Prop.  (5th  Ed.)  p.  104,  estates 
tall,  the  source  of  which  is  the  statute  de 
donlB,  are  defined  to  be  "estates  of  inherit- 
ance, which,  instead  of  descending  to  heirs 
generally,  go  to  the  heirs  of  the  donee's 
body,  which  means  his  lawful  issue,  his 
children,  and  through  them  his  grandchil- 
dren. In  a  regular  order  and  course  of  de- 
scent." (2)  Thai  while  the  words  "having 
no  issue,**  "dying  without  leaving  issue," 
and  "die  leaving  no  lawful  heirs"  were  uni- 
formly construed  In  England  to  mean  an 
Indefinite  failure  of  issue  when  applied  to 
real  property,  yet  the  last  two  expressions 
were  construed  by  the  English  courts  to 
mean  a  definite  failure  of  issue  when  applied 
to  bequests  of  personal  property,  which  lat- 
ter construction  should  be  adopted  in  this 
state  as  the  proper  one  in  cases  of  both  per- 
sonalty and  realty;  and  that  it  is  not  pos- 
sible "that  this  double  meaning  •  •  • 
can  belong  to  the  same  terms  of  the  same 
law,*'— the  statute  de  donls.  To  this  we  an- 
swer that  the  English  courts,  when  constru- 
ing these  words  as  to  personalty,  did  not 
have  before  them  the  statute  de  donls  and 
the  question  of  an  estate  tall,  uecause  per- 
sonalty was  not  within  the  statute,  and  could 
not  be  entailed,  and  hence  there  was  noth- 
ing in  the  way  of  enforcing  the  probable 
intent  of  the  testator  in  such  cases;  that, 
when  they  construed  these  words  as  to 
realty,  the  statute  de  donls  and  the  question 
Df  an  estate  tail  were  before  them,  the  stat- 
ute having  reference  to  the  entailment  of 
real  property,  and  in  such  cases  they  held 
that  the  probable  Intent  of  the  testator  was 
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to  entail  the  property,  and,  If  not,  that  the 
latter  intent  could  not  contravene  the  de- 
sign of  that  statute,  and  the  Invariable  con- 
struction of  these  expressions  when  applied 
to  devises  of  real  property;  and  that  our  act 
of  1821  says  that  whenever  expressions  in 
gifts,  grants,  bequests,  devises,  and  convey- 
ances made  in  this  state  "would  have  passed 
an  estate  tail  in  real  property  by  the  stat- 
ute de  donls,  they  are  to  be  held  and  con- 
strued to  vest  in  the  person  or  persons  to 
whom  the  same  may  be  made  or  executed 
(the  first  taker)  an  absolute,  unconditional 
fee-simple  estate."  (3)  That  the  reason  for 
the  statute  de  donls  was  to  give  the  "heir 
at  law"  the  property,  and  hence,  as  primo- 
geniture had  been  abolished  in  this  state, 
the  reason  for  the  conventional  rule  of  con- 
struction of  the  statute  de  donls  had  been 
repealed.  To  which  we  answer  that  this 
reason  imputes  to  the  legislature  of  this 
state  the  performance  of  a  useless  task  in 
passing  the  act  of  1821,  and  that  the  statute 
de  donls  itself  shows,  and  it  is  declared  in 
numerous  English  decisions,  that  its  design 
was  in  favor  of  the  issue,  which  means  all 
the  issue,  male  and  female,  unless  the  de- 
vise was  specially  to  male  issue  or  specially 
to  female  issue;  and  hence  primogeniture, 
which  was  a  canon  in  the  law  of  descent  of 
real  property,  clearly  had  nothing  to  do  with 
this  question.  Moreover,  Judge  Starnes 
seems  to  have  doubted  his  own  premises, 
because,  after  saying,  "should  we  be  wrong 
in  all  that  we  have  said,"  he  finally  seized . 
upon  the  words  "then  in  that  case"  as  super- 
added words  qualifying  the  words  "die  leav- 
ing no  lawful  heirs,"  construed  the  word 
"then"  to  be  an  adverb  of  time  relating  to 
the  death  of  the  first  taker,  so  as  to  make 
"lawful  heirs"  mean  "children,"  and  was 
thus  enabled  to  decide  that  the  first  taker 
in  that  case  took  a  defeasible  fee,  subject 
to  be  defeated  in  favor  of  the  executory  de- 
vises, should  he  die  without  then  leaving 
children..  The  word  "then"  in  the  case  of 
Harris  v.  Smith  Is  referred  to  in  Sanford  v. 
Sanford,  58  Ga.  260,  as  an  adverb  of  time. 
It  is  unnecessary,  however,  for  us  to  decide 
whether  this  construction  of  the  words  "then 
in  that  case"  is  correct,  as  no  such  super- 
added words  appear  in  the  devise  In  the  case 
now  under  consideration,  though  cases  can 
be  cited  to  show  that  the  very  same  words 
have  been  differently  construed.  The  terms 
of  the  will  construed  in  Griswold  v.  Greer 
were:  **i  •  •  •  bequeath  and  devise  to 
my  said  wife,  for  and  during  her  natural 
life,  the  whole  of  the  residue  of  my  estate, 
both  real  and  personal.  •  •  •  And  at 
the  death  of  my  said  wife  it  is  my  will  that 
the  whole  of  the  above-mentioned  residue  of 
my  estate  result  to  and  vest  absolutely  in 
fee  simple  in  my  daughter  B.,  if  then  living, 
and  her  issue,  If  any;  but,  if  my  said  daugh- 
ter should  at  that  time  be  dead,  without  is- 
sue, or  afterwards  die,  leaving  no  issue, 
then,  and  in  either  of  said  events,  it  is  my 
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desire  and  will  that  the  said  residue  of  my 
estate  be  equally  dlrided  among  the  lawful 
children  of*  C,  D.,  and  B.  Here  'nssue" 
in  the  preceding  terms,  "and  her  issue.  If 
any/'  and  "dead  without  issue,'*  having  ref- 
rence  to  issue  of  the  daughter  liring  at  the 
death  of  the  testator's  wife,  maiiif estly  mean 
a  definite  failure  of  issue,  viz.  children  of 
B^  the  daughter;  and  therefore  it  might, 
though  we  do  not  say  it  would  necessarily, 
in  this  particular  case  make  "issue"  in  the 
subsequent  term  "leaving  no  issue"  also 
mean  children  of  B..  the  daughter.  3  Jarm. 
Wills  (Randolph  &  Talcott's  Ed.)  p.  236,  and 
note  "p."  Adopting  this  view,  the  devise 
may  be  paraphrased  thus:  To  A.  for  life, 
and  after  her  death  absolutely  and  in  fee 
simple  to  B.  and  her  issue  (children),  if  any; 
but,  if  B.  be  dead  at  that  time,  without  is- 
sue (children),  or  dies  afterwards,  leaving 
no  issue  (children),  then,  and  in  either  of 
these  events,  to  the  children  of  C,  D.,  and  E. 
And  this  is  the  way  the  devise  in  this  same 
will  is  read  in  Payne  v.  Roeser,  53  6a.  662. 
Moreover,  the  additional  words  "then,  and 
in  either  of  these  events,"  are  not  in  the 
present  case.  And  what  we  have  said  above 
in  answer  to  the  three  reasons  advanced  by 
Judge  Stames  In  the  case  of  Harris  v.  Smith 
will  also  apply  as  answers  to  the  same  rea- 
sons set  forth  by  him  in  his  opinion  under 
the  second  headnote  of  the  case  of  Oriswold 
V.  Greer.  It  follows,  therefore,  as  the  law 
of  the  present  case  Is  clearly  on  the  side  of 
the  defendant  in  error,  that  the  judgment 
of  the  court  below  should  be  affirmed.  All 
the  Justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


(lU  0&.  78) 

PAGE  V.  CITIZENS'  BANKING  00.  et  al. 

(Supreme  Court  of  Georgia.     June  6,   1900.) 

MAUCIOUS  PROSECUTION  —  LIABILITY  OF 
PARTNERSHIP  —  CONSPIRACY  —  PLEADING  — 
BVIDENCB— ABANDONMENT  OF  PROSECUTION 
—IMPRISONMENT— DEMURRERS. 

1.  A  partnership  is  liable  as  such  in  an  action 
for  malicious  prosecution,  when  the  same  was 
instituted  in  furtherance  of  the  partnership's 
interests,  and  by  direct  authority  of  its  mem- 
bers. 

2.  A  partnership,  the  Individual  members 
thereof,  and  a  person  not  a  member  may  be 
joined  as  defendants  in  an  action  for  a  ma- 
licious prosecution,  if  it  was  instituted  as  the 
result  of  a  confederation  and  conspiracy  smong 
them  to  begin  and  carry  it  on. 

3.  The  petition  in  such  an  action  may  ap- 
propriately set  forth  facts  showing  that  the  in- 
stitution of  the  prosecution  was  in  furtherance 
of  the  partnership's  interests,  and  setting  forth 
the  transactions  out  of  which  the  prosecutioik 
arose. 

4.  It  is  "carrying  on"  a  prosecution  to  cause 
a  warrant  to  be  issued,  having  the  defendant 
therein  arrested  and  his  goods  seized,  having 
him  brought  before  a  committing  magistrate, 
procuring  continuance  of  the  preliminary  hear- 
ing, and  requiring  him  to  give  bond  for  his  ap- 
pearance before  the  committing  magistrate, 
Botwithstandins  the  prosecution  was  finally 
abandoned  in  the  committing  court. 

5.  Abandoning    the    prosecution   before    the 


committing  magistrate,  and  procuring  him  to 
grant  an  order  dismissing  the  warrant  and  dis- 
charging the  accused,  on  the  ground  that  the 
prosecutor  had  no  evidence  whatever  to  offer 
against  him,  amounts  to  a  termination  of  the 
prosecution,  when  no  further  action  thereon  is 
taken. 

6.  A  partnership  may  be  sued  as  such  in  an 
action  for  a  malicious  arrest,  when  the  process 
under  which  the  arrest  was  made  was  sued 
out  in  the  interest  of  the  partnership,  and  nn- 
der  the  direction  of  the  persons  composing  the 
same. 

7.  An  imprisonment  resulting  from  an  arrest 
under  a  valid  warrant  will  not  give  a  right  of 
action  for  false  imprisonment. 

8.  In  dealing  with  demurrers  or  other  objec- 
ti6ns  to  pleamngs,  the  judge  should  first  dis- 
pose of  demurrers  to  petitions;  and  where,  as 
a  result,  a  petition  is  dismissed,  it  is  not  prop- 
er practice  at  the  same  term  of  the  court  to 
deal  with  demun*ers  to  an  answer  to  such  pe- 
tition. 

9.  The  counts  in  the  petition  for  malicious 
prosecution  and  malicious  arrest  set  forth 
causes  of  action,  and  were  not  subject  to  the 
demurrers  filed  thereto.  The  count  for  false 
imprisonment  did  not  set  forth  a  cause  of  ac- 
tion. Direction  is  given  that  the  case  be  rein- 
stated as  to  tiie  two  counts  first  mentioned. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  conrt.  Dodge  county; 
G.  O.  Smith,  Judge. 

Action  by  J.  D.  Page  against  the  Citizens* 
Banking  Ck>mpany  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Roberts  &  Mllner  and  W.  M.  Clements,  for 
defendants  In  error. 


COBB.  J.  Page  bronght  suit  against  Ash- 
bum,  Peacock,  Edwards,  Lletch,  Williams, 
Rogers,  and  the  Citizens'  Banking  Company 
of  Eastman,  which  was  alleged  to  be  a  part- 
nership composed  of  the  five  persons  first 
above  named.  The  petition  contained  three 
counts,— one  for  malicious  prosecution,  one  for 
malicious  arrest,  and  one  for  false  imprison- 
ment The  facts  alleged  in  each  of  the  counts 
were,  in  substance,  as  follows:  Rogers  was 
the  sheriff  of  the  county,  and  as  such  had  lev- 
ied a  mortgage  execution  In  favor  of  the  Citi- 
zens* Banking  Company,  against  petitioner, 
upon  a  certain  stock  of  goods  which  was  in 
the  possession  of  the  sheriff  under  the  levy  at 
the  former  place  of  business  of  petitioner. 
Lletch  and  Rogers  united  in  making  an  affida- 
vit that  "thirty-one  suits  of  men's  clothing, 
have  recentiy  been  taken  from  the  storehouse 
lately  occupied  by  J.  D.  Page,  and  held  in  the 
custody  of  J.  C.  Rogers,  sheriff  of  Dodge  coun- 
ty, Georgia,  under  levy  of  a  mortgage  fl.  fa., 
and  now  occupied  by  W.  H.  Clements,  and  the 
same  has  been  taken  by  criminal  means  and 
carried  away,  and  that  they  believe,  and  hare 
probable  cause  to  believe,  that  the  said  prop* 
erty  is  now  concealed  in  the  dwelling  and 
premises  occupied  by  J.  D.  Page,  located  on 
College  street,  in  the  town  of  Eastman.**  On 
this  affidavit  a  warrant  was  issued,  directini: 
that  the  house  and  premises  of  Page  be 
searched,  and,  if  the  property  described  In 
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the  affidavit  be  found  therein,  he  be  arrested, 
and,  together  with  the  property  bo  found, 
brought  before  some  judicial  officer,  to  be 
dealt  with  as  the  law  directs.  It  was  dis- 
tinctly alleged  in  the  petition  that  when  Lletch 
and  Rogers  made  this  affidavit  they  were  act- 
ing for  themselyes,  as  well  as  for  the  Citl- 
sens'  Banking  Company,  and  with  the  ap- 
proval and  by  the  direction  of  each  member 
of  that  partnership.  The  warrant  Issued  on 
this  affidavit  was  placed  In  the  hands  of  the 
town  marshal  and  county  bailiff,  and  the 
house  and  premises  of  petitioner  were  thor- 
oughly searched.  None  of  the  property  de- 
scribed in  the  affidavit  was  found  therein, 
but  the  officer  seized  three  pieces  of  dress 
flannel  and  two  suits  of  children's  clothes, 
and  arrested  petitioner.  Subsequent  to  the 
arrest,  the  bailiff,  with  other  persons,  return- 
ed and  made  another  search  of  the  premises, 
but  found  none  of  the  property  described  hi 
the  affidavit  Petitioner  was  taken  before  a 
justice  of  the  peace,  when  Lietch,  Edwards, 
and  Williams,  acting  for  themselves  and  for 
tlie  other  members  of  the  firm,  appeared  to 
prosecute  plaintiff,  with  an  attorney  who  was 
employed  by  the  Cltlxens'  Banking  Company, 
as  a  partnership,  and  each  and  all  of  the 
members  of  the  same.  In  pursuance  of  that 
employment  such  attorney  did  represent  the 
prosecution  against  plaintiff  from  Its  inception 
to  its  termination.  Petitioner  asked  that  he 
be  released  from  custody  on  the  ground  that 
the  affidavit  upon  which  the  warrant  was  is- 
sued was  defective  and  void,  and  failed  to 
charge  any  offense  against  him,  and  that  for 
tliat  reason  his  arrest  and  detention  were  un- 
lawful, lietch,  Edwards,  and  Williams  ob- 
ojected  to  the  release  of  petitioner,  and  the 
magistrate  refused  to  order  his  discharge.  He 
then  asked  for  an  Unmediate  investigation  or 
preliminary  trial,  but  the  parties  Just  referred 
to  objected  to  this,  and  upon  their  application 
the  hearing  was  continued  to  the  next  day. 
To  avoid  being  placed  in  Jail,  petitioner  offer- 
ed to  give  a  bond  for  his  appearance;  but 
the  magistrate  held  that  a  bond  must  be 
given  to  appear  and  answer  for  the  offense 
of  larceny,  and  petitioner  gave  the  bond  to 
appear  for  a  preliminary  hearing  on  the  next 
day  for  the  offense  of  larceny.  At  the  time 
fixed  for  the  preliminary  trial,  Rogers,  Lietch, 
Edwards,  and  Williams,  acting  for  them- 
selves and  with  the  approval  of  Ashburn  and 
Peacock,  the  other  members  of  the  partner- 
ship, again  appeared  with  their  attorney  be- 
fore the  magistrate  for  the  purpose  of  prose- 
cuting petitioner;  and  on  their  motion  the 
case  was  again  continued  until  the  following 
day,  over  the  objection  of  petitioner,  who 
was  present  and  demanding  a  hearing.  At 
the  time  fixed  in  this  last  order  of  postpone- 
ment, petitioner  appeared  with  his  counsel 
before  the  magistrate,  and  thereupon  the 
prosecution,  by  their  attorney,  asked  leave  of 
the  court  to  withdraw  the  warrant,  and  to 
restore  to  petitioner  the  articles  which  had 
been  seized  by  the  officer  who  searched  bis 


house;  the  attorney  representing  the  prose- 
cution stating  that  it  was  Impossible  to  make 
out  a  case.  An  order  was  then  granted  dis- 
charging petitioner  from  custody,  and  restor- 
ing to  him  the  articles  which  had  been 
seized.  It  was  dlstlnctiy  alleged  that  while 
Rogers  and  Lietch,  the  persons  upon  whose 
affidavit  the  warrant  was  Issued,  were  the 
nominal  prosecutors  of  petitioner,  Ashburn, 
Edwards,  Williams,  and  Peacock,  and  the 
Citizens'  Banking  Company,  as  a  partnership, 
were  all  jointly  and  severally  the  prosecutors 
in  the  case.  Petitioner  alleges  that  he  was 
innocent  of  any  offense,  and  that  he  did  not 
take  and  carry  away  any  of  the  articles 
named  in  the  affidavit,  nor  were  any  of  them 
concealed  in  his  dwelling  or  about  his  prem- 
ises, and  that  the  prosecutors  had  no  probable 
cause  whatever  to  believe  that  the  same  were 
so  concealed;  that  the  articles  seized  by  the 
officer  constituted  no  part  of  the  property 
mentioned  in  the  affidavit,  but  were  the  prop- 
erty of  petitioner  and  his  wife  and  children, 
and  had  never  been  in  the  possession  or  cus- 
tody of  Rogers.  Petitioner .  was  in  actual 
custody  of  the  arresting  officers  for  several 
hours,  and  was  in  their  constructive  custody 
for  43  hours,  before  he  was  released.  It  is 
allied  that  the  prosecution  was  maliciously 
Instituted  and  carried  on  without  probable 
cause;  the  prosecutors  having  no  ground 
whatever  for  the  proceeding,  other  than  their 
desire  to  injure  petitioner.  As  matter  of  ag- 
gravation and  as  evidence  of  malice,  it  is  al- 
leged that  the  defendants  circulated  dispar- 
aging and  damaging  reports  about  petitioner, 
charging  that  large  quantities  of  goods  stolen 
from  the  custody  of  the  sheriff  had  been 
found  l^  the  officers  in  the  house  of  petition- 
er, that  he  had  a  secret  key  to  the  store  in 
which  such  goods  were  located,  and  that  he 
had  taken  such  goods.  To  this  petition  the 
defendants  filed  demurrers,  both  general  and 
special.  The  court  sustained  the  demurrers 
and  dismissed  the  petition,  and  this  ruling 
is  assigned  as  error.  The  plaintiff,  during 
the  progress  of  the  hearing  of  the  demurrers, 
offered  an  amendment  to  his  petition,  which 
merely  set  forth  with  greater  particularity 
than  the  original  petttion  the  fads  showing 
the  connection  of  the  Citizens'  Banking  Com- 
pany with  the  mortgage  execution  which  had 
been  levied  i^on  the  property  of  petitioner, 
and  prayed  that,  if  It  should  be  held  that  the 
suit  could  not  be  maintained  against  the  Citi- 
aens'  Banking  Company  as  a  partnership,  the 
case  might  be  held  in  court  as  a  suit  against 
Rogers  and  the  individual  members  of  that 
partnership.  The  court  refused  to  allow  this 
amendment,  and  this  ruling  is  also  assigned 
as  error. 

L  Is  a  partnership  ever  liable  as  sudi  ia 
an  action  for  a  malicious  prosecution?  If 
so,  under  what  circumstances  can  such  an  ac- 
tion be  maintained?  One  partner  may  be 
rendered  liable  for  the  acts  of  his  co-partoer. 
Whether  or  not  he  is  so  liable  Is  to  be  de- 
termined  by   the  application  of  the   rales 
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governing  the  relation  of  principal  and  agent; 
and  generally  the  partnership  Is  liable  for 
the  act  of  one  of  the  partners,  If  it  would 
have  been  liable  had  the  same  act  been  com- 
mitted by  an  agent  intrusted  by  the  firm  with 
the  management  of  its  business.  17  Am.  & 
Eng.  Enc.  Law  (1st  Ed.)  1066.  If  a  tort  be 
committed  by  one  partner  while  engaged  in 
a  transaction  within  the  scope  of  the  partner- 
ship business,  and  such  tort  be  committed  in 
furtherance  of  the  interests  of  the  partner- 
ship it  wUl  be  liable.  But  it  wiU  not  be  liable 
for  a  tort  committed  by  one  partner  in  a  tran- 
saction outside  of  the  partnership  business, 
where  he  acts  from  his  own  private  malice  or 
Ul  will  unless  the  act  which  constituted  the 
tort  was  authorized  by  the  members  of  the 
partnership,  or  subsequently  ratified  by  them; 
the  act  itself  having  been  done  in  their  behalf 
and  interest  Mechem,  Partn.  SS  201, 205;  T. 
Para  Partn.  (4th  Ed.)  §S  100,  102,  105;  1 
Bates,  Partn.  |  461;  1  Lindl.  Partn.  SS  140, 
150;  1  Jag.  Torts,  S  00;  Barb.  Partn.  (2d  Ed.) 
p.  850,  c  2»  I  18.  The  authorities  Just  cited 
establish  simply  that,  as  a  partnership  is  an 
aggregation  of  individuals,  where  each  one  is 
the  authorized  agent  of  the  others  to  perform 
any  act  within  the  scope  of  the  partnership 
enterprise,  if  one  of  them,  in  the  prosecution 
of  the  busine^  of  the  partnership,  be  guilty 
of  a  willful  wrong  towards  another,  the  other 
partners  will  be  liable,  and  that.  If  one  part- 
ner is  guilty  of  an  act  outside  of  the  partner- 
ship business  which  causes  any  injury,  the 
other  partners  will  not  be  liable  unless  it  ap- 
pear that  such  act  was  expressly  authorized  by 
them,  or,  after  the  same  had  been  performed 
In  their  behalf  and  interest,  they  had  either 
expressly  ratified  the  same,  or  knowifigly  re- 
ceived the  fruits  of  the  wrongful  act  Ap- 
plying these  principles  to  the  present  case, 
the  petition  set  forth  a  cause  of  action  as 
against  the  individuals  who  compose  the  part- 
nership known  as  the  Citizens'  Banking  Com- 
pany, and  the  plaintiff  has  a  right  to  main- 
tain the  action,  so  far  as  the  count  for  ma- 
licious prosecution  is  concerned,  against  the 
individuals  composing  that  partnership.  But 
the  suit  is  not  only  against  the  individuals, 
but  it  is  against  the  partnership  itself,  and 
a  Judgment  is  sought  against  the  partnership 
Itself,  as  well  as  against  the  individual  mem- 
bers who  compose  it  It  is  well  settled  that 
a  corporation  Is  liable  for  torts  committed 
by  its  agents,  such  as  assault  and  battery, 
libel,  malicious  prosecution,  and  the  like. 
Behre  ▼.  Register  Co.,  100  Ga.  218,  27  S.  E. 
986;  1  LawBon,  Rights*  Rem.  &  Prac  I  867; 
Newell,  Mai.  Pros.  §  102;  Railway  Co.  v. 
ChrisUan,  97  Ga.  56,  25  &  E.  411;  Banking 
Ga  y.  Richmond,  96  Ga.  49u,  25  S.  E.  565. 

Whether  a  partnership  can  be  sued  as  such, 
and  held  liable  for  a  tort  in  the  commission  of 
which  all  of  the  members  united  for  the  pur- 
pose of  furthering  the  interests  of  the  part- 
nership, or  whether  in  such  a  case  the  indi- 
viduals only  are  liable  to  be  sued,  either  Joint- 
ly or  severally,  is  a  question  which  is  for  the 


first  time  presented  to  this  court  for  decision. 
Cbn  a  partnership  itself  be  regarded  as  being 
BO  separate  and  distinct  from  the  Individual 
members  of  the  same  that  it  may  be  treated 
as  the  wrongdoer,  and  a  Judgment  rendered 
against  it  which  would  bind  partnership  as- 
sets in  the  same  manner  that  a  Judgment  ren- 
dered against  it  on  a  contract  would  bind  such 
assets?  A  corporation  is  a  person,  and  there- 
fore it  is  clear  that  the  decisions  uniformly 
holding  that  it  may  be  rendered  liable  for  a 
tort  committed  by  its  agent  are  undoubtedly 
sound.  'Though  a  firm  or  partnership  is  not 
a  person,  it  is  a  legal  entity,  and  for  some 
purposes  is  recognized  as  a  quasi  person,  hav- 
ing powers  and  functions  exercisable  by  one 
of  the  partners  severally,  or  all  of  them  Joint- 
ly.'* Drucker  v.  Wellhouse,  82  Ga.  129,  8 
S.  E.  40,  2  L.  R.  A.  328.  In  the  opinion  In 
the  case  Just  cited,  Mr.  Chief  Justice  Bleck- 
ley says:  "A  firm  adds  nothing  to  popula- 
tion, and  in  this  respect  is  unlike  a  corpora- 
tion, which  augments  population  in  the  legal, 
though  not  in  the  natural,  world.  Still  the 
hiw  does  take  note,  on  a  wide  scale,  of  part- 
nership as  a  legal  entity,  and  regards  it  as  a 
unit  both  of  rights  and  obligations.  Judg- 
ment may  be  entered  and  execution  issue  for 
or  against  it  Code,  SS  1899,  8576  (Civ.  Code, 
fS  2638, .  5346).  Attachment  may  issue 
against  it  as  nonresident  (Obambers  v.  Sloan, 
19  Ga.  84;  De  Leon  v.  Heller,  77  Ga.  740),  or  as 
absconding  (Hines  v.  Kimball,  47  Ga.  587). 
It  may  be  served  with  process.  Peel  v.  Bry- 
son,  72  Ga.  332.  It  may  be  taxed.  Mayor 
V.  Hines,  53  Ga.  616.  And  see  many  provi- 
sions in  the  session  laws  imposing  taxes.  It 
may  be  insolvent  Code,  |  1918  (Civ.  Code, 
§  2660);  Bennett  v.  Woolfolk,  15  Ga.  213; 
Daniel  v.  Townsend,  21  Ga.  155;  PuUen  v. 
Whitfield,  55  Ga.  174;  Anderson  v.  Pollard,  62 
Ga.  51.  It  may  assign  its  property  to  pay 
its  creditors,  but  whether  by  general  law  a 
single  partner  can  make  for  It  a  general  as- 
signment seems  open  to  question.  Burrill, 
Assignm.  §  67  et  seq.;  Story,  Partn.  §§  101, 
310;  T.  Pars.  Partn.  (3d  Ed.)  pp.  165.  166,  400. 
As  to  restrictions  on  limited  partnerships  in 
the  matter  of  assignments,  see  Code,  §§  1939, 
1940  (Civ.  Code,  §S  2681,  2682).  According 
to  T.  Parsons  (Partn.  [3d  Ed.]  p.  449),  there  is 
a  'general  tendency  of  the  law  at  this  day 
to  complete  its  recognition  of  a  partnership 
as  a  body  of  itself,  with  its  own  means  ap- 
pointed to  its  own  debts.'  In  view  of  this 
tendency,  which  is  everywhere  traceable, 
and  no  less  in  our  own  local  system  than  else- 
where, we  may  safely  hold  that  though  a 
firm  or  partnership  is  impersonal  or  non- 
personal,  it  is,  for  some  purposes,  in  contem- 
plation of  law,  a  quasi  person,  having  powers 
and  functions  exercisable  by  one  of  the  part- 
ners separately,  or  all  of  them  Jointly.  That 
it  may  be  a  debtor  or  a  creditor,  within  the 
meaning  of  modem  statutory  enactments,  we 
have  no  question.''  In  that  case  it  was  held 
that  an  insolvent  firm  might  make  an  assign- 
ment as  an  insolvent  debtor,  though  the  part- 
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ners  themselyes,  as  indiTlduals,  might  be  sol- 
vent. See»  also.  Green  v.  WiUingham,  100 
Ga.  224,  28  S.  E.  42. 

If  a  iMurtneiship  may  be  considered  as  an 
entity,  so  as  to  be  subjected  to  a  suit  as 
Bucb  in  the  eases  referred  to  in  the  decision 
from  which  the  above  quotation  is  made, 
we  do  not  see  why,  upon  principle,  a  partner- 
ship might  not  be  treated  as  an  entity,  and 
enable  as  snch  by  one  who  had  been  the  sub- 
ject of  a  wrong  committed  by  the  concurrent 
action  of  all  the  members  of  the  partnership 
in  the  prosecution  of  a  transaction  instituted 
and  carried  on  for  the  purpose  of  punishing 
one  who  was  charged  with  despoiling  the 
partnership  of  its  property,  as  well  as  for 
the  purpose  of  recoyering  property  which  was 
owned,  by  the  partnership.  Such  is  the  case 
made  by  that  count  in  the  petition  which 
seeks  damages  for  the  malicious  prosecution 
which  it  is  distinctly  alleged  was  institut- 
ed and  carried  on  by  the  direct  authority  of 
each  and  every  member  of  the  partnership 
acting  both  in  their  indlyidual  capacities  and 
as  members  of  the  firm.  It  has  been  held 
that,  if  one  partner  maliciously  prosecutes 
a  person  for  stealing  partnership  property, 
the  firm  is  not  answerable,  unless  all  the 
members  are  in  fact  privy  to  the  malicious 
prosecution.  Arbuckle  v.  Taylor,  3  Dow,  160, 
cited  in  Newell,  MaL  Pros.  §  103.  It  would 
seem  to  follow  from  this  ruling  that,  if  all 
of  the  members  united  in  instituting  and 
canying  on  the  prosecution*  the  firm  would 
be  answerable,  and  such  are  the  allegations 
In  the  present  case.  In  nearly  all  of  the 
cases  where  it  is  sought  to  hold  the  partner- 
ship liable  for  a  tort,  upon  examination  of 
the  facts  it  will  be  found  that  the  suit  was 
not  against  the  partnership  as  such,  but  was 
against  one  or  more  members  thereof,  sued 
severally  or  Jointly,  as  the  case  may  be. 
See  Durant  v.  Rogers,  87  111.  508;  Rosen- 
kranz  v.  Barker  (111.)  3  N.  E.  08;  Farrell 
▼.  Friedlander  (Sup.)  18  N.  Y.  Supp.  215; 
U.  S.  V.  Thomasson,  4  Biss.  09,  Fed.  Oas.  No. 
16,47&  In  some  of  the  cases  Just  cited  It 
was  ruled  that  under  the  facts  of  the  case 
the  partnership  was  liable,  and  in  others 
that  it  was  not.  Attention  is  called  to  them 
for  the  purpose,  as  above  indicated,  of  show- 
ing that  they  are  not  authority  either  way 
on  the  proposition  as  to  whether  a  partner- 
ship can  be  sued  as  such  for  a  tort.  In 
Schwabacker  v.  Riddle,  84  111.  517,  it  was 
held,  "Partners  are  liable  in  solldo  for  the 
torts  of  one,  if  committed  by  him  as  a  part- 
ner in  the  course  of  the  business  of  the  part- 
nership." A  ruling  in  almost  identical  lan- 
guage was  made  in  Mcllroy  v.  Adams,  32 
Ark.  315.  Upon  examination  of  these  cases 
It  will  be  found  that  the  suit  in  each  instance 
was  against  the  Individuals,  and  not  against 
the  partnership.  In  Re  Ketchum  (D.  G.)  1 
Fed.  815,  it  was  held  that  a  firm  was  liable 
if  one  of  its  members  converted  to  the  use 
of  the  firm  the  property  of  another,  and  that 
It  was  immaterial  whether  the  other  mem- 


bers of  the  firm  were  Ignorant  of  the  wrong, 
or  innocent  of  any  wrongful  Intent  There 
was  in  that  case,  however,  no  ruling  as  to 
how  a  suit  for  such  wrongful  conversion 
should  be  brought,— whether  against  the  part- 
nership as  such,  or  against  the  IndividualB 
composing  the  same.  The  only  cases  to 
which  our  attention  has  been  called  in  which 
the  partnership  as  such  was  sued  for  a  tort 
are  the  cases  of  Mark  v.  Hastings  (Ala.)  13 
South.  207,  and  Kirk  v.  Garrett,  84  Md.  383, 
35  Atl.  1089.  In  the  former  it  was  held, 
"A  partner  is  not  liable  for  a  malicious  prose- 
cution instituted  by  his  co-partner  on  a  charge 
of  larceny  of  partnership  property,  unless  he 
advises  or  directs  it,  or  participates  therein, 
and  then  only  in  his  individual  capacity.'' 
In  the  latter  case  it  was  held  that  under  the 
facts  of  that  case  the  firm  was  not  llaUe, 
but  the  Judge  who  wrote  the  opinion  recog- 
nized that  there  were  cases  in  which  it  might 
be  held  liable  for  the  torts  of  its  members. 
See  page  410,  84  Md.,  and  page  1098,  35  AtL 
While  the  prosecution  of  a  person  for  a  crim- 
inal offense  might  not  be  within  the  scope 
of  a  mercantile  partnership,  even  though 
such  offense  consisted  of  a  larceny  of  the 
partnership  property,  as  was  held  In  the 
Alabama  Oase,  supra,  still  it  would  seem  that 
any  proceeding  authorized  by  law  for  the 
purpose  of  reclaiming  property  of  the  part- 
nership which  had  been  stolen  would  be  with- 
in the  scope,  of  the  partnership  business,  and 
each  partner  would  be  authorized  to  use  such 
remedies  as  the  law  gave  for  that  purpose; 
and  if  these  remedies  were  pursued  malicious- 
ly and  without  probable  cause,  and  a  prose- 
cution for  a  public  offense  resulted  there- 
from, the  partnership  as  such  would  be  liable 
in  an  action  of  malicious  prosecution.  But, 
be  this  as  it  may,  it  is  not  necessary  for  us 
to  decide  this  question  in  the  present  case; 
for  the  allegations  of  the  petition  are  clear 
and  distinct  that  every  act  that  was  done  by 
the  partner  who  sued  out  the  search  warrant 
was  authorized  and  directed  by  each  and  every 
other  member  of  the  firm,  acting  in  behalf  of 
the  partnership.  Treating  the  partnership  as 
a  legal  entity  and  as  a  quasi  x>erson,  aa  we 
are  not  only  authorized,  but  bound,  to  do, 
following  the  decision  in  Drucker  v.  Well- 
house,  supra,  we  have  no  hesitancy  in  holding 
that  under  the  allegations  of  the  petition  an 
action  for  malicious  prosecution  was  main- 
tainable against  the  Citizens'  Banking  Com- 
pany as  a  partnership,  and  that  the  plaintiff 
is  entitled,  under  his  allegations,  to  recover 
a  judgment  which  will  bind  partnership  as- 
sets. 

While  the  decision  in  the  case  of  Ozbom 
V.  Woolworth,  106  Ga.  450,  32  S.  E.  581,  la 
apparently  in  conflict  with  what  is  now  ruled, 
upon  a  close  examination  of  that  case  it  will 
be  found  that  it  was,  upon  its  facts,  cor- 
rectly decided;  and,  when  it  is  thus  confined, 
it  is  not  only  not  in  confiict  -^ith  the  present 
ruling,  but  it  is,  rather,  in  line  therewith. 
In  that  case  It  was  sought  to  hold  a  partner- 
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ship  liable  for  slanderous  words  uttered  by 
one  of  the  partners^  upon  two  pounds:  First, 
because  the  words  were  uttered  in  a  trans- 
action within  the  scope  of  the  partnership 
business;  and,  second,  that  the  other  partner, 
after  the  slanderous  words  were  uttered,  had 
ratified  the  same.  It  was  properly  held  that 
the  partnership  was  not  liable  upon  either 
ground.  If  a  corporation  is  not  liable  for  a 
slander  uttered  by  Its  agent,  although  in  a 
transaction  within  the  scope  of  his  agency» 
unless  the  corporation  directed  the  speaking 
of  the  very  words  complained  of,  as  was  held 
in  Behre  v.  Register  Co.,  100  Qa.  213,  27  S. 
E.  986,  it  would  seem,  upon  principle,  that  a 
partnership  would  not  be  liable  tor  a  slander 
uttered  by  one  of  its  agents,  even  though 
that  agent  be  a  member  of  the  firm,  unless 
all  the  partners  directed  the  speaking  of  the 
▼ery  words  complained  of.  The  action  was 
therefore  not  maintainable  upon  the  first 
ground.  While  one  may  render  himself  liable 
by  ratifying  the  tort  of  another,  such  liability 
arises  only  where  the  original  act  was  done 
in  the  interest,  and  intended  to  further  some 
purpose,  of  the  perscm  who  ratifies  the  act  of 
the  wrongdoer,  as  in  a  case  where  property 
of  which  the  ratifler  is  the  owner  Is  selaed, 
and  thus  passes  into  the  possession  of  the 
real  owner,  or  where  one,  in  behalf  of  an- 
other, without  authority  seizes  property  wiiich 
the  other  has  no  interest  In,  and  the  person 
in  whose  interest  the  seizure  was  made  re- 
ceive the  property  thus  seized.  See  Gooley, 
Torts  (2d  Ed.)  p.  146.  It  is  hard  to  conceive 
how  this  principle  can  apply  to  a  slander. 
Uttering  without  authority  a  slander  in  the 
Interest  of  another,  and  approving  or  ratify- 
ing such  slander  for  the  reason  it  was  so 
uttered,  or  because  of  a  benefit  supposed  to 
arise  from  the  wrongful  act,  are  transactions 
which,  if  at  all  possible,  are  beyond  legal 
comprehension.  Even  if  a  slander  can,  in  con- 
templation of  law,  be  uttered,  without  author- 
ity, in  the  interest  of  another,  or  if  a  benefit 
can  be  received  from  a  slander  uttered  in 
one's  behalf,  such  Interest  or  benefit  would 
generally,  if  not  in  every  case,  be  so  remote 
that  a  legal  Investigation  should  not  be  enter- 
ed into  for  the  purpose  of  connecting  the 
interest  or  benefit  with  the  slander.  The 
headnote  and  the  language  of  Presiding  Jus- 
tice Lumpkin  in  the  opinion  in  Ozbom  v. 
Woolwortb  must  be  taken  in  the  light  of  the 
questions  then  under  consideration,  and  there 
was  nothing  In  that  case  to  call  for  a  ruling 
on  the  question  whether  a  partnership  would 
be  liable  for  a  tort  committed  by  one  of  its 
members  under  the  direction  and  express  au- 
thority of  all  tlie  members. 

2.  As  it  was  distinctly  alleged  in  the  pe- 
tition that  the  partnership,  the  individual 
members  thereof,  and  Rogers,  the  sheriff,  con- 
federated and  conspired  together  for  the  pur- 
pose of  injuring  the  plaintiff  in  instituting 
and  carrying  on  the  prosecution  which  was 
the  foundation  of  the  action,  there  was  no 
merit  in  a  demurrer  that  th^ e  was  a  mis- 


Johider  of  parties  defendant   Cheney  ▼.  Pow- 
eU,  88  6a.  629,  634,  15  S.  B.  750. 

8.  It  was  not  only  proper,  but  In  ths 
present  case  it  was  necessary,  so  far  as  ths 
liability  of  the  partnership  was  concerned, 
that  the  plahitlfl  should  allege  that  the  prose- 
cution was  Instituted  and  carried  on  in  fur- 
therance of  the  partnership's  interests;  and 
it  was  therefore  proper  that  the  plaintiff 
should  allege  exactly  in  what  way  the  part- 
nership was  involved  in  the  matter  which  was 
the  foundation  of  the  prosecution.  Those  por- 
tions of  the  original  petition  relating  to  the 
manner  in  which  the  partnership  was  interest- 
ed in  the  prosecution  were  not  subject  to  the 
special  demurrers  filed  to  the  same,  and  the 
amendment  which  was  rejected  should  have 
been  allowed  hi  so  far  as  It  related,  to  this 
matter. 

4.  Before  a  criminal  prosecution  will  give 
rise  to  a  cause  of  action  in  fft  vor  of  the  person 
prosecuted,  against  the  prosecutor,  it  must  not 
only  appear  that  the  prosecution  was  without 
probable  cause,  and  that  damage  en8^^d  there- 
from, but  it  must  also  i4)pear  that  the  prosecu- 
tion was  maliciously  carried  on.  In  Swift  v. 
Witchard,  103  Qa.  IdS,  29  &  B.  762,  It  was  held 
that,  before  a  criminal  prosecu&on  will  be 
actionable,  there  must  at  least  have  been  an 
arrest  and  an  Inquiry  before  a  conunittlng 
court  The  Code  declares  that  aa  inquiry  be- 
fore a  committing  court  or  Justice  of  the  peace 
amounts  to  a  prosecution.  Civ.  Code,  S  3849. 
Where  a  search  warrant  is  issued,  and  un- 
der authority  of  the  same  the  premises  of 
the  person  named  therein  are  searched,  and 
goods  seized  which  are  not  described  In  the 
affidavit  and  the  person  named  therein  Is 
arrested  and  carried  before  a  Justice  of  the 
peace,  and,  after  the  prosecutor  is  allowed  a 
reasonable  time  to  secure  evidence,  he  fails 
to  do  so,  and  in  open  court  annoimoes  that 
the  prosecution  cannot  make  out  a  case  of 
larceny  or  receiving  stolen  goods  against  the 
person  arrested,  and  asks  that  an  order  be 
entered  discharging  the  accused  from  custody, 
and  restoring  to  him  the  property  which  had 
been  wrongfully  seized,  a  prosecution  has 
been  "carried  on,"  within  the  meaning  of 
the  statute,  and,  if  the  same  is  malicious 
and  without  probable  cause,  will  give  the 
person  prosecuted  a  right  of  action  against 
those  who  instituted  and  carried  It  on.  Es- 
pecially would  this  be  true  where  the  hear- 
ing was  continued  from  day  to  day,  and 
pending  the  same  the  accused  was  compel- 
led, in  order  to  obtain  his  liberty,  to  give 
a  bond  for  his  appearance  before  the  magis- 
trate to  answer  the  charge  of  larceny. 

5.  The  Code  provides  that  the  prosecutkn 
must  be  ended  before  the  right  of  action  ac- 
crues, dv.  Code,  §  3860.  Wh»  the  at- 
torneys representing  the  prosecution  announ- 
ced in  open  court  that  they  had  no  evidence 
to  offer  against  the  accused,  and  procure 
an  order  dismissing  the  warrant  and  dischar- 
ging the  accused  from  custody,  and  no  further 
action  was  ever  taken  thereon,  the  prooeco- 
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Uon  was  at  an  end,  within  the  meaning  of 
the  law.  See,  in  this  connection.  Woodruff 
T.  Woodruff,  22  Ga.  237;  Horn  t.  Sima,  02 
Ga.  421.  17  S.  K  670.  The  ruling  in  Harts- 
horn ▼.  Smith,  104  Ga.  285,  30  S.  B.  666,  does 
not  conflict  with  this.  It  was  there  held 
that,  though  one  arrested  upon  a  criminal 
warrant  be  discharged,  the  prosecutioQ  would 
not  be  at  an  end,  it  the  prosecutor  with  due 
diligence  follows  up  and  carries  on  the  prose- 
cution in  a  court  having  Jurisdiction  to  try 
the  case  upon  its  merits;  this,  in  effect,  being 
i  continuation  of  the  original  prosecution. 
In  the  present  case  no  further  action  was 
taken  by  the  prosecutors  after  the  warrant 
was  dismissed  by  the  magistrate. 

6b  If  a  partnership  is  liable  to  be  sued  a« 
such  for  a  malicious  prosecution,  it  will  also 
be  liable  to  be  sued  in  the  same  manner, 
under  similar  circumstances,  for  a  malicious 
arrest,  as  the  two  causes  of  action  are  of  a 
kindred '  nature.  Causes  of  action  for  ma- 
licious prosecution,  malicious  arrest,  and  false 
imprisonment,  all  sounding  in  tort,  may  be 
joined  in  the  same  action,  when  the  plaintiff 
and  defendants  in  each  cause  of  action  thus 
joined  are  identical    Civ.  Code.  9  4944. 

7.  The  warrant  upon  which  the  accused 
was  arrested  was  neither  defective  nor  void. 
The  affidavit  complied  with  the  law,  which 
declares  that  a  search  warrant  should  not  is- 
sue except  upon  probable  cause,  supported  by 
oath,  particularly  describing  the  place  or 
places  to  be  searched,  and  the  person  or  i;^r- 
sons  to  be  seized.  Pen.  Code,  §  1243  et  seq. 
Such  being  the  case,  the  imprisonment  result- 
ing from  an  arrest  under  a  warrant  thus  is* 
sued  was  not  a  false  imprisonment  In  Joiner 
T.  Steamship  Co.,  86  Ga.  238,  12  S.  E.  361,  it 
was  held  that  ''where  a  warrant  is  regularly 
and  properly  sued  out,  and  the  prisoner  has 
been  properly  and  legally  arrested  under  it, 
the  imprisonment  cannot  be  false.^'  In  the 
opinion  Mr.  Justice  Blandford  says:  "Where 
the  arrest  is  by  valid  process,  regularly  sued 
out,  action  for  malicious  prosecution  is  the 
only  remedy;"  citing  Melson  y.  Dickson,  63 
Ga.  682;  Riley  v.  Johnston,  13  Ga.  260;  Sewell 
V.  State,  61  Ga.  496.  "It  is  a  rule  of  law  in 
this  connection,  which  admits  of  no  excep- 
tion, that,  where  there  is  an  arrest  on  a 
valid  warrant,— one  neither  void  nor  voidable, 
—it  is  not  a  false  imprisonment,  and  no  lia- 
bility is  incurred  by  any  person  whomsoever, 
whether  immediately  or  only  remotely  con- 
nected therewith.  And  the  rule  applies,  no 
matter  how  corrupt  or  unfounded  or  mis- 
taken the  motives  which  Induced  the  issu- 
ance or  execution  of  the  warrant  may  liave 
been.**  12  Am.  &  Bug.  Bnc.  Law  (2d  Ed.) 
730;  740,  and  cases  there  cited.  The  ruling 
in  86  Ga.,  supra,  does  not  in  any  manner  con- 
flict with  the  decision  in  Thorpe  v.  Wray,  68 
Ga.  359.  While  the  headnote  in  the  latter 
case  says  that  the  unlawful  detention  of  an- 
other, though  under  a  warrant,  will  give  a 
right  of  action  if  done  in  bad  faith,  an  exam- 
ination of  the  facts  of  the  case  and  the  opin- 


ion will  show  that  the  decision  was  placed 
upon  the  distinct  ground  that  the  warrant 
was  void.  Even  in  a  case  where  the  warrant 
is  defective  or  void,  the  Imprisonment  there- 
under would  not  give  rise  to  an  action  for 
false  imprisonment,  if  the  party  suing  aut 
the  warrant  acted  in  good  faith,  and  the  of- 
ficer executing  the  same  acted  In  like  man- 
ner. Qv.  Code,  §  3852.  The  court  below 
committed  no  error  in  sustaining  the  demur- 
rer to  the  petition,  so  far  as  the  count  which 
claimed  damages  for  false  imprisonment  was 
concerned. 

8.  Error  is  assigned  in  the  bill  of  excep- 
tions upon  the  refusal  of  the  court  to  strike 
the  answer  of  the  defendants.  No  ruling  will 
be  now  made  on  the  question  as  to  whether 
the  answer  set  up  a  sufficient  defense  to  the 
action.  If  the  court  below  passed  upon  this 
question  at  all,  it  was  in  an  irregular  way. 
It  must  have  passed  on  the  question  either 
before  considering  the  demurrers  to  the  pe- 
tition, which  would  have  been  irregular,  or  it 
must  have  heard  demurrers  to  the  answer 
after  the  petition  was  dismissed,  which 
would  have  been  without  authority.  When 
the  petition  was  dismissed  the  whole  case 
went  out,  and  there  was  nothing  left  to  an- 
swer. In  either  view  the  question  is  not 
properly  before  this  court  for  decision.  The 
proper  practice  where  there  are  demurrers 
filed  to  both  the  petition  and  the  answer  is  to 
first  consider  the  demurrer  to  the  petition. 
If  this  is  sustained,  the  demurrer  to  the  an- 
swer need  not  be  considered.  Direction  will 
be  given  that  all  questions  relating  to  the 
sufficiency  of  the  answer  be  left  open  until 
another  hearing. 

9.  The  court  erred  in  sustaining  the  de- 
murrers so  far  as  the  counts  for  malicious 
prosecution  and  malicious  arrest  were  con- 
cerned. These  counts  were  not  subject  to 
any  of  the  objections  set  up  in  the  demurrers 
thereto,  either  general  or  special.  There  was 
no  error  in  sustaining  the  demurrers  to  the 
count  for  false  imprisonment  Direction  will 
be  given  that  the  case  be  reinstated  as  to  the 
counts  for  malicious  prosecution  and  mali- 
cious arrest,  and  that  the  count  for  false 
imprisonment  stand  as  stricken.  Judgment 
reversed,  with  directions.  All  the  justices 
concurring,  except  FISH,  J„  absent  on  ac- 
count of  sickness. 


(Ul  Ga.  32) 

WOOD  et  al.  r.  COLLINS. 

(Supreme  Court  of  Georgia.    June  5,  1900.) 

EXEMPTIONS— OBJECTIONS  TO  ALLOWANCE- 
AMENDMENT— VAL,U  ATI  ON  OP  HOMESTEAD- 
APPLICATION  BY  WIPE  —  INSTRUCTIONS  — 
NEW  TRIAL. 

1.  A  creditor  who  files  objections  to  the  al- 
lowance of  an  exemption  on  the  ground  that 
specified  articles  of  personalty  were  omitted 
from  the  schedule,  should,  on  the  trial,  be  con- 
fined to  the  articles  mentioned  in  his  objec- 
tions, and  should  not  be  allowed  to  show  by 
evidence  that  other  articles  of  personalty  were 
omitted  from  the  schedule. 
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2.  Ad  amendment  to  inch  objections,  which 
merely  in  loose  and  general  terms  alleged  that 
the  head  of  the  family  owned  property  not 
scheduled,  some  of  which  consisted  of  debts 
owing  to  him  by  persons  unknown  to  the  ob- 
jector, without  further  specifying  or  describing 
the  property  charged  to  have  been  omitted,  was 
properly  disallowed  for  want  of  fullness  and 
certainty  in  these  respects. 

3.  It  is  not  incumbent  on  the  applicant  for  a 
homestead  to  fix  the  Taluation  of  the  real  es- 
tate sought  to  be  set  apart.  This  duty  de- 
Tolves  upon  the  surveyor,  his  Taluation  being 
subject  to  review  by  appraisers. 

4.  Though  a  gift  of  money  or  other  property 
by  an  insolvent  to  his  wife  would  be  void  as 
to  creditors,  it  would  be  ^ood  as  to  the  wife; 
and,  if  she  had  actually  disposed  of  such  mon- 
ey or  property  before  applying  for  an  exemp- 
tion out  of  the  husband  B  property,  her  failure 
to  include  what  was  given  her  in  the  schedule 
will  not  vitiate  her  application,  when  it  did 
not  appear  that  the  ^ift  was  made  in  antici- 
pation of  the  application,  and  for  the  purpose 
of  concealing  the  property. 

6.  A  failure  to  charge  a  proposition  of  law 
applicable  to  the  case  cannot  be  taken  advan- 
tage of  by  assigning  error  on  a  charge  that  is 
abstractly  correct. 

6.  Striking  a  ground  of  a  motion  for  a  new 
trial,  which  alleged  an  act  or  omission  on  the 
part  of  the  judge,  is  the  equivalent  of  refusing 
to  certify  to  its  correctness,  and  so  doing  is  not 
reviewable  here. 

7.  While  the  judge  should  have  instructed 
the  jury  to  find  first  whether  any  of  the  prop- 
erty described  in  the  objections  should  have 
been  embraced  in  the  schedule,  and,  if  so, 
was  the  applicant  guilty  of  a  willful  fraud  in 
concealing  the  same,  a  charge  which  restricted 
them  to  finding  what  was  fraudulently  omit- 
ted would  not  be  cause  for  a  new  trial,  when 
the  evidence  demanded  a  finding  that  none  of 
the  property  embraced  in  the  objections  should 
have  been  included  In  the  schedule. 

(SyUabuB  by  the  Court.) 

Error  from  superior  court  Mootgomeiy 
county;  0.  C.  Smith,  Judge. 

Application  of  Catherine  Collins  for  the 
setting  apart  of  homestead  and  exemption 
of  personalty.  J.  S.  Wood  &  Bro.,  creditors 
of  her  deceased  husband,  appealed  from  the 
Judgment  to  the  superior  court,  and  from  its 
decision  bring  error.    Affirmed. 

J.  H.  Martin,  for  plaintiffs  in  error.  H. 
W.  Carswell,  for  defendant  in  error. 

COBB,  J.  Mrs.  Collins  made  an  applica- 
tion for  the  setting  apart  of  a  homestead 
and  exemption  of  personalty  out  of  the  prop- 
erty of  her  husband  as  the  head  of  a  family 
consisting  of  herself  and  her  minor  children, 
it  being  alleged  that  he  refused  to  make  the 
application.  The  realty  sought  to  be  set  apart 
consisted  of  a  tract  of  land  containing  341 
acres,  and  the  schedule  of  personalty  consist- 
ed of  numerous  items,  with  the  value  of 
each  afi^ed,  aggregating  $551.  The  afildavit 
of  the  surveyor  was  to  the  effect  that  the 
land  sought  to  be  exempted  was  worth  |1,- 
000.  Wood  &  Bro.,  creditors  of  Collins,  filed 
objections  to  the  proceeding  on  the  grounds 
that  the  land  was  worth  |2,500  instead  of 
11,000,  and  the  personalty  contained  in  the 
schedule  was  worth  $200  more  than  the 
amount  therein  stated,  and  that  the  schedule 
Md  not  contain  *'a  full  disclosure  of  the  per- 


sonalty  of  said  W.  W.  Collins,  because  It 
does  not  contain  $300  cash,  and  one  pistol, 
value  115."  Appraisers  were  appointed,  who 
made  a  return  that  the  realty  was  worth 
11,000,  and  the  personalty  $493.75.  Wood  & 
Bro.  entered  an  appeal  to  the  superior  court 
The  case  came  on  for  trial  in  that  court, 
and  the  result  was  a  verdict  finding  "the 
land  to  be  worth  $1,000,  and  no  personal 
property  fraudulently  left  out  of  the  sched- 
ule." The  case  is  here  upon  a  bill  of  except 
tions  sued  out  by  Wood  &  Bro.  assigning  er- 
ror upon  the  refusal  of  the  court  to  grant 
a  new  trial  in  the  case  at  their  instance. 

1.  It  is  the  duty  of  one  who  claims  the 
benefit  of  the  law  allowing  the  setting  apart 
of  a  homestead  and  exemption  of  personalty 
to  act  in  perfect  good  faith,  and  to  that  end 
he  must  "make  a  full  and  fair  disclosure 
of  all  the  personal  property,  including  money, 
stocks,  and  bonds  of  which  he  may  be  pos- 
sessed at  the  time"  his  application  for  ex- 
emption is  made.  If  a  debtor  is  "guilty  of 
willful  fraud  in  the  concealment  of  part  of 
his  property  from  his  creditors,"  the  law  im- 
poses as  the  penalty  upon  him  that  he  shall 
lose  the  benefit  of  his  exemption,  so  far  as 
the  rights  of  creditors  whose  debts  were  in 
existence  at  the  dat^  of  the  application  are 
concerned.  Civ.  Code,  I  2830.  The  section 
above  cited  does  not,  in  terms,  apply  to  a 
case  where  the  application  is  made  by  the 
wife  to  have  the  exemption  set  apart  out. 
of  the  property  of  the  husband;  but  It  would 
seem  that,  when  the  wife  is  the  applicant, 
and  she  willfully  omits  from  the  schedule 
filed  by  her  property  belonging  to  her  hus- 
band which  is  subject  to  the  payment  of  his 
debts,  the  penalty  which  the  law  imposes 
upon  her  husband  if  he  is  the  applicant  and 
guilty  of  such  conduct  should  also  fall  upon 
her.  In  having  the  exemption  set  apart  she 
claims  through  him,  and,  construing  the  law 
in  relation  to  homesteads  and  exemptions  in 
its  entirety,  it  seems  clear  that  when  the 
wife  is  the  applicant  she  is  charged  with 
the  same  duties  and  subject  to  the  same  pen- 
alties that  the  law  imposes  upon  the  husband 
when  guilty  of  fraudulent  conduct.  Indeed, 
the  law  goes  even  further  than  this,  and 
makes  the  wife  responsible  for  the  fraud  of 
her  husband  in  concealing  his  property;  and, 
if  any  property  be  left  out  of  the  wife's  sched- 
ule through  the  fraud  of  the  husband,  even 
though  the  wife  was  no  party  to  the  fraud, 
and  was  ignorant  of  it,  she  will  have  to  sulfer 
the  penalty  which  the  law  imposes  upon  tlhe 
husband  when  he  Is  the  applicant  Klrtlajnd 
V.  Davis,  43  Ga,  318.  Creditors  are  permitlW 
to  object  to  the  schedule  for  want  of  so|ffi- 
ciency  and  fullness,  or  for  fraud  of  any  kiipd, 
as  well  as  to  dispute  the  valuation  <^  tue 
personalty,  the  propriety  of  the  survey,  lor 
the  value  of  the  land;  but  they  are  reqoirlpd 
to  "specify"  their  objections  in  writing.  ClVr. 
Code,  §  2836.  The  purpose  in  requiring  tl^ 
objection  to  be  thus  specified  is  that  the  a| 
pllcant  may  remove  it  by  amendment 
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well  taken,  or  may  be  In  a  position  to  in- 
telligently combat  it  if  he  does  not  admit 
tbat  it  is  well  founded.  When  the  schedule 
Is  objected  to  for  want  of  fullness  or  suf- 
ficiency, the  objections  must  put  the  appli- 
cant on  notice  of  what  he  is  charged  with 
having  omitted,  describing  with  reasonable 
certainty  the  property  claimed  to  be  omitted. 
When  this  is  done,  the  issue  to  be  tried  is 
whether  the  articles  described  in  the  obJe<N 
tions  were  the  property  of  the  applicant,  or 
person  out  of  whose  property  the  exemption 
Is  sought,  at  the  date  of  the  application, 
and,  if  so,  whether  such  articles  were  con- 
cealed by  the  willful  fraud  of  the  applicant 
If  the  jury  find  that  the  property  described 
In  the  objections  was  omitted  from  the  sched- 
ule without  any  fraudulent  intent,  and  it  is 
thereafter  delivered  up,  the  fact  that  it  was 
omitted  would  not  defeat  the  application. 
If.  on  the  other  hand,  the  property  described 
in  the  objections  was  omitted  in  consequence 
of  a  willful  and  fraudulent  intent  to  conceal 
the  same,  then  the  application  would  be  de- 
feated, and  the  applicant  would  lose  the  bene- 
fit of  the  exemption  so  far  as  "pre-existing 
creditors'*  were  concerned.  Such  being  the 
result  of  a  finding  that  property  had  been 
omitted  from  the  schedule,  it  is  not  only  not 
unreasonable,  but  it  is  entirely  proper,  that 
the  objections  should  be  so  framed  that  the 
applicant  would  know  exactly  what  charge  he 
has  to  meet;  and  the  objector  should  be  held 
to  strict  proof  of  the  charge  as  made  In  the 
obJecti<xis.  The  objectors  in  this  case  having 
alleged  that  the  omissions  in  the  schedule  con- 
sisted of  $300  cash  and  a  pistol  worth  $15, 
there  was  no  error  in  requiring  them  to  con- 
fine the  proof  to  these  Items,  nor  in  charging 
the  Jury,  in  effect,  that  their  investigations  on 
this  branch  of  the  case  must  be  confined  to 
the  question  whether  either  of  these  items 
was  omitted.  The  rulings  in  Torrance  v. 
Boyd,  63  Ga.  23,  and  McNally  v.  Mulherin,  79 
Ga.  614,  4  S.  B.  332,  did  not  in  any  manner 
relate  to  the  sufficiency  of  the  pleadings. 

2.  The  objectors  offered  an  amendment  to 
their  objections,  in  which  they  set  forth  that 
sundry  parties  unknown  to  objectors  were  in- 
debted to  Collins,  and  by  the  collusion  and 
fmud  of  Collins  and  his  wife  all  reference  to 
these  debts  was  omitted  from  the  schedule, 
and  tbat  the  schedule  did  not  contain  a  full 
and  fair  disclosure  of  the  property  of  Collins, 
and  that  his  property  had  not  in  good  faith 
been  delivered  up,  but  had  been  in  part  fraud- 
ulently concealed.  The  court  refused  to  allow 
this  amendment,  for  the  reason  that  its  alle- 
gations did  not  state  what  property  was  omit- 
ted, and  were  not  sufficient  to  put  the  appli- 
cant on  notice  of  what  she  was  to  meet  at  the 
trial.  That  there  was  no  error  in  this  ruling 
will  sufficiently  appear  from  what  has  already 
been  said  in  this  opinion. 

8.  The  judge  charged  the  jury  as  follows: 
*^  charge  you  that  the  applicant  would  have 
nothing  to  do  with  the  value  of  the  land.  The 
law  requires  the  surveyor  to  survey  the  land. 


and  to  value  it,  under  oath,  and,  if  that  was 
done,  and  the  caveators  were  dissatisfied, 
then  appraisers  should  be  appointed  to  ap- 
praise the  land.  The  applicant  could  have 
nothing  to  do  with  putting  a  value  on  it" 
The  court  then  read  the  jury  Code,  M  2828, 
2830,  2884,  2836,  2837,  and  2838.  This  charge 
is  assigned  as  error,  ''because  it  misstated  the 
law,  and  is  also  an  expression  of  opinion  on 
the  evidence  in  the  case."  The  charge  is  not 
subject  to  either  of  the  objections  made.  If 
there  is  in  it  any  opinion  on  the  evidence  in 
the  case,  we  have  not  been  able  to  discover  it 
That  it  is  not  the  duty  of  the  applicant  for  a 
homestead  to  value  the  land  .sought  to  be  set 
apart,  but  that  that  duty  devolves  upon  the 
surveyor,  subject  to  review  by  appraisers, 
clearly  appears  from  the  sections  of  the  Code 
which  were  read  by  the  judge  as  a  part  of  the 
charge  excepted  to.  See  Civ.  Code,  H  2828- 
2834. 

4.  If  a  husband,  who  is  Insolvent,  make  a 
gift  of  money  or  other  property  to  his  wife, 
the  gift  is  void  as  to  creditors,  but  is  good 
as  to  the  wife.  If,  subsequently  to  such 
gift,  the  wife  applies  for  a  homestead  and 
exemption  to  be  set  apart  out  of  the  hus- 
band's property,  the  failure  on  her  part  to 
include  in  the  schedule  the  money  or  other 
personalty  which  was  the  subject  of  the 
gift  would  not  invalidate  the  homestead,  un- 
less it  be  affirmatively  shown  that  the  al- 
leged gift  was  made  in  anticipation  of  the 
application,  and  was  the  result  of  a  collu- 
sive arrangement  between  the  husband  and 
wife  to  willfully  conceal  the  property  from 
the  creditors.  Especially  would  such  omis- 
sion not  affect  the  application  when  it  ap- 
peared, as  it  did  in  the  present  case,  that 
the  wife  had  disposed  of  the  property  that 
had  been  given  her  before  the  filing  of  the 
application,  and  there  was  nothing  to  indi- 
cate that  the  property  was  given  to  her  with 
a  fraudulent  Intent;  at  least  not  so  far  as 
the  application  for  a  homestead  was  con- 
cerned. The  creditors  could  have  followed 
the  property  in  the  hands  of  the  wltif  if 
they  had  seen  proper  to  do  so,  and  this  was 
the  extent  of  their  rights  under  the  facts  of 
the  present  record.  The  charge  of  the  judge 
was  In  substantial  accord  with  what  is  now 
ruled,  and  it  was,  therefore,  not  erroneous, 
as  claimed. 

5.  The  motion  for  a  new  trial  contained 
an  assignment  of  error  upon  the  following 
charge:  "I  further  charge  you,  gentlemen 
of  the  jury,  that  if  you  find  that  it  was  not 
fraudulently  left  out  and  not  done  to  de- 
fraud creditors,  and  it  was  done  in  the  ut- 
most good  faith  on  the  part  of  the  applicant 
it  would  not  void  It  if  you  find  that  it  was 
not  left  out  for  the  purpose  of  defrauding 
creditors.  It  is  for  you  to  say  whether  or 
not  it  was  intended  to  defraud  creditors,  if 
you  find  anything  was  left  out"  The  ob- 
jections to  the  charge  were  In  the  following 
language:  "Articles  could  not  have  been  left 
out  in  good  faith.    The  omission  of  articles 
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from  the  Bcbedule  and  tbe  failure  to  put 
them  in  after  their  attention  has.been  called 
to  it,  or  any  effort  to  do  it,  was  in  itself 
fraud;  and  it  waa  not  a  question  for  the 
jury  to  say  whether  or  not  it  was  intended 
to  defraud  creditors.  The  fact  of  leaving 
out,  by  itself,  is,  under  the  law,  a  fraud,  un- 
less satisfactorily  explained,  and  the  conse- 
quences repaired."  The  charge  complained 
of  contained  a  correct  abstract  proposition 
of  law.  See  Torrance  t.  Boyd,  68  Ga.  23. 
The  complaint  is  not  that  what  is  charged 
is  not  the  law,  or  not  applicable  to  the  case, 
but  that  another  principle  of  law  should 
have  been  charged  in  addition  to  what  was 
charged.  A  failure  to  charge  cannot  be 
taken  advantage  of  in  this  way.  See  Lucas 
V.  State  (Ga.)  36  S.  B.  87. 

6.  The  bill  of  exceptions  recites  that  one 
ground  of  the  motion  for  a  new  trial  was  as 
follows:  "Because  the  court  failed  to  charge 
the  jury  to  find  whether  any  of  the  property 
bad  been  left  out  from  the  schedule,  and 
the  legal  effect  of  omitting  such  property 
from  the  schedule  without  placing  it  in  by 
amendment,  or  otherwise,  when  attention 
was  called  to  it;**  and  that  '*the  court  struck 
out  this  ground,"  and  this  action  of  the 
court  is  assigned  as  error.  The  matter 
stands  thus:  A  motion  for  a  new  trial  is 
presented  to  the  judge,  and  he  strikes  out 
a  ground  which  alleges  that  he  failed  to  do 
a  certain  thing.  This  action  on  his  part  is 
equivalent  to  saying  that  he  did  not  so  fail, 
and  is,  in  effect,  a  refusal  to  certify  the 
ground.  The  ground,  not  being  certifledi 
cannot  be  considered;  and,  as  the  judge 
practically  says  that  the  statement  In  the 
ground  is  not  true,  of  course  he  did  not  err 
in  refusing  to  certify  the  ground.  The  point 
sought  to  be  raised  in  this  ground  is  the  one 
which  the  movant  attempted  to  raise  in  the 
ground  of  the  motion  dealt  with  in  the  pre- 
ceding division  of  this  opinion. 

7.  Error  is  assigned  upon  the  following 
charge:  *'If  you  find  that  there  has  been 
any  personal  property  left  out  fraudulently, 
as  I  have  Instructed  you  to  mention  It,  and 
say  that  'We,  the  jury,  find  that'  such  and 
such  personal  property  Ms  left  out  fraudu- 
lently.' "  This  charge  was  error,  for  the 
reason  that  the  jury  should  have  been  in- 
structed to  return  a  verdict  finding—First, 
whether  any  of  the  property  described  In  the 
objections  should  have  been  embraced  in  tbe 
schedule;  and,  second,  if  so,  was  the  appli- 
cant guilty  of  a  willful  fraud  in  concealing 
the  same?  The  error  was,  however,  harm- 
less in  the  present  case,  for  the  reason  that 
the  evidence  demanded  a  verdict  that  none 
of  the  property  mentioned  in  the  objections 
should  have  been  embraced  in  the  schedule. 

8.  The  request  to  charge  which  was  re- 
fused was  covered  by  the  general  charge  in 
almost  the  language  of  the  request.  On  one 
of  the  main  Issues  in  the  case,  the  evidence, 
as  has  been  seen,  demauued  a  verdict  In  fa- 
.vor  of  the  applicant.    A  verdict  in  her  favor 


on  all  of  the  issues  was  warranted,  and 
there  was  no  error  which  required  the  grant- 
lug  of  a  new  trial.  Judgment  affirmed.  All 
the  justices  concurring,  except  FISH»  J^  ab- 
sent on  acount  of  sickness. 


(lU  Oa.  846) 

WHITLEY    GROCERY   CO.    ▼•    WALKER. 
(Supreme  Court  of  Georgia.    June  7,  1000.) 

WRIT  OF  ERROR— BILL  OF  BXCBPTIONS— 
SBRVICB. 
An  acknowledgment  of  service  of  a  bill 
of  exceptions  entered  thereon  before  the  same 
was  certified  by  the  trial  judge  constitutes  no 
such  service  of  the  paper  as  the  law  requires. 
In  such  a  case  the  writ  of  error  must  be  dis- 
missed; and  this  is  so,  though  no  notice  of  the 
motion  to  dismiss  was  given  to  counsel  for  the 
plaintiff  in  error.  Seliger  v.  Ooker,  31  8.  B. 
185,  105  Ga.  512,  and  cases  cited. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Irwin  county: 
a  G.  Smith,  Judge. 

Action  between  the  Whitley  Grocery  Com- 
pany and  W.  M.  Walker.  From  the  judg- 
ment the  grocery  company  brings  error.  Dis- 
missed. 

D.  B.  Jay,  for  plaintifP  in  error.  W.  F. 
May  and  B.  W.  Ryman,  for  defendant  In  er- 
ror. 

PER  CURIAM.    Writ  of  error  dismissed. 

FISH,  J.,  absent  on  account  of  sidcneaa. 


auOtt.102) 

EVANS  V.  NAPIER  et  aL 

(Supreme  Court  of  Georgia.    June  7.  1900.) 

CONDITIONAL  SALB-RECORD-BONA  FIDSa- 
CLAIM   CASE. 

1.  Where  one  delivers  to  another  a  certain 
amount  of  money  with  which,  as  his  agent,  to 
purchase  live  stock,  and  the  purchase  is  accord- 
ingly made,  the  title  to  the  stock  vests  in  the 
principal ;  and  if  he  agrees  that  the  agent  shall 
use  the  stock  for  a  certain  rental,  and  further 
agrees  that  the  agent  may,  whenever  he  de- 
sires to  do  so,  purchase  the  stock  from  the 
principal  for  the  cost,  with  interest,  this  latter 
agreement  is  not  a  sale  with  reservation  of  ti- 
tle, and  need  not  be  recorded,  under  section  2776 
of  the  Civil  Code. 

2.  The  fact  that  the  agent  made  and  delit- 
ered  to  the  principal  a  biU  of  sale  of  the  stock 
does  not  estop  the  principal  to  set  up  the  aboTe- 
stated  facts.  The  intention  of  the  parties  and 
the  bona  fides  of  the  transaction  is  a  Question 
for  the  determination  of  the  jury. 

3.  It  was  therefore  error,  in  a  daini  case, 
to  refuse  an  amendment  offered  by  the  claim- 
ant, and  averring  the  above^tated  facts. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilkinson  coun 
ty;  John  C.  Hart,  Judge. 

Action  by  Napier,  Worsbam  &  Oo.  ag&inst 
one  Beck.  Judgment  for  plaintiffs.  On  levy 
of  execution,  Samuel  Evans  filed,  claim.  Judg 
ment  for  plaintiffs,  and  claimant  brings  error. 
Reversed.  ^ 

.    Allen  &  Pottle,  for  plaintiff  in  error«    J. 
W-  Lludsey,  for,,  defendants  :.|i|  aiTQr*:  .,  . 
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SIMMONS,  a  J.  It  appears  fiom  t^  rec-, 
ord  that  Napier,  Worsbam  &  Oo.  obtained,  in 
October,  18S)3,  a  Judgment  against  Beck,  and 
bad  execution  issued  tbereon.  This  execu- 
tion was,  in  December,  1806,  lerled  upon 
certain  lire  stoclc  then  in  tbe  possession  ot 
Beck.  SIvans  filed  a  claim,  asserting  that 
the  property  belonged,  not  to  Beck,  the  de- 
fendant, but  to  him.  When  the  claim  case 
came  on  for  trial,  Evans  offered  to  amend  his 
claim  by  averring  that  fai  April,  1898,  Beck 
applied  to  him  for  live  stock  with  which  to 
conduct  a  farm;  that  Evans  declined  to  fur- 
nish the  stock  because  he  knew  of  the  judg- 
ment against  Beck;  that  he  subsequently 
agreed  with  Beck  that  he  would  furnish  $500 
with  which  Beck  was  to  go  into  tbe  mar- 
ket, and,  as  his  agent,  purchase  the  live 
stock  he  desired;  that,  under  the  agreement. 
Beck  was  to  have  the  use  of  the  stock  at  a 
reasonable  rental,  and  was  to  be  allowed,  if 
he  within  a  reasonable  time  desired  to  do  so, 
to  purchase  the  stock  from  Evans  for  the 
cost  price,  with  interest  thereon;  that  Beck 
took  the  money,  purchased  tbe  stock  as 
agreed,  and  kept  possession  of  it;  that  he 
had  never  purchased  the  stock  from  Evans, 
and  the  title  remained  in  l!<vans;  that  the 
stock  was  purchased  from  divers  and  sundry 
.  persons^  whom  Evans  did  not  know;  and 
that,  in'  order  to  keep  a  record  of  the  trans- 
action, Evans  took  from  Beck  a  bill  of  sale 
of  the  stock.  This  amendment  was  objected 
to,  the  court  sustained  the  objection,  and  re- 
fused to  allow  the  amendment,  and  there- 
upon directed  a  verdict  finding  the  property 
subject  Evans  filed  his  bill  of  exceptions, 
claiming  that  the  court  erred  in  refushig  to 
allow  the  amendment  and  in  directing  a 
verdict  against  the  claimant 

It  was  claimed  by  counsel  for  the  defend- 
ants in  error  that  the  judgment  disallowing 
the  amendment  was  right  for  two  reasons: 
(1)  That  the  facts  alleged  in  the  amendment 
showed  a  conditional  sale  by  Evans  to  Beck, 
and  that  the  contract  of  sale  had  never  been 
reduced  to  writing  and  recorded,  as  required 
by  section  2776  of  the  Civil  Code;  and  (2) 
that  Evans  was  estopped  to  set  up  this  de- 
fense, because  he  had  received  the  bill  of 
sale  from  Beck,  and  thereby  admitted  that 
the  title  to  the  property  was  in  Beck  at  the 
time  the  bill  of  sale  was  executed. 

1.  Tbe  facts  alleged  in  the  amendment  of- 
fered did  not  show  that  there  was  a  sale  of 
any  kind  by  Evans  to  Beck.  The  former  fur- 
nished the  money  to  the  latter  as  his  agent, 
and  allowed  Beck  the  use  of  the  property 
purchased.  Evans  further  agreed  to  sell  to 
Beck  the  stock,  if,  within  any  reasonable 
time,  he  desired  to  make  the  purchase;  Beck 
in  the  meantime  paying  a  reasonable  rental. 
Thus,  there  was  no  sale  to  Beck,  but  only  an 
option  on  Beck's  part,  with  no  binding  con- 
tract Under  this  agreement,  Evans  or  Beck 
could  either,  at  any  time,  have  brought  their 
relations  to  an  end.  The  transaction  was  a 
mere  bailment    In  the  case  of  Wiggins  t. 


Tumlln,  W  Ga.  763,  23^  8.  B.  75,  COpeland- 
delivered  to  Shannon  a  wagon  and  two 
mules,  with,  the  understanding  that.  If  the. 
wagon  and  mules  suited  Shannon,  they  would 
make  a  sale  of  them  at  an  agreed  price,  and 
would  then  execute  papers  reserving  title 
in  Copeland  until  payment;  and  this  court 
held  that  this  constituted  a  mere  bailment, 
and  that  it  did  not  become  a  sale  until  Shan- 
non desired  to  purchase  the  property,  and  ex- 
ecuted a  note*  secured  by  mortgage,  in  pay- 
ment, and  that  the  title  did  not  pass  to  Shan- 
non until  the  contract  of  sale  had  been  thus 
Doade  and  completed.  This  ruling  was  ap- 
proved in  Harp  v.  Guano  Ck>.,  90  Ga.  762,  27 
S.  E.  181.  In  the  present  case  we  think  there 
was  no  sale  at  all,  under  the  allegations  of 
the  offered  amendment  There  was  there- 
fore no  sale  with  reservation  of  title,  and  the 
agreement  was  not  such  as  is  required  by 
section  2776  of  the  Civil  Ck)de  to  be  re- 
corded. 

2.  The  acceptance  by  Evans  of  the  bill 
of  sale  from  Beck  does  not  estop  him  to  set 
up  the  true  relation  between  him  and  Beck 
and  the  circumstances  surrounding  the  trans- 
action. It  will  be  remembered  that  this  liti- 
gation is  not  between  Evans  and  Beck,  but 
between  Evans- and  parties  who  had  obtain- 
ed judgment  against  Beck  long  prior  to  tbe 
execution  of  this  bill  of  sale.  The  plaintiffs 
in  fi.  fa.  were  not  parties  to  the  bill  of  sale, 
and  did  not  In  any  way  act  upon  the  fact 
that  Beck  executed  the  bill  of  sale  and  that 
Evans  accepted  it  They  were  not  in  any 
manner  hurt  by  the  conveyance,  or  led  by  it 
to  do  anything  to  their  disadvantage;  It  is 
said  by  Herman  In  his  work  on  Estoppel  (vol- 
Tune  1.  §  7,  par.  6):  "Nobody  ought  tO  be 
estopped  from  averring  the  truth  or  assert- ^ 
Ing  a  just  demand,  unless  by  his  acts  or 
words  or  neglect  his  now  averring  the  truth 
or  asserting  the  demand  would  work  some 
wrong  to  some  other  person  who  has  bee  d 
induced  to  do  something,  or  to  abstain  from ' 
doing  something,  by  reason  of  what  he  has. 
saici  or  done,  or  omItte(i  to  say  or  do."  We 
think  that  there  was  no  estoppel  arising  from 
the  facts  alleged  in  the  amendment  offei«ed 
by  the  claimant  and  that  the  latter  had  the 
right  to  show  the  circumstances  under  which 
the  bill  of  sale  was  executed.  He  could  show 
that  although  he  accepted  this  conveyance 
from  Beck,  the  latter  had  really  no  title  to 
convey.  Of  course,  his  acceptance  could  be 
ti-eated  by  the  plaintiffs  in  fi.  fa.  as  an  ad- 
mission that  the  title  Lad  theretofore  been  in 
Beck.  It  would  then  be  for  the  Jury  to 
say  what  such  an  admission  was  worth  un- 
der the  circuihstances  and  facts  proved,  and 
to  find  as  to  the  true  relation  of  the  parties 
and  the  bona  fides  of  the  transaction.  We 
think  that  the  facts  alleged  made  a  question . 
for  the  jury,  and  not  for  the  judge,  and  did 
not  in  any  way  estop  the  claimant  to  set  up 
the  truth  of  the  transaction.  This  court, 
in  discussing  almost  this  identical  question, 
in  the  case  of  Sims  v.  Dorsey,  61  Ga.  488, 
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8aJd:  *'In  the  trial  of  a  claim  case,  the  prop- 
erty in  qnestlan  being  a  crop  of  corn,  cotton, 
etc.,  produced  on  the  clalmantfs  land  by  the 
labor  of  the  defendant  In  fl«  fa.,  the  claim- 
ant la  not  estopped  to  set  np  that  the  defend- 
ant in  IL  fa.  was  not  his  tenant,  but  cultivat- 
ed the  land  aa  a  mere  creeper,  though  he 
took  from  him,  while  the  crop  was  growing, 
a  landlord's  lien  thereon  for  proylsions  and 
supplies,  and,  after  the  crop  matured,  sued 
out  a  distress  warrant  against  him  for  rent, 
and  caused  said  warrant  to  be  levied  upon 
the  crop.  These  acts,  though  of  great  f(»ce 
as  evidence  on  the  question  of  title  to  the 
crop,  did  not  prejudice  the  plalntiflF  in  fi.  fa. 
so  as  to  work  an  estoppel  in  his  favor;  it  not 
appearing  that  they  induced  him  to  extend 
the  credit  by  which  the  defendant  became 
his  debtor,  or  in  any  way  lessened  his  se- 
curity or  affected  his  interest  See  Davis  v. 
Collier,  13  Ga.  486.  The  claimant  had  a 
right  to  explain  and  account  for  them,  and 
thus  harmonize  them  with  his  final  position, 
that  the  title  to  the  crop  was  in  himself,  and 
so  remained."  See,  also,  Darke  v.  Bush,  57 
Ga.  180. 

8.  For  the  reasons  given,  we  think  that 
the  court  erred  in  refusing  to  allow  the 
amendment  offered  by  the  claimant.  Judg- 
ment reversed.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  account  of  alck- 
ness. 


(Ui  Ga.sff) 

NICHOLSON  V.  QORDY. 

(Supreme  Court  of  G^rgia.    June  7,  10(K).> 

APPEA1.-REVIBW. 

No  error  of  law  having  been  committed. 

and  the  evidence  fully  sustaining  the  verdict 

which  was  rendered,  the  court  did  not  err  in 

overruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chattahoochee 
county;  W.  B.  Butt,  Judge. 

Action  between  Hunt  Nicholson  and  D.  C. 
Gordy,  administrator.  From  the  Judgment, 
Nicholson  brings  error.    Affirmed. 

Leonidas  McLester  and  0.  J.  Thornton, 
for  plaintiff  in  error.  J.  E.  CHiapman  and  G. 
Y.  Tlgner,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


an  Ga.  m) 

OTAPLBTON  et  al.  ▼.  MONROE  et  al. 

(Supreme  Court  of  Georgia.    Jtfne  8,  1900.) 

PAROL  BVIDBNCB— ACTION  ON  NOTE— RBBUT- 
TAL  BVIDENCB. 

L  An  absolute  and  unconditional  promissory 
note  cannot  be  so  changed  by  evidence  of  a 
contemporaneous  parol  agreement  as  to  ingraft 
upon  it  a  condition.    Civ.  Code,  §  3675. 

2.  If,  in  the  trial  of  a  case,  one  party  intro- 
duce immaterial  and  illegal  evidence  without 
objection,  the  other  party  is  not  thereby  enti- 
tled to  introduce,  over  objection,   other  illegal 


evidence  in  rebuttal.     There  can  be  no  equa- 
tion of  errors  in  the  trial  of  a  case.    Woolfolk 
▼.  SUte,  8  S.  B.  724,  81  Ga.  552. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  WUoox  eonnty; 
a  C.  Smith,  Judge. 

Action  by  Lawson  Stapleton  and  others 
against  F.  E.  Monroe  and  others.  Judgment 
for  plalntiflFs.  Defendants  bring  error.  Re- 
versed. 

Eldridge  Cutts  and  Hal  Lawson,  for  plain- 
tiflFs  in  error.  Bankston  &  Cannon,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickneaa. 


(in  Qa.  122) 

FOUNTAIN  et  al.  v.  MILLS  et  at. 

(Supreme  Court  of  Georgia.    June  8,  19(X).) 

ACTION—DISMISSALr-RECBIVBR— DISCHARQB 
-JURISDICTION   OF  ASSETS. 

1.  A  plaintiff  may  dismiss  his  suit  which  is 
pending  in  any  court  of  this  state,  either  in 
term  time  or  vacation,  where  some  right  of 
the  defendant  is  not  prejudiced  thereby;  but 
the  dismissal  by  the  plaintiff  of  an  equitable 
proceeding,  in  which  a  receiver  to  take  charge 
of  the  assets  of  the  defendant  has  been  ap- 
pointed, does  not  necessarily  operate  to  dis- 
charge the  receiver.  He  is  an  officer  of  the 
court,  his  possession  of  the  assets  of  the  de- 
fendant is  possession  by  the  court,  and  while 
in  such  a  case  the  functions  of  the  receiver, 
as  between  the  parties,  are  ended,  his  custody 
of  the  assets  in  his  hands  continues,  subject 
to  the  order  of  the  court. 

2.  Where,  in  such  case,  the  holder  of  a  lien, 
or  other  creditor  of  the  defendant  before  tiie 
receiver  has  been  ordered  to  surrender  the  as- 
sets in  his  hands,  makes  a  claim  thereto,  the 
judge  may,  notwithstanding  the  dismissal  of 
the  original  suit,  retain  jurisdiction  over  the 
fund,  under  a  proper  petition  of  the  creditor 
for  such  distribution  as  may  be  legal  and  equi- 
table, but  it  is  not  good  practice  to  order  a  re- 
instatement of  the  original  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  coun- 
ty;  W.  N.  Spence,  Judge. 

Petition  by  Coombs  &  Co.  against  H.  J. 
Fountain  and  others  in  which  one  Harrell 
was  appointed  .receiver.  Thereafter  the  ac- 
tion was  dismissed,  and  T.  T.  Mills  and  oth- 
ers filed  a  petition  to  turn  over  to  them  cer- 
tain moneys.  From  an  order  reinstating 
the  case,  Fountain  and  others  bring  error. 
Afiirmed,  with  directions. 

Albert  H.  Russell  and  M.  B.  O'Neal,  for 
plaintiffs  in  error.  Bower  &  Bower,  for  de- 
fendants in  error. 

LITTLE,  J.  Coombs  &  Co.  filed  a  petltlMi 
against  Fountain  and  El  Swindle  &  Co.,  In 
which,  after  making  certain  allegations,  he 
prayed,  among  other  things,  for  the  api>oint- 
ment  of  a  receiver  to  take  charge  of  certain 
property  of  Fountain,  and  after  a  hearing 
Harrell  was  appointed  receiver  of  such  prop- 
erty. Subsequently  the  petition  was  dis- 
missed by  the  plalntifTs,  and  the  coat  paid. 
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Thereafter,  and  before  a  discharge  of  the  re- 
ceiver had  been  ordered.  Mills,  for  himself 
and  as  agent  of  others,  filed  a  petition  against 
O'Neal,  Fountain,  and  Harrell,  receiver,  in 
the  coort  where  the  receiver  had  been  ap- 
pointed, praying  that  the  defendants  turn 
over  to  them  a  certain  sum  of  money.  This 
petition  was  subsequently  amended  by  In- 
corporating a  prayer  that  the  case  of  Coombs 
&  Co.  against  Fountain  and  Swindle  be  re- 
instated, and  that  certain  money  in  the  hands 
of  O'Neal  be  turned  over  to  Harrell,  receiv- 
er. The  petitioner  offered  evidence  of  cer- 
tain attachments  and  foreclosure  of  laborer's 
lienf>  which  had  been  levied  upon  the  prop- 
erty of  Fountain,  which  was  originally  in- 
cluded in  that  which  the  receiver  was  ordered 
to  talce  possession  of.  Reference  was  had  in 
the  original  petition  to  these  attachments  and 
foreclosures  of  laborers'  liens,  from  the  ex- 
istence of  which  the  plaintifiPs  therein  alleged 
that  a  receiver  should  be  appointed,  and  in 
appointing  the  receiver  the  judge  referred  to 
same,  and  directed  the  receiver  appointed  to 
pay  them  if  he  realized  sufScient  funds  from 
the  sale  of  the  property.  So  that  not  only 
were  the  claims  presented  by  Mills  recog- 
nized by  the  plaintiffs  at  the  time  the  bill  was 
nled,  but  provision  was  made  by  the  Judge 
for  their  payment  On  the  hearing  of  the 
petition,  O'Neal,  one  of  the  attorneys  of 
Fountain,  gave  certain  testimony,  which  it  is 
not  material  here  to  set  out,  other  than  that 
after  the  dismissal  of  the  case  against  Foun- 
tain and  Swindle  the  property  in  question 
was  sold,  and  the  proceeds  went  into  his 
hands  for  the  purpose  of  malting  certain  set- 
tlements. On  the  hearing  of  the  petition  filed 
by  Mills,  the  court  ordered  that  the  case  of 
Coombs  &  Oo.  against  Fountain  and  Swindle 
&  Go.  be  reinstated,  and  that  O'Neal  be  or- 
dered to  deposit  the  sum  In  his  hands,  sub- 
ject to  the  draft  of  the  receiver,  until  final 
adjudication  on  this  petition  was  had.  To 
this  order  Fountain  and  O'Neal  excepted. 

It  is  contended  by  the  plaintiffs  in  error 
that  the  plaintiffs  had  the  legal  right  to  dis- 
miss their  action  either  in  vacation  or  term 
time,  and  it  is  further  contended  that,  when 
this  was  done,  necessarily  the  funds  in  the 
receiver's  hands  went  to  the  party  from 
whom  they  were  taken.  There  is  no  question 
but  that  the  plaintiff  may  dismiss  his  action 
in  any  court  of  this  state,  either  in  vacation 
or  in  term  time,  where  some  right  of  the  de- 
fendant is  not  prejudiced  by  such  dismissal 
(Smith  V.  Smith,  101  Ga.  298,  28  S.  E.  665); 
but  we  cannot  assent  to  the  proposition  that 
on  the  dismissal  of  this  action  the  funds  nec- 
essarily went  to  Fountain,  a  defendant  to 
the  original  petition,  from  whose  estate  they 
were  realized,  and  which  are  now  in  the  pos- 
session of  Mr.  O'Neal.  For  the  proposition 
that  such  a  disposition  necessj^rily  follows  the 
dismissal,  we  are  referred  to  the  case  of  War- 
ren V.  Bunch,  80  Ga.  124,  7  S.  B.  270.  It 
will  be  noted,  however,  in  that  case,  that  the 
ruling  waa  made  on  the  principle  that  the 


court  in  which  the  petition  was  filed  and  by 
which  the  receiver  was  appointed  had  no  ju- 
risdiction. If  it  had  not,  then,  under  plain 
principles  of  law,  all  the  proceedings  taken 
were  absolutely  void,  and,  being  void,  par- 
ties must,  upon  the  plain  principles  of  equity, 
be  restored  as  nearly  as  possible  to  their 
original  status  quo.  The  ruling  in  the  case 
is  that  property  which  has  been  left  in  the 
hands  of  a  receiver,  after  the  bill  has  been 
dismissed  for  want  of  jurisdiction,  ought  to 
be  restored  to  the  party  from  whom  the  re- 
ceiver took  it  That  case  can  have  no  bear- 
ing upon  the  question  here  raised.  A  receiv- 
er is  the  officer  of  the  court,  and  the  posses- 
sion by  a  receiver  of  property  belonging  to 
the  defendant  Is  the  possession  of  the  court 
In  his  work  on  Receivers  (section  833),  Mr. 
High  states  the  rule  to  be  that  the  abatement 
of  the  action,  or  the  entry  of  final  judgment 
therein,  does  not  have  the  effect  of  dischar- 
ging the  receiver  ipso  facto;  that  although, 
as  between  the  parties  to  the  litigation,  the 
functions  of  the  receiver  have  terminated 
with  the  determination  of  the  suit,  the  receiv- 
er is  still  amenable  to  the  court,  as  its  officer, 
until  he  has  complied  with  its  direction  as  to 
the  disposal  of  the  funds  which  he  has  re- 
ceived during  the  course  of  his  receivership. 
Mr.  Beach,  in  his  work  on  Receivers  (section 
800),  declares  that  the  determination  of  the 
suit  will  not,  of  itself,  discharge  the  receiver, 
but  his  functions  must  be  terminated  by  a 
formal  order  of  the  court  In  the  case  of 
Whiteside  v.  Prendergrast  2  Barb.  Ch.  471, 
it  was  ruled  by  the  court  of  chancery  of  the 
state  of  New  York  that  the  dlscontinuancf^ 
of  a  suit  does  not  discbarge  a  receiver  ap- 
pointed therein.  To  the  same  effect,  also,  see 
Crook  V.  Findley,  00  How.  Prac.  375.  In  the 
case  of  Field  v.  Jones,  11  Ga.  413,  it  was 
ruled  that,  on  the  dismissal  of  a  bill,  the 
functions  of  a  receiver  who  had  been  i^ 
pointed  ceased  between  the  parties,  but  that 
his  amenability  continued  to  the  court,  and 
that  the  fund  in  his  hands  was  subject  to 
the  order  of  the  court  and  would  be  returned 
to  the  party  from  whom  it  was  taken,  unless 
retained  upon  a  claim  properly  made  Imown 
and  presented  to  the  chancellor.  The  rule 
laid  down  In  the  Encyclopedia  of  Pleading 
and  Practice  (volume  17,  p.  847)  is  that  "aft- 
er final  disposition  of  the  pending  suit  the 
discharge  of  the  receiver  is  usually  a  matter 
of  right;  but  where  other  interests  than 
those  of  the  parties  to  the  suit  such  as  the 
Interests  of  llenholders  or  other  creditors, 
have  come  into  the  litigation,  a  dismissal  or 
other  final  determination  of  the  cause  will 
not  preclude  the  court  from  taking  any  ac- 
tion, even  to  continuing  the  receivership,  if 
necessary  to  protect  such  interests";  and  this 
rule  is  supported  by  numerous  authorities 
cited  in  note  1  on  page  848  of  the  same  vol- 
ume. The  appointment  of  a  receiver  is  a 
harsh  remedy,  and  is  not  to  be  exercised  by 
the  court  in  any  case,  except  where  Interests 
of  creditors  and  others  concerned  can  only  be 
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fully  protected;  but,  when  exercised,  the  ef- 
fect l8  that  the  court  takes  possession  of  the 
property  of  the  defendant  for  the  purpose  of 
subserving  these  Interests.  The  right  of  the 
defendant  to  settle,  and  of  the  plaintifl  to  dlfr- 
miss  his  petition,  is  not  to  be  abridged.  With 
the  exercise  of  these  rights  the  court  has  but 
little  concern,  but  neither  the  settlement  by 
the  defendant,  nor  the  dismissal  of  his  suit 
by  the  plaintiff,  operates  to  discharge  the  re- 
ceiyer,  or  to  take  the  fund  in  his  hands  out 
of  the  possession  of  the  court  That  can  only 
be  done  by  an  order  of  the  court,  which  will 
not  be  granted  untU  it  has  been  made  satis- 
factorily to  appear  that  the  Interests  of  the 
creditors  of  the  defendant  will  not  be  preju- 
diced. In  this  case  the  plaintiff  had  a  right 
to  dismiss  his  suit  He  did  so.  It  did  not 
operate  to  discharge  the  receiver,  nor  to  make 
disposition  of  the  property  which  the  receiver 
was  directed  to  take  and  sell.  On  the  peti- 
tion of  certain  creditors  of  Fountain,  claim- 
ing to  be  llenholders  and  asking  for  the  ap- 
propriation of  the  fund  in  the  hands  of  the 
receiver,  the  court  ordered  the  original  case 
in  which  the  receiver  was  appointed  to  be  re- 
Instated.  This  was  error.  Conquest  v.-  Bank, 
97  Ga.  500,  25  S.  B.  343.  It  was  further  or- 
dered, however,  that  the  fund  arising  from 
the  sale  of  property  which  had  been  placed  in 
the  hands  of  the  receiver,  and  which  waa  at 
that  time  in  the  hands  of  Mr.  O'Neal,  attor- 
ney for  one  of  the  original  defendants,  be 
paid  over  to  the  receiver.  In  this  it  Inust 
be  ruled  that  the  court  did  not  err,  but  it  had 
Jurisdiction  to  make  final  disposition  of  that 
fund  among  the  creditor  and  holders  of  lien 
against  Fountain,  notwithstanding  the  dia- 
missal  of  the  original  bill,  such  disposition  to 
be  legally  and  equitably  made  under  the  pe- 
tition filed  by  MlUa  and  others,  but  not  under 
the  original  bill.  The  Judgment  is  therefore 
affirmed,  with  direction.  Judgment  affirmed, 
with  direction.  All  the  justices  concurring, 
except  FISH,  J.,  absent  on  aoeount  of  sick- 
ness. 

(Ul  Q9L  SB) 

GRAMLING  et  al.  v.  POOL  et  al. 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

INSOLVENCY— USURY— ACTION  TO  RECOVER— 
LIMITATIONS  —  APPEAL  AND  ERROR  —  IN- 
STRUCTIONS—REFUSAL OP  REQUESTS— NEW 
TRIAL. 

1.  Any  plea  or  suit  for  the  recovery  back  of 
usury  voluntarily  paid  by  a  debtor  to  his  cred- 
itor must  be  brought  within  a  period  of  one 
year  after  such  payment  is  made.  Hence,  in 
a  contest  between  two  creditors  over  the  as- 
sets of  their  insolvent  debtor,  one  creditor  can- 
not make  the  other  account  for  usury  volunta- 
rily paid  him  by  the  debtor  before  insolvency, 
without  instituting  proceedings  for  this  pur- 
pose within  12  months  from  the  time  of  such 
payment. 

z.  The  instnictions  requested,  so  far'  as  legal 
and  pertinent,  were  sufficiently  covered  by  the 
ffcneral  charge  given  to  the  jury,  and  the 
failure  to  charge  in  the  precise  language  re- 
quested is  not  cause  for  a  new  trial. 

3.  While  the  evidence  upon  the  sole  issue 
lubmitted  to  and  passed  upon  by  the  jury  was 


decidedly  conflicting,  that  introduced  for  the 
defendant  in  error  was  sufficient  to  support 
the  verdict,  and  it  does  not  appear  that  the 
same  was  contrary  to  the  charge  of  the  court. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Douglas  coun- 
ty; CO.  Janes,  Judge. 

Action  by  Gramllng,  Spalding  Sc  C!o.  against 
W.  H.  Pool  and  others  for  an  injunction  and 
equitable  relief.  Judgment  In  favor  of  de- 
fendants, and  from  an  order  denying  a  mo- 
tion for  a  new  trial  plaintiffs  bring  error. 
Affirmed. 

J.  H.  McLarty  and  J.  S.  James,  for  plain- 
tiffs in  error.  W.  A  James  and  A.  L.  Bart- 
lett,  for  defendants  in  error. 

LEWIS,  J.  It  appears  that  the  UtlgaUon 
between  the  parties  to  this  case  has.  been 
pending  in  court  for  a  number  of  years.  The 
plaintiffs  in  error  in  this  case  filed  their  bill 
in  December,  1885,  as  creditors  by  open  ac- 
count of  the  firm  of  Turner  &  Hudson 
against  said  firm,  which  was  composed  of 
O.  R.  Turner  and  Allen  Hudson,  and  also 
against  W.  H.  Pool  and  others,  for  Injunc- 
tion, receiver,  and  other  equitable  relief.  In 
that  bill,  among  other  things,  it  was  alleged 
that  Turner  &  Hudson  were  Insolvent  trad- 
ers, and  attacked  as  fraudulent  and  void  a 
deed  from  G.  R.  Turner  to  W.  H.  Pool,  dated 
March  19,  1884.  That  case  came  to  this 
court,  and  is  reported  as  Pool  v.  Gramllng, 
88  Ga.  653,  16  S.  E.  52.  It  seems  from  that 
case  it  was  decided  that  the  deed  from  Tur- 
ner to  W.  H.  Pool  was  executed  and  held  for 
the  purpose  of  delaying  and  defeating  the 
collection  of  debts  due  by  Turner  &  Hudson 
to  complainants  and  other  creditors;  that 
Pool  held  an  absolute  deed  to  the  property  to 
secure  a  debt  with  his  bond  to  reconvey  out- 
standing; that,  upon  the  debtor  afterwards 
becoming  insolvent.  Pool  took  the  property 
in  payment  of  the  debt,  the  value  of  the 
property  being  largely  in  excess  of  the  debt 
On  this  branch  of  the  case  it  was  decided  by 
this  court  that  the  other  creditors  might 
have  the  property  administered  in  equity  as 
the  assets  of  an  insolvent,  and  the  proceeds 
applied  first  to  the  secured  debt,  and  the 
surplus  to  their  own  claims.  The  present 
case  is  an  ancillary  proceeding  brought  to 
the  May  adjourned  term,  1896,  of  court,  by 
the  same  plaintiffs  against  the  defendants 
Turner  &  Hudson,  W.  H.  Pool  et  al..  In  which 
it  is  alleged  that  the  property  described  in 
the  original  bill  in  the  case  has  been  sold 
under  the  decree  rendered  therein  by  the 
commissioner  appointed  by  the  court  for 
that  purpose,  and  brought  the  sum  of  $2,100, 
the  terms  of  sale  being  one-third  cash,  and 
the  balance  in  one  and  two  years,  payments 
drawing  8  per  cent,  interest  per  annum  from 
date;  that  the  commissioner  had  collected 
the  cash  payment  of  $700,  and  had  institut- 
ed suit  on  the  notes  given  by  Mrs.  Mary  W. 
Turner  for  the  balance,  due  in  one  and  two 
years  after  date;  that  before  the  finai  trial 
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of  the  case  in  the  supreme  court  Pool  had 
charge  ot  the  premises  sold  as  set  out  in  the 
original  suit,  and  received  more  rents  and 
profits  arising  from  said  property  than  his 
entire  debt  against  Turner  &  Hudson  amount- 
ed tov  and  that  he  should  pay  back  to  com- 
plainants the  sum  of  $300  for  rent  on  said 
property,  which  he  received  over  and  above 
the  amount  of  the  debt  claimed  by  him 
against  G.  R.  Turner.  The  petition  prayed 
that  the  matters  therein  referred  to  be  In- 
quired of  by  the  court,  and  a  final  distribu- 
tion of  the  money  be  had  in  the  case  as  orig- 
inally directed  in  the  decree^  and  that  said 
Pool  be  required  to  account  for  all  moneys 
and  rents  which  had  gone  into  his  hands. 
Petitioners  amended  by  alleging  that  G.  R, 
Turner  gave  to  Pool  his  note  for  $50  as  in- 
terest on  $600  for  eight  months  from  date, 
and  that  in  the  fall  of  1885  Turner  paid  off 
the  $60  note,  whieh  was  $16  more  than  8 
per  cent  per  annum  <m  the  amount  L  rrow- 
ed.  This  balance  was  claimed  as  a  set-off 
against  the  principal  sum  of  $600.  The  jury, 
on  the  trial  of  the  issue  formed  by  this  case, 
returned  a  verdict  in  favor  of  W.  H.  Pool 
for  $729.78,  whereupon  plaintiffs  made  a  mo- 
tion for  a  new  trial,  and  except  to  the  Judg- 
ment of  the  court  overruling  the  same.  In 
the  judgment  overruling  this  motion  it  was 
ordered  by  the  court  that  counsel  for  Pool 
write  off  of  said  verdict  and  judgment  the 
sum  of  $65.80,  in  obedience  to  which  order 
that  amount  was  accordingly  written  off. 

1.  In  one  ground  of  the  motion  for  a  new 
trial  it  is  alleged  that  the  court  erred  in  re- 
fusing to  charge  the  jury,  as  duly  requested 
by  plaintiCTs  counsel  in  writing,  as  follows: 
"If  you  believe  from  the  evidence  that  G.  R. 
Turner,  on  the  21st  day  of  March,  1884,  bor- 
rowed from  W.  H.  Pool  the  sum  of  $600,  and 
gave  to  Pool  his  note  for  $50  as  interest  on 
same  date,  and  that  this  note  was  given  as 
Interest  on  $600  for  eight  months*  time,  be- 
ginning on  the  2l8t  of  March,  and  due  2l8t 
of  November,  1884,  and  you  further  believe 
that  Turner  paid  the  $50  in  faU  of  1885,  and 
took  up  the  note,  I  charge  you  that  all  over 
eight  per  cent  on  the  $600  for  eight  mouths 
would  be  usury,  and  you  ought  to  credit 
Pool's  debt  with  such  usury  at  the  time  it 
was  paid  hi  1885.'*  Exception  is  further  tak- 
en In  the  motion  to  the  following  charge  of 
the  court:  "I  will  state  here  that  the  $50 
note  has  nothing  to  do  with  the  case.  That 
has  already  been  paid,  settled,  and  gone  into, 
and  you  need  not  consider  it  in  any  way." 
There  seems  to  be  no  dispute  in  the  testi- 
mony introduced  on  the  trial  that  Pool  ac- 
tually made  a  loan  of  $600  to  Turner,  and 
that  he  took  his  note  for  $600  principal,  and 
also  took  another  note  for  $90,  due  in  six 
months,  which  was  stated  by  Turner  to  be  a 
premium  for  the  loan  of  $600.  There  is  no 
question  but  that  the  $50  note  was  really 
usurious,  and  that  as  such,  it  was  paid  in 
the  fall  of  1885,  several  years  before  the  in- 
stitution of  this  proceeding  to  make  the  cred- 


itor account  for  the  usury.  It  does  not. ap- 
pear that  when  Turner  paid  the  $50  note  he 
was  insolv^it  Hence  we  think  the  claim  of 
forfeiture  of  this  usury  has  long  shace  been 
barred  by  the  statute  of  limitations.  By  the 
act  of  February  24,  1875  (Acts  1875.  p.  106), 
entitled  "An  act  to  regulate  and  restrict  the 
rate  of  Interest  In  this  state,  and  for  other 
purposes  therein  mentioned,"  after  providing 
that  it  should  be  unlawful  to  charge  or  take 
any  Interest  greater  than  12  per  cent  per  an- 
num, and  any  one  violating  this  provision 
should  forfeit  the  interest  so  charged  or  tak- 
en. It  was  provided  further  '*that  any  plea  or 
suit  for  the  recovery  of  such  forfeiture  shall 
not  be  barred  by  the  lapse  of  time  shorter 
than  one  year."  The  act  approved  December 
11, 1871  (Acts  1871,  p.  76),  made  the  period  of 
limitation  for  a  forfeiture  of  usury  charged 
six  months;  and  the  act  of  1875^  which  is 
embodied  in  section  2891  of  the  QvU  Oode, 
simply  intended  to  extend  the  period  of  lim- 
itation prescribed  by  the  act  of  1871  from 
six  months  to  twelve  months.  In  the  case  of 
Gheapstead  v.  Frank,  71  Ga.  640,  It  was  de- 
cided that  the  statute  of  limitations.  In  refer- 
ence to  any  pleas  or  suits  for  the  recovery  of 
usury  paid,  is  applicable  to  suits  to  recover 
usury  which  has  been  paid,  or  to  a  set-off 
claiming  such  a  demand.  This  decision  had 
reference  to  the  act  of  1875  above  cited.  In 
the  case  of  Lilly  t.  De  lAperiere,  76  Ga.  348, 
there  seems  to  have  been  a  question  on  the 
mind  of  Justice  Blanford  as  to  whether  this 
act  of  1875  was  repealed  by  the  act  of  Octo- 
ber 14,  1879  (Acts  1879,  p.  184).  This  ques- 
tion was  finally  adjudicated  by  this  court  in 
Johnson  v.  Association,  97  Ga.  622,  25  S.  B. 
358,  which  held  that  "section  6  of  the  usury 
act  of  February  24,  1876  (Acts  1875,  p.  105), 
now  embodied  in  section  2057(e)  of  the  Code 
of  1882,  was  not  repealed  by  the  usury  act  of 
October  14,  1879  (Acts  1878-79,  p.  185),  and 
consequently  an  action  for  the  recovery  of 
money  paid  as  usury  must  be  brought  within 
one  year  from  the  time  such  payment  was 
made,  or  the  same  will  be  barred."  Besides, 
section  2057(e)  of  the  Code  of  1882,  construed 
by  that  decision,  is  now  embodied  In  the 
present  Code,  and  would  stand  as  law  even 
if  there  had  been  an  effort  to  repeal  the  same 
by  the  legislature  of  1879.  It  follows  fuom 
the  above  that  the  debtor  himself  could  not 
have  recovered  back  this  usury  he  volun- 
tarily paid  his  creditor,  either  by  suit  therefor 
or  by  plea  and  set-off,  unless  he  had  instituted 
his  action  within  12  months  from  such  pay- 
ment; and,  of  course,  the  law  confers  upon 
his  creditors  no  greater  right  than  It  does  up- 
on the  debtor  in  such  a  matter. 

2.  Another  ground  in  the  motion  for  a  new 
trial  is  that  the  court  erred  in  refusing  the 
written  request  of  plaintiffs'  counsel,  as  fol- 
lows: "If  the  jury  believes  from  the  evi- 
dence that  G.  R.  Turner  could  have  rented  the 
storehouse  for  the  term  of  five  years  at  $12 
per  month,  and  went  to  W.  H.  Pool,  and  tried* 
tQ  get  him  |;o  allow  the  (ito^ouse  te  be  reor-. 
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ed,  and  pay  the  same  on  the  $600  note  held 
by  W.  H.  Pool  against  G.  R.  Tamer,  and  you 
further  believe  that  Pool  refused  to  do  so, 
and  continued  by  himself  or  his  tenant  to  oc- 
cupy and  keep  possession  of  the  premises,  he 
would  be  bound  to  account  for  the  rent  for 
the  five  years  at  the  rate  of  $12.00  per 
month/'  It  is  true,  the  record  disclosed  that 
Turner  did  testify  In  effect  that  he  had  been 
offered  for  fire  years*  rent  of  the  premises 
the  rate  of  $12  per  month.  It  was  denied,  on 
the  other  hand,  that  such  an  offer  was  ever 
made  known  to  Pool.  It  appears  from  the 
record  that  In  his  general  charge  to  the  jury 
the  court  Instructed  them  to  the  effect  that 
if  they  believed  from  the  evidence  that  Pool 
had  by  himself,  or  those  under  him,  occupied 
the  premises  in  question,  he  would  be  re- 
sponsible for  whatever  rent  he  had  received, 
or  ought  to  have  received,  by  the  use  of  or- 
dinary care  and  prudence;  and.  If  others 
occupied  the  storehouse  with  his  consent,  he 
would  be  bound  to  account  for  whatever 
rent  the  evidence  shows  the  same  to  be 
worth.  He  further  Instructed  them  that 
they  should  determine  from  the  evidence 
how  long  Pool  held  this  property  after  It 
was  turned  over  to  him  by  Turner,  how  long 
any  one  held  it  under  him,  and  If,  while  In 
bis  possession  and  control,  any  one  used  the 
property  by  his  consent,  or  he  allowed  it 
to  be  done,  he  would  be  responsible  for  the 
rent  while  It  was  so  held,  and  they  should 
charge  him  rent  for  whatever  amount  the 
evidence  may  show  it  was  worth.  There 
was  considerable  conflict  in  the  testimony 
as  to  what  this  property  was  worth  for 
rent,  some  testifying  to  its  only  being  worth 
four  dollars  or  five  dollars  per  month,  and 
others  to  sums  In  double  that  amount  The 
request  which  the  court  refused  to  give  had 
reference  to  the  testimony  of  one  of  the 
witnesses  for  the  plaintiffs.  It  would  have 
been  equally  as  proper  for  the  court  to  have 
specially  charged  a  theory  upon  the  testi- 
mony of  any  other  witness  In  the  case.  In- 
stead of  going  into  details  of  this  sort,  where 
a  number  of  witnesses  were  sworn  on  either 
side,  and  were  in  conflict,  we  think  the  trial 
Judge  pursued  the  better  course  in  giving  the 
general  Instructions  to  the  jury  above  stated, 
which  fully  covered  the  Issues  involved  be- 
tween the  parties  touching  the  amount  of 
rents  that  should  be  chargeable  against  the, 
defendant;  and  we  do  not  think,  therefore, 
a  failure  to  give  this  special  request  with 
reference  to  the  testimony  of  a  particular 
witness  is  cause  for  a  reversal  of  the  judg- 
ment refusing  a  new  trial. 

8.  There  are  several  other  grounds  in  the 
motion  for  a  new  trial,  some  complaining  of 
the  verdict  being  contrary  to  the  charge  of 
the  court,  and  also  contrary  to  law  and  evi- 
dence. There  is  also  a  ground  in  the  motion 
for  a  new  trial,  because  the  jury  failed  to  al- 
low a  credit  of  $35  paid  by  Mrs.  Turner  on 
January  10,  1888,  which  Pool  admitted  should 
go  luiii  credit  on  his  claim.    We  do  not  know 


by  what  calculation  the  jury  arrived  at  its 
verdict,  and  cannot  say  whether  they  al- 
lowed that  credit  or  not  In  their  findings. 
The  evidence  in  the  case  was  conflicting,  not 
only  as  to  the  value  of  the  premises  in  dis- 
pute for  rent,  but  also  as  to  ttie  time  in 
which  Pool  was  properly  chargeable  with  the 
rent;  plaintiffs  contending  that  he  was  in 
possession  until  the  sale  by  the  commission- 
er, which  was  in  1893,— eight  years  from  the 
time  he  flrst  acquired  possession;  the  defend- 
ant Introducing  testimony  tending  to  estab- 
lish the  fact  that  he  abandoned  possession  of 
the  storehouse  In  question  about  the  time  of 
the  decision  by  this  court  in  the  case,  which 
was  rendered  in  1891.  What  amount  per 
month,  and  for  what  length  of  time,  the  Jury 
credited  his  claim  with  rent  does  not  appear 
from  their  verdict,  which  was  simply  one  of 
a  general  nature.  Besides  this,  the  court 
required  Pool's  counsel  to  write  off  from  the 
verdict  an  amount  exceeding  the  credit  which 
plaintiffs  claim  the  jury  failed  to  allow; 
and  it  may  be  that  In  ordering  this  deduction 
the  Judge  Intended  to  provide  for  Hie  pay- 
ment of  that  credit,  as  well  as  some  others, 
which,  in  his  Judgment,  might  have  been 
omitted.  The  sole  issue  in  this  case  waa 
passed  upon  by  the  jury  under  testimony 
that  was  decidedly  conflicting,  the  main  la* 
sue  being  as  to  what  rents  or  profits  the  de- 
fendant Pool  was  chargeable  with  under 
the  evidence  presented  both  for  plaintiffs  and 
defendants.  After  carefully  reading  the  tes- 
timony, we  think  that  introduced  in  behalf 
of  the  defendant  in  error  was  sufficient  to 
support  the  verdict,  and  we  cannot  say  that 
there  was  anything  to  indicate  that  the  ver- 
dict was  contrary  to  the  charge  of  the  court 
This  was  really  a  Jury  contest.  It  does  not 
appear  that  any  error  of  law  was  committed 
on  the  trial,  and  where,  in  an  issue  of  fact» 
there  is  any  evidence  to  sustain  the  finding 
of  the  jury,  the  invariable  rule  of  this  court 
Is  not  to  Interfere  with  the  discretion  of  the 
trial  Judge  in  overruling  the  motion  for  a 
new  trial,  though  the  record  may  tend  to  in- 
dicate a  preponderance  of  the  testimony  in 
favor  of  the  unsuccessful  party.  Judgment 
afllrmed.  All  the  justices  concurring,  ex- 
cept FISH,  J.,  absent  on  account  of  sickness 
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HORKAN  V.  BBNNINQ. 

(Supreme  Court  of  Georgia.    June  8,  1900.) 

EVIDBNCB— ADMISSIONS  OP  ADMINISTRATOR— 
EJECTMETNT. 

1.  Admissions  made  by  an  administrator  aft- 
er his  appointment  are  admissible  against  the 
estate  of  his  intestate. 

2.  The  amount  of  damages  or  of  mesne  prof- 
its to  be  recovered  is  a  question  for  the  jury, 
and  not  for  the  court.  It  was  therefore  error 
to  direct  the  jury  to  find  a  specified  sum  as 
mesne  profits. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Colquitt  county; 
H.  C.  Shefiield,  Judge. 
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Actloii  by  M.  A.  Benning,  administratrix, 
fcgalnst  G.  A.  Horkan.  Judgment  for  de- 
tendant    Plaintiff  brings  error.    Reversed. 

L  A  Bush  &  Sons  and  D.  H.  Pope  &  Son, 
for  plaintiff  in  error.  W.  a  McOall,  for  de- 
fendant In  error. 

SIMMONS,  a  J.  An  action  of  complaint 
for  certain  land  in  Oolqnitt  county  was 
brought  by  Mary  A  Bennlng,  as  adminis- 
tratrix de  bonis  non  of  the  estate  of  Seaborn 
Jones,  against  Horkan.  The  plaintiff  put  in 
eyidence  a  grant  from  the  state  to  Seaborn 
Jones,  of  Baldwin  county,  Ga.,  and  her  let- 
ters of  administration.  Horkan  defended, 
and  put  in  evidence  a  deed,  dated  In  1873, 
from  John  L  Hall,  as  administrator  of  John 
Hall,  to  Guaszard;  a  deed  from  Guzzard  to 
Henry  Banks,  dated  in  1877;  a  deed  from 
Henry  Banks  to  James  Banks,  dated  in  1880; 
and  a  deed  from  James  Banks  to  Horkan, 
dated  in  1892.  Horkan  was  shown  to  be  in 
possession,  but  there  was  no  evidence  as  to 
the  length  of  time  he  had  been  in  possession. 
There  was  evidence  that  the  value  of  the 
timber  on  the  land  for  turpentine  purposes 
had  been,  before  Horkan  began  to  cut  it, 
from  ^0  to  $400,  and  that  it  was  still 
worth,  for  turpentine  purposes,  from  $1.50 
to  $2  per  acre.  There  appears  in  the  record 
nothing  to  show  the  number  of  acres  in  the 
lot.  Horkan  claimed  that  the  intestate  of 
the  plaintiff  was  not  the  grantee  named  hi 
the  grant  from  the  state  relied  upon  by  the 
plaintiff,  and  he  showed  by  uncontradicted 
evidence  that  there  had  been,  at  the  time  of 
the  grant,  two  men  of  the  name  of  Seaborn 
Jones  residing  in  Baldwin  county,  Ga.  He 
showed  that  both  these  men  subsequently 
moved  to  Muscogee  county,  where  the  in- 
testate of  the  plaintiff  resided  up  to  the  time 
of  his  death.  The  defendant  also  offered  in 
evidence  an  application  by  the  plaintiff  to 
the  ordinary  of  Muscogee  county  for  leave  to 
sell  all  the  wild  lands  owned  by  the  estate 
of  her  intestate,  and  not  hi  Muscogee  county. 
In  this  application  were  set  out  many  and 
divers  lots  of  land  as  the  property  of  the  es- 
tate, but  among  them  did  not  appear  the  lot 
now  in  controversy.  The  defendant  also  of- 
fered in  evidence  certified  copies  of  tax  re- 
turns, showing  that  from  1866  to  the  time  of 
the  trial  the  administratrix  of  the  intestate 
had  never  returned  the  lot  for  taxes,  but 
that  such  lot  had  been  returned,  and  the 
taxes  on  it  paid  by  the  defendant  and  those 
under  whom  he  claimed.  This  evidence  (the 
application  and  the  certified  copies  of  re- 
turns) was,  on  motion  of  plaintilTs  counsel, 
rejected.  The  court  thereupon  directed  a 
verdict  for  the  plaintiff  for  the  land  and  for 
$300  as  mesne  profits.  The  defendant  made 
a  motion  for  a  new  trial,  in  which  he  com- 
plained of  the  exclusion  of  the  evidence  men- 
tioned above  and  of  the  direction  of  the  ver- 
dict This  motion  was  overruled  by  the 
court,  and  the  movant  excepted. 
86  8.B.-a8 


1.  The  application  to  the  ordinary,  pur- 
porting to  set  out  all  the  wild  lands  belong- 
ing to  the  estate  of  the  Intestate,  setting  out 
many  such  lands,  and  omitting  this  particu- 
lar lot,  was  hi  the  nature  of  an  admission, 
and  should  have  been  received  by  the  conrt 
It  is  well  settled  by  decisions  of  this  court 
that  admissions  by  an  administrator  or  ex- 
ecutor, made  after  he  had  been  clothed  with 
the  trust,  are  admissible  against  the  estate 
he  represents.  Sample  v.  Lipscomb,  18  Ga. 
687;  Lawson  v.  Powell,  31  Ga.  681;  Floyd 
V.  Wallace,  31  Ga.  688  (Syl.,  point  4).  The 
court,  therefore,  erred  in  excluding  the  ap- 
plication. For  the  same  reason  it  was  error 
to  exclude  the  certified  copies  of  tax  returns. 
We  hold  now  simply  that  this  evidence  was 
admissible.  What  probative  force  it  should 
have  with  the  jury  we  are  unable  to  say, 
and  on  that  matter  desire  to  express  no  opin- 
ion. 

2.  The  present  snU  was  brought  for  the 
land,  and  also  for  mesne  profits.  In  an  ac- 
tion of  ejectment,  mesne  profits  are  given  to 
a  successful  plaintiff  as  compensation  hi  the 
nature  of  rent  for  the  period,  within  the 
statute  of  limitations,  for  which  the  land 
has  been  illegally  held  by  the  defendant 
What  was  the  rental  value  of  the  land  in- 
volved in  the  present  case  should  have  been 
determined  by  the  jury.  The  evidence  as  to 
the  rental  value  of  the  land  was  merely 
advisory,  and  the  jury  had  the  right  to  fix 
their  own  valuation.  Further  than  this,  the 
evidence  did  not  point  to  any  fixed  or  specific 
amount  It  was  therefore  error  for  the  court 
to  direct  the  jury  to  find  a  verdict  for  $300 
for  mesne  profits.  Under  the  evidence  and  in 
the  nature  of  the  question,  the  determination 
of  the  amount  of  mesne  profits  should  have 
been  left  with  the  jury.  Judgment  reversed. 
All  the  justices  concurring,  except  FISH,  J.« 
absent  on  account  of  sickness. 

(58  S.  C.  U4) 

Bx  parte  GREGORY. 

In  re  BUFFINGTON. 

(Supreme  Oourt  of  South  CSarollna.    July  8, 

1900.) 

INBANB  PBRSONS-^JUDGMENT  WITHOUT  NO- 
TICE— RIGHT  TO  APPBAL. 
Const  1895,  art.  5»  S  15.  provides  that 
the  court  of  common  pleas  shall  have  appellate 
Jarisdiction  of  cases  within  the  Jurisdiction  of 
inferior  courts,  unless  the  general  assembly  shall 
provide  for  appeals  directly  to  the  supreme 
court  The  general  assembly  has  not  made 
such  provisions  in  regard  to  appeal  from  the 
probate  court  Article  5,  S  19,  provides  that 
the  court  of  probate  shall  have  jurisdiction  in 
cases  of  lunacy,  unless  changed  by  act  of  the 
general  assembly,  and  no  such  change  has  been 
made.  0>de  Civ.  Proc  S  57,  provides  that  any 
person  injured  by  any  final  order  or  decree  of 
the  probate  court  may  appeal  to  the  drcnft 
court  Heldt  that  certiorari  would  not  lie  to  a 
judgment  of  the  probate  court  declaring  a  per- 
son to  be  of  unsound  mind,  but  that  appeal 
was  the  proper  remedy. 

Appeal  from  common  pleas  circuit  court  ot 
Saluda  county;  James  Aldrlch,  Judge. 
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Certiorari  by  Henrietta  Buffington  to  re- 
view a  judgment  of  the  court  of  probate  <!&• 
daring  her  Insane.  From  an  order  diamissing 
the  petition,  she  appeals.    Affirmed.     ' 

N.  G.  Evans  and  E.  W.  Able,  for  appellant 
C.  J.  Ramage,  E.  S.  Blease,  and  J.  N.  O.  Greg* 
ory,  for  appellee. 

POPE,  J.  Henrietta  Buffington,  without  any 
notice  to  her,  was  adjudged  by  the  probate 
court  of  Saluda  county,  In  this  state,  to  be  a 
person  of  unsound  mind,  and  one  A.  J.  Greg- 
ory was  appointed  by  micb  probate  court  to  be 
the  committee  of  her  person  and  estate.  From 
this  judgment  of  the  probate  court  the  said 
Henrietta  Bufflngton,  through  her  attorney, 
E.  W.  Able,  Esq.,  has,  within  the  time  pre- 
scribed by  statute,  served  notice  of  appeal, 
and  such  appeal  is  now  pending.  However, 
after  the  notice  of  appeal  above  referred  to, 
the  said  Henrietta  Bufflngton,  through  her 
said  attorney,  E.  W.  Able,  Esq.,  applied  to 
James  Aldrlch,  while  presiding  over  the  court 
of  common  plea^  for  said  Saluda  county,  for 
the  writ  of  certiorari  to  be  directed  to  the 
Judge  of  probate  for  Saluda  county,  requiring 
him  to  have  the  records  of  his  court  relating 
to  the  matter  of  Henrietta  Bufflngton  as  a 
person  of  supposed  unsound  mind  before 
Judge  Aldrlch.  Due  return  was  made  by  said 
probate  judge,  whereupon  Judge  Aldrlch  dis- 
missed the  petition  for  writ  of  certiorari,  and 
refused  to  issue  said  writ,  upon  the  ground 
that  the  petitioner  has  an  ample  remedy  by 
appeal,  and  that  said  appeal  is  her  proper 
remedy.  She  now  appeals,  and  by  her  appeal, 
on  the  grounds  thereof.— (1)  that  the  circuit 
judge  erred  in  holding  that  Henrietta  Bufflng- 
ton had  the  right  of  appeal  from  the  proceed- 
ings in  the  probate  court;  and  (2)  that  the 
circuit  judge  erred  in  holding  that  an  appeal 
was  the  proper  remedy,  and  not  writ  of  cer- 
tiorari,—the  appellant  concedes  that  practi- 
cally but  one  question  is  before  us,  namely, 
whether  there  is  right  of  appeal  from  the 
probate  court  in  such  a  proceeding  as  that 
testing  the  soundness  of  mind  of  a  party  who 
is  alleged  to  be  of  unsound  mind,  when  mich 
person  so  charged  is  served  with  no  notice 
of  such  proceedings.  We  may  remark  that 
since  the  recent  case  of  State  v.  Moore,  64 
S.  C.  556,  32  S.  E.  700,  it  is  not  an  open  ques- 
tion in  this  state  that  when  a  right  of  appeal 
is  provided  from  an  inferior  jurisdiction  writ 
of  certiorari  will  not  be  allowed  also,  except, 
possibly,  in  very  exceptional  casea  Let  us 
see  if  there  Is  a  right  of  appeal  from  the 
probate  court  to  the  court  of  common  pleas. 
Our  constitution  of  1895  (section  15,  art  5) 
provides:  '*They  [courts  of  common  pleas] 
shall  have  appellate  jurisdiction  in  all  cases 
within  the  jurisdiction  of  Inferior  courts,  ex- 
cept from  such  inferior  courts  from  which  the 
general  assembly  shall  provide  an  appeal  di- 
rectly to  the  supreme  court"  It  is  admitted  that 
there  has  been  no  legislation  In  this  state  by 
which  appeals  may  be  taken  from  the  orders, 


Jndgmenta,  decrees,  or  other  proceedtaiga  of 
a  coort  of  probate  directly  to  the  supreme 
court  of  this  state.  Such  being  the  case, 
the  courts  of  common  pleae  have  appellate 
jurisdiction  in  all  cases  within  the  Jurisdiction 
of  probate  courts.  Our  next  Inquiry  is,  have 
probate  courts  Jurisdiction  of  matters  relating 
to  persons  non  compos  mentis?  Section  19  of 
article  5  of  our  constitution  of  1806  proTldes: 
"The  court  of  probate  shall  remain  ae  now  es- 
tablished in  the  county  of  Charleston.  In  all 
other  counties  of  the  state  the  jurisdictloii  in 
all  matters  testamentary  and  of  administra- 
tion, in  business  appertaining  to  minors  and 
allotment  of  dower,  in  cases  of  idiocy  and 
lunacy  and  persons  non  compoe  mentis  shall 
be  vested  as  the  general  assembly  may  pro- 
vide, and  until  such  provision  such  Jurisdic- 
tion shall  remain  in  the  court  of  probate  as 
now  established."  It  is  admitted  that  there 
has  been  no  provision  by  the  g^eral  assembly 
of  this  state  vesting  jurisdiction  in  the  cases 
enumerated  in  this  section  of  the  constitution 
in  any  other  court  than  the  probate.  Both 
under  the  constitution  of  1868  and  the  laws 
pursuant  thereto  courts  of  probate  were  in- 
trusted with  Jurisdiction  'in  caees  of  idiocy 
and  lunacy  and  persons  non.  compos  mentla." 
See  Const  1868,  art  4,  $  20;  14  Acts  Gen. 
Assem.  S  38;  also  2  Rev.  St  S  37. 

To  show  that  Henrietta  BufOngton,  though 
not  served  with  process  in  the  proceedings 
affecting  her  in  the  probate  court  and  not 
made  a  party  to  such  proceeding,  has  the 
right  of  appeal  preserved  to  her  therefrom, 
we  have  but  to  cite  section  57  of  the  Code  of 
Civil  Procedure  of  this  state,  which  supplies 
the  machinery  to  carry  into  effect  the  **ap- 
pellate  jurisdiction  in  all  cases  within  the 
jurisdiction  of  inferior  courts**  confided  to 
couris  of  common  pleas  in  this  state  by  article 
5  of  section  15  of  our  constitution  of  1805.  It 
is  the  judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(58  s.  C.  41) 
STATE  V.  JAGGBRS. 
(Supreme  Oourt  of  South  Carolina.     June  10, 
1900.) 

DYING   DBCLARATION&-EVIDBNCS  IN    RBPLT 
—THREATS. 

1.  The  statement  of  deceased,  after  he  was 
shot,  that  **he  was  shot,  and  snot  bad,*'  does 
not  show  that  he  was  aware  that  death  was 
imminent,  so  as  to  admit  statements  as  dying 
declarations. 

2.  That  deceased,  just  after  he  was  shot 
used  language  indicating  that  he  then  feared 
that  the  shot  wonld  proTe  fatal,  will  not  author- 
ize the  admission,  as  dying  declarations,  of 
statements  made  five  to  seren  hours  later,  when 
be  seemed  to  be  resting  perfectly  easy,  and  did 
not  manifest  any  concern  about  himself;  nor 
is  their  admission  authorized  by  the  fact  that 
five  or  six  hours  later  he  had  no  hope  of  re- 
covery. 

3.  Testimony  for  defendant  that  deceased 
had  made  threats  to  Injure  him  does  not  an- 
thorize  the  state,  in  reply,  to  prove  threats 
made  by  defendant  kgainst  deceased  prior  to 
the  homicide. ' 
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Appeal  from  general  seaaions  cireoit  court 
of  York  county;  O.  W.  Buchanan,  Judge. 

William  Jaggers  waa  convicted  of  murder, 
and  appeals     Reversed. 

Jas.  F.  &  John  R.  Hart  for  appellant 
Solicitor  Henry,  for  the  State. 

HcIVER,  C.  J.  The  defendant  was  indict- 
ed for  the  murder  of  one  Greorge  Burris,  and 
was  found  guilty,  with  a  recommendation  to 
mercy.  The  defendant  appeals  upon  the  sev- 
eral exceptions  set  out  in  the  record,  which 
raise  but  two  questions:  <1)  Whether  there 
was  error  in  receiving  certain  statements 
made  by  the  deceased  as  dying  declarations; 
(2)  whether  the  circuit  court  erred  hi  admit- 
ting the  testimony  of  one.  Wilson,  offered  in 
reply  by  the  state,  tending  to  show  that  the 
defendant  had  made  threats  against  the  de- 
ceased. 

First,  as  to  the  admissibility  of  the  so- 
called  dying  declarations:  For  a  proper  un- 
derstanding of  this  question,  it  will  be  neces- 
sary to  malce  the  following  statement  gath- 
ered from  the  "case,"  as  prepared  for  argu- 
ment here,  as  well  as  from  the  supplemental 
testimony  embraced  in  the  argument  of  the 
solicitor,  which  was  consented  to  by  counsel 
for  appellant  provided  they  be  allowed  20 
days  in  which  to  submit  "additional  testi- 
mony and  further  argument''  of  which  pro- 
viso, however,  the  appellant's  counsel  have 
not  availed  themselves.  It  seems  that  the 
deceased  was  shot  on  the  morning  of  the  3d 
of  October,  1889,  between  9  and  10  o'doclc; 
and  the  witness  Gato  Williams  who  found 
him  some  10  or  15  minutes  after  he  was  shot 
lying  in  the  yard,  near  the  well,  heard  him 
say  that  "he  was  shot  and  shot  bad."  This 
witness,  in  the  supplemental  testimony  em- 
l^raced  In  the  argument  of  the  solicitor.  Is 
represented  as  saying  that  he  saw  the  de- 
ceased again  that  afternoon  at  his  house, 
about  3  or  4  o'clock,  and«  when  asked  wheth- 
er George  (the  deceased)  said  anything  about 
dying,  replied:  '*He  never  said  anything  to 
me  about  dying,  except  at  the  well.  He  said 
be  was  shot,  and  did  not  expect  to  live.  He 
said  he  was  shot  bad,  and  didn't  expect  to 
get  over  it"  This  manifestly  refers  to  what 
the  witness  heard  the  deceased  say  in  the 
morning  at  the  well,  a  very  short  time  after 
be  was  shot;  for  he  adds  to  his  testimony 
Just  quoted  the  following:  "And  the  other,  at 
home,  I  don't  know  anything  about  that" 
The  next  witness  offered  to  prove  the  alleged 
dying  declarations  was  G.  H.  Sandifer,  a 
magistrate,  who  reduced  the  statement  of  de- 
ceased, to  writing.  This  witness  testified 
that  he  was  in  company  with  the  sheriff 
about  3  or  4  o'clock  In  the  afternoon  of  the 
day  on  which  deceased  was  shot,  and  found 
him  sleeping  under  the  influence  of  opiates." 
"We  waked  him  up,— shook  him,"— «nd  then 
he  made  the  statement  in  question.  But 
when  examined  as  to  whether  the  deceased 
was  conscious  of  Ills  condition,  he  testified 


as  follows:  "Q,  The  boy,  George,  said  noth- 
ing to  you  about  whether  he  was  going  to  die 
or  not?  A.  No,  I  told  him  that  he  could 
make  it  [referring  to  the  statement]  If  he 
wished;  that  he  might  die;  that,  if  he  had 
any  statement  to  make,  to  make  It  now.  Q. 
You  told  him  he  might  die?  A.  Yes,  sir. 
Q.  He  didn't  say  whether  he  was  going  to 
die  or  not?  A.  No,  sir;  he  didn't  say.  Q. 
You  say  he  was  under  the  influence  of  mor- 
phine at  the  time?  A.  Seemed  so.  He  waa 
breathing  pretty  heavy,  and  seemed  resting. 
Q.  Didn't  seem  concerned  about  himself?  A. 
No,  shr;  we  had  to  shake  him  to  keep  liim 
awake.  Q.  But  he  didn't  seem  to  manifest 
any  concern  about  himself,— whether  he 
would  get  well  or  not?  A.  No;  he  seemed 
to  be  perfectly  easy."  It  seems  that  another 
witness  <J.  N.  Gillespie)  had  previously  testi- 
fied that  he  had  seen  the  deceased  in  the 
morning  after  he  was  shot,  and  wh^n  asked 
if  deceased  had  said  anything  about  dying, 
replied:  "Yes,  sir;  he  Just  told  me  he  had  no 
hope  of  himself."  But  there  being  some 
doubt  as  to  the  time  when  the  deceased  made 
this  statement,  the  witness  Gillespie  was  re- 
called, when  he  said  that  this  statement  was 
made  to  him  by  the  deceased  after  dark, 
about  9  or  10  o'clock  at  night  of  the  day  de- 
ceased was  shot;  and  that  the  deceased  lived 
until  about  12  o'clock  the  next  day. 

The  rules  in  regard  to  the  admissibility  of 
dyUig  declarations  are  well  settled:  (1)  That 
death  inust  be  imminent  at  the  time  the  dec^ 
laratlons  in  question  are  made;  (2)  that  the 
declarant  must  be  so  fully  aware  of  this  as 
to  be  without  any  hope  of  life;  (3)  that  the  sub- 
ject of  the  charge  must  be  the  death  of  the 
declarant  and  the  circumstances  of  the  death 
must  be  the  subject  of  the  declarations. 
State  V.  Johnson,  28  S.  G.  108,  1  S.  B.  510, 
and  the  cases  therein  cited,  recognized  and 
followed  in  the  su)[)sequent  cases  of  State  v. 
Bradley,  34  S.  O.  139,  13  S.  SL  315,  and  Same 
V.  Banister,  35  S.  C.  295.  14  S.  E.  67a  Now, 
while  the  third  of  these  requirements  was 
met  in  this  case,  and  possibly  the  first  also, 
although  the  death  did  not  occur  until  the  next 
day,  yet  we  are  unable  to  discover  any  evi- 
dence that  the  second  requirement  was  met; 
for  there  la  nothhig  to  show  that  the  deceas- 
ed, at  the  time  he  made  the  declarations  in 
question,  was  so  fully  aware  that  his  death 
was  imminent  as  to  have  lost  all  hope  of  re- 
covery, but  the  testimony,  rather,  tends  to 
show  the  contrary.  The  deceased  was  sleep- 
ing quietly,— "he  seemed  to  be  perfectly 
easy,"— and,  when  roused  up  and  asked  If  he 
did  not  want  some  milk,  sat  up  in  bed  and 
drank  a  glass  of  milk,  and  then  made  the 
declarations  admitted  in  evidence.  He  cer- 
tainly said  nothing  and  did  nothing  tending 
to  show  that  he  was  conscious  of  impending 
death.  The  doctor,  who  had  seen  him  and 
given  him  some  powders,  was  not  examined 
as  to  his  condition,  nor  asked  his  opinion  as 
to  whether  death  was  imminent  so  far  as  the 
record  before  us  shows,     hiven  when  told  by 


436 


36  SOUTHEASTBBN  REPORTER. 


G3.a 


tbe  witness  who  took  the  statement  that  he 
might  die,  and  if  he  wished  to  make  any 
statement  he  could  do  so,  the  deceased  ez-^ 
pressed  no  apprehension,  and  In  no  way  indi- 
cated that  he  was  uneasy  about  his  condition. 
On  the  contrary,  when  the  witness  was  asked 
whether  deceased  seemed  to  be  concerned 
about  himself,  he  replied:  ''No,  sir;  we  had  to 
shake  him  to  keep  him  awake.  Q.  But  he 
didn't  seem  to  manifest  any  concern  about 
himself,— whether  he  would  get  well  or  not? 
A.  No;  he  seemed  to  be  perfectly  easy.^ 
This  certainly  is  not  such  evidence  as  the 
rule  contemplates.  But  it  is  contended  that 
the  testimony  of  Cato  Williams,  copied  above, 
is  sufficient  to  show  that  deceased  had  lost 
all  hope  of  recovery.  This  witness  seems  to 
have  been  the  first  person  who  reached  the 
deceased  after  he  was  shot,— a  very  few  min- 
utes afterwards;  and,  when  first  asked  what 
the  deceased  said,  did  not  say  that  the  de- 
ceased said  anything  about  dying,  only  said 
"he  was  shot,  and  shot  bad."  Subsequent- 
ly, when  asked:  '*Q.  Did  George  [the  de- 
ceased] say  anything  about  dying?  A.  He 
never  said  anything  to  me  about  dying,  ex- 
cept at  the  welL  He  said  he  was  shot,  and 
didn't  expect  to  live.  He  said  he  was  shot 
bad,  and  didn't  expect  to  get  over  it  And 
the  other,  at  home,  I  don't  know  anything 
about  that."  This  conversation  between  the 
witness  and  the  deceased,  thus  amplified  be- 
yond his  first  statement  of  such  conversation, 
manifestly  occurred  at  the  well,  but  a  very 
short  time  after  the  deceased  was  shot  down, 
and  several  hours  before  the  deceased  was 
removed  to  his  home;  and  while  it  may  be 
true  that,  under  the  excitement  of  the  mo- 
ment, he  may  have  used  tbe  language  last  at- 
tributed to  him  by  the  witness,  indicating 
that  he  then  feared  that  the  shot  would 
prove  fatal,  yet,  several  hours  afterwards, 
when  he  had  been  removed  to  his  house,  and 
seemed  to  be  resting  ''perfectly  easy,"  It 
does  not  at  all  follow  that  he  still  entertained 
the  same  apprehensions.  On  the  contrary, 
tbe  witness  who  took  the  statement  offered 
in  evidence  says  that  he  did  not  then  seem  to 
manifest  any  concern  about  himself,  which 
he  undoubtedly  would  have  done  if  he  then 
supposed  that  death  was  imminent  Again, 
(t  is  said  that  his  declaration  to  the  witness 
Gillespie  that  "he  had  no  hope  of  himseir* 
shows  that  he  was  conscious  of  his  condition; 
but  it  is  manifest  that  such  declaration  was 
made  some  four  or  five  hours  after  the  wit- 
ness Sandifer  took  down  the  statement  offer- 
ed in  evidence,  and  it  might  well  be  that  he 
had  then  lost  hope  of  himself,  though  it  is  far 
from  showing  that  he  had  lost  hope  when 
he  made  the  statement  to  Sandifer,  several 
hours  before.  It  is  true  that  Gillespie,  ^hen 
first  on  the  stand,  did  testify  that  the  state- 
ment made  to  him  was  before  Sandifer  bad 
seen  the  deceased;  but  when  recalled  to  the 
stand  for  the  purpose  of  explaining  when  it 
was  that  he  heard  deceased  say  that  he  had 
no  hope  of  himself,  he  not  only  says  that  it 


was  after  Sandifer  had  seen  the  deceased, 
but  fixes  the  time  specifically,  as  after  dark 
(about  9  or  10  o'clock  at  night),  which  was 
some  four  or  five  hours  after  the  statement 
was  made  to  Sandifer  about  8  or  4  o'clock  In 
the  afternoon.  Now,  in  view  of  the  fact  that 
dying  declarations  constitute  one  of  the  ex- 
ceptions of  the  rule  rejecting  hearsay  evi- 
dence (1  Greenl.  Ev.  $  156),  and  in  view  of  the 
following  language  in  section  158  of  the  same 
volume,  '*It  is  essential  to  the  admissibility  of 
these  declarations,  and  is  a  preliminary  fact 
to  be  proved  by  the  party  offering  them  In 
evidence,  that  they  were  made  under  a  sense 
of  impending  death,"  it  seems  to  us  that 
there  was  error  in  receiving  in  evidence  tbe 
statement  taken  down  in  writing  by  the  wit- 
ness Sandifer  as  the  dying  declaration  of  the 
deceased. 

The  second  question  is  whether  there  waB 
error  In  receiving  the  testimony  of  one  Wil- 
son, when  offered  in  reply  by  the  state,  tend- 
Uig  to  show  that  defendant  had  made  threats 
against  the  deceased  prior  to  the  homicide. 
This  testimony  was  objected  to  by  defend- 
ant's counsel  upon  the  ground  that  It  was 
not  in  reply  to  any  testimony  offered  for  the 
defense,  but  the  objection  was  overruled. 
It  does  not  appear  in  the  "case,"  as  prepared 
for  argument  here,  or  from  the  supplement 
found  in  the  argument  of  the  solicitor,  that 
the  defendant  had  offered  any  testimony  to 
which  the  testimony  of  the  witness  Wilson 
could,  in  any  sense,  be  regarded  as  a  reply. 
Nor  does  it  appear  in  any  part  of  tbe  record 
before  us  that  the  testimony  of  Wilson  tend- 
ed to  contradict  anythhig  testified  to  by  the 
defendant  Indeed,  It  nowhere  appears  that 
defendant  was  ever  examhied  as  a  witness  in 
his  own  behalf.  All  that  we  can  find  In  the 
"case"  In  regard  to  threats  is  the  following 
statement:  "After  the  state  had  rested  its 
case,  the  defendant  Introduced  his  testimony, 
showing,  among  other  things,  that  deceased 
was  unfriendly  to  him  [the  accused],  and  had 
made  threats  to  do  him  Injury  at  various 
times  before  the  homidde.  The  state,  in  re- 
ply, offered,  also,  to  prove  threats  made  by 
the  accused,  and  for  this  purpose  examined 
Steve  Wilson,"— followed  by  the  testimony  of 
said  Wilson  to  the  effect  that  the  accused 
had  said,  "When  I  meet  George  [the  de- 
ceased] again,  I  am  going  to  shoot  his  heart 
strings  out"  This  testimony,  while,  no 
doubt  competent  if  it  had  been  offered  by 
the  state  when  developing  its  testimony  In 
chief,  when  the  defendant  would  have  had 
an  opportunity  to  contradict  or  explain  it 
was  clearly  incompetent  In  reply;  for  it  was 
not  in  reply  to  any  testimony  adduced  by 
the  defendant  It  certainly  was  not  in  re- 
ply to  the  testimony  offered  by  the  defend- 
ant tending  to  show  that  the  deceased  had 
made  threats  to  do  him  (the  defendant)  in* 
Jury  at  various  times  before  the  homicide; 
for  it  might  be  perfectly  true  that  each  of 
the  parties  had  made  threats  against  the  oth- 
er, and  the  fact  1^  fact  it  be,  that  the  de- 
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ceased  bad  made  threats  against  the  defend- 
ant did  not  In  any  way  tend  to  show  that 
the  defendant  had  or  had  not  made  threats 
against  the  deceased.  The  testimony  of  Wil- 
son was  clearly  incompetent  when  offered 
by  the  state  in  reply,  and  upon  this  ground, 
also,  there  should  be  a  new  trlaL  The  judg- 
ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  case 
remanded  to  that  court  for  a  new  trlaL 
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(Supreme  Court  of  South  Carolina.     June  27, 

1900.) 

ACCOUNT  STATED-CONSTRUCTION  —  FRAUD  — 
PLEADING— FAILURE  OF  CONSIDERATION. 

1.  Where  an  account  stated  coDtains  no 
words  of  doubtful  meaning,  the  court  is  to 
construe  it,  and  instruct  as  to  its  force  and  ef- 
fect. 

2.  A  defense  of  fraud  and  misrepresentation 
should  allege  knowledge  on  the  part  of  plain- 
tiff. 

3.  AH  matters  of  contract  growing  out  of  a 
sale  being  merged  in  an  account  stated,  and 
deceit  not  being  shown  to  render  the  account 
stated  a  nullity,  the  question  of  failure  of  con- 
sideration by  reason  of  breach  of  implied  war- 
ranty in  the  sale  cannot  be  considered  in  an 
action  on  the  account  stated. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;   R.  C.  Watts,  Judge. 

Action  by  the  Gem  Chemical  Company 
against  A.  G.  Youngblood  and  others.  Judg- 
ment for  plaintiir.  Defendants  appeal.  Af- 
firmed. 

Ansel,  Cothran  &  Cothran,  for  appellants. 
Graydon  &  Giles,  for  respondent. 

GARY,  A.  J.  As  the  questions  raised  by 
the  exceptions  inyolve  the  construction  of 
the  pleadings,  the  material  allegations  of  the 
complaint  and  answer  will  be  set  out.  They 
are  as  follows: 

Complaint:  The  first  paragraph  alleges 
the  corporate  existence  of  the  plaintiff.  The 
second  paragraph  alleges  the  co-partnership 
of  the  defendants.  "(3)  That  on  the  11th 
day  of  July,  1898,  at  Greenwood,  S.  C,  an 
account  was  stated  between  the  said  plain- 
tiff and  the  said  defendants,  and  upon  such 
statement  a  balance  of  two  hundred  and  sev- 
enteen dollars  and  sixty-four  cents  was  found 
to  be  due  from  the  said  defendants  to  this 
plaintiff.  (4)  That  thereupon  on  the  same 
day,  to  wit,  the  11th  day  of  July,  1898,  the 
said  plaintiff  made  its  bill  of  exchange  in 
writing,  dated  the  21st  day  of  June,  1898, 
directed  to  the  said  defendants,  under  their 
firm  name  of  Youngblood  &  Cothran,  at 
Greenwood,  S.  C,  and  thereby  required  the 
said  defendants  to  pay  to  the  order  of  the 
plaintiff  two  hundred  and  seventeen  dollars 
and  sixty-four  cents,  sixty  days  after  said 
date,  for  value  received,  a  copy  of  which 
bill  of  exchange  is  hereto  attached  as  a  part 
of  this  complaint,  and  marked  'Exhibit  A.*  ** 
The  fifth  paragraph  alleges  the  acceptance 


of  the  draft  by  the  defendants  on  the  11th 
of  July,  1898.  The  sixth  paragraph  alleges 
that  no  part  of  said  bill  of  exchange  has 
been  paid. 

Answer:  *'(1)  The  defendants  admit  that 
they  accepted  the  plaintiff's  draft  as  set 
forth  in  the  complaint,  and  that  no  part 
thereof  has  been  paid.  (2)  They  deny  the 
third  paragraph  of  the  complaint.  (S)  The 
defendants  allege  that  the  said  acceptance 
was  executed  by  them  in  consideration  of 
the  sale  to  them  by  plaintiff  of  162  gallons  of 
Kola  Pepsin,  and  for  no  other  consideration, 
under  a  representation  and  warranty  by  the 
plaintiff  at  the  time  of  sale  that  the  said 
Kola  Pepsin  was  a  fit  and  proper  material 
for  soda-water  drinks,  and  suitable  for  such 
purposes.  (4)  That  the  defendants  then  ac- 
cepted and  purchased  said  goods  for  sale  to 
proprietors  of  soda  fountains,  trusting  in  the 
said  representation  and  warranty  of  the 
plaintiff,  all  of  which  the  plaintiff  then 
knew.  (5)  That  the  said  goods  were  not  fit 
or  proper  for  said  purpose,  but  altogether 
unsuitable,  and  have  always  been  and  are 
altogether  useless  to  the  defendants.**  The 
defendants  also  set  up  In  their  answer  a 
counterclaim  for  $100  arising  out  of  the 
facts  alleged  in  paragraphs  3,  4,  and  5  of 
their  answer. 

The  Jury  rendered  a  verdict  In  favor  of 
the  plaintiff.  The  defendants  appealed  up- 
on exceptions,  which  will  not  be  considered 
in  detail,  as  the  argument  of  the  appellants' 
attorneys  shows  that  they  raise  practically, 
but  three  questions,  to  wit:  "(1)  Did  the 
circuit  Judge  err  in  deciding  the  issue  of  ac- 
count stated?  (2)  Did  he  err  in  excluding 
evidence  to  the  effect  that  the  alleged  ac- 
count stated  was  procured  by  misrepresenta- 
tions and  fraud?  (3)  If  defendants  are  pre- 
cluded from  attacking  the  account  stated, 
were  they  entitled  to  show  that  there  was 
a  failure  of  consideration  in  the  acceptance 
of  the  draft,  which  was  brought  about  by 
the  misrepresentations  of  plaintiff?' 

We  will  first  consider  whether  there  waa 
error  on  the  part  of  his  honor,  the  presiding 
Judge,  in  his  ruling  as  to  the  account  stated. 
The  account  stated  is  as  follows: 

''Baltimore,  Qct  1st,  1898. 
"Youngblood  ft  Cothran,  Greenwood,  S.  C, 
bought  of  Gem  Chemical  Co^  of  Baltimore 
city: 

1898. 
June  ^Lst,  Kola  Pepsin • $243  00 

July  12tfa,  freight $  9  86 

''        rebate  lOe.  per  gal- 
lon       16  00 

25  86 

1217  64 
"Rec.   accepted  draft,  1217.64,   dated  60 
days  from  June  21st,  and  accepted  by  Y.  & 
O.  on  July  11th,  1898." 

The  only  grounds  upon  which  the  defend- 
ants relied  to  defeat  the  plaintiff's  recovery 
herein  were  fraud,   misrepresentation,  and 
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want  of  ooDBideratlon  In  the  acceptance  of 
the  draft  The  circuit  Judge  ruled  that  un- 
der the  pleadings  these  grounds  could  not  be 
considered.  The  construction  of  the  account 
stated  presented  a  Question  of  law  to  be  de- 
termined by  the  court,  as  it  does  not  contain 
any  words  of  a  doubtful  meaning,  which  re- 
quired the  Jury  to  decide  in  what  sense  they 
were  used.  If  the  circuit  judge  was  correct 
In  ruling  that  the  grounds  relied  upon  by  the 
defendants  could  not  be  considered,  as  they 
did  not  properly  arise  under  the  pleadings, 
it  was  his  duty  to  instruct  the  Jury  as  to  the 
force  and  effect  of  the  said  instrument  of 
writing.  After  the  ruling  of  the  circuit 
Judge  hereinbefore  mentioned,  there  was  no 
testimony  before  the  Jury  from  which  they 
could  fi^d  that  the  instrument  of  writing 
bad  any  other  effect  than  that  which  appear- 
ed upon  Its  face. 

This  brings  us  to  a  consideration  of  the 
second  question,  whether  the  presiding  Judge 
erred  in  excluding  evidence  to  the  effect 
that  the  account  stated  was  procured  by 
fraud  and  misrepresentations.  In  9  Enc.  PI. 
&  Prac.  pp.  684,  685,  it  is  said:  "Fraud  is 
never  presumed,  and  in  order  to  entitle  a 
party  to  relief,  either  at  law  or  in  equity,  on 
that  ground  it  is  essenticdi  that  the  fraud  be 
distinctly  alleged  in  the  pleadings,  so  that  It 
may  be  put  in  issue,  and  evidence  thereof 
given.  This  rule  is  applicable  as  well  to  the 
pleadings  of  the  plaintiff  as  to  those  of  the 
defendant  In  the  absence  of  such  an  alle* 
gation,  evidence  of  fraud  will  not  be  receiv- 
ed at  the  trial."  On  pages  686  and  687  of 
the  same  volume  we  find  the  following:  "In 
alleging  fraud  it  is  well  settled,  both  at  law 
and  in  equity,  that  the  mere  general  aver- 
ment, without  setting  out  the  facts  upon 
which  the  charge  is  predicated,  is  insuffi- 
cient Whether  the  fraud  be  alleged  in  the 
declaration,  complaint,  or  bill,  or  set  up  by 
way  of  defense  in  the  plea,  answer,  or  repli- 
cation, it  is  essential  that  the  facts  and  cir- 
cumstances which  constitute  it  should  be 
set  out  clearly,  concisely,  and  with  sufficient 
particularity  to  apprise  the  opposite  party  of 
what  he  is  called  upon  to  answer."  In  order 
to  constitute  a  defense  to  the  plaintiff's 
cause  of  action,  on  the  ground  that  the  de- 
fendants were  deceived  by  misrepresenta- 
tion and  fraud,  it  was  necessary  to  allege 
the  scienter  on  the  part  of  the  plaintiff. 
Wood  V.  Ashe,  8  Strob.  64;  Read  v.  Duncan, 
2  McCqrd,  167;  Houston  v.  Gilbert,  8  Brev. 
64.  The  wordb,  "all  of  which  the  plaintiff 
then  knew,"  in  paragraph  4  of  the  answer, 
do  not  refer  to  the  allegations  set  forth  in 
the  fifth  pai'agraph  thereof,  but  to  an  en- 
tirely different  state  of  facts.  The  answer 
failed  to  allege  fraud  and  misrepresenta- 
tions, and  there  was  no  error  in  rejecting 
the  evidence  offered  to  prove  them. 

We  will  now  consider  the  third  question, 
which  is  as  follows:  "If  defendants  are 
precluded  from  attacking  the  account  stat- 
ed, were  they  not  entitled  to  show  that  there 


was  a  failure  of  consideration  in  the  accept- 
ance of  the  draft,  which  was  brought  about 
by  the  misrepresentation  of  plaintiff?'*  The 
defi^nse  of  failure  of  consideration.  In  the 
absence  of  deceit  on  the  part  of  the  seller, 
arises  ex  contractu.  All  matters  of  contract 
growing  out  of  the  sale,  whether  express  or 
Implied,  were  merged  in  the  account  stated. 
Until  the  Jury  reached  the  conclusion  that 
the  account  stated  was  a  nullity,  they  could 
not  consider  the  question  of  failure  of  con- 
sideration by  reason  of  the  breach  of  war- 
ranty implied  by  law.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


(68  8.  G.  tt) 
MAROHBANKS  v.  MAROHBANKa 
(Supreme  Court  of  South  Carolina.    June  28» 
1900.) 

CONSTITUTION— CONSTRUCTION— MAGIS- 
TRATES—INSTRUOTINQ  JURY. 
Magistrates  are  within  Const,  art.  6,  S 
26,  providing  that  judges  shall  not  charge 
juries  in  respect  to  matters  of  fact,  but  shall 
declare  the  law;  they  being  included  in  the 
word  *'judge*'  in  section  6,  and  there  being 
nothing  to  show  a  different  intention  in  sec- 
tion 26. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  R.  C.  Watts,  Judge. 

Action  by  S.  P.  Marchbanks  against  S.  S. 
Marchbanks.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Blythe  &  Blythe,  for  appellant  Adam  C. 
Welborn,  for  respondent 

GARY,  A.  J.  The  appeal  herein  raises 
the  question  whether  magistrates  are  in- 
cluded within  the  terms  of  section  26»  art 
5,  of  the  constitution,  which  provides, 
"Judges  shall  not  charge  Juries  in  respect  to 
matters  of  fact,  but  shall  declare  the  law." 
Generally,  when  the  constitution  refers  to 
the  members  of  the  supreme  court  they  are 
mentiobed  as  "Justices  of  the  supreme 
court"  Circuit  Judges  are  referred  to  as 
"Judges  of  the  circuit  court"  while  those 
formerly  known  as  "trial  Justices*'  had  their 
title  changed  to  "magistrates."  Delk  v. 
Zom,  48  S.  C.  149,  26  S.  K  406.  The  word 
"Judge,"  without  the  superadded  words  "of 
the  circuit  court"  Is  sometimes  used  in  the 
constitution  so  as  to  embrace  "magistrates" 
as  well  as  "Justices  of  the  supreme  court" 
For  instance,  section  6,  art  5y  of  the  con- 
stitution is  as  follows:  "No  Judge  shall  pre- 
side at  the  trial  of  any  cause  in  the  event  of 
which  he  may  be  Interested  or  when  either 
of  the  parties  shall  be  connected  with  him 
by  affinity  or  consanguinity  within  such  de- 
grees as  may  be  prescribed  by  law,  or  In 
which  he  may  have  been  counsel  or  have 
presided  in  any  Inferior  court  In  case  all 
or  any  of  the  Justices  of  the  supreme  court 
shall  be  thus  disqualified  or  be  otherwise 
prevented  from  presiding  in  any  cause  or 
causes  the  court  or  the  Justices  thereof  shall 
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certifj  the  Mune  to  the  goyernor  of  the 
state,  and  he  shall  immediately  commisBion 
specially  the  requisite  Dumber  of  men  learn- 
ed in  the  law  for  the  trial  and  determina- 
tion thereof.  The  same  course  shall  be  pur- 
sued in  the  circuit  and  Inferior  courts  as  is 
prescribed  In  this  section  for  causes  in  the 
suinreme  court  •  •  •"  Having  shown 
in  this  part  of  the  constitution  that  the  in- 
tention was  to  include  "magistrates'*  when 
using  the  word  ^'Judge,"  it  is  but  reasonable 
to  suppose  that,  when  this  word  is  found  in 
other  parts  of  the  constitution,  it  has  the 
same  meaning,  unless  the  context  showed 
otherwise.  There  Is  nothing  in  section  26, 
art  6,  of  the  constitution  tending  to  show 
that  the  word  "Judge"  was  intended  to  have 
a  different  meaning  from  that  which  it  had 
been  shown  to  hare  in  section  6  of  said  ar- 
ticle. Any  other  construction  of  the  consti- 
tution would  deprive  a  litigant  of  the  im- 
portant right  to  have  the  Jury  instructed  by 
the  coiirt  as  to  the  law  of  the  case.  If  the 
magistrate  knows  the  law,  it  is  his  duty  to 
instruct  the  Jury;  and,  if  he  is  not  suffi- 
ciently versed  in  the  law  to  charge  the  Jury, 
he  should  not  hold  the  office.  Our  construc- 
tion of  the  constitution  renders  unnecessary 
consideration  of  the  additional  grounds  up- 
on which  the  respondent  relied.  It  is  the 
judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 


(58  S.  G.  94) 

STATE  V.  WINE  et  at 

(Supreme  Court  of  South  Carolina.     June  2S, 

.1900.) 

CRIMINAL.  LAW— HANDING  LETTER  TO  JUROR 
—INSTRUCTIONS. 

l.In  the  absence  of  anything  to  show  prej- 
udice, it  will  not  be  held  error  that,  a  letter 
addressed  to  a  juror  having  been  received  by 
the  clerlE  during  the  trial,  the  judge,  without 
examining  it  or  asking  counsel  if  there  was  any 
objection;  allowed  the  juror  to  receive  it. 

2.  Counsel  having  submitted  to  the  court  cer- 
tain propositions  of  law,  not  with  the  request 
to  charge  them,  but  simpiv  as  a  suggestion  to 
him  as  to  what  the  law  is,  it  is  enougli  that 
he  charges  substantially  the  law  applicable  to 
the  cf  se. 

Appeal  from  general  sessions  circuit  court 
of  Orangeburg  county;  J.  C.  Klugh,  Judge. 

Warby  Wine  and  Major  Oreen  were  con- 
victed of  murder,  and  appeal.    Affirmed. 

Wm.  C.  Wolfe,  for  appellants.  W.  St.  J, 
Jervey,  for  the  State. 

GARY,  A.  J.  The  following  preliminary 
statement  is  set  out  in  the  argument  of  the 
appellants'  attorneys:  "On  the  night  of  De- 
cember 17,  1896,  one  H.  H.  Pauling  was 
found  intoxicated  and  wounded  near  the 
town  of  Ft  Motte,  in  Orangeburg  county. 
Pauling  died  from  his  wound  the  next  day. 
Warby  Wine,  Major  Qreen,  Dick  Duncan, 
and  John  Taylor  were  arrested  and  lodged 
in  Jail,  charged  with  the  homicide.  At  the 
trial,  the  s9)Htor:  elected  to  put.  only  Wine 


and  Green  on  trial  for  murder,  Dnnean  and 
Taylor  having  been  since  released.  The  the- 
ory of  the  state  was  that  Wine,  Green,  Dun- 
can, and  Taylor  had  conspired  together  to 
rob  Pauling,  and  that  during  the  consum- 
mation of  the  robbery  Wine  shot,  killing 
Pauling,  and  that  hence  all  were  guilty  of 
murder.  The  theory  of  the  defence  was:  (1) 
That  Pauling,  deeply  intoxicated,  was  mak- 
ing his  way  to  the  house  of  Jessie  Parker; 
but  on  account  of  his  intoxication  failed  to 
reach  the  house,  and  fell  and  lay  on  the 
ground  where  he  was  afterwards  shot  (2) 
That  Wine,  Green,  Duncan,  and  Taylor,  also 
more  or  less  intoxicated,  going  to  their 
homes,  passed  near  where  Pauling  lay;  that 
some  one  of  the  party,  seeing  the  object 
(Pauling)  on  the  ground,  called  attention  to 
it;  whereupon  Wine  shot  at  it  with  the  In- 
tention of  scaring  it,  or  making  it  move,  in 
order  that  they  might  know  what  it  was.  (3) 
That  when  Wine  shot  Pauling  made  some 
exclamation,  or  it  became  known  to  these 
men  in  spme  way  that  it  was  a  man  instead 
of  an  animal.  (4)  That,  even  if  Pauling  had 
been  robbed  as  charged  by  the  state,  such 
robbery  was  committed  after  the  firing  of  the 
shot,  and  that  the  robbery  was  not  the  ulte- 
rior design,  nor  was  there  any  connection 
between  the  robbery,  if  there  was  such,  and 
the  firing  of  the  shot.  (6)  That  the  posses- 
sion of  Pauling's  watch  by  Green  could  be 
accounted  for  and  explained  by  several  more 
reasonable  hypotheses  than  a  conspiracy  to 
rob  and  murder,  as  charged  by  the  state. 
The  defendants  were  convicted.  New  trial 
was  refused  by  circuit  Judge,  and  they  ap- 
pealed.*' 

The  first  exception  is  as  follows:  "For 
that  the  Juror  C  N.  Zeigler,  who  resides  in 
or  near  the  community  where  the  homicide 
occurred,  was  allowed  during  the  trial,  and 
while  the  evidence  was  being  heard,  to  re- 
ceive a  letter  or  some  written  communica- 
tion.'* It  seems  the  facts  are  as  follows: 
Some  one  handed  a  letter  to  the  deputy 
clerk  addressed  to  Zeigler,  one  ofi  the  Jurors. 
Upon  the  Judge*s  attention  being  called  to  it, 
he  directed  that  the  letter  be  handed  to  the 
Juror.  It  was  not  examined  by  the  presiding 
Judge,  nor  did  he  ask  counsel  if  there  was 
any  objection  to  allowing  the  Juror  to  receive 
the  letter.  The  conduct  of  a  trial  must,  in 
a  great  measure,  be  left  to  the  sound  dis- 
cretion of  the  presiding  Judge.  There  are 
no  facts  in  this  case  tending  to  show  that 
the  appellants  were  prejudiced  by  the  action 
of  the  circuit  Judge.  The  exception  is  ttiere- 
f ore  overruled. 

The  second,  third,  and  fourth  exceptions 
are  as  follows:  *'(2)  For  that  the  court  erred 
in  charging  the  Jury:  'And  so  in  this  case, 
if  the  evidence  satisfied  you  that  the  defend- 
ants, or  either  of  them,  took  the  life  of  H.  H, 
Pauling  intentionally,  without  Just  cause  or 
excuse,  it  constitutes  a  malicious  killing,  or 
a  killing  with  malice  aforethought,  which 
the  law.  holds  to  be  murder.'    (8)  For  that  the 
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aourt  erred  in  charging  the  Jury:  The  kill* 
Ing  of  a  person  for  the  purpose  of  commit- 
ting an  unlawful  act,  the  other  unlawful  act 
being  the  ulterior  design  and  moving  cause, 
is  murder.'  (4)  For  that  the  court  erred  in 
charging  the  Jury:  'And  so,  if  a  person  shoot 
at  an  object  supposing  it  to  be  some  arti- 
cle of  property,  and  not  a  person,  and  It 
turns  out  that  he  is  mistaken,  unless  he  Is 
grossly  negligent  and  careless  in  the  doing 
of  that  act  the  law  would  not  hold  it  to 
be  more  than  manslaughter/  "  These  excep- 
tions fail  to  specify  the  particular  errors 
which  the  appellants  desire  to  bring  to  the 
attention  of  the  court  But  waiving  this  ob- 
jection, these  exceptions,  when  considered  in 
connection  with  the  other  parts  of  the  charge, 
win  be  found  to  be  free  from  error. 

The  fifth,  sixth,  seventh,  eighth,  and  ninth 
exceptions  are  as  follows:  "(5)  For  that  the 
court  erred  in  refusing  to  charge  the  Jury: 
'Before  the  Jury  can  convict  Green  of  any 
offense  in  this  case,  the  state  must  prove 
beyond  a  reasonable  doubt,  and  to  your  sat- 
isfaction, that  Green  and  Wine  conspired  to- 
gether to  rob  Pauling,  and  while  both  of 
them  were  actually  engaged  in  the  very  act 
of  robbery  Wine  fired  the  fatal  shot'  (6) 
For  that  the  court  erred  in  refusing  to  charge 
the  Jury:  There  must  have  been  an  actual 
agreement  intention,  or  conspiracy,  either 
express  or  implied,  between  Green  and  Wine 
to  rob  Pauling  previous  to  the  firing  of  the 
fatal  shot  else  the  Jury  cannot  convict  Green 
in  this  case.'  (7)  For  that  the  court  erred  in 
notchargingthe  Jury  as  requested:  It  is  ab- 
solutely necessary  that  there  be  a  community 
of  intention  or  interest,  proven  beyond  a 
reasonable  doubt  by  the  state,  between 
Green  and  Wine  to  rob  Pauling,  during  the 
consummation  of  which  Wine  fired  the  fatal 
shot,  before  the  Jury  can  convict  Green  of 
either  murder  or  manslaughter  in  this  case.' 
(8)  For  that  the  court  erred  in  refusing  to 
charge  the  Jury:  'If  Green  and  Wine  acted 
separately  and  distinctly  in  the  commission 
of  the  robbery  or  the  shooting,  or  either, 
then  each  must  answer  separately  and  dis- 
tinctly for  his  offense.  Wine  must  answer 
for  the  shooting  and  Green  for  the  robbery, 
if  there  was  such.'  (9)  For  that  the  court 
erred  in  refusing  to  charge  the  Jury:  'Find- 
ing of  stolen  property  no  legal  presumption  of 
guilt  of  murder  or  manslaughter.' "  The  pre- 
siding Judge  at  the  conclusion  of  his  charge 
used  the  following  language  with  reference 
to  the  appellants'  attorneys:  "They  have  sub- 
mitted to  the  court  some  propositions  of  law, 
not  with  the  request  that  I  charge  them  to 
you,  but  simply  as  suggestion  to  the  court 
as  to  what  the  law  is,  and  some  of  them 
I  deem  it  proper  for  me  to  read  to  you  as  be- 
ing law  applicable  to  this  case  in  some  of  its 
aspects,  and  which  you  may  apply  to  the 
facts,  if  you  should  take  the  view  of  the 
facts  which  these  propositions  contemplate." 
The  presiding  Judge  was  not  requested  to 
charge  the  propositions  of  law  Just  mention- 


ed. And  as  he  charged  substantially  the 
law  applicable  to  the  case,  the  exceptions 
cannot  be  sustained.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
be  aflOirmed,  and  the  case  remanded  to  that 
court  for  the  purpose  of  having  another  day 
assigned  for  the  execution  of  the  sentence. 


(68  &  c.  70> 

MASON  V.  SOUTBBRN  RY.  CO. 

(Supreme  Oourt  of  South  Carolina.     June  Zr» 

1900.) 

RAILROADS-ACCIDENT  ON  TRACK— INFANTS— 
NEOLIGBNCB-PROXIMATB  CAUSE-EVIDENCB 
—CONTRADICTING  WITNESS-DAMAGES  —  IN- 
STRUCTIONS. 

1.  Under  a  complaint  for  the  killing  of  a 
child  on  a  railroad,  alleging  that  there  was  a 
highway  crossing  a  mile  away;  that,  when  the 
statutory  signals  were  given  for  that  crossing, 
the  motner,  whose  bouse  was  near  the  place 
of  the  accident,  was  accustomed  to  look  out  on 
the  track  to  see  if  any  of  the  children  were  in 
danger;  and  that  on  the  occasion  of  the  ac- 
cident no  signals  were  given,— evidence  of  the 
omission  of  the  signals  is  admissible  on  the 
question  of  proximate  cause. 

2.  A  witness,  being  sworn,  may  be  cross-ex- 
amined,  though  not  examined  in  chief. 

8.  Testimony  that  a  witness  made  a  certain 
statement  Just  after  the  accident  is  admissible 
to  contradict  him;  he  having  been  asked  if  he 
made  the  statement,  and  having  denied  it. 

4.  Under  Rev.  St.  S  2316,  providing  that  the 
jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such 
death  to  the  parties  for  whom  such  action  shall 
be  brought,  a  pecuniary  loss  need  not  be  shown 
in  an  action  for  death  of  the  infant. 

5.  It  is  immaterial  that  an  illustration  in  the 
charge  Is  inapplicable,  where  it  is  not  mislead- 
ing. 

6w  While  an  infant  16  months  old  may  be 
technically  a  trespasser,  he  cannot  be  guilty  of 
contributory  negligence. 

7.  Where  the  direct  and  proximate  cause  of 
the  death  of  an  infant  16  months  old,  killed  by 
a  train,  is  negligence  in  failing  to  keep  a  rea- 
sonable lookout  and  to  discover  the  child  in 
time  to  have  prevented  the  injui7»  the  railroad 
company  is  liable,  the  same  as  though  its  neg- 
ligence had  been  after  discovery  of  the  child 
on  the  track. 

8.  The  jury  having  been  instructed  at  the 
time  evidence  was  admitted  that  it  was  to  be 
considered  only  to  contradict  a  witness,  such 
an  instruction  need  not  afterwards  be  given. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Ernest  Gary,  Judge. 

Action  by  Robert  Mason,  administrator, 
against  the  Southern  Railway  Company,  for 
death  of  intestate,  an  infant  16  months  old. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

T.  P.  Cothran,  for  appellant.  A.  EL  Dean 
and  Jos.  A.  McCollough,  for  respondent. 

GARY,  A.  J.  The  facts  of  this  case  are 
thus  succinctly  set  forth  in  the  preliminary 
statement  prefacing  the  argument  of  the  ap- 
pellant's attorneys,  and  admitted  to  be  cor- 
rect by  the  respondent's  attorneys,  to  wit: 
"Action  for  damages,  $1,990.99,  instltnted  iik 
the  court  of  common  pleas  for  Greenville 
county  September  29,  1899,  by  Robert  Ma- 
son, as  administrator  of  Clara  Belle  Mason^ 
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deceased,  for  alleged  negligent  killing  of  in- 
testate by  defendant.  Southern  Railway 
Company,  near  South  Tiger  trestle,  in  Spar- 
tanburg county,  on  Atlanta  &  Charlotte  Air- 
Line  Railway,  August  21,  1896.  The  intes- 
tate was  a  child  sixteen  months  old,  and 
was  killed  on  the  track,  about  70  yards  from 
a  neighborhood  crossing,  near  the  house  of 
her  father,  the  plaintiff  in  this  suit  Tried 
before  Judge  Gary  and  a  jury  at  Greenyille 
November  2^  1899.  Verdict  for  plaintiff, 
^,909.99.  The  plaintiff  alleges  that  on  the 
day  named  the  child  crawled,  unobserved, 
from  the  plaintiff's  house,  which  is  near  the 
track  and  in  full  view,  and  got  upon  the 
track,  the  mother  at  the  time  having  no 
servants  about  the  place,  and  being  herself 
engaged  in  domestic  duties;  that  the  plain- 
tiff was  away  from  home  at  the  time;  that, 
about  a  mile  from  the  point  of  collision,  de- 
fendant's track  crosses  a  public  highway, 
and  the  mother  was  accustomed  to  watch 
upon  the  track  for  her  children  when  the 
signals  for  that  crossing  were  given;  that 
upon  the  occasion  in  question  the  defendant 
failed  to  give  the  signals,  and,  if  the  signals 
were  given,  the  mother  did  not  hear  them; 
that,  while  the  child  was  seated  upon  the 
track,  one  of  the  defendant's  trains,  which 
was  behind  time,  and  run  at  an  unusually 
rapid  speed,  recklessly  and  with  grossest 
negligence  ran  over  the  child  and  killed  it; 
that  at  the  time  the  child  was  seated  on 
the  track  at  a  point  where  a  neighborhood 
road  or  'traveled  place'  crosses  said  track, 
and  the  required  signals  were  not  given; 
that  the  agents  of  the  defendant  knew  the 
location  of  the  plaintiffs  house,  and  for  al- 
most a  mile  in  the  direction  from  which  the 
train  approached  the  track  was  straight; 
that  the  engineer  and  fireman  saw  the  child 
upon  the  track  in  ample  time  to  have  stop- 
ped the  train  before  striking  it,  and,  if  they 
did  not  actually  see  and  recognize  it,  they 
could,  by  the  exercise  of  ordinary  care  in 
keeping  a  lookout,  have  seen  and  recognhsed 
it,  and  stopped  the  train  in  time  to  avoid 
striking  it.  The  specific  acts  of  negligence 
recapitulated  in  the  complaint  are  stated  to 
be  (1)  in  not  stopping  the  train,  after  having 
observed  the  child,  in  time  to  avoid  the  col- 
lision; (2)  after  first  seeing  the  object,  in 
not  keeping  a  strict  watch  upon  it,  by  which 
they  would  have  recognized  it  as  a  human 
being  in  time;  (3)  in  not  keeping  a  proper 
lookout  along  this  stretch  of  track,  which 
ordinary  care  and  a  proper  regard  for  life 
(human  and  animal)  demanded,  as  well  as 
the  law  of  the  land,  which  would  have  en- 
abled the  fireman  or  engineer  to  have  seen 
the  child  in  time.  The  remaining  allega- 
tions of  the  complaint  are  formal,  referring 
to  the  incorporation  of  defendant,  the  heirs 
at  law  of  the  intestate,  the  appointment  of 
the  plaintiff  as  administrator,  and  the 
amount  of  damages.  The  answer  of  the  de- 
fendant admits  its  corporate  existence,  that 
the  child  was  killed  by  its  train,  and  denies 


the  other  allegations  of  the  complaint  It 
alleges  that  the  child  was  a  trespasser  upon 
the  track  at  a  place  where  she  had  no  legal 
right  to  be,  and  where  the  servants  of  the 
company  had  no  reason  to  suppose  she 
would  be;  that  as  soon  as  she  was  discov- 
ered they  did  all  in  their  power  to  avoid  the 
accident;  that  the  defendant  owed  no  duty 
to  the  child,  save  to  exercise  ordinary  care 
to  avoid  injuring  it  after  discovery;  that  it 
was  impossible  for  the  engineer  to  have  seen 
the  child  in  time  to  avoid  striking  it  as  the 
child  crawled  upon  the  track  on  the  left  side 
of  the  engine,  when  the  train  was  not  more 
than  150  feet  away,  and  too  close  for  the 
engineer  to  avoid  the  collision.  The  defend- 
ant also  pleads  the  contributory  negligence 
of  the  parents."  The  appellant  has  argued 
the  exceptions  under  the  heads  of  "Bvi- 
dence,"  "Motion  for  Nonsuit,"  "Burden  of 
Proof,"  and  "Judge's  Charge." 

Subdivision  "a"  of  the  first  exception  as- 
signed error  as  follows:  "(a)  The  presiding 
judge  erred  in  admitting  evidence  to  the  ef- 
fect that  the  defendant  failed  to  ring  the 
bell  or  blow  the  whistle  for  the  Burnett 
crossing,  a  mile  from  the  scene  of  accident, 
for  the  reason  that  said  testimony  was  ir- 
relevant to  the  issue.  This  exception  ap- 
plies to  the  testimony  of  Robert  Mason,  T.  J. 
Burnett,  Ida  Mason,  Henry  Pinson,  and  Wil- 
liam Smith  upon  this  point,  and  the  ruling 
of  the  presiding  judge  to  this  effect:  *I 
think  the  failure  to  blow  the  whistle  or  ring 
the  bell  is,  according  to  law,  evidence  of 
negligence.' "  The  complaint  alleges  gross 
negligence  and  recklessness  on  the  part  of 
the  defendant  in  running  its  train  at  the 
time  the  accident  occurred,  and  the  answer 
sets  up  the  defense  of  contributory  negli- 
gence on  .the  part  of  the  Infant's  parents. 
The  complaint  also  alleges  that  the  highway 
crosses  the  defendant's  track  about  a  mile 
from  the  place  where  the  collision  took 
place,  and  that  when  the  statutory  signals 
were  given  when  approaching  said  crossing 
the  mother  of  the  child  was  accustomed  to 
look  out  upon  defendant's  track  to  see  if 
any  of  the  children  were  in  danger;  that 
the  defendant  failed  to  give  the  statutory 
signals  (at  least,  she  did  not  hear  them)  on 
that  occasion.  Under  these  circumstances, 
the  circuit  judge  properly  allowed  the  jury 
to  consider  this  testimony  in  determining 
the  proximate  cause  of  the  injury.  Mack  v. 
Railroad  Co.,  52  S.  C.  328,  29  S.  B.  905,  40 
L.  R.  A.  679. 

Subdivision  "b"  alleges  error  as  follows: 
"(b)  The  presiding  judge  erred  in  refusing 
to  allow  the  witness  J.  D.  Pettus  to  answer 
the  question:  'If  it  had  been  one  of  your 
own  children  on  that  track  at  the  time, 
could  you  have  done  anything  to  prevent 
striking  ItT'-^uch  question  being  competent 
and  relevant  to  show  that  degree  of  care  ex- 
ercised by  the  engineer  after  he  discovered 
the  child  crawling  upon  the  track."  This 
question  merely  called  forth  an  expression 
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of  opinion,  and,  eyen  If  It  could  be  regarded 
as  erroneous,  it  was  harmless. 

Subdivision  "c"  is  as  follows:  "(c)  The 
presiding  Judge  erred  in  refusing  to  allow 
the  defendant  to  cross-examine  the  witness 
Ed.  James,  who  was  put  up  by  plaintiff/* 
When  a  witness  is  sworn,  he  becomes  sub- 
ject to  examination  in  chief  and  to  cross- 
examination.  The  right  of  cross-examina- 
tion is  not  destroyed  by  the  failure  to  ex- 
amine in  chief.  This  error  was,  however, 
cured  when  the  defendant's  attorney  there- 
after was  permitted  to  cross-examine  the 
witness. 

Subdivision  "d"  is  as  follows:  "(d)  The 
presiding  judge  erred  in  overruling  defend- 
ant's objection  to,  and  allowing  the  witness 
Ed.  James  to  answer,  the  question:  'Did 
Mr.  Pettus  say,  down  there  at  the  track, 
that  he  thought  that  it  was  a  dog  or  a 
chicken  until  he  got  too  close?  Answer. 
Yes,  sir;  he  did,'— upon  the  ground  that  the 
declaration  was  not  a  part  of  the  res  gestae 
and  was  irrelevant  to  the  issue."  When 
Pettus  was  on  the  stand  he  was  asked  if 
he  did  not  say  to  Mason,  the  father  of  the 
child,  when  the  train  backed  to  the  place 
where  the  collision  took  place,  at  the  time 
Mason  climbed  up  in  the  cab,  that  he 
thought  It  was  a  dog  or  a  chicken  on  the 
track,  and  that  he  did  not  have  time  to 
stop  then.  He  answered,  "No."  The  founda- 
tion was  properly  laid  for  contradicting  the 
witness,  and  the  testimony  was  at  least  ad- 
missible for  that  purpose. 

Subdivisions  "e."  "f,"  and  "g,"  are  as 
follows:  "(e)  The  presiding  judge  erred  in 
overruling  defendant's  objection  to,  and  al- 
lowing the  witness  Hampton  Mason  to  an- 
swer, the  question:  'Did  you  hear  the  fire- 
man say  to  the  engineer,  '*If  you  had  paid 
attention  to  me  when  I  told  you  that  there 
was  something  On  the  track,  maybe  this 
thing  would  not  have  happened"?  Yes,  sir,' 
—for  the  same  reason  as  in  'd,'  supra,  (f) 
The  presiding  judge  erred  in  overruling  de- 
fendant's objection  to,  and  allowing  the  wit- 
ness Robert  Mason  to  answer,  the  question: 
*And  did  he  [engineer]  say,  "I  thought  it 
was  a  dog  or  a  chicken  until  I  got  up  close 
to  it"?  Yes,  sir,'— for  the  same  reason  as  in 
'd,'  supra,  (g)  The  presiding  judge  erred  in 
overruling  defendant's  objection  to,  and  al- 
lowing the  witness  Ida  Mason  to  answer, 
the  question,  *Dld  you  hear  the  engineer  say 
to  your  husband  that  he  thought  that  the 
child  was  a  dog  or  a  chicken  until  he  got 
too  close  to  it'?  for  the  same  reason  as  in 
*d,'  supra."  They  are  disposed  of  by  what 
was  said  in  considering  subdivision  "d." 

The  second  exception  ts  as  follows:  "The 
presiding  judge  erred  in  overruling  defend- 
ant's objection  for  a  nonsuit:  (a)  There 
was  an  entire  failure  of  proof  of  negligence 
on  the  part  of  the  defendant  (b)  The  evi- 
dence shows  that  the  child  was  upon  the 
track  at  a  point  where  it  had  no  legal  right 
to  be,  and  where  the  defendant  is  not  pre- 


sumed to  have  supposed  that  it  would  be. 
It  was  incumbent  upon  plaintiff  to  offer 
testimony  tending  to  show  that  the  child 
was  discovered  by  defendant's  agents  iu 
time  to  avoid  striking  it,  and  that  they  neg- 
ligentiy  failed,  after  such  discovery,  to  avoid 
the  disaster.  There  is  a  total  failure  of  the 
testimony  upon  both  of  these  points,  (c)  It 
was  error  to  hold  that  a  child  could  not  be 
a  trespasser  on  a  railroad  track,  (d)  It  was 
error  to  hold  that  the  child  was  not  wrong- 
fully on  the  track,  (e)  It  was  error  to  ap- 
ply the  rule  in  Danner's  C!ase  to  the  facts 
of  the  case  at  bar.  (f)  It  was  error  to  hold 
that  the  burden  of  proof  was  upon  the  de- 
fendant to  show  that  the  accident  was  un- 
avoidable; that  it  could  not  be  helped,  (g) 
There  was  no  proof  of  damages."  The  de- 
fendant made  a  motion  for  a  nonsuit  on  two 
grounds:  "(1)  Because  there  was  no  negli- 
gence on  the  part  of  the  railroad  company; 
and  (2)  that  there  was  no  proof  of  damages 
resulting  to  the  plaintiff  in  this  case  from 
the  death  of  the  child."  The  presldiufr  Judge, 
in  overruling  the  motion  for  nonsuit,  stated 
somewhat  at  length  the  reason  that  Induced 
him  to  refuse  the  motion.  The  only  ques- 
tions, however,  that  are  properly  before  this 
court  for  consideration,  are  whether  there 
was  error  in  refusing  the  motion  for  non- 
suit on  the  grounds  that  there  was  an  en- 
tire failure  of  testimony  showing  negli- 
gence, and  that  there  was  no  proof  of  dam- 
ages resulting  to  the  plaintiff  from  the  death 
of  the  child.  Without  stating  the  different 
circumstances  tending  to  show  negligence, 
this  court  is  satisfied  that  there  was  evi* 
dence  tending  to  prove  that  fact  We  wlU 
next  consider  the  second  ground  of  the  mo^ 
tion  for  a  nonsuit  Section  2816,  Rev.  St; 
provides  that  "the  jury  may  give  such  dam- 
ages as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  par- 
ties respectively  for  whom,  and  for  whose 
benefit,  such  action  shall  be  brought."  In 
the  case  of  Petrie  v.  Railroad  Co.,  29  S.  C. 
d03,  7  &  B.  515,  cited  with  approval  In 
Strother  v.  Railroad  Co.,  47  S.  C.  375.  25  S. 
E.  272,  the  court  says:  "Again,  it  will  be 
noticed  that  our  statute,  unlike  many  others 
of  a  similar  character,  does  not  speak  of  a 
pecuniary  loss  or  injury,  which  might  possi- 
bly tend  to  show  that  the  injury  for  which 
damages  are  allowed  was  confined  to  the 
deprivation  of  some  legal  claim,  susceptible 
of  measurement  by  a  pecuniary  standard: 
but  its  language  is  much  broader,  and  gives 
to  the  jury  the  right  to  award  such  dam- 
ages as  they  may  think  proportioned  to  the 

j  injury  resulting  from  such  death."  The 
statute  and  the  cases  construing  it  show 
that  the  second  ground  of  the  motion  for 
nonsuit  was  properly  overruled.  We  have 
not  considered  whether  the  circuit  judge 
erred  in  his  interpretation  of  the  rule  in 
Danner*s  Case,  as  his  remarks  in  reference 
thereto  were  made  in  refusing  the  motion 

j  for  a  nonsuit    We  are  not  however,  to  be 
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understood  as  approTlng  his  constrnctioii 
thereof. 

The  third  exception  alleges  error  as  fol- 
lows: '*The  presiding  judge  erred  In  hold- 
ing, upon  motion  for  a  nonsuit,  that  tlie 
burden  of  proof  was  upon  the  defend ai^t  to 
show  that  the  accident  was  unavoidable, 
and  that  it  could  not  help  It;  thus  depriving 
the  defendant  of  the  option  of  putting  up 
testimony,  or  not,  as  it  may  have  been  ad- 
vised." This  exception  is  disposed  of  by 
what  was  said  in  considering  the  second  ex- 
ception. But,  even  If  it  be  conceded  that 
there  was  eiTor,  It  was  harmless. 

Subdivision  "a"  of  the  fourth  exception  is 
as  follows:  "(a)  The  presiding  judge  erred 
in  illustrating  the  law  applicable  to  the  case 
by  the  hypothetical  case  stated  to  the  jury, 
for  the  reason  that  in  the  case  stated  by  him 
the  driver  upon  the  highway  and  a  child 
upon  the  highway  had  the  same  right  to  be 
there,  whereas  in  the  case  at  bar  the  rail- 
road company,  at  the  point  of  accident,  had 
exclusive  right  to  the  use  of  its  track.  The 
fUostration,  therefore,  was  inapplicable." 
The  only  error  of  which  the  appellant  com- 
plains is  that  the  illustration  was  inapplica- 
ble. Even  if  it  was  inapplicable,  it  was  not 
snch  as  to  mislead  the  jury. 

Subdivisions  "b,"  "c,"  "d,"  '*e.*'  "f,"  and 
"g"  are  as  follows:  "(b)  The  presiding  judge 
erred  in  refusing  defendant's  first  request  to 
charge,  which  was  as  follows:  'A  railroad 
company  owes  no  duty  to  a  trespasser  upon 
its  track  until  the  employ^  actually  see  him 
In  a  position  of  danger,'--and  in  holding,  'An 
infant  cannot  commit  a  trespass';  it  being 
submitted  that  said  request  embodied  a  cor- 
rect principle  of  law,  applicable  alike  to 
adults  and  children,  and  that  an  Infant  may 
become  a  trespasser,  (c)  The  presiding  judge 
erred  in  refusing  defendant's  third  request 
to  charge,  which  was  as  follows:  'The  law 
Imposes  upon  a  railroad  company  no  duty 
to  trespassers  upon  its  track,  except  the  duty 
of  exercising,  reasonable  care  not  to  Inflict 
Injury  upon  them  after  they  are  discovered,' 
—and  In  holding:  'A  child  cannot  become 
a  trespasser.  A  child  can  do  no  wrong.  It 
has  no  appreciation  of  right  or  wrong,  and 
therefore  can  do  no  wrong;'  it  being  submit- 
ted that  said  request  embodied  a  correct 
principle  of  law,  applicable  alike  to  adults 
and  children.  Every  animate  object  upon 
the  track  must  occupy  the  relation  either 
of  trespasser  or  of  one  lawfully  there,  (d) 
The  presiding  judge  erred  in  refusing  de- 
fendant's fifth  request  to  charge,  which  waa 
as  follows:  *A  railroad  company  owes  no 
duty  to  trespassers,  to  be  on  a  lookout  for 
them  at  a  point  where  they  have  no  legal 
right  to  be,  and  where  the  company  has  no 
notice  that  they  will  probably  be.'  It  is  sub- 
mitted that  this  request  embodied  a  correct 
principle  of  law  applicable  to  the  case,  (e) 
The  presiding  judge  erred  in  refusing  de- 
fendant's sixth  request  to  charge,  which 
was   as   follows;     'The  above  rules  apply 


equally  to  adults  and  children  of  very  tender 
age.  Up  to  the  point  of  discovery  of  the 
trespasser  by  the  employes  of  the  company, 
the  duty  of  railroads  to  adults  and  children 
of  tender  years  is  exactly  the  same.'  It  is 
submitted  that  the  request  embodied  a  cor- 
rect principle  of  law,  applicable  to  the  case, 
(f)  The  presiding  judge  erred  in  modifying 
the  defendant's  seventh  request  to  charge 
by  adding  the  following:  *That  is  true,  un- 
less they  had  been  negligent  in  not  discov- 
ering the  child.'  It  is  submitted  that  the  de- 
fendant was  entitled  to  the  charge  unquali- 
fied; the  rule  being  that,  up  to  the  point 
of  discovery,  the  defendant  owed  the  child 
trespassing  on  its  track  no  duty,  and  conse- 
quently could  not  be  guilty  of  negligence  in 
not  discovering  it.  The  seventh  request  is 
as  follows:  'Seventh.  After  discovery  of  a 
child  by  the  employ^  of  the  company,  the 
duty  of  the  company  to  children  Incapable  of 
realising  their  danger  is  higher  than  that 
due  to  adults.  The  employes  may  assume 
that  an  adult  will  heed  thfe  signals  of  danger 
and  get  off  the  track.  An  infant,  however, 
cannot  be  assumed  to  possess  this  capacity, 
and  the  employ^,  upon  discovering  it.  must 
use  all  reasonable  efforts  to  stop  the  train. 
This  duty,  however,  does  not  arise  until  the 
perilous  position  of  the  child  has  actually 
been  discovered  by  the  employes.'  (g)  The 
presiding  judge  erred  in  modifying  the  de- 
fendant's ninth  request  to  charge  by  adding 
the  following:  'That  I  charge  you,  unless 
they  were  negligent  in  not  seeing  the  child.' 
It  is  submitted  that  the  defendant  was  en- 
titled to  the  charge  unqualified;  the  rule 
being  as  stated  in  %'  supra.  The  ninth  re- 
quest is  as  follows:  'Ninth.  If  the  jury  be- 
lieve from  the  evidence  that  the  employes 
of  the  company  made  every  reasonable  effort 
to  avoid  striking  the  child  after  discovering 
it  upon  the  track,  the  company  is  not  liable, 
and  their  verdict  should  be  for  the  defend- 
ant' "  The  exception  of  these  subdivisions 
raises  two  questions,  to  wit:  (1)  Was  there 
error  on  the  part  of  the  presiding  judge  in 
charging  the  jury  that  the  infant,  by  reason 
of  its  tender  years,  could  not  be  a  tres- 
passer? (^  Was  there  error  In  refusing  to 
charge  the  jury  that  the  law  does  not  impose 
upon  a  railroad  company  any  duty  to  tres- 
passers upon  its  track,  except  the  duty  of 
exercising  reasonable  care  not  to  Infiict  in- 
jury upon  them  after  they  are  discovered? 
We  will  first  consider  whether  the  presiding 
judge  erred  in  charging  that  the  infant,  by 
reason  of  its  tender  years,  could  not  be  a  tres- 
passer. While,  in  strictness  of  law,  an  infant 
may  be  a  trespasser  when  it  goes  upon  the 
track  of  a  railroad  company  without  Its  per- 
mission or  without  lawful  authority,  there 
are,  nevertheless,  well-defined  distinctions  be- 
tween an  adult  and  an  Infant  trespasser.  An 
Infant  16  months  of  age  does  not  know  right 
from  wrong,  and  therefore  when  it  goes  upon 
a  railroad  track  it  cannot  be  said  th^t  it  in- 
tended, to  commit  such  an  act  as  in  an  adult 
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would  make  him  a  trespasser  or  wrongdoer. 
It  camiot  be  guilty  of  contributory  negli- 
gence. It  Is  not  answerable  to  the  criminal 
law,  and  is  not  liable  in  damages  when  an 
adult  would  be  under  similar  circumstances. 
When  all  the  remarks  of  the  presiding  judge 
are  considered  together,  it  will  be  seen  that 
he  drew  the  attention  of  the  jury  to  this  dis- 
tinction, and,  although  he  was  technically 
in  error  in  saying  that  an  infant  could  not 
be  a  trespasser,  the  jury,  after  his  explana- 
tion, could  not  have  been  misled.  We  will 
next  consider  whether  there  was  error  in  re- 
fusing to  charge  that  the  law  does  not  im- 
pose upon  a  railroad  company  any  duty  to 
trespassers  upon  its  track,  except  the  duty 
of  exercising  reasonable  care  not  to  inflict 
injury  upon  them  after  they  are  discovered. 
The  ruling  of  the  presiding  judge  must  be 
considered  with  reference  to  the  fact  that 
the  infant  was  of  very  tender  years,  to  wit, 
only  16  months  of  age.  The  question  whether 
a  railroad  company  owes  any  duty  to  an  In- 
fant trespassing  upon  its  track,  until  It  dis- 
covers the  infant,  has  given  rise  to  much 
discussion,  and  the  authorities  upon  this 
subject  are  in  irreconcilable  conflict  Even 
conceding  that  a  railroad  company  is  not 
bound,  as  a  general  proposition,  to  look  out 
for  trespassers  upon  its  track,  It  nevertheless 
is  bound  to  exercise  ordinary  care  in  running 
its  trains.  The  law  imposes  upon  it  the  duty 
of  keeping  a  reasonable  lookout  for  obstruc- 
tions on  its  track.  The  safety  of  its  pas- 
sengers and  the  rights  of  the  public  gen- 
erally demand  the  enforcement  of  this  rule. 
It  is  a  general  rule  of  law  that  a  railroad 
company  is  liable  in  damages  for  an  injury 
inflicted  by  it,  when  its  negligence  was  the 
direct  and  proximate  cause  of  the  injury.  If 
the  direct  and  proximate  cause  of  the  In- 
fant's death  was  negligence  of  the  defend- 
ant in  failing  to  keep  a  reasonable  lookout, 
and  to  discover  the  child  in  time  to  have 
prevented  the  injury,  it  is  as  much  liable 
in  damages  as  If  the  proximate  cause  of  the 
injury  had  been  its  negligence  after  discov- 
ering the  child  upon  Its  track.  Bottoms  v. 
Railroad  CO.  (N.  G.)  19  S.  E.  730,  25  L.  R. 
A.  784;  Gunn  v.  Railroad  Ck>.  (W.  Va.)  26  S. 
E.  646,  36  U  R.  A.  575;  Wood,  R.  R.  pp. 
1276-1280. 

Subdivision  "h**  Is  as  follows:  "(h)  The 
presiding  judge  erred  in  not  charging  de- 
fendant's eleventh  request  to  charge,  which 
was  as  follows:  *If  the  jury  believe  from  the 
evidence  that  an  employ^  of  the  company  has 
made  a  statement  or  declaration  after  the 
accident,  and  not  a  part  of  the  res  gestse, 
inconsistent  with  his  testimony  in  this  case, 
they  may  consider  such  inconsistency  as 
tending  to  discredit  his  testimony,  but  not 
as  independent  evidence  of  the  company's 
negligence;'  it  being  submitted  that  such  re- 
quest embodied  a  correct  principle  of  law, 
applicable  to  the  case."  The  plaintiff,  in 
opening  his  case,  offered  in  evidence  the  said 
declarations;  but  they  were  held  to  be  inad- 


missible, on  the  ground  that  they  did  not 
form  part  of  the  res  gestae.  The  employte, 
when  examined  in  behalf  of  the  defendant, 
were  cross-examined  by  the  plaintiff  In  re- 
gard to  the  said  declarations,  and  they  denied 
making  them.  The  plaintiff,  in  reply,  then 
offered  the  witnesses  originally  produced  to 
prove  the  declarations.  The  record  shows 
that  the  following  took  place:  *'Mr.  Gothran 
objects  on  the  ground  that  this  question  Is 
irrelevant,  and  that  counsel  proposes  to  con- 
tradict the  witness  upon  an  irrelevant  point, 
and  submits  that  It  can't  come  In  unless  it 
Is  part  of  the  res  gestse,  and  within  the  prop- 
er scope  of  his  agency.  The  Court:  The  tes- 
timony must  be  relevant.  I  think  it  is  com- 
petent Mr.  Cothran  excepts.  By  Mr.  Dean: 
Did  Mr.  Pettus  say  that  you  went  back  there 
to  see  whether  the  track  was  straight  or 
curved?  Mr.  Gothran:  I  ask  that  your  hon- 
or will  instruct  the  jury,  upon  the  delivery  of 
that  testimony,  that  they  can  consider  that 
testimony  only  for  the  purpose  of  discredit- 
ing the  witness.  It  they  believe  this  evidence. 
If  they  believe  the  statement  to  be  true,  and 
that  the  engineer  Is  mistaken,  then  they  can 
consider  this  testimony  only  to  the  extent 
of  discrediting  the  engineer,  and  not  for  the 
purpose  of  introducing  it  as  independent  evi- 
dence. The  Court:  Yes,  gentlemen  of  the 
jury,  Mr.  Cothran  has  stated  the  ground  up- 
on which  the  testimony  is  to  be  considered, 
clearly,  to  you,  and  it  Is  correct"  The  re- 
quest was  not  read  to  the  jury,  and  there 
was  no  necessity  to  charge  the  proposition 
therein  stated,  as  the  jury  had  already  been 
instructed  upon  the  subject. 

Subdivision  "1"  is  as  follows:  "(I)  The 
charge  of  the  presiding  judge  was  inconsist- 
ent, contradictory,  and  confusing  to  the  jury. 
For  Instance,  he  charged  the  fourth  and 
eighth  requests,  which  we  submit  were  good 
law,  and  qualified  the  seventh  and  ninth  re- 
quests by  holding  that  the  defendant  may 
have  been  guilty  of  negligence  in  not  dis- 
covering the  child."  When  the  charge  of 
the  presiding  judge  is  considered  in  its  en- 
tirety, it  will  be  seen  at  a  glance  that  the 
objections  urged  by  the  appellant  are  un- 
founded. It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be  af- 
firmed. 


CSS  s.  C.  €0) 

BRAMLETT  v.  OITY  OF  LAURBXa 

(Supreme  Court  of  South  Carolina.    June  27, 
1000.) 

ALTBRINO  SIDBWALK— DAMAQBS-^LIABIUTT 
OF  CITY. 
A  city  charter  conferring  on  the  mayor 
and  aldermen  power,  with  the  consent  of  the 
adjacent  landowners,  to  **cloBe  or  change"  all 
streets,  as  they  may  deem  conducive  to  the 
public  convenience,  and  to  sell  the  freehold  of 
any  street  they  may  "close,"  and  to  "tay"  out, 
adopt,  open,  and  keep  in  repair  all  such  "new** 
ways  as  they  may  deem  necessary,  with  a  pro- 
viso that  they  first  obtain  the  consent  of  the 
landowners  through  whose  land  the  same  may 
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ran,  and.  If  thdr  consent  cannot  be  obtained, 
then  the  street  may  be  "opened'*  in  the  same 
^^ay  as  provided  for  opening  of  public  roads  by 
county  commissioners,  does  not  make  the  ci^ 
Uable  for  damages'  to  an  abutting  owner  for 
raising  the  sidewalk  in  front  of  his  property 
without  his  consent 

Appeal  from  common  pleas  circuit  court  of 
lAnrens  county;  6.  W.  Buchanan,  Judge. 

Action  by  A.  W.  Bramlett  against  the  city 
of  Laurens.  Judgment  for  defendant  Plain- 
tiff appeahk    Affirmed. 

Ball,  Slmkins  &  Ball,  for  appellant  F.  P. 
McGowan  and  W.  B.  Bichey,  for  respondent 

GABT,  A.  J.  As  the  appeal  herein  Is  from 
an  order  sustaining  a  demurrer  to  the  com- 
plaint It  will  be  necessary  to  set  it  out  It  Is 
as  follows:  "The  plaintiff  complains,  and 
alleges:  (1)  That  the  plaintiff,  at  and  before 
the  times  hereinafter  mentioned,  was  the  own- 
er of  a  lot  on  Harper  street,  and  the  dwellings 
and  buildings  thereon,  in  the  city  of  Laurens. 
(2)  That  the  city  of  Laurens  is  a  municipal 
corporation,  organized  under  the  laws  of  the 
state  of  South  Carolina,  with  power  to  sue 
and  be  sued.  (3)  That  formerly  for  more 
than  twenty  years,  and  for  time  immemorial, 
a  sidewalk,  suitable  and  convenient  for 
pedeetrians,  existed  and  was  maintained  on 
the  eastern  side  of  the  said  street  of  which 
street  It  was  a  part,  and  that  the  lot  of  said 
defendant  was  immediately  adjacent  to,  and 
abutted  upon,  said  sidewalk,  and  that  access 
to  the  said  sidewalk  from  the  said  lot  was 
easy  and  unobstructed,  as  well  as  access 
across  It  by  horses  and  vehicles,  to  that  part 
of  the  street  traveled  by  horses  and  vehicles. 
(4)  That  the  plaintiff  was  and  Is  entitled  to 
easy  and  unobstructed  access,  both  to  the  side- 
walk of  the  said  street  and  to  that  part  used 
for  travel  by  horses  and  vehicles.  (5)  That 
during  the  year  1898  the  defendant,  through 
its  officers  and  servants,  changed  and  altered 
the  field  street  without  the  consent  of  the 
plaintiff,  and  against  his  will,  destroying  the 
said  sidewalk,  and  building  a  new  sidewalk 
In  another  part  of  the  street  building  the  said 
new  sidewalk  a  considerable  height  above  the 
level  of  the  old'  sidewalk,  and  above  the  level 
of  the  plaintiff's  lot;  thus  rendering  the  new 
sidewalk  difficult  and  Inconvenient  of  access, 
and  rendering  access  from  the  said  lot  to  that 
part  of  the  street  used  by  horses  and  viehlcles 
Impracticable.  (6)  That  the  said  alterations 
and  changes  in  the  said  street  were  made 
by  the  defendant  negligently,  and  without 
reasonable  care  and  skill,  to  the  injury  of  the 
plaintiff,  and  in  wanton  disregard  of  the  right 
of  the  plaintiff.  (7)  That  the  said  changes 
and  alterations  in  the  said  street  greatly  in- 
jured and  impaired  the  appearance  of  the  said 
lot  thereby  diminishing  its  value.  (8)  That 
the  defendant  elevated,  and  thereby  altered, 
the  grade  of  that  part  of  the  street  used  for 
horse  and  vehicle  travel,  without  the  consent 
of  the  plaintiff,  and  against  bis  will,  render- 
ing Impracticable  his  access  thereta    (9)  That 


by  the  changes  and  alterations  in  the  said 
street  by  the  defendant,  and  by  the  negligent 
manner  in  which  they  were  made,  without 
reasonable  care  and  skill,  the  defendant  has 
been  damaged  five  hundred  dollars." 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action,  in  the 
following  particulars:  "(1)  In  that  the  action 
Is  predicated  upon  a  claim  for  consequential 
damages,  alleged  to  have  been  caused  by  the 
grading  of  the  public  streetand  sidewalk  with- 
in the  limits  of  said  street,  and  that  no  right 
of  action  exists  at  law  for  said  alleged  dam- 
age, in  the  absence  of  any  statute  to  that 
effect,  and  there  is  no  statute  giving  such  a 
right  of  action  in  this  state.  (2)  Because  the 
charter  does  not  give  any  right  of  action  for 
damages  which  any  abutting  landowner  may 
sustain  In  consequence  of  work  or  repairs 
done  upon  public  streets  by  the  municipal 
authorities.  <3)  Because  no  right  of  action  Is 
given  against  the  city  of  Laurens  by  any  act 
of  the  legislature  for  any  damage  sustained 
away  from  and  off  the  street  (4)  Because 
the  complaint  does  not  state  the  facts  connect- 
ed with  the  repairs  referred  to  In  the  com- 
plaint, from  which  any  negligence  occurred 
In  the  raising  the  grade  of  the  street  or  side- 
walk." The  circuit  Judge  sustained  the  de- 
murrer on  the  aforesaid  grounds,  and  the  ap- 
peal herein  brings  in  review  the  correctness 
of  his  ruling. 

If  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action.  It  did  not  arise 
ex  contractu,  but  ex  delicto.  A  municipal 
corporation  cannot  be  sued  for  a  tort  unless 
It  is  made  liable  by  statute,  and,  when  this 
Is  the  case,  the  statute  must  provide  the 
remedy;  otherwise,  the  action  cannot  be  main- 
tained. Black  V.  City  of  Columbia,  19  S.  C. 
412;  Young  v.  City  Council  of  Charleston,  20 
S.  C.  118;  Garraux  v.  City  Council  of  Green- 
ville, 53  S.  O.  575.  31  S.  E.  597;  FuUer  v. 
Edings,  11  Rich.  Law,  245;  McLauchlin  v. 
Railroad  Co.,  5  Rich.  Law,  597. 

Section  12,  p.  925,  Act  1890,  chartering  the 
city  of  Laurens,  contains  the  following  pro- 
visions: **The  mayor  and  aldermen  shall 
have  full  and  exclusive  control  over  all  streets, 
roads,  and  ways  in  the  said  city,  and  it  shall 
be  their  duty  to  keep  them  open  and  in  good 
repair.  They  shall  have  power,  with  the  con- 
sent of  the  adjac^it  landowner,  to  close  or 
change  all  such  roads,  streets,  or  ways  with- 
in the  said  city  as  they  may  deem  conducive 
to  the  public  convenience,  and  may  sell  the 
freehold  of  any  such  street  road,  or  way  as 
they  may  close,  either  at  public  or  private 
sale,  as  they  may  deem  best  And  they  shaU 
have  power  to  lay  out,  adopt,  open,  and  keep 
in  repair  such  new  ways,  roads,  or  streets, 
as  they  may  deem  necessary  for  the  improve- 
ment and  convenience  of  the  said  city:  pro- 
vided, that  they  first  obtain  the  consent  of  the 
landowners  through  whose  land  the  same 
shall  run;  or,  if  their  consent  cannot  be  ob- 
tained, that  the  said  street  or  way  be  opened 


446 


36  SOUTHBASrmtN  BBPOBTEB. 


(W.  Va. 


in  the  same  way  as  provided  by  law  for  the 
opening  of  public  roada  by  county  commlB- 
sionera.  •  «  •  And  said  dty  council  idiaU 
have  all  the  powers  over  the  streets,  roads, 
or  ways  therein  which  are  now  given,  or  may 
hereafter  be  given,  to  county  commissioners 
over  the  roads  in  the  several  counties,  subject, 
nevertheless^  to  the  limitation  herein  pre- 
scribed." 

It  will  be  observed  that  the  foregoing  con- 
fers upon  the  mayor  and  aldermen  (1)  power, 
with  the  consent  of  the  adjacent  landowners, 
to  "close  or  change"  all  such  streets  as  they 
may  deem  conducive  to  the  public  conven- 
ience, and  to  sell  the  freehold  of  any  street 
they  may  "close";  and  <2)  it  confers  upon 
the  mayor  and  aldermen  power  to  '*lay  out, 
adopt,  open,  and  Iseep  in  repair"  all  such 
"new"  ways  as  they  may  deem  necessary. 
There  is  a  proviso  which  requires  that  they 
first  obtain  the  consent  of  the  landowners 
through  whose  land  the  same  may  run,  and, 
if  their  consent  cannot  be  obtained,  then  the 
said  street  may  be  "opened"  in  the  same 
way  9B  provided  by  law  for  the  opening  of 
public  roads  by  county  commissloneia 

The  foregoing  act  is  quite  different  from 
ihat  incorporating  Gaffney  City.  The  act  in- 
corporating Gaffney  City  (St.  at  Large  18W, 
p.  1002)  confers  upon  the  city  council  power 
to  "open"  new  streets  in  said  town,  and  to 
"close  up,  widen,  or  otherwise  alter"  those  in 
use.  That  act  further  provides  that  if  the 
owners  through  whose  premises  such  streets 
run  refuse  their  consent  to  the  action  of  the 
city  council  in  "opening,  closing  up,  widening 
or  altering"  such  streets,  the  said  city  council 
shall  have  the  right  to  condemn  such  land 
according  to  the  provisions  of  the  law  of  force 
for  condemning  land  for  public  use.  In  con- 
struing said  act  in  Wilklns  v.  Town  Council  of 
Qaffney  City,  53  S.  C.  199,  32  S.  B.  299,  this 
court  says:  "The  intention  of  the  act  was  to 
confer  upon  the  abutting  landowners  the 
right  to  compensation  for  damage  to  their 
property  in  consequence  of  opening,  closing 
up,  widening,  or  altering  the  streets.  The 
right  to  condemn  according  to  the  provisions 
of  the  law  imposes  the  corresponding  duty 
to  render  compensation  for  the  damages  sus- 
tained. The  provisions  of  the  law  for  con- 
demning land  for  public  use  show  that  com- 
pensation must  be  made  to  the  landowners 
before  the  highway  is  established.  Rev.  St 
S  1179.  It  would  be  an  alteration  and  a 
partial  closing  of  the  street  for  the  railway 
company  to  lay  its  trade  through  it" — citing 
Paris  Mountain  Water  Co.  v.  City  Council  of 
Greenville,  53  S.  C.  82,  30  S.  R  699r  Gai^ 
raux  V.  City  Council  of  Greenville,  53  S.  C. 
5T5,  31  S.  B.  597.  Under  the  statute  incor- 
porating the  city  of  Laurens,  compensation 
is  allowed  the  landowner  when  the  new  street 
is  "opened,"  while  in  the  statute  chartering 
Gaffney  City  compensation  is  allowed,  not 
only  for  "opening,"  but  for  "closing  up,  widen- 
*jig,  or  altering,"  the  streets.  As  the  case 
herein  is  not  for  damages  for  "opening"  the 
streets,  plaintiff  is  not  entitled  to  compensa- 


tion. While  it  is  fme  the  statute  does  not 
make  the  municipality  liable  for  damages,  it 
by  no  means  follows  that  the  individuals  com- 
mitting the  alleged  wrongful  act  are  exempt 
from  liability.  It  is  the  Judgment  of  this 
court  that  the  judgment  of  the  drcolt  court 
be  affirmed* 


(48  W.  Va.  170) 

TOWN  OF  WBSTON  v.  RAI^TON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  12,  1900.) 

CANCELLATION   OF  DEBD-CLOUD  ON  TITLE- 
PUBLIC   EASEMENT. 

1.  The  supreme  court  of  appeals  having  de- 
termined that  a  certain  strip  of  land,  adjacent 
to  a  property  owner's  lot,  was  part  of  a  pub- 
lic highway,  and  subject  to  the  public  easement 
therein,  and  directed  a  mandatory  injunctioa 
to  place  the  public  in  possession  of  such  ease- 
ment to  be  awarded  by  the  drcolt  court,  and 
such  court  refusing  to  award  the  same,  and 
such  property  owner,  in  total  disregard  and  in 
contempt  of  such  adjudication,  proceeding  to 
purchase  other  pretended  titles  to  such  strip  of 
land,  for  the  purpose  of  beclouding  the  public 
easement  therein  and  further  litigating  the 
same,  a  court  of  equity  will  cancel  such  deeds 
in  so  far  as  they  operate  as  a  doud  upon  the 
public  easement,  and  will  perpetually  enjoin 
the  further  litigation  of  the  public's  right,  as 
an  effort  to  maintain  and  continue  in  force  a 
public  nuisance  in  derogation  of  the  sovereign- 
ty of  the  people  of  the  state. 

2.  When  a  public  easement  has  once  been 
lawfully  established  over  land  for  a  public 
highway,  either  by  dedication  to  the  use  of  the 
general  public  by  individuals,  and  acceptance 
by  the  proper  authorities,  or  by  the  exercise 
of  the  right  of  eminent  domain,  such  easement 
is  good  against  any  and  all  titles. 

(Syllabus  by  the  Onurt.) 

Appeal  from  circuit  court,  Liewis  county; 
W.  G.  Bennett,  Judge. 

Bill  by  the  town  of  Weston  against  Er.  Bai- 
Bton.  From  an  order  dissolving  an  injunc- 
tion restraining  defendant  from  further  liti- 
gating the  title  to  certain  real  estate,  com- 
plainant appeals.    Beversed. 

Edward  A.  Brannon,  for  appellant  W.  W. 
Brannon,  for  appellee. 

McWHOBTBR,  P.  The  town  of  Weston, 
by  ite  mayor  and  common  council,  undertook. 
by  means  of  its  authority,  to  remove  from 
Water  street  (one  of  the  public  streets  of  said 
town)  certain  obstructions  maintained  thereon 
by  Br.  Ralston,  who  enjohied  in  the  circuit 
court  the  action  of  said  town  authorities,  upon 
the  hearing  of  which  the  circuit  court  perpetu- 
ated the  injunction,  when  the  defendant  ap- 
pealed to  the  supreme  court,  and  upon  the 
case  there  being  heard  the  decree  of  the  cir- 
cuit court  was  reversed,  the  court  finding  that 
plaintiff  was  maintaining  a  public  nuisance, 
subject  to  abatement  either  by  the  municipal 
authorities,  under  their  statutory  powers,  or 
by  an  appeal  to  a  court  of  equity;  and  said 
cause  was  "remanded  to  the  drcuit  court,  with 
direction  that  plaintltTs  injunction  be  dis- 
solved, and  a  mandatory  injunction  be  award- 
ed the  defendant,  at  the  plaintiff's  costs,  di- 
recting the  plaintiff  to  abate  the  nuisance 
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maintained  by  lilni  thereon,  and  that  the  strip 
of  sround  in  controyersy  be  restored  to  Water 
street  and  made  sabject  to  the  public  ease* 
ment  therein."  The  case  Is  reported  in  46  W. 
Va.  644,  d3  S.  B.  326.  The  circuit  court  not 
only  failed  and  refused  to  award  the  mandar 
tory  injunction  directing  the  plaintiff  to  abate 
the  nuisance  maintained  by  him  on  said  street 
as  required  by  said  decree,  but  on  the  other 
band,  when  the  monlclpal  authoritlea  under- 
took to  abate  the  nuisance  the  said  circuit 
court  entertained  an  action  by  said  plaintiff 
of  trespass  on  the  case  for  damages  against 
said  town  for  removing  the  obstructions  from 
said  street  and  also  another  action  by  him 
against  said  town  of  unlawful  entry  and  d^ 
talner  for  the  possession  of  said  atrip  of 
ground  upon  which  plaintiff  had  maintained 
the  said  nuisance,  and  which  strip  was  by  the 
decree  of  the  supreme  court  ascertained  to  be 
a  part  of  the  said  Water  street;  said  plaintiff 
having,  after  the  decree  of  the  supreme  court 
aforesaid,  obtained  two  deeds  conveying  said 
strip  of  ground,--one  from  W.  B.  McGary, 
qiedal  commissioner  in  the  case  of  <jeorge  C 
Oole,  trustee  of  James  P.  Cole,  and  others, 
dated  May  15, 1889,  and  the  other  from  James 
P.  Cole,  dated  May  13,  1809,— and  under 
which  plaintiff  claimed  that  he  had  a  right 
and  title  to  said  strip  of  land,  and  to  the  pos- 
session  thereof,  notwithfirtandlng  said  decision 
adverse  to  his  rights  as  they  existed  when 
the  case  was  heard,  and  also  adverse  to  any 
and  every  title  and  claim  of  any  and  every 
person  whomsoever.  The  town  of  Weston 
filed  its  bill  in  equity  in  the  said  circuit  court 
joraytng  that  aaid  Ralston  be  perpetually  en- 
joined from  prosecuting  said  actions  of  tres- 
pass on  the  case  and  unlawful  entry  and  de- 
tainer, and  compelled  to  dismiss  the  same, 
and  that  a  decree  be  entered  setting  aside  the 
deeds  from  W.  B.  McGary,  special  commis- 
sioner, and  Jameo  P.  Oole,  to  said  Br.  Ralston, 
and  declaring  said  deeds  null  and  void  as 
against  the  rights  of  the  town  to  the  strip 
thereby  conveyed  as  a  part  of  Its  said  Water 
street  and  for  general  relief.  The  defendant 
Ralston,  answered  the  said  bill;  setting  up 
title  to  said  strip  of  ground,  and  claiming 
that  he  was  not  holding  mider  the  Flesher 
title,  so  as  to  estop  him  from  his  present 
claim,  as  alleged  in  the  bill,  but  that  since 
the  decision  of  the  supreme  court  he  had  ac- 
quired what  he  was  advised  was  a  perfect 
and  Indefeasible  title  to  said  strip  of  land; 
averring  that  in  jTuly,  1880,  the  town  of  West- 
on Instituted  a  suit  In  equity  against  James 
P.  Cole,  M.  8.  Holt  and  others,  one  of  the 
chief  objects  of  which  was  to  cancel  and  an- 
nul a  deed  dated  April  10,  18S9,  from  M.  S. 
Holt  to  James  P.  Cole,  whereby  said  Holt 
conveyed  to  Cole  a  tract  of  land,  running  as 
described,  so  as  to  include  the  strip  of  ground, 
and,  indeed,  all  of  Water  street  from  First 
street  to  Fourth  street  Said  bill  sought  to 
enjoin  the  building  of  a  large  livery  stable 
by  the  aaid  Cole  on  what  the  plaintiff,  the 


town  of  Weston,  contended  was  ground  which 
had  been  dedicated  to  the  use  of  the  town 
for  a  street;  claiming  that  "all  the  land 
known  and  used  as  Water  street  &&d  em- 
braced by  said  deeds,  was  •  •  •  Included 
in  a  grant  from  the  commonwealth  of  Virginia 

to  Flesher,  and  that  said  grant  was 

made  while  an  act  passed  by  the  general  as- 
sembly of  the  commonwealth  of  Virginia  was 
in  full  force  and  effect  which  act  provides 
that  all  unappropriated  lands  on  the  bay  of  the 
Chesapeake,  on  the  sea  shore,  or  on  the  shores 
of  any  river  or  creek,  and  the  bed  of  any  river 
or  creek  In  the  commonwealth,  which  remain- 
ed ungranted  by  the  former  government  and 
which  has  been  used  as  a  common  to  all  the 
good  people  thereof,  shall  be,  and  the  same 
are  hereby,  excepted  out  of  this  act,  and  no 
grant  issued  by  the  register  of  the  land  oBic^ 
for  the  same  either  In  consequence  of  any 
survey  already  made,  or  which  may  hereafter 
be  made,  shall  be  valid  or  effectual  In  law,  to 
pass  any  estate  or  Interest  therein."  And 
plaintiff  averred  that  the  greats  portion  of 
the  land  conveyed  by  the  deeds  is  the  shore 
«f  the  West  Fork  river;  that  it  remained  un- 
granted by  the  former  grant  and  that  shore 
was  used  as  a  common  to  all  the  good  people 
of  the  commonwealth;  and  that  said  shores 
were  by  the  provisions  of  the  said  act  except- 
ed and  excluded  from  the  said  grant  to  the 
said  Flesher,  and  were  passed  thereby  to  him 
or  any  other  person.  And  plaintiff  therefore 
claimed  that  by  virtue  of  the  dedication  by 
Flesher  of  the  street  on  the  bank,  and  the 
exception  and  exclusion  of  the  shore  by  said 
act  all  the  land  lying  between  the  lots  which 
extended  towards  the  river  from  theh:  front 
gdl  Main  street  IC^  feet  and  the  river,  con- 
stituted Water  street  and  had  been  for  more 
than  40  years  Imown,  treated,  held,  used,  and 
occupied  as  Water  street;  that  said  James 
P.  Cole  had  commenced  to  deposit  material, 
such  as  stone  and  lumber,  on  Water  street 
along  between  lot  No.  12  (which  ran  from 
Main  street  back  towards  the  river.  ISO  feet) 
and  the  river,  as  represented  by  the  plat  of 
the  town  Just  above  the  bridge,  and  near 
Second  street  and  the  Staunton  and  Parkers- 
burg  turnpike;  and  that  he  had  c(»nmenced 
to  dig  and  excavate  for  the  foundation  of  a 
large  building,  to  be  used  as  a  livery  stable, 
etc.  James  P.  Cole  answered  the  bill,  deny- 
ing the  most  of  the  material  allegations  of 
the  bill,  and  that  he  had  deposited  material 
and  excavated  on  Water  street  and  says: 
"Moreover,  the  defendant,  in  excavating  as 
aforesaid  and  depositing  material,  left  a  space 
between  the  river  and  a  point  1^  feet  from 
Main  street  of  40  feet  to  allow  the  said  town 
of  Weston,  should  it  see  proper  to  do  so,  to 
OQen,  construct,  and  keep  in  repair  a  street 
as  provided  in  the  deed  from  Wofflndin  and 
McBride  to  O.  H.  P.  Washburn,  and  is  still 
willing  to  allow  such  street  to  be  maintained." 
And  after  denying  that  his  livery  stable,  as 
he  proposed  to  build  and  maintain  it  would 
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be  a  onlsance,  he  says  "that  it  ki  not  the  habit 
of  defendant  to  allow  manure  or  other  filth 
to  accumalate  about  his  stable,  but  as  fast 
as  it  is  accumulated  It  will  be  conveyed  to 
the  extreme  end  of  said  stable,  150  feet  from 
Second  street,  and  nearly  200  feet  from  Main 
street,  on  the  river  bank,  when  it  will  be 
hauled  away  as  fast  as  a  wagon  load  accumu- 
lates. •  •  •  This  defendant  alleges  that 
the  said  stable  will  be  so  constructed  as  to 
keep  his  horses  in  the  basement  thereof,  and, 
by  its  close  proximity  to  the  river,  all  surplus 
filth,  if  there  be  any,  can  easily  be  drained  off. 
There  is  to  be  a  rock  wall  on  the  upper  side 
of  said  basement,  next  to  the  proposed  Water 
street,  and  a  water-tight  fioor  over  the  same,*' 
etc.  Upon  the  hearing  the  injunction  was  dis- 
solved, the  bill  dismissed,  and  the  building 
was  erected  on  the  west  line  of  Water  street, 
40  feet  from  the  back  line  of  the  lots  fronting 
on  Main  street  A  copy  of  Cole's  said  answer 
was  filed  with  plaintiff's  bill  hi  the  case  at 
bar.  When  the  cause  of  Raleton  v.  Town  of 
Weston  was  reversed  by  this  court,  the  plain- 
tiff, Ralston,  procured  a  stay  ht  execution  of 
the  decree  on  the  5tb  of  May,  1809,  for  the 
period  of  90  days,  for  the  alleged  purpose  of 
taking  an  appeal  therefrom  to  the  supreme 
court  of  the  United  States;  but,  instead  of 
executing  the  bond  required,  and  taking  the 
proper  steps  to  obtain  his  appeal,  he  immedi- 
a,tely  set  to  work  to  place  himself  in  position, 
if  possible,  to  avoid  the  eitect  and  force  of 
the  decree  against  him,  and  to  reopen  and  re- 
litigate  the  questions  that  had  been  settled 
by  the  decision  of  the  court  of  appeals.  On 
the  13th  day  of  May,  1899,  eight  days  after 
Ralston  procured  a  stay  of  90  days  of  said 
decree,  he  took  from  James  P.  Cole  a  deed, 
with  special  warranty,  for  the  strip  of  ground 
which  by  the  said  decision  was  decreed  to  be 
a  part  of  Water  street,  which  Ralston  had  in 
actual  possession  himself  for  many  years,  and 
which  Cole  never  claimed,  and  of  which  he 
never  had  possession;  and  in  the  cause  of  the 
town  of  Weston  against  him,  10  years  before, 
he  had  admitted  the  existence  of  Water  street, 
40  feet  wide,  and  that  such  part  of  it  as  he 
might  have  claimed  as  being  covered  by  the 
deed  from  M.  S.  Holt  to  himself,  of  April  10, 
1889,  belonged  to,  and  was  a  part  of,  the  pub- 
lic street  And,  further,  under  a  decree  en- 
tered in  the  cause  pending  in  the  circuit  court 
of  Lewis  county  of  George  0.  Cole,  trustee  of 
James  P.  Cole,  and  others,  on  the  11th  day  of 
isiay,  1889,  appointing  W.  B.  McGary  a  special 
commissioner  to  make  sale  of  the  several 
lots,  tracts,  and  parcels  of  land,  or  any  of 
them,  belonging  to  said  James  P.  Cole  in  the 
town  of  Weston,  said  Ralston  purchased  from 
said  Commissioner  McGary  the  said  same 
strip  of  ground,  which  sale  was  reported  to 
said  circuit  court  by  said  commissioner  on  the 
said  13th  day  of  May,  1899,  and  confirmed  by 
said  court  on  the  same  day,  and  said  W.  B. 
McGary  was  appointed  a  special  commissioner 
to  executa  a  deed  to  said  Ralston  for  said 


strip  of  ground;  and  t^  deed  dated  May  15, 
1899,  said  Special  Commissioner  McGary  con- 
veyed the  same  to  said  Ralston,  both  of  which 
deeds  were  admitted  to  record  the  day  on 
which  they  were  executed;  thus  manifesting 
a  determination  to  relitlgate  the  questions  al- 
ready so  decided  in  the  courts  of  the  state,  in- 
stead of  taking  the  same  to  the  supreme  court 
of  the  United  States,  as  he  had  proposed.  And 
the  circuit  court  seems  to  have  been  willing 
to  reopen  the  matters  settled  by  the  first  de- 
cision of  the  court  of  appeals,  as  upon  the 
hearing  of  the  case  the  court  dissolved  the  In- 
junction, from  which  decree  dissolving  the  In- 
junction the  plaintiff,  the  town  of  Weston, 
appealed  to  this  court;  assigning  as  error  the 
dissolving  of  the  injunction. 

Counsel  for  the  parties  have  filed  very 
elaborate  and  well-prepared  briefs,  which 
would  refiect  credit  upon  any  counsel,  as  far 
as  the  research  and  Industry  necessary  to 
their  preparation  are  concerned.  They  have 
thoroughly  discussed  the  questions  already 
settled,  and  forever  settled,  whether  right  or 
wrong,  in  the  case  of  Ralston  t.  Town  of 
Weston;  and  the  only  question  to  be  deter- 
mined in  this  case  is  whether,  after  it  has 
been  finally  determined  that  the  title  under 
which  Ralston  sought  to  hold  the  property,  as 
against  the  town's  easement  therein  for  the 
purposes  of  a  street,  was  insufficient  as 
against  the  town,  while  it  had  been  for  half 
a  cefftury  held  by  him  and  his  vendor  in 
actual  adverse  possession  as  against  all  the 
world  beside,  he  can,  by  procuring  paper  ti- 
tles, which  never  pretended  to  claim  the  par- 
ticular strip  of  ground  in  contToversy»  and 
under  which  possession  of  said  strip  was  never 
held  for  a  single  hour,  successfully  contest  the 
rights  of  the  town.  The  decision  in  the  case 
of  Ralston  v.  Town  of  Weston  forever  set- 
tled the  question  that  the  town  has  an  ease- 
ment over  the  strip  of  land  inclosed  by  Ral- 
ston, and  which  was  in  said  cause  in  contro- 
versy, which,  under  the  rulings  in  said  case, 
is  good  against  any  and  all  titles,  and  is  bind- 
ing on  the  world.  I  deem  it  wholly  unneces- 
sary to  enter  into  a  discussion  of  the  many 
questions  argued  in  the  briefs.  It  seems  to  me 
that  a  statement  of  the  case  alone  is  sufficient, 
the  matters  at  issue  having  been  fully  and 
finally  disposed  of  in  the  said  case  of  Ralston 
V.  Town  of  Weston.  The  circuit  court  should 
have  perpetuated  the  injunction  against  said 
Ralston  further  litigating  the  title  of  the 
town  of  Weston  to  the  public  eaaement  over 
the  strip  of  land  in  controversy,  and  from 
prosecuting  his  said  actions  of  trespass  on 
the  case  and  unlawful  entry  and  detainer 
set  out  In  plaintiff's  bill,  and  annulled  and  set 
aside  the  deeds  mentioned,  from  James  P. 
Cole  and  from  W.  B.  McGary,  special  com- 
missions, to  Er.  Ralston,  in  so  far  as  they 
becloud  the  title  or  affect  the  pubUc  ease 
ment  over  said  strip  of  land.  The  decree  of 
the  circuit  court  is  set  aside,  reversed,  and 
annulled,  and*  this  court  proceeding  to  render 
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such  decree  aa  the  circuit  court  should  have 
vmdered,  it  is  adjudged,  ordered,  and  decreed 
that  the  injunction  granted  In  this  cause  on 
the  12th  d47  of  June,  1889,  hy  the  Honorable 
G.  W.  B'axr,  Judge  of  the  Fourth  Judicial 
circuit  of  West  Virginia,  be,  and  the  same  is 
hereby,  made  perpetual;  that  the  actions  of 
trespass  on  the  case  and  of  unlawful  entry 
and  detainer  brought  by  Er.  Ralston  against 
the  town  of  Weston,  as  set  out  in  the  bill,  be 
dismissed;  and  that  said  d^eeds  from  James 
P.  Cole  to  Er.  Ralston,  dated  May  13,  1899. 
and  from  W.  B.  McGary,  special  commission- 
er for  Er.  Ralston,  dated  May  15, 1899,  convey- 
ing the  strip  of  land  In  controversy,  be,  and 
they  are  hereby,  set  aside  and  annulled  in  so 
far  as  they  becloud  the  public  easement  over 
said  strip  of  land,  and  said  Er.  Ralston  is  per- 
petually enjoined  from  further  litigating  the 
public  right  to  said  easement,  as  an  effort  to 
malntahi  and  continue  in  force  a  public  nui- 
sance, in  derogation  of  the  sovereignty  of  the 
people  of  tlie  state. 

BRANNON,  J.  I  fully  concur  in  the  fore- 
going opinion.  We  are  asked  to  reconsider 
and  overrule  the  decision  of  this  court  in 
Ralston  v.  Town  of  Weston.  46  W.  Va.  544,  33 
S.  E.  326;  holding  that  the  statute  of  limlta- 
tiona,  under  adverse  possession,  does  not  bar 
the  right  of  a  town  or  city  to  its  streets.  I 
have  carefully  examined  this  subject,  and  the 
opinion  has  constantly  grown  upon  me  that 
that  decision  is  only  the  expression  of  sound 
Uiw,— law  that  is  held  all  over  the  United 
States,  with  the  exception  O'f  4  or  5  states. 
At  least  30  states  have  considered  this  ques- 
tion, and  announced  the  same  law  as  that 
stated  in  Ralston  v.  Town  of  Weston.  I 
consider  the  exposition  of  the  law  given  in 
the  opinion  by  Judge  Dent  as  a  correct,  able, 
and  unan8w*erable  one.  He  bases  it  upon  the 
sovereign  right  of  the  people  to  retain,  against 
prlrate  claim  without  title,  the  use  of  their 
streets  and  roads  for  public  and  necessary 
easement  There  can  be  no  more  vital  prin- 
ciple than  the  preservation  of  the  highways 
of  the  people  for  their  use,  against  those  who, 
without  color  of  title,  would  set  up  a  private 
claim  by  mere  possession,  ripening  into  title 
only  from  sheer  negligence  of  the  public  of- 
ficers of  the  city  or  town.  It  is  of  the  high- 
est public  interest  to  preserve  such  public 
right  for  the  many  over  the  claim  of  the  few. 
Against  this  public  interest  there  is  no  stat- 
ute of  limitation.  Sovereignty  is  not  barred 
by  limitation,  and  ought  not  to  be.  You 
must  show  a  statute  infallibly  applying  to  it 
And  in  addition  to  this  sovereign  right,  to 
which  no  statute  applies  in  terms,  there  is 
the  consideration  that  the  obstruction  of  a 
street  or  other  highway  is  a  public  nuisance, 
which  no  length  of  time  will  ripen  into  a 
right,  because  that  would  be  to  make  a  pub- 
lic oflTense  give  good  title  against  the  public 
right  Statutes  of  limitation,  operative  upon 
the  private  right  of  Individuals,  are  wise,  to 
prevent  private  strife  and  litigation;  and  they 
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largely  proceed  on  the  theory  that  the  private 
individual  who  has  the  better  right  has  been 
sleeping,  and  allowed  his  adversary,  by  pos- 
session, to  take  away  his  right  But  that 
cannot  be  said  of  cities  and  towns,— there  be- 
ing no  private  right,  no  private  vigilance,  to 
watch  and  protect  the  public  weal,— and  it 
cannot  be  said  that  the  public  right  has  been 
abandoned.  No  one  but  the  officers  can  act 
and  their  negligence  should  not  destroy  the 
public  right  and  cannot  Justify  the  claim 
that  a  party  has  slept  upon  his  rights,  as  hi 
the  case  of  a  private  IndividuaL  The  books 
all  tell  us  that  this  is  the  rery  reason  why 
time  does  not  run  against  the  king  or  com- 
monwealth. In  this  state  the  statute  makes 
limitation  run  against  the  state,  but  that  does 
not  apply  to  the  public  interests  in  its  high- 
ways; and,  moreover,  a  town  is  not  the  state, 
and  that  statute  does  not  apply  the  bar  of 
llmitatton  to  the  public  rtght  held  hi  trust  by 
the  town  for  the  people.  I  repeat  that  the 
occupation  of  a  street  or  other  highway  by  an 
individual  is  a  public  nuisajice,  and  no  time 
gires  right  to  continue  a  pubUc  nuisance. 
The  supreme  court  of  the  United  States,  in 
Fertilizing  Go.  v.  Hyde  Park,  97  U.  S.  659, 
24  L.  Ed.  1036,  only  expresses  what  all  the 
books  have  long  said,  and  continue  to  say,  in 
defense  of  the  public  hiterest.  In  speaking  of 
a  public  nuisance,  that:  "In  such  cases  pre- 
scription, whatever  the  length  of  time,  has  no 
application.  Every  day's  continuance  is  a 
new  offense."  How,  then,  can  a  public  nui- 
sance ripen  into  vested  title  against  public 
weal,  the  public  right— against  sovereignty 
Itself? 

A  case  decided  April  23,  1900,  by  the  su- 
preme court  of  South  Carolina  (Chafee  y. 
City  of  Aiken,  35  S.  B.  800),  is  very  apt  in 
this  particular  case,  and  surely  expresses 
the  law  almost  universally  accepted  in  Amer- 
ica. It  holds:  "No  rights  against  a  munici- 
pality, in  a  street  dedicated  to  it  can  be  ac- 
quired by  adverse  possession.  Mere  non- 
user  of  a  street  by  a  municipality  will  not 
amount  to  such  an  abandonment  as  will 
destroy  its  right  to  open  the  same."  It  is 
suitable  to  this  case,  in  the  fact  that  Ral- 
ston is  a  privy  in  estate  with  Flesher,  who 
dedicated  this  street  to  the  town,  and  Ral- 
ston holds  by  tltie  derived  from  him.  Flesh- 
er could  not  claim  against  his  dedication  by 
adverse  possession.  Neither  can  one  holding 
tltie  under  him,  as  does  Ralston.  '"No  length 
of  nonuser  bars  a  right  granted  by  deed." 
Washb.  Easem.  S  6,  p.  650.  The  very  deed 
under  which  Ralston  claims  derivatively 
from  Flesher  dedicates  this  street  to  the 
town,  and  limits  the  rights  of  its  grantee  by 
it  This  is  conclusive  as  to  the  tltie  held  by 
Ralston  under  Flesher.  See  the  number  of 
states  that  hold  that  time  will  not  give  tltie 
to  a  public  street  by  adverse  possession,  cit- 
ed in  Judge  Dent's  opinion  in  Ralston  y. 
Town  of  Weston.  Thus,  there  are  two  rea- 
sons, distinct  reasons,  which  I  have  Just 
mentioned,  that  deny  that  adverse  posse*- 
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Bion  will  destroy  the  public  right  In  a  street 
or  other  highway.  One  is  that  the  statute 
does  not  run  against  sovereignty.  The  other 
l8  that  such  possession  is  a  public  nuisance, 
a  public  offense,  and,  no  matter  how  long  It 
continues,  it  does  not  mature  Into  right 
**Once  a  highway,  always  a  highway,"  is 
found  In  all  the  books,— those  musty  with 
age,  and  those  that  are  new.  Instead  of  this 
doctrine  changing  in  favor  of  the  individual 
against  the  public  as  time  goes  on,  just  the 
reverse  Is  the  case;  for  a  critical  examina- 
tion will  attest  that  states  which  once  held 
that  time  would  bar  this  public  right  have 
flatly  overruled  their  own  decisions,  and 
now  hold  that  time  will  not  bar  this  public 
right.  It  is  stated  In  the  opinion  In  City  of 
Wheeling  v.  Campbell,  12  W.  Va.  36.  that 
the  courts  of  New  Yorlc,  Maryland,  Virginia, 
South  Carolina,  Mississippi,  Ohio,  Illinois, 
and  Iowa  hold  that  time  will  bar  the  public 
right  In  streets;  but  If  they  ever  so  held, 
their  recent  decisions  have  overruled  former 
ones  cited  in  City  of  Wheeling  y.  Campbell, 
supra,  as  shown  by  the  following  cases: 
Driggs  V.  Phillips.  108  N.  Y.  77.  8  N.  B.  514; 
Ulman  v.  Avenue  Co.,  83  Md.  130,  34  Atl. 
366;  Taylor  v.  Com.,  29  Grat.  780;  Yates  v. 
Town  of  Warrenton,  84  Va.  337,  4  S.  E.  818; 
Depriest  v.  Jones  (Va.)  21  S.  B.  478;  Buntin 
V.  City  of  Danville,  93  Va.  200,  24  S.  B.  830; 
Crocker  v.  Collins,  37  S.  C.  827.  15  S.  B.  951; 
Chafee  v.  City  of  Aiken  (S.  C;  1900)  35  S.  B. 
800;  City  of  Vicksburg  v.  Marshall,  59  Miss. 
563;  Witherspoon  v.  City  of  Meridian.  69 
Miss.  288.  13  South.  843;  Heddleston  v.  Hen- 
dricks (1895)  52  Ohio  St  460.  40  N.  B.  408; 
City  of  Qulncy  v.  Jones,  76  111.  231;  Board 
of  I^gan  Co.  Sup'rs  v.  City  of  Lincoln,  81  111. 
156;  City  of  Chicago  v.  Middlebrooke,  143 
111.  265,  32  N.  B.  467;  City  of  Sullivan  v. 
Tlchenor,  179  lU.  97,  58  N.  B.  561;  Rae  v. 
Miller.  99  Iowa,  650.  68  N.  W.  899.  Some  of 
the  states  did  hold  otherwise,  but  they  have 
reversed  their  former  holding  In  the  cases 
cited.  The  state  of  New  Hampshire  once 
held  against  the  public  right  but  has 
changed  its  former  ruling.  The  court  In 
State  V.  Franklin  Falls  Co.,  49  N.  H.  256. 
overruled  Webber  v.  Chapman,  42  N.  H. 
326;  the  Judge  who  wrote  the  former  opin- 
ion requesting  the  Judge  who  prepared  the 
later  opinion  to  announce  his  change  of 
opinion.  Heddleston  v.  Hendricks,  52  Ohio 
St  460,  466,  40  N.  B.  408.  It  seems  that  Ne- 
braska has  changed  its  former  ruling,  by  the 
late  esse  of  Krueger  v.  Jenkins  (Neb.;  1900) 
81  N.  W.  844,  holding  that  title  to  a  part 
of  a  county  road  cannot  be  acquired  by 
adverse  possession.  The  above  cases  show 
that  Virginia  has  changed,  if  she  ever  held 
contra;  but  though  so  cited,  she  never  did 
so. 

This  court  has  received,  to  some  extent 
criticism  for  its  action  in  Ralston  v.  Town 
of  Weston,  overruling  City  of  Wheeling  v. 
Campbell;  but  It  would  seem,  from  cases 
just  cited  from  other  states,  that  courts  con- 


sidered worthy  of  anthority  have  ^osen  to 
assume  the  responsibility  of  oyerruUng  their 
former  decisions  because.  In  their  opinion, 
on  re-examination  of  the  subject,  they 
deemed  It  proper  that  unsound  law,  hurtful 
for  all  future  time  to  the  public  weal*  and 
law  which  did  not  spring  from  the  leglslar 
ture,  but  from  ^roneous  ruling  of  the  courts 
misapplying  the  statute  of  limitations, 
should  no  longer  prevail,  to  the  destruction 
of  public  right  That  err<Mieoa8  rolin^ 
sprung  from  erroneous  decisions,  and  the 
same  authority  which  announced  it  had 
equal  authority  to  renounce  It,  it  being  a 
Judicial  decision,  not  a  leglslatiTe  act;  and, 
when  convinced  that  such  former  decisions 
were  unsound,  those  courts  were  Justlfled 
in  overruling  them,  as  their  forther  con- 
tinuance would  be  highly  detrimental  to 
the  public  interest  So  this  court  tiioaght 
when  deciding  the  case  of  Ralston  v.  Town 
of  Weston,  and  it  Is  clear  that  It  only  did 
the  same  thing  upon  this  subject-matter 
which  has  been  done  upon  that  same  mat- 
ter by  courts  of  eminent  anthority.  We  still 
think  that  decision  is  right,  aifd  we  do  not 
see  our  way  to  retract  it  If  the  former 
rule  had  continued,  private  Indiyiduals 
would  have,  year  after  year,  invaded  the 
highways  of  the  people,  and  held  them  for- 
ever from  their  use.  The  public  would  have 
to  condemn  and  purchase,  time  after  time, 
what  Justly  belonged  to  it  Judge  Mo- 
Whorter  well  says  in  Lovings  v.  Railway 
Co.  (W.  Va.)  85  S.  B.  962,  966:  'It  is  bet- 
ter to  be  right  than  to  be  consistent  with 
the  errors  of  a  hundred  years."  No  legal 
principle  Is  ever  settled  until  It  is  settled 
right  The  true  rule  is  laid  down  in  23  Am. 
&  Bug.  Bnc  Law  (Ist  Bd.)  86:  *'No  prior 
decision  Is  to  be  reversed  without  good  and 
suflQcient  cause;  yet  the  rule  is  not  in  any 
sense  ironclad,  and  the  future  and  perma- 
nent good  to  the  public  is  to  be  considered, 
rather  than  any  particular  case  or  interest 
Bven  if  the  decision  affects  real-estate  inter- 
ests and  titles,  there  may  be  cases  where  it 
Is  plainly  the  duty  of  the  court  to  Interfere 
and  overrule  a  bad  decision.  Precedent 
should  not  have  an  overwhelming  or  des- 
potic influence  in  shaping  legal  decisions. 
No  elementary  or  well-settled  principle  of 
law  can  be  violated  by  any  decision  tar 
any  length  of  time.  The  benefit  to  the  pub- 
lic in  the  future  is  of  greater  moment  than 
any  Incorrect  decision  In  the  past  Where 
vital  and  important  public  and  private  rights 
are  concerned,  and  the  decisions  regarding 
them  are  to  have  a  direct  and  permanent 
Influence  in  all  future  time,  it  becomes  the 
duty  as  well  as  the  right  of  the  court  to 
consider  them  carefully,  and  to  allow  no 
previous  error  to  continue,  if  it  can  be  cor- 
rected. The  reason  that  the  rule  of  stare 
decisis  was  promulgated  was  on  the  ground 
of  public  policy,  and  it  would  be  an  egre- 
gious mistake  to  allow  more  harm  than 
good  to  accrue  from  it    Much,  not  only  of 
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l^slation,  bat  of  Judicial  decision,  is  based 
upon  the  broad  ground  of  public  policy,  and 
this  latter  must  not  be  lost  sight  of."  The 
reason  given  in  City  of  Wheeling  ▼.  Campbell, 
supra,  is  that  a  statute  in  this  state  applies 
limitation  to  the  state.  I  have  already  shown 
that  this  statute  does  not  apply  to  the  sover- 
eign  rights  of  the  people  in  their  public  high- 
ways; but,  anyway,  in  states  where  like  stat- 
utes exist  applying  limitations  to  the  state, 
yet  hold,  in  their  decisions,  that  time  does  not 
bar  the  public  right  to  the  streets  and  other 
highways,  namely,  Alabama,  New  York,  Mas- 
sachusetts, Mississippi,  North  Carolina,  and 
South  Carolina. 

There  is  another  reason  why  the  town's 
right  is  not  barred.  Balston  occupied  only 
13V6  feet  odT  the  40-foot  street,  the  balance  be- 
ing always  open  and  used  as  a  street  Now, 
in  some  of  those  states  which  still  hold,  and 
in  some  which  once  held,  that  the  statute  of 
limitations  bars  the  public  right  where  the 
wbole  street  is  adyersely  occupied,  yet  they 
held  tbflit,  where  the  occupation  extended  over 
only  a  part  of  the  street  the  statute  did  not 
apply  hi  bar  of  the  public  right  This  dis- 
tinction is  QUite  reasonable.  Why?  Because, 
when  a  man  entirely  doses  up  a  street  there 
can  be  no  more  decided  notice  to  the  world  of 
his  adverse  claim;  but  where  he  obstructs  it 
only  partially  his  act  is  equivocal,  and  does 
not  so  signally  notify  the  world  of  his  claim, 
and  kio  one  not&ces  it  as  he  would  if  the  oh- 
struction  was  total.  He  may  not  really  in- 
tend finally  to  claim- it  His  act  does  not 
pot  the  town  or  dty  authorities  and  the  pub- 
lic on  tlieir  guard.  Generally,  in  the  case  c€ 
streets  like  Water  street  in  Weston,  at  one 
time  very  little  used,  no  one  thinks  of  oppos- 
ing a  partial  obstruction,  and  takes  no  steps 
against  it  In  such  case  the  states  referred  to 
have  decided  that  the  town  or  dty  may  let 
its  rights  lie  dormant  until  there  is  public 
need  for  the  whole  width  of  the  street  and 
that  wh^n  that  time  comes  the  town  or  city 
may  open  the  whole  width.  Such  is  the  case 
in  Water  street,  in  Weston.  Such  was  the 
holding  in  Krueger  t.  Jenkins  (Neb.;  1900)  81 
N.  W.  844;  Fox  v.  Hart,  11  Ohio,  414;  Lane 
V.  Kennedy,  18  Ohio  St  42;  McClelland  v. 
MiUer,  28  Ohio  St  488;  Davies  t.  Huebner, 
46  Iowa,  574. 

There  is  still  another  reason  why  the  right 
of  Weston  is  not  barred.  The  right  of  a 
town  or  the  public  in  a  street  or  highway  is 
not  ownership  of  the  body  of  the  land,  but 
only  the  right  to  use  it  for  pas8age,--an  ease- 
ment The  statute  of  limitations  never  ap- 
plied to  an  easement  Jonee,  Easem.  $  161, 
says:  "Tlie  statates  of  limitation  do  not  di- 
rectly apply  to  actions  in  which  incorporeal 
hereditaments,  sudi  as  easements,  are  involv- 
ed, but  only  to  actions  for  the  recovery  of 
land.'*  Newell,  BU.  63,  says:  "Ejectment 
does  not  lie  for  an  easement  as  an  incorporeal 
hereditament    ThiM  role  Is  founded  apoo  the 


principle  that  the  action  lies  for  something 
tangible,  so  that  in  case  of  recovery  the  pos- 
session of  the  property  may  be  delivered  on  a 
writ  of  possession.*'  Consistently  with  this 
view,  we  find  that  hi  the  late  great  work,  10 
Am.  ft  Bug.  Bnc.  Law  (2d  Bd.)  p.  432,  where 
the  modes  in  which  easements  may  be  lost  are 
given,  limitation  is  not  mentioned.  Abandon- 
ment is  mentioned  as  a  means  by  which  the 
public  may  lose  its  highway.  So,  Washburn 
on  Easements  does  not  given  limitations  as  a 
means  at  loss  of  a  public  easement  but  does 
give  abandonment  as  the  cause  of  loss  of  such 
easement  You  will  find  the  books  treat 
abandonment  as  a  cause  of  such  loss,  but 
they  do  not  apply  the  statute  of  limitations  to 
easementa  The  books  do  treat  nonuser  as 
working,  under  certain  circumstances,  the  de* 
struction  of  a  public  easement;  but  they  say 
that  such  nonuser  must  amount  to  sn  abau' 
donment  and  mere  silence,  mere  inaction,  hy 
municipal  authorities,  unattended  with  cir- 
cumstances displaying  and  plainly  manifest- 
ing an  intentionsl  abandonment  will  not  prej- 
udice the  right  to  title  easement  Washburn 
an  Easements,  speaking  of  nonuser,  in  section 
0,  subsec.  1,  uses  this  language:  "Here,  ss  in 
case  of  acts  of  abandonment  the  nonuser 
must  be  of  such  a  character  and  duration  as 
to  show  an  intent  to  abandon  the  easement 
or  it  must  have  Induced  another  to  expend 
money  upon  the  supposition  of  such  abandon- 
ment which  is  known  and  acquiesced  in  by 
the  one  who  might  otherwise  daim  it  and 
where  to  enforce  the  right  of  easement  would 
work  injustice  upon  an  innocent  party." 
Now,  Just  here,  note  that  the  town  council 
passed  resolutions  in  1879,  and  several  times 
since,  directing  the  opening  of  Water  street  to 
its  full  width;  and  Balston  was  informed  and 
notified  of  such  resolutions,  and  of  the  con- 
tinued daim  of  the  town«  He  did  not  flatly 
assert  a  daim  when  so  notified,  but  practical- 
ly admitted  the  town's  right  Where  is  there 
anything  to  show  an  abandonment  by  the  town 
of  its  clear  right  to  this  strip?  Nothing.  On 
the  contrary,  the  evidence  shows  the  opposite. 
It  shows  that  the  town  did  not  intend  to  aban- 
don its  right  and  so  notified  Ralston*  It  is 
well  established  that  mere  nonuser  will  not  de* 
stroy  an  easement  where  its  owner  sets  up  a 
continuous  claim,  or  protests  against  a  use  of 
the  locus  by  the  other  party  tliat  is  inconsist- 
ent with  such  daim  to  an  easement  Field  y. 
Brown,  24  Qrat  74.  '*Nonuser  of  a  highway 
by  the  public  for  many  years  is  prima  facie 
evidence  of  abandonm^it  but  the  abandon- 
ment must  be  voluntary  and  intentionaL" 
City  of  Hartford  v.  New  York  ft  N.  B.  B.  Co. 
(Conn.)  22  Ati.  87;  Ohafee  v.  City  of  Aiken  (S. 
O.;  1900)  86  S.  E.  800.  "Acts  of  the  owner 
of  the  dominant  estate,  relied  upon  to  const!- 
tute  an  abandonment  must  be  voluntary,  and 
must  be  of  sudi  dedsive  and  condusive  a 
character  as  to  Indicate  and  prove  his  inten- 
Uoii  to  abandon  the  easement"    10  Am.  M 
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Eng.  Enc.  Law  <2d  Ed.)  p.  435.  Many  cases 
are  there  cited.  "But  nothing  ehort  of  an  in- 
tention so  to  abandon  the  right  would  operate 
to  that  effect"  Washb.  Easem.  $  5,  subsec 
L  Thus,  only  abandonment,  not  the  length 
of  time  fixed  by  the  statute  of  Umltatlons,  can 
destroy  a  public  easement  That  statute  has 
nothing  to  do  with  the  subject  but  abandon- 
ment has,  as  it  is  the  only  way,  unless  it  is 
by  release  or  merger  of  estate,  by  which  the 
servient  estate  can  be  released  from  the  ease- 
ment Balston  held  the  estate,  the  soil,  the 
land,  that  was  burdened  with  this  public  ease- 
ment His  grantor  dedicated  that  eaaement 
and  80  stated  In  the  deed  under  which  Balston 
derivatively  claims,  and  this  land  of  Balston 
could  be  relieved  of  this  easement  only  by  the 
intentional  abandonment  by  the  town.  In- 
stead of  abandoning,  the  town  still  claimed. 
What  act  of  the  town  evinces  an  intention  to 
abandon?  Mere  silent  nonuser  will  not  work 
an  abandonment  Board  of  Logan  (3o.  Sup'rs 
V.  City  of  Lincoln,  81  IIL  156.  A  private  in- 
dividual  owning  an  easement  might  much 
more  readily  lose  his  right  by  nonuser  and 
abandonment  than  a  city  or  town.  How  can 
you  show  acts  by  a  town  amounting  to  an 
aband(Himent?  It  must  be,  in  the  language 
of  the  law  above  quoted,  "acts  of  so  decisive 
and  conclusive  a  character  as  to  prove  his  in- 
tention to  abandon  the  easement"  How  can 
you  prove  such  acts  by  a  town?  It  would  be 
a  very  difficult  taslL  Mere  inaction  by  its  of- 
ficers would  not 'Should  not  work  such  public 
detriment  If  its  acts  are  to  be  resorted  to  to 
establish  abandonment  they  could  only  be 
recorded  acts  of  its  council,  and  that  attempt 
would  be  met  by  the  inflexible  rule  that  a 
town  council  cannot  grant  away  the  public 
right  in  a  street  without  legislative  author- 
ity. It  would  be  an  ultra  vires  and  void 
act  not  binding  on  the  public.  Therefore  I 
am  unable  to  realize  how  you  can  fix  a 
binding  act  of  abandonment  upon  a  city  or 
town,  though  you  may  do  so  as  to  an  indi- 
vidual. Under  the  head  of  "abandonment ** 
Taylor  v.  Pearce.  179  111.  145,  53  N.  E.  622, 
is  strong  in  favor  of  the  town.  "The  open- 
ing of  a.  high  way  its  full  length,  and  its  use 
by  the  public,  protect  the  public  right  to  its 
full  width,  and  repel  any  presumption  of 
abandonment  which  might  arise  from  the 
fact  that  the  fence  of  an  adjoining  owner 
has  stood  within  the  line  of  the  highway  for 
over  twenty  years."  So  tn  Maine,  Missouri, 
and  Ohio.  Heald  v.  Moore  (Me.)  9  Atl.  734; 
State  T.  Culver,  65  Mo.  607,  27  Am.  Bep. 
295;  Kelly  Nail  ft  Iron  Go.  v.  Lawrence 
Furnace  Co.  (Ohio)  22  N.  E.  639,  5  L.  B.  A. 
662.  See  Elliott  Boads  &  S.  658.  Vacation 
by  authority  is  requisite  to  discontinue.  No 
mere  implied  abandonment  will  do.  The 
statute  says  how  a  street  may  be  vacated. 
That  excludes  implied  abandonment  Driggs 
V.  PhiUips,  103  N.  Y.  77,  8  N.  B.  514.  I 
therefore  repeat  that  as  the  right  of  the 


town  is  an  easement  only,  the  statute  ot 
limitations  does  not  apply.  This  is  an  Im- 
portant consideration  in  the  matter;  for  in 
a  state  where  limitation  does  run  against 
the  state,  and  it  is  claimed  that  a  city  or 
town  is  the  same  as  the  state,  and  therefore 
the  statute  runs  against  a  town  or  city,  yet 
this  cannot  apply  to  an  easement  of  the 
town  or  city,  because  the  statute  never  runs 
against  an  easement  Hence  the  reason 
given  in  City  of  Wheeling  v.  Campbell,  12 
W.  Va.  36k  for  the  position  that  the  statute 
will  bar  a  city  or  town  of  a  right  to  a  street 
(that  is,  that  limitation  runs  against  the 
state,  and  therefore  also  against  a  city  or 
town),  was  never  good.  But  while  this 
court  might  retract  the  principles  settled  in 
the  case  of  Balston  v.  Town  of  Weston, 
namely,  that  limitation  does  not  bar  the 
right  of  a  city  or  town  to  a  street  if  this 
court  were  now  convinced  that  such  deci- 
sion were  error,  yet  it  could  not  alter  the 
actual  decision  of  this  case,  for  the  reason 
that  that  decision  is  res  Judicata,  and  for- 
ever settles,  between  Balston  and  the  town 
of  Weston,  that  the  strip  of  land  in  contro- 
versy is  a  part  of  Water  street  and  still  sub- 
ject to  the  public  easement 

But  Balston  claims  that  after  said  deci- 
sion in  Balston  v.  Town  of  Weston,  he  ob- 
tained a  new  right  to  that  identical  strip  by 
a  conveyance  from  J.  P.  Cole.  This  cannot 
change  the  result  and  why?  (1)  Bals ton's 
long  Inclosure  had  barred  Cole's  right  if  he 
had  any  right  and  vested  Cole's  title  in 
Balston,  by  force  of  the  statute  of  limita- 
tions; for  the  statute  would  bar  the  private 
right  of  Cole,  but  not  the  easement  of  the 
town.  Cole  being  a  private  individual. 
Thus,  when  this  court  decided  that  said 
strip  was  not  free  from  the  easement  of  the 
town,  but  was  still  subject  thereto,  that  Cole's 
title  was  at  that  date  vested  in  Balston  by 
reason  of  limitation,  and  the  adjudication 
bound  all  titles,  no  matter  how  many  dis- 
tinct ones  he  then  had,  good  or  bad,  and  set* 
tied  that  all  titles,  however  derived,  vested 
in  Balston  at  that  date,  were  subject  to  this 
public  easement  The  conveyance  from 
Oole  passed  nothing  to  Balston,  for  such  ti- 
tle as  he  had  had  already  vested  In  Balston. 
(2)  If  Cole  had  any  title  to  that  strip,  as  he 
had  not  it  was  subject  to  the  public  ease- 
ment; and,  even  if  the  statute  could  run 
against  that  easement  it  would  not  run  in 
favor  of  the  Cole  title,  because  it  is  not  pre- 
tended that  Cole  ever  had  any  possession  of 
that  strip,  or  set  up  any  claim  contrary 
thereto.  Where  did  Cole  have  any  posses- 
sion to  bar  the  town  right  which  nobody 
denies  was  once  good?  Balston  had  an  in- 
closure, but  his  right  and  Cole's  right  were 
distinct,  and  not  in  privity,  and  Balston's 
possession  would  not  inure  to  the  benefit  of 
the  Oole  title.  And  the  same  rule  of  law» 
moreover,    which,    under   principles   above 
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stated,  would  prevent  Ralston  from  using 
the  bar  of  the  statute,  would  forbid  Cole's 
so  doing,  and  all  other  persons  haying  any 
claim  to  that  ground.  That  was  an  ease- 
ment oyer  that  ground  against  all  titles,  by 
whomsoever  owned.  (3)  In  a  suit  between 
the  town  of  Weston  and  Cole  in  188^,  the 
town  contested  Cole's  right  to  build  a  stable 
on  the  bank  of  the  river,  on  the  west  side 
of  Water  street,  if  counted  at  only  40  feet, 
and  on  the  opposite  side  of  Water  street 
from  the  strip  now  in  controversy  between 
Ralston  and  the  town;  the  town  claiming 
the  whole  space  to  the  river.  Cole,  by  an 
answer,  claimed  that  the  land  between  the 
west  side  of  a  4a-foot  street  and  the  river 
had  never  been  a  part  of  the  street,  and 
also  claimed  some  grant  from  the  town; 
but  his  answer  distinctly  conceded  the  ex- 
istence of  a  street  of  40  feet  width,  which 
included  the  IS^  feet  inclosed  by  Ralston, 
and  now  in  controversy.  If  Cole  ever  had  a 
shadow  of  claim  to  that  13%  feet  along  the 
east  side  of  Water  street,  his  answer  re- 
*  nounced  all  right  to  it,  in  favor  of  the  town, 
and  conceded  that  the  public  street  included 
it;  that  is,  that  Water  street  began  150  feet 
from  Main  street,  and  was  of  the  width  of 
40  feet,  which  would  include  the  strip  now 
in  controversy.  He  thus,  by  solemn  plead- 
ing in  a  court  of  record,  recognized  the  pre- 
existing street  over  that  ground,  and  also 
made  a  fresh  dedication  of  it  for  the  pub- 
lic use,  and  moreover,  for  years  thereafter 
(ever  since  1889)  suffered  the  public  to  use 
the  street  as  such,  and  the  town  to  work  it, 
and  thus  made  it  a  lawful  street,  if  it  never 
had  been  such  before,  by  suffering  such 
user,  as  section  31,  c.  43,  of  the  Code  says, 
"Every  road,  street  or  alley  used  and  occu- 
pied as  a  public  road,  street  or  alley  shall  in 
all  courts  or  places  be  taken  and  deemed  to 
be  a  public  road,  street  or  alley."  Upon  the 
faith  of  that  answer,  conceding  this  public 
right.  Cole  had  a  decree  allowing  him  to 
build  a  stable  on  the  western  side  of  Water 
streiet,  opposite  the  ground  in  controversy. 
He  obtained  that  decree  upon  this  renuncia- 
tion of  all  claim  to  the  ground  covered  by 
the  street,  adverse  to  the  town,  and  that  is 
an  estoppel  upon  Cole.  It  is  res  adjudlcata 
between  Cole  and  Weston  to  show  the  ex- 
istence of  that  street  there;  and  this  an- 
swer of  Cole,  and  the  decree  upon  It,  as  acts 
of  disclaimer,  concession,  and  dedication  of 
a  street  over  this  ground,  are  res  judicata 
In  favor  of  the  town  against  Cole;  and,  as 
they  bind  Cole,  so  they  bind  Ralston,  as  a 
privy  in  estate  with  him.  Indeed,  Ralston, 
under  his  conveyance  from  Cole,  took  sub- 
ject to  such  renunciation  and  dedication. 
He  got  nothing  from  Cole  adverse  to  the 
town,  because,  as  Cole's  answer  bound  him, 
as  an  act  of  renunciation  and  dedication,  so 
Ralston  took  subject  thereto.  Riddle  r. 
Town  of  Charlestown,  43  W.  Va.  796,  28  8. 
E.  831.    The  decree  la  res  Judicata  on  both 


Cole  and  Ralston,  his  privy  In  estate.  Cole's 
answer  is  an  estoppel  by  record,  and  more 
solemn  than  a  private  writing,  because  made 
in  a  pleading,  and  constituting  a  concession 
and  waiver  of  a  point  that  might  have  been 
in  issue  but  for  such  waiver.  Steph.  PL 
204.  "When  a  pleading  is  made  under  the 
oath  of  the  party,  it  is  especially  compe- 
tent evidence  against  him,  as  a»  solemn  ad- 
mission of  the  truth  of  the  facts  stated." 
14  Bnc.  PI.  &  Prac.  21.  "An  admission  made 
during  the  course  of  judicial  proceedings, 
whether  it  be  direct,  or  by  Inference  from  the 
position  assumed,  the  relief  sought,  or  the 
defense  set  up^  will  estop  the  one  who  makes 
it  from  subsequently  asserting  any  claim  in- 
consistent therewith."  4  Am.  &  Eng«  Dec. 
Eq.  304.  "Where  a  party  assumes  a  certain 
poflltion  in  a  legal  proceeding,  and  succeeds 
In  maintaining  it,  he  cannot  thereafter,  sim- 
ply because  his  Interests  have  changed,  as- 
sume a  contrary  position,  especially  if  it  be 
to  the  prejudice  of  the  party  who  has  acqui- 
esced in  the  position  formerly  taken  by  hluL" 
Davis  V.  Wakelee,  156  U.  S.  680,  15  Sup.  Ct 
555,  39  L.  £d.  57a  An  estoppel  "may  be 
availed  of  by  privies  in  blood,  estate,  or 
law,  as  well  as  by  all  the  parties  to  the 
transaction,  and  is  equally  binding  upon 
them."  4  Am.  &  Eng.  Dec.  Eq.  356.  "Where 
one  succeeds  to  the  same  rights  of  property 
formerly  enjoyed  by  another,  there  is  often 
such  privity  that  the  rights  of  the  owner  in 
such  property  may  be  affected  by  the  state- 
ments of  the  latter."  Jones,  Ev.  §S  240,  241. 
See  Railway  Co.  v.  Ohle,  117  U.  S.  129,  6  Sup. 
Ot  632,  29  L.  Ed.  887;  Delaware  Co.  Com'rs 
T.  Diebold  Safe  &  Lock  Co.,  133  U.  S.  473, 
10  Sup.  a.  399,  33  L.  Ed.  674;  Pope  v.  Allis, 
115  U.  S.  370,  6  Sup.  Ct  69,  29  U  Ed.  398; 
Bigelow,  Estop.  626.  "A  party  cannot  re- 
cover on  a  statement  of  facts  entirely  at  va- 
riance with,  and  Inconsistent  with,  claims 
set  up  by  him  in  a  prior  suit  for  the  same 
cause."  7  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
p.  8,  note  3.  Cole's  answer  was  itself  a  sol- 
emn dedication  as  a  street,— alone  enough 
to  make  it  a  street,— and  he  could  not  re- 
tract the  dedication.  Board  t.  Holly,  169 
111.  9,  48  N.  E.  149. 

Due  Process  of  Law.  It  is  claimed  that 
the  decision  of  this  court  in  Ralston  v.  Town 
of  Weston  violates  the  constitution,  federal 
and  state,  in  depriving  Ralston  of  property 
without  due  process  of  law.  I  regard  this 
question  as  not  relevant  to  this  case.  To  me 
It  is  inconceivable  how  a  party  who  has  him- 
self brought  a  suit  in  a  state  court,  and  that 
court  has,  in  the  due  and  regular  course  of 
judicial  proceeding,  heard  both  parties  and 
rendered  judgment,  can  say  that  the  court 
violated  the  federal  constitution  by  taking 
property  without  due  process  of  law.  If  so, 
then  such  is  the  case  in  every  suit  where  the 
state  court  affects  the  right  of  property.  A 
regular  hearing  in  a  regular  suit  is  the  clear- 
est instance  of  the  exercise  of  due  process  of 


454 


36  SOUTHBA8TBRN  BBPOBTER. 


(W.  V« 


law.  When  a  party  baa  been  fully  heard  in 
the  regular  course  of  Judicial  proceedings,  an 
erroneous  decision  of  a  state  court  does  not 
deprive  the  unsuccessful  party  of  his  property 
without  due  process  of  law.  Marchant  t. 
liailroad  Co.,  158  U.  S.  380.  14  Sup.  a.  894, 
88  L.  Ed.  761;  Land  Co.  v.  Laldley,  169  U. 
S.  103,  16  Sup.  Ct  80.  40  L.  Ed.  91.  If  the 
court  erred' in  failing  to  observe  the  federal 
constitution  (though  the  question  was  not 
raised),  the  only  redress  is  in  the  federal 
supreme  court,  by  appeal,  because  it  would 
then  be  simply  error  of  law,  not  a  void  de- 
cree; and  this  court  could  not,  for  error  in  a 
past  and  closed  term,  nullify  its  former  ilnal 
decree.  Both  of  said  Ralston's  titles  (his  orig- 
inal one  and  the  Cole  claim),  being  vested  in 
him  at  the  date  of  said  decree,  are  foreclosed 
by  it,  and  that  decree  is  res  Judicata  upon 
them  tx>th,  and  beyond  the  power  of  recall  by 
this  court.  In  the  present  case  the  facts  do 
not  sustain  or  present  a  federal  question,  even 
colorable.  This  Oole  title  was  unquestion- 
ably charged  with  the  street  right,  and  under 
it  there  never  was  one  hour's  possession  of 
the  strip  in  controversy  adverse  to  such  street 
right,— never  any  possession.  On  the  con- 
trary, Cole  conceded  that  street  right  in  his 
answer,  and  by  its  subsequent  user.  If  he 
had  not  conceded  it,  he  never  had  any  pos- 
session to  take  it  away.  How,  then,  could 
he  have  any  property,  except  in  the  soil? 
How  have  any  vested  property  to.  be  devest- 
ed without  due  process  by  the  exercise  of 
the  street  right?  Ralston*s  possession  under 
his  other  claim  could  not  be  taclsed  to  the 
Oole  separate  title.  Jarrett  v.  Stevens,  36 
W.  Va.  446,  16  S.  E.  177.  So  Ralston  by  the 
pretended  Cole  title  acquired  no  vested  prop- 
erty to  be  taken  by  the  street  easement,— no 
property  hostile  to  it.  This  claim  of  depriva- 
tion of  property  is  only  colorable,  and  raises 
no  federal  question,  under  decisions.  Wilson 
V.  North  (Sirolina,  169  U.  S.  586,  18  Sup.  Ct 
435.  42  L.  Ed.  865.  I  can  see  no  shadow  to 
claim  any  basis  under  this  head,  except  the 
theory  that  the  decision  in  City  of  Wheeling 
V.  Campbell,  that  limitation  bars  a  right  to  a 
public  street,  makes  a  law,  and  that  under 
it  title  had  already  vested  in  Ralston  before 
this  court  overruled  that  decision,  and  that 
the  overruling  decision  devested  a  vested 
right  of  property  In  Ralston.  This  cannot  be, 
unless  we  can  say  that  Ralston  had  a  vested 
right  of  property  under  the  facts  and  the 
law.  This  he  had  not.  Even  If  we  could  re- 
gard the  first  decision  (City  of  Wheeling  v. 
Campbell)  as  making  a  law,  still  Ralston 
would  have  no  vested  property  under  it,  in 
the  view  of  a  federal  court  or  of  a  state 
court,  for  the  simple  reason  that  Ralston's 
possession  was  never  adverse  to  the  town's 
easem^ent,  as  held  upon  the  facts  by  this  court 
in  the  case  of  Ralston  v.  Town  of  Weston, 
and  thus  Ralston  did  not  acquire  vested  prop- 
erty by  adverse  possession.  But  suppose  Ral- 
ston's possession  had  been  adverse  In  char- 


acter; would  it  give  him  title?  Not  unless 
we  can  say  that  the  first  decision  of  this 
court  holding  that  limitation  applies  to  bar 
a  town  or  city  of  its  easement  In  a  street, 
was  a  law,  Just  like  a  statute,  and  that 
title  vested  under  It  There  must  be  law, 
to  vest  a  title  to  property.  A  decision  of 
a'  court  is  not  a  law,  so  that  by  its  force 
alone  property  may  vest  Property  will  veat 
under  the  law,  but  not  under  a  mere  deci- 
sion, an  erroneous  decision,  except  in  the 
particular  case;  and  that  is  not  because  such 
decision  is  a  law,  but  because  It  Is  res  Ju- 
dicata upon  the  subject-matter.  A  court  can- 
not originate,  cannot  make,  law.  It  only  ex- 
pounds and  applies  pre-existing  law.  In 
Wayman  v.  Southard,  10  Wheat  46,  6  U  Bd. 
253,  Chief  Justice  Marshall,  in  a  few  words, 
laid  down  the  cardinal  rule,  in  saying,  'TThe 
difference  between  the  departments  [of  gov- 
ernment] undoubtedly  is  that  the  legislature 
makes,  the  executive  executes,  and  the  Judi- 
ciary construes,  the  laws."  The  Ylrginla 
court  of  appeals,  in  Griffin's  Bx'r  ▼.  Gun; 
ningham,  20  Grat.  61,  said:  'The  law  is 
applied  by  the  one,  and  is  made  by  the 
other.  Cooley,  Const  Lim.  92.  *To  declare 
what  the  law  is  or  has  been,  is  Judicial 
power;  to  declare  what  the  law  shall  be,  la 
legislative.' "  In  Swift  v.  Tyson,  16  Pet  18, 
10  L.  Ed.  871,  the  court,  by  Justice  Story, 
defined  the  meaning  of  a  law  as  follows: 
"In  the  ordinary  use  of  language  it  will 
hardly  be  contended  that  the  decisions  of 
courts  constitute  laws.  They  are,  at  most, 
only  evidence  of  what  the  laws  are,  and  not 
of  themselves  laws.  They  are  often  re-ex- 
amined, reversed,  and  qualified  by  the  courts 
themselves  whenever  they  are  found  to  be 
either  defective,  ill  founded,  or  otherwise 
incorrect"  This  declaration  of  the  court 
has  been  reaffirmed  in  words.  Railroad  Co. 
V.  National  Bank,  102  U.  S.  20,  64^  26  L.  Ed. 
75;  New  Orleans  Waterworks  Co.  v.  Louis- 
iana Sugar-Refining  Co.,  126  U.  S.  18»  8  Sup. 
Ct.  741,  ai  L.  Ed.  607.  The  federal  consti- 
tution contains  a  clause  that  no  state  shall 
make  any  law  Impairing  the  obligation  of  a 
contract  Again  and  again  the  United 
States  supreme  court  has  decided  that  un- 
der that  provision  a  decision  of  a  court  Is 
not  a  law,  and  that  only  an  act  of  the  legis- 
lature is  a  law.  Cases  Just  cited,  and  Land 
Co.  V.  Laidley,  159  U.  S.  103-112,  16  Sup.  Ct. 
80,  40  L.  Ed.  01,  and  Brown  v.  Smart  14o 
U.  S.  454,  12  Sup.  a.  96a  36  L.  Ed.  773. 
Now,  what  is  the  difference  between  the  t'wo 
cases?  It  requires  a  law  for  property  to 
vest  There  cannot  be  a  deprivation  of 
property  without  due  process  of  law,  unless 
the  party  has  vested  property,  and  he  can- 
not have  that  unless  he  has  a  law  to  vest 
it  in  him.  Law  is  of  the  same  nature  In 
both  cases.  Therefore  I  repeat  that  the 
first  decision  of  this  court,  in  City  of  Wheel- 
ing V.  Campbell,  is  hot  a  law  under  which 
property  could  vest,  as  if  it  were  a  leglsla- 
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tive  act  Moreover*  tbat  decisioii  has  been 
adjudged  erroneous,  and  it  and  Teass  v. 
City  of  8t  Albans,  d8  W.  Va.  1,  17  &  E.  400, 

19  L.  R.  A.  802^  and  Forsyth  y.  City  of 
Wheeling,  19  W.  Va.  818,  overruled.  The 
last  two  simply  followed  the  first,  without 
reconsideration.  What  is  the  effect  of  such 
overruling?  Mr.  Justice  Miller  undoubtedly 
stated  the  true  law  in  Oelpcke  v.  Dubuque, 
1  Wall.  205,  17  Jm  Ed.  507,  speaking  of  the 
effect  of  overruling  former  decisions,  when 
he  said:  "I  understand  the  doctrine  to  be, 
in  such  cases,  not  that  the  law  is  changed, 
but  that  It  was  always  the  same  as  ex- 
pounded by  the  later  decision,  and  that  the 
former  decision  was  not,  and  never  was, 
the  law,  and  is  overruled  for  that  very  rea- 
son." 1  Bl.  Comm.  70,  says:  "But  even  in 
such  cases  the  subsequent  Judges  do  not 
pretend  to  make  a  new  law,  but  to  vindi- 
cate the  old  one  from  misrepresentation  ; 
for,  if  it  be  found  that  the  former  decision 
is  manifestly  absurd  or  unjust,  it  is  declared, 
not  that  such  a  sentence  is  bad  law,  but  that 
it  was  not  law."  Wood  v.  Brady,  150  U.  S. 
18,  14  Sup.  Gt  6»  87  L.  Ed.  081.  The  cases 
of  Allen  V.  Alien  <GaL)  80  Pac.  213,  16  L.  R. 
A.  646,  and  Ray  v.  Gas  Co.,  138  Pa.  St.  576^ 

20  Aa  1065,  12  L.  R.  A.  290,  both  say  that 
when  a  former  decision  is  overruled  the  law 
Is  not  altered,  changed,  or  amended,  but  that 
the  erroneous  decision  never  was  law,  and 
that  the  principle  of  the  later  decision  was 
the  true  and  sound  law  at  the  very  time 
when  the  first  erroneous  decision  was  ren- 
dered. So  Rockhill  V.  Nelson,  2i  Ind.  424; 
Frink  v.  Darst,  14  111.  304;  Paul  v.  Davis, 
100  Ind.  422.  Decision  is  not  a  law,-only 
evidence  of  what  the  law  is.  I  assert  that 
the  true  principle  Is  that  when  a  former 
decision  is  overruled  the  law  is,  and  always 
was,  as  it  is  stated  in  the  later  decision. 
It  is  different  where  there  is  a  valid  statute 
which  is  afterwards  repealed.  While  that 
statute  was  in  force^  title  could  vest  under 
it;  but  not  so  with  an  erroneous  decision, 
when  overruled.  It  never  vests  under  a  de- 
cision, but  under  law.  There  are  decisions, 
such  as  Oelpcke  v.  Dubuque,  1  Wall.  205, 
17  L.  Ed.  520,  and  Douglass  v.  Pike  Co.,  101 
U.  8.  687,  25  li.  Ed.  968,  exceptional  in  char- 
acter, holding  that  where  contracts  are  made 
under  Judicial  decisions,  and  on  the  faith  of 
them,  before  they  are  overruled,  their  sub- 
sequent overruling  will  not  affect  such  an- 
tecedent contracts.  This  doctrine  applies 
to  commercial  contracts.  An  examination  of 
the  United  States  supreme  court  cases  will 
show  that  such  cases  are  properly  limited 
to  commercial  contracts,  because  they  are 
comrAercial  contracts.  See  Justice  Brown's 
opinion  in  Travis  Oo.  v.  Wade,  174  U.  S.  508, 
19  Sup.  Ct  715,  48  li.  Ed.  1060.  Justice  Mil- 
ler said  in  Oelpcke  v.  Dubuque  that  the 
whole  membership  of  the  United  States  su- 
preme court  limited  this  exception  to  com- 
mercial contracts,  and  conceded  that,  if  the 
ease  were  one  involving  title  to  real  estate. 


the  matter  would  be  tested  by  the  later  de- 
cision, and  that  it  would  furnish  the  true 
test  of  what  the  Uw  always  was.  Now,  re- 
member, as  a  material  point  in  this  case, 
that  Ralston's  title  set  up  under  adverse 
possession  was  not  a  title  acquired  by  any 
sort  of  contract,  but  by  a  continued  viola- 
tion of  the  law  in  obstructing  a  public  high- 
way, and  thus  maintaining  a  public  nui- 
sance,—a  public  offense.  Is  it  possible  that 
the  former  erroneous  decision  can  be  ap- 
pealed to  as  a  law  under  which  a  title  to 
land  could  vest  by  the  commission  of  a  pub- 
lic wrong,— that  a  party  could  be  thus  aided 
by  an  erroneous  decision  to  take  advantage 
of  his  own  wrong?  There  is  a  difference 
between  this  case  and  a  title  acquired  by 
contract.  In  the  Gelpcke  Case  there  was  a 
strong  equity  of  an  innocent  purchaser  of 
negotiable  bonds,  good  under  the  first  de- 
cision, to  call  upon  that  decision  to  shield 
him  from  the  effect  of  the  later  overruling 
decision,— a  strong  equity  and  call  for  Jus- 
tice; but  can  one  who  has  taken  up  a  street,, 
without  color  of  tltl^,  and  thus  committed 
an  indictable  offense,  present  any  such  claim 
for  protection?  He  ought  not  and  cannot 
be  allowed  to  do  so. 

To  enable  a  party  to  say  that  he  has  been 
deprived  of  property  without  due  process  of 
law,  he  must  be  able  to  show  a  law  under 
which  the  property  could  vest.  He  must  show 
a  right  of  property  under  the  law,  recognized 
by  the  law.  New  Orleans  v.  New  Orleans 
Waterworks  CJo.,  142  U.  S.  79, 12  Sup.  Ot  142. 
35  L.  Ed.  943;  Board  v.  Sklnkle,  140  U.  S. 
334,  11  Sup.  Gt  790,  35  L.  Ed.  446.  Ralston's 
only  show  of  title  against  the  easement  (for 
he  owned  the  soil)  was  by  an  adverse  posses- 
sion; and  he  could  not  get  title  by  it,  because 
there  could  be  no  adverse  poffsesslon  against 
a  public  easement  in  a  street  Possession 
ever  so  long  contrary  to  law  (a  nuisance)  can- 
not give  title.  Clearly,  this  shuts  out  all  claim 
of  Ralston  existing  at  the  date  of  the  decree 
in  Ralston  v.  Town  of  Weston.  How  as  to 
Ralston's  claim  derived  from  Cole?  I  repeat 
that  that  colorable  claim  is  barred  by  the  for- 
mer decree,  as  res  Judicata.  But,  for  argu-* 
meat's  sake,  say  that  it  was  a  title  acquired 
after  the  former  decree.  There  is  no  color 
for  claiming  title  by  poBsession  under  it 
against  the  town's  easement,  because  Cole 
never  had  any  possession  of  this  strip.  All 
admit  that  the  street  was  once  valid  to  cover 
this  strip  with  the  public  easement,  and  Cole 
never  acquired  any  title  by  possession  against 
that  easement,  as  he  never  had  possession  at 
any  time,  and  Ralston  could  not  get  from  him 
a  right  which  Cole  himself  did  not  possess. 
So  there  is  no  pretense  for  Ralston  to  say  that 
he  is  deprived  of  property  under  this  Cole 
claim  without  due  process  of  law,  since  he 
had  no  vested  prc^erty  to  be  depNved  of 
without  due  process  of  law.  "Ther^fc  can  be 
no  vested  right  to  do  wrong."  Grinder  v. 
Nelson,  9  6iU,  800,  52  Am.  Dec.  694. 

After  writiog  to  this  point  I  come  across 
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the  case  of  Alfeiits  t.  Borgwardt  126  Gal. 
201,  58  Pac.  460.  Tbe  supreme  court  of  Cali- 
fornia had  held  that,  under  a  certain  kind 
of  mortgage,  title  vested,  but  later  held  that 
it  did  not,  and  in  the  case  cited  the  court 
said:  *'But  appellant  contends  that  It  [the 
first  decision]  states  the  law  upon  the  sub- 
ject, and  that  law  was  not  changed  until  the 
decision  of  Shoobert  v.  De  Motta,  112  Cal.  215, 
44  Pac.  487,  53  Am.  St.  Rep.  207,  in  1896, 
and  in  the  meantime  this  mortgage  was  made. 
It  is  said  that  to  apply  the  rule  declared  in 
the  last  case,  rather  than  that  laid  down  hi 
tbe  first,  would  be  to  impair  the  obligation 
of  contracts.  Douglass  v.  Pllie  Co.,  101  U.  S. 
687,  25  L.  Ed.  968,  and  many  other  cases  cited. 
In  the  case  named  it  is  said:  'After  a  statute 
has  been  settled  by  Judicial  construction,  the 
construction  becomes,  so  far  as  contract  rights 
under  it  are  concerned,  as  much  part  of  the 
statute  as  the  text  itself,  and  a  change  of  the 
decision  is  to  all  intents  and  purposes  the 
same  in  its  effect  on  contracts  as  the  amend- 
ment to  the  law  by  means  of  a  legislative  en- 
actment* No  rights  are  acquired  here  under 
a  statute,  in  the  meaning  of  that  line  of  au- 
thorities which  seem  to  refer  to  laws  authoriss- 
ing  the  government,  or  some  subdivision  or 
department  thereof,  to  contract  certain  obliga- 
tions. Beyond  this  the  cases  cited  do  not  go. 
I  hardly  think  the  rule  would  be  applied  to 
decisions  of  state  courts  in  regard  to  general 
rules  of  law,  although  they  may  affect  con- 
tract rights.  At  best,  they  but  lay  down  a 
rule  for  the  federal  courts  as  to  how  far  they 
will  be  governed  by  decisions  of  state  courts 
In  the  construction  of  state  statutes.  Laws 
are  not  made  by  Judicial  decisions.  The  court 
simply  determines  the  rights  of  the  parties 
in  that  particular  controversy.  Courts  have 
never  thought  themselves  bound  by  it  as  they 
are  by  a  valid  statute.  No  doubt,  an  appellate 
court  assumes  a  very  grave  responsibility 
when  it  reverses  a  former  decision  which  has 
become  a  rule  of  property  or  the  law  of  con- 
tracts; and  whenever  this  is  done  it  must  be 
understood  that  the  court  has  not  only  con- 
sidered the  objections  to  the  former  decision, 
but  the  evils  which  may  follow  from  its  re- 
versal. The  matter  is  ably  discussed  In  Hart 
V.  Burnett,  15  Cal.  630,  and  the  views  there 
expressed  have  been  frequently  affirmed.  The 
mere  fact  that  an  error  has  been  made  in  a 
decision  of  the  supreme  court  is  no  reason  for 
perpetuating  it,  but,  in  a  given  case,  to  correct 
it  may  be  productive  of  more  evil  tlian  to  per- 
mit it  to  stand.  And,  as  stated  in  the  above 
case.  Justice  is  not  always  on  the  side  of  him 
who  claims  under  the  erroneous  decision. 
Why  should  one  who  has  honestly  acquired 
property  according  to  the  law  of  the  land 
lose  it  because  a  Judge,  relying  upon  Im- 
perfect presentation,  has  erred?  Or  why 
should  the  policy  of  the  government,  adopted 
upon  great  deliberation,  be  so  defeated?  And 
especially  so  where  a  decision  was  never 
deemed  to  have  the  force  of  absolute  law. 
If  the  supreme  court  of  the  United  States 


shall  finally  go  with  the  appellants  In  holdhig 
that  the  courts  are  prohibited  from  reversing 
an  erroneous  construction  of  a  state  statute 
because  such  decision  Is  a  law  which  im- 
pairs the  obligation  of  contracts,  then  the 
courts  can  never  change  the  erroneous  con- 
struction; for  a  court  can  only  pass  upon  ex- 
isting rights,  and  must  always  look  to  the  past 
for  its  law,  and,  so  far  as  it  declares  the  law. 
It  declares  what  it  was  and  is,  but  cannot 
enact  what  it  shall  be.  I  do  not  think  that 
august  tribunal  will  adopt  this  view,  which, 
if  adopted,  can  result  only  in  the  perpetuation 
of  error."  In  Hart  v.  Burnett,  15  OaL,  begin- 
ning at  page  597,  is  an  able  discussion  of  stare 
decisis;  and  it  is  shown  that  where  a  renun- 
ciation of  erroneous  decisions,  though  several 
in  number,  and  though  they  concern  title  to 
real  estate,  will  promote  public  interest,  they 
often  have  been,  ought  to  be,  renounced. 

Equity  Jurisdiction.  This  is  clear  in  this 
case.  The  right  of  the  town  to  the  street 
being  valid,  settled  by  adjudicatkxi,  as  shown 
by  Judge  McWHORTER  and  above,  shall  it 
be  called  upon  to  relitigate  its  right  in  two 
suits  brought  against  it  in  denial  of  that 
right?  If  its  title  to  that  street  is  good,  those 
actions  are  groundless.  If  Judgments  were 
recovered  in  them,  could  this  court  sustain 
them?  Clearly  not  To  do  so  would  nullify 
its  own  decision.  This  court  held  the  right 
of  the  town  good,  and  made  a  mandatory  In- 
junction to  enable  the  town,  authorkEing  the 
town,  to  do  the  very  thing  for  doing  which  It 
is  now  sued.  The  town  only  executed  its 
decree.  Had  this  court  not  adjudged  the  mat- 
ter, equity  might  take  Jurisdiction  on  the 
mere  ground  of  avoiding  multiplicity  of  suits, 
but  the  town  has  established  its  right  by  ad- 
judication. '  Is  Ralston  to  be  allowed  to  re- 
cover from  the  town  damages  for  doing  an 
act  held  by  this  court  to  be  a  lawful  act?  Is 
he  to  be  allowed  by  his  action  of  unlawful 
entry  to  recover  possession  and  stop  up  this 
street,  and  thus  perpetuate  a  public  nuisance? 
Courts  of  equity  have  an  Sclent  and  unques* 
tionable  Jurisdiction  to  prevlHit  or  abate  pub- 
lic nuisance,  and  this  alone  \^9Uld  give  Juris- 
diction, even  if  it  had  not  beeli  decided  that 
this  was  a  public  nuisance,  and^more  clearly 
so  as  It  has  been  decided  to  be  a\nulsance  on 
a  street  owned  by  the  town,  hartley  ▼. 
Henretta.  35  W.  Va.  222,  13  d»  E.  875. 
'•Courts  of  equity  Interfere  to  restrain  and 
prevent  public  nuisances  threaten^  or  In 
progress,  as  well  as  to  abate  those  '^ready 
existing."  14  Bnc  PI.  &  Prac.  1119-0018. 
**In  regard  to  public  nuisances,  the  JurlsoCtlon 
of  courts  of  equity  seems  to  be  of  a  ^6^7 
ancient  date,  and  has  been  distinctly  tsf^^^ 
back  to  the  reign  of  Queen  Elizabeth.  •  )  * 
An  indictment  lies  to  abate  the  nuisance  ^^ 
punish  the  offender,  but  an  information  «^bo 
lies  In  equity  to  redress  the  grievance,  by 
way  of  injunction."  Story,  Eq.  S  021;  F^n- 
sas  V.  Zlebold,  123  IT.  S.  623,  8  Sup.  Ct.  <«. 
81  L.  Ed.  205;  Beveridge  v.  Lacey,  3  R^d- 
63;   Bridge  Co.  v.  Summers,  13  W.  Va.  '^" 
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opinl<»i  In  Hartley  y.  Henretta,  35  W.  Ya.  288, 
13  S.  E.  375.  ''Where  a  municipality  has  con- 
trol of  streets  it  may  in  its  corporate  name 
Institute  Judicial  xiroceedliigs  to  prevent  or 
remore  obstructions  thereon."  Yates  v.  Town 
of  Warrenton,  84  Va.  337.  4  S.  B.  818;  DIU. 
Mun.  Corp.  §  659;  8  Pom.  Eq.  Jur.  ftS  1340, 
1350;  1  High.  InJ.  §§  768,  769;  Wood,  Nuis. 
$  729.  Another  plain  ground  of  equity  Juris- 
diction is  to  quiet  title  by  removing  the  cloud 
over  the  town's  right  caused  by  the  convey- 
ances from  Cole  and  McGary,  commissioner, 
and  give  peace  against  litigation,  especially 
as  its  right  has  been  adjudicated.  The  town 
was  in  possession,  and  for  this  reason,  and 
because  it  had  a  mere  easement,  could  not 
bring  ejectment,  and  had  no  remedy  to  give 
adequate  relief  but  in  equity.  Smith  v. 
O'Keefe,  43  W.  Va.  172,  27  S.  B.  353;  Davis 
V.  Settle,  43  W.  Va.  17,  37,  26  S.  B.  667; 
Christian  v.  Vance,  41  W.  Va.  754.  24  S.  B. 
596;  Clayton  v.  Barr,  84  W.  Va.  290.  12  S. 
B.  704.  In  the  Davis  Case,  Judge  Dent  held 
that  equity  would  plainly  interfere  to  prevent 
an  act  to  defeat  an  adjudication  of  this  court 
Even  if  Ralston's  procurement  of  these  deeds 
be  ever  so  free  from  an  intentional  obstruc- 
tion of  the  former  decision,  yet  if  they  are  in 
fact  such  an  obstruction,  unwarranted  in  law, 
equity  will  step  in  to  cancel  and  give  peace. 
"The  Jurisdiction  is  now  maintained  to  the 
fullest  extent,  and  these  decisions  are  founded 
on  the  true  principle  of  equity  Jurisprudence, 
which  is  not  merely  remedial,  but  also  pre- 
ventive of  injustice.  If  an  instrument  ought 
not  to  be  used  or  enforced,  it  is  against  con- 
science for  the  party  holding  it  to  retain  it 
for  some  sinister  purpose."  2  Story,  Bq.  Jur. 
{  700.  In  no  view  should  Ralston  be  upheld 
in  using  theee  deeds  to  defeat  the  public  right, 
to  becloud  the  public  right,  fixed  and  settled 
by  actual  adjudication.  Bquity  should  say, 
"Peace,  be  stllL"  "Jurisdiction  in  equity  will 
be  exercised  to  enjoin  nuisance,  and  avoid 
vexatious  litigation  and  a  multiplicity  of 
suits.*'  4  Enc.  PL  &  Prac.  1126.  Ralston's 
action  cannot  be  successfully  predicated  on 
any  idea  of  forcible  entry,  because  an  officer 
making  an  entry  under  process  Is  not  guilty 
of  jCorcible  entry.  Ogg  v.  Murdock,  25  W.  Va. 
1S9.  The  order  of  the  council  to  make  such 
entry  to  remove  such  nuisance  was  warranted 
by  chapter  47,  Code,  by  the  actual  adjudica- 
tion of  this  court,  and  was  due  process,  even 
without  such  statute  and  adjudication,  it 
being  a  nuisance.  The  council  order  is  the 
writ  of  process.  Driggs  v.  Phillips,  103  N.  Y. 
77,  8  N.  B.  514.  Any  one  may  remove  an  ob- 
struction on  a  highway.  2  Tuck.  PI.  4,  note; 
Dimmett  v.  Bskridge,  6  Munf.  30a  A  town 
surely  has  a  plainer  right  inherent  in  it  It 
is  commanded  to  do  so,  and  may  do  so  in  a 
summary  way,  and  destroy  the  thing  creating 
the  nuisance  Yates  v.  Town  of  Warrenton, 
84  Va«  337.  4  S.  B.  818;  Yeager  v.  Carpenter, 
8  Leigh,  454;  Young  v.  Gooch,  2  Ijeigh,  646; 
Baker  v.  Boston,  22  Am.  Dec  421;  Hart  v. 
Albany,  24  Am.  Dec.  165;  2  Beach,  Pub. 
Oorp.  1022.    As  equity  has  Jurisdiction  on 


several  grounds,  it  is  useless  to  cite  law  to 
show  that  no  oommon-law  Jury  right  is  in- 
vaded. Mugler  V.  Kansas,  123  U.  S.  623;  8 
Sup.  Ct  273.  31  L.  Bd.  205.  Full  discussion. 
State  V.  Saunders,  66  N.  H.  39,  25  Atl.  588. 
The  federal  constitution  gives  no  right  to 
Jury  trial  in  state  courts.  Walker  t.  Sauvl- 
net,  92  U.  8.  90,  23  L.  Bd.  67a 

''*"*'""  (tu  Ga.  847) 

PBARCB  et  al.  v.  BORG  CHBWING-OUM 
CO. 
(Supreme  Court  of  Georgia.    June  8,  1900.) 

SAUQ  -  RIGHTS  OF  PURCHASBR  —  RBSCISSIOK 
FOR  FRAUD. 
Where  the  purchaser  of  goods  seeks  to 
avoid  the  contract  of  purchase  on  the  ground 
of  fraud,  he  must,  upon  the  discovery  of  the 
facts  conBtitoting  the  fraud,  upon  his  first  op- 
portunity to  do  BO,  annouoce  his  purpose  to 
rescind.  If  he  remain  silent,  and  retain  pos- 
session of  the  goods  received  under  the  con- 
tract, without  complaint^  until  long  after  the 
discovery  of  the  facts,  he  will  be  held  to  have 
waived  the  objection,  and  will  be  bound  by 
the  contract  as  though  there  had  been  no 
fraud.  Smith  v.  Organ  Co.,  28  S.  BL  392,  100 
Ga.  628,  and  cases  cited.  This  is  especially 
true  where  the  purchaser  endeavors  to  rescind 
the  contract  in  part  only.  Maynard  v.  Ren- 
der, 23  S.  B.  19C  95  Ga.  682. 
(Syllabus  by  the  Court) 

Brror  from  dty  court  of  Columbus;  J.  L. 
Willis,  Judge. 

Action  by  the  Borg  Chewing-Gum  Compa- 
ny against  Pearce  &  Williams.  Judgment 
for  plaintifF.  Defendants  bring  error.  Af- 
firmed. 

Cbas.  R.  Williams  and  W.  A.  Wlmblsh, 
for  plaintiffs  in  error.  W.  H.  McOrory,  for 
defendant  in  error. 

PBR  CURIAM.    Judgment  afilrmed. 

FISH,  J.,  absent  on  account  of  sickness. 

"°""™*  (moa.106) 

OOONEB    BLBOTRIO   LIGHT    &    POWBR 

CO.  et  aL  v.  CARTEfR  et  aL 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

EMINENT   DOMAIN  —  CONDEMNATION   OF  WA- 
TER POWER— ELECTRIC  LJOHT  COMPANIES. 

1.  The  act  of  December  7,  1897  (Acts  1897. 
p.  6S),  confers  the  power  to  condemn  the  prop- 
erty of  others  upon  such  corporations  or  indi- 
viduals only  as  own  or  control  any  water  pow- 
er in  this  state  or  location  for  steam  plant. 
It  confers  no  power  to  condemn  a  water  power, 
but  only  to  condemn  rights  of  way  or  other 
easements  upon  the  lands  of  others  In  order 
to  run  lines  of  wire,  maintain  dams,  etc..  or 
for  other  uses  necessary  to  transmit  electricity 
for  the  purpose  of  lighting  towns  or  cities,  or 
supplying  motive  power  to  railroads  or  street- 
car lines,  or  heat  or  power  to  the  public.  It 
confers  no  power  to  condemn  an  undivided  in- 
terest or  easement  in  a  water  power  the  re- 
mainder of  which  Is  owned  by  the  electric 
light  corporation  which  is  seeking  to  condemn. 

2.  There  is  no  general  law  ^ving  electric 
light  companies  power  to  condemn  the  private 
property  of  others. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Baldwin  coun- 
ty; John  C.  Hart,  Judge. 
Suit  by  W.  C.  Ciarter  and  others  agalnr' 
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the  Oconee  Electric  Light  &  Power  Ck)mpa- 
113'  and  otheitt.  Judgment  for  plaintiffs.  De- 
fendants bring  error.    Affirmed. 

Allen  &  Pottle  and  J.  R.  L.  Smith,  for 
plaintiffs  in  error.  Jos.  S.  Turner,  for  defend- 
ants in  error. 

SIMMONS,  G.  J.  It  appears  from  the  rec- 
ord that  the  Oconee  Electric  Light  &  Power 
Company,  a  corporation  chartered  by  the  su- 
perior court  of  Baldwin  county,  owned  land 
In  that  county  on  both  sides  of  the  Oconee 
river,  In  which  tiiere  is  a  water  power.  In 
one  of  the  deeds  made  to  the  company  there 
was  a  reserration  of  the  grantors'  interest  in 
the  water  power.  The  company  gave  notice 
to  the  persons  reserving  this  Interest  that 
it  intended  to  condemn  their  interest  in  the 
water  power.  These  persons  filed  an  equi- 
table petition  in  which  they  sought  to  have 
the  condemnation  proceedings  enjoined.  The 
company  answered,  admitting  that  the  plain- 
tiffs held  an  undivided  Interest  or  an  ease- 
ment in  the  water  power.  The  trial  judge 
granted  the  injunction,  and  the  company  ex- 
cepted. Whether  the  reservation  in  the  deed 
of  the  plaintiffs  was  a  reservation  or  an  ex- 
ception it  is  not  necessary  to  decide,  nor 
whether  there  was  reserved  the  soil  over 
which  the  water  flowed,  or  only  the  force 
or  power  of  the  water.  We  put  our  decision 
solely  upon  the  power  granted  in  the  act  of 
18d7  (Acts  1897,  p.  68).  That  act,  in  sub- 
stance, gives  the  right  to  an  electric  light 
company  which  owns  or  controls  a  water 
power,  or  location  for  steam  plant,  to  con- 
demn rights  of  way  or  other  easements  over 
the  lands  of  others,  where  it  is  necessary  in 
order  to  carry  out  the  purposes  of  its  or- 
ganization, to  wit,  to  light  towns  or  cities, 
supply  the  motive  power  to  railroads,  or  sup- 
ply the  public  with  power  or  heat  Under 
this  act  it  is  a  condition  precedent  to  the  ex- 
ercise of  the  power  of  eminent  domain,  by  a 
company  which  is  to  run  Its  plant  by  water 
power,  that  the  company  shall  exclusively 
own  or  control  the  water  power.  The  act 
does  not  expressly  or  .by  necessary  implica- 
tion give  the  corporation  the  right  of  emi- 
nent domain  except  where  it  has  such  ex- 
clusive ownership  or  control  The  whole 
object  of  the  act  is  to  give  to  a  corporation 
^'owning  or  controlling"  any  water  power,  or 
location  for  steam  plant,  the  right  to  con- 
demn rights  of  way,  etc.,  upon  the  lands  of 
others,  in  order  to  be  able  to  transmit  the 
electricity  to  a  place  distant  from  that  where 
it  is  generated.  It  is  given  solely  to  secure 
a  means  of  utilizing  the  water  power  or  lo- 
cation and  of  transmitting  the  power  gen- 
erated. Acta  giving  to  corporations  or  indi- 
viduals the  right  to  condemn  the  property  of 
others. must  be  construed  strictly,  and,  un- 
less the  power  is  conferred  expressly  or  by 
necessary  implication,  it  is  not  conferred  at 
all.  The  legislature  liy  this  act  certainly  did 
not  contemplate  giving  to  one  of  two  co-ten- 
ants the  right  to  condemn  the  interest  of  the 


otiier  In  a  water  power.  The  act,  In  so  far 
as  it  related  to  wmter  powers,  was  predicat- 
ed upon  the  exclusive  ownership  or  control 
of  the  water  power  by  the  corporation  or  in- 
dividual seeking  to  condemn.  The  record 
discloses  that  the  plaintiffs  and  the  company 
were  tenants  in  common  of  diis  water  power, 
one  having  as  much  ngbt  to  use  it  as  bad 
the  other,  and  we  are  clearly  <tf  the  opinion 
that  It  was  not  the  intention  of  the  legis- 
lature to  confer  upon  one  of  two  co-tenants 
of  a  water  ];>ower  the  right  to  condemn  the 
Interest  of  the  other  therein.  The  plalntiffb, 
as  individuals,  if  they  had  desired  to  erect 
a  plant  to  generate  electricity  for  public  nse. 
would  have  had  as  much  right  to  condemn 
the  interest  of  the  company  as  had  the  latter 
to  condemn  theirs,  If  it  should  be  held  that 
this  act  applied  to  cases  of  this  kind.  We 
hold  tiiat  the  act  does  not  apply,  and  that 
the  company  derived  no  power  from  it  to 
condemn  the  interest  of  the  plaintiffs  in  the 
water  power. 

2.  Other  tlian  the  act  Just  dlscossed,  we 
have  been  able  to  find  no  act  of  the  legis- 
lature of  a  general  nature*  which  confers  up- 
on an  electric  light  and  power  company  the 
right  to  condemn  the  property  of  others,  nor 
have  we  had  any  such  act  or  prorision  of 
law  pointed  out  to  us.  There  are,  it  is  true, 
acts  giving  power  of  eminent  domain  to  rail- 
roads, mining  companies,  etc,  but  they  do 
not  in  any  way  apply  to  eledxic  light  or  pow- 
er companies.  As  before  remartced,  tdie  pow- 
er cannot  be  conferred  except  by  express 
terms  or  necessary  implication,  and  where  it 
has  not  been  so  conferred  it  cannot  be  exer- 
cised. For  these  reasons  we  affirm  the  Judg- 
ment of  the  trial  Judge  granting  tlie  injunc- 
tion sought  by  the  plaintiffs.  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sidtness. 


OllOtL.  US) 
GEORGIA  a  ft  F.  RY.  CO.  v.  SANDER& 
(Supreme  Court  of  Georgia.    June  8>  1000.) 
RAILROADS-KILUNO  STOCK— BVIDBKCH. 
When  it  is  shown  by  a  plaintiff,   in  an 
action  against  a  railroad  comminy  to  recover 
damages  for  killing  a  cow,  tnat  the  animal 
was  killed  by  the  running  and  operation  of  a 
train  of  cars,  the  law  raises  a  presumption  of 
negligence  against  the  company,  and,  without 
more,  the  plaintiff  is  entitled  to  recover  the 
value  of  the  animal  killed.    Sach  oresumption. 
however,  may  be  rebutted:    and  when  the  evi- 
dence of  the  engineer  ana  fireman  on  the  lo- 
comotive which  struck  the  animal  is  to  the 
effect  that  she  came  upon  the  track  suddenly, 
and  immediately  in  front  of  the  locomotive, 
and  that  all  reasonable  and  ordinary  diligence 
was  used  to  prevent  striking  the  animal,  but 
without  avail,  such  presumpoon  is  sacoessfully 
rebutted;    and«  when  there  is  no  evidence  dis- 
proving or  tending  to  disprove  this  evidei^ce 
of  the  train  men,  the  owner  is  not  entitled  to 
recover. 
(Syllabus  by  the  Court,) 

Error  from  superior  court,  Lowndes  coun- 
ty; J.  S.  Candler,  Judge. 
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Action  by  J.  G*  Sanders  against  the  Geor- 
gia Southern  &  Florida  Ballway  Oompany. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

John  I.  Hall  and  J.  G.  Crawford,  for  plain- 
tiff in  error.  A.  T.  Woodward  and  Edward 
R.  Austin,  for  defendant  in  error. 

LITTLE,  J.  If  there  is  any  one  question 
settled  by  general  law  and  the  interpreta- 
tion by  this  court  of  our  statutes,  it  is,  we 
think,  that  of  the  liability  of  a  railroad  com- 
pany to  respond  in  damages  to  the  owner  for 
the  killing  of  live  stock  by  the  running  and 
operation  of  the  engines  and  cars  of  a  rail- 
road company.  There  are  duties  owing  by 
the  railroad  company  to  the  owners  of  stock, 
and  by  such  owners  to  the  railroad  company. 
The  latter  is  entitled  to  the  free  anu  unob- 
structed use  of  its  track,  while  the  owner 
is  entitled  to  have  redress  for  the  willful  or 
negligent  killing  or  injury  to  his  stock,  and, 
while  the  owner  may  not  be  compelled  to 
keep  his  stock  so  that  they  will  not  trespass 
on  the  railroad  track,  so  a  railroad  company. 
In  an  effort  to  prevent  the  injury  or  killing 
of  stock  which  has  wandered  on  the  track, 
cannot  be  held  liable  for  such  killing  or  In- 
Jury  when  it  has  been  guilty  of  no  negligence, 
but  in  good  faith  has  endeavored  to  prevent 
such  injury  or  killing.  When  stock  has  been 
injured  or  killed  by  the  running  of  a  locomo- 
tive or  train  of  cars,  and  such  fact  Is  shown, 
the  law  presumes  that  the  company  waa 
guilty  of  negligence  in  injuring  or  killing 
such  stock,  and,  if  nothing  more  appears  by 
the  evidence,  the  owner,  resting  on  such 
presumption,  is  entitled  to  recover.  This 
presumption,  however,  is  subject  to  be  re- 
butted, and  when  rebutted,  and  there  is  no 
conflict  in  the  evidence,  the  owner  is  not  en- 
titled to  recover.  Railroad  Co.  v.  Wall,  80 
Ga.  202,  7  S.  B.  689. 

In  the  present  case  it  was  clearly  shown 
on  the  part  of  the  plaintiff  that  a  cow  of  the 
value  of  $50  belonging  to  him  waa  killed  by 
the  running  and  operation  of  a  train  of  cars 
of  the  plaintiff  in  error  in  the  county  of 
Lowndes.  When  these  facts  were  shown  the 
plaintiff  rested  his  case,  and  in  rebuttal  the 
engineer  and  fireman  on  the  train  which 
struck  and  killed  the  cow  were  examined  as 
witnesses  for  the  defendant  It  appears 
from  the  testimony  of  these  witnesses  that 
the  cow  suddenly  came  upon  the  railroad 
irack  in  front  of  the  engine;  that  these  em- 
ployes were  on  the  lookout,  and  could  not 
discover  this  particular  cow  until  she  made. 
her  appearance  on  the  track,  and  that  then 
the  engineer  used  all  ordinary  and  reasona- 
ble diligence  by  putting  on  the  brakes  and 
otherwise  attempting  to  prevent  striking  the 
cow,  but  that  the  distance  between  where 
she  came  on  the  track  and  the  engine  was  so 
short  that  the  train  could  not  be  stopped, 
and  so  she  was  struck  and  killed.  This  evi- 
dence fully  rebutted  the  presumption  of  neg- 


ligence which  the  law  raised  in  this  case 
against  the  company.  No  other  testimony 
was  offered  by  the  plaintiff,  according  to  the 
record,  and,  under  the  well-known  rules  of 
law  cited  above,  the  plaintiff  .was  not  enti- 
tled to  recover.  HsuSi  there  been  a  conflict  of 
evidence  on  the  question  as  to  whether  there 
was  negligence  on  the  part  of  the  employes 
of  the  compapy  in  striking  and  killing  the 
animal,  all  parties  would  have  been  compel- 
led to  yield  to  the  determination  of  the  ques- 
tion of  negligence  made  by  the  court  or  Jury 
trying  the  case.  But,  as  there  was  no  con- 
flict of  evidence  on  the  question  of  negli- 
gence, it  must  be  ruled  that,  as  the  presump- 
tion was  overcome  by  the  evidence  of  the 
witnesses  for  the  defendant,  no  right  to  re- 
cover rested  in  the  owner  of  the  cow.  Rail- 
road Co.  V.  Walker.  87  Ga.  204,  13  S.  E.  611. 
The  court,  therefore,  committed  error  in 
overruling  the  certiorari,  and  the  Judgment 
is  reversed.  All  the  Justices  concurring,  ex- 
cept FISH,  J.,  absent  on  account  of  sickness. 


Oil  Oa.  845) 
CUTLIFF  et  al.  v.  BURK. 
(Supreme  Court  of  Georgia.    June  7,  1900.) 

▲PPBIAI^-RETIBW— RBFUSAL  OF  INJUNCTION. 
Where  the  evidence  on  the  hearing  of 
an  application  for  injunction  is  conflicting,  and 
there  is  no  principle  of  law  Involved  which 
should  control  the  action  of  the  Judge,  this 
court  will  not  reverse  a  judgment  refusing  the 
injunction,  unless  it  appears  that  the  judge 
abused  the  discretion  with  which  he  is  In- 
vested. 
(Syllabas  by  the  Court.) 

Birror  from  superior  court,  Dougherty,  coun- 
ty; W,  N.  Spence,  Judge. 

Suit  by  M.  F.  CutUfC*  and  others  against 
W.  P.  Burk,  guardian.  Judgment  for  de- 
fendant, and  plaintiffs,  bring  error.    Affirmed. 

Walters  &  Wallace,  for  plaintiffs  In  error. 
S.  J.  Jones,  for  defendant  in  error. 

PE>R  CURIAM.     Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(Ul  Ga.  117) 
BBRBY  T.  BUBGHARD  et  al. 
(Supreme  Court  of  Georgia.    June  8,  1900.) 
BQUITT— RBLIBF  PROU  JUDGMBNT— LAOHBB. 
Bquity   will  not  grant  a  new   triAi   In  a 
case  which  has  proceeded  to  judgment  In  a 
court  of  law,  when  the  petition  therefor  shows, 
that  the  plaintiff  was  negligent  .in  making  his 
defense  in  the  court  where  the  judgment  was 
rendered. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coun- 
ty;  W.  B.  Butt,  Judge. 

Suit  by  M.  O.  Berry  against  August  Burg- 
hard  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  (^^rror.    Affirmed. 
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B.  S.  Miller,  for  plaintiff  in  error.  Bngene 
Ray  and  Charlton  B.  Battle,  for  defendants 
in  error. 

SIMMONS,  G.  J.  In  a  Justice's  court  In 
Muscogee  county,  Buigbard  obtained  Judg- 
ment against  Jerallle.  Bxecutlon  thereon 
was  levied  upon  certain  personal  property 
in  the  possession  of  the  defendant  It  was 
dalmed  by  Berry.  On  the  trial  of  the  claim 
case  the  property  was  found  subject  Berry 
filed  an  equitable  petition  f<H:  the  purpose 
of  setting  aside  the  Judgment  finding  the 
property  subject  and  of  obtaining  a  new  trial. 
He  alleged  that  there  had  been  one  trial  be- 
fore a  Jury  in  the  Justice's  court,  resulting 
in  a  mistrial;  that,  after  several  continu- 
ances, the  case  was  finally  set  for  trial  be- 
fore another  Jury;  that  his  counsel  were 
the  Messrs.  Miller;  that  on  the  day  before 
the  trial  the  member  of  the  firm  who  had 
theretofore  represented  him  in  the  matter 
informed  the  magistrate  that  he  would  be  en- 
gaged in  another  court,  and  would  be  unable 
to  represent  the  claimant  but  that  his  broth- 
er would  appear  in  his  stead;  that  on  th^ 
day  of  the  trial  this  brother  did  not  appear, 
the  reason  being  that  he  was  in  attendance 
upon  a  slclE  relative,  and  could  neither  at- 
tend court  nor  notify  the  Justice  that  he 
would  be  absent.  The  case  went  to  trial, 
and  the  Jury  found  the  property  subject  By 
an  amendment  the  claimant  set  out  the  facts 
upon  which  he  based  his  claim  to  the  prop- 
erty, and  alleged  that  if  his  counsel  had  been 
present,  and  the  evidence  brought  out  the 
verdict  of  the  Jury  would  in  all  probability 
have  been  different  The  Judge  refused  to 
allow  this  amendment  on  the  ground  that 
there  was  nothing  to  amend  by.  He  then 
sustained  a  demurrer  to  the  petition,  which 
contained  special  grounds,  and  also  the  ob- 
jection that  there  waa  no  equity  in  the  peti- 
tion. The  plaintiff  excepted  to  the  refusal 
to  allow  his  offered  amendment  and  also 
to  the  ruling  sustaining  the  demurrer  and 
dismissing  the  case. 

This  court  will  not  reverse  a  Judgment  be- 
cause of  the  refusal  to  allow  ani  amendment 
to  a  petition  when  it  appears  that  the  peti- 
tion and  amendment,  taken  together,  do  not 
set  forth  a  cause  of  action.  Treating  the 
amendment  as  having  been  allowed,  and  con- 
sidering it  with  the  petition,  we  think  that 
the  Judge  did  not  err  in  sustaining  the  de- 
murrer. Bquity  will  never  set  aside  a  Judg- 
ment at  law  and  grant  a  new  trial  to  a  per- 
son who  has  been  negligent  in  the  defense  of 
his  case  In  the  courts  of  law,  or  who  has 
been  negligent  in  the  assertion  of  his  rights 
in  such  courts.  In  the  present  case,  while 
it  is  asserted  that  the  petitioner's  counsel 
was  absent  because  of  providential  cause, 
the  petition  does  not  in  any  way  explain  the 
absence  of  the  petitioner  himself.  From  the 
facts  stated  in  the  amendment  which  was  of- 
fered, and  which  was  nuC  allowed  by  the 
Judge,  it  seems  to  us  that  it  would  have 


been  absolutely  necessary  for  him  to  hare 
appeared  in  order  to  establish  the  facts  up- 
on which  he  based  his  claim,  or  to  put  his 
counsel  in  possession  of  these  facts.  It  is 
the  duty  of  a  claimant  where  a  levy  has 
been  made  and  the  sale  stopped  by  a  claim 
affidavit  to  be  in  a  position  to  give  the  prop- 
er attention  to  his  case  when  it  is  to  be 
called.  Had  the  petitioner  in  this  case  per- 
formed his  duty  and  appeared  at  the  trial  of 
the  claim  case,  he  could  have  informed  the 
court  of  the  failure  of  his  counsel  to  appear, 
and  that  he  could  not  safely  go  to  trial  with- 
out counsel.  The  court  would  then  dodbtiess 
have  continued  the  case  or  postponed  it  to 
another  day.  Instead  of  doing  this,  he  re- 
mained away  from  the  court  and  relied  en- 
tirely upon  his  counseL  This  was  such  neg- 
ligence on  Ills  part  as  to  debar  him  from  re- 
lief in  a  court  of  equity.  In  the  case  of 
Mulllns  V.  Christopher,  36  Ga.  584,  it  was 
held  by  this  court  that  'If  a  party  have  a 
good  defense  at  law,  and  from  negligence 
fail  to  set  it  up  at  the  proper  time,  he  must 
take  the  consequences  of  his  own  laches;  he 
cannot  go  into  equity  to  be  relieved  from 
the  consequences  of  such  negligence."  See 
cases  cited  In  the  opinion  of  Walker,  J.,  and 
also  Donaldson  v.  Roberts  (Ga.)  35  S.  B. 
277,  and  cases  there  cited.  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
FISH,  Jm  absent  on  account  of  sickness. 


(UlOa.  Stf) 
HARRBUi  V.  CITIZENS'  BANKING  CX). 

(Supreme  Court  of  Georgia.     June  7,  1900.) 

PLBDOK— CONVBRSION  OF   COLLATB»AIj-AG- 
TION  ON  NOTE— DEFENSES. 

1.  Where  the  payee  of  a  promissory  note  se- 
cured by  a  collateral  converts  the  same  to  hie 
own  use  by  an  unauthorized  sale  thereof,  he 
becomes  liable  to  the  maker  of  the  note  for 
the  actual  yalue  of  the  collateral  at  the  time 
of  the  sale.  Waring  v.  Gaskill,  22  S.  B.  66&, 
96  Ga.  731. 

2.  Inasmuch  as  the  purchaser  of  a  negotiable 
promissory  note  after  its  maturity  takes  it 
subject  to  the  equities  between  the  original 
parties,  the  maker,  in  a  case  of  the  nature 
above  indicated,  may,  in  defense  to  an  action 
against  him  by  such  purchaser,  recoup  the 
value  of  the  collateral  at  the  time  of  its  con- 
version by  the  original  payee. 

8.  Applying  the  rules  above  announced  to  the 
facts  of  this  case,  the  verdict  was  contrary 
to  law  and  to  the  evidence,  and  the  court  ought 
to  have  granted  a  new  triaL 

(Syllabus  by  the  Court.) 

Brror  from  superior  conrt,  Dodge  county; 
G.  O.  Smith,  Judge. 

Action  by  the  Citizens'  Banking  Company 
against  B.  H.  Harrell.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

Roberts  &  Milner,  for  plaintiff  in  erron 
W.  M.  Clements,  for  defendant  in  error. 

PBR  CURIAM.   Judgment  reversed. 

FIS&,  J.,  absent  on  account  of  sickness. 


Ga.) 


FINNEY  V.  EQUITABLE  MOBTG.  00. 


461 


on  Qa.  M7) 

BENNBTT  ▼•  MITCHELL  COUXTY. 
(Supreme  Obnrt  of  Georgia.    June  8,  1900.) 

DSDICATIOW-lBVIDBNCB-DIRBOTINa     VBIU 

DICT. 

1.  In  the  trial  of  an  issue  as  to  whether  or 
not  certain  land  was  by  a  county  dedicated  to 
the  public,  it  was  not  error  to  exclude  the 
testimony  of  a  witness  as  to  what  "the  public 
understood'*  on  the  day  of  sale  in  regard  to  the 
dedication  of  the  land  by  the  county  authori- 
ties, no  act  or  declaration  of  such  authorities 
being  shown  on  which  such  an  understanding 
could  have  been  predicated. 

2.  There  was  sufficient  evidence  admitted  to 
authorize  the  jury  to  infer  a  dedication  of  the 
land  by  the  county  authorities,  and  it  was 
«rror  to  direct  a  verdict  to  the  contrary. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Mitchell  county; 
H.  a  Sheffield,  Judge. 

Action  between  P.  A.  Bennett  and  Mitch- 
ell county.  From  the  Judgment,  Bennett 
-brings  error.   Reversed. 

8.  S.  Bennett,  for  plaintiff  in  error.  L  A. 
Bush  &  Sons,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness. 


(in  Oa.  108) 

FINNEY  V.  EQUITABLE  MORTG.  CO. 

(Supreme  Court  of  Georgia,    f  une  7,  1900.) 

ACTION   ON  NOTI^-USURT  AS   DBPENSE-^BTI- 
DENCB. 

1.  When  the  defendant  in  an  action  upon  a 
promissory  note  admits  enough  to  make  out  a 
.prima  facie  case  for  the  plaintiffs,  and  sets 
up  the  defense  of  usury,  it  is  incumbent  upon 
him  to  establish  the  same  by  evidence,  and,  if 
he  falls  to  do  so,  the  court  may  direct  a  ver- 
dict for  the  j>Iaintiff. 

2.  Where,  m  such  a  case,  it  affirmatively  ap- 
peared that  the  plaintiff,  to  whom  the  defend- 
ant had  applied  for  a  loan  of  the  money  for 
which  the  note  in  suit  was  given,  remitted  to 
a  named  person  a  check  for  the  full  amount  of 
the  note,  less  a  sum  which  the  defendant  had 
agreed  to  pay  to  a  corporation  for  negotiating 
the  loan,  the  check  being  payable  to  the  order 
of  the  person  named  therein  as  agent  of  the 
defendant,  evidence  which  showed  merely  that 
this  person  was  not  the  defendant's  agent  to 
borrow  the  money,  and  that  he  paid  over  to  the 
defendant  a  sum  less  than  that  named  in  the 
check,  was  not  sufficient  to  show  that  the 
transaction  was  usurious.  It  was  incumbent 
upon  the  defendant  to  show  further  that  the 
payee  of  the  check  was  in  fact  the  plaintiffs 
agent,  and  that  as  such  he  kept  a  portion  of 
the  money  with  a  view  to  exacting  usury  on 
the  loan. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  LittJeJohn.  Judge. 

Action  dy  the  Equitable  Mortgage  Com- 
pany against  W.  B.  Finney.  Judgment  for 
lilalntiff .    Defendant  brings  error.    Affirmed. 

Guerry  &  Hall,  for  plaintiff  in  error.  B.  A. 
Hawkins,  for  defendant  in  error. 

COBB,  J.  The  Equitable  Mortgage  Com- 
.pany  sued  Finney  upon  a  promissory  note, 


the  payment  of  which  it  was  alleged  was 
secured  by  a  deed  which  had  been  bj  the 
defendant  executed  and  delivered  to  the 
plaintiff.  The  petition  t>rayed  for  a  Judg- 
ment setting  up  a  special  lien  on  the  land 
described  in  the  deed.  The  defendant  filed 
a  plea  setting  forth  that  the  deed  was  in- 
valid, for  the  reason  that  the  debt  which  It 
was  given  to  secure  was  infected  with 
usury.  At  the  trial  the  defendant  admitted 
the  execution  of  the  note  and  deed,  assumed 
the  burden  of  proof,  and  undertook  to  estab- 
lish the  truth  of  his  plea  of  usury.  From 
the  evidence  it  appeared  that  the  defendant 
had  made  application  in  writing  to  the  Geor- 
gia Security  Investment  Company  to  nego- 
tiate a  loan  for  him  for  $400,  that  company 
being  described  in  the  application  as  the 
agent  of  the  applicant,  and  it  being  agreed 
therein  that  the  applicant  was  to  pay  to  such 
company  the  sum  of  $75  as  commissions  for 
negotiating  the  loan.  The  loan  negotiated 
was  represented  by  the  note  sued  on,  which 
was  for  $430.  The  defendant  testified  that 
he  received  only  $354  of  this  amount.  It  ap- 
peared that  a  check  for  $355  had  been  for- 
warded to  R.  D.  Smith,  who  is  described  in 
the  check  as  the  agent  of  the  defendant, 
and  the  amount  of  the  check  is  stated  there- 
in to  be  the  "amount  of  loan  negotiated  by 
the  Georgia  Security  Investment  Company.'* 
The  $354  which  reached  the  defendant  was 
paid  to  him  by  Smith.  Upon  this  state  of 
facts  the  Judge  directed  a  verdict  in  favor 
of  the  plaintiff,  and  this  Is  assigned  as  error 
in  the  bill  of  exceptions  sued  out  by  the  de- 
fendant. 

It  is  contended  on  the  part  of  the  plaintiff 
in  error  that  as  the  agreement  with  the 
Georgia  Security  Investment  Company  was 
that  the  commission  for  negotiating  the  loan 
should  be  $75,  and,  as  $76  was  retained,  the 
amount  of  the  note,  less  this  sum,  being  the 
amount  received  by  the  defendant,  the  truth 
of  his  plea  was  established.  Even  if  it  be 
conceded  that  a  difference  of  one  dollar  In 
the  transaction  would  authorize  the  setting 
aside  of  a  deed  on  the  ground  that  the  debt 
which  it  was  given  to  secure  was  infected 
with  usury,  still  the  defendant  failed  to  car- 
ry the  burden  which  he  assumed  in  under- 
taking to  establish  the  truth  of  his  plea.  It 
does  not  distinctly  appear,  except  from  the 
recitals  in  the  check,  that  Smith  was  the 
agent  of  either  party.  He  was  the  person 
through  whom  the  money  reached  the  de- 
fendant, but  Just  what  bis  connection  with 
the  transaction  was  is  not  at  all  clear.  The 
burden  of  proof  was  upon  the  defendant, 
and  therefore,  even  if  Smith  retained  one 
dollar  of  the  amount  in  his  hands,  before  the 
defendant  can  be  said  to  have  established 
his  plea  of  usury,  he  should  have  shown  that 
Smith  was  the  plaintiff's  agent,  and  as  such 
kept  the  difference  between  the  amount  of 
the  check  forwarded  to  him  and  the  amount 
actually  paid  over  to  the  defendant  with  a 
view  to  exacting  usury  on  the  loan  made  to 
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the  defendant.  As  this  did  not  appear,  the 
plea  Tvas  not  established  by  evidence,  and 
the  court  did  not  err  In  directing  a  Terdict 
for  the  plaintiff.  Judgment  affirmed.  All 
the  Justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


(lU  Oft.  847)  . 

MORRISON  et  al.  ▼.  ANDERSON. 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

aaCBCUTION— RIGHTS  OF  CLAIMANT— PRO- 
CEDURE. 
A  claimant  of  property  leTied  upon  has  no 
right  to  make  a  motion  to  quash  the  attach- 
ment or  judgment  upon  which  the  execution 
U  based,  or  the  execution  itself.  His  only 
concern  being  that  the  process  shall  not  be 
enforced  by  a  seizure  and  sale  of  his  property, 
his  remedy,  In  a  case  where  such  a  motion 
would  be  good  if  presented  by  the  proper 
party,  Is  to  move  to  dismiss  the  levy.  Boe- 
worth  V.  Clark,  62  Ga.  286;  Morton  v.  Gahona, 
70  Ga.  569;  Krutina  v.  Culpepper,  76  Ga.  602; 
Gazan  v.  Royce.  3  S.  B.  763.  78  Ga.  5!^;  Da- 
vidson V.  Rogers,  7  S.  B.  264,  80  Ga.  287. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Montgomery 
county;  C.  0.  Smith,  Judge. 

Trial  of  claim  of  property  leried  on  under 
execution  between  H.  K.  Anderson  and  Mor- 
rison &  McRae.  Verdict  for  daimant,  and 
plaintiffs  appeal.    Rerersed. 

J.  B.  Geiger,  for  plaintiffs  in  error.  O.  D. 
Loud,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.,  absent  on  account  of  slckneaa. 


(Ul  6«.  84S) 

HANNAH  V.  JOHNSON. 

(Supreme  Court  of  Georgia.    June  S,  1900.) 
AOTION  ON  NOTB— PATMBNT. 

1.  When,   In  his  answer  to  an  action  upon 

Eromissory  notes,  the  defendant  set  up  that 
e  had  made  various  payments  thereon,  and 
claimed  credit  for  the  same,  it  was  incumbent 
on  him  to  prove  his  defense  as  laid. 

2.  Where,  to  this  end,  he  introduced  testi- 
mony which  merely  tended  to  show  that  he  had 
made  certain  payments  on  these  notes,  but 
which  did  not  affirmatively  establish  the  fact 
that  he  had  made  any  one  or  more  of  the  pay- 
ments alleged,  a  verdict  in  the  plaintiff's  favor 
tJor  the  full  amount  sued  for  was  not  unwar- 
ranted, and  there  was  no  abuse  of  discretion 
In  refusing  to  set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Clinch  county; 
Joseph  W.  Bennet,  Judge. 

Action  by  W.  B.  Johnson  against  C  C. 
Hannah.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

S.  C.  Townsend,  for  plaintiff  in  error.  W. 
B.  Griffin  and  R.  J.  Dlckerson,  for  defendant 
m  error. 

PER  CURIAM.    Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sickness. 


(111  Oa.  1X0) 

MAYOR,  BTOn  OF  1DA8TMAN  t.  GAH- 

SBON. 
(Supreme  Oourt  of  Georgia.   Jane.  7,  1900«) 

TOWN  TRBASURBR-RiaHT  TO  COMiaSSIONS. 
A  petition  for  the  recovery  of  commia- 
sions  which  alleges  that  the  plaintiff  is  enti- 
tled to  a  specified  per  cent,  ou  a  named  sum 
'*for  receiving  the  same,*'  and  to  a  like  per 
cent,  "for  payin/gr  the  same  over,"  but  which 
does  not  unequivocally  aver  that  the  plain- 
tiff actually  received  and  disbursed  the  fund 
referred  to,  is  demurrable  for  evasiveness  and 
uncertainty. 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court.  Dodge  county; 
0.  C.  Smith,  Judge. 

Action  by  J.  B.  Cameron  against  the  mayor 
and  council  of  Eastman.  Verdict  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

Jas.  Bishop,  Jr.,  and  D.  M.  Roberts,  for 
plaintiffs  in  error.  J.  E.  Wooten  and  W.  M. 
Clements,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  material  portions 
of  the  petition  of  J.  B.  Cameron  against  the 
mayor  and  council  of  the  town  of  Eastman 
are  as  follows:  During  the  years  1896,  ISOe, 
and  1897  he  was  the  clerk  and  treasurer  of 
said  town.  It  was  his  duty  to  receive  and 
pay  out  all  money  coming  to  the  mayor  and 
council  from  every  source.  He  was  enti- 
tled, under  the  charter  and  ordinances  of  the 
town,  to  commissions  of  2^  per  cent,  on  all 
sums  received  and  paid  out  by  him.  Under 
an  act  approved  December  15,  1894,  the  may- 
or and  council  were  authorized  to  issue 
school  bonds  to  the  amount  of  $10,000.  "In 
pursuance  of  said  act  and  the  election  held 
thereunder,  the  said  mayor  and  council,  on 
August  26,  1807,  declared  the  provisicHis  of 
said  act  to  be  in  force,  and  provided  for  the 
Issue  of  the  said  bonds.  And  on  the  1st  day 
of  September  said  mayor  and  council  Issued 
said  bonds  to  the  amonnt  of  $10,000,  and 
negotiated  them  at  par,  and  the  proceeda 
thereof  were  turned  over  to  the  board  of  edu- 
cation of  said  town;  all  of  which  was  done 
as  required  by  the  provisions  of  said  act 
Petitioner  avers  that  he  being,  at  the  time 
said  bonds  were  issued  and  negotiated,  the 
clerk  and  treasurer  of  said  town«  and  the 
only  officer  of  said  town  authorised  bj  the 
law  to  receive  the  proceeds  of  the  sale  of 
said  bonds  and  pay  the  same  over  to  aaid 
board  of  education,  is  entitled  to  a  commis- 
sion of  2V^  per  cent,  on  said  sum  of  $10,000 
for  receiving  the  same,  and  2^  per  cent  on 
said  sum  for  paying  the  same  over  to  the 
board  of  education.  Petitioner  avers,  there- 
fore, that  said  mayor  and  council  of  the  town 
of  Bastman,  a  corporation  as  aforesaid,  Is 
indebted  to  petitioner  in  the  sum  of  $500  for 
his  commissions,  as  aforesaid,  besides  inter- 
est thereon  from  the  Ist  day  of  September, 
1897,  the  date  on  which  the  said  bonds  were 
issued  and  disposed  of."  The  defendant  de- 
murred to  this  petition  on  several  grounds, 
and.  Its  demurrer  having  been  overruled,  the 
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plaintiff  had  a  verdict  The  defendant  sub- 
sequently sued  out  a  bill  of  eKceptions,  ai- 
ling error  in  not  sustaining  its  demurrer, 
and  in  denying  Its  motion  for  a  new  trlaL 
Without  dealing  with  this  motion,  or  with 
all  of  the  questions  raised  by  the  demurrer, 
we  shall  confine  ourselves  to  a  brief  discus- 
sion of  the  merits  of  so  much  thereof  as  is 
embraced  in  the  following  words:  "Because 
the  petition  shows  that  the  commission  to 
which  the  plaintiff  alleges  that  he  was  en- 
tiUed  was  2^  per  cent  on  money  received  by 
him,  and  2%  per  cent  on  money  paid  out  by 
him,  as  clerk  and  treasurer,  but  it  is  not 
distinct^  alleged,  either  expressly  or  by  nec- 
essary inference  to  be  drawn  from  the  adroit 
language  employed,  that  the  $10,000  Ua 
which  plaintiff  alleges  the  bonds  were  ne- 
gotiated was  ever  actually  received  by  him 
or  that  it  was  paid  out  by  him;  •  •  • 
because  said  petition  is  evasive,  and  does 
not  put  the  court  in  full  possession  of  all 
the  material  facts  in  reference  to  the  sub- 
ject-matter of  the  suit  so  as  to  enable  the 
court  to  clearly  understand  the  case  intended 
to  be  made  by  plaintiff,  and  expressions  are 
used  in  the  petition  from  which  different  in- 
ferences may  be  drawn." 

We  think  the  attack  thus  made  upon  the 
petition  was  good,  and  that  the  demurrer 
ought  to  have  been  sustained.  As  it  directly 
called  upon  the  plaintiff  to  say,  without  eva< 
sion,  whether  or  not  he  actually  received  and 
paid  out  the  $10,000,  it  was  Incumbent  upon 
him  to  do  so.  The  evident  design  of  the 
pleader,  so  far  as  the  same  can  be  gathered 
from  the  allegations  contained  In  the  petition 
framed  by  blm,  was  to  ask  for  a  recovery 
upon  the  theory  that  the  facts  set  forth  would 
warrant  an  Inference  that  the  plaintiff  did  re- 
ceive and  disburse  the  money,  and  was  there- 
fore entitled  to  the  commissions  claimed; 
yet  when  put  to  the  test  he  would  not 
squarely  and  unequivocally  aver  that  the 
plaintiff  actually  received  and  paid  out  the 
money,  or  that  he  had  really  performed  any 
service  with  respect  to  this  fund.  The  fail- 
ure to  do  this  justified  the  defendant's  posi- 
tion that  the  petition  was  "evasive,"  and  did 
not  *t>ut  the  court  in  full  possession  of  all 
the  material  facts  in  reference  to  the  sub- 
ject-matter of  the  suit  so  as  to  enable  the 
court  to  clearly  understand  the  case  intended 
to  be  made  by  plaintiff."  If  the  clerk  actual- 
ly rendered  any  services  in  connection  with 
the  proceeds  of  the  bonds,  or  ever  in  any 
manner  handled  the  same.  It  was  a  very 
easy  matter  to  say  so;  and  the  fact  that  his 
counsel,  instead  of  endeavoring  to  meet  the 
defendant's  demurrer  by  a  proper  amend- 
ment to  the  petition,  deliberately  elected  to 
stand  upon  the  same  as  originally  framed,  is 
significant  We  thwefore  have  no  hesitation 
in  holding  tha^  the  plaintiff  was  not  entitled 
to  go  to  trial  without  curing  the  defects  in 
his  petition  which  were  so  plainly  and  dis- 
tinctly pointed  out  by  the  defendant's  de* 
murrer.. 


Tbi9  ruling  may,  at  first  glance,  seem  some- 
what technical,  but  the  soundness  of  it  is  il- 
lustrated by  the  result  of  the  case.  It  ap- 
peared at  the  trial  that  the  plaintiff  had  nev- 
er, in  point  of  foct  received  one  dollar  of 
the  proceeds  of  the  bonds,  and  therefore  liis 
recovery,  if  STistainal)le  at  all,  could  not  pos- 
sibly be  based  upon  the  theory  that  he  had 
actually  rendered  services  for  which  he  was 
entitled  to  compensation.  Indeed,  his  coun- 
set  in  a  written  argument  presented  to  this 
court  sought  to  uphold  the  verdict  on  an 
entirely  different  ground,  viz.  that  tlie  evi- 
dence showed  that  "to  avoid  paying  this 
commission,  an  ordinance  was  subsequently 
enacted  providing  that  the  mayor  and  council 
should  deliver  the  bonds  to  the  board  of  edu- 
cation of  the  town  of  Eastman,  which  said 
board  negotiated  the  bonds,  and  thereby,  for 
the  time  being,  defeated  the  collection  by  the 
said  clerk  of  his  commissioD."  In  this  con- 
nection, the  case  of  Beard  v.  Oity  of  Decatur, 
64  Tex.  7,  53  Am.  Bep.  785,  was  cited  and  re- 
lied on.  As  will  have  been  observed,  how- 
ever,  there  is  no  hint  in  the  petition  of  a 
fraudulent  purpose  on  the  part  of  the  mayor 
and  council  to  defeat  the  plaintiff's  rights  in 
the  premises  by  passing  an  ordinance  the  ef- 
fect of  which  was  to  prevent  the  school  fund 
from  passing  through  his  hands.  Nor  does 
the  plaintiff  undertake  to  therein  allege  that 
although  he  was  ready  and  willing  to  dis- 
charge the  duties  of  his  office,  he  was  by  any 
other  means  or  device  prevented  from  receiv- 
ing, safely  keeping,  and  paying  out  the  fund, 
and  thereby  defrauded  out  of  his  Just  com- 
missiona  Had  the  petition  been  framed  on 
this  line,  the  case  laid  would  have  presented 
an  altogether  different  aspect 

The  necessity  of  observing  at  least  a  sem- 
blance of  good  pleading  is  apparent  from 
what  has  Just  been  said.  The  refusal  of  the 
trial  court  to  sustain  the  defendant's  demur- 
rer has  brought  about  the  anomalous  result 
of  the  plaintiff  obtaining  a  verdict  upon  a 
theory  not  even  remotely  hinted  at  in  his  pe- 
tition. While,  of  course,  it  is  not  permissible 
to  look  to  the  evidence  in  any  case  with  a 
view  to  testing  the  suiCficiency  of  the  plead- 
ings, the  probable  consequences  of  not  re- 
quiring good  pleading  should  never  be  lost 
sight  of,  and  what  transpired  on  the  trial  of 
the  present  case  may  very  properly,  by  way 
of  argument  be  referred  to  as  Illustrating  to 
what  bad  results  defective  pleading,  if  allow- 
ed, must  inevitably  lead.  Judgment  revers- 
ed. All  the  justices  concurring,  except  FISH, 
J.,  absent  on  account  of  sickness. 


(Ul  Ga.  119) 

VICKBRS  T.  HAWKINS. 

(Supreme  Court  of  Georgia.    June  8,  1000.) 

TAXATION— LEVY   ON  WIU)  LiLND— TAX   BXB- 

CUTlON—ALTBRATIONd— PRBSUMPTI0N8. 

1.  The  levy  of  a  wild  land  tax  fi.  fa.  cannot 

be  attacked  on  the  ground  that  It  is  excessive, 

when  the  fi.  fa.  is  issued,  not  against  the  own- 
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er,  bat  against  the  particular  lot  of  land  leried 
upon,  and  commands  the  levying  officer  to  sell 
that  lot  for  the  taxes  due  upon  it. 

2.  Where  it  appears  that  alterations  or  chan- 
ges have  been  made  in  the  entry  of  levy  upon 
a  tax  execution,  it  will  be  presumed  that  such 
alterations  or  changes  were  made  at  the  time 
of  the  original  entry  and  before  the  sale,  and 
the  burden  is  upon  the  objecting  party  to  show 
the  contrary,  (a)  The  evidence  m  the  present 
case  was  not  sufficient  to  rebut  the  presump- 
tion. 

(iSyllabus  by  the  Court.) 

Error  from  superior  oourt.  Worth  county; 
W.  N.  Spence,  Judge. 

Action  by  A.  H.  Hawkina,  by  his  next 
friend,  against  E.  L.  Vickers.  Judgment  for 
plaintiff.  Defendant  brings  error.  Revers- 
ed. 

C.  W.  Fulwood,  J.  J.  Forehand,  and  Pul- 
wood  &  Murray,  for  plaintiff  in  error.  Perry 
&  Tipton,  for  defendant  in  error. 


SIMMONS,  0.  J.  In  the  year  1888  the  tax 
collector  of  Worth  county  issued  a  tax  execu- 
tion against  lot  of  land  No.  211,  in  the  Four- 
teenth district  of  Worth  county,  as  unretumed 
wild  land.  The  execution  commanded  the 
levying  ofBcer  to  levy  upon  and  sell  this  par- 
ticular lot  in  order  to  raise  the  unpaid  state 
and  county  taxes  due  thereon.  On  January 
80,  1889,  a  proper  officer  levied  this  fl.  fa.  uf^ 
on  the  lot,  and,  after  legal  advertisement,  ex- 
posed the  lot  for  sale  on  May  7,  1889.  At 
that  sale  Dixon  purchased  the  lot,  and  after- 
wards conveyed  it  to  Vickers.  In  1897,  A.  H. 
Hawkins,  by  his  next  friend,  brought  suit  to 
recover  the  land  from  Vickers.  He  showed  a 
grant  from  the  state  to  Home  of  this  lot;  a 
deed  from  Home  to  S.  H.  Hawkins,  made  in 
1887;  and  a  deed  from  him  to  his  son,  the 
plaintiff  in  the  present  action,  made  in  1893. 
The  defendant  offered  in  evidence  the  deed  of 
the  sheriff,  made  in  May,  1889,  together  with 
the  wild  land  tax  fi.  tsL  and  the  entries  there- 
on. The  plaintiff's  counsel  objected  to  the  ad- 
mission of  this  evidence  upon  the  grounds  (1) 
that  the  entry  of  levy  upon  the  fl.  fa.  showed 
that  the  levy  had  been  excessive;  and  (2) 
that  the  original  entry  of  levy  appeared  to 
have  showed  a  levy  upon  lot  "221,"  and  that 
this  had  been  canceled,  and  the  number  "211" 
Inserted  instead.  The  court  excluded  the  evi- 
dence, and  directed  a  verdict  for  the  plaintiff. 
The  defendant  filed  a  bill  of  exceptions  com- 
plaining of  the  exclusion  of  the  evidence  of- 
fered. 

1.  We  think  the  Judge  erred  In  excluding 
the  deed  and  fl.  fa.,  upon  the  ground  that  the 
entry  of  levy  showed  on  its  face  that  the  levy 
was  excessive.  The  execution  issued  for  the 
amount  of  13.26,  with  costs.  It  was  levied 
upon  the  lot  of  land,  the  value  of  which  the 
witnesses  estimated  at  from  50  cents  to  $1.50 
per  acre.  In  the  case  of  an  ordinary  execu- 
tion against  the  person,  such  a  levy  would  be 
excessive,  but  we  think  there  is  a  difference 
between  an  execution  Issued  in  personam  and 
an  execution  in  rem.    This  execution  was  is- 


sued, by  virtue  of  an  act  of  the  legislature, 
against  unretnmed  wild  lands.  A  great 
quantity  of  the  wild  land  of  the  state  appears 
to  have  been  unretumed,  and  the  legislature, 
in  order  that  the  state  might  not  lose  the 
taxes  on  such  land,  inaugurated  a  system  by 
which  the  tax  officers  were  required  to  issue 
executions  against  the  land  itself  where  it 
had  not  been  returned.  This  was  doubtless 
for  the  purpose  of  collecting  the  taxes  al- 
ready due,  and  of  placing  the  title  in  persons 
who  would  return  the  land  and  pay  the  taxes. 
It  was  in  the  nature  of  a  proceeding  in  rem 
against  the  land,  and  the  execution  directed 
that  the  lot  be  sold  for  the  taxes  and  costs. 
The  sheriff  was  obliged  to  levy  upon  the 
whole  lot  in  obedience  to  the  command  of  the 
execution.  There  being  no  known  owner  of 
the  land,  and  no  person  returning  it  for  taxes, 
it  was  right  and  proper  to  levy  upon  and  sen 
the  entire  lot  in  order  to  place  the  title  in 
some  one  who  would  return  the  lot  for  taxes. 
Had  the  sheriff  sold  only  a  sufficient  quantity 
of  the  lot  to  pay  the  amount  of  the  fl.  fa.,  the 
balance  would  have  still  been  without  a 
known  owner,  and  remained  unretumed  for 
taxes.  This  would  have  rendered  ineffectual 
the  policy  of  the  state  to  put  the  title  in  some 
known  person,  who  would  return  the  lot  for 
taxes.  We  think  that  an  execution  in  rem 
against  certain  specific  property  may  properly 
be  levied  upon  that  property,  and  that  the 
levy  will  not  be  void  for  excessiveness,  though 
the  value  of  the  property  be  far  greater  than 
the  amount  of  the  execution.  We  therefore 
think  that  where  a  tax  execution  is  issued 
against  a  particular  lot  of  land,  commanding 
the  levying  officer  to  levy  upon  and  sell  that 
lot,  a  levy  of  the  execution  upon  the  entire  lot 
is  not  excessive.  This  was  intimated  by  Mr. 
Justice  Lewis  in  Hilton  v.  Singletary,  107  Ga. 
826,  83  S.  B.  717,  where  he  said:  ''We  ques- 
tion very  much  whether  this  doctrine  of  ex- 
cessiveness [of  levy]  can  be  applied  to  a  case 
of  this  sort,  where  the  fi.  fa.  issued  in  rem 
against  specific  property,  namely,  a  certain 
wild-land  lot,  for  taxes  due  there<HL  The 
sheriff  is  ordered  to  seize  the  identical  prop- 
erty levied  upon  and  sold,  and  In  the  mandate 
to  him  there  Is  no  implied  authority  to  seize  a 
greater  or  less  quantity  than  that  specified  in 
the  fi.  fa.  It  is  in  the  nature  of  a  proceeding 
in  rem." 

2.  Nor  was  the  other  objection  to  the  evl 
dence  good.  It  was  that  the  entry  of  levy 
had  been  changed  by  canceling  the  number 
"221,"  originally  written  therein,  and  writinsr 
the  number  ••211"  above,  below,  and  over  it 
The  execution  was  issued  against  lot  211,  in 
the  Fourteenth  district  of  Worth  county. 
The  sheriff  advertised  lot  2911,  and  made  the 
deed  to  lot  211.  There  was  some  evidence 
introduced  by  the  plaintiff  and  defendant  as 
to  the  change  or  alteration  in  the  entry  of 
levy.  The  clerk  of  the  court  who  recorded 
the  deed  testified  that  he  did  not  know  wheth- 
er the  change  or  alteration  had  been  made  at 
the  time  of  the  record.    The  other  evidenca 
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was  to  the  effect  tbat  the  change  or  alteration 
had  been  made  before  Dixon  conveyed  the 
land  to  the  defendant  There  was  really  no 
evidence  tending  to  show  whether  the  al* 
teration  was  made  at  the  time  of  the  orig* 
Inal  entry  and  before  the  sale,  or  whether 
it  was  made  subsequently  thereto.  This  en* 
try  of  levy  purported  to  be  an  official  one 
by  the  sheriff.  He  was  the  person  char- 
ged  by  law  with  the  execution  of  the  fl.  fft., 
and,  when  alterations  in  his  entry  appear, 
it  will  be  presumed  that  he  made  them  at 
the  time  of  the  original  entry,  and  conse- 
quently before  the  sale.  This  presumption 
must  be  rebutted  by  the  person  attacking  the 
levy.  Otherwise,  the  official  entry  of  the  offi- 
cer will  stand  as  correct,  and  the  levy  will  not 
be  invalidated  by  the  alteration,  although  the 
same  appear  on  its  face.  Collins  v.  Boring, 
96  6a.  360,  23  S.  E.  401.  For  these  reasons 
we  think  the  court  below  erred  in  excluding 
the  evidence  offered  by  the  defendant  Judg* 
ment  reversed.  All  the  Justices  concurring, 
except  FISH,  J.,  absent  on  account  of  sick- 


(Ul  O*.  132) 

McCUIiliOUGH     EXPORT     LUMBER     St 
WAREHOUSE  CO.  et  al.  v.  NATION- 
AL BANK  OF  BRUNSWICK  et  al 

(Supreme  Court  of  Georgia.    June  8,  1900.) 

BILL  OF  EXCBPTIONS-CORRBCTION  BY  JUDQB 

—VERIFICATION— 8ALB  BY  COMMIS- 

SIONKR»-VAHDITY. 

1.  Section  552S  of  the  Civil  Code  requires  a 
judge,  when  a  bill  of  exceptions  is  presented 
to  lum  for  his  certificate,  to  change  it,  if  need- 
ful, 80  as  to  make  it  conform  to  the  truth.  It 
la  better  practice,  where  corrections  are  made 
or  suggested,  to  have  the  paper  rewritten;  but 
if  the  judge  makes  erasures  or  interlineations, 
or  writes  in  the  margin  or  below  the  signa- 
tare  of  counsel  for  the  plaintiffs  In  error,  and 
then  certifies  the  bill  of  exceptions,  as  correct- 
ed, to  be  true,  such  corrections  will  be  consid- 
ered as  a  part  of  the  bill  of  exceptions,  wher- 
ever they  precede  the  certificate  of  the  judge. 

2.  Where  sach  bill  of  exceptions  is  thus  cor- 
rected by  interlineations,  and  by  a  note  imme- 
diately preceding  the  certificate  of  the  judge, 
and  that  certificate  verifies  the  ''bill  of  excep- 
tions as  corrected  by  the  court,"  this  court 
will  not  dismiss  the  writ  of  error  because  of 
such  certificate,  where  the  interlineations  and 
note  do  not  in  any  way  contradict  any  state- 
ment or  recital  remaining  in  the  bill  of  excep- 
tions, but  merely  add  additional  facts. 

3.  A  commissioner  appointed  by  the  court, 
with  the  consent  of  all  the  parties  at  interest, 
to  sell  the  assets  of  an  insolvent  company  at  a 
sale  to  be  reported  by  him  to  the  court  for 
confirmation,  cannot  make  a  valid  sale  to  a 
banking  corporation  in  which  he  is  a  stockhold- 
er and  director;  and  this  is  true  although  it  is 
not  shown  that  the  property  brought  less  than 
its  value,  and  there  is  no  allegation  of  unfair- 
ness in  the  sale.  Such  a  sale  is  contrary  to 
public  policy,  and  will  be  set  aside  upon  objec- 
tion promptly  urged. 

(Syllabus  by  the  Court.) 

EkTor  from  superior  court,  Glynn  county; 
P.  B.  Seabrook,  Judge. 

Action  by  the  National  Bank  of  Brunswick 
and  others  against  the  McCuUongh  Export 
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Lumber  &  Warehouse  Company  and  oth- 
ers. Judgment  for  plaintifts.  From  the  oon- 
flrmation  of  an  order  of  sale  of  property  of 
defendants,  they  bring  error.    Reversed. 

Courtland  Symmes  and  Spencer  R.  Atkin- 
son, for  plaintiffs  in  error.  Gtoodyear  &  Kay, 
for  defendants  in  error. 

SIMMONS,  0.  J.  1,2.  Before  proceeding 
to  a  discussion  of  the  merits  of  this  case,  we 
will  consider  a  motion  made  by  counsel  for 
the  defendants  in  error  to  dismiss  the  writ 
of  error  on  the  ground  that  the  trial  Judge's 
certificate  to  the  bill  of  exceptions  does  not 
conform  to  the  requirements  of  section  5532 
of  the  Civil  Code.  In  this  connection  we  will 
also  notice  the  contention  of  counsel  for  the 
plaintiffs  In  error  that  a  certain  note  or  cor- 
rection of  the  Judge  should  not  be  consid- 
ered as  a  part  of  the  bill  of  exceptions.  The 
bill  of  exceptions  is  typewritten,  but  con- 
tains two  or  three  interlineations  in  pen  and 
ink,  which  seem  to  be  in  the  handwriting 
of  the  Judge,  though  in  no  other  way  iden- 
tified as  his  corrections.  Further  than  this 
there  is,  immediately  following  the  signature 
of  counsel  for  the  plaintiffs  in  error  and  im- 
mediately preceding  the  certificate  of  the 
Judge,  a  "note"  signed  by  the  Judge,  and 
containing  a  statement  of  fact  additional  to 
what  is  stated  in  the  bill  of  exceptions  prop- 
er. The  certificate  of  the  Judge  is  in  the 
usual  form,  except  that  it  certifies  the  "bill 
of  exceptions,  as  corrected  by  the  court."  It 
was  urged  by  the  plaintiffs  in  error  that  the 
note  made  by  the  court  below  the  signature 
of  the  counsel  for  the  plaintiffs  in  error  could 
not  be  considered;  that  the  law  requires 
bills  of  exceptions  to  be  signed  by  counsel, 
and  nothing  appearing  below  such  signa- 
tures is  any  part  of  the  bill  of  exceptions. 
Section  5528  of  the  Civil  Code  requires  tbat 
the  Judge  to  whom  is  tendered  a  bill  of  ex- 
ceptions in  a  case  where  no  motion  for  a 
new  trial  has  been  made  "shall,  if  needful, 
change  the  same  so  as  to  conform  to  the 
truth  and  make  it  contain  all  the  evidence, 
and  refer  to  all  the  record,  necessary  to  a 
clear  understanding  of  the  errors  complained 
of."  While  it  is  the  better  practice  for  the 
Judge  to  suggest  what  changes  are  neces- 
sary»  and  have  the  bill  of  exceptions  rewrit- 
ten before  he  signs  it,  still  it  is  in  his  power 
to  make,  by  erasures,  interlineations,  mar- 
ginal notes,  or  other  notes  which  precede  his 
certificate,  the  changes  in  the  bill  of  excep- 
tions which  is  presented  to  him.  If  he  does 
so»  and  then  certifies  the  bill  of  exceptions 
as  true,  the  changes  will  be  considered  as 
a  part  of  the  bill  of  exceptions.  Smith  v. 
Railroad  Co.,  83  6a.  671, 10  S.  E.  361;  Joseph 
V.  Railway  Co.,  92  Ga.  332,  18  S.  E  294.  It 
would,  of  course,  be  much  better  and  safer 
for  counsel  for  the  plaintiff  in  error,  and 
less  troublesome  to  this  court,  for  the  paper 
to  be  rewritten  so  as  to  come  here  without 
marginal  or  other  notes  or  extensive  inter- 
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llneations;  and  we  would  respectfully  urga 
tbe  trial  Judges  to  have  this  done,  ratber 
than  to  so  mutilate  the  bill  of  exceptions  by 
erasures,  interlineations,  and  marginal  notes 
that  it  is  difficult  for  the  court  to  read  It  or 
to  determine  the  errors  complained  of.  In 
the  present  case  the  certificate  is  not  in  the 
usual  form,  but  certifies  the  "bill  of  excep- 
tions, as  corrected  by  the  court'*  This,  we 
think,  makes  no  difference  in  the  present 
case,  for  the  reason  that  the  corrections  do 
not  in  any  way  contradict  anything  remain- 
ing in  tlie  bill  of  exceptions.  Taking  the 
whole  bill  of  exceptions,  in  its  entirety,  there 
is  nothing  in  any  one  part  to  show  that  any 
other  portion  is  not  true.  We  are  clear, 
therefore,  that  the  note  of  the  court  must  be 
considered  a  part  of  the  bill  of  exceptions, 
inasmuch  as  it  precedes  the  certificate  of 
the  Judge,  and  is  expressly  certified  as  a  part 
of  the  bill  of  exceptions.  See  Preetorlus  t. 
Barnes,  75  6a.  313;  Masland  v.  Kemp,  80 
6a.  365, 10  a  B.  12i.  Indeed,  we  think  that 
the  corrections  to  which  the  Judge's  certifi- 
cate refers  must  be  taken  to  include  this 
note,  and  that,  unless  the  note  be  consid- 
ered as  a  part  of  the  bill  of  exceptions,  there 
is  no  certificate  that  the  remainder  is  true. 
The  bill  of  exceptions  must  be  considered  as 
certified  only  when  corrected  by  this  note, 
and,  unless  we  should  consider  the  note,  this 
court  could  not  construe  the  certificate  as 
certifying  the  bill  of  exceptions  proper,  with- 
out the  correction  made  In  the  note  of  the 
court  As  before  remarked,  an  examination 
of  the  bill  of  exceptions  and  of  the  note  of 
the  court  shows  that  the  latter  does  not  con- 
tradict any  statement  made  in  the  former, 
but  merely  adds  to  it  another  fact  We 
think  that  we  cannot  sustain  the  motion  to 
dismiss  the  writ  of  error.  The  corrections 
made  by  the  Judge  are  simply  additional 
statements  of  facts  which  had  been  omitted 
by  counsel,  and  which  the  Judge  thought 
necessary  to  a  clear  understanding  of  the 
case.  The  material  part  of  the  corrections 
was  to  state  that  a  certain  decree  or  order 
was  taken  in  open  court  by  consent  with 
counsel  for  all  parties  present  This  does 
not  contradict  anything  stated  in  the  bill  of 
exceptions  as  presented  to  the  Judge.  One 
of  the  interlineations  simply  specifies  this 
decree  as  part  of  the  record  to  be  sent  to  this 
court,  and  the  note  of  the  court  states  that 
the  decree  was  taken  by  consent  The  bill 
of  exceptions,  as  corrected  by  the  Judge,  la 
certified  to  be  true.  The  certificate  is  sub- 
stantially in  conformity  with  that  prescribed 
by  the  Code,  and  the  case  is  controlled  by 
the  decision  in  Pusey  ▼.  Sweat  ^  6a.  809, 
19  S.  B.  816.  Counsel  for  the  defendants  in 
error  relied  upon  the  cases  of  Hawkins  v. 
City  of  Americus,  102  6a.  786,  30  S.  B.  519; 
Fort  V.  Sheffield  (6a.)  33  S.  B.  660;  and 
Sanges  ▼.  State  (6a.)  34  S.  B.  327.  These 
cases  differ  materially  from  the  present  one. 
In  Hawkins  ▼.  Americus  the  certificate  of 
the  Judge  rerified  the  biO  of  exceptions  in 


part  only,  and  showed  it  to  be  in  part  un- 
true. The  opini<m  of  Little,  J.,  In  that  ease 
showed  that  this  court  had  no  Jurisdiction 
of  a  writ  of  error  when  the  Judge  did  not 
certify  that  the  bill  of  exceptions  was  en- 
tirely true.  In  Fort  v.  SheflSeld  the  certifi- 
cate was  that  the  bill  of  exceptions,  as  modi- 
fled  by  the  note  of  the  court  was  true,  and 
the  note  showed  that  the  bill  of  exceptions 
was  in  large  part  not  true.  The  note  in  that 
case  sought  to  correct  statemeats  In  the  bill 
of  exceptions,  without  their  having  been  can- 
celed or  erased;  and  we  bad  before  ns  two 
contradictory  statements  of  facts,— the  bill 
of  exceptions  proper,  and  the  note  of  the 
court  It  followed  that  the  certiflcate  of  the 
Judge  did  not  verify  the  bill  of  exceptlonii  as 
being  entirely  true.  The  case  of  Sangea 
▼.  State  was  very  similar,  and  the  writ  of 
error  was  dismissed  for  the  same  reasons. 
In  the  present  case  the  corrections  of  the 
Judge  did  not  change  or  contradict  a  single 
allegation  or  statement  in  the  original  bill 
of  exceptions.  It  merely  added  to  it  leaving 
the  whole  consistent  in  all  of  its  parts,  and 
the  certificate  verified  it  all  as  trua  The  mo- 
tion to  dismiss  is  therefore  overruled. 

3.  Coming  now  to  a  consideration  of  the 
case  on  its  merits,  we  find  the  facts  to  have 
been  substantially  as  follows:  Judgment 
was  rendered  against  the  McCullough  Export 
Lumber  &  Warehouse  Company,  and  by  a 
decree  of  the  court,  to  which  all  the  parties 
at  interest  consented,  Mark  Verdeiy  was  ap- 
pointed commissioner  to  sell  the  assets  of 
the  company.  The  decree  instructed  him  to 
advertise  the  sale  for  a  certain  length  of  time 
in  a  certain  newspaper,  to  sell  the  property  at 
public  outcry  not  earlier  than  a  certain  date, 
to  knock  off  the  property  to  the  highest  and 
best  bidder,  and  to  report  the  sale  back  to  the 
court  for  confirmation.  In  compliance  with 
the  terms  of  the  order,  he  duly  advertised 
the  sale,  and  sold  the  property  at  public  out- 
cry; the  National  Bank  of  Brunswick  being 
the  purchaser.  The  commissioner  made  his 
report  to  the  court;  stating  that  he  had 
complied  in  every  way  with  the  court's  in- 
structions, and  had  sold  the  property  to  the 
highest  and  best  bidder,— the  National  Bank 
of  Brunswick,— and  praying  that  the  sale  be 
confirmed.  Objections  to  the  sale  were  filed 
by  the  defendant  company  and  McCnllougb 
on  the  grounds  that  the  property  sold  for 
a  sum  far  below  its  value;  that  Verdery  was 
a  shareholder  and  director  in  the  bank,  and 
therefore  interested  in  the  bank's  purchase: 
that  being  so  interested,  he  was  disqualified 
to  act  as  commissioner  to  sell;  that  the  ooun- 
sel  for  the  commissioner  was  also  counsel 
for  the  purchaser,  the  bank,  and  was  one 
of  the  shareholders  of  the  bank;  that  the 
sale  was  made  at  a  date  earlier  than  was  au- 
thorized by  the  decree  of  the  court;  and  that 
the  sale  was  for  these  reasons  void,  ahd 
should  not  be  confirmed.  The  issue  was 
heard  upon  an  agreed  statement  of  facts, 
whidi   was,   substantially,   that  It  was   an 
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open  Quastkui  ^wtether  the  amount  for  wlUch 
the  property  sold  was  more  or  less  than  its 
▼alne,  or  more  or  less  than  It  would  bring 
npon  a  resale;  that  the  purchaser,  the  bank, 
was  and  Is  a  duly-ereated  corporation,  and 
was  and  is  the  holder  of  a  large  part  of  the 
bonds  itpon  which  the  suit  had  been  brought; 
that  Verdery,  the  commissioner,  was  and  is 
a  shareholder  and  director  of  the  bank;  and 
that  the  counsel  for  the  commissioner  was 
also  counsel  for  thie  bank,  and  a  holder  of 
stock  of  the  bank.  It  also  appeared  that  the 
date  of  the  sale  was  the  very  day  earlier 
than  which  the  court's  decree  had  directed 
that  the  sale  should  not  take  place.  After 
argument,  the  court  overruled  the  objections 
and  confirmed  the  sale.  To  this  the  objectors 
excepted.  We  think  that  the  court  should 
have  sustained  the  objections  filed,  and  have 
refused  to  confirm  the  sale.  It  is  recognized 
as  a  general  rule  that  a  trustee  cannot  act 
for  his  own  benefit  in  matters  connected 
with  the  trust,  and  it  is  held  that,  where  a 
trustee  becomes  himself  the  purchaser  of  the 
trust  estate,  the  cestuls  que  trustent  may  set 
aside  the  sale,  thougli  it  was  at  public  auc- 
tion, bona  fide,  and  for  a  fair  price.  The 
reason  of  the  rule  Is  that  the  trustee,  as  the 
representative  of  the  trust  estate.  Is  interest- 
ed in  selling  for  the  highest  possible  price, 
while  he  Is  at  the  same  time,  as  the  pur- 
chaser, interested  in  buying  for  the  lowest 
possible  price,  and  that  it  is  against  public 
policy  to  allow  him  to  assume  positions  so 
inconsistent  and  so  full  of  temptation;  there 
being  a  direct  confiict  between  interest  and 
duty.  So  careful  are  the  courts  to  place 
the  trustee  beycmd  the  reach  of  all  tempta- 
tisn,  that  the  sale  will  be  set  aside  without 
a  consideration  of  the  question  whether  or 
not  there  has  been  actual  fraud,  or  whether 
the  property  did,  as  matter  of  fact,  bring  an 
Inadequate  price  or  sell  for  its  full  value. 
*The  cestui  que  trust  is  not  bound  to  prove, 
nor  Is  the  court  oound  to  Judge,  that  the 
trustee  has  made  a  bargain  advantageous  to 
himself.  The  fact  may  be  so,  and  yet  the 
party  not  have  It  in  his  power  to  distinctly 
and  clearly  show  it  There  may  be  fraud, 
as  Lord  Hardwleke  observed,  and  the  party 
not  able  to  prove  it  It  is  to  guard  against 
this  uncertainty  and  hazard  of  abuse,  and 
to  remove  the  trustee  from  temptation,  that 
the  rule  does  and  will  permit  the  cestui  que 
trust  to  oome,  at  his  own  option  and  with- 
out showing  actual  Injury,  and  insist  upon 
having  the  experiment  of  another  sale.** 
Davoue  v.  Fanning,  2  Johns.  Ch.  251.  See, 
also,  Harrison  v.  McHenry,  9  6a.  Id4.  If 
this  be  the  rule  where  the  trustee  purchases 
for  himself.  It  would  seem  to  apply  with 
equal  force  where  he  is  only  part  purchas- 
er or  is  Interested  In  the  purchase.  Had  the 
commissioner  In  tbe  present  case  been  the 
holder  of  all  of  the  stock  of  the  corporation 
purchasing  the  property,  he  would  practical- 
ly have  been  himself  the  purchaser;  and  the 
/act  that  he  held  an  amount  of  stock  less 


than  all  could  make  no  difference  tai  prin- 
ciple,, but  only  in  degree.  The  same  reason 
would  necessarily  control  and  demand  the 
application  of  the  same  rule.  The  tempta- 
tion might  be  lessened,  but  it  would  not  be 
removed;  and  it  is  not  against  its  existence 
In  any  specified  or  certain  degree,  but  against 
its  existence  at  all,  that  courts  must  guard. 
As  was  said  by  Chancellor  Kent  In  Davoue 
V.  Fanning,  supra,  "The  distinction  of  its 
being  a  weaker  temptation  Is  too  thtn  to 
form  a  safe  rule  of  justice."  In  the  present 
case  there  is  no  proof  that  the  property 
brought  less  than  its  full  value,  and  no  al- 
legation whatever  of  any  fraud  or  irregular- 
ity in  making  the  sale;  but,  as  Is  said  In 
High,  Bee.  (3d  Ed.)  §  194,  tbe  rule  "is  en- 
tirely independent  of  the  question  whether 
any  fraud  in  fact  has  intervened."  In  the 
same  section  it  is  also  stated  that  the  rule 
applies  "notwithstanding  the  sale  is  a  Judi- 
cial sale."  In  Railroad  Oo.  v.  Bowler's  Heirs, 
9  Bush,  468,  where  a  Judicial  sale  was  set 
aside,  the  court  said  that  "an  agent  or  trus- 
tee cannot  rightfully  place  himself  in  a  posi- 
tion exciting  in  his  own  bosom  a  confiict  be- 
tween self-interest  and  the  duty  he  owes  to 
those  for  whom  he  acts."  And  in  the  case 
of  York  Buildings  Oo.  v.  Mackenzie,  8  Brown, 
Pari.  Oas.  42,  decided  in  1795  by  the  English 
house  of  lords,  and  denominated  by  Ohancel- 
lor  Kent  as  "high  and  authoritative,"  the 
sale  was  a  Judicial  one,  and  was  at  public 
auction.  The  court  had  fixed  an  upset  price, 
and  confirmation  by  the  court  was  necessary 
to  complete  the  sale.  The  property  was  bid 
in  by.  the  "common  agent"  of  the  court,  on 
whose  information  the  upset  price  had  been 
based;  and  it  was  held  that  he  was  in  the 
nature  of  a  trustee,  and  incapacitated  to  be- 
come the  purchaser,  although  the  sale  was  a 
Judicial  and  public  one,  and  the  minimum 
price  fixed  by  the  court.  Thus,  the  fact  that 
the  sale  was  a  Judicial  one,  not  to  be  com- 
plete tmtll  after  confirmation  by  the  court, 
is  no  reason  why  it  should  not  be  set  aside. 
There  was  still  an  opportunity  for  fraud  on 
the  part  of  the  commissioner  which  might 
not  have  been  discoverable  by  the  court  In 
such  case  disqualification  Is  worked  by  the 
bare  chance  or  opportunity  for  fraud.  We 
have  no  reason  to  believe  that  Mr.  Verdery 
did  not  as  matter  of  fact  act  solely  for 
the  best  interests  of  the  owners  of  the  prop- 
erty, and  without  being  in  the  slightest  de- 
gree infiuenced  by  his  personal  Interest  in 
the  purchase,  but  this  cannot  affect  the  ques- 
tion at  all.  In  the  case  of  Dimes  v.  Grand 
Junction  Canal,  3  H.  L.  Cas.  759,  a  decree 
was  held  voidable  because  the  lord  chancel- 
lor of  England,  who  was  disqualified  from 
interest  because  a  shareholder  in  an  inter- 
ested corporation,  presided.  This  case  was 
cited  with  approval  in  Iilvingston  v.  Oochran, 
33  Ark.  294,  where  a  sale  was  set  aside  be- 
cause the  purchaser  was  the  probate  judge 
who  had  ordered  the  sale,  although  the  court 
said  that  he  might  have  been  perfectly  inno- 
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cent  of  any  irlllfal  or  intentional  wrong  In 
the  matter. 

It  was  urged  by  counsel  for  the  defendants 
in  error  that  the  confirmation  of  the  sale  was 
proper  because  the  defendant  had,  knowing 
that  Verdery  was  a  shareholder  and  director 
of  the  bank,  and  that  the  bank  held  a  large 
part  of  the  bonds,  and  that  the  bank  might 
be  compelled.  In  order  to  protect  itself,  to 
become  the  purchaser,  consented  to  the  de- 
cree appointing  Verdery  as  commissioner. 
We  think  that  a  consent  to  the  appointment 
of  Verdery  as  commissioner  to  sell  is  in  no 
sense  a  consent  that  he  might  become  the 
purchaser  at  his  own  sale,  or  that  the  prop- 
erty might  be  bid  in  by  a  corporation  in 
which  he  was  pecuniarily  Interested.  A 
knowledge  that  the  bank  held  bonds  was  not 
knowledge  that  it  would  in  any  eyent  be- 
come the  purchaser  at  the  sale.  It  was  to 
be  presumed  that  the  property  would,  at  pub- 
lic and  open  sale,  bring  its  fair  market 
▼alue;  and  no  one  was  chargeable  with 
knowledge  that  the  bank  would  be  com- 
pelled, for  its  own  protection,  to  buy  in  the 
property  for  more  than  it  was  worth. 

For  these  reasons,  we  think  that  the  ob- 
jections to  the  sale  should  have  been  sus- 
tained, and  the  sale  set  aside.  We  cannot 
see  any  merit  in  the  remaining  grounds  of 
objection  to  the  sale,  to  wit,  those  relating 
to  the  disqualification  of  the  commissioner's 
counsel  and  to  the  date  of  the  sale;  but,  as 
we  decide  that  the  sale  should  be  set  aside 
upon  other  grounds,  it  is  unnecessary  to  rule 
upon  these.  Judgment  reversed.  All  the 
Justices  concurring,  except  FISH,  J.,  absent 
on  account  of  sickness. 


(Ill  Ga.  130) 

OLTATT  T.  BARBOUR  et  al. 

(Supreme  Court  of  Georgia.    June  8,  1900.) 

LANDLORD  AND  TENANT— LEASE— RENT— PAY- 

MENT— CONDITION  PRECEDENT 

—INJUNCTION. 

1.  Where  a  landowner  leased  to  another  the 
timber  on  three  named  lots  of  land  ''for  tur- 
pentine purposes,"  for  three  years  from  the 
time  boxing  began,  and  the  lease  expressly 
stipulated  that  the  money  should  be  paid  be- 
fore boxing  began,  the  payment  of  the  amount 
due  for  all  of  the  lots  was  a  condition  preced- 
ent to  the  lease  becoming  operative,  where, 
in  such  case,  the  landowner  claimed  that  the 
money  for  but  two  of  the  Iota  was  tendered 
him,  and  he  thereupon  leased  the  lots  to  a 
third  party,  and  the  first  lessee  filed  an  equi- 
table petition  for  injunction  against  the  second 
lessee,  and  claimed  therein  title  to  the  timber, 
and  on  the  hearing  before  the  judge  the  evi- 
dence was  conflicting  as  to  whether  the  peti- 
tioner had  tendered  the  money  for  all  three 
lots,  or  for  only  two,  the  judge,  having  found 
in  favor  of  the  latter  contention,  did  not  abuse 
his  discretion  in  refusing  the  injunction. 

2.  Not  having  complied  with  the  condition 
precedent  by  tendering  the  whole  amount  due, 
the  petitioner  had  no  such  ^i>erfect  title"  as 
would  authorize  an  injunction  in  his  favor  nn- 
der  section  4027  of  the  Civil  Code,  as  amended 
by  the  act  of  1800,  without  proof  of  irrepara- 
ble damage,  or  of  the  insolvency  of  those 
whom  he  sought  to  enjoin. 

(Syllabus  by  the  Court.) 


Brror  from  superior  eoutt,  Irwin  comity; 
O.  O.  Smith,  Judge. 

Suit  by  D.  T.  Cljatt  against  one  Fletcher 
and  Barbour  Bros.  &  Co.  to  restrain  defend- 
ants Barbour  Bros.  &  Co.  from  operating  un- 
der a  lease  of  turpentine  lands.  From  a  Judg- 
ment denying  the  injunction,  plaintiff  brings 
error.    Afilrmed. 

Fulwood  A  Murray,  for  plaintifir  in  error. 
J.  H.  MartiUt  for  defendants  in  error. 

SIMMONS,  a  J.  On  October  28,  1886, 
Fletcher  leased  the  timber  on  three  certain 
lots  of  land  to  Clyatt,  for  turpentine  purposes, 
for  the  term  of  three  years  from  the  date  of 
cutting  the  boxes.  The  lease  fixed  the  price 
of  the  timber  at  $1.50  per  acre,  and  expressly 
stipulated  that  the  "timber  was  to  be  paid  for 
before  boxing."  The  reccHrd  discloses  that 
when  Clyatt  got  ready  to  box  the  timber,  and 
had  in  fact  commenced  boxing,  Fletcher  ajh 
peared,  and  stopped  him  because  he  had  not 
paid  for  the  timber.  Subsequently  Fletcher 
leased  the  same  timber  to  Barbour  Bros,  ft 
Co.,  who  commenced  boxing  the  timber.  Cly- 
att filed  an  equitable  petition  against  Fletcher 
and  Barbour  Bros,  ft  Co.,  setting  np  his 
lease,  and  praying  that  the  defendants  be  re- 
strained from  boxing  or  cutting  the  timber. 
The  evidence  for  the  plaintiff  tended  to  show 
that  at  the  time  of  the  original  lease  the  title 
to  one  of  the  lots  was  in  dispute,  and  that 
Fletcher  and  Clyatt  had  agreed  that  the  price 
of  the  timber  on  this  lot  should  be  deposited 
In  a  certain  bank,  to  await  the  termination  of 
the  litigation  in  regard  to  the  lot  The  plain- 
tiff's evidence  also  tended  to  show  that  sob- 
sequently  to  the  lease  this  agreement  was 
ratified  and  renewed;  Fletcher  agreeing  that 
the  money  might  be  deposited  In  another 
bank,  and  agreeing  to  receive  the  certificate 
of  deposit  in  lien  of  cash.  His  evidence  fur- 
ther tended  to  show  that,  upon  the  occasion 
when  plaintiff  commenced  boxing,  he  tender- 
ed Fletcher  the  price  of  the  timber  upon  two 
of  the  lots  and  this  certificate  of  deposit  of 
the  price  of  the  timber  upon  the  lot  to  which 
the  tiUe  was  in  litigation.  Fletcher  denied 
having  made  such  an  agreement,  and  Insisted 
that  he  had  demanded  the  cash  to  be  paid 
into  his  hands  before  the  boxing  should  com- 
mence. He  positively  denied  making  any 
agreement  In  regard  to  any  certificate  of  de- 
posit, and  testified  that  the  price  of  the  tim- 
ber upon  the  three  lots  had  never  been  tender- 
ed him.  This  is  the  substance  of  the  evi- 
dence. The  Judge,  after  hearing  it,  refused 
the  injunction,  and  Clyatt  excepted. 

As  has  been  shown,  the  evidence  as  to  the 
tender  of  the  price  of  the  timber  was  conflict- 
ing. The  lease  was  of  the  timber  <»  three 
lots,  without  any  special  mention  of  the  lot 
which  was  in  litigation.  There  was  an  ex- 
press stipulation  that  the  timber  should  be 
paid  for  before  the  boxing  began.  This  was 
made  a  condition  precedent  by  the  agreement 
of  the  parties.    The  estate,  therefore,  did  not 
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^e6t  in  Glyatt  nntfl  the  whole  price  was  paid 
-or  tendered.  GIt.  Oode,  i  3187.  If  Fletcher's 
contention  he  true,— tibat  he  had  nerer  agreed 
Id  receive  a  certificate  of  deposit  in  lien  of 
the  money,— a  tender  of  such  certificate  would 
not  be  a  compliance  with  the  condition.  The 
money  Itself  should  have  been  tendered  or 
paid.  Glyatt;  not  having  paid  for  the  timber 
or  made  a  proper  tender  of  payment,  had  no 
such  title  as  would  authorize  a  court  of  equl- 
-cy  to  grant  an  Injunction  without  proof  of  In- 
-solvency  or  irreparable  damage.  *  There  Is  no 
^legation  In  the  petition  that  the  damages  are 
irreparable.  On  the  contrary,  they  are  esti- 
mated in  dollars  and  cents,  at  an  amount 
which  the  petitioner  alleges  he  Is  ready  to 
prove.  The  testimony  shows  that  both  Fletch- 
er and  Barbour  Bros.  &  Co.  are  abundantly 
solvent  Of  course,  we  do  not  Intend  to  ex- 
press any  opinion  as  to  the  truth  of  the  con- 
tention of  either  party  as  to  making  tender. 
That  will  be  a  matter  for  the  determination  of 
the  Jury  on  the  final  trial.  We  simply  hold 
that  where  the  evidence  is  confiictlng,  and 
the  Judge  accepts  as  true  that  of  one  party, 
we  will  not  control  his  discretion  in  so  doing. 
In  the  present  case,  taking  as  true  that  por- 
tion of  the  evidence  which  the  Judge  accepted 
as  true^  the  refusal  of  the  injunction  was  not 
improper  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


(Ui  Ga.  114) 

WALTON  GUANO  00.  v.  McGALL  et  al. 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

PRINCIPAI/  AND  AGENT-'BILLS  AND  NOTES- 
COLLECTION— PAYMENT  TO  AGENT— POSSES- 
SION OP  NOTB-AUTHORITT-TRIALr-VERDICT 
—EVIDENCE. 

1.  Agency  to  sell  does  not  necessarily  carry 
with  it  authority  to  collect. 

2.  If  the  debtor  by  promissory  note  makes 
a  pa3nnent  thereon  to  one  claiming  to  be  an 
agent  for  collection,  it  is  incumbent  on  the 
former  to  see  that  the  latter  is  in  possession 
•of  the  security;  for,  if  he  is  not,  the  debtor 
will  be  liable  to  pay  again,  unless  the  person 
making  the  collection  had  authority  to  collect 
the  sums  due  his  principal,  or  the  money  ac- 
tually reached  the  owner. 

8.  Such  authority  Is  not  shown  by  proring 
occasional  instances  of  receiving  partial  pay- 
ments upon  a  promissory  note,  In  each  of 
which  the  person  so  doing  produced  the  paper 
and  entered  the  credit.  ' 

4.  The  defense  of  payment  set  up  In  the  pres- 
ent case  was  not  sustained  by  evidence,  and 
consequently  the  court  erred  in  not  setting 
aside  the  verdict  returned  in  favor  of  the  de- 
fendant. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Wilcox  county; 
G.  G.  Smith,  Judge. 

Action  by  the  Walton  Guano  Gompany 
against  J.  M.  McCall  and  others.  From  a 
Judgment  in  favor  of  defendants,  plaintiff 
brings  error.    Reversed. 

Hal  Lawson  and  Bldrldge  Gutts,  for  plain- 
tiff in  error.  J.  L.  Bankston  and  Bankston 
.&  Gannon,  for  defendants  in  emMr. 


LBWIS,  J.  This  was  a  suit  brought  In 
the  county  court  of  Wilcox  county  against 
the  defendants  upon  a  promissory  note  given 
for  $256  for  a  certain  quantity  of  guano 
bought  by  defendants  from  plaintiff.  The 
suit  was  for  a  balance  of  $47.30  due  on  the 
note,  besides  interest  and  attorney's  fees. 
Upon  the  note  were  divers  credits,  which 
seem  to  have  reduced  the  principal  amount 
to  the  amount  sued  for.  To  the  suit  an  an- 
swer was  filed,  denying  ;that  there  was  any- 
thing due  on  the  note,  and  claiming  that  de- 
fendants had  fully  paid  to  one  Nasworthy, 
agent  of  plaintiff,  besides  the  credits  ap- 
pearing on  the  note,  the  following  items: 
January  5,  1886,  tie  timber,  $42.57;  Mardi, 
1806,  100  bushels  cotton  seed,  $12.50;  No- 
vember, 1894,  17  cross-ties,  $2.06.  The  case 
was  appealed  to  the  superior  court  of  Wil- 
cox county,  and,  after  the  evidence  was  In- 
troduced, the  Jury  returned  a  verdict  for  de- 
fendants. Plaintiff  moved  for  a  new  trial 
upon  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  the  evidence,  and 
excepts  to  the  Judgment  of  the  court  below 
oyerruling  this  motion.  Plaintiff  introduced 
in  eyi4ence  the  note  sued  upon,  and  closed  its 
case.  The  testimony  in  behalf  of  defendants 
was  substantially  as  follows:  Nasworthy 
sold  guano  in  1894,  and  defendants  bought 
guano  from  him,  giving  the  note  sued  on.  It 
seems  that  Nasworthy  was  an  agent  of  plain- 
tiff for  the  sale  of  guano.  At  various  times 
defendants  made  payments  to  Nasworthy  in 
property  as  shown  by  the  credits  on  the  note. 
These  payments  were  credited  on  the  note, 
and  he  always  had  the  note  when  the  pay- 
ments were  made.  Defendants  had  never 
heard  that  plaintiff  was  engaged  In  buying 
and  selling  ties,  and  they  did  not  know 
whether  It  was  engaged  in  that  business  or 
not.  In  addition  to  the  credits  that  appear- 
ed on  the  note,  in  the  fall  of  1891  or  first  of 
1896  one  of  the  defendants  paid  Nasworthy 
in  cross-ties  to  the  amount  of  $42.57,  which 
he  agreed  to  credit  on  the  note,  but  he  never 
did  so.  Nasworthy  was  at  that  time  engaged 
in  cutting  and  shipping  cross-ties,  and  was 
buying  cross-ties  from  others.  He  had  these 
cross-ties  cut  Defendants  did  not  know  that 
he  expected  to  ship  them  to  plaintiff.  An- 
other defendant  testified  that  he  paid  Nas- 
worthy 100  bushels  of  cotton  seed  at  12^ 
cents  per  bushel,  who  stated  that  he  would 
credit  the  value  of  this  cotton  seed,  to  wit 
$12.60,  on  the  note.  It  was  not  knovrn  that 
the  cotton  seed  was  to  be  shipped  to  plain- 
tiff. They  were  simply  sold  to  Nasworthy, 
with  an  agreement  on  his  part  that  they 
were  to  be  credited  upon  the  note.  Another 
defendant  testified  that  he  paid  Nasworthy 
17  cross-ties  at  18  cents  each;  that  Nas- 
worthy was  at  that  time  engaged  in  the 
cross-tie  business.  There  was  no  agreement 
that  these  ties  were  to  be  shipped  to  phiin- 
tiff.  They  were  simply  bought  by  Naswor- 
thy with  an  agreement  that  he  would  credit 
them  on  the  note.    The  note  was  turned  over 
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to  plalntilTB  attorney  tox  taXX  by  Nasworthy. 
1*  2k  8,  4.  We  do  not  tbink  tlie  evidence  In 
this  oue  was  anfllcient  to  sustain  a  verdict 
for  tbe  defendants.  An  agency  to  sell  does 
not  necessarily  carry  with  it  authority  to 
collect  The  evidence  clearly  established 
that  the  party  with  whom  the  defendant  dealt 
was  an  agent  of  the  plaintiff  for  the  sale  of 
its  guano,  but  there  Is  nothing  in  the  testi- 
mony to  show  that  he  was  its  general  agent 
to  collect  these  debts.  There  was,  however, 
proof  tliat  he  had  this  note  in  his  possession, 
and  that  he  made  the  entry  of  credits  whidi 
appear  thereon.  There  Is  no  dispute  about 
these  credits,  but  the  fact  that  this  agent  liad 
occasionally  received  partial  payments  upon 
a  promissory  note  is  not  proof  of  his  authori- 
ty to  receive  the  credits  claimed  In  the  de- 
fendants' answer  to  have  been  paid  in  ad- 
dition to  what  appears  on  the. note.  It  seems 
those  payments  were  made  by  sales  of  prop- 
erty to  Nasworthy  for  his  individual  use  and 
purpose.  There  was  no  evidence  that  Nas- 
worthy then  had  the  note  at  all,  or  that  the 
property  ever  reached  the  hands  of  the  plain- 
tiff, or  was  ever  bought  for  the  plaintiff. 
As  a  general  role»  a  special  agent  or  attorney 
to  collect  a  debt  is  not  authorized  to  receive 
anything  as  a  payment  thereon  except  ac- 
tual cash,  and  a  payment  to  him  by  settling 
his  Individual  debt  or  turning  over  property 
to  be  used  by  him  would  not  be  a  payment 
to  his  principal.  Kaiser  v.  Hanoock,  106  Ga. 
217,  82  S.  E.  123;  Hodgson  v.  Raphael,  105 
6a.  480,  80  S.  B.  416;  Sonnebom  v.  Moore, 
105  Ga.  407,  80  S.  B.  947;  Bank  v.  Tuck,  06 
Ga.  456,  28  8.  B.  467;  Mitchell  v.  Prlntup, 
68  Ga.  677;  Bostick  v.  Hardy,  80  Ga.  836. 
When  these  defendants,  therefore,  claim  to 
have  made  payments  on  the  note  by  selling 
to  this  agent  for  his  individual  use  cross-ties 
and  cotton  seed,  diligence  would  require  of 
them  to  find  out  whether  or  not,  to  say  the 
least  of  it,  he  had  the  note  for  collection  at 
the  time;  and  even  this  would  not  have 
bound  the  principal  without  some  special  au- 
thority given  the  agent  to  receive  payments 
in  this  way.  The  evident  purpose  of  de- 
fendants was  to  cancel  the  note  by  selling  to 
the  agent  property  for  his  own  use,  and  not 
that  of  his  principal,  and,  of  course,  without 
ratification  of  the  principal,  such  method  of 
payment  would  not  constitute  a  valid  credit 
upon  the  note.  There  was  not  only  no  evi- 
dence of  the  ratification  by  plaintiff  of  these 
payments  insisted  upon  by  defendants,  but 
not  even  any  proof  that  plaintiff  had  any 
knowledge  that  any  such  payments  were  ever 
made,  or  ever  derived  any  benefit  therefrom. 
See  the  case  of  De  Vaughn  v.  McLeroy  (Ga.) 
10  S.  B.  211,  where  it  Is  said,  "To  bind  a 
person  by  a  ratification  of  an  illegal  or  void 
act,  it  must  be  shown  that  such  person  had 
full  knowledge,  at  the  time  of  the  alleged 
ratification,  of  the  facts  which  make  such 
act  illegal  or  void."  We  therefcNre  conclude 
that  the  defense  of  payment  set  up  in  the 
present  case  was  not  sustained  by  evidence, 


and  the  court  erred  in  not  setting  aside  the 
verdict  returned  in  favor  of  defendants. 
Judgment  reversed.  All  the  Justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 


WARD  V.  RBASOB. 


(M  Va.  S99} 


(Supreme  Court  of  Appeals  of  Virginia.    June 
28,  1900.) 

MAUCIOUS  PROSBGUnON— AOQUrrTALi-NOLLB 
PROSEQUI— DISMISSAI^-COMPUAIMT. 
A  complaint  in  an  action  for  malidoui 
prosecution  which  alleges,  as  the  termination  of 
such  prosecution,  that  it  was  dismissed  by  a 
justice  of  the  peace  without  hearing  any  evi- 
dence, is  bad  on  demurrer;  for  such  dismissal 
was  equivalent  to  the  entry- of  a  nolle  prose- 
qui, which  Is  not  such  an  acquittal  of  the  of- 
feuse  charged  as  will  enable  the  defendant  to 
maintain  this  action. 

Error  to  circuit  court,  Lee  county. 

Action  by  one  Ward  against  one  Reasor 
for  malicious  prosecution.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  brings  error.    Affirmed. 

Duncan  &  Hyatt  and  Bullitt  &  Kelly,  for 
plaintiff  in  error.  R.  T.  Irvine  and  Penning- 
ton Bros.,  for  defendant  in  error. 

QARDWBLL,  J.  This  is  a  writ  of  error 
awarded  the  plaintiff  in  error  to  a  judg- 
ment of  the  circuit' court  of  Lee  county  ren- 
dered against  him  on  behalf  of  the  defend- 
ant in  error  in  an  action  for  malicious  pros- 
ecution. 

The  sole  question  for  decision  is  whether 
or  not  the  court  below  erred  in  sustaining 
the  defendant  in  error's  demurrer  to  the 
declaration  filed  by  the  plaintiff  In  error. 

There  are  two  counts  In  the  declaration, 
and  it  appears  that  the  defendant  In  error 

on  the day  of ,  1808,  caused  to 

be  issued  by  one  J.  D.  Ollinger,  one  of  the 
Justices  of  the  peace  in  and  for  the  county 
of  Lee,  a  warrant  charging  the  plaintiff  In 
error  with  having  feloniously  stolen  three 
certain  hogs,  the  property  of  the  defendant 
In  error;  that  the  plaintiff  in  error  was  ar- 
rested and  brought  before  the  said  Justice, 
who  required  him  to  give  bond,  with  se- 
curity, in  the  penalty  of  $300,  for  his  ap- 
pearance for  trial  before  said  Justice,  or 
such  other  Justice  of  said  county  as  might 

be  then  there  on  the  day  of  ^ 

1898;  that  the  plaintiff  in  error  on  the  day 
named  appeared  before  one  James* Smith, 
another  of  the  Justices  of  the  peace  for  the 
county  of  Lee,  who,  without  hearing  any 
evidence  whatever  as  to  the  guilt  or  inno- 
cence of  the  plaintiff  In  error  of  the  offense 
charged  In  the  warrant,  discharged  him, 
and  dismissed  the  warrant 

The  ground  upon  which  the  demurrer  was 
sustained  Is  that  the  declaration  does  not 
sufficiently  allege  the  termination  of  the 
prosecution;  that  is,  that  it  ended  in  the 
final  acquittal  and  discharge  of  the  accused. 
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The  allegation  of  the  first  count  oC  the  dec- 
laration on  this  anbject  is: 

'*Wlthont  the  Introduction  of  any  testi- 
mony, the  said  defendant  had  the  said  Jus- 
tice to  dismiss  said  warrant,  and  the  said 
defendant  has  not  further  prosecuted  his 
said  complaint,  but  has  deserted  and  aban* 
doned  the  same,  and  the  said  complaint  and 
prosecution  is  now  wholly  ended." 

The  allegation  of  the  second  count  is: 
"The  said  defendant,  without  the  introduc* 
tlon  of  any  testimony  against  the  plaintiif, 
and  without  giving  to  the  said  plaintiff  the 
opportunity  of  defending  himself  against 
said  false  and  malicious  charge  and  show- 
ing his  innocence  therein,  caused  said  plain- 
tiff to  be  discharged,  and  not  prosecuted  for 
said  offense." 

Counsel  for  the  plaintiff  in  error  say  that 
the  action  taken  before  the  Justice—the  dis- 
missal of  the  warrant— was  equivalent  to  a 
nolle  prosequi,  and  contend  that  it  is  a  final 
determination  of  that  prosecution,  whereby 
this  action  may  be  maintained. 

There  are  a  number  of  decisions  by  courts 
of  other  states  holding  that  a  nolle  prosequi 
is  sufiicient  to  maintain  an  action  of  ma- 
licious prosecution,  but  the  text  writers,  as 
far  as  we  have  been  able  to  investigate, 
oold  the  contrary  view.  Mr.  Greenleaf  (2 
Greenl.  Bv.  S  452)  says:  ''It  must  appear 
that  the  prosecution  is  at  an  end.  If  it  was 
a  criminal  prosecution,  it  must  appear  that 
the  plaintiff  was  acquitted  of  the  charge. 
It  Is  not  enough  that  the  indictment  was 
ended  by  the  entry  of  a  nolle  prosequi.** 

Burks,  J.,  In  Scott  v.  Shelor,  28  Grat.  891, 
quotes  with  approval  1  Hilliard  on  Torts: 
"Although  an  action  cannot  be  maintained 
unless  the  plaintiff  has  been  fully  acquitted, 
and  a  nolle  prosequi  is  not  suflicient,  the 
plaintiff  is  not  bound  to  prove  that  he  was 
acquitted  by  the  Jury  promptly,  without 
hesitation,  delay,  or  deliberation.'* 

The  doctrine  that  the  plaintiff  must  allege 
and  prove  that  he  was  fully  acquitted,  and 
that  a  nolle  prosequi  is  not  sufiScient,  is  sus- 
tained by  our  own  eminent  text  writers.  4 
Minor,  Inst  478;   Bart.  Law  Prac.  183. 

In  Scott  V.  Shelor,  iupra,  where  there 
was  a  verdict  and  Judgment  for  the  plaintiff 
for  a  malicious  prosecution,  and  the  Judg- 
ment was  affirmed  by  this  court,  the  opinion 
says:  "To  have  warranted  the  verdict  of 
tbe  Jury,  it  must  have  been  proved  on  the 
part  of  the  plaintiff— First,  that  the  prosecu- 
tion alleged  in  the  declaration  had  been  set 
on  foot  and  conducted  to  its  termination,  and 
tbat  St  ended  hi  the  final  acquittal  of  the 
plaintiff,"  etc.  Womack  v.  Circle,  82  Grat, 
335.  In  the  last-named  case  a  peace  war- 
rant had  been  sworn  out  by  the  defendant 
against  the  plaintiff,  and,  upon  hearing  tbe 
evidence  adduced  for  and  against  the  accus- 
ed, the  Justice  required  her  to  enter  into 
bond  with  security  to  keep  the  peace  for  one 
year;  and  she  appealed  to  the  county  court, 
where  the  attorney  for  the  commonwealth 


abandoned  and  dismissed  the  prosecution. 
Circle  then  tnstltnted  her  suit  against  Wo- 
mack for  malicious  prosecution,  and  obtain- 
ed a  verdict  and  Judgment  Upon  a  writ  of 
error  to  this  court  the  Judgment  was  set 
aside  for  misdirection  of  the  Jury  by  instruc- 
tions, and  a  new  trial  awarded.  It  was  said 
by  Anderson,  J.,  in  the  opinion:  "The  attor- 
ney for  the  commonwealth  was  not  the  ar- 
biter of  the  guilt  or  innocence  of  the  ac- 
cused, and  his  opinion,  however  honestly 
formed,  was  not  evidence  of  her  guilt  or  in- 
nocence. A  Judgment  so  obtained,  not  upon 
evidence,  but  upon  an  abandonment  of  the 
prosecution  by  the  commonwealth's  attor- 
ney, could  not  establish  the  Innocence  of  the 
plaintiff  in  this  suit,  and  lay  the  founda- 
tion for  this  action.  Much  less  would  it 
show  want  of  probable  cause  for  the  prose- 
cution; and,  it  most  probably  having  in- 
fluenced the  verdict  of  the  Jury,  the  Judg- 
ment should  be  reversed  on  that  ground." 

The  opinion  cites  Bacon  v.  Towne,  4  Gush. 
217,  where  it  was  held  that  a  discharge  from 
an  indictment  by  a  nolle  prosequi  is  not  suf- 
ficient to  maintain  an  action  of  malicious 
prosecution,  and  that  the  mere  abandonment 
of  the  prosecution,  and  the  acquittal  of  the 
accused,  are  no  evidence  of  a  want  of  prob- 
able cause.  The  opinion  in  that  case,  by 
Shaw,  G.  J.,  says: 

"It  must  appear,  before  this  action  will 
lie,  that  the  defendant  in  the  indictment  has 
been  fully  acquitted." 

Notwithstanding  the  warrant  in  the  case 
at  bar  charges  that  the  larceny  committed 
was  felonious,  the  Justice  before  whom  the 
accused  (defendant  In  error)  was  brought  for 
trial  was  clothed  with  power  to  convict  or 
acquit  him  upon  hearing  the  evidence.  Tbe 
offense  charged  in  the  warrant  is  a  misde- 
meanor, under  our  statute;  the  word  "feloni- 
ously" being  used  to  characterize  the  intent 
with  which  the  taking  and  carrying  away 
were  done,— a  felonious  Intent  being  an  es- 
sential Ingredient  In  the  crime  of  larceny, 
whether  grand  or  petit,  distinguishing  it 
from  a  mere  trespass.  Wolverton  v.  Com.,  75 
Va.  911. 

In  this  case,  therefore,  the  Justice,  with 
full  power,  upon  hearing  the  evidence,  to 
convict  or  acquit  the  defendant  in  error  of 
the  charge  made  in  the  warrant,  without 
hearing  any  evidence,  dismissed  the  warrant 
and  discharged  him.  This  action  amounted 
to  no  more  than  the  assent  of  the  Justice  to 
a  cessation  of  the  proceedings,  without  any 
examination  whatever  of  the  cause  upon  its 
merits.  It  was  the  equivalent  of  a  nolle 
prosequi,— nothibg  more,— and  could  not  es- 
tablish the  innocence  of  the  defendant  in  er- 
ror, nor  show  want  of  probable  cause  for  the 
prosecution. 

The  case  of  Jones  v.  Finch,  84  Va.  207,  4 
S.  B.  342,  very  much  relied  on  by  counsel 
for  defendant  in  error,  was  a  similar  action 
to  this;  and  it  was  there  held  that  a  dis- 
charge of  the  accused,   brought  before   a 
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commissioiier  of  the  United  States  court  np- 
on  the  charge  of  robbing  the  United  States 
mail  (the  commissioner  being  clothed  with 
the  power  to  send  the  accused  on  for  trial 
or  discharge  him),  was  a  sufficient  termina- 
tion of  the  prosecution  to  maintain  an  action 
of  malicious  prosecution;  but  the  court,  in 
reaching  that  conclusion,  emphasizes  the  fact 
that  the  declaration  alleged  that  the  com- 
missioner discharged  the  accused  and  dis- 
missed the  warrant  upon  hearing  the  evi- 
dence.   That  is  not  this  case. 

While  the  declaration  here  does  allege  that 
the  prosecution  upon  which  this  action  Is 
founded  '*l8  now  wholly  ended,"  it  1&  but 
an  allegation  of  a  conclusion  of  law,  not 
warranted  by  the  facts  recited  and  upon 
which  it  is  made.  They  do  not  convey  the 
idea  of  trial  and  acquittal,  but  import  only 
a  cessation  of  the  proceedings,  without  any 
examination  whatever  of  the  case  upon  its 
merits,  and  it  was,  therefore,  no  bar  to  the 
institution  of  another  prosecution  for  the 
same  offense.    McCann  v.  Com.,  14  Grat.  570. 

We  are  of  opinion  that  there  is  no  error  in 
the  Judgment  complained  of,  and  it  is  affirm- 
ed. 

RIELY,  J.,  absent 


(98  Va.  892) 

SANDS'  ABM'R  et  aL  v.  DURHAM. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

28,  1900.) 

PARTNERSHIP— JUDGMENTS— PAYMENT  BY 
ONE  PARTNER— SUBROGATION— PUR- 
CHASER—STATUTES. 

1.  Where  one  partner  has  paid  judgments 
against  the  partnership,  he  is  not  entitled  to 
subrogation  to  the  security  of  the  judgment,  in 
the  absence  of  an  agreement  of  the  partners 
creating  the  relation  of  principal  and  surety 
between  them,  since  the  partners  are  equally 
liable  for  partnership  debts. 

2.  Where  judgments  against  a  partnership 
are  paid  by  one  partner  without  an  agreement 
making  him  a  surety  for  his  co-partners,  such 
judgment  cannot  be  enforced  by  him  against 
the  property  of  a  co-partner  in  the  hands  of  a 
purchaser. 

3.  Code,  S  2855,  mailing  partnership  debts 
joint  and  several,  does  not  change  the  rule  that 
one  partner  who  pays  a  partnership  debt  out 
of  his  private  means  is  not  entitled  to  be  sub- 
rogated to  the  creditor's  right  without  an 
agreement  maldng  blm  a  surety  for  his  co-part- 
ner. 

Appeal  from  circuit  court,  Giles  county. 

Suit  by  John  H.  Durham  against  D.  L. 
Whittalcer,  D.  A.  Early,  and  A.  J.  Sands'  ad- 
ministrator. Decree  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

Wysor  &,  Gardner,  for  appellants.  W.  J. 
Henson  and  S.  W.  Williams,  for  appellee. 

CARDWELL,  J.  In  the  year  1886,  John  H« 
Durham,  D.  L.  Whlttaker,  and  D.  A.  Early 
formed  a  partnership  for  conducting  a  mer- 
cantile business  in  Giles  county,  under  the 
style  and  firm  name  of  D.  L.  Whlttal^er  & 
Co.  Whlttaker  furnished  the  capital  of  a 
stock  of  goods  amounting  to  13,000,  which 


he  was  to  get  back  out  of  the  concern,  and 
they  were  to  be  equal  partners,  dividing 
equally  the  profits  and  losses.  The  firm,  after 
doing  an  unsuccessful  business,  dissolved  in 
October,  1887,  by  selling  out  their  stock  of 
goods  to  one  G.  L.  Bane.  Judgments  had 
been  obtained  against  the  firm,  which  were 
unpaid,  and  many  outstanding  dalms  not  in 
Judgment  were  also  against  the  firm.  The 
accounts,  notes,  etc.,  were  turned  over  to  J. 
H.  Durham  for  collection.  He  collected  all 
he  could,  and  applied  the  collections  to  the 
firm  debts,  and  the  residue  of  the  Judgments 
against  the  firm  he  paid  out  of  his  own 
means.  These  Judgments  were  duly  docketed 
on  the  lien  docket  of  Giles  county  court,  and 
were  not  marked  satisfied.  Durham  brought 
this  suit  in  October,  1885,  for  a  settlement  of 
the  partnership  accounts,  and  not  only  to 
have  contribution  from  his  partners,  Whlt- 
taker and  Early,  but  to  be  subrogated  to  the 
hen  of  the  Judgments  which  he  had  paid  out 
of  his  private  means  to  the  extent  his  part- 
ners might  fall  In  arrears  to  him  on  settle- 
ment, and  to  subject  the  lands  owned  by 
Early  at  the  time  of  the  rendition  and  docket- 
ing of  the  Judgments  against  the  firm  to  the 
extent  that  Early  might  be  Indebted  to  him 
on  the  settlement  Early  and  wife  having 
on  the  5th  of  March,  1880,  sold  and  conveyed 
to  Mrs.  Ann  J.  Sands  three  small  tracts  of 
land  in  Giles  county,  five-eighths  of  which 
belonged  to  Early,  and  the  remaining  three- 
eighths  to  his  wife,  complainant  claimed  the 
right  by  .  subrogation  to  subject  the  five* 
eighths  interest  In  those  lands,  formerly  own- 
ed by  Early,  to  the  payment  of  one-half  of 
the  Judgments  against  the  firm  discharged 
by  comphiinant  out  of  his  private  means, 
amounting  to  $4,574.87;  the  other  partner^ 
Whlttaker,  being  insolvent. 

The  circuit  court  decreed  that  Durham  was 
entitled  by  subrogation  to  the  rights  of  the 
Judgment  creditors  whose  Judgments  he  had 
paid  off,  and  subjected  to  the  payment  of  one- 
half  of  them  to  Durham,  not  only  the  prop- 
erty owned  by  Early  at  the  time  of  his  deatlu 
but  the  five-eighlhs  interest  in  the  land  which 
he  had  conveyed  to  Mrs.  Sands  in  March, 
1890.  From  this  decree  the  administrator  and 
heirs  of  Mrs.  Sand8>  who  had  died,  obtained 
an  appeal  to  this  court 

It  is  well  settled  that  one  partner  who  has 
paid  out  of  his  own  means  debts  of  a  partner- 
ship of  which  he  Is  a  member  may.  upon  a 
settlement  of  the  partnership  accounts,  have 
contribution  from  the  other  partners  of  their 
due  proportion  of  the  debts  so  paid.  It  Is 
also  well  settled  that,  where  one  In  the  situa- 
tion of  surety  pays  the  debt  of  him  who  is 
primarily  liable,  equity  will  put  him  in  the 
place  of  the  creditor  whose  debt  he  has  dis- 
charged, and  give  him  the  benefit  of  the  se- 
curities which  the  creditor  hss  obtained  trom 
the  principal  debtor,  and,  though  no  assign- 
ment is  actually  made,  equity  treats  it  as 
having  been  done.  Onibbs  v.  Wysors*  82 
Grat  120. 
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Subrogation  is  the  equity  by  whldi  m  per- 
son wbo  Is  secondarily  liable  for  a  debt,  and 
has  paid  the  same,  is  put  in  the  place  of  the 
creditor,  so  as  to  entitle  him  to  make  use  of 
all  the  securities  and  remedies  possessed  by 
the  creditor.  In  order  to  enforce  the  right  of 
exoneration  as  against  the  principal  debtor 
in  the  same  rank  with  himself.  To  entitle  a 
party  to  subrogation,  his  equity  must  be 
strong  and  his  case  clear.  It  is  an  equity  call- 
ed into  existence  for  the  purpose  of  enabling 
a  party  secondarily  liable,  but  who  has  paid 
the  debt,  to  reap  the  benefit  of  any  securities 
which  the  creditor  may  hold  against  the 
principal  debtor,  and  by  the  use  of  which  the 
party  paying  may  then  be  made  whole.  Bisp. 
Eq.  393.  But  says  this  learned  author  (page 
396):  "The  principle  of  subrogation  is  a  gen- 
eral one,  and  will  apply  to  every  instance 
<exoept  in  the  case  of  a  mere  stranger)  where 
one  man  has  paid  a  debt  for  which  another 
is  primarily  liable.  The  right  will  not,  how- 
ever, exist  between  parties  who  are  equally 
bound;  as,  for  example,  co-partners,  co-ob- 
ligors, and  co-contractors,  except,  of  course, 
by  virtue  of  a  special  contract  Such  special 
contract  may  exist,  for  example,  where  an 
outgoing  partner  takes  a  covenant  from  the 
remaining  members  of  the  firm  to  pay  the 
partnership  debts  and  save  him  harmless^ 
He  stands,  under  these  circumstances.  In  the 
position  of  a  surety,  and  may  be  subrogated 
to  the  remedies  of  the  creditor,  if  the  cove- 
nant be  not  fulfilled/' 

A  partner  who  retires  from  the  firm,  and 
for  a  valuable  consideration  Is  Indemnified 
by  the  remaining  partners  against  all  debts 
and  liabilities  of  the  firm,  will*  in  equity  be 
considered  «a  surety  for  them,  and  sub- 
rogated to  the  rights  of  the  creditor  to 
whom  he  has  been  compelled  to  pay  a  firm 
debt  24  Am.  &  Bng.  Bnc.  Law,  237. 
Among  the  authorities  cited  in  support  of 
this  text  is  the  case  of  Bucbainan  v.  Clark, 
10  Grat  164. 

In  that  case  G.,  B.  &  K.  were  principal 
obligors  in  a  bond.  B.  and  K.  put  money 
in  the  hands  of  G.  to  pay  the  bond,  and  he 
bound  himself  to  pay  it,  but  failed  to  do  so, 
and  became  insolvent  A  Judgment  was  re- 
covered on  the  bond  against  the  three,  and 
B.  paid  it  After  the  judgment  G.  conveyed 
his  land  to  S.  to  secure  a  debt  due  to  him 
and  another  debt  due  to  G.  Upon  a  bill  by 
B.  and  K.  against  S.  and  0.  to  subject  the 
land  conveyed  in  the  deed  to  S.  to  satisfy 
the  debt  B.  had  paid,  the  court  held  that  it 
was  competent  for  G.,  B.  &  K.  to  contract 
that,  as  between  themselves,  G.  should  be 
the  principal,  and  B.  and  K.  his  sureties, 
and  that  this  had  been  done;  that  as  be- 
tween B.,  K.,  and  G.  the  former  were  enti- 
tled to  be  subrogated  to  the  lien  of  the 
judgment  creditor  upon  the  land;  and  that 
they  were  equally  entitled  as  against  pur- 
i*hasers  from  G.,  who  did  not  show  a  bet- 
ter equity.  The  opinion  of  the  court  rec^ 
ognlzes  that  partners  ordinarily  do  not  have 


the  right  of  subrogation  to  the  rights  of  the 
firm's  creditor  holding  a  security  for  a  debt 
of  the  firm  paid  by  one  of  the  partners  out 
of  his  own  means,  and  puts  its  adjudication 
in  that  case  whereby  B.  and  K.  wece  sub- 
rogated to  the  rights  of  the  judgment  cred- 
itor, whose  judgment  they  paid,  solely  up- 
on the  ground  that  B.  and  K.  and  G.  had 
contracted  that,  as  between  themselves,  G. 
should  be  the  principal,  and  B.  and  K.  his 
sureties,  in  the  debt;  for  the  opinion  says: 
"As  between  the  partners  and  the  creditor, 
they  were  all  equally  bound,  and  no  under- 
standing and  agreement  between  themselves 
could  change  that  relation  so  as  to  impair 
his  right  But  there  was  nothing  in  that 
relation  which  would  prevent  the  partners, 
as  between  themselves,  from  assuming  the 
relation  of  principal  and  securities." 

The  ground  upon  which  some  of  the  ad- 
judicated cases  hold  that  a  partner  of  a 
losing  concern,  paying  a  debt  of  a  lien  cred- 
itor of  the  firm,  cannot  have  subrogation  to 
the  rights  of  the  creditor.  Is  that  payment 
by  a  co-principal  extinguishes  the  debt,  and 
leaves  no  right  of  subrogation.  It  is  more 
accurately  stated  by  Strong,  J.,  in  the  well- 
considered  case  of  McCormick's  Adm'r  v. 
Irwin,  35  Pa.  St  111,  thus:  '^he  reason 
why  subrogation  Is  not  allowed  to  one  part- 
ner as  against  his  co-partner,  or  to  one 
merely  a  johit  debtor  as  against  his  co- 
debtor,  is  because,  as  between  them,  there 
is  no  obligation  to  pay  the  debt  resting  up- 
on one  superior  to  that  which  rests  upon 
the  other."  See,  also,  Dering  v.  Earl  of 
Winchelsea,  1  Lead.  Gas.  Eq.  148,  pt  1,  and 
Sheld.  Subr.  Si  170,  171. 

Counsel  for  appellee  contends  that  the 
rule  is  changed  by  the  statute  (Code,  i  2865) 
passed  in  1849,  whereby  partnership  debts 
are  now  joint  and  several;  and  also  cites 
Morris'  Adm'r  v.  Morris'  Adm'r,  4  Grat  298, 
in  support  of  the  further  contention  that,  be- 
cause the  partnership  debts  are  now  joint 
and  several,  one  partner  who  pays  ofT  the 
creditor's  debt  with  his  own  private  means 
is  entitled  to  be  subrogated  to  the  cred- 
itor's right  That  case  only  held  that  a  sur- 
viving partner,  having  paid  the  partnership 
debts  of  a  losing  concern,  is  entitled  to  be 
substituted,  for  the  amount  that  the  estate 
of  the  deceased  is  indebted  to  him  on  that 
account,  to  the  rights  of  the  creditors  of  the 
firm  whose  debts  he  has  paid;  that  is,  the 
surviving  partner  paying  the  debts  is  enti- 
tled to  share  in  the  separate  estate  of  the 
deceased  partner.  But  this,  as  was  said  by 
Sheldon  in  his  work  on  Subrogation  (section 
171,  supra),  is  upon  the  ground  that  by  vir- 
tue of  the  partnership  agreement  to  contri- 
bute to  losses  the  partner  paying  a  firm  debt 
out  of  his  private  property  may  in  equity 
enforce  contribution  from  his  co-partner, 
rather  than  by  way  of  subrogation.  In  oth- 
er words,  the  doctrine  of  subrogation  does 
not  ordinarily  apply  as  between  co-partners, 
though  the  right  exists  to  have  contribution 
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from  each  other,  where  one  has  paid  out  of 
his  private  means  a  debt  of  the  firm,  which 
\B  not  repaid  to  him  out  of  the  social  as- 
sets. To  entitle  a  partner,  paying  out  of 
his  private  means  debts  against  the  firm,  to 
be  subrogated  to  the  rights  of  the  creditors 
whose  debts  be  has  so  paid,  the  relations 
ordinarily  existing  between  co-partners 
must  have  been  changed  by  an.  agreement 
between  them  whereby  they  assumed  the 
relation  of  principal  and  surety.  Buchanan 
V.  Clark  and  other  authorities,  supra. 
There  was  no  such  agreement  in  the  case  at 
bar,  and  appellee  was  therefore  not  entitled 
to  be  subrogated  to  the  rights  of  the  Judg- 
ment creditors  whose  Judgments  against  the 
firm  of  D.  L.  Whittaker  &  Co.  he  paid. 

Much  stress  is  laid  by  counsel  for  appel- 
lee upon  the  constructive  notice  to  Mrs. 
Sands  of  the  rendition  and  docketing  of 
these  Judgments,  and  the  actual  notice  she 
is  claimed  to  have  had  when  she  bought  the 
land  from  Early;  but  leaving  out  of  view 
the  testimony  going  to  show  that  she  was 
misled  by  the  statements  made  by  appellee 
to  her  agent.  Hall,  who  purchased  the  land 
for  her,  and  conceding  that  she  had  both 
constructive  and  actual  notice  of  the  Judg- 
ments at  the  time  of  the  purchase,  it  does 
not  alter  the  case:  for  she  may  have  ac- 
tually known  of  the  existence  of  the  Judg- 
ments on  the  docket,  yet  she  also  knew  that 
they  were  Judgments  against  the  partner- 
ship of  D.  L.  Whittaker  &  Co.,  that  each 
member  of  the  firm  was  primarily  bound 
for  their  payment,  and  that  appellee  was 
solvent.  The  only  risk  she  ran  in  taking  a 
conveyance  of  Early's  portion  of  the  land 
from  Early  and  wife  was  that  the  Judg- 
ments would  not  be  paid  by  the  firm  or  ei- 
ther of  the  partners,  and  could  not  be  made 
out  of  either  of  them.  They,  however,  hav- 
ing been  paid  by  appellant,  without  a  spe- 
cial contract  or  agreement  changing  the  re- 
lations ordinarily  existing  between  co-part- 
ners, whereby  he  became  surety  for  the  oth- 
er partners,  are  no  longer  enforceable  on 
the  lands  aliened  by  Early  to  Mrs.  Sands. 
Therefore  the  decree  appealed  from,  in  so 
far  as  it  holds  the  contrary,  is  erroneous, 
and  will  be  reversed  and  annulled,  and  the 
cause  remanded  to  the  circuit  court  for  such 
further  proceedings  herein  as  may  appear 
proper,  in  accordance  with  the  views  ex- 
pressed In  this  opinion. 

RIEIrT,  J.,  absent 

(98  Va.  877) 

REPASS  V.  MOORB. 

(Snpreme  Court  of  Appeals  of  Virginia.    June 

21,  1900.) 

TAXATION— PAYING    ANOTHER'S    TAXES— SUB- 
ROGATION. 
Where   a   county   treasurer,    without  any 

SreviouB  request  or  subsequent  promise  of  in- 
emnity,  voluntarily  paid  taxes  on  the  land  of 
another,  he  was  not  entitled  to  be  subrogated 
to  the  rights  of  the  state  and  county. 


Appeal  from  circuit  court,  Wythe  county. 

Oreditors*  snit  by  J.  Winton  Repass  and 
others  against  R.  R.  Moore.  From  a  de- 
cree refusing  to  subrogate  Repass  to  the 
rights  of  the  state  and  county  in  delinquent 
taxes  on  defendant's  land,  he  appeals.  Af- 
firmed. 

0.  B.  Thomas  and  W.  B.  Kegley,  for  ap- 
pellant   J.  CL  Wysor,  for  appellee. 

KEITH,  P.  The  case  before  us  is  the  se- 
quel of  that  reported  in  96  Va.  147,  90  S. 
E.45&  Repass,  who  was  treasurer  of  Wythe 
county,  paid  certain  taxes  due  by  Moore  for 
the  years  1884,  1885,  1886,  and  asked  to  be 
subrogated  to  the  lien  of  the  county  and 
state.  The  case  was  then  reversed  and  re- 
manded to  the  circuit  court,  that  Repass 
might  be  given  an  opportunity  to  prove  his 
claim;  the  court  being  of  opinion  that,  if  he 
paid  the  taxes  under  circumstances  which 
entitled  him  to  be  subrogated  to  the  rights 
of  the  state  and  county,  it  wonld  be  gross 
Injustice  to  shut  him  ott  from  the  oppor- 
tunity of  producing  such  proof. 

The  question  before  us  has  never  been  di- 
rectly decided  by  this  court  In  Lipscomb's 
Adm'r  v.  Littlepage's  Adm'r,  1  Hen.  A  M. 
453,  a  sheriff  who  Indulged  the  taxpayer, 
who  in  consideration  thereof  agreed  to  In- 
demnify him  by  paying  all  damages  which 
the  commonwealth  might  recover  in  conse- 
quence of  his  failing  in  due  time  to  pay  the 
taxes  into  the  .treasury,  recovered  a  judg- 
ment at  law  for  such  taxes,  with  lawful  In- 
terest. The  defendant  in  this  judgment 
came  into  a  court  of  equity  alleging  that 
the  verdict  at  common  law  was  obtained 
by  surprise;  that  he  could,  as  he  thought, 
have  satisfied  the  jury  that  nothing  was 
due,— and  he  therefore  prayed  an  injunction 
to  the  judgment  and  for  general  relief. 
The  chancellor,  being  of  opinion  that  it  was 
contrary  to  public  policy  to  permit  a  sheriff 
to  recover  for  taxes  paid  by  him  in  order 
to  Indulge  the  taxpayer,  perpetuated  the  In- 
junction to  the  judgment.  This  decree  was 
reversed  in  this  court  consisting  at  the  time 
of  three  judges,  of  whom  Judge  Tucker  dis- 
sented in  an  earnest  and  able  opinion.  He 
considered  the  agreement  on  the  part  of  the 
taxpayer  to  indemnify  the  sheriff  for  the  In- 
dulgence extended  him  in  the  collection  of 
taxes  a  contract  in  violation  of  public  pol- 
icy. "It  is,"  said  he,  "destructive  of  the 
revenue*  ruinous  to  all  public  creditors,  per- 
nicious to  the  public  credit,  and  fatal  to  the 
energies  of  the  commonwealth,  under  the 
greatest  emergencies.  The  record  according- 
ly exhibits  a  series  of  judgments  against  the 
high  sheriffs  for  whom  he  acted,  for  up- 
wards of  19,500  pounds,— an  evil  of  soffl- 
dent  magnitude  to  show  the  pernicious  con- 
sequences of  such  illegal  and  nefarious  con- 
tracts, if,  indeed,  such  a  one  ever  was  made 
on  the  part  of  Lipscomb,  of  which  there  is 
i  no  proof  whatever.    No  court  of  equity  that 
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understood  even  the  elements  of  its  func- 
tions could  sustain  a  suit  founded  on  such 
a  contract" 

The  majority  of  the  court  did  not  seem  to 
controvert  this  view  of  the  case,  but  rested 
their  conclusion  upon  the  fact  that  there 
had  been  a  trial  at  law,  in  which  this  de- 
fense might  have  been  made,  and  that  no 
sufficient  reason  appeared  why  a  court  of 
equity  should  disturb  the  Judgment  then  ob- 
tained. 

A  kindred  question  was  presented  in  the 
case  of  Clevinger  v.  Miller,  27  Grat.  740.  It 
was  there  held  that  a  sheriff  or  other  officer 
who  pays  an  execution  in  his  hands  for  col- 
lection, without  an  assignment  at  the  time 
of  the  Judgment  or  debt  on  which  it  is 
founded,  is  -not  entitled  to  be  subrogated  to 
the  lien  of  the  creditor  whose  debt  he  has 
paid,  as  against  other  creditors  having 
Judgment  by  liens  or  otherwise.  Judge  Sta- 
ples, discussing  the  general  doctrine  of  sub- 
rogation, states  that,  at  law,  payment  ex- 
tinguishes the  debt  and  every  security  giv- 
en for  it;  that  a  court  of  equity  will  inter- 
pose to  keep  alive  the  debt  in  certain  cases; 
that  a  surety  is  subrogated  to  all  the  rights 
and  remedies  of  the  creditor,  and  entitled 
to  enforce  his  liens,  priorities,  and  means 
of  payment.  He  points  out  that  the  doc- 
trine of  subrogation  does  not  stand  upon 
contract  express  or  Implied,  but  upon  prin- 
ciples of  natural  Justice;  that,  as  it  is  pure- 
ly a  creature  of  equity,  it  is  only  enforced 
in  those  cases  where  its  application  is  Just, 
and  sanctioned  by  the  obligations  of  good 
faith  and  sound  ix>ricy.  He  declares  at 
page  741  that  "it  is  only  enforced  in  be- 
half of  sureties  and  others  who  are  required 
to  pay  in  order  to  protect  their  own  inter- 
ests, and  never  in  favor  of  mere  volunteers." 
He  quotes  with  approval  the  language  of 
Judge  Marshall  in  Bank  v.  Winston,  2 
Brock.  254,  Fed.  Oas.  No.  044,  who  said: 
*  There  was  no  case  in  which  the  doctrine 
of  subrogation  has  been  enforced  in  favor 
of  one  not  bound  by  the  original  contract, 
who  discharged  it  as  a  volunteer.  He  would 
not  say  it  might  not  be  done,  but,  if  it 
may,  equity  will  consider  all  the  circum- 
stances, and  impose  equitable  terms." 

Judge  Staples  reviews  a  number  of  cases 
in  other  courts  in  which  it  has  been  held  that 
"an  officer  charged  with  the  collection  of 
moneys  due  individuals  or  the  government, 
who  pays  the  taxes  or  debts  of  another  per- 
son, cannot  maintain  an  action  to  recover  the 
same  in  the  absence  of  a  prior  request  or  a 
subsequent  promises'*;  and,  upon  a  careful 
consideration  of  them,  he  concludes  that  a 
sheriff  could  not,  in  that  case,  be  subrogated 
to  the  lien  of  the  creditor,  because  there  was 
no  duty  imposed  upon  him  to  pay  the  debt, 
nor  any  assignment  to  him  by  the  creditor. 

In  Sherman's  Adm'r  v.  Shaver,  75  Va,  1, 
Judge  Burks,  speaking  of  the  principle  of 
subrogation,  says  that  it  is  very  compre- 
hensive, and  is  broad  enough  to  include  ev- 


ery Instance  where  one  pays  a  debt  for 
which  another  is  primarily  liable,  and  that 
in  equity  and  good  conscience  should  have 
been  discharged  by  him.  He  quotes  with  ap- 
proval from  the  opinion  in  Wilkes  v.  Harper, 
2  Barb.  Ch.  338,  where  it  is  said:  "Where- 
ever  one  is  liable  in  person  or  estate  to  a 
charge  which  ought  to  be  borne  primarily 
by  another  or  bis  estate,  the  person  first 
named  will  have  the. equity  of  a  surety,  and 
he  is  entitled  to  the  securities  and  remedies 
of  a  creditor,  as  a  means  of  carrying  that 
equity  into  effect.**  Judge  Burks  then  con- 
tinues: "Under  the  influence  of  these  liberal 
principles,  which  appear  to  me  to  be  sound 
and  Just,  I  am  not  prepared  to  say  that  an 
officer,  who,  for  default,  has  been  compelled 
to  pay  the  debt  of  another,  is  not  in  any  case, 
under  any  circumstances',  entitled  to  relief 
by  subrogation  as  against  the  debtor  alone. 
There  may  be  cases  in  which  no  fraud  is  im- 
putable to  the  officer,  no  moral  turpitude  of 
any  description,  no  semblance  of  bad  faith  or 
even  gross  negligence;  cases  in  which  he  Is 
held  simply  for  the  failure  to  exercise  the  ex- 
act care  and  diligence  which  the  law  requires; 
cases,  it  may  be,  in  which  his  liability  has 
been  incurred  by  honestly  but  indiscreetly 
reposing  in  the  debtor  a  confidence  which  he 
knavishly  abused  to  his  own  gain,— in  which 
the  parties  are  not  in  pari  delicto.  And  yet, 
even  in  such  cases,  considerations  of  public 
policy  may  perhaps  require  the  denial  to  the 
officer  of  any  active  assistance  by  the  courts 
against  the  debtor,  though  the  interests  of 
third  parties  are  not  involved.** 

Every  consideration  of  public  policy  which 
requires  a  sheriff  to  collect  money  due  upon 
an  execution  in  his  hands,  or  to  levy  and 
sell,  and  pay  the  proceeds  into  court  or  to  the 
plaintiff,  or  make  prompt  return  upon  it,  ap- 
plies with  equal  force  to  the  officer  whose 
duty  it  is  to  collect  the  taxes  due  to  the  com- 
monwealth. The  course  which  he  should  pur- 
sue is  clearly  marked  out  by  the  statute 
law.  He  is  clothed  with  ample  power  to  dis- 
charge it,  and  he  and  his  sureties  can  incur 
no  liability  unless  he  is  guilty  of  a  voluntary 
deviation  from  the  prescribed  course  of  duty. 

In  the  case  before  us  the  treasurer,  with- 
out any  previous  request  or  subsequent 
promise  of  indemnity,  with  no  assignment  of 
the  tax  lien  (if  It  be  capable  of  assignment), 
voluntarily  paid  the  tax  which  he  now  seeks 
to  recover,  into  the  treasuries  of  Wythe  coun- 
ty and  the  state  of  Virginia.  There  was  cer- 
tainly no  such  duty  imposed  upon  him  by 
law.  He  was  under  no  obligation  whatever, 
and  was  bound  in  no  degree  or  order,  to 
pay  or  advance  the  taxes.  It  was  his  volun- 
tary act  in  derogation  of  the  duty  imposed 
upon  him  by  law;  and  he  is  therefore  not 
within  the  broadest  and  most  comprehensive 
definition  of  the  right  of  subrogation  as  stat- 
ed by  any  text  writer  or  decided  case  that 
has  been  brought  to  our  attention.  We  will 
not  undertake  to  say  that  a  case  msy  not 
arise,  in  which  the  right  of  subrogation  would 
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be  enforced  for  the  protection  of  a  collector 
of  taxes.  It  is  not  necessary,  and  wonld 
therefore  be  unwise  and  Improper,  to  do  so. 
We  prefer  to  walk  in  the  path  indicated  by 
the  decisions  which  we  have  cited,  and  re- 
frain from  adjudicating  a  question  not  in- 
volved in  the  controversy  before  us. 

We  are  of  opinion  that  the  circumstances 
shown  in  evidence  in  this  case  do  not  war- 
rant the  relief  for  which  appellant  seeks,  and 
the  decree  of  the  circuit  court  is  affirmed. 

RIELY,  J.,  absent 


(98  Va.  872) 

PAYNE'S  EX'RS  r.  HUFFMAN. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

21,  1000.) 
ASSIGNMENTS— ASSIQNEE^RBCOURSE  AGAINST 
REMOTE  ASSIGNOR-DILIGENCE. 
A  solvent  debtor  lived  ten  years  after  the 
assignment  of  a  trust  deed  conveying  land  in 
which  he  owned  an  interest.  If  the  deed  had 
been  foreclosed  promptly  after  the  assignmenL 
his  interest  in  the  fee  would  nearly  have  paid 
the  debt  secured  thereby,  and  the  balance 
could  easily  have  been  made  out  of  his  life 
estate.  The  assignee  did  nothing  until  two 
years  later,  when  he  accepted  the  debtors 
note,  payable  in  six  months,  in  consideration  of 
which  a  sale  under  the  deed  was  postponed. 
Plaintiff,  an  indorser  of  the  note,  paid  it  some 
time  after  maturity,  and  took  an  assignment, 
but  did  not  foreclose  until  about  six  years  later. 
The  debtor  died  before  the  sale,  thus  extin- 
guishing the  life  estate;  and,  the  proceeds  of 
the  sale  of  his  interest  in  fee  being  insufficient 
to  pay  the  debt,  plaintiff  filed  a  bill  to  recover 
the  deficiency  from  the  executors  of  his  remote 
assignor,  on  the  >rround  of  failure  of  consider- 
ation. Held,  in  the  absence  of  any  agreement 
exempting  either  of  the  assignees  from  dili- 
gence in  collecting  the  debt,  that  plaintiff  was 
not  entitled  to  recover,  since  his  loss  resulted 
from  his  own  and  his  immediate  assignee's  de- 
lay in  enforcing  the  security. 

Appeal  from  circuit  court,  Giles  county. 

Bill  by  Martin  Huffman  against  the  execu- 
tors of  W.  A.  Payne.  From  a  decree  for 
plaintiff,  defendants  appeal.    Reversed. 

W.  J.  Henson  and  J.  M.  Payne,  for  appel- 
lants.   S.  W.  Williams,  for  appellee. 

CARDWELL,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Giles  county. 

In  the  view  we  take  of  the  case,  it  is  un- 
necessary to  consider  the  questions  arising 
on  the  demurrer  to  the  cross  bill  filed  by  ap- 
pellee, so  elaborately  argued  at  bar. 

The  case  is  as  follows:  On  the  IGth  day 
of  September,  1878,  John  U  Sartin  and  wife 
executed  a  deed  of  trust  to  John  A.  Echols, 
trustee,  conveying  real  estate  In  Giles  coun- 
ty to  secure  and  indemnify  Charles  H.  Payne 
as  surety  for  John  L.  Sartin  on  certain  bonds 
executed  by  Sartin  to  one  J.  D.  Johnson, 
commissioner.  These  bonds  were  paid  by 
Pasme,  and  he  was  proceeding  to  enforce  the 
deed  of  trust  when  Sartin  prevailed  on  one 
W.  A.  French  to  buy  Payne's  Interest  in  the 
deed  of  trust  (French  paying  Payne  therefor 
$430.30),  for  the  purpose  of  holding  it  up  and 


giving  Sartin  more  time;  and  on  April  80, 
1888,  Payne  assigned  aU  right,  title,  and  in- 
terest he  had  in  the  deed  of  trust  to  French, 
and  French,  as  he  had  previously  agreed  to 
do,  held  up  the  deed  some  two  years,  when 
he  caused  the  property  to  be  advertised  for 
sale  under  the  deed.  On  the  day  of  sale,  Sar- 
tin and  the  appellee,  Martin  Huffman,  made 
an  agreement  with  French  whereby  Sartin 
was  to  execute  to  French  a  negotiable  note 
for  the  amount  claimed  under  the  deed,  with 
Huffman  as  indorser,  payable  six  months 
after  date,  in  consideration  of  which  French 
was  to  postpone  the  sale  under  the  deed  un- 
til the  maturity  of  the  note;  and  it  is  alleged, 
though  not  clearly  proved,  that  French 
agreed  to  assign  his  interest  in  the  deed  of 
trust  to  Huffman  if  the  note  should  be  paid 
at  maturity  by  Huffman.  Huffman  did  not 
pay  off  the  note  at  maturity,  but  finally  paid 
it,  and  on  October  3,  1881,  French  assigned 
his  interest  in  the  deed  to  Huffman.  In  the 
meantime  Charles  H.  Payne  had  died,  and 
one  Sibold  had  filed  a  bill  and  an  amended 
bill  in  the  circuit  court  of  Giles  county  to 
subject  to  the  payment  of  a  Judgment  he  had 
against  John  U  Sartin  the  land  conveyed  in 
the  deed,  making  Sartin  and  wife,  Payne's 
executors,  Echols,  trustee,  French,  and  Huff- 
man, parties  defendant  thereto.  The  bill  al- 
leged that,  while  Huffman  claimed  to  be  the 
owner  of  the  trust  deed,  it  was  untme,  and 
that  in  fact  the  deed  was  no  longer  a  valid 
lien  on  the  land  In  question.  Upon  the  bill 
taken  for  confessed,  an  account  of  liens  on 
the  land  was  ordered,  and  a  commissioner 
reported  that  Sibold*s  Judgment  was  the 
only  lien  on  the  land,  and  that  the  rental 
value  of  the  land  was  $100  per  annum,  and 
that  the  rent  would  pay  off  the  Judgment  in 
less  than  five  years,  which  report  was  con- 
firmed. Huffman,  without  having  answered 
the  bill  filed  by  Sibold,  or  excepting  to  the 
commissioner's  report,  caused  the  land  to  be 
advertised  for  sale  under  the  deed  of  trust; 
but  the  sale  was  stopped  by  an  injunction 
obtained  upon  a  bill  filed  by  Sartin  and  wife, 
to  which  Huffman  and  Echols,  trustee,  were 
made  parties  defendant  Sibold's  debt  hav- 
ing been  paid  off,  and  John  L.  Sartin  having 
died,  a  sale  of  the  land  was  decreed  for  Huff- 
man's benefit,  and  it  was  sold  April  18^  1883; 
Huffman  becoming  the  purchaser,  at  the 
price  of  $350.  He  then  let  the  matter  lie  for 
four  years,  when  he  had  the  sale  confirmed, 
and  filed  his  cross  bill  in  the  first-named  suit 
to  have  recourse  on  the  executors  of  Charles 
H.  Payne,  his  remote  assignor,  for  the  bal- 
ance due  on  the  debt  he  claimed  was  secur- 
ed to  him  by  the  trust  deed,  after  crediting 
the  net  proceeds  from  the  sale  of  the  land; 
and  the  court  decreed  in  his  flavor  against 
Payne's  executors  for  this  alleged  balancci 
amounting  to  over  $500. 

The  record  shows  that  the  deed  of  trust 
was  valid  as  to  one-sixth  interest  in  the  es- 
tate conveyed,  and  as  to  the  life  interest  of 
John  L.  Sartin  in  the  other  five-sixths,  and 
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tbat  even  the  reutal  value  of  the  land  was 
worth  $100  per  annum,  bo  that  If  these  in- 
terests of  John  L.  Sartln  in  the  land  had 
been  subjected  in  his  lifetime  (certainly  with- 
in a  reasonable  time  after  the  assignment  by 
Payne  to  French),  the  debt  secured  by  the 
deed  would  have  been  paid  in  full;  and  even 
if  the  one-sixth  interest  had  been  subjected 
immediately  after  the  assignment  by  Payne, 
and  it  had  only  brought  the  price  it  finally 
sold  for,  and  the  proceeds  applied  then  to  the 
debt,  they  would  have  nearly  extinguished 
it.  But  there  was  a  delay  of  nearly  ten 
years.  In  the  meantime  John  L.  Sartin's  life 
estate  in  five-sixths  of  the  land  was  diminish- 
ing in  value  by  reason  of  his  advancing  age, 
and  finally  extinguished  by  his  death;  and 
no  sort  of  effort  is  shown  to  have  been  made 
to  make  the  money  out  of  the  personal  estate 
owned  by  Sartln,  in  his  lifetime,  or  after 
his  death. 

We  leave  out  of  view  the  question  whether 
or  not,  by  the  extension  of  time  given  by  both 
French  and  Huffman  to  Sartln,  Charles  H. 
Payne  was  released  from  all  liability  to  either 
of  them  on  the  assignment  by  him  of  his 
interest  in  the  deed  of  trucrt;  for,  while  no 
amount  of  passive  indulgence  will  relieve  an 
absolute  surety,  the  contract  of  a  guarantor 
of  collection  and  of  an  assignor  is  very  differ- 
ent from  that  of  a  surety.  Due  diligence  must 
be  used  to  charge  either  a  guarantor  or  an 
assignor.  The  assignee  being  entitled  to  re- 
cover of  the  assignor  on  the  ground  of  failure 
of  consideration,  it  will  devolve  on  him  to 
show,  unless  by  agreement  it  be  otherwise 
arranged,  that  he  used  due  diligence  to  collect 
the  debt  of  the  debtor,  and  used  it  in  vain. 
What  is  due  diligence  is  not  susceptible  of  a 
precise  definition.  An  immediate  suit,  duly 
followed  up  by  an  execution,  etc.,  is  always 
due  diligence,  even  though  it  may  not  be  the 
surest  way  to  maice  the  money.  Still,  im- 
mediate suit  is  not  indispensable,  if  the  as- 
signee can  show  that,  by  reason  of  the  debt- 
or's insolvency  or  otherwise,  a  suit  would 
hare  been  unavailing.  8  Minor,  Inst.  437,  pt 
1,  and  authorities  there  cited.  Says  this 
learned  author:  '*Two  years*  delay  to  sue 
will  discharge  the  assignor  in  all  cases,  unless 
the  debtor  be  insolvent,  or  the  assignee  be 
exempt  by  agreement  from  the  obligation  of 
diligence."  Thompson  v.  Govan,  9  Grat.  096; 
2  Rob.  Prac.  (2d  Ed.)  270,  277. 

In  the  case  at  bar  there  is  not  only  a  total 
absence  of  an  agreement  exempting  either 
French  or  appellee,  Huffman,  from  the  ob- 
ligation of  diligence,  and  of  allegation  or  proof 
of  the  insolvency  of  John  L.  Sartln  during 
the  eight  years  he  lived  after  the  assignment 
by  Payne  to  French,  but,  on  the  contrary,  the 
record  clearly  shows,  as  we  have  seen,  that, 
if  the  deed  of  trust  had  been  with  prompt- 
ness enforced,  the  one-sixth  Interest  In  the 
land  conveyed  would  have  nearly  paid  the 
debt  secured  and  that  if  any  effort  had  been 
made,  within  a  reasonable  time,  to  collect 
of  Sartln  the  balance.  If  any,  of  the  debt  se- 


cured by  the  deed.  It  could  have  been  made 
out  of  Sartin's  life  estate  in  the  five-sixths 
interest  in  the  land  owned  by  his  wife,  if  not 
out  of  his  personal  estate,  as  this  life  estate 
or  usufruct  in  Sartln  Is  shown  to  have  been 
worth  $83.33  per  annum,  which,  added  to  the 
one-sixth  Interest  in  the  land  owned  by  Sartln 
in  fee,  would  have,  in  1883,  and  for  several 
years  thereafter,  more  than  repaid  the  amount 
paid  Payne  by  French. 

Appellee  has  not  shown,  and  it  is  manifest 
that  he  could  not  show,  that  no  loss  or  dam- 
age has  resulted  from  his  or  his  Immediate 
assignor's  lack  of  diligence.  As  was  said  by 
Staples,  J.,  in  Wilson's  Adm'r  v.  Barclay's 
Bx'r,  22  Grat.  542,— a  case  very  similar  to 
the  case  at  bar:  "Under  such  circumstances, 
a  court  of  equity  should  refuse  to  afford  a 
remedy,  though  no  statute  of  limitations  may 
directly  affeirt  the  right  of  recovery.** 

We  are  of  opinion  to  reverse  the  decree  ap- 
pealed from,  and  this  court  will  enter  such 
decree  as  the  circuit  court  should  have  en- 
tered; dismissing  appellees'  cross  bill,  with 
costs  to  appellant 

RIBLY,  J.,  absent 
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CROCKETT  V.  GRAYSON. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

21,  1900.) 

BROKEIU-SAI.ES-COMMISSIONS. 

1.  Defendant  agreed  with  plaintiff  that  if 
plaintiff  could  sell  defendant's  land  he  wf.ald 
give  plaintiff  all  he  ohtained  therefor  over  $11,- 
000.  Thereafter,  through  efforts  of  plaintiff, 
S.  agreed  with  defendant  to  give  him  about 
$10,000  for  the  land,  and  pay  liens  on  the  prop- 
erty, which  defendant  represented  amounted 
to  $4,000,  but  S.  reserved  the  right  to  declare 
the  agreement  void  if  the  Hens  were  of  great- 
er amount.  They  did  exceed  $4,000,  and  S. 
avoided  the  agreement.  Held,  that  defendant 
was  not  liable  to  plaintiff  for  the  difference  be- 
tween $11,000  and  $14,000. 

2.  Defendant  could  not  be  held  liable  to  plain- 
tiff for  the  difference  on  the  ground  that  the 
sale  was  lost  through  a  misrepresentation  of 
the  vendor,  as  defendant's  reprettentation  as  to 
the  liens  did  not  damage  plaintiff,  since,  if  not 
made,  S.  would  not  have  made  the  agreement 

Error  to  circuit  court  Bland  county. 

Action  by  J.  R.  Crockett  against  Charlea 
Grayson.  From  a  Judgment  in  favor  of  de- 
fendant plaintiff  brings  error.    Affirmed. 

J.  H.  Pulton  and  J.  J.  A.  Powell,  for  plain- 
tiff in  error.  S.  W.  Williams  and  F.  Kegley, 
for  defendant  in  error. 

KEITH,  P.  The  defendant  in  error,  wish- 
ing to  dispose  of  a  tract  of  land  lying  in  Bland 
county,  entereu  into  a  contract  with  the  plain- 
tiff in  error  as  follows: 

"This  contract  made  and  entered  into  be- 
tween Charley  Grayson  of  the  first  part  and 
J.  R.  Crockett  of  the  second  part  is  that  J.  R 
Crockett  is  to  have  all,  over  and  above  eleven 
thousand  dollars,  he  can  sell  seven  hundred 
acres  of  the  said  Grayson's  farm.  Including  alf 
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of  the  cleared  land,  and  balance  of  the  seTen 
hundred  acres  is  tiinbered  land  adjoining  the 
cleared  land.  Witness  my  hand  and  seaJ  this 
Aiffll  22d,  1806.    Charles  Grayson.    [SeaL]" 

Acting  under  this  authority,  Crockett  enter- 
ed into  a  negotiation  with  William  EL  Spiller, 
which  resulted  In  an  agreement  between 
Grayson  and  Splller,  in  which  the  latter 
agreed  to  purchase  700  acres  of  land  from 
Grayson,  with  the  buildings,  improvements, 
and  growing  crop  of  hay  thereon,  and  to  pay 
for  the  same  the  sum  of  $14,000,  as  follows: 
About  $10,000  to  be  paid  by  SpiUer  In  property 
belonging  to  him  In  the  town  of  Wytheyllle, 
and  certain  notes  due  to  him  secured  upon 
real  estate;  and  the  contract  then  provides 
"that  the  said  W.  H.  SplUer  is  to  assume  for 
payment  for  said  Grayson  the  sum  of  four 
thousand  dollars,  which  the  said  Grayson  rep- 
resents as  being  the  whole  amount  of  the 
liens  against  the  said  property  hereby  sold  the 
said  Spiller,  and  which  said  sum  the  said 
Grayson  states  will  give  a  clear  title  to  the 
land  hereby  sold;  but  if  the  amount  of  liens, 
by  Judgment  or  otherwise,  against  the  said 
Grayson,  exceeds  the  sum  of  four  thousand 
dollars,  then  the  said  Spiller  is  at  liberty  to 
declare  this  agreement  null  and  void." 

This  contract  was  duly  executed  by  Gray- 
son and  Spiller.  When  the  attorney  for  Spil- 
ler came  to  examine  the  title,  it  was  ascer- 
tained that  the  liens  upon  Grayson's  land 
amounted  to  more  than  $40,000;  and  thereup- 
on Spiller  exercised  the  right  which  he  had 
reserved  to  himself  under  his  contract,  and 
declared  the  agreement  entered  into  with 
Grayson  null  and  void.  Crockett  brought  suit 
upon  his  covenant  with  Grayson  to  recover 
the  compensation  to  which  he  conceived  him- 
self to  be  entitled.  He  demands  in  his  dec- 
lamtlon  the  sum  of  $3,000,  being  the  amount 
in  excess  of  $11,000  which  Spiller  had  agreed 
to  pay.  There  was  a  verdict  and  judgment 
for  the  defendant,  and  the  case  Is  before  us 
upon  a  writ  of  error. 

There  is  no  question  here  as  to  Crockett 
having  been  employed  to  make  the  sale,  nor 
as  to  the  compensation  to  which  he  would 
have  been  entitled  had  his  undertaking  been 
performed.  The  sole  question  is,  does  it  ap- 
pear from  the  evidence  that  he  has  nego- 
tiated a  sale  which  entitles  him,  in  accord- 
ance with  a  Judt  construction  of  the  terms 
of  his  employment  to  the  stipulated  compen- 
sation? 

It  is  true  that,  owing  to  the  efforts  of  plain- 
tiff in  error,  Spiller  was  induced  to  enter  into 
a  contract  for  the  purchase  of  the  land  in 
question  upon  terms  satisfactory  to  Grayson; 
but  that  we  conceive,  is  not  sufficient  for 
that  contract  contained  a  provision  by  virtue 
of  which  Spiller  reserved  to  himself  the  privi- 
lege of  annulling  it  if  a  fact  was  made  to  ap- 
pear over  which  Grayson  had  no  control.  It 
was  a  fact  that  the  liens  upon  Grayson's  land 
amounted  to  more  than  $4,000.  They  ap- 
proach, as  appears  from  the  record,  the  sum  of 
:$40,000.    From  this  fact  there  was  no  escape. 


and  its  existence,  by  the  very  terms  d  the 
contract  by  which  Crockett  Induced  the  buyer 
and  seller  to  make  the  agreement  and  for  the 
procuremoit  of  which  he  demands  compensa- 
tion, gave  to  Spiller  the  absolute  and  unques- 
tioned right  to  avoid  It  at  his  pleasure.  Gray- 
son seems  to  have  been  anxious  to  consom- 
mate  this  contract  He  made  every  effort  to 
induce  Spiller  to  abide  by  it  There  is  evi- 
dence in  the  record  tending  to  show  that  a 
greater  part  of  the  liens  against  him  were  ap- 
parent ratho*  than  reaL  There  is  evidence 
tending  to  show  that  very  little  more  than 
$4,000  would  have  satisfied  the  debts  which 
constituted  the  liens  upon  Grayson's  lands, 
for  which  he  was  primarily  liable;  bat  the 
contract  procured  through  the  agency  of  the 
plaintiff  in  error  reserved  to  Spiller  the  privi- 
lege of  annulling  his  liability  under  it,  and 
this  privilege  he  saw  fit  to  exercise. 

A  real-estate  broker,  to  be  entitled  to  com- 
pensation, must  complete  the  sale.  He  must 
find  a  purchaser  in  a  situation  ready  and 
willing  to  complete  the  purchase  upon  the 
terms  agreed  upon,  before  he  is  entitled  to 
his  commissions.  When  he  has  found  such 
a  purchaser  who  has  entered  Into  a  valid 
contract,  his  right  to  c<Hnpenaation  cannot 
be  defeated  by  the  fault  of  the  seller,  by  his 
misrepresentation,  or  by  his  whimsical  or 
unreasonable  refusal  to  comply  with  his 
contract  McGavock  v.  Woodlief,  29  How. 
221,  15  L.  Ed.  884;  Kock  v.  Emmerling,  22 
How.  69,  16  L.  Ed.  202;  Tombs  v.  Alexander, 
101  Mass.  255;  and  Mechem,  Ag.  i  882  et 
seq. 

It  is  claimed  in  this  case  that  Crockett 
found  a  purchaser  who  entered  into  a  con- 
tract in  exact  accordance  with  instructfons 
which  he  received  from  his  principal,  Charles 
Grayson;  and  in  one  view  of  it  this  is  true. 
Grayson  was  ready  to  sell  his  property  for 
$14,000,  and  Spiller  was  able  to  pay  for  it 
The  terms  of  payment  were  agreed  npon  and 
a  contract  signed;  but,  as  we  have  seen,  in 
that  contract  there  was  a  right  reserved  by 
which  It  was  subsequently  defeated.  The 
contention  of  Crockett  upon  this  point  is 
that  it  was  defeated  by  the  misrepresenta- 
tion of  Grayson,  and  that  therefore  he  is 
entitled  to  the  compensation  for  which  he 
had  contracted. 

There  are,  perhaps,  cases  in  which  a  bro- 
ker may  be  entitled  to  compensation  where 
a  negotiation  for  the  sale  of  real  estate  has 
been  broken  off  by  reason  of  a  misrepresen- 
tation made  by  the  seller.  Snch  a  case  is 
referred  to  in  Mechem  on  Agency,  but  the 
authority  is  not  accessible  to  us.  It  is  a 
fundamental  principle  that  the  fraud  of 
which  one  complains  must  be  accompanied 
by  damage  to  constitute  a  cause  of  action. 
It  is  true  that  Grayson  represented  that 
$4,000  would  satisfy  the  liens  upon  his  lands, 
and  this  statement  appears  to  have  been  un- 
true; but  it  is  plain  that  bo  far  as  It  af- 
fects Crockett's  right  to  recover  In  this  ac- 
tion is  concerned,  it  did  not  Injure  him  la 
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the  least  degree,  tor,  if  the  r^resentatlan 
had  not  been  made,  Spiller  would  never  hare 
entered  into  the  agreement.  Had  Grayson 
disclosed  the  precise  state  of  the  record  with 
respect  to  the  liens  upon  his  property,  it  is 
safe  to  say  that  the  negotiation  between 
himself  and  Spiller  would  at  once  hare  end- 
ed. 

We  do  not  deem  it  necessary  to  enter  into 
a  critical  examination  of  the  instructions 
given  and  refused  upon  the  trial,  for  upon 
the  facts  presented  to  the  Jury  they  could 
not,  with  propriety,  have  found  any  other 
verdict  than  that  at  which  they  arrived. 

We  are  of  opinion  that  the  Judgment  of 
the  circuit  court  must  be  affirmed. 

RIBIiY,  J.,  absent  prevented  from  attend- 
ing term  at  Wytheville  by  siclcness. 


m  Va.  887) 

WISE  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

21,  1900.) 

CRIMINAL    IjAW— DESTROYINQ    FBNCB— PROOF 

OP  GUUM— VERBAL  PURCHASE 

—BONA  FIDB8. 

L  Under  Code,  S  3729,  providing  that  If  any 
person  shall  unlawfully,  but  not  feloniously, 
destroy  or  injure  property  not  his  own,  he  shall 
be  subject  to  a  fine,  where  defendant  was  ac- 
cused of  unlawfully  tearins  down  the  fence  of 
the  prosecutor,  evidence  tnat,  according  to  a 
survey  made  on  the  prior  transfer  of  the  farm 
now  owned  by  the  defendant,  the  boundary  line 
was  found  at  one  point  to  extend  slightly  onto 
the  land  of  the  prosecutor,  and  the  grantee  in 
such  transfer  took  such  title  to  the  disputed 
land  as  the  grantor  possessed,  which  the  gran- 
tee subsequently  conveyed  to  the  defendant, 
was  admissible  to  show  that  defendant  acted 
in  good  faith. 

2.  Where  defendant  was  accused  of  unlaw- 
fully tearing  down  the  fence  of  the  prosecutor, 
to  refuse  an  instruction  that  if  the  defendant 
tore  down  the  fence  under  a  claim  of  right,  be- 
lieving it  to  be  his  own,  then  the  jury  should 
find  for  the  defendant,  was  erroneous. 

Brror  to  Washington  county  court. 

John  Wise  was  unlawfully  convicted  of 
tearing  down  a  fence,  and  he  brings  error. 
Reversed. 

J.  J.  Stuart,  for  plaintiff  in  error.  A.  J. 
Montague,  Atty.  Gen.,  for  the  Common- 
vrealth. 

KEITH,  P.  This  is  a  writ  of  error  to  a 
Judgment  of  the  county  court  of  Washing- 
ton county,  sentencing  Wise  to  pay  a  fine  of 
five  dollars  for  unlawfully  tearing  down  and 
leaving  open  a  fence  of  one  H.  A.  Mann. 

Section  3729  of  the  Code  provides:  "If 
any  person  unlawfully,  but  not  feloniously, 
take  and  carry  away,  or  destroy,  deface,  or 
injure  any  property,  real  or  personal,  not 
his  own,  *  *  *  he  shall  be  fined  not  less 
than  five  nor  more  than  five  hundred  dol- 
lars." 

In  support  of  his  plea  of  **not  guilty," 
prisoner  offered  to  show  that  the  land  up- 
on which  he  resided  had  formerly  belonged 


to  White,  who  sold  to  Counts.  When  a 
view  was  made  with  a  view  to  the  making 
of  a  deed  to  Counts  by  White,  the  lines  of 
the  survey  were  run  at  one  point  upon  land 
claimed  by  H.  A.  Mann,  the  prosecutor  in 
this  case.  He  making  objection,  White  said 
to  Counts  that  he  would  not  convey  to  him 
any  part  of  the  disputed  land,  not  because 
he  meant  to  abandon  any  right  he  had,  but 
because  he  did  not  consider  the  subject 
worthy  of  controversy,  but  at  the  same  time 
agreed  verbally  with  Counts  to  transfer  to 
him  any  claim  he  might  have  to  the  par- 
cel of  land  in  dispute.  Counts  sold  to  Lilly, 
and  Lilly  to  Mitchell,  the  immediate  grantor 
of  the  prisoner.  At  the  trial  the  prisoner 
offered,  but  was  not  permitted,  to  prove  by 
Counts  that  this  verbal  contract  with  re- 
spect to  the  disputed  land  had  been  trans- 
ferred to  him.  It  is  not  pretended,  of 
course,  that  this  verbal  contract  or  under- 
standing passed  title,  but  it  does  bear  upon 
the  bona  fides  of  a  claim  of  right  asserted 
by  the  prisoner,  and  should  have  been  ad- 
mitted. 

The  prisoner  asked  the  court  to  Instruct 
the  Jury  as  follows:  •'The  court  instructs 
the  Jury,  if  they  believe  from  the  evidence 
that  the  defendant,  John  Wise,  pulled  down 
the  fence  and  left  it  down  under  a  claim  of 
right,  believing  it  to  be  his  own,  and  be- 
lieving that  he  had  a  bona  fide  right  there- 
to, then  the  Jury  shall  find  for  the  defend- 
ant" 

This  instruction  propounds  the  law  cor- 
rectly, and  should  have  been  given.  Rat- 
cliffe's  Case,  5  Grat,  at  page  658;  2  Whart. 
Or.  Law,  (  1072a.  The  county  court  seems 
to  have  recognized  this  principle  in  the  in- 
struction which  It  gave,  and  it  might  have 
been  unnecessary  to  have  reversed  its  Judg- 
ment upon  this  ground  if  it  stood  alone; 
but  as  the  case  must  go  back  for  a  new 
trial  on  account  of  the  error  committed  In 
the  exclusion  of  evidence,  it  will  be  proper, 
upon  a  subsequent  trial,  to  give  the  instruc- 
tion as  requested  by  the  prisoner. 

The  other  objectipus  are  not  well  taken. 

The  Judgment  of  the  county  court  must 
be  reversed,  and  a  new  trial  awarded. 

RIELY,  J.,  absent 


(98  Va.  424) 

VIRGINIA  &  TENNESSEE  COAL  &  IRON 

CO.  V.  McCLELLAND  et  ux. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

28,  1900.) 

HOMESTBAD-DBED-HUSBAND  AND  WIFB- 
VBNDBB— STATUTBB. 

1.  Under  Code,  i  3684,  providing  that  real 
eistate  set  apart  as  a  homestead  snail  not  be 
aliened  by  the  householder,  if  a  married  man« 
except  by  the  joint  deed  of  himself  and  wife,  a 
deed  of  the  homestead  by  the  husband  alone  is 
void,  and  conveys  nothing  to  the  grantee. 

2.  Const,  art.  11,  which  gives  the  homestead 
rl^lit,  gives  the  general  assembly  power  to  pro- 
vide on  what  conditions  the  head  of  a  family 
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shall  hold  such  homestead,  but  restrains  the 
assembly  from  impairing  or  defeating  the  ben- 
efits intended  to  be  conferred  by  that  article 
of  the  constitution.  Held,  that  Code,  §  3634. 
providing  that  the  homestead  of  a  married  man 
shall  not  be  aliened  except  by  the  joint  deed  of 
himself  and  wife,  is  not  an  unreasonable  re- 
striction of  the  power  of  alienation  of  the  home- 
stead, and  does  not  impair  the  benefits  intend- 
ed to  be  giyen  by  the  constitution. 

Appeal  from  circuit  court.  Wise  county. 

Suit  by  M.  L.  McClelland  and  Frances  E. 
McClelland,  his  wife,  to  set  aside  a  deed 
from  M.  L.  McClelland  to  O.  Barrett,  Jr.,  and 
one  from  O.  Barrett,  Jr.,  to  the  Virginia  & 
Tennessee  Coal  &  Iron  Company.  Decree 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Pulton  &  McDowell  and  D.  D.  Hull,  Jr., 
for  appellant.    R.  T.  Irvine,  for  appellees. 

HARRISON,  J.  In  1883,  M.  L.  McQelland, 
a  householder  and  head  of  a  family,  exe- 
cuted and  had  recorded  his  deed,  describing 
a  certain  tract  of  about  100  acres  of  land, 
and  claiming  the  benefit  of  the  same  as  a 
homestead,  pursuant  to  the  provisions  of  the 
statute  in  such  cases  made  and  provided. 

In  1886,  being  still  a  householder  and  bead 
of  a  family,  be  made  a  deed.  In  which  his 
wife  did  not  unite,  conveying  the  coal  and 
timber  in  and  upon  the  land,  theretofore 
claimed  as  a  homestead,  to  O.  Barrett,  Jr. 
Subsequently,  O.  Barrett,  Jr.,  sold  and  con- 
veyed the  same  to  the  appellant. 

This  suit  is  brought  by  M.  L.  McClelland 
and  Frances  E.  McClelland,  bis  wife,  seek- 
ing to  have  set  aside  and  declared  void  the 
deed  from  M.  L.  McClelland  to  O.  Barrett, 
Jr.,  and  also  the  deed  from  the  latter  to  ap- 
pellant In  support  of  the  prayer  of  their 
bill,  appellees  rely  upon  section  3634  of  the 
Code,  which,  so  far  as  now  material,  reads 
as  follows: 

'The  real  estate,  set  apart  as  aforesaid, 
shall  not  be  mortgaged,  encumbered,  or 
aliened  by  the  householder,  if  a  married 
man,  except  by  the  Joint  deed  of  himself 
and  his  wife." 

There  was  no  error  in  overruling  the  de- 
murrer to  the  bill.  No  reason  has  been  as- 
signed in  its  support,  and  we  see  no  ground 
for  sustaining  it  The  chief  contention  of 
appellant  is  that  the  statute  (Code,  §  3634)  is 
unconstitutional,  because  contrary  to  the 
express  language  of  the  constitution,  and 
contrary  to  the  intent  of  its  framers;  the 
argument  being  that  the  statute  puts  a 
check  upon  the  free  alienation  of  the  home- 
stead, and  thereby  impairs  the  benefits  in- 
tended to  be  secured  by  the  constitution. 

Article  11  of  the  constitution,  in  so  far  as 
now  material,  reads  as  follows: 

••Section  1.  Every  householder  or  head  of 
a  family  shall  be  entitled  *  *  *  to  hold 
exempt  from  levy,  seizure,  garnishing  or 
sale,  under  any  execution,  order  or  other 
process,  ♦  ♦  •  his  real  and  personal 
property,  or  either,    ♦    ♦    ♦    to  the  value 


of  not  exceeding  two  thousand  dollarB  tc  De 
selected  by  him." 

'•Sec.  5.  The  general  assembly  shall,  at  its 
first  session  under  this  constitution,  pre* 
scribe  in  what  manner  and  on  what  condi< 
tions  the  said  householder  or  head  of  a  fam- 
ily shall  thereafter  set  apart  and  hold  for 
himself  and  family,  a  homestead  out  of  any 
property  hereby  exempted.  •  •  •  But 
this  section  shall  not  be  construed  as  au- 
thorizing the  general  assembly  to  defeat  or 
impair  the  benefits  intended  to  be  conferred 
by  the  provisions  of  this  article." 

**Sec.  7.  The  provisions  of  tbla  article 
shall  be  construed  liberally,  to  the  end  that 
all  the  intents  thereof  may  be  fully  and  per- 
fectly carried  out" 

We  cannot  concur  in  the  view  that  the 
legislature  has  gone  beyond  its  power  in 
enacting  that  the  real  estate  set  apart  as  a 
homestead  shall  not  be  aliened  by  the  house- 
holder, if  a  married  man,  except  by  the  Joint 
deed  of  himself  and  wife.  By  section  6  of 
the  article  under  consideration,  the  broadest 
powers  are  given  the  legislature  in  the  mat- 
ter of  prescribing  the  conditions  upon  which 
the  homestead  should  be  set  apart  and  held. 
The  restriction  placed  by  section  363-1  upon 
the  right  to  alien  real  estate  set  apart  as  a 
homestead  is  not  unreasonable,  and  does  not 
impair  the  benefits  Intended  to  be  secured 
by  the  constitution.  The  manifest  purpose 
of  the  constitution  was  to  secure  the  family 
a  home,  notwithstanding  the  misfortune  of 
the  husband,  and  it  tends  in  a  high  degree 
to  accomplish  that  object  to  provide  that 
real  estate  set  apart  as  a  homestead  shall 
not  be  aliened  except  by  the  Joint  deed  of 
the  husband  and  wife.  ' 

The  learned  counsel  for  the  appellant  has 
pressed  with  much  earnestness  the  view 
that  to  declare  valid  section  3634  is  to  hold 
that  the  framers  of  the  constitution.  In 
drafting  article  11,  had  two  irreconcilable 
intents.  The  ground  of  this  argument  is 
that  in  holding  the  statute,  now  carried  Into 
section  3647,  to  be  a  valid  exercise  of  leg- 
islative power,  this  court  has  held  that  the 
constitutional  intent  was  to  give  the  holder 
of  the  homestead  the  unrestrained  power  of 
alienation.    Reed  v.  Bank,  29  Grat  719. 

The  right  to  waive  the  benefit  of  the  home- 
stead exemption  in  a  bond,  bill,  note,  or  oth- 
er instrument  is  expressly  given  by  section 
3647,  and  the  single  question  decided  in  the 
case  cited  was  whether  a  householder  or 
head  of  a  family  bad  a  right  under  the  con- 
stitution to  waive  the  benefit  of  the  exemp- 
tion. The  court  held  that  the  statute  was 
constitutional,  and  that  the  householder  or 
head  of  a  family  had  the  right  to  waive  the 
benefit  of  his  homestead  exemption  in  the 
manner  prescribed  by  the  statute.  The  court 
said  that  there  was  neither  an  express  nor 
implied  prohibition  of  a  waiver  of  the  home- 
stead exemption  in  the  constitution,  nor  was 
there  any  interdiction  of  the  powers  of  the 
legislature  to  provide  for  such  a  waiver,  or 
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the  mode  !n  which  it  may  be  exercised.  Ab 
ahready  stated,  the  legislature  Is  giyen  yery 
broad  power  and  discretion  by  article  11  In 
the  matter  of  prescribing  the  conditions  npon 
which  the  homestead  shall  be  set  apart  and 
held,  and  we  see  no  sufficient  reason  why  it 
could  not  provide,  as  a  basis  of  credit,  that 
the  householder  might  In  a  bond,  note,  or 
other  instrument  waive  the  exemption,  and 
at  the  same  time  provide,  as  a  means  of  pro- 
tecting, to  some  extent,  the  family,  that  In 
the  case  of  real  estate  set  apart  as  a  home- 
stead It  should  not  be  aliened  except  by  the 
wife  uniting  with  the  husband  in  the  con- 
veyance. It  must  be  remembered  that  when 
a  householder  takes  the  benefit  of  the  home- 
stead exemption  he  not  only  impairs  the 
rights  of  his  creditors,  but  he  surrenders  at 
the  same  time  some  of  his  own  rights.  He 
takes  the  property  set  apart  upon  the  terms 
prescribed  as  the  conditions  upon  which  he 
is  permitted  to  hold  it.  He  Is  not  compelled 
to  take  the  homestead,  but,  If  he  does,  the 
benefit  secured  is  to  free  the  property  select- 
ed from  the  attack  of  his  creditors,  and  in 
return  for  this  benefit  the  statute  requires 
him  to  surrender  his  former  dominion  over 
the  land  set  apart,  only  to  the  extent  of  pro- 
viding that  he  cannot  alien  the  same  except 
by  his  wife  uniting  with  him  in  the  convey- 
ance. In  Hatorff  v.  Wellford,  27  Grat  356, 
Judge  Staples  says  that  the  policy  which 
dictated  these  homestead  exemptions  was 
suggested  by  considerations  both  of  a  political 
and  a  benevolent  character;  "benevolent,  be- 
cause the  possession  of  the  homestead  is  the 
security  of  the  family  against  the  improvi- 
dence, the  follies,  and  the  Imprudences  of 
the  husband  or  father."  This  benevolent  In- 
tent has  been  carried  out  In  a  meager  way, 
for  It  is  a  very  small  protection  to. the  fam- 
ily against  the  Improvidence  and  follies  of 
the  husband  to  limit  his  power  of  alienation 
only  to  the  extent  provided  by  section  3634.. 
If  any  conflicting  intent  is  attributed  to  the 
framers  of  the  constitution  by  the  decision 
construing  section  3647,  and  the  view  here 
taken  of  section  3634,  it  Is  more  apparent 
than  real.  Certainly,  there  Is  no  such  con- 
flict as  would  warrant  this  court  in  holding 
unconstitutional  a  statute  so  plainly  valid 
and  reasonable  as  that  now  before  us.  We 
invoke  here  for  our  guidance  the  same  rule 
laid  down  in  Reed  v.  Bank,  supra,  that  **up- 
on  the  most  familiar  principles,  repeatedly  de- 
clared by  the  decisions  of  the  supreme  court 
of  the  United  States,  and  by  the  supreme 
courts  of  all  the  states,  and  by  none  more 
emphatically  than  by  this  court,  every  stat- 
ute Is  presumed  to  be  constitutional.  It  can- 
not be  declared  by  the  courts  to  be  other- 
wise, unless  it  be  made  clearly  so  to  appear. 
The  whole  lawmaking  power  is  vested  in  the 
legislature,  which  Is  omnipotent  unless  re- 
stricted by  the  express  or  Implied  provisions 
of  the  state  or  national  constitution." 

It  is  further  contended  that  while  section 
3634  forbids.  It  does  not  invalidate,  a  con- 
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veyance  made  by  the  householder  alone;  that 
such  a  deed  is  not  declared  by  the  statute 
to  be  void  or  voidable;  and  that  the  statute 
is  to  be  strictly  construed,  and  nothing  can 
be  added  to  it  by  Intendment. 

Homestead  statutes  are  always  construed 
liberally.  In  order  that  their  purpose  may  be 
more  certainly  accomplished.  Section  7  of 
the  article  of  the  constitution  now  under 
consideration  expressly  provides  that  the 
provisions  of  said  article  "shall  be  construed 
liberally,  to  the  end  that  all  the  Intents  there- 
of may  be  fully  and  perfectly  carried  out." 
The  framers  of  the  constitution  are  presum- 
ed to  have  known  the  general  rule  of  Inter- 
pretation now  contended  for,  and  It  is  a 
most  reasonable  presumption  that  they  in- 
serted section  7  Into  article  11  in  order  to  pre- 
vent the  application  of  that  rule  to  the  stat- 
utes enacted  for  the  purpose  of  carrying  out 
the  provisions  of  that  article.  Further,  the 
legislature  must  have  had  in  mind  the  con- 
stitutional provision  for  a  liberal  construction 
of  these  statutes  when  it  enacted  section 
3634,  and  therefore  knew  that  it  was  not  nec- 
essary to  declare  such  a  deed  as  that  in  ques- 
tion void;  otherwise,  why  should  the  section 
have  been  enacted  at  all?  To  give  the  statute 
the  construction  contended  for  would  make 
it  nugatory,  and  defeat  the  plain  purpose  of 
the  legislature.  To  hold  that  the  household- 
er cannot  convey  the  land  set  apart,  except 
the  wife  unite  In  the  conveyance,  and  then  to 
hold  that  if  he  does  do  It  the  deed  must  be 
held  valid,  would  destroy  the  law.  The  only 
way  to  carry  out  the  legislative  intent  is  to 
hold  the  deed  of  the  husband  solus  void. 
This  construction  Is,  we  think,  amply  Justi- 
fied by  the  language  of  the  section  and  the 
constitution. 

It  is  further  contended  that  M.  L.  McClel- 
land owned  the  land  in  question  in  fee  sim- 
ple, and  that,  inasmuch  as  the  homestead 
estate  must  expire  after  the  death  of  Mc- 
Clelland and  his  wife  and  the  majority  of 
his  youngest  child  (section  3636),  the  deed 
should  not  be  held  void  as  to  the  remaining 
or  underlying  estate,  but  should  be  held  to 
operate  as  an  alienation  of  such  right  or  in- 
terest therein  as  the  grantor  might  lawfully 
convey.  The  fallacy  of  this  position  Is  found, 
we  think,  in  the  assumption  that  there  is  an 
estate  remaining  after  or  underlying  the 
homestead  that  the  husband  can  lawfully 
convey.  The  "homestead  estate"  is  a  unit 
It  does  not  consist  of  a  life  estate  in  the  land 
with  remainder  over.  The  claimant,  when 
the  law  is  complied  with,  gets  the  whole  es- 
tate in  the  land,  and  it  Is  the  entire  estate 
thus  acquired  that  he  is  forbidden  to  alien, 
except  his  wife  Join  in  the  deed.  It  would 
greatly  impair  the  benefits  intended  to  be  se- 
cured by  the  constitution  were  any  part  or 
interest  in  this  estate  to  be  vested  in  the 
appellant  under  the  deed  in  question.  If 
appellant  held  a  vested  interest,  to  take  effect 
upon  the  death  of  the  husband  and  wife  and 
the  majority  of  the  youngest  child,  the  estate 
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treated  by  the  law  would  be  greatly  depre- 
ciated In  value.  The  husband  has  a  right, 
the  wife  uniting,  to  sell  and  convey  the 
homestead  estate,  or  to  consume  such  estate 
in  any  other  way  recognized  by  the  law.  He 
would  be  deprived  of  this  right,  because  un- 
able to  make  title,  If  a  remaining  or  under- 
lying part  of  the  homestead  was  vested  In 
appellant.  We  conclude,  therefore,  that  no 
right  or  interest  has  been  acquired  by  ap- 
pellant under  the  deed  In  question  that  the 
grantor  could  lawfully  convey. 

For  these  reasons,  the  decree  complained 
of  is  affirmed. 

RIBLT,  J.»  absent 


(98  Va.  417) 

'  FRY  et  al.  v.  STOWERS  et  al. 

(Supreme  Oourt  of  Appeals  of  Virginia.     June 
28,  1900.) 

DISPUTBD  TRAOT— PARTIAL  ADVBRSB  POSSBS- 
SION—BJECTMBNT— PAROL  DISCLAIMBR— AD- 
MISSIONS AS  BVIDBNCB— INSTRUCTIONS  NOT 
CONFLICTINO— VERDICT— CONFLICTINO  BVI- 
DBNCB-APPBAL-BXCESSIVB  RBCOVBRY— IN- 
ACCURATE  DISCLAIMER— NBW  TRIAL— IMPO- 
SITION OF  TERMS— DISPOSITION  ON  APPBAL. 

1.  Where  a  senior  claimant  is  in  actual  pos- 
session of  land,  and  a  junior  claimant  to  a 
portion  thereof  enters  on  and  incloses  a  part 
only  of  the  interlock,  and  holds  his  inclosure 
adverse  to  the  senior  claimant,  such  adverse 
possession  will  confer  title  on  the  junior  claim- 
ant only  to  80  much  of  the  interlock  as  he  actu- 
ally occupies,  and  will  not  be  extended  to  em- 
brace constructively  all  of  the  disputed  portion, 
as  against  the  actual  occupancy  of  the  senior 
claimant. 

2.  Instructions  in  an  ejectment  suit  that  dis- 
claimer of  title  can  only  be  made  by  deed  or 
court  record,  and  that  while  a  parol  disclaimer 
is  ineffectual,  yet  a  solemn  admission  by  the 
landowner  in  regard  to  the  boundary  disputed 
is  entitled  to  the  same  weight  in  evidence  as 
In  any  other  case,  are  not  in  conflict,  and  it  is 
not  error  to  give  them  both. 

8.  Where  a  verdict  settling  a  boundaiy  dis- 
pute is  rendered  on  conflicting  evidence,  ft  will 
not  be  disturbed  on  appeal. 

4.  Where  plaintiff  in  ejectment  recovers  an 
excessive  verdict,  and  judgment  is  rendered  ac- 
cordingly, a  disclaimer  entered  of  record  in 
court,  which  fails  to  accurately  describe  the  ex- 
cess, will  not  prevent  the  granting  of  a  new 
trial,  or  the  imposition  of  terms  on  plaintiff 
to  execute  an  accurate  release  in  order  to  avoid 
a  new  trial. 

5.  Where,  In  ejectment  involving  a  boundary 
dispute,  plaintiff  recovered  a  verdict  for  the  en- 
tire interlock,  and  judgment  was  rendered  ac- 
cordingly, and  it  was  conceded  that  defendant 
had  gained  title  by  adverse  possession  to  a  por- 
tion of  the  interlock,  it  was  error  not  to  grant 
defendant's  motion  for  a  new  trial  unless  plain- 
tiff should  release  such  portion;  the  practice 
Df  imposing  terms  on  the  party  achieving  an 
excessive  recovery  as  a  condition  for  refusing 
a  new  trial  being  applicable  to  ejectment  equal- 
ly with  other  actions,  notwithstanding  the  ver- 
dict fixes  the  boundaries  of  the  land  recovered. 

6.  Where  plaintiff  in  ejectment  has  recover- 
ed an  excessive  verdict  and  judgment,  the  judg- 
ment will  be  reversed  on  appeal,  with  direction 
to  award  a  new  trial  unless  plaintiff  will  re- 
lease on  the  record.'  by  proper  description,  the 
excess  recovered. 

Error  to  circuit  court.  Bland  county. 


Action  by  one  Stowers  and  others  against 
one  Fry  and  others.  From  a  Judgment  iu 
fiivor  of  plaintitfs,  defendants  bring  error. 
Reversed,  with  directions. 

J.  H.  Fulton,  for  plaintiffs  In  error.  8.  W. 
Williams  and  F.  Kegley,  tor  defendants  in  er- 
ror. 

HARRISON,  J.  Tills  is  an  ordinary  action 
of  ejectment  The  land  In  oontrover«y  la  an 
interlock  of  grants.  The  plaintlif  claims  un- 
der a  grant  from  the  commonwealth  to  Daniel 
Roblnett  in  the  year  1808,  and  the  defendant 
under  three  grants  from  the  commonwealth  to 
James  Devor,  dated,  respectively,  in  1826, 
1840,  and  1842. 

It  appears  that  the  plaintiff  has  been  in  the 
actual  possession  of  the  land  embraced  in  the 
patent  under  which  he  claims  for  many  years, 
having  cleared  and  cultivated  a  large  part 
thereof  and  built  a  house  thereon.  It  farther 
appears  that,  while  the  plaintiff  was  thus  in 
the  actual  possession  of  the  land  covered  by 
the  Roblnett  patent,  the  defendant,  whose 
later  grant  overlapped  that  of  the  plaintiff, 
entered  upon  and  Inclosed  a  small  part  ct  the 
interlock  created  by  the  overlap,  and  held  the 
same  adversely  to  the  plaintiff  for  the  statu- 
tory period.  It  is  conceded  by  the  plaintiff 
that  the  defendant  is  entitled,  by  reason  of 
his  entry  and  adversary  possession,  to  so 
much  of  the  interlock  as  may  be  within  the 
actual  inclosure  made  by  him,  but  that  lUs 
right  extends  no  further  than  the  limits  of 
such  inclosure.  On  the  other  hand,  the  de- 
fendant contends  that,  by  virtue  of  his  Inclo^ 
sure  of  part  of  the  interlock,'  his  right  extends 
to  the  limits  of  his  grant,  and  includes  the 
whole  of  the  interlock.  The  contention  of  the 
parties  id  presented  by  instructions  Nos.  1,  2, 
5,  and  7  given  for  the  plaintiff,  and  No.  6  ask- 
ed for  by  the  defendant  and  refused.  The 
question  presented,  though  much  discussed, 
has  never  been  settled  in  this  state. 

It  is  very  clearly  stated  by  Judge  Buchan- 
an in  Stull  V.  Iron  Co.,  92  Va.  253,  1^  S.  B. 
293,  to  be  this:  **Does  the  adverse  possession 
of  a  claimant  under  a  Junior  title  extend  to 
the  whole  of  his  tract  or  only  to  the  extent 
of  his  Inclosures,  where  there  are  conflicting 
grants  or  deeds  to  lands  causing  an  interlock, 
the  claimant  under  the  older  title  being  in  ac- 
tual possession  of  a  part  of  his  land  outside  of 
the  interlock  when  the  claimant  under  the 
Junior  title  entered  upon  and  took  actual  pos- 
session of  a  part  of  the  interlock,  claiming 
title  to  the  whole  extent  of  his  boundary?" 

Much  has  been  said  by  Judges  and  learned 
writers  upon  this  question.  It  would,  how- 
ever, add  nothing  to  the  value  of  this  opinion 
to  review  the  authorities,  or  repeat  here  what 
has  been  so  well  said  by  others.  In  the  deci- 
sions of  our  own  state,  as  well  as  learned  ar- 
ticles in  our  Law  Register,  all  has  been  said 
by  way  of  discussion  that  need  be  said.  Pro- 
ceeding, then,  directly  to  a  decision  of  the 
question  presented,  we  are  of  opinion  that 
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where  a  Benlor  patentee  settles  upon  any  por- 
tion of  bis  land,  claiming  title  to  the  whole, 
whether  inside  or  outside  of  the  interlock,  be- 
fore the  Junior  patentee  has  settled  upon  any 
part  of  the  interlock,  the  senior  patentee  is  in 
possession  to  the  extent  of  his  grant,  and  a 
subsequent  entry  of  the  Junior  patentee  upon 
the  interlock  only  ousts  the  senior  patentee  to 
the  extent  of  the  land  actually  in  the  occu- 
pancy of  the  Junior  patentee  by  residence,  im- 
proT^nent,  cultlration,  or  other  open,  noto- 
rious, and  habitual  acts  of  ownership. 

The  conclusion  reached  Is  supported  by  the 
better  reason,  and  is  in  accordance  with  the 
great  weight  of  authority. 

It  follows,  from  what  has  been  said,  that 
there  was  no  error  in  giving  instructions  No& 
1,  2,  5,  and  7  for  the  plaintiff,  nor  in  refusing 
instruction  No.  5  asked  for  by  the  defendant 

It  is  further  objected  that  instruction  No. 
3  given  for  the  plaintiff  is  in  conflict  with 
instruction  No.  3  given  for  the  defendant,  and 
should  not  have  been  given. 

We  are  of  opinion  that  both  instructions 
correctly  state  tiie  law  and  were  properly  giv- 
en.  The  instruction  for  the  defendant  told 
the  Jury  that  a  disclaimer  of  a  legal  title 
could  only  be  made  by  deed  or  by  record  in 
court,  and  the  instruction  for  the  plaintiff  in- 
forms the  Jury  that  while  there  can  be  no 
parol  disclaimer  of  title  to  land,  still,  where 
the  owner  of  land  makes  a  solemn  admission 
in  regard  to  a  disputed  question  of  location  or 
boundary,  or  in  regard  to  the  time,  location, 
and  existence  of  a  disputed  comer,  then  such 
admissions  are  entitled  to  the  same  weight  in 
an  ejectment  case  that  would  be  given  to 
them  by  the  Jury  in  any  other  case.  There  is 
no  conflict  between  the  two  instructions. 
That  for  the  plaintiff  admits  the  correctness 
of  the  instruction  for  the  defendant,  and  pro- 
pounds, in  addition,  a  sound  proposition 
touching  the  weight  of  admissions  as  to  a  dis- 
puted boundary  or  comer. 

Instruction  No.  8  given  for  the  plaintiff  is 
objected  to  upon  the  ground  that  there  was 
no  evidence  tending  to  support  it  We  think 
the  record  in  the  trespass  case,  which  was  in- 
troduced by  the  plaintiff  without  objection, 
and  read  to  the  Jury,  was  sulficient  to  Justify 
this  instraction. 

The  last  assignment  of  error  is  to  the  action 
of  the  court  in  refusing  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence. 

The  real  controversy  before  the  Jury  was 
the  true  boundary  lines  of  the  Robinett  pat- 
ent, under  which  the  plaintiff  Stowers  claim- 
ed. Upon  this  question  the  evidence  was  con- 
flicting. The  Jury  have  established  the  true 
lines  to  be  as  contended  for  by  the  plaintiff, 
and  upon  well-settled  principles  the  verdict 
must  stand,  unless  some  other  valfd  objec- 
tion can  be  shown  thereto.  The  record  shows 
that  the  verdict  was  in  favor  of  the  plaintiff 
for  the  entire  tract  within  the  boundary  of 
the  Robinett  survey.  This  included  the 
whole  Interlock,  whereas,  as  already  seen, 
the  defendant  Fry  was  entitled  to  that  por- 


tion of  the  Interlock  actually  in^slosed  and 
occupied  by  him.  The  court  rendered  Its 
Judgment  in  accordance  with  thla  verdict 

After  the  Judgment  was  entered,  the  plain- 
tiff appeared  In  court  and,  by  order  entered 
of  record,  released  and  disclaimed  title  in 
favor  of  the  defendant  to  that  portion  of  the 
land  within  the  interlock  which  was  In  the 
actual  inclosure  and  occupancy  of  the  de- 
fendant This  release,  if  accurate,  would 
have  accomplished  the  ends  of  Justice,  and 
secured  to  the  defendant  all  of  his  rights. 
It  is,  however,  contended  that  this  disclaim- 
er does  not  accurately  describe  such  Inclos- 
ure, and  that  the  error  of  the  court  in  giv;- 
ing  Judgment  for  the  whole  cannot  now  be 
corrected,  and  that  the  verdict  of  the  Jury 
must  therefore  be  set  aside  and  a  new  trial 
awarded. 

It  does  not  clearly  appear  from  the  record 
what  the  area  of  the  defendant's  inclosure  is. 
It  was  certainly  very  small,-— less,  probably, 
than  an  acre.  Its  trifling  value,  no  doubt, 
caused  no  importance  to  be  attached  to  it 
except  as  a  basis  for  claiming  the  entire  in- 
terlock, and  hence  the  failure  to  refer  to  it 
in  the  verdict 

New  trials  being  addressed  to  the  discre- 
tion and  authority  of  the  court  in  order  to 
prevent  a  material  and  manifest  injustice, 
the  court  as  the  alternative  of  a  new  trial, 
may  impose  terms  upon  the  party,  requiring 
him  to  consent  to  such  a  modification  of  the 
verdict  as  will  meet  the  substantial  Justice 
of  the  case.  So,  the  new  trial  may  be  lim- 
ited to  a  single  point  as  to  a  single  issue  in 
the  oase  or  a  particular  question,  without 
reopening  the  whole  case,  or  even,  it  seems, 
as  to  part  of  the  demand  sued  for,  letting  the 
Judgment  stand  for  the  residue.  The  new 
trial  may  be  granted  upon  any  terms  which, 
In  the  discretion  of  the  court  shall  seem  req- 
uisite to  achieve  the  ends  of  Justice  in  the 
particular  case.  4  Minor,  Inst  pt  1,  p.  930^ 
and  the  cases  there  cited. 

We  do  not  approve  the  rule  axmounced  io 
Shiflet  V.  Dowell,  90  Va.  745,  19  S.  B.  848, 
that  the  principle  stated  does  not  apply  in 
the  case  of  an  action  of  ejectment,  because  of 
the  statute  which  requires  that  the  verdict 
shall  "specify  the  land,  particularly  as  the 
same  is  proved,  and  with  the  same  certainty 
of  description  as  is  required  in  the  declara- 
tion.*' The  practice  of  putting  a  party  upon 
terms  where  the  verdict  is  plainly  erroneous 
in  part  is  a  wise  and  salutary  one,  saving  de- 
lay, costs,  and,  above  all,  ending  strife;  and 
we  perceive  no  good  reason  why  the  ends  of 
Justice  are  not  as  much  subserved  by  the 
application  of  the  principle  in  an  action  of 
ejectment  as  in  any  other  case. 

In  1  Grab.  &  W.  New  Tr.  p.  609.  It  is  said: 
"It  may  be  safely  asserted  that  no  case  can 
occur,  presenting  circumstances,  timely  ad- 
dressed to  the  court.  In  which  the  rights  of 
the  parties  may  not  be  fully  protected  by  the 
Imposition  of  conditions  meeting  the  «il- 
gency." 
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We  are  therefore  of  opinion  that  the  court, 
before  entering  its  judgment,  should  have 
put  the  plaintiff  upon  terms,  so  as  to  have 
excluded  from  his  recovery  that  part  of  the 
interlock  in  the  actual  inclosure  of  the  de- 
fendant 

For  the  foregoing  reasons  the  Judgment  is 
reversed,  and  the  case  remanded,  with  di- 
rections that  unless  the  plaintiff  will  re- 
lease on  the  record,  by  proper  description, 
that  portion  of  the  interloclc  in  the  actual 
possession  of  the  defendant,  the  verdict  be 
set  aside  and  a  new  trial  awarded;  but,  if 
the  plaintiff  accepts  the  terms  prescribed  and 
makes  such  release,  the  motion  for  a  new 
trial  shall  be  overruled,  and  Judgment  ren- 
dered for  the  plaintiff,  with  costs.  Buena 
Vista  Co.  v.  McCandlish,  02  Va.  207,  23  S. 
B.  781. 

The  defendant  in  error,  being  the  party 
substantially  prevailing  in  this  court.  Is  en- 
titled to  recover  his  costs. 


(98  Ya.  860) 

BLANKBNSHIP  et  al.  v.  ELY. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
21,  1900.) 

INJUNCTION— STAY  —  BOND  —  DECREE  —  VARI- 
ANCE—DEFENSE— ESTOPPED-SPECIAL  PLEAS 
— SUPPICIENCY  OF  GENERAL  ISSUE— SIGNING 
—SUFFICIENCY. 

1.  Where  a  bond  is  executed  pursuant  to  a 
decree  in  chancery  re<iniring  it  in  order  to  stay 
the  issuance  of  an  injunction,  the  fact  that  the 
bond  does  not  conform  to  the  requirements  of 
the  decree  is  not  ground  for  demurrer  to  a 
declaration  on  the  bond,  since  the  obligation 
does  not  derive  its  efficacy  from  the  oecree, 
but,  to  determine  the  liability  of  the  parties, 
the  court  must  look  to  the  instrument  alone. 

2.  Parties  executing  a  bond  in  pursuance  of 
a  decree  in  chancery  requiring  it  in  order  to 
stay  the  issuance  of  an  injunction  are  after- 
wards estopped  to  deny  the  recitals  of  the  bond 
in  a  suit  thereon,  though  they  contradict  the 
chancery  record. 

8.  \yhere,  to  a  declaration  on  a  bond,  the 
plea  of  non  est  factum  was  interposed,  to- 
gether with  certain  special  pleas  settmg  up  de- 
fenses which  were  also  available  under  the  gen- 
eral issue,  and  the  record  shows  that  defend- 
ant introduced  evidence  pertaining  to  the  spe- 
cial defenses  under  the  general  issue,  it  was 
not  error  to  reject  the  special  pleas. 

4.  Where,  in  a  suit  on  a  bond  given  to  stay 
injunction  proceedings,  the  defense  relied  on 
is  that  defendants  signed  as  snreties  under  an 
agreement  that  the  principal  should  also  sign, 
and  it  appears  that  the  principal's  husband 
signed  her  name  to  the  bond  at  her  request, 
and  that  the  bond  was  filed  in  the  injunction 
suit  and  proceedings  therein  accordingly  stayed 
to  the  principal's  benefit,  such  sifiniiug  by  the 
husband  is  a  sufficient  compliance  with  the 
agreement  to  bind  the  snreties. 

Error  to  circuit  court,  Lee  county. 

Action  on  a  bond  by  6.  H.  Ely  against 
(leorge  W.  Blankenship  and  others.  From 
a  judgment  In  favor  of  plaintUf,  defendants 
bring  error.    Affirmed. 

C.  T.  Duncan,  for  plaintiffs  in  error.  Pen- 
nington Bros,  and  M.  G.  Ely,  for  defendant 
n  error. 


HARRISON,  J.  The  court  is  of  opinion 
that  the  demurrer  to  the  declaration  waa 
properly  overruled.  The  bond  sued  on  was 
executed  in  pursuance  of  a  decree  of  the 
circuit  court  of  Lee  county.  The  defendants 
craved  oyer  of  the  bond  and  of  the  decree 
directing  Its  execution,  and  then  demurred 
upon  the  ground  that  the  bond  did  not  con- 
form to  the  requirements  of  the  decree.  The 
bond  does  not  derive  its  efficacy  from  the 
order.  It  would  be  a  valid  and  binding  in- 
strument, even  though  the  record  of  the 
chancery  case  had  been  silent  with  respect 
to  its  execution.  In  determining  the  liabili- 
ty of  the  parties  to  the  bond  we  must  look 
to  the  instrument  alone,  and  not  to  the  or- 
der of  the  court  in  regard  to  its  execution; 
and,  although  the  Instrument  may  contradict 
the  record,  the  parties  executing  it  are  es- 
topped to  deny  its  recitals.  Gaskle'a  Bz'rs  t. 
Harrison,  76  Va.  85. 

The  court  is  further  of  opinion  that  the 
four  pleas  tendered  by  the  defendants  were 
properly  rejected.  Whether  or  not  these 
pleas  were  good  we  need  not  inquire.  The 
plea  of  non  est  factum,  the  general  Issue, 
was  put  in.  Under  this  plea  it  was  compe- 
tent to  show  any  fact  that  could  have  been 
proven  under  the  special  pleas,  had  they 
been  admitted,  and  it  Is  apparent  from  the 
character  of  the  evidence  that  the  defend- 
ants availed  themselves  of  their  rights  la 
this  respect  without  objection  from  the 
plaintiff. 

Where  the  general  issue  has  been  pleaded, 
special  pleas  that  set  up  matter  of  defense 
which  can  be  proved  under  the  general  issue 
should  be  rejected.  Campbell  Go.  ▼.  Angus, 
01  Va.  438,  22  S.  E.  167;  Richmond  Union 
Pass.  Ry.  Co.  v.  New  York  &  S.  B.  Ry.  Co., 
05  Va.  386,  28  S.  E.  573. 

The  court  is  further  of  opinion  that  the 
plea  of  nul  tiel  record  was  properly  rejected. 
The  object  of  this  plea  was  to  contradict  the 
recitals  of  the  bond  with  the  record  of  the 
chancery  suit.  This  question  has  been  con- 
sidered in  disposing  of  the  demurrer,  and 
what  is  there  said  need  not  be  repeated  here. 
Franklin's  Adm*r  v.  Depriest,  13  Grat  257. 

The  court  is  further  of  opinion  that  there 
was  no  error  in  giving  the  two  Instructiona 
asked  for  by  the  plaintiff.  The  chancery 
suit  in  which  the  bond  sued  on  was  executed 
and  filed  was  brought  for  settlement  of  part- 
nership accounts  and  a  dissolution  of  the 
firm  of  M.  E.  Woodward  &  Co.,  composed  <^ 
M.  B.  Woodward,  one  of  the  parties  defend- 
ant, and  6.  H.  Ely,  plaintiff  in  the  suit  at 
bar.  The  partnership  assets  were  In  the 
hands  of  M.  E.  Woodward  and  her  husband, 
J.  W.  Woodward.  The  bill  asked  for  a  re- 
ceiver, and  prayed  for  an  injunction  re- 
straining M.  E.  Woodward  and  J.  W.  Wood- 
ward from  disposing  of  the  stock  of  goods 
on  hand,  or  collecting  any  debts  due  the 
firm.  Upon  the  hearing  of  the  motion  to 
grant  an  injunction  and  appoint  a  receiver, 
the  court  required  M.  B.  Woodward  to  exe- 
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cute  to  G.  H.  Ely,  before  the  clerk  of  the 
court,  a  bond  with  approTed  security  In  the 
ram  of  $600,  conditioned  to  Indemnify  and 
save  harmless  said  Ely,  and  to  secure  him 
whatever  sum  might  appear  to  be  due  on 
final  settlement  of  the  partnership  accounts; 
the  decree  further  providing  for  the  Injunc- 
tion and  receiver,  unless  such  bond  was  exe- 
cuted within  10  days. « It  Is  admitted  that  on 
final  settlement  more  than  $600  was  due  G. 
H.  Ely  on  account  of  debts  against  the  firm 
paid  by  him,  and  It  Is  not  denied  that  the 
sums  so  paid  were  intended  to  be  secured  by 
the  bond  sued  oa.  It  Is,  however,  contended 
by  George  W.  Blankenship  that  he  signed 
the  bond  with  the  agreement  and  under- 
standing that  M.  E.  Woodward  and  F.  A. 
Munsey  were  to  sign  and  acknowledge  the 
same  before  the  clerk  of  the  court,  and  a  like 
contention  Is  made  by  F.  A.  Munsey  that  he 
signed  It  with  the  understanding  that  M.  E. 
Woodward  and  Cveorge  W.  Blankenship 
T^ould  sign  and  acknowledge  the  same,  and 
that.  Inasmuch  as  M.  E.  Woodward  did  not 
sign  and  acknowledge  the  bond,  they  are 
not  bound. 

The  ground  of  objection  to  the  instruc- 
tions under  consideration  is  that  they  make 
no  reference  to  these  respective  agrreements 
touching  the  execution  and  delivery  of  the 
bond  by  Blankenship  and  Munsey.  The 
bond  Is  on  its  face,  in  all  respects,  a  complete 
instrument,  duly  signed  by  each  of  the  obli- 
gors named  In  the  body  of  the  bond,  includ- 
ing M.  E.  Woodward.  It  appears  from  the 
uncontradicted  testimony  of  John  W.  Wood- 
ward that  he  signed  the  bond  for  his  wife, 
M.  B.  Woodward,  at  her  request  The  bond 
thus  executed  was  filed  in  the  chancery 
cause,  as  shown  by  the  Indorsement  of  the 
clerk  thereon,  was  acted  upon  by  M.  E. 
Woodward  receiving  and  enjoying  the  bene- 
fits resulting  from  its  execution,  and  was  re- 
lied upon  by  G.  H.  Ely  as  his  protection  In 
lieu  of  the  injunction  and  receiver  asked  for 
by  him.  If,  therefore,  the  defendants  had 
the  right,  in  this  action,  to  rely  upon  the  con- 
ditions mentioned,  which  we  by  no  means 
concede  (MlUer  v.  Fletcher.  27  Grat.  403), 
Buch  conditions  were  substantially  complied 
with.  All  of  the  parties  contemplated  did 
sign  the  bond,  and  M.  E.  Woodward  has 
been  held  liable  by  the  Judgment  complain- 
ed of,  so  that  no  one  has  been  Injured  by 
reason  of  her  failure  to  sign  and  acknowl- 
edge the  bond  in  proper  person. 

The  court  is  further  of  opinion  that  there 
was  no  error  In  refusing  the  several  instruc- 
tions asked  for  by  the  defendants.  Without 
prolonging  this  opinion  to  comment  upon 
these  instructions  in  detail,  It  will  suffice  to 
say  that  they  are  based  upon  the  erroneous 
theory  entertained  by  the  defendants,  that 
the  bond  sued  on  derives  its  efficacy  from 
the  decree  directing  Its  execution.  The  ques- 
tions raised  by  these  Instructions  have  al- 
ready been  disposed  of  In  considering  other 
assignments  of  error* 


The  court  Is  further  of  opinion  that  the 
evidence  was  ample  to  sustain  the  verdict 
of  the  Jury,  and  that  it  was  not  error  to  re- 
fuse to  set  the  same  aside  as  contrary  to  the 
law  and  the  evidence. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  Is  no  error  to  the  prejudice  of  the 
plaintiifs  in  error,  and  the  Judgment  Is  af- 
firmed. 

RIELY,  J.,  absent 


(98  Va.  806) 
BROWN  V.  CJOMMONWEAIiTH  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Juie 
21,  1900.) 

LICENSES  —  MERCANTILE     BUSINESS  —  WHAT 

CONSTITUTBS-CITY  ORDINANCES-- 

STATUTES-CONSTRUCTION. 

1.  Under  Acts  1880^^,  c.  244,  |§  27,  28,  de- 
claring who  Bhall  be  required  to  obtain  a  state 
license  to  conduct  business  as  a  merchant,  pro- 
viding that  a  license  shall  not  be  required  of 
any  person  who  may  canvas  any  county  or 
corporation  to  buy  articles  designed  as  food 
for  man.  unless  he  shall  Iceep  a  place  of  busi- 
ness for  the  purpose  of  selling  such  articles  In 
or  within  a  naif  mile  of  a  city  or  town;  and 
sections  82  and  33,  providing  that  a  peddler's 
license  shall  not  be  required  of  any  one  for 
the  privilege  of  selling  family  supplies  of  a  per- 
ishable nature,  farm  products,  etc.;  and  Act 
March  3,  1896  (Acts  1895-96,  p.  685),  making 
it  unlawful  for  any  city  or  town  to  collect  a  tax 
from  any  person  selling  farm  and  domestic 
products  within  the  limits  of  any  such  city  or 
town  outside  the  regular  market  houses  and 
sheds, — a  person  selling  on  the  market  square 
of  a  city,  from  his  wagon,  country  produce, 
some  of  which  was  raised  on  his  own  farm, 
and  the  balance  acquired  in  the  course  of  his 
business,  is  not  liable  to  a  fine  for  doing  busi- 
ness as  a  merchant  in  such  city  without  a  li- 
cense from  the  commonwealth. 

2.  The  city  of  Roanoke  charter  (Acts  1895- 
96,  p.  549)  §  104,  specifying  various  kinds  of 
business  or  employment  on  which  the  city  may 
levy  a  license  tax,  and  providing  that  a  ucense 
may  be  re<iuired  of  any  person  doing  business 
in  such  city,  whether  the  business  be  of  a 
like  character  as  that  specially  mentioned  or 
not,  and  whether  a  license  is  required  therefor 
by  the  state  or  not,  does  not  apply  to  a  per^ 
son  selling  on  the  market  square  country  prod- 
uce from   his   wagon. 

3.  Laws  imposing  a  license  or  a  tax  are 
strictly  construed,  and  where  there  Is  doubt  as 
to  their  meaning  or  scope  they  are  construed 
more  strongly  against  the  government  and  in 
favor  of  the  citiBen. 

4.  General  Ordinances  Gty  of  Roanoke,  f 
70,  imposes  on  the  merchant  doing  business  In 
the  city  a  tax,  including  dealers  m  dry  goods, 
lumber,  furniture,  groceries,  merchant  tailors, 
or  persons  engaged  in  any  other  mercantile 
busmess  whatsoever,  except  where  otherwise 
herein  specified.  Section  472  imposes  a  curb- 
age  tax  on  the  sale  of  country  produce  at 
the  city  market,  and  by  section  474  the  sale 
of  such  produce  is  confined  to  the  city  market. 
Held,  that  a  person  selling  on  the  market 
square  country  produce  from  his  wagon,  and 
wno  has  paid  a  curbage  tax,  is  not  required  to 
pay  a  license  tax  as  a  merchant. 

Error  to  hustings  oonrt  of  Roanoke. 
W.  C«  Brown  was  convicted  for  violating 
the  state  license  law  and  for  doing  business 
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«a  a  merchant  In  the  city  of  Roanoke  with- 
out a  license,  and  brings  error.    Reyersed. 

Hansbrougb  &  Hall,  for  plaintiff  in  error. 
A-  J.  Montague,  Atty.  Gen.,  for  the  Ctommon- 
wealth.  O.  B.  Moomaw,  for  defendant  in  er- 
ror city  of  Roanoke. 

OARDWELU  J.  W.  C.  Brown  is  a  mer^ 
chant  in  the  county  of  Franklin,  and  has  the 
license  required  by  law  for  the  privilege  of 
doing  business  as  a  merchant  In  that  county. 
In  the  course  of  his  business  he  acquires  by 
barter  country  produce,  such  as  eggs,  butter, 
fowls,  and  vegetables,  which  he  often  gathers 
up  by  sending  his  wagon  around  among  his 
customers;  and  from  time  to  time  he  brings 
the  country  produce  raised  on  his  farm  and 
acquired  through  his  store  to  the  city  of 
Roanoke  for  sale.  Such  produce  is  sold  by 
him  from  his  wagon  on  the  city  market,  in 
accordance  with  the  market  regulations  of 
tbe  city,  which  regulations  Impose  what  is 
.known  as  a  "curbage  tax"  for  the  privilege 
of  selling  each  load  of  produce  on  the  market 
square,  and  confines  the  sale  of  such  produce 
to  the  market  square.  On  October  4,  1800, 
Brown  came  to  the  city  of  Roanoke  with  a 
wagon  load  of  country  produce,  some  of 
which  was  raised  on  his  own  farm  and  the 
balance  was  acquired  by  him  in  the  course 
of  his  business.  He  paid  the  curbage  tax  re- 
quired by  the  market  laws  of  the  city,  and 
on  tbe  market  square  sold  his  load  of  prod- 
uce to  a  merchant  doing  business  in  the 
city.  After  having  sold  his  produce,  he  was 
cited  to  appear  before  the  police  Justice  for 
the  city  to  show  cause  why  he  should  not  be 
fined  for  doing  business  as  a  merchant  in  the 
city  without  having  first  obtained  a  license 
from  the  city  and  from  the  state  of  Virginia 
to  conduct  such  business.  Upon  the  hearing 
of  these  warrants  the  police  Justice  dismissed 
them,  holding  that  Brown  was  not  conducting 
business  in  the  city  in  such  a  manner  as  to 
make  it  necessary  for  hhn  to  obtain  a  mer- 
chant's license  in  the  dty.  From  this  Judg- 
ment the  commonwealth  and  the  city  of  Roa- 
noke appealed  to  the  hustings  court  of  the 
city,  and  upon  the  hearing  of  the  causes  on 
appeal  the  hustings  court  imposed  a  fine  of 
$30  on  Brown  for  the  violation  of  the  state 
license  law  and  $2.50  for  doing  business  as  a 
merchant  in  the  city  without  a  license  from 
the  city. 

By  agreement,  one  bill  of  exceptions  was 
taken  to  the  rulings  of  the  hustings  court, 
made  applicable  to  both  cases,  and  they  are 
before  us  upon  a  writ  of  error  awarded  by 
one  of  the  Judges  of  this  court. 

We  will  first  consider  tbe  question  whether 
or  not  plaintiff  in  error,  under  the  facts  and 
circumstances  stated,  was  required  by  the 
revenue  laws  of  the  commonwealth  to  take 
out  a  merchant's  license  for  the  privilege 
of  selling  bis  country  produce  upon  the  mar- 
ket square  of  the  city  of  Roanoke. 

Section  549  of  the  Code  requires  that  a 


merchantfs  license  shall  fleslgnate  iOBie  defi- 
nite place  for  the  transaction  of  such  busi- 
ness within  the  district  of  the  commlasioDer 
granting  the  license. 

The  statute  imposing  a  license  tax  upon 
merchants  provides  that  the  tax  shall  be 
graduated  according  to  the  amount  of  their 
purchases  during  the  period  for  which  the 
license  is  granted,  and  the  section  which 
fixes  the  amount  of  the  tax  dedarea  that 
merchant  tailors,  lumber,  merchants,  furni- 
ture merchants,  butchers,  greengrocers,  huck- 
sters, dealers  in  coal,  ice,  or  wood,  shall 
be  embraced  in  that  section;  but,  it  farther 
provides  that  nothing  contahied  in  the  sec- 
tion shall  be  so  construed  as  to  require  a  li- 
cense of  any  person  who  may  canvass  any 
county  or  corporation  to  buy  lambs,  plgs^ 
calves,  fowls,  eggs,  butter,  and  such  like 
small  matters  of  subsistence  designed  as  food 
for  man,  unless  such  person  shall  keep  a 
pUce  of  business  for  the  purpose  of  selling 
such  articles  in  or  within  a  half  mile  of  a 
city  or  town  in  the  state.  Sectiona  27,  28. 
c.  244,  Acts  1880-W.  Sections  82  and  83  of 
that  act  also  expressly  provide  that  a  ped- 
dler's license  shall  not  be  required  of  any 
one  for  the  privilege  of  selling  or  offering 
for  sale  family  supplies  of  a  perishable  na- 
ture, farm  products,  wood,  or  coal.  And  by 
an  act  approved  March  3,  1806  (Acts  188&-06. 
p.  685),  it  Is  declared  unlawful  for  any  city 
or  town,  or  of  any  agent  or  oflScer  of  such 
city  or  town,  to  impose  or  collect  any  tax, 
fine,  or  other  penalty  from  any  person  aelltaig 
their  farm  and  domestic  products  within  the 
limits  of  any  such  city  or  town  outside  of 
and  not  within  the  regular  market  houses 
and  sheds  of  such  cities  and  towns. 

It  is,  therefore,  clearly  the  policy  of  the 
law  to  exempt  persons  who  deal  In  country 
produce,  as  plaintiff  in  error  does,  from  the 
payment  of  a  license  tax  either  aa  a  mer- 
chant or  as  a  peddler,  or  any  tax  for  buy- 
ing or  selling  outside  of  the  market  of  a  dty 
or  town  such  produce.  He  does  not  come 
under  the  exception  in  the  statute  above  re- 
ferred to  by  keeping  a  place  of  business  for 
the  sale  of  country  produce  in  or  withU^  a 
half  mile  of  the  city  of  Roanoke,  but  such 
sales  as  were  made  by  him  in  the  city  of 
Roanoke  were  made  from  his  wagon  on  the 
market  square. 

A  merchant's  license  contemplates  that 
the  merchant  is  to  have  a  fixed  place  of 
business  within  a  county  or  city,— a  store  or 
shop  for  the  sale  of  goods.  This  is  the  com- 
mon acceptation  of  the  term  as  given  in  2 
Bouv.  Law  Diet  p.  156.  The  same  author 
defined  the  word  "merchant"  in  its  legal  ac- 
ceptation to  mean  <me  whose  business  it  is 
to  buy  and  sell  merchandise,  and  says  that 
it  applies  to  all  persons  who  habitually 
trade  in  merchandise.  Neither  in  the  legal 
nor  common  acceptation  of  the  word  *'mer- 
chant"  was  plaintiff  in  »rror  conducting  a 
mercantile  business  in  the  city  of  Roanoke 
when  selling  on  the  market  square  of  tbe 
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cit7»  ftom  his  wagon,  coimtry  produce,  and 
therefore  was  not  liable  to  a  fine  for  doing 
bnainesa  aa  a  merchant  in  the  city  without 
having  first  obtained  a  license  from  the  com« 
monwealth  to  conduct  such  a  business. 

It  is  claimed  that  section  104  of  the  char- 
ter of  the  city  of  Roanoke  (Acts  1806-06^  p. 
549)  furnishes  authority  in  the  city  to  im- 
pose a  merchant's  license  tax  upon  plaintiff 
in  error.  This  section,  after  specifying  va- 
rious kinds  of  business  or  employment  up- 
on which  the  city  may  levy  a  license  tax, 
provides  that  a  license  may  be  required  of 
any  person  whatsoever  doing  business  in 
said  city,  whether  the  business  or  employ- 
ment be  of  a  like  character  or  kind  as  that 
specially  mentioned  or  not,  and  whether  a 
license  is  required  therefor  by  the  state  or 
not.  Can  it  be  said  that  plaintiff  in  error 
was  doing  business  in  the  city  of  Roanoke, 
within  the  meaning  of  the  section?  We 
think  not.  It  is  clear  that  selling  country 
produce  on  the  market  of  the  city  is  not 
specially  mentioned  in  the  section,  and  the 
authority  to  impose  a  license  tax  for  the 
privilege  of  conducting  such  a  business  must 
be  derived,  if  at  all,  from  the  powers  con- 
ferred in  general  terms. 

Laws  imposing  a  license  or  a  tax  are 
strictly  construed,  and  whenever  there  is 
doubt  as  to  the  meaning  or  scope  of  such 
laws  they  are  construed  more  strongly 
against  the  government  and  in  favor  of  the 
citizen.  Board  v.  Tallant,  96  Va.  723,  82  S. 
B.  479. 

Section  70  of  the  general  ordinances  of 
the  city  of  Roanoke,  like  the  statute  of  the 
state.  Imposes  upon  the  merchant  doing 
business  In  the  city  a  tax  graduated  accord- 
ing to  the  purchases  he  makes  in  the  con- 
duct of  his  business,  the  tax  imposed  being 
the  same  as  that  prescribed  in  the  statute, 
and  concludes:  'Dealers  in  dry  goods,  lum- 
ber, furniture,  groceries,  merchant  tailors, 
or  persons  engaged  In  any  other  mercantile 
business  whatsoever,  and  whether  they  be 
of  like  kind  or  class  with  those  enumerated 
or  not,  except  where  otherwise  herein  spec- 
ified, shall  be  embraced  In  this  section." 

Section  472  of  the  city's  ordinances,  pur- 
suant to  the  authority  expressly  conferred  in 
the  city's  charter,  specifically  Imposes  a 
curbage  tax  upon  the  sale  of  country  prod- 
uce at  the  city  market,  making  no  distinc- 
tion between  persons  selling  such  produce  of 
their  own  raising  and  persons  who  acquired 
such  produce  in  other  ways;  and  by  section 
474  the  sale  of  such  produce  is  confined  to 
the  city  market 

Here,  then,  the  city  has  confined  the  sale 
of  country  produce  to  the  market  square, 
specifically  imposing  a  curbage  tax  for  the 
privilege  of  selling  it  there;  and  in  the  case 
at  bar,  after  this'  curbage  tax  had  been  paid 
Dy  plaintiff  in  error,  demand  is  made  upon 
Dim  for  the  payment  of  a  license  tlix  as  a 
merchant  in  the  city,  on  the  ground,  as 
.counsel  for  the  city  contends,  that  when 


plaintiff  in  error  came  to  the  city,  and  paid 
his  curbage  tax,  he  acquired  a  place  to  do 
business  in  the  city  as  a  merchant,  as  fully 
and  completely  as  any  merchant  in  the  -city 
doing  business  in  any  of  the  houses  in  the 
city,  etc.  This  position  Is  wholly  untenable. 
When  occupying  a  space  in  the  market,  aft- 
er paying  the  curbage  tax,  plaintiff  in  error 
was  not  there  to  buy  and  sell  as  is  the  busi- 
ness of  a  merchant,  but  merely  to  sell,  from 
his  wagon,  his  load  of  country  produce,  rais- 
ed in  part  on  his  farm,  and  the  residue  bar- 
tered for  or  purchased  in  the  course  of  his 
business  In  Franklin  county,  as  he  had  the 
right  to  do;  and  when  this  was  done,  or 
the  market  hours  closed,  he  abandoned  the 
space  in  the  market  occupied  by  him,  and 
had  n5  further  right  to  occupy  It  In  no 
sense,  therefore,  was  he  doli^  business  as 
a  merchant  in  the  city  of  Roanoke. 

We  are  of  opinion  that  the  charter  of  the 
city  does  not  authorise  the  imposition  of  a 
merchant's  license  tax  in  such  a  case,  and 
that  the  common  council  of  the  city  has  not, 
by  the  ordinance  relied  on,  attempted  to  Im- 
pose the  tax. 

The  judgment  of  the  hustings  court  com- 
plained of  will  be  reversed  and  annulled, 
and  this  court  will  enter  such  Judgment  as 
that  court  should  have  entered,  dismissing 
the  warrants  against  plaintiff  in  error,  with 
costs  to  him  as  against  the  city  of  Roanoke. 

RIELY,  J.,  absent 


(88  Va.  846) 
JACKSON  V.  COMMONWEALTH. 
(Supreme  Oourt  of  Appeals  of  Virginia.    June 
21,  1900.) 

HOMICIDB-QUARRBLSOMB  CHARACTER  OF  THB 

DBCBA8BD— BVIDBNC&-ADMI8SIBILITT— 

SBLF-DBFENSB— INSTRUCTIONS. 

1.  Te  render  an  assignment  of  error  for  tiie 
Improper  exdnsion  of  evidence  available,  rec- 
ord must  show  what  the  party  offering  the  wit- 
ness expected  to  prove  by  him. 

2.  Where  the  defendant  and  the  deceased 
were  -engaged  in  a  fight  and  the  defendant 
struck  the  fatal  blow  with  a  rock  while  the 
deceased  was  running  away  from  liim,  the 
<luarrelsome  and  vindictive  character  of  deceas- 
ed cannot  be  shown. 

3.  An  instruction  that  the  law  of  self-defense 
is  the  law  of  necessity,  and  the  necessity  relied 
on  to  justify  the  killing  must  not  arise  out  of 
the  prisoner's  own  conduct,  and  that  if  the 
prisoner  assaulted  the  deceased,  and  thereby 
brought  about  the  necessity  of  I^illing  him, 
then  the  prisoner  could  not  justify  the  killing 
by  a  plea  of  necessity  nnless  he  were  without 
fault  in  bringing  that  necessity  on  himself,  was 
proper. 

4.  Where  th^r^  was  evidence  that  the  prison- 
er grossly  insulted  the  deceased,  and  made  an 
assault  on  him,  in  which  he  struck  the  deceas- 
ed a  fatal  blow  with  a  rock  as  the  latter  waa 
running  away  from  him,  an  instruction  that  if 
the  first  assault  was  made  on  the  deceased  with 
a  preconceived  design  to  kill  or  to  inflict  great 
bodily  harm,  then  the  malice  of  the  first  as- 
sault, notwithstanding  the  violence  with  which 
it  was  returned,  communicates  itself  to  the  last 
act  of  the  prisoner,  and  the  Idlling  is  murder, 
was  supported  by  the  evidence. 
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5.  Where  the  prisoner  and  the  deceased  were 
engaged  in  a  mutual  combat,  and  the  prisoner 
struck  the  deceased  a  fatal  blow  with  a  rock  as 
the  latter  was  running  away  from  him,  instruc- 
tions on  the  law  of  self-defense  were  properly 
refused. 

Error  to  Pulaski  county  court 
Charles  Jackson  was  convicted  of  murder, 
and  he  brings  error.    AfiElrmed. 

J.  C.  Wysor  and  T.  D.  Massie,  for  plain- 
tiff in  error.  A.  J.  Montague,  Atty.  Gen.,  for 
the  Commonwealth. 

BUCHANAN.  J.  The  plaintiff  In  error 
was  found  guilty  of  murder  in  the  second  de- 
gree, and  sentenced  to  the  penitentiary  fior 
a  term  of  Ave  years. 

The  first  error  assigned  to  the  rulhigs  of 
the  trial  court  was  its  refusal  to  allow  the 
character  of  the  deceased  as  a  dangerous 
man  to  be  shown.  Two  witnesses  were  asked 
if  they  knew  the  reputation  of  the  deceased 
as  a  dangerous  man.  They  stated  that  they 
did,  but,  when  asked  what  that  reputation 
was,  the  court,  upon  the  motion  of  the  attor- 
ney for  the  commonwealth,  refused  to  allow 
the  questions  to  be  answered.  What  the  wit- 
nesses were  expected  to  testify  as  to  the 
reputation  of  the  deceased  is  not  shown  by 
the  bills  of  exception. 

In  order  that  this  court  can  pass  upon  the 
action  of  the  trial  court  rejecting  or  exclud- 
ing evidence,  its  materiality  must  be  shown. 
Where  a  question  is  asked,  and  the  witness 
is  not  permitted  to  answer  It,  the  bill  of  ex- 
ceptions should  show  what  the  party  offer- 
ing the  witness  expected  to  prove  by  him.  If 
the  witness  is  permitted  to  answer,  and  the 
answer  is  excluded,  the  bill  of  exceptions 
should  show  what  the  answer  was;  other- 
wise, this  court  cannot  say  that  any  Injury 
resulted  to  the  party  complaining  from  the 
action  of  the  trial  court  Insurance  Co.  v. 
Pollard,  94  Va.  146,  157,  26  S.  B.  421,  36  L. 
R.  A.  271,  and  cases  cited;  Driver  ▼.  Hart- 
man,  96  Va,  518,  31  S.  B.  899. 

But  it  the  bill  of  exceptions  had  shovm 
that  the  defendant  expected  to  prove  that  the 
deceased  bad  the  general  reputation  of  being 
a  quarrelsome,  vindictive,  and  brutal  man, 
we  do  not  think  that  such  evidence  was  ad- 
missible.. Placing  the  most  favorable  con- 
struction upon  the  evidence  of  the  accused, 
he  and  the  deceased  were  engaged  in  a  mu- 
tual combat,  commenced  with  their  hands, 
and  afterwards  continued  with  rocks,  both 
parties  reaching  for  rocks  at  the  same  time. 
From  this  combat  the  accused  made  no  ef- 
fort to  retire,  but  pursued  the  deceased,  and 
threw  the  rock  which  killed  him  while  he 
was  moving  away  from  him.  The  accused 
had  not  only  not  made  out  a  prima  facie 
case  of  self-defense,  as  was  thought  neces- 
sary in  Harrison's  Case,  79  Va.  374,  as  a 
condition  precedent  to  the  right  to  introduce 
evidence  of  the  dangerous  character  of  the 
deceased,  but  the  evidence  did  not  tend  to 
show  that  the  defendant  did  the  killing  in 


self-defense.  This  being  so,  under  all  the 
authorities  the  evidence  was  cieaily  inad- 
missible. Whart  Cr.  Bv.  i  84;  2  Blah.  Or. 
Proc  i§  625,  626v  629. 

The  next  error  assigned  Is  the  giving  of  In- 
struction No.  9  asked  for  by  the  common- 
wealth.  That  Instruction  Is  as  follows^ 

*'That  on  a  trial  for  murder  the  law  of 
self-defense  is  the  law  of  necessity,  and  the 
necessity  relied  on  to  Justify  the  killing 
must  not  arise  out  of  the  prisoner's  own 
misconduct;  and  if  the  Jury  shall  believe 
from  the  evidence  that  the  prisoner,  Charies 
Jackson,  assaulted  the  deceased,  and  there- 
by brought  about  the  necessity  of  killing  the 
deceased,  should  they  believe  there  was  any 
such  necessity,  then  the  prisoner  cannot  Jus- 
tify the  killing  of  the  deceased  by  a  plea  of 
necessity,  unless  he  was  without  fault  in 
bringing  that  necessity  upon  himself." 

The  objection  urged  to  this  instruction  is 
that  it  "virtually  told  the  Jury  they  must 
find  the  accused  guilty  of  murder  if  he  be- 
gan the  affray  merely  to  Inflict  a  battery, 
and  without  any  felonious  intent,  and  that 
he  could  not  reduce  his  crime  to  any  lower 
grade  than  murder  by  the  plea  of  self-de- 
fense and  by  proof  sustaining  such  a  plea." 
We  do  not  so  understand  the  Instruction. 
Its  object  was  to  tell  the  Jury  that  the  ac- 
cused could  not  Justify  the  killing  of  the  de- 
ceased upon  the  ground  of  self-defense,  and 
therefore  be  acquitted,  if  they  believed  that 
he  had  assaulted  the  deceased,  and  by  such 
misconduct  brought  about  the  necessity  for 
the  killing,  if  there  was  such  necessity,  in 
order  to  save  his  own  life.  That  Instmction 
did  not  instruct  the  Jury,  nor  was  it  Intended 
to  instruct  them,  upon  the  degree  of  the  pris- 
oner's guilt  whether  it  was  murder  or  man- 
slaughter, but  it  was  merely  intended  to  tell 
them  that  upon  the  facts  hypothetlcally  stat- 
ed in  the  instruction  the  prisoner  was  not  en- 
titled to  an  acquittal. 

This  is  clearly  the  law.  It  was  so  held  in 
Vaiden's  Case,  12  Grat  717.  729.  730.  Judge 
Lee,  who  delivered  the  opinion  of  the  court 
in  that  case,  said:  "With  regard  to  the  ne- 
cessity that  will  Justify  the  slaying  of  an- 
other In  self-defense,  it  should  seem  that  the 
party  should  not  have  wrongfully  occasioned 
the  necessity;  for  a  man  shall  not  In  any 
case  Justify  the  killing  of  another  by  a  pre- 
tense of  necessity,  unless  he  were  without 
fault  in  bringing  that  necessity  upon  him- 
self." 

This  decision  has  been  followed  and  the 
language  of  Judge  Lee  quoted  approvingly 
by  this  court  in  subsequent  cases  (Lewis* 
Case,  78  Va.  732;  Honesty's  Case,  81  Va. 
298,  299;  Clark's  Case,  90  Va.  369,  18  S.  B. 
440).  and  is  fully  sustained  by  the  later  as 
well  as  the  older  text  writers  (1  Minor,  Cr. 
Law,  43;  1  Blsh.  New  Ci'.  Law,  f  866;  1 
Whart  Cr.  Law  [9th  Ed.]  i  486;  Kerr,  Horn. 
i  179;   1  Hale,  P.  C.  482). 

In  Hash's  Case,  88  Va.  172,  13  &  H  39a 
a  somewhat  different  doctrine  was  laid  down, . 
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but  It  has  been  much  questioned  by  the  pro- 
fession, and  not  only  not  been  followed  since, 
but  in  Clark's  Case,  90  Va.  869,  18  S.  E.  440, 
Judge  Lewis,  in  delivering  the  unanimous 
opinion  of  the  court,  composed  of  the  same 
judges  who  decided  Hash's  Case,  quotes  with 
approval  the  language  of  the  court  in  Yai- 
den's  Case,  and  refers  to  Lewis'  Case  and 
Honesty's  Case,  supra,  In  support  of  it,  with- 
out referring  to  Hashes  Case.  So  f^r  as 
Hash's  Case  is  in  conflict  with  the  doctrine 
laid  down  in  Vaiden's  Case  and  our  decision 
in  the  case  before  us,  we  feel  constrained  to 
overrule  it 

The  giving  of  instruction  No.  8  asked  for 
by  the  commonwealth  is  assigned  as  error. 

This  assignment  of  error  was  practically 
abandoned  in  the  oral  argument  of  the  case, 
and  properly  so,  as  the  instruction  complain- 
ed of  was  a  correct  statement  of  law,  and 
applicable  to  the  case.  1  Minor,  Cr.  Law,  46, 
and  cases  cited;  2  Bish.  Or.  Law,  S  697. 

The  giving  of  instruction  No.  10  for  the 
commonwealth  is  assigned  as  error.  It  is  as 
follows: 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  prisoner, 
Charles  Jackson,  assailed  the  deceased,  and  a 
combat  ensued,  and  in  such  combat  the  pris- 
oner killed  the  deceased,  and  if  they  shall 
further  believe  that  the  first  assault  was 
made  by  the  prisoner  upon  the  deceased 
with  a  preconceived  design  to  kill  or  to  in- 
flict great  bodily  harm,  then  the  malice  of  the 
first  assault,  notwithstanding  the  violence 
with  which  it  was  returned,  communicates 
itself  to  the  last  act  of  the  prisoner,  and  the 
killing  is  murder." 

The  objection  urged  to  this  instruction  is 
that  there  was  no  evidence  upon  which  to 
base  it.  In  this  view  we  cannot  concur. 
There  was  evidence  tending  to  show  that 
the  accused  had  grossly  insulted  the  deceas- 
ed, and  made  an  assault  upon  him;  that  dur- 
ing the  affray  the  accused  kicked  the  deceas- 
ed in  the  stomach  or  privates,  and  doubled 
him  up,  whereupon  the  deceased  broke  loose 
from  tl  -^  accused  and  ran;  that  the  defendant 
pursued  him,  although  he  was  trying  to  es- 
cape; that  while  the  deceased  was  running, 
and  the  accused  was  following,  the  latter 
threw  two  rocks  with  all  the  power  he 
could,  one  of  which  struck  the  deceased  in 
the  back  and  the  other  on  the  head,  causing 
his  death.  From  this  and  other  evidence 
in  the  cause  the  Jury  might  have  believed 
that  the  accused  insulted  and  assaulted  the 
deceased  for  the  purpose  of  doing  what  he 
did  do,  for  a  man  is  presumed  to  have  in- 
tended to  do  what  he  did,  unless  the  con- 
trary appears. 

The  court  refused  to  give  instructions  num- 
bered 4,  6,  and  6  offered  by  the  accused,  and 
this  is  assigned  as  error. 

These  instructions  are  all  based  upon  the 
theory  that  the  accused  when  he  killed  the 
deceased  was  resisting  an  attack  made  upon 


hhn  by  the  deceased,  and  killed  him  in  self- 
defense.  The  most  favorable  oonstmction 
that  can  be  put  upon  the  prisoner's  own  evi- 
dence, as  before  stated,  does  not  show  that 
the  deceased  made  an  attack  upon  him,  but, 
at  most,  the  affray  commenced  as  a  mere 
fight  or  mutual  combat,  first  with  the  hands, 
and  afterwards  with  rocks,  and  that  at  no 
time  did  the  accused  attempt  to  quit  the 
combat 

In  such  cases  the  right  of  either  party  to 
Justify  or  excuse  himself  on  the  ground  of 
self-defense,  if  he  killed  the  other,  is  stated 
by  Mr.  Bishop  as  follows:  "If  a  mere  fight 
or  an  assault  not  murderously  meant,  is 
followed  up  till  the  conflict  is  for  blood, 
neither  party  can  avail  himself  of  the  per- 
fect defense  by  killing  the  other  until  he 
has  endeavored  to  extricate  himself  by  're- 
treating to  the  wall/  as  the  old  phrase  is. 
•    •    • 

"Cases  of  mutual  combat  are  those  in  which 
this  duty  of  retreating  to  the  wall  oftenest 
appears.  Two  men  being  in  the  wrong,  nei- 
ther can  right  himself  except  by  retreating 
to  the  walL  So  that  when  one  unexpectedly 
finds  himself  so  hotly  pursued  by  the  other 
that  he  can  save  himself  only  by  taking  the 
other's  life,  if  he  does  it  he  is  guilty  of  feloni- 
ous homicide,  unless  he  first  withdraws  from 
the  place."  1  BIsh.  New  Or.  Law,  S§  869- 
871;  1  Whart  Cr.  Law  (9th  Ed.)  S  486a; 
1  Minor,  Cr.  Law,  42,  43. 

In  Clark's  Case,  90  Va.  360,  86a  18  S.  E. 
4^,  It  was  held  that  it  was  a  principle  of 
the  criminal  law  that  where  death  ensues 
on  a  sudden  provocation  or  sudden  quarrel, 
without  malice  prepense,  the  killing  is  man- 
slaughter, and,  in  order  to  reduce  the  offense 
to  killing  in  self-defense,  the  accused  must 
prove  two  things,  vhB.:  (1)  That  before  the 
mortal  blow  was  given  he  declined  further 
combat  and  retreated  as  far  as  he  could 
with  safety;  and  (2)  that  he  killed  the  de- 
ceased through  the  necessity  of  preserving 
his  own  life,  or  that  there  was  reasonable 
ground  to  believe  that  the  killing  was  neces- 
sary to  preserve  his  own  life,  or  save  himself 
from  great  bodily  harm.  Tested  by  these 
principles,  it  is  clear  that  the  instructions 
refused  ought  not  to  have  been  given.  The 
accused  not  only  did  not  decline  further  com- 
bat and  retreat  but  pursued  and  killed  his 
adversary. 

The  remaining  assignment  of  error  is  to  the 
action  of  the  court  in  refusing  to  set  aside 
the  verdict  of  the  Jury  because  it  was  con- 
trary to  the  law  and  the  evidence. 

Sufficient  reference  has  already  beeii  made 
to  the  evidence  to  show  that  the  verdict  of 
the  Jury  was  not  contrary  to  the  evidence, 
and,  as  we  have  seen,  the  court  committed 
no  error  of  law  in  the  trial  of  the  case. 

The  Judgment  complained  of  must  be  af* 
firmed. 

RIELX,  Jm  absent 
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MAX  MBADOWS  LAND  &  IMPBOVI^- 
MENT  GO.  ▼.  McGAVOOK  et  &!. 

(Supreme  Gonrt  of  Appeals  of  Virginia.    Jane 
28,  1900.) 

VENDOR    AND    PURCHASER  —  TRUST    DEED  » 
JUDGMENT  CREDITORS— LIENS-SATIS- 
FACTION—PRIORITY. 

1.  Certain  heirs  sold  land  to  C,  retaining  a 
lien  for  the  purchase  price;  and  J.  C.  and  J. 
R.,  two  of  tne  heirs,  executed  to  M.  a  trust 
deed  conveying,  in  the  alternative,  the  property 
conveyed  to  C.,  in  case  the  sale  should  not  be 
specifically  enforced,  and  otherwise  their  inter- 
est in  the  purchase  money  due  from  G.  The 
sale  was  specifically  enforced,  and  the  lien 
against  the  property  foreclosed,  and  at  the  sale 
the  original  vendors  became  purchasers.  The 
land  was  partitioned  among  them,  and  the 
portions  assigned  to  J.  C.  and  J.  R.  were  sold 
to  satisfy  the  trust  in  favor  of  M.  and  certain 
judgment-lien  creditors,  in  the  order  of  their 
priority,  and  for  payment  of  their  share  of  the 
purchase  money.  Plaintiff,  a  judgment-lien 
creditor,  contends  that  M.  is  not  entitled  to  be 
satisfied  out  of  the  proceeds  of  this  sale,  but  is 
precluded  from  demanding  any  share  of  such 
proceeds  by  her  conduct  in  allowing  the  court 
to  confirm  the  sale  to  the  heirs,  and  treat  the 
purchase  price  as  if  paid  by  them,  without  ob- 
jection, add  that,  while  in  some  of  the  de- 
crees of  the  court  tne  purchase  price  was  treat- 
ed as  paid,  yet,  since  in  all  of  them  it  is  declar- 
ed that  the  land  is  liable  for  the  Hens  thereto- 
fore reported,  in  order  of  their  priority,  M.  is 
not  precluded  from  claiming  satisfaction  out  of 
these  funds,  but  is  entitled  to  be  so  satisfied, 
since  under  the  trust  deed  the  interest  of  J. 
C.  and  J.  R.  in  the  land  was  expressly  convey- 
ed in  trust  for  her  security. 
'  2;  The  holder  of  the  oldest  unpaid  judgment 
lien  is  entitled  to  be  paid  first  out  of  the  prop- 
erty of  the  debtor,  where  his  lien  is  a  general 
one. 

Appeal  from  circuit  court,  Wythe  couuty. 

Action  by  the  Max  Meadows  Land  &  Im- 
provement Gompany  against  McGavock  and 
others.  From  a  judgment  in  faror  of  defend- 
ants, plaintiff  appeals.    AfELnned. 

W.  B.  Kegley,  for  appellant  J.  H.  Fulton, 
for  appellees. 


BUGHANAN,  J.  It  appears  that  prior  to 
May  8,  1803,  the  heirs  of  Randall  MeOavock 
sold  to  G.  M.  Glark  and  associates  a  tract  of 
about  262  acres  of  land  and  conveyed  It  by 
their  direction,  to  one  Dennlston,  securing  the 
unpaid  purchase  money  by  a  lien  on  the  land. 
On  May  3,  1893;,  J.  G.  and  J.  B.  McGavock, 
two  of  the  heirs  of  Bandall  McGavock,  exe- 
cuted a  deed,  of  trust  to  W.  B.  Fulton,  trustee, 
to  secure  the  payment  of  a  bond  for  $8,000 
executed  |)y  them  to  Margaret  McGavock,  and 
to  save  harmless  James  H.  McGavock,  their 
surety  on  the  bond.  Among  the  property  em- 
braced in  the  trnst  was  the  interest  of  the 
grantors  .in  the  purchase  money  due  from 
Glark  and  associates.  The  language  of  the 
deed  by  which  ^hat  interest  was  conveyed  or 
ass^ed  ix)  trust  is  as  follows: 

"And  the  parties  of  the  first  part  do  farther 
grant,  transfer,  and  assign  to  the  party  of  the 
second  part  all  their  right  and  l^erest  in  and 
to  the  unpaid  purchase  money  of  a  portion  of 


said  land  sold  to  said  a  M.  Clark  and  Ma  as- 
sodates,  and,  to  have  payment  of  which,  suit 
is  now  pending  in  the  circuit  court  of  Wythe 
oounty,  to  which  reference  Is  here  made;  and, 
if  said  contract  is  not  specifically  enforced  by 
the  court,  then  the  parties  of  the  first  part 
do  hereby  convey  their  interest  in  said  land 
to  the  party  of  the  second  part'* 

The  sale  made  to  Glark  and  associates  was 
specifically  enforced  in  the  suit  referred  to, 
which  is  one  of  the  seven  causes  heard  to- 
gether, in  which  the  decree  complained  of  was 
entered.  In  that  suit  the  262-acre  tract  of 
land  was  sold  for  the  unpaid  purchase  money, 
and  the  heirs  of  Bandall  McGavock,  the  ven- 
dors of  Glark  and  associates,  became  the  pur- 
chasers at  the  price  of  |5,000.  They  did  not 
pay  the  cash  costs,  but  executed  their  bonds 
for  the  deferred  payments.  The  commissioner 
reported  the  sale,  and  the  court  was  of  opin- 
ion that  the  sale,  ''notwithstandrng  the  failure 
of  the  purchasers  to  pay  the  cash  payment 
should  be  confirmed,  as  it  appears  it  will  be 
necessary  hereafter  again  to  sell  this  land  to 
satisfy  the  liens  reported  in  these  causes, 
when  a  decree  for  costs  and  cash  payment  al- 
luded to  can  be  entered  if  the  same  is. not 
sooner  paid,"  and  in  the  same  decree  ordered 
that  the  lien  reserved  in  the  deed  to  Denniston 
be  credited  with  the  amount  for  which  the 
land  sold,  less  the  costs  of  suit  and  sale. 

Afterwards  the  court  directed  that  the  land 
be  partitioned  between  the  heirs  of  Bandall 
McGavock,  and  that  the  shares  of  J.  B.  Mc- 
Gavock, J.  G.  McGavock,  H.  B.  McGavock. 
and  Mrs.  Lucy  Kent  be  laid  off  contiguous 
to  each  other,  which  was  done.  By  Its  decree 
confirming  that  partition,  the  court  being 
of  opinion  that  it  was  necessary  to  sell  the 
interest  of  the  four  last  named  parties  in  the 
land  to  satisfy  the  trust  and  judgment-Hen 
creditors  of  said  parties  in  the  order  of  the 
priority  theretofore  reported,  ordered  its  com- 
missioner, unless  the  said  parties  vrithin  30 
days  paid  their  share  of  the  cash  costs  of  the 
former  sale,  their  share  of  the  money  ad- 
vanced by  James  H.  McGavock  to  prevent  a 
forfeiture  of  the  282-acre  tract  of  land  for  the 
nonpayment  of  taxes  thereon,  and  the  unpaid 
liens  reported  against  them,  to  sell  the  lands 
allotted  them  in  the  partltloh  of  the  262-acre 
tract  J.  C.,  J.  B.,  and  H.  B.  McGavock  did 
not  pay  the  debts  named,  and  Gommlsaioner 
Fulton  offered  their  interest  or  shares  in  the 
land  for  sale^  and  James  H.  McGavock  6^- 
came  the  purchaser  at  the  price  of  $4,000. 
The  sale  was  reported  to  and  confirmed  by  the 
court 

By  decree  of  February  term,  1899.  the 
court  directed  its  commissioner  to  collect  the 
two  unpaid  bonds  executed  by  James  H.  Mc- 
Gavock to  the  commisaioner  for  the  deferred 
purchase  price  of  the  land  sold  him,  aqd  to 
apply  the  Interest  of  J.  G.  McGavock  and  J. 
B.  McGavock  In  the  fund  so  collected  to  the 
payment— First,  of  any  balance  due  on  the 
judgment  of  W.  B.  Graham,  reported  in  class 
2  in  Gommlssloner  Kegley's  report;   and,  sec- 
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oDdly,  to  Uie  debt  of  MIbs  Margaret  Mc 
Gavock,  reported  In  class  8. 

This  action  of  the  court  ia  assigned  aa 
error  by  the  Max  Meadows  Land  &  Improye- 
ment  Company,  the  appellant  here, — a  Jndg* 
ment-llen  creditor  of  J.  0.  ahd  J.  B.  Mc- 
Gavock.  The  objection  made  to  the  diatri* 
butlon  by  the  court  is  that  the  sale  of  the 
262-acre  tract  of  land  to  Olark  and  associ- 
ates having  been  specifically  executed,  the 
deed  of  trust  executed  to  J.  G.  and  J.  R.  Mc- 
Qavock  to  secure  Miss  Margaret  McGavock 
created  no  lien  on  the  land  for  the  payment 
of  her  debt,  but  her  lien  was  upon  their  in- 
terest in  the  purchase-money  bonds  given  for 
the  land,  and  that  she  had  the  right,  when 
that  land  was  sold,  to  have  applied  to  the 
payment  of  her  debt  the  Interest  of  J.  C. 
and  J.  R.  McGavock  in  the  proceeds  of  that 
sale,  but  that  instead  of  having  this  done* 
she  allowed  the  court  to  confirm  the  sale  to 
them,  and  treat  the  purchase  money,  except 
the  costs  of  the  suit  and  sale,  as  paid  by 
them,  and  that  inasmuch  as  those  proceed- 
ings wpre  had  in  causes  to  which  Miss  Mar- 
garet McGavock  and  James  H.  McGavodc 
were  parties,  and  without  any  objection  on 
their  part  they  were  precluded  by  those  de- 
crees treating  the  purchase  money  due  from 
the  McGavock  heirs  as  paid,  and  had  lost 
their  right  to  have  the  interest  of  J.  C.  and 
J.  R.  McGavock  therein  applied  to  the  pay- 
ment of  the  debt  due  Miss  Margaret  McGav- 
ock. 

It  is  true  that  in  some  of  the  decrees  of 
the  court  the  purchase  price  which  the  heirs 
of  Randall  McGavock  agreed  to  give  for  the 
land  seems  to  be  treated  as  paid,  except  as 
to  the  costs  of  the  suit  and  sale;  but,  while 
this  is  done,  the  same  decrees  declare  that 
the  262-acre  tract  of  land  is  liable  for  the 
liens  theretofore  reported,  in  the  order  of 
their  priority,  and  its  decree  for  distribution 
ordered  the  interest  of  J.  G.  and  J.  R.  Mc- 
Gavock in  the  proceeds  of  the  sale  of  their 
shares  of  the  262-acre  tract  of  land  to  be 
paid  upon  the  liens  against  them  according  to 
the  priority  as  fixed  by  the  reports  of  liens. 
What  ought  to  have  been  done,  since  there 
seems  to  have  been  no  surety  on  the  bonds 
given  by  the  heirs  of  Randall  McGavock  for 
the  purchase  money  of  the  262-acre  tract  of 
land,  was  to  have  ordered  the  sale  of  the  in- 
terest of  J.  C.  and  J.  R.  McGavock  in  the 
land  for  the  purchase  money  due  from  them, 
as  nothing  could  have  been  recovered  from 
them  on  their  bonds  by  actions  at  law  within 
any  reasonable  time,  if  at  all,  as  appears  from 
the  record,  and  so  much  of  the  proceeds  of 
that  sale  as  was  equal  to  the  purchase  mon- 
ey due  from  them  appropriated  to  the  pay- 
ment of  the  debt  of  Miss  Margaret  McGav- 
ock. The  court  erred  in  its  mode  of  proce- 
dure. But  the  appellant,  so  far  as  the  record 
shows,  has  not  been  prejudiced  by  the  error. 
It  had  no  right  to  subject  J.  C.  and  J.  R. 
McOavock*8  interest  in  the  262-acre  tract  of 
land  to  tne  payment  of  its  lien  until  the  pur- 


diase  money  doe  from  them,  and  which  was 
a  prior  lien  upon  it  had  been  paid.  The 
comt,  by  its  decree  for  distribution,  has  ap* 
plied  the  interest  of  J.  a  and  J.  R  Me- 
Gavocs  in  the  proceeds  of  the  sale  of  the 
land  to  the  payment  of  Miss  Margaret  Mc- 
Gavock's  debt  which  was  payable  out  of  the 
purchase  money  which  J.  O.  and  J.  R.  Mc- 
Gavock owed  for  it  This  being  so,  the  court, 
by  its  irregular  proceedings,  has  only  dime 
what  it  ought  to  and  would  have  done  if  its 
proceedings  had  been  regular;  and,  as  no  in- 
justice has  been  done  the  appellant  by  such 
irregularity,  the  decree  complained  of  will 
not  be  reversed  on  that  account  Beery  y. 
Homan*s  Committee,  8  Grat  48~{S8,  64;  Wil- 
son V.  Spencer,  11  Leigh,  271,  280. 

The  action  of  the  court  in  directing  the  nn- 
paid  balance  on  W.  B.  Graham's  Judgment 
to  be  paid  before  the  appellant's  debt  is  also 
assigned  as  error. 

Graham's  was  the  oldest  unpaid  Judgment 
lien,  and  was  general;  extending  to  all  the 
funds  in  the  hands  of  the  court  upon  which 
the  appellant  had  a  lien.  Graham  had  the 
right  to  be  paid  first  and  the  coort  properly 
so  decreed. 

It  follows  from  what  has  been  said  that 
the  decree  complained  of  must  be  affirmed. 

RIELY  and  HARRISON.  JJ.,  absent 
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KELLY  et  al.  v.  HAMBLEN  et  al. 

(Supreme  Court  of  Appeals  of  Yirginia.    June 
28,  1900.) 

RB6    JUDICATA— CREDITORS'    SUIT--BATI8FAC* 
TION— ANSWER— BXCBPTIONS. 

1.  Plaintiff,  as  assigDee  of  a  judgment  sued, 
to  subject  certain  lands  to  the  judgment.  De^ 
fendants  interposed  a  plea  of  res  judicata, 
based  on  a  decision,  in  an  action  by  another 
plaintiff,  holding  certain  other  lands  not  sub- 
ject to  the  Hen.  Held,  that  since  one  of  the  de- 
fendants in  the  present  suit  was  not  a  party 
to  the  former,  and  since  the  liability  of  the 
land  sought  to  be  subjected  in  the  present  suit 
was  not  considered  in  the  former,  the  plea  was 
not  available. 

2.  The  TitalitT  of  a  judgment  is  sot  exhaust- 
ed by  one  action  thereon,  but  the  judgment 
creditor  is  entitled  to  pursue  successive  actions 
until  satisfaction  is  obtained. 

8.  Where  the  defendant  in  a  suit  to  subject 
his  land  to  the  satisfaction  of  certain  judgment 
liens  answers,  showine  that  there  is  other 
property  of  the  principal  debtor,  or  his  alienees 
subsequent  to  defendant  still  liable  to  the  de- 
mands sought  to  be  enforced  against  him.  It 
is  error  to  sustain  an  exception  to  such  an- 
swer, since,  if  true,  it  constitutes  a  good  de- 
fense. 

Appeal  from  circuit  court  Wise  county. 

Action  by  C.  L  Hamblen  and  others 
against  William  J.  Kelly  and  others  to  sub- 
ject certain  property  to  the  satisfaction  of  a 
judgment  lien.  From  a  judgment  in  favor 
of  plaintilTs,  defendants  appeaL    Revemed. 

R.  T.  Irvine,  for  appellants.  BolUtt  ft 
Kelly,  for  appellees. 
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KEITH,  P.  In  the  year  189S  Logan  ft 
Brewer  recovered  a  jndsrment  In  Lee  county 
against  J.  J.  Kelly,  Sr.,  for  the  snm  of  $5.- 
000,  with  interest  from  January  1,  1891. 
At  the  same  time  Kirkpatrlck  recovered  a 
judgment  against  the  same  defendant  for 
$5,000,  with  Interest  from  the  same  date. 
About  the  same  time  the  AshevlUe  Shoe  Com- 
pany, a  Judgment  creditor,  brought  suit  In 
the  circuit  court  of  Lee  county  against  Kelly 
and  Ooldlron  and  others,  alienees  of  Kelly, 
for  the  purpose  of  subjecting  certain  lands 
In  lee  county,  which  were  then  In  posses- 
sion of  said  alienees;  claiming  that  the 
lands  really  belonged  to  Kelly,  and  that  he 
had  conveyed  them  to  his  co-defendants 
with  the  intent  to  defraud,  hinder,  and  de- 
lay his  creditors.  Plaintiff  sought,  also,  to 
subject  any  other  land  owned  by  Kelly  to 
the  satisfaction  of  its  Judgment  The  cause 
was  referred  to  a  commissioner,  with  direc- 
tions to  ascertain  and  report  the  liens 
against  Kelly,  and  their  priorities,  and  what 
lands,  if  any,  were  subject  thereto.  The 
Judgment  creditors  were  made  parties,  and 
their  several  Judgments  were  duly  reported 
by  the  commissioner,  who  also  reported  that 
the  lands  claimed  by  Ooldlron  and  others, 
were  subject  to  liens  of  the  said  Judgments; 
and  a  decree  was  entered  holding  the  lands 
in  Lee  county  to  be  liable,  and  directing 
that  they  should  be  sold.  Coldlron  and  oth- 
ers appealed  from  this  decree,  and  it  was 
reversed,  and  the  bill  dismissed.  Thereaft- 
er, in  1898,  tiogan  &  Brewer  and  Kirkpat- 
rlck Instituted  a  chancery  suit  In  the  circuit 
court  of  Wise  county  against  J.  J.  Kelly, 
Sr.,  and  J.  J.  Kelly,  Jr.,  the  object  of  which 
was  to  enforce  the  Judgment  obtained  by 
them  against  two  tracts  of  land  lying  in 
Wise  county,  claimed  by  J.  J.  Kelly,  Jr. 
One  of  these  tracts  contained  535  acres, 
worth  about  $20,000,  and  the  other  about 
800  acres,  worth  about  $16,000.  J.  J.  Kelly, 
Jr.,  and  J.  J.  Kelly,  Sr.,  answered,  stating 
that  these  several  tracts  belonged  to  J.  J. 
Kelly,  Jr.,  and  were  not  liable  to  the  Judg- 
ments of  the  plaintiffs.  Proofs  were  taken, 
but  before  a  final  hearing  a  compromise  be- 
tween the  parties  was  made,  by  which  J.  J. 
Kelly,  Jr.,  agreed  to  pay  33%  per  cent  of 
the  Judgments  of  Logan  &  Brewer  and  Kirk- 
patrlck; and  thereupon,  at  the  next  term  of 
the  circuit  court,  this  suit  was.  In  pursuance 
of  this  compromise,  dismissed. 

At  August  rules,  1898,  C.  S.  Hamblen,  who 
in  the  meantime  had  become  an  assignee  of 
the  Logan  &  Brewer  Judgments,  brought 
suit  in  Lee  county  against  William  J.  Kelly 
and  J.  J.  Kelly,  Sr.;  making  all  other  Judg- 
ment creditors  of  J.  J.  Kelly,  Sr.,  parties. 
The  object  of  the  suit  was  to  enforce  the 
lien  of  the  Judgments  against  a  certain  tract 
of  land,  containing  700  acres,  more  or  less, 
the  surface  of  and  timber  on  which  were 
owned  and  claimed  by  William  J.  Kelly; 
complainants  in  the  bill  averring  that  J. 


J.  Kelly,  Sr.,  had  parted  with  the  tiUe  to 
the  said  land  to  William  J.  Kelly  after  the 
liens  of  the  Judgments  had  attached  there- 
to. To  this  bill  J.  J.  Kelly  filed  a  plea  In 
which  he  sets  forth  the  proceedings  In  the 
case  of  the  Asheville  Shoe  Oomiuuiy  against 
himself  and  others,  and  relies  thereon  as 
res  Judicata. 

William  J.  Kelly  filed  an  answer,  in  which 
he  likewise  relies  upon  said  proceedings,  and 
also  upon  the  suit  of  Logan  &  Brewer  and 
others  against  J.  J.  Kelly,  Jr.,  and  J.  J.  Kel- 
ly, Sr.,  as  res  Judicata,  and  also  as  a  bar  to 
any  further  proceedings  against  his  lands, 
because,  as  he  alleges,  the  lands  of  J.  J. 
Kelly,  Jr.,  were  liable  to  the  said  Judgments, 
and  were  worth  a  great  deal  more  than  the 
total  amount  thereof,  to  wit,  at  least  $36,- 
000,  and  that  notwithstanding  this  fact  the 
parties  had  compromised  and  dismissed  the 
proceedings  against  those  lands. 

Plaintiffs  demurred  to  the  plea  of  res  Ju- 
dicata filed  by  J.  J.  Kelly,  Sr.,  and  filed  ex- 
ceptions to  the  answer  of  William  J.  Kelly 
on  the  ground  that  the  same  did  not  consti- 
tute any  defense.  At  the  April  term,  1899, 
the  circuit  court  of  Wise  county  entered  a 
decree  sustaining  the  demurrers  to  the  plea 
and  the  exceptions  to  the  answer,  and  there- 
upon J.  J.  Kelly  declined  to  further  plead  or 
answer,  and  William  J.  Kelly  declined  to 
amend  his  answer;  and  the  court  entered  a 
decree  holding  that  none  of  the  Judgments 
against  J.  J.  Kelly,  Sr.,  constituted  liens  up- 
on the  700-acre  tract,  except  the  Judgments 
of  Logan  &  Brewer  and  Kirkpatrlck,  but 
maintained  the  liens  of  those  Judgments,  and 
directed  that  uhless  they  should  be  paid 
within  a  certain  time  the  surface  of  the  700- 
acre  tract  and  the  timber  thereof  should  be 
sold. 

The  facts  with  respect  to  the  700-acre  tract 
appear  to  be  as  follows:  In  1882  It  belonged 
to  J.  J.  Kelly,  Sr.,  who  in  that  year  sold  and 
conveyed  to  one  Kemmerer  the  coal  and  min- 
erals in  it  In  the  year  1884  J.  J.  Kelly  con- 
veyed the  surface  and  timber  upon  this  tract 
to  his  son  David  Kelly,  but  this  deed  was 
never  put  to  record.  Subsequently,  by  an 
arrangement  among  the  parties,  David  Kel- 
ly was  given  an  interest  in  certain  lands  in 
Lee  county;  and  in  consideration  thereof  he 
assigned  and  conveyed  to  William  J.  Kelly 
all  his  right  title,  and  interest  in  the  700- 
acre  tract,  who,  finding  that  there  was  no 
deed  on  the  record  from  J.  J.  Kelly,  Sr.,  to 
David  Kelly,  procured  from  J.  J.  Kelly,  Sr„ 
a  deed  direct  to  himself,  dated  October  5, 
1890,  which  was  not  recorded  in  Wise  coun- 
ty until  March  13,  1894,  after  the  Judgments 
of  Logan  &  Brewer  and  Kirkpatrlck  had 
been  docketed  in  that  county,  but  before  the 
Judgments  of  any  of  the  other  creditors  had 
been  so  docketed. 

From  the  decree  of  the  April  term,  1899. 
the  appeal  now  before  us  was  taken;  and 
the  petitioners,  J.  J.  Kelly,  Sr.,  and  William 
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J.  Kelly  admit  that  the  judgments  of  Logan 
&  Brewer,  assigned  to  Hamblen  as  aforesaid, 
and  the  Judgment  of  Klrkpatrlck,  constitute 
liens  on  the  surface  and  timber  of  the  700- 
acre  tract,  unless  the  rights  of  Hamblen  and 
Kir kpa trick  have  been  lost  by  reason  of  the 
proceedings  in  Lee  county  in  the  suits 
brought  by  the  Asheville  Company,  or  by 
reason  of  the  proceedings  in  Wise  county  in 
the  suit  of  Logan  &  Brewer  against  J.  J. 
Kelly,  Jr.,  and  others,  but  the  petitioners  in- 
Blst  that  the  proceedings  in  each  of  those 
causes  do  constitute  bars  to  the  right  of  re- 
covery in  this  suit 

They  assign  as  error,  In  the  decree  com- 
plained of,  first,  that  the  court  erred  In  sus- 
taining the  demurrer  to  the  plea  of  res  judi- 
cata filed  by  J.  J.  Kelly,  Sr. 

We  shall  not  inquire  or  decide  whether  a 
demurrer  applies  to  an  answer  or  plea  in  a 
chancery  case-.  It  would  seem  that  it  can 
only  be  Interposed  to  a  bill.  However  this 
may  be,  the  appellant  made  no  objection  to  it 
in  the  circuit  court,  and  has  not  assigned  it  as 
error  In  this  court;  and  we  therefore  neither 
approve  nor  condemn  the  practice,  but  re- 
serve It  for  future  consideration. 

From  an  Inspection  of  the  record  of  Ashe- 
ville Shoe  Co.  V.  Coldlron  et  al.,  which,  as 
we  have  seen,  resulted  in  a  reversal  of  the 
decree  of  the  circuit  court  of  Lee  county, 
and  a  dismissal  of  the  bill  filed  by  the  judg- 
ment creditors  of  J.  J.  Kelly,  Sr..  it  appears, 
first,  that  William  J.  Kelly,  one  of  the  peti- 
tioners In  the  case  before  us,  was  not  a  par- 
ty to  that  proceeding.  It  further  appears, 
from  the  opinion  of  the  court  (see  Coldlron  v. 
Shoe  Co.,  93  Va.  364,  25  S.  B.  238),  that  the 
liability  of  the  700-acre  tract  in  Wise  county 
to  the  lien  of  the  judgments  against  J.  J. 
Kelly,  Sr.,  was  never  considered  by  the 
court.  Creditors  appear  to  have  made  stren- 
uous efforts  to  discover  land  out  of  which 
their  judgments  might  be  satisfied.  The  rec- 
ords were  examined,  Interrogatories  were 
filed,  and  no  effort  seems  to  have  been  spar- 
ed to  accomplish  that  result;  and,  after  a 
careful  Investigation  of  the  record,  we  can- 
not discover  that  the  liability  of  the  700-acre 
tract  to  the  lien  now  asserted  against  it  was 
In  that  case  heard  and  determined,  nor  do 
we  think  that  the  principle  Invoked  by  coun- 
sel for  petitioners  applies  to  a  case  such  as 
this.  It  Is  true,  as  he  contends,  that  the 
doctrine  of  res  judicata  embraces,  not  only 
what  was  In  point  of  fact  adjudicated,  but 
the  judgment  or  decree  is  conclusive  as  to 
all  questions  in  issue,  whether  formally  liti- 
gated or  not  "It  is  not  necessary  to  the 
conclusiveness  of  the  former  judgment  or 
decree  that  the  issue  should  have  been  taken 
upon  the  precise  point  which  it  is  proposed 
to  controvert  In  the  collateral  action.  It  Is 
sufficient  If  that  point  was  essential  to  the 
former  judgment  Every  point  which  has 
been  specifically  decided,  and  by  necessary 
implication,  every  Issue  which  must  have 


been  decided  In  order  to  support  the  judg- 
ment or  decree,  Is  concluded."  Dlehl  v.  Mar- 
chant,  87  Va.  447,  12  S.  B.  803;  WeUs,  Res 
Adj.  p.  187;  Diamond  State  Iron  Co.  v.  Alex. 
K.  Rarig  Co.,  93  Va.  595,  25  S.  B.  894. 

It  Is  not  necessary,  however,  to  enlarge 
upon  the  familiar  doctrine  of  res  judicata, 
or  to  multiply  authorities  upon  the  subject 
We  are  of  opinion  that  William  J.  Kelly,  be- 
ing in  possession  of  lands  confessedly  liable 
to  the  lien  of  the  judgments  asserted  in  this 
cause,  cannot  escape  that  liability  by  vouch- 
ing the  record  of  a  suit  In  which  no  effort 
was  made  to  subject  the  land  in  question  to 
those  judgments,  and  In  which  they  could 
not  have  been  enforced,  as  he  was  not  a  par- 
ty to  the  proceeding.  As  we  have  said,  dili- 
gent effort  was  made  in  that  litigation  to 
ascertain  a  subject  upon  which  the  lien  of 
the  judgments  therein  reported  could  be  en- 
forced. None  such  was  discovered,  and  the 
bill  was  dismissed;  and  we  know  of  no  au- 
thority and  of  no  principle  which  forbids  a 
judgment  creditor,  under  such  circumstan- 
ces, to  seek  satisfaction  out  of  property 
which  he  afterwards  ascertains  to  be  liable 
to  his  lien.  We  will  not  say  that  the  judg- 
ment debtors  in  that  case  successfully  coa- 
cealed  from  their  creditors  the  property  out 
of  which  their  demand  might  have  been  sat- 
isfied, but  we  do  say  that  the  failure  of  an 
tf  ort,  made  in  good  faith,  to  subject  proper- 
ty In  that  suit,  which  was  held  not  to  be  lia- 
ble, cannot  be  Interposed  as  a  bar  to  the  en- 
forcement of  a  lien  upon  other  property  con- 
fessedly liable  but  for  the  unavailing  etlort 

Another  error  assigned  rests  upon  the 
idea  that  the  suits  theretofore  Instituted  by 
the  judgment  creditors  to  enforce  their  liens 
exhausted  the  vitality  of  those  judgments, 
and  that  they  are  no  longer  subsisting  caus- 
es of  action.  The  precise  principle  Invoked 
is  that  a  judgment  is  an  Indivisible  cause  of 
action,  and  that  when  once  an  action  is  In- 
stituted upon  It,  and  prosecuted  to  a  final 
judgment  or  decree,  no  other  suit  or  action 
can  be  brought  upon  it  It  is  true  that  a 
judgment  is  an  indivisible  cause  of  action, 
in  the  sense  that  It  may  not  be  divided  or 
split  up  into  several  causes  of  action.  Sub- 
ject to  the  discretion  of  courts  In  the  Im- 
position of  costs,  as  many  successive  actions 
may  be  brought  upon  a  judgment  as  may  be 
needful  in  the  opinion  of  the  plaintiff;  but 
there  can,  of  course,  be  but  one  satisfaction. 
If  it  be  true  that  but  one  bill  to  enforce  a 
judgment  can  be  maintained;  If  It  be  true 
that  by  reason  of  the  indivisibility  of  a 
judgment  as  a  cause  of  action,  a  decree  up- 
on a  bill  filed  to  enforce  it  may  be  pleaded 
as  an  adjudication  of  all  rights  growing  out 
of  it— a  creditor  who  has  proceeded  against 
his  judgment  debtor,  and  made  an  unavail- 
ing attempt  to  obtain  satisfaction,  would  be 
precluded  from  asserting  his  Hen,  though 
his  debtor  might  thereafter  acquire  property 
suflacient  to  satisfy  his  demand.     This,  we 
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know,  Is  not  and  cannot  be  true;  but;  If 
the  principle  contended  for  ezista,  It  must 
operate  in  all.  cases.  To  establish  an  ex- 
ception is  to  deny  and  refute  its  existence. 

We  are  of  opinion  that  a  suit  brought  to 
enforce  the  lien  of  a  Judgment,  and  prose- 
cuted in  good  faith,  though  ineffectual,  is 
not  a  bar  to  a  subsequent  suit  by  the  same 
plaintiff  against  the  same  debtor  to  enforce 
satisfaction  of  the  same  ludgment  In  all 
such  cases  it  will  be  the  duty  of  the  court 
to  see  that  the  creditor  does  not  exercise  his 
right  capriciously  or  oppressively,  and  make 
such  orders  and  decrees  with  reference  to 
the  imposition  of  costs  as  will  protect  liti- 
gants against  unnecessary  and  vexatious 
suits. 

The  remaining  error  assigned  is  that  the 
court  erred  in  sustaining  the  exception  of 
Hamblen  and  Kirkpatrick  to  the  answer  of 
William  J.  Kelly. 

From  that  answer  it  appears  that  Logan 
&  Brewer  and  Kirkpatrick  had  liens  upon 
two  tracts  of  land  owned  by  J.  J.  Kelly,  Jr., 
the  title  to  which  remained  in  J.  J.  Kelly, 
Sr.,  until  1807,  which  were  worth  more  than 
the  sum  of  the  judgments  sought  to  be  en- 
forced in  this  suit,  and  that  Logan  &  Brew- 
er, assignors  of  Hamblen  and  Kirkpatrick, 
entered  into  a  compromise  with  J.  J.  Kelly, 
Jr.,  who  agreed  to  pay  and  did  pay  them 
one-third  of  their  demands,  whereupon  a 
consent  decree  was  entered,  reciting  the 
compromise  and  dismissing  the  bill.  This, 
we  think,  was  error.  If  the  facts  stated  in 
the  answer  be  true,  the  lands  of  J.  J.  Kelly, 
Jr.,  title  to  which  remained  in  J.  J.  Kelly, 
Sr.,  until  1897,  should  have  been  subjected 
to  the  lien  of  the  Judgments,  to  the  exoner- 
ation of  the  lands  of  William  J.  Kelly,  title 
to  which  J.  J.  Kelly,  Sr.,  parted  with  as  far 
back  as  18&4.  See  Jones  v.  Myrick's  Bx'rs, 
8  Grat  179;  Loan  Co.  v.  Fellers,  96  Va.  837, 
31  S.  B.  505. 

The  answer  also  avers  that  J.  J.  Kelly, 
Sr.,  was  the  owner  of  a  tract  of  land  in 
Wise  county,  containing  396  acres,  upon 
which  the  Judgments  in  suit  constituted 
liens,  which  should  be  subjected  to  the  ex- 
oneration of  the  lands  in  the  hands  of  his 
alienees.  When  a  plaintiff  excepts  to  an  an- 
swer for  insufficiency,  he  plants  himself  up- 
on the  proposition  that,  if  the  averments  of 
the  answer  are  sustained  by  proof,  they  con- 
stitute no  defense  to  the  plaintiff's  demand. 
It  seems  manifest  to  us  that  if  the  defend- 
ant can  show  that  other  property  of  the 
principal  debtor,  or  property  of  an  alienee 
from  the  principal  debtor  subsequent  to 
himself,  is  liable  to  the  demands  sought  to 
be  enforced  against  him,  he  should  be  per- 
mitted to  do  so.  ^ 

We  are  of  opinion  that  the  circuit  court 
erred  in  sustaining  exceptions  to  the  answer 
of  William  J.  Kelly,  and  for  this  cause  its 
decree  is  reversed. 

Reversed. 

RIELY,  J.,  absent 


(B8  8.  C.  50) 

BIRD  V.  SULUYAN. 

(Supreme  Court  of  South  Oarolina.    June  27, 

1900.) 

MAOISTRATB  —  JURISDICTION  —  ATTACHMBNT 
—NONRESIDENT— APPBARANCB. 

1.  Under  Oode,  S  71,  subd.  4,  conferring  on 
magistrateB  jurisdiction  in  "an  action  com- 
menced by  attachment  of  property  as  now  pro- 
vided by  statute,  if  the  debt  or  damages  claim- 
ed do  not  exceed  $100,**  such  court  has  jurisdic- 
tion, in  an  action  by  attachment  against  a  non- 
resident, to  at  least  render  a  judgment  in  rem. 

2.  A  nonresident  defendant,  by  appearing  on 
the  day  of  trial,  and  contesting  the  case  on  the 
merits  by  denying  the  allegations  of  the  com- 
plaint, gives  the  magistrate  jurisdiction  to  ren- 
der a  judgment  in  personam. 

Appeal  from  common  pleas  circuit  court  of 
Cherokee  county;  O.  W.  Buchanan,  Judge. 

Action  by  D.  R.  Bird  against  W.  H.  Sulli- 
van. Judgment  of  a  magistrate  for  plaintiff 
was  reversed  by  the  circuit  court,  and  plain- 
tiff appeals.    Reversed. 

N.  W.  Hardin,  for  appellant  J.  P.  &  J.  B. 
Hart,  for  respondent. 

GARY,  A.  J.  The  following  statement  of 
facts  appears  in  record,  to  wit:  "This  was 
an  action  commenced  by  D.  R.  Bird,  plaintiff, 
against  W.  H.  Sullivan,  defendant,  on  the 
17th  day  of  December,  1898^  in  the  court  of 
A.  M.  Bridges,  magistrate,  on  money  demand 
of  $48.86,  in  the  county  of  Cherokee.  On  the 
day  the  summons  was  issued,  an  attachment 
was  issued  and  served  on  the  South  Carolina 
&  Georgia  Extension  Railroad  Company,  with- 
in county  and  state,  the  plaintiff  alleging  in 
his  attachment  affidavit  that  the  defendant 
was  a  nonresident  of  the  state,  and  that  the 
South  Carolina  &  Georgia  Extension  Railroad 
Company  had  property  in  the  state  belonging 
to  the  absent  defendant  On  the  Gth  day  of 
January,  1899,  the  defendant,  Sullivan,  was 
served  with  a  copy  of  the  warrant  of  attach- 
ment and  the  summons  in  the  county  and 
state,  in  which  the  day  set  for  trial  of  the  ac- 
tion was  the  28th  of  January,  1899.  On  the 
21st  of  January,  1899,  'the  defendant  gave 
notice  of  a  motion  to  vacate  the  attachment 
on  the  following  grounds:  (1)  Because  it  ap- 
pears from  affidavit  of  the  plaintiff  that  the 
defendant  is  a  resident  of  the  state  of  South 
Carolina,  and  no  grounds  are  stated  to  sustain 
an  attachment.  (2)  Because,  if  not  a  resident 
of  this  state  and  of  Cherokee  county,  the 
magistrate's  court  in  Cherokee  county  has  no 
jurisdiction  over  the  defendant  or  the  subject- 
matter  of  the  action."  The  magistrate  found 
as  a  fact  that  the  defendant  was  a  nonresi- 
dent of  this  state,  and  refused  the  motion  on 
the  25th  of  January,  1899.  The  record  con- 
tains the  following  minutes  of  the  trial  be- 
fore the  magistrate  on  the  28th  of  January, 
1899:  "This  cause  came  on  for  trial  before 
me  on  the  28th  day  of  January,  1899.  De- 
fendant appeared  by  his  attorneys,  Messrs. 
Hart  &  Hart,  and  denies  each  and  every  al- 
legation of  plaintiff's  complaint  Plaintiff  ad- 
mitted the  defendant  Will  Sullivan  lives  in 
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Marlon,  N.  C.  Defendant's  attorneys  asked 
that  the  action  be  dismissed  because  the  mag- 
istrate, under  the  constitution,  has  no  juris- 
diction, plaintiff  baying  proved  that  defendant 
was  a  resident  of  Marlon,  N.  G.  Motion  over- 
ruled, because  I  am  of  the  opinion  that  magis- 
trate had  jurisdiction  of  nonresidents  in  at- 
tachment cases,  and  especially  so  in  this  case^ 
SB  the  defendant  was  served  with  the  sum- 
mons, etc.,  in  this  county  and  state.  •  •  ♦" 
The  defendant  appealed,  and  the  circuit  court 
sustained  the  appeal  on  the  ground  that  the 
magistrate  did  not  have  jurisdiction,  by  zea- 
Bon  of  the  fact  that  the  defendant  was  a  non- 
resident of  this  state.  The  plaintiff  has  ajh 
pealed  to  tills  court  from  said  rule. 

Section  71,  snbd.  4,  of  the  Code  confers  uiK)n 
magistrates  jurisdiction  in  "an  action  com- 
menced by  attachment  of  property  as  now  pro- 
vided by  statute,  If  the  debt  or  damages  claim- 
ed do  not  exceed  one  hundred  dollars.*'  One 
of  the  grounds  provided  by  statute  for  issu- 
iBg  an  attachment  is  that  the  defendant  is 
not  a  resident  of  this  state.  The  jurisdiction 
of  magistrates  to  issue  writs  of  attachment 
against  the  property  of  a  nonresident  was  not 
affected  by  the  constitution  of  1806.  The 
magistrate,  therefore,  had  Jurisdiction  to  ren- 
der a  judgment  in  rem,  even  If  he  did  not 
have  jurisdiction  to  render  a  judgment  In 
personam.  The  record,  however,  shows  that 
the  defendant  appeared  on  the  day  of  trial, 
and  contested  the  case  upon  its  merits  by 
denying  each  and  every  allegation  of  the 
complaint  This  gave  the  magistrate  juris- 
diction to  render  a  judgment  in  personam. 
Ex  parte  Perry  Stove  Co..  43  S.  C.  176,  20  S. 
E.  980;  Smith  v.  Walke,  43  S.  C.  381,  21  S. 
E.  240;  Rosamond  v.  Earle,  46  S.  C.  9,  24 
S.  E.  44.  It  Is  the  judgment  of  this  court 
that  the  order  of  the  circuit  court  be  reversed. 


(6S  s.  c.  8») 

BUROKHALTBR  ▼.  JONES. 

(Supreme  Court  of  South  Carolina.     June  28, 

1900.) 

HAGI8niA.TBS--<rXJRI8DI0TI0N— NOfiRBSIDENTS 
— ▲TTACHMBNT-<8UMMONS. 

1.  Const  1805,  art.  5,  $  23,  providing,  "Every 
civil  action  cognizable  by  magistrates  shall  be 
brought  before  a  magistrate  in  the  county 
where  the  defendant  resides,"  does  not  prevent 
an.  action  by  attachment  against  a  nonresident 
and  a  judgment  in  rem,  as  theretofore. 

2.  Omission  of  a  magistrate  to  sign  his  name 
to  the  original  summons  is  not  a  jurisdictional 
defect  where  the  order  of  publication  is  signed 
by  the  magistrate,  the  words.  "Magistrate's 
Summons  for  Debt,"  and  "By  W.  [magistrate] 
to  J.  [defendant],"  appear  on  the  face  of  the 
summons,  and  a  copy  of  the  summons  is  serv* 
ed  on  defendant  personally. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;  James  Aldrlch,  Judge. 

Action  by  T.  D.  Burckhalter  against  J.  R 
Jones.  Judgment  of  a  magistrate  for  plain- 
tHf  was  set  aside  by  the  circuit  court,  and 
plaintiff  appeals.    Revened. 

G.  W.  Croft  &  Son,  for  apt)eilant  Hender- 
son Bros.,  for  respondent 


GARY,  A.  J.  This  action  waa  commenced 
before  a  magistrate  in  Aiken  county  on  the 
16th  of  August,  1S98.  The  defendant  is  not 
a  resident  of  this  state,  but  resides  in  Au- 
gusta, Ga.  The  magistrate  granted  an  order 
that  service  of  the  summons  and  complaint 
be  made  upon  the  defendant  by  publication. 

The  following  statement  of  facta  appears 
in  the  record:  ^Thereupon  the  plaintiff  filed 
with  the  magistrate  an  affidavit  to  obtain  an 
attachment.  Said  affidavit  was  in  due  form 
and  according  to  law.  Upon  said  affidavit 
the  magistrate,  on  August  the  17th,  1898^ 
Issued  a  warrant  of  attachment  in  favor  of 
the  plaintiff  against  the  defendant  The 
sheriff,  acting  under  said  warraxtt  of  attach- 
ment, levied  upon  the  personal  property  of 
the  defendant  found  in  this  state  and  county, 
and  on  the  24th  day  of  August,  1898,  he  serv- 
ed copies  of  the  smnmons  and  complaint  in 
the  city  of  Augusta,  Ga.,  that  being  the  place 
of  his  residence."  It  is  admitted  that  the 
copy  of  the  summons  served  on  the  defend- 
ant had  the  name  of  the  magistrate  signed 
to  it  by  the  attorney  for  the  plaintiff,  but  that 
neither  upon  the  original  nor  upon  the  copy 
summons  does  the  handwriting  of  the  magis- 
trate appear,  but  that  both  are  entirely  in 
the  handwriting  of  the  plalntiff'a  attorney. 
The  defendant  made  default  The  plaintiff 
appeared  before  the  magistrate  in  person, 
and  proved  his  cause,  whereupon  Magistrate 
Weeks  entered  the  following  judgment  by 
default:  "Case  called.  Defendant  not  ap- 
pearing, and  plaintiff  proving  his  case,  Judg- 
ment given  against  him  In  favor  of  the  plain- 
tiff for  $10.61  and  $6.60  costs.  This  23d  day 
of  September,  1898.  L.  R.  Weeks,  M.  A.  C. 
At  this  stage  the  defendant  ffied  his  petition 
for  certiorari,  as  follows:  ••  •  •  The  pe- 
tition of  John  B.  Jonea  respectfully  showeth: 
That  as  set  forth  in  the  annexed  affidavit 
of  the  petitioner  and  of  E.  P.  Henderson,  the 
judgment  was  rendered  against  your  petition- 
er on  the  24th  day  of  August,  1898,  at  the 
suit  of  T.  D.  Burckhalter  in  the  court  of  L. 
R.  Weeks,  Esq.,  magistrate  for  Aiken  county, 
by  default  The  petitioner  did  not  know  of 
the  rendering  of  said  Judgment  until  after 
the  expiration  of  the  five  daya  allowed  him 
by  law  to  appeal  from  such  Judgment  or  to 
ask  a  new  trial  in  said  action  before  said 
magistrate.  That  the  summons  upon  which 
said  action  is  based  was  not  legally  issued, 
and  that  said  magistrate  did  not  have  Juris- 
diction of  the  person  of  petitioner  as  such  de- 
fendant on  the  day  the  said  Judgment  was 
rendered.  That  said  Judgment  is  void  in  law, 
and  defendant's  and  petitioner's  only  remedy 
In  the  premises  is  to  be  had  by  a  writ  of  cer- 
tiorari, so  that,  when  all  the  proceedings  of 
the  said  magistrate's  court  upon  which  said- 
judgment  Is  based  is  certified  to  your  honor, 
you  may  act  thereon  as  of  right  and  accord- 
ing to  law  ought  to  be  done.* "  The  circuit 
judge  granted  the  petition,  and^  upon  hear- 
ing the  return,  set  aside  the  Judgment  with- 
out assigning  the  grounds  for  so  doing.    The 
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plaintiff  appealed  upon  exceptions,  the  first 
of  which  is  as  follows:  "(1)  That  it  is  sub- 
mitted that  the  magistrate  had  jurisdiction 
to  issue  an  attachment  against  the  property 
of  a  nonresident  defendant;  and  that  his 
honor,  the  circuit  Judge,  erred  hi  not  so  decid- 
ing." 

Sections  10,  11,  art  17,  of  the  constitution 
contain  the  following  provisions: 

Section  10:  "All  laws  now  in  force  in  this 
state  and  not  repugnant  to  the  constitution 
shall  remain  and  be  enforced  until  altered 
or  repealed  by  the  general  assembly  or  shall 
expire  by  their  own  limitations." 

Section  11:  **That  no  inconvenience  may 
arise  from  the  change  in  the  constitution  of 
this  state  and  in  order  to  carry  this  constitu- 
tion into  complete  operation,  it  is  hereby  de- 
clared: First  That  all  laws  in  force  in  this 
state  at  the  time  of  the  adoption  of  this 
constitution,  not  inconsistent  therewith  and 
constitutional  when  enacted,  shall  remain  in 
full  force  until  altered  or  repealed  by  the 
general  assembly  or  exph^  by  their  own 
limitations.  •  •  •  Second.  All  writs,  ac- 
tions, causes  of  action,  proceedings,  prosecu- 
tions, and  rights  of  individuals,  of  bodies  cor- 
porate, and  of  the  state,  when  not  inconsist- 
ent with  this  constitution,  shall  continue  as 
valid.    •    •    •" 

At  the  time  the  constitution  of  1895  was 
adopted,  trial  Justices  (now  magistrates)  did 
not  have  jurisdiction  In  a  civil  action  cogniza- 
ble by  them,  except  in  cases  brought  in  the 
county  where  the  defendant  resided.  Section 
23,  art  5,  of  the  constitution,  providing  that 
''every  civil  action  cognizable  by  magistrates 
shall  be  brought  before  a  magistrate  In  the 
county  where  the  defendant  resides,"  did  not 
change  the  law  then  of  force,  but  only  made 
it  permanent  by  incorporating  it  In  the  or- 
ganic law  of  the  land.  While  a  judgment  in 
personam  could  not  prior  to  the  constitution 
of  1895,  be  rendered  against  the  defendant 
unless  the  action  was  brought  In  the  coun- 
ty where  he  resided,  nevertheless  his  prop- 
erty, when  he  was  a  nonresident,  was  sub- 
ject to  attachment  Bird  v.  Sullivan  (S.  G.) 
36  S.  B.  494.  The  provisions  of  law  as  to 
Judgments  in  personam  and  in  rem  were  not 
inconsistent.  Therefore,  the  right  to  attach 
property  of  a  nonresident  was  not  changed 
by  the  new  constitution,  and  the  magistrate 
had  Jurisdiction  of  the  case. 

The  second  exception  is  as  follows:  "(2) 
It  la  respectfully  submitted  that  the  omission 
of  the  magistrate  to  sign  his  name  to  the 
original  summons  was  only  an  irregularity, 
which  could  have  been  cured  by  an  amend- 
ment of  the  Judgment  and  his  honor,  the  cir- 
cuit judge,  erred  in  holding  that  he  had  no 
power  to  do  so."  The  omission  to  sign  the 
summons  was  a  mere  clerical  error  apparent 
upon  the  face  thereof.  The  order  of  publica- 
tion was  signed  by  the  magistrate.  The 
words,  "Magistrate's  Summons  for  Debt" 
and  "By  L.  It  Weeks,  Esq.,  to  J.  B.  Jones," 
appear  npon  the  face  of  the  summons.    A 


copy  of  the  summons  was  served  upon  the 
defendant  personally.  Under  these  chrcum- 
stances  the  defect  was  not  Jurisdictional.  It 
is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 


(58  S.  C.  47) 


STATB  T.  CHILEa 


(Supreme  Court  of  South  Carolina.    June  25, 

1900.) 

JU8TIFIABL.B    SH00TINO-CHARaB-ILL.l7STRA- 

TION— SELJi'-DEFBNSB. 

1.  One  who  goes  in  search  of  another,  believ- 
ing him  guilty  of  criminal  intimacy  with  his 
wife,  has  no  right  to  shoot  him,  though  finding 
him  holding  his  wife  in  his  guilty  embrace. 

2.  There  is  no  error  in  giving  as  an  illustra- 
tion in  the  charge,  on  a  trial  for  assault  and 
battery  with  intent  to  kill,  a  case,  from  the 
reports  of  the  state,  where  one  was  found 
guilty  of  murder,  who,  in  shooting  a  pistol  on 
a  highway  to  frighten  a  horse,  shot  a  person 
beside  the  road. 

3.  Failure  to  charge  as  to  self-defense  is  not 
error,  in  the  absence  of  a  request  therefor. 

Appeal  from  general  sessions  circuit  court 
of  Abbeville  county;  Ernest  Gary,  Judge. 

Judge  Chiles  was  convicted  of  aggravated 
assault  and  battery,  and  appeals.    Affirmed. 

Wm.  N.  Graydon,  for  appellant  Solicitor 
Ansel,  for  the  State. 

POPE,  J.  The  defendant,  Judge  ChUes, 
was  tried  in  September,  1899,  for  an  assault 
and  battery,  with  intent  to  kill,  committed 
upon  his  wife,  Adeline  Chiles.  He  was  con- 
victed by  the  jury  of  an  assault  and  battery 
of  a  high  and  aggravated  nature,  but  rec- 
ommended to  the  mercy  of  the  court.  After 
sentence  he  appealed  to  this  court  The 
grounds  of  appeal  are  as  follows:  "(1)  Be- 
cause his  honor  erred  in  charging  the  Jury 
as  follows:  'If  he  went  there  hunting  for 
Maurice  Boyd,  even  though  he  found  him 
in  sexual  embrace  with  his  wife,  he  would 
not  have  had  the  right  to  shoot  him,'— Hsaid 
charge  not  being  in  conformity  to  the  facts 
of  the  case;  the  defendant  having  testified 
that  he  went  to  the  house  for  the  purpose 
of  seeing  his  sick  child,  and  there  being  no 
evidence  showing  that  he  went  there  look- 
ing for  Maurice  Boyd;  and  said  charge  be- 
ing a  comment  upon  the  facts  of  the  case, 
the  judge,  by  said  charge,  having  intimated 
to  the  jury  that  he  thought  the  defendant 
went  to  the  house,  hunting  for  Boyd,  when 
said  charge  should  have  left  all  the  facts 
for  the  jury  to  determine.  (2)  Because  his 
honor  erred  in  charging  the  Jury  as  follows, 
viz.:  'There  is  a  case  in  the  books  in  this 
state  where  a  party  was  riding  along  the 
highway,  down  in  Darlington  or  Marion, 
from  a  public  speaking;  and  two  parties 
were  riding  along,  and  one  of  them  shot 
his  pistol  off  to  scare  his  horse,  and  a  little 
negro  was  sitting  on  the  fence,  and  was 
killed  by  the  shot  The  party  who  fired  the 
shot  was  tried  for  murder,  and  found  guilty, 
and  he  was  hung,  because  he  had  no  right 
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to  shoot  bis  pistol  on  tbe  public  highway  to 
scare  his  horse.  He  and  the  other  man 
were  quarreling,  and  he  shot  off  his  pistol 
to  scare  the  horse,'— said  charge  not  being 
responsive  to  the  facts  of  the  case  on  trial, 
being  calculated  to  Inflame  the  minds  of 
the  jury  against  the  defendant,  and  being 
equivalent  to  telling  the  Jury  that,  if  the 
party  in  that  case  was  guilty,  how  much 
more  so  in  this  one!  (3)  Because  his  honor 
erred  in  failing  to  charge  the  jury  on  the 
law  of  self-defense;  the  defendant  having 
testified  that  he  had  not  shot  at  the  said 
Maurice  Boyd  until  Boyd  had  fired  his  pistol 
at  the  defendant" 

We  cannot  sustain  the  first  exception,  for 
the  simple  reason  that  the  defendant  admit- 
ted under  oath  that  on  the  night  he  shot 
his  wife  he  went  to  the  house  of  his  wife's 
sister  to  see  his  little  girl,  who  was  there 
sick,  and  also  said,  "And  I  went  there 
*  *  *  and  I  intended  to  shoot  him  [Mau- 
rice] if  I  caught  him  there."  The  Judge, 
in  his  charge,  was  declaring  the  law,  so 
that  the  jury  might  see  how  far,  in  its  mer- 
cy, a  husband  could  go,  in  safety,  in  deal- 
ing out  punishment  to  that  man  who  de- 
stroyed his  family  peace.  The  judge  thus 
declared  that  the  law  held  a  husband  guilty 
of  manslaughter  who  killed  the  man  while 
holding  his  wife  in  his  guilty  embrace,  but 
that  the  law  would  not  hold  a  husband 
witless  who  went  in  search  of  the  man 
(Maurice)  to  kill  him,  believing  he  was 
guilty  of  criminal  Intimacy  with  his  wife. 
The  judge  was  correct  in  his  statement  of 
the  law,  and  this  exception  is  overruled. 

So,  too,  we  find  that  the  second  exception 
must  be  overruled.  Certainly  no  better  il- 
lustration of  the  law  can  be  given  than 
when  it  is  taken  from  a  case  decided  in 
our  own  state  courts,— both  circuit  and  su- 
preme courts.  The  judge  intended  to  give 
the  jury  an  object  lesson  of  criminal  con- 
duct flowing  from  an  illegal  act  whose  ulti- 
mate result  was  not  intended. 

The  third  exception  must  be  overruled. 
No  request  was  made  by  the  defendant  for 
the  Judge  to  declare  the  principles  of  law 
governing  self-defense.  The  recent  case  of 
State  V.  Smith,  67  S.  G.  48G,  34  S.  B.  657,  85 
8.  B.  727,  concurred  *n  by  a  majority  of  this 
court,  is  authority  for  the  doctrine  that,  if  a 
party  wishes  a  specific  charge  as  to  the  law, 
he  must  ask  for  it  While  I  thought  such 
doctrine  was  error  in  the  case  cited,  be- 
cause the  law  required,  in  such  a  case,  that 
specific  directions  should  be  given  by  the 
circuit  Judge  in  his  charge  to  the  jury,  with- 
out any  request  therefor,  yet  in  cases  like 
the  present  it  may  be  that  the  failure  of  the 
circuit  Judge  to  declare  the  law  is  not  re- 
versible error.  This  court  has  so  held  in 
the  Smith  Case.  I  bow  to  the  inevitable, 
and  declare  it  now  sound  law.  The  excep- 
tion is  overruled.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 
86S.B.-S2 


(58  S.  C.  145) 
RUSH  et  al  v.  AIKEN  MFG.  CO.  et  ai. 
(Supreme  Court  of  South  Carolina.    July  7, 
1900.) 

ULSDLOKD  AND  TENANT— RB-BNTRY— TUBS  • 
PASS. 
A  landlord  who  forcibly  re-entered  after 
the  expiration  of  a  tenancy,  and,  without  no- 
tice to  the  tenant,  caused  him  and  his  house- 
hold goods  to  be  put  into  the  itreet,  is  not  lia- 
ble therefor  as  a  trespasser  on  real  estate  ab 
hilUo. 
Mclver,  CL  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;  D.  A  Townsend,  Judge. 

Action  by  Mary  Rush  and  others  against 
the  Aiken  Manufacturing  Company  and  oth- 
ers. From  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal.    Reversed. 

The  following  are  defendants'  exceptions: 

"(1)  That  his  honor  erred,  it  is  respect- 
fully submitted.  In  charging  the  Jury  that, 
even  If  they  found  that  the  tenancy  of  the 
plaintiffs  had  ended,  and  they  had  left  the 
premises  and  gone  away,  and  left  it  locked, 
yet,  if  they  had  the  key  of  the  premises, 
the  defendant,  as  owner  and  landlord,  would 
have  no  right  to  enter  the  premises  by  using 
force  to  do  so,  or  could  not  enter  at  all, 
in  that  It  is  submitted  that  the  law  oi  South 
Carolina  plainly  is  that  a  landlord,  after  the 
termination  of  a  tenancy,  cannot  be  made 
liable  as  a  trespasser  on  the  real  estate  be- 
cause of  the  use  of  force  In  making  the  en- 
try, or  because  he  makes  entry. 

''(2)  That  his  honor  erred,  it  is  respecttm- 
ly  submitted,  in  charging  upon  the  facts, 
and  in  invading  the  province  of  the  Jury,  in 
the  illustrations  that  he  made  to  the  jury, 
such  as  when  he  supposed  that  the  plain- 
tiff Mrs.  Rush  had  the  key  when  she  left, 
and  that  the  house  was  locked  and  fastened; 
for  one  of  the  main  contentions  In  the  case 
was  that  the  back  door  was  unlocked  and 
the  house  unfastened. 

"(3)  That  his  honor  erred,  it  Is  respectful- 
ly submitted,  in  charging  upon  the  facts, 
and  in  invading  the  province  of  the  jury,  in 
conveying  to  them  his  opinion  as  to  the  de- 
fendant acting  hastily  and  improperly,  when 
he  charged  the  jury:  *The  law  can't  be  en- 
forced by  electricity;  the  law  can't  be  en- 
forced by  motive  power;  •  •  •  he  can't 
act  by  electricity.' 

"(4)  That  his  honor  erred,  it  is  respectful- 
ly submitted,  in  charging,  in  substance,  that 
if  a  tenancy  has  terminated,  and  a  tenant 
has  left  the  .premises,  the  landlord  must 
wait  a  reasonable  time  before  entering,  and 
that  if  there  is  any  right  asserted  against 
the  landlord,  he  must  not  enter,  but  must 
apply  to  the  law  to  adjudicate  the  same; 
in  other  words.  If  there  is  any  right  assart- 
ed, he  must  stop;  if  there  is  any  right  as- 
serted, the  law  says,  "Stop;  I  must  adjudi- 
cate that  right,"  '—whereas,  it  is  submitted 
that  the  law  is  that  the  landlord  has  the 
right  to  enter,  even  It  he  has  to  use  force 
in  doing  sa  .• 
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"(5)  That  his  honor  erred.  It  ia  respectful- 
ly lubmltted.  In  charging  the  Jury  that  it  is 
the  law  that  where  a  tenancy  Is  yacated,  and 
the  tenant  gone,  and  the  landlord  has  en- 
tered upon  his  own  premises,  and  has  not 
seized  the  personal  effects  of  tenant  found 
upon  the  premises  for  reiat  or  any  charge 
against  such  personal  property,  that  still  the 
relationship  of  bailor  and  bailee  arises  as  to 
such  personal  property,  and  that  such  land- 
lord assumed  liabilities  as  bailee  of  such 
personal  property;  whereas,  it  is  respect- 
fully submitted  that  under  such  circum- 
stances no  relation  of  bailor  and  bailee  aris- 
es between  such  tenant  and  landlord  as  to 
such  personal  property  found  upon  the  land- 
lord's premises. 

*'(6)  That  his  honor  erred,  it  is  respectful- 
ly submitted.  In  refusing  to  charge  the  de- 
fendant's first  request,  as  follows:  'It  is  al- 
leged in  the  complaint  that  at  the  time  in 
question  the  plaintiffs  were  in  the  lawful 
possession  of  the  tenant  house  in  question; 
and  that  the  defendant,  by  force,  unlawful- 
ly, entered  the  same,  and  removed  there- 
from certain  goods.  The  jury  Is  charged 
that  the  law  in  South  Carolina  is  that,  if  a 
"tenancy**  has  terminated  (and  that  is  a 
question  in  this  case  for  the  jury  to  ascer- 
tain from  the  evidence),  the  landlord  cannot 
be  made  liable  in  damages  as  a  trespasser 
for  entry  upon  his  land  or  in  his  houses,  be- 
cause of  the  use  of  force  in  making  such 
entry,  or  because  of  removing  goods  there- 
from. He  may  be  held  liable  criminally  for 
committing  a  breach  of  the  peace,  but  he 
cannot  be  held  liable  civilly  for  entering  up- 
on his  own  premises  and  taking  possession. 
If  the  "tenancy**  of  his  tenant  had  ceased; 
and  the  jury  is  charged,  If  they  find  that 
the  agent  of  the  Aiken  Manufacturing  Com- 
pany entered  into  the  house  in  question,  and 
removed  the  goods,  and  that  at  that  time 
the  "tenancy"  of  the  tenant  had  terminat- 
ed, then  the  Aiken  Manufacturing  Company 
had  the  right  to  enter,  and  they  are  not  lia- 
ble for  removing  the  goods,*— in  that  it  is 
submitted,  said  request  to  charge  contained 
proper  propositions  of  law,  and  should  have 
been  charged. 

"(7)  That  his  honor  erred,  it  is  respectful- 
ly submitted,  in  charging  the  plaintiffs'  first 
request  to  charge,  and  what  he  added  there- 
to, as  follows:  *The  plaintiffs  ask  me  to 
charge  this:  "That  if  the  jury  find  chat 
the  plaintiff  Mary  Rush  went  into  posses- 
sion of  the  house  of  the  defendant  company 
as  tenant  lawfully,— that  is,  by  and  with  the 
conselftt  of  the  defendant  company  or  its 
authorized  agents,— and  without  process  or 
notice  to  the  plaintiff  the  defendant  com- 
pany, by  the  authorised  agents  or  servants, 
went  to  said  house,  and  forcibly  or  other- 
wise entered  it  and  removed  the  house- 
hold goods  and  chattels  of  the  plaintiff 
therefrom  into  the  street  then  the  defend- 
ant company  violated  the  law  and  the  rights 
of  the  plaintiff,  and  is  liaUe  to  the  plaintiff 
in  damages,  if  nothing  else  is  ahowa,  for 


such  unlawful  acts/*  I  charge  you  that-- 
have  charged  you  that  There  must  be 
reasonable  notice;  what  is  reasonable  no- 
tice,—I  mean  reasonable  inquiry;  something 
to  ascertain  whether  a  right  is  asserted  or 
not  And,  if  there  is  a  right  asserted,  then 
the  law  must  determine.  Process  of  law 
must  be  taken  out '---in  that  it  is  submitted 
that  said  request  to  charge  is  contrary  to 
what  is  the  law,  and  especially  is  what  his 
honor  added  thereto  contrary  to  the  law, 
for  process  of  law  need  not  be  taken  out  if 
the  tenancy  has  terminated.*' 

Hendersons,  for  appellants.  John  R.  Cloy 
and  M.  B.  Woodward,  for  respondents. 

GARY,  A.  J.  The  first  paragraph  of  the 
complaint  herein  alleges  the  corporate  ex- 
istence of  the  defendant;  its  ownership, 
control,  and  operation  of  a  large  cotton  fac- 
tory in  the  town  of  Bath;  also  its  ownership 
of  other  real  estate  In  said  town,  consisting 
of  a  large  number  of  tenement  houses, 
which  are  rented  to  the  operatives  who  work 
in  said  cotton  mill.  The  second  paragraph 
alleges  that  Mary  Rush  was  the  owner  of 
the  personal  property  hereinafter  mentioned, 
and  that  she  and  her  husband  were  in  law- 
ful possession  of  one  of  the  tenement 
houses,  occupying  the  same  as  a  dwelling. 
The  other  allegations  of  the  complaint  nec- 
essary to  understand  the  questions  raised  by 
the  exceptions  are  as  follows:  "(3)  That  on 
the  SOtb  day  of  November,  A.  D.  1806,  while 
the  said  plaintiff  was  in  the  lawful  posses- 
sion of  the  9aid  house  as  aforesaid,  and  oc- 
cupied the  same  as  a  dwelling,  and  where 
the  said  household  goods  and  furniture  were 
kept  and  while  plaintiff  was  temporarily 
absent  from  home,  the  said  defendant  the 
Aiken  Manufactiuring  Company,  willfully, 
wrongfully,  unlawfully,  maliciously,  and  In 
a  high-handed  manner,  caused  plaintlfTs 
said  dwelling  house  to  be  broken  open  by 
its  co-defendant  and  agent,  William  Bir- 
mingham, and  unlawfully  and  recklessly 
seized  the  said  household  goods  of  the  plain- 
tiff Mary  Rush,  and  then  and  there,  without 
authority  or  any  notice  whatever  to  either 
of  the  plaintiffs,  wantonly,  recklessly, 
wrongfully,  maliciously,  and  in  a  high-hand- 
ed manner,  caused  the  said  household  goods 
and  furniture  to  be  put  out  and  Into  the 
public  street  of  the  said  town  of  Bath,  and, 
in  the  face  of  the  gaze,  ridicule,  and  gibes 
of  the  public,  placed  them  down  in  a  wet 
and  muddy  place,  and  there  left  them  unpro- 
tected. (4)  That  by  reason  of  the  facts 
above  set  forth  the  plaintiff  was  left  with- 
out a  home,  and  was  g^i^atly  delayed  In  the 
effort  to  get  her  said  household  goods  re- 
moved to  a  safe  place;  that  the  said  goods 
were  by  the  acts  of  the  defendants  badly  In- 
jured, by  being  saturated  with  kerosene  oH, 
broken,  and  thrown  in  the  mud.  (S$^  nat 
the  acts  of  the  defendants  were  high-hand- 
ed, unlawful,  and  malldoas,  and  gfeatly  out- 
raged pUiintiffs  feelings  and  Iftvdabte  pride. 
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and  eEq;M>8ed  her  to  tbe  s;ibeB»  taunts,  and 
ridicule  of  the  public;  for  all  of  which  acta 
and  grievances  aforeeald  plaintiff  Mary 
Ruah  haa  been  damaged  in  her  property,  in- 
jored  in  her  person  and  feelings,  to  her  dam- 
ages in  the  sum  of  three  thousand  dollars." 

His  honor,  the  presiding  ludge,  in  his 
charge  to  the  Jury  used  the  following  lan- 
guage: ''Tou  will  understand  this  com- 
plaint contains  two  causes  of  action,— one 
for  breaking  her  house,  and  the  other  for 
damaging  her  property;  and  really  there  is 
another,  for  damage  to  her  feelings;  those 
two  are  not  separated."  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiff  for  $500. 
The  defendants  appealed  upon  exceptions, 
which  will  be  set  out  in  the  report  of  the 
case. 

The  practical  question  raised  by  the  first, 
fourth,  sixth,  and  seventh  exceptions  is 
whether  there  was  error  on  the  part  of  the 
circuit  judge  in  charging  the  jury  that,  even 
if  the  tenancy  had  terminated,  the  defendants 
did  not  have  the  right  to  use  violence  in 
malcing  a  re-entry  until  a  reasonable  time 
had  expired,  or  due  diligence  had  been  used 
to  ascertain  If  the  plaintiffs  asserted  a  right 
to  the  premises  after  the  expiration  of  the 
tenancy,  and,  if  they  asserted  such  a  right, 
that  the  defendants  could  only  eject  them 
by  process  of  law.  In  the  case  of  Willongh- 
by  V.  Railroad  Co.,  32  S.  0.  410,  11  S.  B.  339, 
Mr.  Chief  Justice  Mclver  uses  this  language: 
*The  question  now  presented  Is  analogous 
to  the  question  which  has  frequently  arisen, 
both  in  this  country  and  in  England,  and 
this  analogy  has  been  recognized  in  many  of 
the  cases;  and  that  is,  how  far  a  landlord 
who  regains  by  force  the  possession  of  the 
demised  premises  after  the  possessory  right 
of  the  tenant  therein  has  determined  can  be 
held  subject  therefor  to  any  other  liabilities 
than  those  which  the  statutes  of  forcible  en- 
try and  detainer  have  expressly  annexed  to 
bis  act  This  question  has  been  very  fully 
considered  in  4  Am.  Law  Rev.  429,  find  the 
authorities  down  to. that  time  (April,  1870) 
elaborately  reviewed.  It  is  there  shown 
that  the  idea  that  one  who  has  authority  to 
enter,  and  abuses  that  authority,  either  by 
unnecessary  force  in  making  tbe  entry,  or 
by  some  illegal  act  done  after  the  entry  has 
been  effected,  thereby  becomes  a  trespasser 
ab  initio,  so  as  to  make  even  his  entry  a 
trespass,  is  based  largely  upon  two  Bngilsh 
cases,  Hillary  y.  Oay,  6  Car.  ft  P.  284,  and 
Kerwtcm  v.  Borland,  1  Man.  &  G.  644,  the 
former  of  which  was  a  nisi  prius  decision, 
and  the  latter  has  been  distinctly  repudiat- 
ed; and  the  rule  in  England  now  is  that, 
though  the  landlord  may  be  liable  to  an  In- 
dictment for  using  force  in  making  the  en- 
try, or  to  a  civil  action  for  damages  for  com- 
mitting any  trespass  upon  the  person  of  the 
tenant,  either  in  making  the  entry  or  after 
he  has  entered,  provided  a  proper  case  to 
that  Mid  is-  made,  yet  he  cannot  be  made 
liable  as  a  trespasser  ab  initio  on  the  real 
estate  because  of  the  use  of  force  in  mak- 


ing the  entry,  or  because  of  the  trespass  up- 
on the  person  of  the  tenant."  He  reviews 
the  cases  in  this  state,  and  Shows  that  his 
conclusion  is  not  only  sustained  by  them, 
but  by  the  overwhelming  weight  of  author- 
ities elsewhere.  The  article  in  4  Am.  Law 
Bev.,  to  which  the  court  referred,  throws 
much  light  upon  the  question  under  consid- 
eration. There  are  expressions  in  the  cases 
of  Johnson  v.  Hannahan,  1  Strob.  813,  and 
Sharp  V.  Kinsman,,  18  S.  a  108,  which  are 
not  in  accord  with  the  views  herein  an- 
nounced, but  we  are  satisfied  that  the  true 
doctrine  is  stated  in  Willoughby  v.  Railroad 
Co.  See,  also.  Smith  v.  Association  (Mich.) 
73  N.  W.  306,  39  L.  R.  A.  410. 

We  will  next  consider  the  fifth  exception. 
As  every  act  of  the  defendant  in  connection 
with  the  personal  property  was  alleged  to  be 
unlawful,  and  it  did  not  retain  the  posses- 
sion thereof,  we  fail  to  see  how  the  question 
of  bailor  and  bailee  has  any  application  to 
this  case. 

The  conclusion  which  we  have  reached  in 
considering  the  foregoing  exceptions  renders 
speculative  the  other  questions  in  the  case. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

McIVER,  a  J.  (dissenting).  As  I  under- 
stand it,  the  rule  in  this  state  is  that,  where 
the  tenancy  has  terminated,  the  landlord 
may  enter  upon  and  retake  possession  of  the 
premises,  and  he  commits  no  trespass  upon 
the  real  estate  in  so  doing,  even  if  force  is 
used  In  making  such  entry,  and  therefore. 
in  such  a  case,  he  is  not  liable  to  a  civil 
action  for  trespass.  If.  however,  the  land- 
lord, in  making  such  entry,  commits  a  tres- 
pass upon  the  person  of  the  outgoing  ten- 
ant or  upon  his  personal  property,  he  may 
be  liable  to  a  civil  action  for  such  trespass. 
But  the  simple  removal  of  the  tenant's  per- 
sonal property  from  the  premises  which  hn' 
been  rented  does  not  constitute  a  trespass, 
unless  it  is  effected  by  the  use  of  unneces- 
sary force,  whereby  such  property  is  de- 
stroyed or  injured. 

(68  8.  C.  106) 
STATE  V.  WBAVBR  et  al. 
(Supreme  Court  of  South  Carolina.     Jane  80, 
1900.) 

CRIMINAL  LAW  —  JURY  —  CHALLENGES  —  PAY- 
MENT OP  POLL  TAX— BURDEN  OF  PROOF 
—APPEAL  AND  ERROR. 

1.  The  burden  of  proof  is  on  one  who  chal- 
lenges a  Juror  on  the  ground  of  legal  disqualifi- 
cation to  show  that  such  disqualification  exists. 

2.  Tbe  statement  of  a  jaror  on  his  prelimi- 
nary examination  that  he  could  not  state  posi- 
tively that  his  poll  tax  had  been  paid,  but  that ' 
he  had  arranged  for  his  father  to  pay  it  for 
him,  and  had  never  asked  him  for  the  receipt, 
together  with  the  testimony  of  the  county  treas- 
urer that  the  poll  tax  of  such  juror  had  not 
been  paid  according  to  his  books,  but  that  his 
books  were  not  absolutely  correct,  is  not  suffi- 
cient to  support  a  challenge  to  the  juror  for 
cause  on  account  of  the  nonpayment  of  his  poll 

I  tax. 
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&  A  judgment  will  not  be  reyened  because  a 
rnling  of  the  trial  court  waa  baaed  npon 
fronnda  that  are  erroneoiUt  if  the  ruling  waa 
proper  upon  other  grounda. 

4.  After  defendanta  had  exhauated  their  per- 
emptory challenges,  and  the  panel  of  jurors 
waa  exhausted,  defendanta  consented  to  the 
recall  of  a  number  of  the  jurors  they  had  ob- 
jected to  upon  no  other  grounds  than  **their 
mtention  to  exhaust  the  panel,"  but  reserved 
the  right  to  object  to  any  of  such  jurors  for 
cause.  The  cause  was  tried  to  a  jury  to  none 
of  whom  any  objection  was  made.  Heldf  that 
defendants  could  not  complain  of  their  chal- 
lenges for  cause  being  overruled,  since  they  did 
not  exhaust  their  peremptory  challen^ea. 

6.  Defendanta  offered  the  registration  book 
in  evidence  on  the  preliminary  examination  of 
ihe  jury,  but  the  court  refused  to  receive  it  at 
that  time,  saying  that  it  might  be  offered  "later 
on."  Held,  that  defendanta  could  not  complain, 
where  the  offer  waa  not  renewed. 

Appeal  from  general  sessions  circuit  coort 
ot  Edgefield  county;  R.  G.  Watts,  Judge. 

Ed  Weaver,  Abner  Harris,  and  Allen  Jones 
were  convicted  of  housebreaking  and  larceny, 
and  appeal,  and  present  the  following  excep- 
tions: "Defendants,  for  the  purpose  of  their 
appeal,  hereby  make  and  serve  the  following 
exceptions  to  the  rulings  of  the  presiding 
judge:  (1)  Excepts  because  the  presiding 
judge  erred  in  ruling  'that  any  man  under 
sixty-five  and  over  twenty-one  who  has  a  reg- 
istration certificate  is  a  qualified  and  com- 
petent juror,  and  it  does  not  make  any  dif- 
ference whether  he  has  paid  his  poll  tax  or 
not'  (2)  That  his  honor  erred  in  ruling  that 
If  be  has  got  his  registration  certificate  that 
is  prima  facie  and  satisfactory  evidence  to 
me  that  he  is  entitied  to  it;  even  If  you 
could  show  that  he  procured  it  prior  to  the 
adoption  of  the  constitution  of  1895,  I  would 
still  hold  that  he  was  a  qualified  elector  and 
a  competent  Juror.'  (3)  That  his  honor,  the 
presiding  judge,  erred  in  ruling:  'I  will  give 
you  a  chance  to  get  a  direct  ruling  from  the 
supreme  court  I  rule  any  man  that  Is  twen- 
ty-one and  under  sixty-five,  of  good  moral 
character,  and  selected  by  the  board  of  com- 
missioners to  serve  as  a  juror,  is  a  qualified 
elector,  and  qualified  In  such  sense  he  can 
be  a  juryman,  whether  he  has  paid  his  poll 
tax  and  has  a  registration  certificate  or  not 
or  whether  his  name  is  on  the  tax  books  at 
alL'  (4)  That  his  honor  erred  in  refusing  to 
allow  defendants'  counsel  to  introduce  evi- 
dence (that  is,  the  registration  book,  to  show 
that  the  registration  certificate  of  juror  was 
issued  prior  to  the  adoption  of  the  constitu- 
tion of  1805)  to  show  the  disqualification  of 
the  juror  at  the  time  that  the  Juror  waa 
sworn  on  his  voir  dire."    Affirmed. 

M.  P.  Wells  and  S.  M.  Smith,  Jr.,  for  ap- 
pellants.   J.  Wm.  Thurmond,  for  the  State. 

McIYBR,  0.  J.  These  defendants  were  in- 
dicted for  and  convicted  of  "housebreaking 
and  larceny,"  and  from  the  judgment  entered 
they  appeal  to  this  court  upon  the  several 
exceptions  set  out  in  the  record,  which  should 
be  Incorporated  by  the  reporter  in  his  report 
of  the  case. 


Hie  first  second,  and  third  exertions  Im- 
pute error  to  the  circuit  judge  in  certain  rul- 
ings made  by  him  as  to  the  qualification  of 
certain  jurors  presented  to  the  priscmerB 
while  the  jury  was  being  Impanded*  while 
the  fourth  exception  imputes  error  in  mllng 
out  certain  testimony  which  we  shall  herein- 
after see  was  taken  under  a  misconception  of 
the  ruling  really  made  by  the  circuit  judge. 

We  would  first  remark  that  it  seems  to  us 
that  all  of  these  exceptions,  except  the  fourth, 
which  will  be  presentiy  considered,  raise 
speculative,  rather  than  practical,  questions. 
It  does  not  appear  that  a  single  one  of  the 
jurors  who  sat  upon  the  trial  was  objected 
to  either  peremptorily  or  for  cause.  On  the 
contrary,  It  does  appear  that  the  defendanta 
were  tried  by  a  jury  of  12  good  and  lawful 
men,  to  whom  no  objection  was  interposed  by 
the  defendants  or  either  of  theoL 

The  rulings  excepted  to  were  made  by  the 
circuit  judge  in  reference  to  challenges  for 
cause  to  certain  of  the  jurors  when  presented, 
based  upon  the  allegation  that  such  jurors 
had  not  paid  their  poll  taxes,  and  were  there- 
fore disqualified  from  serving  as  jurors. 
When,  however,  this  cause  of  challenge  was 
hivestigated,  as  well  by  the  examination  of 
the  persons  presented  as  jurors  on  the  voir 
dire  as  by  the  testimony  of  the  county  treas- 
urer, it  was  made  to  appear  satisfactorily 
that  all  of  them  except  one  R.  G.  Parks  had 
paid  their  poll  taxes^  and  even  as  to  Parks 
It  was  left  somewhat  doubtful  whether  he 
had  or  had  not  paid  his  poll  tax;  for  while 
the  county  treasurer,  speaking  from  his  books, 
did  say  that  Parks  had  not  paid  his  poll  tax, 
yet  that  oflScer  admitted  that  his  books  were 
not  absolutely  correct  and  mentioned  In- 
stances in  which  his  books  eihowed  that  the 
taxes  of  certain  persons  named  had  not  been 
paid,  yet  he  had  become  satisfied  from  other 
sources  that  such  taxes  had  in  fact  been  paid, 
in  one  instance  a  receipt  for  the  taxes  having 
been  produced  when  It  appeared  from  the 
books  that  such  taxes  had  not  been  paid. 
Now,  when  It  is  remembered  that  a  board  of 
jury  commissioners— public  officers— are  char- 
ged with  the  duty  of  placing  upon  the  jury  list 
the  names  of  such  persons  as  are  "not  abso- 
lutely exempt  as  they  may  think  well  quali- 
fied to  serve  as  jurors^  being  persons  of  good 
moral  character,  of  soimd  judgment  and  free 
from  all  legal  exceptions,"  the  presumption 
is,  in  the  absence  of  evidence  to  the  contrary, 
that  these  public  officers  have  done  their 
duty;  and  hence,  when  a  juror  whose  name 
is  on  the  jury  list  is  challenged  for  causes  np- 
on the  ground  that  he  is  not  legally  qualified 
to  serve  as  a  juror,  the  burden  of  proof  Is 
upon  him  who  charges  that  such  juror  is  dis- 
qualified to  show  such  disqualification.  It 
does  not  seem  to  us  that  it  has  been  satis- 
factorily shown  that  the  juror  Parka  had  not 
paid  hia  poll  tax.  On  the  contrary,  on  hU 
examination  npon  his  vofar  dire,  when  he  was 
asked  if  he  had  paid  his  poll  tax,  he  replied, 
very  candidly.  ''I  could  not  state  positively," 
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but  went  on  to  say  that  he  had  arranged  with 
Ilia  fiither  to  pay  it  for  him,  and,  aa  he  had 
never  asked  him  for  the  receipt,  he,  of  coone, 
could  not  testify  of  his  own  knowledge  Vheth- 
er  the  tax  was  actually  paid  or  not  But  it 
is  manifest  that  he  intended  to  pay  it,  and, 
no  doubt,  supposed  it  had  been  paid;  and,  as 
we  have  said,  the  testimony  of  the  county 
treasurer  did  not  satisfactorily  show  that  the 
tax  had  not  been  paid.  We  do  not  think  there 
was  any  error  in  overruling  the  challenge  for 
cause  to  the  Juror  Parks,  and  requiring  liim 
to  be  presented;  for,  even  though  the  circuit 
Judge  may  liave  been  in  error  in  the  reason 
he  assigned  for  overruling  the  challenge  for 
cause,  still,  If  the  ruling  was  right,  there  is  no 
reversible  error;  for,  as  has  been  frequently 
lield,  this  court  does  not  concern  Itself  with 
the  reasons  given  for  rendering  a  Judgment  or 
making  a  ruling,  but  confines  itself  to  the  in- 
quiry whether  such  Judgment  or  ruling  is 
right,  and  will  affirm  the  same,  even  though 
the  reasons  given  for  such  Judgment  or  ruling 
may  not  be  such  as  command  the  approval  of 
this  court  The  appellants  complain  that  they 
were  thereby  compelled  to  exhaust  one  of 
their  peremptory  challenges,  but  in  view  of 
the  well-settled  doctrine  that  the  right  of 
peremptory  challenge  is  not  a  right  to  select 
the  Jury,  but  only  a  right  to  reject  a  certain 
number  of  Jurors  (State  v.  Wise,  7  Rich.  Law, 
412;  Same  v.  Gill,  14  S.  G.  411;  Same  v. 
Prater,  26  S.  C.  202,  2  S.  B.  108),  and  hi  view 
of  the  further  fact  that  so  far  as  appears 
from  the  record  before  us,  there  was  not  a 
single  person  on  the  Jury  which  tried  the  case 
to  whom  any  objection  was  interposed,  we 
do  not  see  that  the  appellants  have  any  legal 
ground  of  complaint;  for  it  appears  from  the 
record  before  us  that  after  the  appellants  had 
exhausted  their  peremptory  challenges,  and 
the  clerk  had  reported  that  the  panel  of  Jurors 
was  exhausted,  the  court  directed  the  clerk 
to  Issue  a  venire  for  12  Jurors,  whereupon  one 
of  the  counsel  for  appellants  made  the  follow* 
ing  statement:  "In  order  not  to  detahi  the 
court,  we  consent  to  recall  a  number  of  the 
Jurors  we  have  objected  to,  and  to  whom  we 
objected  upon  no  other  grotinds  except  our 
Intention  to  exhaust  the  panel.  Of  course, 
our  objections  for  cause  we  don't  Include  in 
this  proposition.  We  consent  to  this  without, 
of  course,  waiving  any  of  our  rights.  These 
men  will  be  technically  considered  as  new 
men  drawn  as  a  new  panel,"— to  which  the 
court  responded  as  follows:  "That  will  do, 
then,  with  the  understanding  that  it  Is  done 
without  prejudice  to  the  rights  of  the  defend- 
ants." This  voluntary  action  on  the  part  of 
the  appellants  practically  amounted  to  a 
withdrawal  of  their  peremptory  challenges  to 
such  of  the  Jurors  as  had  been  previously 
challenged,  not  because  of  any  objection  to 
them,  but  solely  for  the  purpose  of  exhausting 
the  panel,  doubtless  meaning  their  peremptory 
challenges;  and  therefore  it  cannot  be  prop- 
erly said  that  the  defendants  had,  in  fact,  ex- 
hausted their  peremptory  challenges.    If  so, 


then,  under  the  case  of  State  v.  McQuaige,  5 
S.  G.  429,  Same  v.  Price,  10  Blch.  Law,  356, 
and  Same  v.  Dodson,  16  S.  G.  460,  appellants 
could  not  avail  themselves  of  any  error  in 
overruling  their  challenges  for  cause. 

It  only  remains  to  consider  the  fourth  ex- 
ception, which  complains  of  error  in  refusing 
to  allow  defendants'  counsel  to  introduce  in 
evidence  the  reglsti'ation  book.  This  excep- 
tion, as  we  have  Intimated  above,  was  taken 
imder  a  misconception  of  the  ruling  of  the 
circuit  Judge;  for  he  did  not  refuse  to  allow 
the  book  to  be  offered  in  evidence.  Defend- 
ants' counsel  proposed  to  offer  the  book  in 
evidence  during  the  progress  of  the  examina- 
tion of  the  Jurors  upon  their  voir  dire,  and  his 
ruling  was  that  the  book  could  not  be  intro- 
duced then,  but  the  Judge  expressly  stated 
that  the  book  might  be  offered  in  evidence 
"later  on,"  but  the  book  was  never  afterwards 
offered  in  evidence.  The  fact  as  stated  by 
counsel,  that  they  were  deterred  from  after- 
wards offering  it  in  evidence  by  reason  of 
certain  views  expressed  by  the  circuit  Judge, 
cannot  affect  the  question.  If  they  desired  a 
specific  ruling  as  to  the  admissibility  of  the 
book  as  evidence,  they  should  have  offered 
it  at  the  time  indicated  by  the  Judge,  and  then 
had  a  distinct  ruling  as  to  Its  admissibility; 
but  this  they  did  not  do.  However,  under 
the  views  hereinbefore  announced,  the  ques- 
tion whether  this  exception  is  well  founded 
becomes  immaterial,  and  renders  further  dis- 
cussion useless.  The  Judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  is  affirmed. 


(68  8.  c.  Ill) 
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CRIMINAL  LAW  —  CONFBSSIONS  —  BVIDBNOB  — 
WAIVRR  OP  ARGUMENT  TO  JURY— INSTRUC- 
TIONS TO  JURY— ILLEGAli  SBNTBNCB-NHW 
TRIAL. 

1.  A  confession  made  by  a  defendant,  char- 
ged with  grand  larceny,  upon  bis  preliminary 
examination,  voluntarily,  and  which  is  support- 
ed by  a  subsequent  confession  made  by  defend- 
ant in  a  letter,  wherein  he  sougl^t  to  relieve 
one  of  his  alleged  companions  from  the  same 
charge,  is  competent  evidence,  though  the  con- 
fession may  have  been  made  without  warning  ' 
to  defendant  that  it  might  be  used  against 
him. 

2.  Although  the  argument  to  the  Jury  was 
waived,  it  was  not  error  to  permit  the  solicitor 
for  the  state  to  read  to  the  fury,  after  the  case 
was  closed,  certain  papers  that  had  been  offer- 
ed in  evidence,  and  which  contained  confes- 
sions made  by  defendant. 

3^  An  instruction  that  a  confession  made 
**freely  and  fairly,  without  the  flattery  of  hope 
or  the  fear  of  force  or  violence,"  is  evidence 
against  the  person  uttering  it,  if  found  worthy 
of  belief,   is  not  erroneous. 

4.  A  court  has  not  the  power  to  Impose  the 
sentence  of  perpetual  banishment  from  the 
state  upon  a  defendant  convicted  of  grand  lar- 
ceny. 

5.  The  reversal  of  a  criminal  cause  because 
of  the  imposition  of  an  illegal  sentence  will  not 
entitle  defendant  to  a  new  trial. 

Appeal  from  general  sessions  circuit  court 
of  Newberry  county;  O.W.  Buchanan,  Judge. 
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De  yiUlus  B.  B«ker  wu  Indicted  for  tbe 
crime  of  grand  larceny*  and  from  a  Judgment 
of  conviction  he  appeals.    Reversed. 

C.  L.  Blease,  for  appellant  T.  8.  Lease, 
for  tbe  State. 

POPE,  J.  Tbe  defendant  was  tried  and 
convicted  of  tbe  crime  of  grand  larceny  in 
February,  1900,  and  after  sentence  appealed 
to  this  court.  His  grounds  of  appeal  are 
four  in  number:  "(1)  Because  the  preluding 
Judge  erred  in  allowing  tbe  paper  marked  as 
an  exhibit,  and  purporting  to  be  a  confession 
made  by  the  defendant.  Baker,  at  tbe  pre- 
liminary trial  held  in  this  ease,  introduced 
and  used  as  evidence  in  this  case.  (2)  Be- 
cause the  presiding  Judge  erred  in  allowing 
the  solicitor  to  read  the  letter  and  said  state- 
ment, or  soHUilled  confession,  to  the  Jury  aft- 
er tbe  state  had  closed  its  case,  and  defend- 
ant's attorney  had  stated  that  the  defense 
would  offer  no  testimony,  and  that  he  did  not 
desire  to  make  any  argument  and  the  so- 
licitor stated,  'Neither  do  I,  except  to  read 
tbe  papers  that  have  been  Introduced;'  the 
papers  not  having  been  read  when  intro- 
duced, an4  the  reading  of  them  not  having 
been  asked  for  by  the  court  or  tbe  Jury.  (3) 
Because  the  presiding  Judge  erred  in  char- 
ging the  Jury:  'Well,  the  rule  is  this:  Where 
It  is  done  freely  and  fabrly,  without  the  flat- 
tery of  hope  or  the  fear  of  force  or  violence, 
it  is  admitted  as  evidence,  as  the  truth,  if 
you  find  it  worthy  of  belief,  against  the  per- 
son who  utters  it'  (4)  Because  the  sentence 
imposed  upon  the  defendant  Baker,  is  con- 
trary to  the  statute  law  and  constitution  of 
this  state." 

In  disposing  of  the  question  raised  as  to 
tbe  admission  of  a  confession  of  guilt  by  the 
defendant  when  reduced  to  writing,  we  may 
remark  that  tbe  written  confession  In  this 
case  was  made  without  solicitation,  impor- 
tunity, promise,  or  threat  being  used  to  in- 
duce the  same.  Ck)nfesslons  are  admitted  if 
made  voluntarily.  The  Jury  is  not  required 
by  law  to .  believe  a  confession.  The  Jury 
may  accept  a  part  and  reject  the  balance. 
All  the  safeguards  thrown  around  confes- 
sions by  the  law  are  to  insure  truth.  Once 
is  it  ascertained  that  the  confession  is  true, 
no  great  attention  is  paid  to  technical  rules. 
For  instance,  it  was  at  one  time  held  that  a 
person  charged  with  crime  must  be  admon- 
ished that  if  he  made  any  statement  against 
himself,  it  wouJd  prejudice  his  case;  but  in 
State  V.  Workman,  15  8.  C  544,  this  court 
held  that  "no  previous  warning  was  necee- 
sary."  In  that  case,  quoting  from  1  Greenl. 
Bv.  I  290,  it  was  said:  "Neither  is  it  neces- 
sary to  the  admissibility  of  any  confession, 
to  whomsoever  It  may  have  been  made,  that 
It  should  appear  that  the  prisoner  was  warn- 
ed that  what  he  said  would  be  used  against 
bim.  On  the  contrary,  if  the  confession  was 
voluntary,  it  Is  sufficient,  though  it  should  ap- 
pear be  was  not  warned."    The  confession 


In  question  in  tbe  case  at  bar  was  fortified 
l^  a  second  confession  in  writing,  against 
which  no  objection  was  urged.  This  second 
confession  or  admission  was  made  in  a  let- 
ter written  by  tbe  defendant  whereby,  while 
Inculpating  himself,  he  sought  to  relieve  from 
the  charge  of  grand  larceny  one  of  bis  al- 
leged companions  in  crime.  This  exception 
Is  overruled. 

We  overrule  the  second  exception.  Both 
the  confession  made  by  tbe  defendant  at  bis 
preliminary  trial  before  J.  W.  Werts,  Ssq., 
as  a  magistrate,  and  also  tbe  letter  written 
by  the  defendant  as  it  appears  upon  the  rec- 
ord for  appeal,  were  introduced  as  testimony. 
It  was  perfectly  competent  for  tbe  solicitor 
to  read  them  to  tbe  Jury. 

Tbe  third  exception  relates  to  an  alleged 
error  of  the  cfa*cuit  Judge  in  expressing  to  tbe 
Jury  what  was  necessary  to  be  shown  in  or- 
der to  render  a  confession  admissible  in  tes- 
timony. The  Judge  said,  in  substance,  that 
it  must  appear  not  to  have  been  Induced  by 
promises  nor  extorted  by  force,  and  even 
then  it  must  be  believed  by  the  Jury.  We 
see  no  reversible  error  here.  Tbe  exceptiim 
is  overruled. 

When  we  come  to  tbe  fourth  exception,  we 
are  bound  to  sustain  it  After  the  prisoner 
was  convicted  of  grand  larceny,  the  circuit 
Judge  imposed  the  following  sentence  upon 
him:  "The  sentence  of  the  court  is  that  you, 
De  Villius  Baker,  be  confined  bn  the  state 
penitentiary,  at  hard  labor,  for  the  term  of 
seven  years.  After  you  have  served  five 
years,  you  will  be  released,  with  tbe  under- 
standing that  you  leave  the  state,  and  never 
set  foot  In  It  again.  If  you  do  return,  after 
notice  on  you  by  the  state  and  a  cause  abown, 
you  will  be  called  back  to  serve  out  tbe  full 
term  (additional  two  years),  so  as  to  make 
seven  years;  otherwise,  you  will  be  dischar- 
ged after  service  of  five  years."  We  do  not 
recognize  the  circuit  Judge  as  possessing  any 
right  to  impose  such  a  sentence  as  is  Involved 
in  the  perpetual  banishment  of  the  defendant 
from  the  state  set  out  in  the  sentence.  But 
this  infirmity  does  not  extend  beyond  tbe 
mere  sentence  Itself.  There  is  no  invalidity 
in  the  trial.  This  court  held  tai  the  case  of 
State  V.  Trezevant  20  S.  O.  364,  whea  speak- 
ing of  a  defective  or  illegal  sentence:  "We 
do  not  see  why  it  should  affect  the  whole  pro- 
ceeding, and  therefore  render  a  new  trial 
necessary.  Tbe  error  occurred  after  trial  and 
conviction,  and  applied  to  the  subsequent 
proceeding,  to  wit  the  sentence  only,  and  in 
reason  the  remedy  should  extend  only  to  far 
as  tbe  error  extended.  Tbe  weight  of  antbocl- 
ties  sustains  this  view.  1  Blsh.  Gr.  Proc  S 
1298;  McGue  v.  Ck)m.,  78  Pa.  St  191,  21  Am. 
Rep.  7;  State  v.  Johnson,  67  N.  O.  69."  The 
case  of  State  v.  Trezevant  supra,  waa  reaf- 
firmed In  Same  v.  Jefcoat  20  S.  a  883.  We 
feel  bound,  therefore,  to  overrule  all  the  oth- 
er exceptions  except  the  fourth,  wbicb  last 
we  sustain.  It  is  the  Judgment  of  this  court 
that  the  Judgment  of  tbe  dreolt  court  as  to 


S.CJ 


BLECKLEY  v.  SHIBLEY. 


503 


prononndng  Bentence^  be  reTened.  and  that 
the  case  be  remanded  to  the  circuit  court  for 
resentence. 

<58S..O.  62) 

BJJSCKJ^EY  et  al.  ▼•  SHUEtLBX. 

(Sopreme  Court  of  South  Oarolina.    June  27, 

iOOO.) 

HOMBSTBAD  —  HXBCUTION  —  REPORT  OF   AP* 

PRAISBRS  —  BXCBPTIONS  —  TRIAL  DB  NOVO— 

BXBMPTION  OF  PERSONAL  PROPERTY. 

L  Under  AcU  1886,  p.  191,  providing  that, 

if  exceptions  be  filed. to  the  return  of  commis- 

sionen  appointed   to  appraise  the   homestead 

of  a  judgment  debtor  within  30  days  after  the 

filing  of  said  report,  the  same  shall  be  tried  de 

noTO  upon  testimony  taken  in  open  court,  it  is 

error  to  refuse  a  trial  de  novo  to  a  judgment 

defendant,  where  exceptions  to  the  report  of 

the  commissioners  have  been  duly  filed. 

2.  Where  excejptions  to  the  report  of  com- 
missioners, appointed  under  Acts  1896,  p.  191, 
to  appraise  the  homestead  of  a  judgment  debt- 
or, have  been  filed  and  placed  on  the  calendar 
14  days  before  the  commencement  of  the  term, 
no  further  notice  is  necessary  to  entitle  the  ex- 
cepting party  to  a  trial  de  novo. 

3.  An  exception  to  the  report  of  commis- 
sioners, appointed  to  appraise  the  homestead  of 
a  judgment  debtor,  that  they  failed  to  perform 
their  duty  as  required  by  statute  in  laying  off 
the  homestead,  should  set  out  the  facts  on 
which  the  exception  is  based. 

4.  Under  Acts  189G,  p.  101,  making  it  the 
duty  of  a  sheriff,  before  selling  the  real  estate 
of  the  head  of  a  family,  to  cause  the  debtor's 
homestead  to  be  set  off  and  appraised,  and  for 
that  purpose  three  appraisers  shall  be  appoint* 
ed,  one  by  the  sheriff,  another  by  the  creditor, 
and  a  third  by  the  debtor,  where  the  debtor 
refuses  to  make  an  appointment  a  valid  return 
may  be  made  by  the  two  appraisers  appointed 
by  the  sheriff  and  creditor. 

5.  An  exception  to  the  report  of  commission- 
ers appointed  to  appraise  the  homestead  of 
a  judgment  debtor,  that  the  commissioners 
should  have  called  a  surveyor,  and  exhausted 
all  legal  means  for  giving  the  debtor  his  home- 
stead, before  recommending  a  sale,  will  not  be 
considered  on  appeal,  in  the  absence  of  facts 
in  the  record  in  support  of  the  exception. 

6.  Under  Acts  1^0,  No.  77,  §  3,  making  the 
personal  property  of  the  head  of  a  family  ex- 
empt to  tne  extent  of  $500,  commissioners  ap- 
pointed to  appraise  the  homestead  of  a  judg- 
ment debtor,  in  making  their  report,  should  set 
apart  the  personal  property  of  the  debtor  that 
is  exempt  from  execution. 

Appeal  from  common  pleas  circuit  court 
of  Anderson  county;  Ernest  Gary,  Judge. 

Action  by  Bleckley  &  Fretwell  and  oth- 
ers against  W.  H.  Shirley  for  the  appraise- 
ment of  a  debtor's  homestead  and  to  enforce 
an  execution.  From  a  judgment  refusing 
defendant  a  trial  de  novo  on  exceptions  to 
the  report  of  the  commissioners  appointed 
to  appraise  the  homestead,  defendant  ap- 
peals.   Reversed. 

J.  B.  Breazeale  and  J.  N.  Brown,  for  ap- 
pellant. Bonham  &  Watkins  and  Tribble  St 
Prince,  for  respondents. 

GABY,  A.  J.  The  record;  contains  the  fol- 
lowing statement  of  facts:  The  contest  in 
this  case  grows  out  of  the  laying  off  a  home- 
stead for  the  defendant  (appellant,  W.  H. 
Shirley)  in  real  estate;  and  whether  he  waa 
entitled  to  have  his  persouiil  property  set 


apart  as  exempted  under  the  laws;  and  M 
two  appraisers,  under  appointment  of  the 
sheriff  of  three,  defendant  having  refused  to 
name  an  appraiser,  could  make  a  valid  re- 
turn; and  especially  if  appellant's  home- 
stead could  be  divided  so  as  to  retain  his 
home  and  sell  the  excess,  whereas  the  two 
appraisers  returned  that  the  same  could  not 
be  laid  off  without  injury  to  the  remainder, 
and  therefore  placed  a  valuation  of  $1,750, 
to  which  exceptions  were  filed  and  at  the 
hearing;  and  the  court  refused  appellant 
an  order  of  reference  or  the  right  of  trial 
de  novo  in  open  court  on  said  exceptions,  for 
want  of  afiSdavlt  and  notice,  when  the  ap- 
pellant had  his  witnesses  in  court  ready  for 
trial,  and  the  case  had  been  placed  upon  the 
calendar  more  than  14  days  previous  to  the 
sitting  of  the  court;  whereupon  the  appel- 
lant gave  notice  of  intention  to  appeal  with- 
in 10  days  after  the  date  of  said  order  of 
the  court  The  appellant's  exceptions  al- 
lege error  as  follows:  "(1)  Because  his  hon- 
or erred  tn  refusing  to  hear  and  pass  upon 
defendant's  exceptions  to  the  return  of  the 
commissioners  by  trial  de  novo  in  open 
court  upon  the  testimony  of  the  witnesses 
produced  by  the  defendant  (appellant).  <2) 
Because  his  honor  erred  in  holding  want  of 
notice  of  trial  to  plaintiffs  by  affidavit  or 
notice,  when  it  is  submitted  that  in  placing 
the  case  on  the  calendar  fourteen  days  be- 
fore the  sitting  of  the  court  was  sufficient 
notice  of  trial  (3)  Because  docketing  the 
exceptions  by  appellant  was  sufficient  no- 
tice of  trial  without  affidavits  or  other  notice 
of  {rial.  (4)  Because  the  return  of  commis- 
sioners shows  that  they  did  not  perform  their 
duty  as  required  by  the  statute  In  laying 
off  the  homestead  in  kind  and  setting  apart 
personalty  exempt.  (5)  Because  two  ap- 
praisers appointed  by  the  sheriff  cannot  le- 
gally act  so  as  to  deprive  the  appellant  of 
his  homestead  in  kind.  (6)  Because,  said 
tract  of  land  containing  116  acres,  the  com- 
missioners should  have  called  a  surveyor, 
and  exhausted  all  legal  means  for  givln^^  ap- 
pellant his  homestead  In  kind,  before  recom- 
mending a  sale.  (7)  Because,  the  sheriff 
having  levied  on  personal  property,  it  was 
the  duty  of  the  commissioners  to  set  apart 
appellant's  personalty  exempt  from  levy  and 
sale  under  execution." 

We  will  consider  the  exceptions  in  their 
regular  order: 

First  exception:  It  seems  that  Act  1896. 
p.  191,  was  overlooked  when  the  case  was 
tried  in  the  circuit  coUrt  That  act  pro- 
vides: 'If  exceptions  to  said  return  be  filed 
by  either  creditor  or  debtor  within  thirty 
days  after  the  filing  thereof  the  same  shall 
be  tried  de  novo  upon  testimony  taken  In 
open  court"    This  exception  is  sustained. 

Second  and  third  exceptions:  The  case  of 
Ex  parte  Bills,  20  S.  C.  344,  cited  with  ap- 
proval in  Ex  parte  Ransey,  54  S.  O.  517«  32 
S.  B.  522,  decides  that  no  further  notice  is 
required  aftf^  filing  exceptions  tK^  (]ia,retYim 


604 


86  SOUTHBASTBRN  RSPOBTEB. 


oia 


of  tbe  oommisslonen.  These  exceptions  are 
■ustainecL 

Fourth  exception:  There  are  no  facts  set 
out  in  the  record  tending  to  show  that  the 
commissioners  did  not  perform  their  duty 
as  required  by  the  statute  in  laying  off  the 
homestead  in  kind.  The  question  as  to  the 
personal  property  will  be  hereinafter  con- 
sidered in  connection  with  the  seventh  ex- 
ception. 

Fifth  exception:  The  case  of  Bank  t. 
Evans  (S.  0.)  6  S.  B.  821,  discusses  this  ques- 
tion at  length,  and  shows  that  the  exception 
cannot  be  sustained. 

Sixth  exception:  The  record  does  not  con- 
tain any  facts  enabling  us  to  consider  this 
exception. 

Seventh  exception:  The  law  allows  an  ex- 
emption in  personal  as  well  as  real  proper- 
ty, and  the  commissioners  in  making  their 
return  should  have  taken  into  considera- 
tion the  claim  of  homestead  in  the  person- 
alty.   This  exception  is  sustained. 

It, is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  court  for  such 
further  proceedings  as  may  be  necessary  to 
carry  out  the  views  herein  announced. 


(58  8.  c.  98) 
SOUTHEBN  BY.  GO.  v.  SARRATT  et  aL 

(Supreme  Court  of  South  Oarolina*     Jane  80, 
1900.) 

CLAIM  AND  DELIVERY— UABIUTY  OF  PUBLIO 
OFFICER  — WHO  MAY   MAINTAIN  —  APPEAL- 
JUSTICES  OF  THE  PEACE— JURISDICTION. 
l.An  action  of  claim  and  delivery  may  be 
maintained   against  a  public  officer  who  has 
taken  into  his  possession  property  under  a  war- 
rant to  enforce  a  lien  for  rent,  where  the  par- 
ty from  whom  the  property  was  taken  was 
rightfully  in  possession,  and  the  property  was 
not  subject  to  the  lien. 

2.  Where  no  notice  has  been  given  by  a  par- 
ty that  the  supreme  court  would  be  asked  to 
sustain  the  judgment  on  a  ground  other  than 
that  on  which  the  circuit. judge  rested  his  judg- 
ment, such  ground  cannot  be  considered. 

8.  Code,  S  255a,  provides  that  if  the  person 
in  whose  possession  the  property  shall  be  at- 
tached shall  appear  at  the  return  of  the  writ 
and  file  his  answer  thereto,  and  deny  posses- 
sion or  control  of  any  property  belonging  to  de- 
fendant, or  claim  the  property  as  creditor  in 
possession  or  In  his  own  right  or  in  that  of 
another,  or  if  any  part  of  such  property  be 
claimed  by  another,  then,  if  plaintiff  be  satis- 
fied therewith,  the  proceedings  may  be  dismiss- 
ed at  his  costs;  but,  if  he  shall  contest  such 
return,  an  issue  shall  be  made,  and  the  party 
that  shall  prevail  shall  recover  the  costs,  etc. 
Bev.  St.  1^  S  2519,  requires  that  the  affida- 
vits and  statements  to  be  used  to  obtain  a  war- 
rant to  enforce  an  agricultural  lien  shall  con- 
form as  nearly  as  may  be  to  the  practice  regu- 
lating the  issuing  of  warrants  of  attachment 
under  the  Code  procedure.  Held,  that  Code,  S 
256a,  applies  only  to  proceedings  by  attach- 
ment, and  not  to  proceedings  for  the  enforce- 
ment of  an  agricultural  lien,  or  a  landlord's 
lien  for  rent,  except  in  so  far  as  relates  to  the 
affidavits  and  statements. 

4.  Under  Bev.  St.  1893,  S  2S22,  authorizing  a 
person  whose  crop  has  been  seized  under  a  fien 
warrant,  on  entering  into  bond  in  accordance 
with  the  law  now  in  force  in  regard  to  action 


for  claim  and  delivery  of  personal  property,  to 
recover  immediate  possession  of  the  crop  so 
seized,  a  third  person  in  whose  hands  personal 
property  is  seized,  which  it  is  claimed  is  subject 
to  a  lien  for  rent,  may,  on  executing  the  requir- 
ed bond,  recover  the  same  in  an  acuon  of  claim 
and  delivery. 

5.  Under  Act  18S4  (IS  St.  at  Large,  p.  751) 
f  1,  providing  that  a  trial  justice  (now  a  mag- 
istrate) shall  have  jurisdiction  to  issue  a  war- 
rant to  enforce  a  lien  for  advances  made 
for  agricultural  purposes,  where  the  amount 
does  not  exceed  $100,  and  section  2  (the  provi- 
sions of  which  are  substantially  incorporated  in 
Rev.  St.  1893,  §  2512),  providing  that  every 
landlord  leasing  land  for  agricultural  purposes 
shall  have  the  right  to  enforce  his  liens  for 
rent  in  the  same  manner,  on  the  same  cona- 
tions, and  subject  to  the  same  restrictions  as 
provided  for  persons  making  advances  for  agri- 
cultural purposes,  a  magistrate  is  authorized  to 
issue  a  warrant  to  enforce  a  lien  for  rpnt.  where 
the  amount  claimed  does  not  «^^i:-eefi  $100. 

Appeal  from  common  pleas  circiiit  coiurt 
of  Cherokee  county;  O.  W.  Buchanan,  Jr^dge. 

Action  of  claim  and  delivery  by  the  South- 
em  Railway  Company  against  L  G.  Sarratt 
and  Robert  F.  Gibson.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Duncan  Jk  Sanders,  for  appellant  J.  O^ 
Jefferies,  for  respondents. 

McIYER,  a  J.  This  was  an  action  or 
claim  and  delivery  for  the  purpose  of  recov- 
ering the  possession  of  two  bales  of  cotton, 
or,  in  lieu  thereof,  their  value,  alleged  to  have 
been  taken  from  the  possession  of  the  plain- 
tiff by  the  defendant  Gibson.  There  was 
testimony  tending  to  show  that  the  cotton 
in  question  was  grown  upon  the  lands  of 
Mrs.  M.  E.  Huskey,  which  she  had  rented  to 
one  Wyatt,  who  seems  to  have  transferred 
his  lease  to  W.  C.  Lipscomb,  who  sublet  the 
place  to  one  Walker.  The  cotton  seems  to 
have  been  delivered  (by  whom  does  not  ap- 
pear) to  Mrs.  Huskey  in  payment  of  the  rent 
due  her,  and  was  afterwards  bought  by  one 
J.  D«  Jones  on  the  26th  of  October,  1898^  who 
on  that  day  sent  it  to  the  depot  of  the  plain- 
tiff company  for  shipment  to  Clifton,  and  on 
the  morning  of  the  next  day,  the  27th  of  Oc- 
tober, received  a  bill  of  lading  for  the  same 
from  the  plaintiff.  On  the  afternoon  of  the 
27th  of  October  the  cotton  was  seized  by 
the  defendant  Gibson  under  a  warrant  is- 
sued by  the  defendant  Sarrati,  who  was  a 
magistrate,  at  the  instance  of  the  said  W.  C. 
Lipscomb,  directed  to  the  said  Gibson  as  a- 
special  constable,  requiring  him  to  seize  and 
sell  the  crop  of  one  Walker,  or  so  much 
thereof  as  may  be  necessary  to  pay  the  rent 
alleged  to  be  due  said  Lipscomb  by  the  aaid 
Walker.  Thereupon  the  present  action  was 
commenced  by  the  plaintiff.  The  case  came 
on  for  trial  before  his  honor.  Judge  Buchan- 
an, and  a  jury.  At  the  close  of  the  testimo- 
ny for  the  defense,  counsel  for  defendants 
demurred  to  the  evidence,  which  the  court 
held  to  be  practically  a  motion  for  the  non- 
suit, which  not  being  sustained,  defendants^ 
then   demurred   to  the   complaint  ^b   the- 
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ground  that  the  facts  stated  therein  are  not 
sufficient  to  constitute  a  cause  of  action.  In 
that  an  action  of  "claim  and  delivery  is  not 
a  proper  proceeding  to  be  brought  for  the 
recovery  of  possession  of  property  which  has 
been  seized  by  an  officer  under  a  warrant 
to  enforce  a  Hen,  whether  it  be  a  rent  Hen 
or  for  supplies";  but  as  the  complaint  did 
not  show  on  Its  face  that  the  defendants 
were  officers,  or  that  the  cotton  was  seized 
under  a  warrant  to  enforce  a  Hen  for  rent, 
the  demurrer  could  not  be  sustained.  The 
plaintiff  then  proceeded  to  examine  Mrs. 
Suskey  In  reply,  for  the  purpose  of  showing 
when  and  from  whom  she  received  the  cot- 
ton in  question  for  the  rent  due  her,  when, 
upon  objection  to  some  of  the  questions  pro- 
I>ounded  to  this  witness,  a  colloquy  between 
the  court  and  counsel  resulted  in  a  ruling 
by  the  circuit  Judge  expressed  In  the  f oUow- 
ing  language:  **It  Is  utterly  Immaterial  who 
this  cotton  belongs  to  or  didn't  belong.  If 
that  was  the  same  cotton  that  was  grabbed 
by  the  trial  Justice,  It  is  utterly  Immaterial 
who  the  cotton  belonged  to.  My  Idea  Is  this: 
If  this  Jury  comes  up  here  with  a  verdict 
for  the  plaintiff,  I  would  have  to  set  it  aside 
for  this  reason:  Here  is  a  magistrate,  and 
here  is  a  constable.  They  don't  claim  any 
interest  at  all;  they  don't  say  they  have  any 
interest  at  all;  but  they  Justify  the  proceed- 
ing, which  is  regular  on  its  face,  or  which 
purports  to  be  regular,— a  warrant  Nobody 
sets  up  any  claim  for  them  at  all.  It  turns 
ont  they  have  taken  two  bales  of  cotton 
rightfully  or  wrongfully  in  possession  of  the 
railway  company  under  a  lien  warrant 
The  railway  brings  an  action  for  claim  and 
delivery.  There  was  a  summons  attached, 
showing  an  action  had  been  commenced 
against  somebody.  [If  by  this  his  honor^ 
means  that  there  was  a  summons  attached 
to  the  affidavit  and  Hen  warrant  he  Is  mani- 
festly mistaken,  for  no  such  summons  ap- 
pears in  the  record  before  us,  and  we  are 
unable  to  see  any  place  for  it  as  a  summons 
l8  never  attached,  so  far  as  we  are  Informed, 
to  the  papers  issued  to  enforce  a  Hen  either 
for  rent  or  for  agricultural  suppUes.]  Well, 
now,  that  Is  taken  under  the  proceedings. 
Now,  suppose  it  was  absolutely  void;  are 
magistrates  to  be  kicked  and  cuffed  about 
that  sort  of  way,  and  should  they  be  made 
to  guaranty  the  title  of  any  property  they 
may  grab  or  seize  under  warrant?  I  don't 
think  80.  Now,  my  idea  is  that  there  ought 
to  be  a  verdict  directed  by  the  court."  Ac- 
cordingly, the  circuit  Judge  directed  a  verdict 
in  favor  of  the  defendants,^  which  was  ac- 
cordingly rendered,  and.  Judgment  having 
been  entered  thereon,  the  plaintiff  appeals 
upon  the  several  exceptions  set  out  in  the 
record,  which  need  not  be  stated  in  detail 
here. 

In  the  first  place,  it  seems  to  us  clear  that 
the  circuit  Judge  erred  in  directing  a  verdict 
in  this  case,  for  the  testimony  certainly  rais- 
ed material  issues  of  fact  which  it  was  nec- 


essary for  the  Jury  to  pass  upon.  Indeed, 
this  seems  to  have  been  the  view  of  the 
circuit  Judge,  as  indicated  by  what  he  said 
in  refusing  to  sustain  the  motion  for  a  non- 
suit. We  need  not,  however,  pursue  this 
inquiry  further,  as  the  circuit  Judge  seems 
finaUy  to  have  based  his  ruling  that  this  was 
a  proper  case  to  direct  a  verdict  upon  the 
grounds  that  an  action  of  this  kind,  no  mat- 
ter what  the  facts  may  be,  could  not  be 
maintained  against  a  public  officer  who  has 
seized  and  taken  into  his  possession  property 
under  a  warrant  to  enforce  a  lien  for  rent, 
even  though  the  party  from  whom  the  prop- 
erty is  taken  was  rightfully  in  possession  of 
such  property,  and  even  though  the  proceed- 
ings to  enforce  the  Hen  were  absolutely  void. 
We  cannot  subscribe  to  any  such  novel,  and, 
as  it  seems  to  us,  dangerous,  doctrine.  The 
circuit  Judge  gives  no  definite  reason  for 
such  a  ruHng,  but  he  seems  to  think  that  be- 
cause the  officer  has  and  claims  no  personal 
interest  in  the  matter,  and  is  simply  execut- 
ing the  process  of  the  law,  he  should  not  be 
liable  to  an  action,  as  he  could  not  be  requir- 
ed to  guaranty  the  title  of  any  property 
which  he  may  seize  under  the  legal  process 
It  never  was  doubted,  so  far  as  we  are  in- 
formed, that  if  a  sheriff,  one  of  the  highest 
executive  officers  of  the  state,  should,  under 
a  perfectly  valid  execution  against  A.,  seize 
the  property  of  B.,  he  would  be  liable,  as  a 
trespasser,  to  an  action  at  the  instance  of 
B.  Indeed,  our  reports  prior  to  the  war  be- 
tween the  states  are  full  of  cases  in  which 
actions  of  this  kind  were  maintained.  If, 
therefore,  it  should  be  made  to  appear,  upon 
investigation,  that  the  cotton  seized  and  tak- 
en from  the  possession  of  the  plaintiff  did 
not  belong  to  Walker,  or  constituted  no  part 
of  the  crop  raised  by  him  on  the  rented^ 
premises,  or  for  any  other  reason  was  not 
subject  to  the  Hen  in  favor  of  Lipscomb  for 
rent  then  the  lien  warrant  would  afford  no 
Justification  whatever  for  such  seizure,  for 
the  warrant  only  directed  the  seizure  of  "the 
crop  of  Bob  Walker  covered  by  the  rent  Hen 
of  W.  C.  Lipscomb.** 

It  is  contended,  however,  by  counsel  for  re- 
spondents, that  the  ruling  of  the  circuit  Judge 
should  be  sustained  upon  another  ground, 
which,  so  far  as  appears,  does  not  seem  to 
have  been  taken  in  the  circuit  court,  and 
therefore  is  not  properly  before  us,  inasmuch 
as  no  notice,  as  required  by  the  proper  prac 
tice,  seems  to  have  been  given  that  respond- 
ents would  ask  this  court  to  sustain  the  Judg- 
ment upon  a  ground  other  than  that  upon 
which  the  circuit  Judge  rested  his  Judgment 
But  as  no  objection  has  been  raised  by  coun- 
sel for  appellant  we  will  waive  any  objection 
on  the  part  of  the  court  and  consider  the 
question  presented  by  this  additional  ground. 
The  contention  on  the  part  of  the  counsel  for 
respondents  is  that  this  action  cannot  be 
maintained  because,  by  statute,  another  rem- 
edy, exclusive  in  its  nature,  has  be&a  pro- 
vided for  a  case  Uke  thia    Waiving  any  ne^ 
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Inqfolry  wbether  such  remedy,  eTen  If  appli- 
cable Id  a  caae  like  this,  is  ^cclnslye,  for  the 
reason  that  we  do  not  think  It  applicable, 
we  shall  proceed  to  show  that  it  is  not  ap- 
plicable to  this  case.  The  statutory  prori- 
sions  referred  to  are  found  in  section  266a 
of  the  Code,  which  reads  as  follows:  "If  the 
person  in  whose  possession  such  property 
shall  be  attached  shall  appear  at  the  return 
of  the  writ  and  file  his  answer  thereto,  and 
deny  the  possession  or  control  of  any  proper- 
ty belonging  to  the  defendant,  or  claim  the 
money,  lands,  goods  and  chattels,  debts  and 
books  of  account  as  creditor  in  possession,  or 
in  his  own  right  or  in  the  right  of  some  third 
person,  or  if  any  part  of  the  said  property  be 
claimed  by  any  other  person  than  such  de- 
fendant, then,  if  the  plaintiff  be  satisfied 
therewith,  the  party  in  possession  shall  be 
dismissed  and  the  plaintiff  pay  the  costs  of 
the  action.  But  if  the  plaintiff  shall  contest 
the  said  return  or  the  claim  of  said  third  per- 
son an  issue  shall  be  made  under  the  direc- 
tion of  the  Judge  to  try  the  question,  and  the 
party  that  shall  prevail  in  said  issue  shall 
recover  the  costs  of  such  proceedings  of  the 
opposite  |[>arty,  and  Judgment  shall  be  given 
accordingly."  And  it  is  contended  that  by 
vhrtue  of  the  provisions  of  section  2619  of  the 
Revised  Statutes  of  1898,  requiring  that  the 
afiSdavlts  ahd  statements  to  be  used  to  ob- 
tain a  warrant  to  enforce  an  agricultural 
lien  **shall  conform  as  nearly  as  may  be  to 
the  practice  regulating  the  issuing  of  war- 
rants of  attachment  under  the  Code  of  Pro- 
cedure,*' the  only  mode  of  proceeding  which 
a  third  person,  in  whoae  possession  personal 
property  is  seised  imder  a  warrant  to  en- 
force an  agricultural  lien  or  a  lien  for  rent'  of 
land,  can  adopt  to  assert  his  right  to  the  prop- 
.erty  so  seized,  is  that  provided  for  In  section 
256a  of  the  Code,  and  therefore  that  an  ac- 
tion of  claim  and  delivery  for  such  property 
cannot  be  maintained.  Is  the  first  place, 
that  section  is  found  in  the  chapter  of  the 
Code  intended  to  provide  for  and  regulate 
proceedings  by  attachment,  which  was  a  dis- 
tinct and  well-recognhsed  remedy  prior  to  the 
adoption  of  the  Code,  and  prior  to  any  stat- 
ute providing  for  agricultural  liens  and  the 
means  of  enforcing  the  same,  or  for  liens  for 
rent  of  land,  except  by  distress  warrant  In 
the  next  place,  the  phraseology  used  In  sec- 
tion 266a  of  the  Code  manifestly  shows  that 
the  provisions  of  that  section  apply  only  to 
proceedings  by  attachment,  and  not  to  pro- 
ceedings for  the  enforcement  of  an  agricul- 
tural lien  or  a  landlord's  lien  for  rent  except 
in  so  fax  as  relates  to  the  affidavits  and  state- 
ment upon  which  the  application  for  a  war- 
rant to  enforce  such  Hens  are  based.  This 
has  been  expressly  held  in  Sharp  v.  Palmer, 
81  S.  C.  444,  10  S.  E.  98,  where,  at  pages 
462,  463,  81  S.  O.,  and  page  101,  10  S.  B.,  it 
is  said  by  the  court:  '*It  will  be  observed 
tiiat  the  act  of  1886  (which  is  the  act  from 
which  section  2519  of  the  Revised  Statutes  is 
taken)  does  not  as  seems  to  be  supposed  by 


I  counsel  for  appellant  require  that  the  prac- 
I  tice  in  enforcing  a  lien  shall  conform  to  the 
;  practice  under  the  attachment  law;  but  the 
I  requirement  is  that  the  affidavit  and  state- 
j  ments  to  be  used  to  obtain  such  warrants  of 
'  seizure  shall  conform  as  nearly  as  may  be 
'  to  the  practice  regulating  the  issuing  of  war- 
rants of  attachment.'  The  only  conformity 
required  is  in  the  affidavit  and  statements; 
not  in  the  subsequent  proceedings."  Indeed, 
the  two  proceedings  are  so  wholly  different  in 
their  nature  and  effects  that  it  would  be  prac- 
tically impossible  to  make  the  one  conform 
to  the  other,  except  in  the  nature  and  char- 
acter of  the  affidavit  which  Is  the  initial  act 
in  each  proceeding;  and  that  is  all  that  the 
act  from  which  section  2519  of  the  Revised 
Statutes  is  taken  undertakes  to  require.  This 
view  Is  recognized  in  Baum  v.  Bell,  28  S.  C, 
at  page  209',  5  S.  E.,  at  page  486,  and  In  Mon- 
day V.  Elmore,  27  S.  C.  126.  3  S.  B.  65.  We 
do  not  think,  therefore,  that  the  contention 
on  the  part  of  counsel  for  respondents  can  be 
sustained.  Besides,  what  seems  to  us  to  be 
conclusive  of  this  matter,  by  section  2522  of 
the  Revised  Statutes  of  1893  even  a  person 
whose  crops  have  been  seized  under  a  lien 
warrant  is  expressly  authorized,  ••upon  en- 
tering into  bond  in  accordance  with  the  pro- 
visions of  law  now  of  force,  in  regard  to  ac- 
tion for  claim  and  delivery  of  personal  prop- 
erty, to  recover  immediate  possessicMi  of  the 
crop  or  crops  so  seized;"  and,  if  so.  surely  a 
third  person  in  whose  hands  personal  prop- 
erty Is  found  and  seized,  which  It  is  claimed 
is  subject  to  the  lien,  may  also,  upon  execut- 
ing the  required  bond,  as  seems  to  have  been 
done  by  the  plaintiff  in  this  case,  likewise 
bring  an  action  to  recover  the  Immediate  pos- 
session of  the  same. 

The  appellant  by  the  twelfth  exception, 
which  is  insisted  on  in  the  argument  here,  has 
raised  another  question,  which,  though  not 
necessary  to  the  decision  of  the  present  ap- 
peal, may  become  important  upon  the  new 
triai  which  we  feel  bound  to  order,  and 
therefore  may  as  well  be  decided  now.  That 
exception  is  that  a  magistrate  has  no  Jurisdic- 
tion to  issue  a  warrant  to  enforce  a  lien  for 
rent  When  the  agricultural  lien  law  was 
originally  passed,  a  magistrate  had  no  Juris  - 
diction  to  issue  a  warrant  for  the  enforce- 
ment of  an  agricultural  lien;  but  by  the  act 
of  1884  (18  St.  at  Large,  p.  751)  it  was  pro- 
vided hi  the  first  section  that  a  trial  Justice 
(now  a  magistrate)  shall  have  Jurisdiction  to 
Issue  a  warrant  to  enforce  a  Hen  for  advances 
made  for  agricultural  purposes,  in  eases 
where  the  amount  of  such  advances  do  not 
exceed  the  sum  of  $100;-  and  in  the  second 
section  of  that  act  it  is  provided  as  follows: 
"That  every  landlord,  leasing  land  for  agri- 
cultural purposes,  shall  have  the  right  to  en- 
force his  liens  for  rent  in  the  same  manner, 
uiK)n  the  same  conditions,  and  subject  to  the 
restrictions  as  are  herein  provided  for  per- 
sons making  advances  for  agricultural  pur 
poses."    Now,  while  it  Is  true  that  the  pro- 
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ytolons  of  tfectlon  2  of  tbe  act  of  1884,  Just 
quoted,  are  not  incorporated  in  section  2518 
of  the  Revised  Statutes  of  1898,  which  sub- 
stantially embodies  the  provisions  of  sections 
1  and  3  of  the  act  of  1884,  yet  the  provisions 
t>f  section  2  of  that  act  are  substantially  in- 
corporated in  section  2512  of  the  Revised 
Statutes;  and  hence  we  think  that  a  magis* 
trate  is  authorized  to  issue  a  warrant  for  the 
enforcement  of  a  lien  for  rent  as  well  as  for 
advances  for  airrlcultural  purposes,  provided 
the  amount  for  rent  claimed  shall  not  exceed 
the  sum  of  $100. 

Whether  the  defendant  Sarratt,  the  magUh 
tiate  who  issued  the  warrant  for  the  seizure 
of  the  property  in  question,  can  be  held  liable 
in  this  action,  depends  upon  circumstances 
not  now  before  us,  and  that  question  vdll  not 
now  be  decided.  The  Judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  court  be 
reversed,  and  the  case  remanded  to  that  court 
for  a  new  triaL 


(58  8.  C.  65) 

McOARTBR  et  al.  v.  CALDWELL  et  aL 

(Supreme  Court  of  South  Carolina.     June  27, 
1000.) 

PARTITION— COSTS— PARAMOUNT     TITLE— PRB- 
VAILINQ  PARTY— EQUITY— DISCRETION. 

Though  paramount  title  was  an  issue  in 
partition  proceedings,  yet,  where  no  separate 
judgment  could  have  been  entered  on  determi- 
nation thereof,  and  all  the  rights  of  defendants 
who  prevailed  on  such  issue  were  not  deter- 
mined until  final  judgment  because  of  the  plain- 
tiff*B  right  to  partition,  and  such  issue  was  sub- 
mitted for  trial  to  tne  court,  on  the  equity 
side  of  which  final  judgment  was  necessarily 
taken,  it  was  within  the  discretion  of  the  court 
to  adjudge  the  costs  against  such  defendants. 

Appeal  from  common  pleas  circuit  court 
of  York  county;   Ernest  Gary,  Judge. 

Action  by  Fannie  McCarter  and  others 
ftgalnat  J.  M.  Caldwell  and  others.  From  a 
Judgment  for  costs  in  favor  of  the  plaintiffs, 
J.  M.  Oaldwell  and  another  defendant  ap- 
peal.   AfiElrmed. 

W.  B.  McCaw,  for  appellants.  Hart  k, 
Hart,  for  respondents. 


GARY,  A.  J.  This  is  an  action  for  parti- 
tion of  a  tract  of  land,  arising  out  of  the 
following  facts  set  forth  In  the  decree  of 
his  honor.  Judge  Gage,  to  wit:  ''There  were 
four  brothers  and  a  sister,  to  wit,  Andrew, 
John,  Mary,  Samuel,  and  Nelson  McCarter, 
and  they  died  in  the  order  named,— the  first 
In  1868  and  the  last  in  about  1882.  Andrew 
alone  died  testate.  The  plaintiffs  are  widow 
and  children  and  devisees  of  Andrew.  The 
defendants  Sallie  and  Jackson  are  children 
of  Mary.  John  and  Samuel  died  childless. 
Nelson  had  children,  but  it  is  admitted  any 
interest  which  they  may  have  had  was 
bought  by  Mrs.  Lacey  Caldwell  in  1897,  at 
a  judicial  sale  for  the  partition  of  Nelson's 
lands,  at  which  the  clerk  undertook  to  sell 


'a  parcel  of  land  situated  on  the  waters  of 
Clark's  Ford,  ♦  •  •  containing,  by  esti- 
mation, twenty-one  acres,  more  or  less.'  It 
Is  admitted  that  Andrew  owned  an  undivid- 
ed one-half  Interest  in  the  eighty-four  acres, 
and  that  the  plaintiffs  now  own  the  same. 
The  other  undivided  haClf  is  the  thing  in  dis- 
pute. The  plaintiffs  contend  It  was  in  Sam- 
uel, and,  at  his  death,  descended,  one-third 
to  children  of  Andrew,  the  one-third  to  chil- 
dren of  Mary,  the  one-third  to  Lacey  Cald- 
well, as  purchaser  of  the  interest  of  the 
children  of  Nelson.  Stated  differently,  the 
plaintiffs  claim:  They  together  own  an  un- 
divided fournsixths  of  the  whole  eighty-four 
acres;  Mrs.  Caldwell  owns  an  undivided 
one-sixth  of  the  whole  eighty-four  acres; 
Jackson  and  Sallie  own  an  undivided  one- 
sixth  of  the  whole  eighty-four  acres.  The 
defendants  Jackson  and  Sallie  do  not  an- 
swer, nor  did  they  testify,  so  I  am  not  in- 
formed about  their  position.  The  Caldwell 
defendants  answer  that  Nelson  owned  twen- 
ty-one acres  on  Clark's  Ford,  acquired  by 
adverse  possession,  and  not  as  heir  at  law 
of  Samuel  or  anybody  else,  and  that  Mrs. 
Caldwell  purchased  that  land  at  judicial  sale 
hereinbefore  referred  to;  that  Mr.  Caldwell 
is  seised  by  purchase  of  all  and  every  in- 
terest in  the  land  which  Samuel  ever  owned. 
They  contend  for  the  one-half  in  dispute. 
The  cause  was  submitted,  and  witnesses  ex- 
amined in  open  court,  without  a  reference. 
•  •  •  Plaintiffs  ask  for  partition.  De- 
fendants Oaldwell  ask  for  a  writ  of  posses- 
sion for  one-half  of  the  whole  eighty-four 
acres.  There  has  never  been  a  partition  of 
the  whole  tract  The  parties  have  so  treat- 
ed their  interest  at  times,  but  the  title  has 
never  been  severed.  It  is  therefore  ordered 
and  adjudged  that  the  plaintiffs  are  seised 
of  an  undivided  one-half  of  the  whole,  which 
they  are  to  hold  under  the  limitations  of  the 
will  of  Andrew  McCarter;  that  the  defend- 
ants J.  M.  Caldwell  and  Lacey  Caldwell  are 
seised  of  the  other  undivided  half  therein; 
that  it  be  referred  to  the  clerk  to  take  tes- 
timony upon  the  question  whether  a  parti- 
tion in  kind  betwixt  the  parties  is  practica- 
ble, or  whether  the  Interest  of  the  parties 
will  best  be  subserved  by  a  sale  pf  the 
whole,  and  a  division  of  the  proceeds.  Up- 
on the  coming  in  of  the  report  the  plaintiffs 
will  be  entitled  to  a  writ  of  partition  or  an 
order  of  sale;  but,  if  the  parties  file  with 
the  clerk  a  waiver  of  the  reference,  then  let 
the  writ  in  partition  Issue  forthwith.** 

The  following  admission  is  set  out  in  the 
record:  "On  the  issue  of  paramount  title 
raised  by  the  amended  answers  of  J.  M. 
and  Lacey  Caldwell,  a  jury  trial  was  waiv- 
ed, and  the  entire  cause,  in  all  its  phases, 
was  submitted  to  Judge  Gage  for  trial." 
The  decree  of  Judge  Gage  is  silent  as  to  the 
payment  of  costs.  The  case  was  afterwards 
heard  by  his  honor.  Judge  Gary,  on  the  ques- 
tion left  open  by  the  decree  of  his  honor. 
Judge  Gage.    Judge  Gary,   in  his  decree. 
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says:  ^Tpon  the  question  of  confirming  the 
report  of  the  commissioners  in  partition  (the 
parties  having  waived  the  reference),  the 
only  issue  upon  which  the  parties  differed 
was  as  to  who  should  pay  the  cost  of  the 
action;  the  plaintiffs  contending  that  the  de- 
fendants should  pay  the  costs,  and  the  de- 
fendants contending  just  the  reverse,— that 
the  plaintiffs  were  liable  for  the  costs."  He 
adjudged  that  the  defendants  were  liable 
for  the  costs  of  the  action. 

The  exceptions  assign  error  as  follows: 
"First  For  that  his  honor,  Judge  Ernest 
Gary,  erred,  as  matter  of  law,  in  reaching 
th«  conclusion  that  the  plaintiffs  were  the 
prevailing  parties  in  the  suit,  the  plaintiffs 
having  been  entirely  cast  in  their  claim  to 
an  undivided  one-third  interest  In  the  moiety 
of  the  land  described  in  their  complaint,  for- 
merly owned  by  Samuel  McCarter,  which 
moiety  Judge  Gage  held  was  the  only  thing 
in  dispute.  Second.  Judge  Gage,  in  his  de- 
cree, having  adjudged  that  the  defendants 
J.  M.  and  Lacey  Caldwell  are  seised  in  fee 
of  the  undivided  one-half  of  the  tract  of  land 
formerly  owned  by  Samuel  McCarter,  which 
he  further  adjudged  was  the  only  thing  in 
dispute,  his  honor,  Judge  Gary,  misconceiv- 
ed Judge  Gage's  decree,  and  erred,  as  mat- 
ter of  law,  in  not  finding  (1)  that  the  defend- 
ants J.  M.  and  Lacey  Caldwell  were  the 
prevailing  parties  in  the  suit;  (2)  that  the 
said  defendants  were  at  least  prevailing  par- 
ties on  the  issue  of  paramount  title  to  the 
only  thing  in  dispute  in  the  cause.  Third. 
For  that  his  honor  erred  in  not  adjudging 
that  the  said  defendants  were  entitled  to 
the  costs  of  the  action,  as  prevailing  par- 
ties in  the  suit.  Fourth.  For  that  his  honor 
erred  in  not  at  least  adjudging  that  the  said 
defendants  were  entitled  to  all  costs  up  to 
the  date  of  the  recording  of  Judge  Gage's 
decree,  as  the  prevailing  parties  on  the  Issue 
of  paramount  title  to  the  only  thing  in  dis- 
pute. Fifth.  For  that  his  honor  erred  in 
making  any  order  as  to  costs  in  advance  of 
a  motion  to  tax  costs,  and  taxation  of  same 
being  made  by  the  cleric  of  the  court  of 
common  pleas  of  York  county." 

The  only  practical  question  raised  by  the 
exceptions  is  whether  there  was  error  on 
the  part  of  the  circuit  judge  in  adjudging 


that  the  defendants  should  pay  the  costs. 
That  was  the  only  contested  question  pre- 
sented for  his  determination.  When  the 
court,  in  the  exercise  of  Its  chancery  juris- 
diction, renders  a  judgment,  it  has  the  dis- 
cretionary power  to  adjudge  by  whom  the 
costs  shall  be  paid.  When,  however,  it  ren- 
ders judgment  in  an  action  at  law,  the  costs 
follow,  by  operation  of  law,  the  result  of  the 
action,  and  go  to  the  prevailing  party.  It 
becomes  important,  therefore,  to  determine 
whether  the  judgment  is  rendered  by  Judge 
Gage  while  exercising  jurisdiction  In  a  chan- 
cery case  or  in  an  action  at  law.  Prior  to 
the  adoption  of  the  Code,  if  a  suit  in  equity 
had  been  brought  for  partition,  and  an  issue 
was  raised  as  to  title,  the  court  of  equity 
had  the  right  either  to  order  an  action  to  be 
instituted  in  the  court  of  law,  or  to  frame 
an  issue  as  to  title  to  be  decided  by  that 
court,  and  returned  to  the  court  of  equity. 
Knox  V.  Campbell,  52  S.  O.  461,  30  S.  B. 
485;  Railroad'  Co.  v.  Toomer,  0  Rich.  Eq. 
276.  Under  the  former  practice,  if  the  de- 
fendant waived  the  right  to  have  the  issue 
as  to  title  tried  In  the  law  court,  the  chan- 
cellor could  determine,  by  a  decree  in  equity, 
all  the  rights  of  the  parties  In  interest.  As 
hereinbefore  stated,  a  jury  trial  was  waived, 
and  the  entire  cause,  in  all  Its  phases,  was 
submitted  to  Judge  Gage  for  trial.  The  is- 
sue as  to  title  was  merely  incidental  to  the 
action  for  partition,  and  a  separate  judg- 
ment could  not  have  been  entered  on  the 
determination  of  that  issue.  The  final  judg- 
ment had,  of  necessity,  to  be  taken  on  the 
equity  side  of  the  court.  When  Judge  Gage 
decided  that  appellants  were  the  owners 
of  one-half  of  the  land,  this  did  not  de- 
termine all  the  rights  of  the  parties,  be- 
cause the  one-half  Interest  of  the  appellants 
was  undivided,  and  the  plaintiffs  were  enti- 
tied  to  partition  of  all  the  lands  according 
to  the  rights  of  the  respective  parties;  thus 
showing  the  necessity  for  retaining  the  ap- 
pellants as  parties  to  the  action  until  the 
final  judgment  in  the  case.  As  Judge 
Gage's  decree  did  not  determine  who  should 
pay  the  costs,  there  was  no  error  on  the  part 
of  Judge  Gary  in  adjudging  this  question. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afllrmed. 


S.C.) 


TIEDMAN  V.  MAYER. 


509 


(68  8.  G.  14S) 

SKIPPER  ▼.  OUFTON  MFO.  00. 

(Supreme  Oonrt  of  South  OaroUna.     July  7« 

1900.) 

MASTSR  AND  SERVANT—SBRVANT'S  NBQU- 
QBNCB— MASTBR'S  LIABILITY. 
An  action  will  lie  for  injaries  caused  by 
defendant's  employ^,  who,  while  in  charge  of 
its  engine,  wantonly  and  maliciously  blew  the 
whistle,  resulting  in  plaintifiTs  mule  running 
away  and  plain ti£F  being  violently  thrown  to 
the  ground,  since  the  servant  was  acting  with- 
in the  scope  of  his  authority,  and  negligently. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  O.  W.  Buchanan, 
Judge. 

Action  by  Nancy  Skipper  against  the  Clif- 
ton Manufacturing  Company.  From  a  judg- 
ment in  favor  of  defendant,  sustaining  a 
demurrer,  plaintiff  appeals.    Reversed. 

Nash  &  Lease,  for  appellant  Simpson  ft 
Bomar,  for  respondent 

GARY,  A.  J.  The  appeal  herein  is  from 
an  order  sustaining  a  demurrer.  The  rec- 
ord contains  the  following  description  of 
the  complaint  to  wit:  •*The  portion  of  the 
complaint  necessary  for  the  consideration 
of  the  question  raised  is  as  follows:  The 
llrst  three  sections  of  the  complaint  allege 
the  Incorporation  of  the  defendant,  and  that 
It  was  operating  the  railroad  In  question. 
They  In  no  way  Involve  the  question  raised. 
'Sec.  4.  That  on  said  22d  day  of  August, 
1896,  the  plaintiff  was  riding  along  the  pub- 
lic highway,  In  close  proximity  to  the  said 
railroad  of  the  defendant  In  company  with 
two  friends,  being  drawn  by  a  mule  hitched 
to  a  buggy;  that,  while  driving  along  the 
highway  at  said  time  and  place,  the  plaintiff 
met  the  engine  of  the  defendant^  commonly 
called  a  Mummy,''  ronning  along  the  said 
foadf  in  charge  of  and  managed  by  the  agents 
and  employee  of  the  defendant  Sea  5.  That, 
after  the  said  mule  had  almost  passed  the 
•aid  engine  or  dummy,  the  engineer  or  agent 
of  the  defendant^  while  in  the  exercise  of  hie 
duties  in  running  said  engine  or  dummy, 
maliciously,  unnecessarily,  willfully,  negli« 
gently,  mischievously,  and  wantonly,  with 
utter  disregard  to  the  rights  of  this  plain- 
tiff, sounded  the  whistle  of  said  dummy  or 
engine,  making  a  great  and  frightful  noise, 
In  close  proximity  to  said  mule.  Sec.  6. 
That  because  of  such  malicious,  unneces- 
sary, willful,  negligent,  mischievous,  and 
wanton  conduct  of  the  agent  and  employe 
of  the  defendant^  the  said  mule  was  greatly 
frightened,  became  unmanageable,  and  caus- 
ed to  run;  that  the  buggy  was  overturned, 
and  plaintiff  thrown  violently  to  the  ground; 
that  she  was  severely  shocked  thereby,  re- 
ceiving severe  blows  on  her  head  and  side, 
because  of  which  she  has  ever  since  been 
in  a  weak  and  injured  physical  condition. 
Sec  7.  That  from  said  injuries,  so  inflict- 
ed, the  plaintiff  has  suffered  great  physic- 
al and  mental  pain  and  anguish,  has  been 
compelled  to  expend  money  for  medical  and 


other  attention,  and  is  injured  in  her  body 
for  life,  being  in  such  condition  that  she  Is 
unable  to  perform  her  accustomed  duties, 
to  her  damage  three  thousand  dollars.* " 
(Italics  ours.) 

The  issue  before  the  court  is  thus  stated 
in  the  argument  of  the  respondent's  attor- 
neys: "Defendant  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  the  acts  of  which  the  plaintiff 
complained  were  the  acts  of  a  servant  of 
the  defendant  company,  and  not  of  the  com- 
pany itself,  and  that  from  such  facts  no  lia- 
bility could  arise,  as  against  the  defendant" 
In  the  case  of  Rucker  y.  Smoke,  87  8.  C. 
377,  16  S.  E.  40,  the  court  uses  the  follow- 
ing language:  "When  one  person  Inyests 
another  with  authority  to  act  as  his  agent 
for  a  specified  purpose,  all  the  acts  done  by 
the  agent  in  pursuance  or  within  the  scope 
of  his  agency  are,  and  should  be,  regarded 
as  really  the  acts  of  the  principal.  If,  there- 
fore, the  agent,  in  doing  the  act  which  he 
is  deputed  to  do,  does  it  in  such  a  manner 
as  would  render  him  liable  for  exemplary 
damages,  his  principal  is  likevdse  liable,  for 
the  act  !s  really  done  by  him."  Mr.  Justice 
Pope,  in  Cobb  v.  Railroad  Co.,  37  S.  C.  194, 
15  S.  E.  878.  aays:  "If,  while  in  defendant's 
employ,  and  in  the  exercise  of  the  duties  of 
the  position  for  which  he  is  employed,  he 
maliciously,  willfully,  wantonly,  etc.,  pe^ 
formed  those  duties,  either  with  an  inten- 
tion to  injure  the  plaintiff,  or  with  reckless 
disregard  of  the  safety  of  the  plaintiff's 
property,  the  employer  Is  liable."  Those  al- 
legations of  the  complaint  which  we  have 
Italicized  show  clearly  that  It  comes  within 
the  principle  stated  in  the  foregoing  cases, 
and  that  his  honor, .  the  presiding  judge, 
erred  in  sustaining  the  demurrer.  It  is  the 
judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  reversed. 


(58  S.  C.  139) 
TIEDMAN  et  al.  v.  MAYER  et  al. 

(Supreme  Court  of  South  Carolina.    July  S, 
1900.) 

MAGISTRATE'S  COURT-JURISDICTTON— APPEAL 
— B0ND-APPIRMANCB-QXJESTI0N8 
CONCLUDED. 
Plaintiffs  obtained  judgment  against  de- 
fendants in  a  magistrate's  court,  and  defend- 
ants appealed  to  the  court  of  common  pleas. 
The  judgment  In  the  magistrate's  court  was 
affirmed,  and,  not  having  been  paid,  plaintiffs 
sued  on  the  bond.  Held,  that  an  answer  alleg- 
ing that  the  several  judgments  obtained  In  the 
magistrate's  court  were  taken  by  default  with- 
out sufficient  notice,  and  attacking  the  juris- 
diction of  that  court,  states  no  defense,  since 
the  judgment  of  the  court  of  common  pleas, 
not  having  been  appealed  from,  is  conclusive 
of  these  questions. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Townsend,  Judge. 

Action  on  an  appeal  bond  by  George  W. 
Tiedman  and  Irvin  B.  Tiedman,  co-partners 
as  George  W.  Tiedman  &  Bro.,  against  J.  (X 
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Mayer  and  J.  L.  Lightsey,  c<>-partnera  as 
Mayer  ft  Lightsey,  and  J.  W.  Deer.  From  a 
Jadgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

I.  L.  Tobln,  for  appellants.  R.  G.  Hard- 
wick  and  John  B.  Bellinger,  for  respondenta. 

POPE,  J.  The  plaintiffs  sued  the  defend- 
ants in  the  court  of  common  pleas  for  Bam- 
well  county  to  recover  from  such  defendants 
the  sum  of  $324.46,  with  interest  thereon 
from  the  24th  day  of  November  in  the  year 
1886,  and  costs.  The  complaint  set  out  four 
causes  of  actlon,--one  for  $07.70.  and  $7  as 
costs,  with  interest  thereon  from  the  21th 
November,  1898;  one  for  $84.79,  and  $7  as 
costs,  with  interest  thereon  from  the  24th 
November,  1898;  one  for  $90.35,  and  $7  as 
costs,  with  interest  thereon  from  the  24th 
November,  1898;  and  one  for  $44.85,  and  $7  as 
costs,  with  interest  thereon  from  the  24th 
November,  1898.  In  order  the  readier  to  ap- 
prehend the  issues  here  to  be  considered,  It 
will  be  better  that  one  cause  of  action  in  its 
entirety  be  reproduced,  as  all  the  other  caus- 
es of  action  are  identical  with  the  first  cause 
of  action  except  in  the  amount:  "(1)  That, 
at  the  time  hereinafter  mentioned,  they,  the 
said  George  W.  TIedman  and  Irvin  B.  Tied- 
man,  were,  and  still  are,  partners  in  trade, 
under  the  firm  name  of  George  W.  Tiedman 
ft  Bro.,  and  that  at  the  same  time  the  de> 
fendants  J.  G.  Mayer  and  J.  L.  Ughtsey 
were  partners  under  the  name  of  Mayer  A 
LIghtsey.  (2)  That  on  the  2d  day  of  April, 
1898,  the  plaintiffs,  as  partners  as  aforesaid, 
recovered  a  judgment  in  the  court  of  Mag- 
istrate A.  P.  Woodward,  at  BlackvlUe,  in 
the  county  and  state  aforesaid,  against  the 
defendants  J.  G.  Mayer  and  J.  L.  Lightsey, 
co-partners  as  Mayer  &  LIghtsey,  for  sixty- 
seven  arid  T9/i^j,  dollars,  and  five  dollars 
costs.  (3)  That  on  the  5th  day  of  April, 
1896,  the  said  defendants  J.  0.  Mayer  and  J. 
L.  LIghtsey,  having  appealed  from  said 
Judgment  to  the  circuit  court  of  said  county, 
and  the  defendant  J.  W.  Deer,  as  their  sure- 
ty, entered  Into  their  joint  undertaking,  by 
which,  after  reciting  the  said  judgment  so 
recovered  as  aforesaid,  and  the  Intention  to 
appeal  therefrom,  they  undertook  that  the 
said  appellants  would  pay  all  costs  and 
damages  which  might  be  awarded  against 
appellants  on  said  appeal,  not  exceeding  five 
hundred  dollars;  and  also,  if  the  said  judg- 
ment so  appealed  from,  or  any  part  thereof, 
should  be  affirmed,  or  the  appeal  be  dis- 
missed, the  said  appellants  would  pay  the 
amount  directed  to  be  paid  by  the  said  Judg- 
ment, or  such -part  of  the  amount  if  It  be 
affirmed  only  in  part,  and  all  damages  and 
costs  which  should  be  awarded  against  Bald 
appellants  on  the  said  appeal;  and  the  en- 
forcement of  said  judgment  was  thereupon 
stayed  as  the  consideration  for  such  under- 
taking. (4)  That  afterwards,  to  wit,  at  the 
Noveml>er,  1898^  term  of  the  circuit  court  of 


common  pleas  for  said  county,  the  said  ap- 
peal was  dismissed,  and  the  judgment  of 
the  magistrate's  court  was  affirmed,  with 
costs;  and  that  thereupon  a  judgment  of  the 
said  court  of  common  pleas  was  entered 
against  the  appellants  in  favor  of  plaintiffs 
for  the  said  sum  of  sixty-seven  and  ^Viet 
dollars,  with  interest  thereon  from  the  24th 
day  of  November,  1898,  and  seven  dollars 
costs,  and  execution  issued  to  enforce  the 
same,  which  has  been  returned  nulla  bona; 
and  that  no  part  of  said  judgment  has  been 
paid,  and  the  plaintiffs  are  still  the  owners 
and  holders  thereof."  To  the  complaint 
tne  defendants  interposed  the  following 
joint  answer:  'TThe  defendants  above  nam- 
ed, answering  the  complaint  herein,  allege 
that  the  several  judgments  mentioned  in  the 
complaint  were  taken  by  default  against  the 
defendants  Mayer  ic  LIghtsey  upon  insuffi- 
cient notice;  that  the  magistrate  had  no  ju- 
risdiction to  enter  said  judgments  against 
said  defendants;  that  said  judgments,  and 
the  undertaking  on  appeal  upon  which  this 
action  is  brought,  are  null  and  void.**  After 
argument,  the  presiding  Judge  directed  a 
verdict  for  the  plaintiffs  on  the  ground  that 
there  was  no  defense  set  up  in  the  answer; 
it  admitted  the  facts  set  out  in  the  com- 
plaint. The  defendants 'now  appeal  as  fol- 
lows. "That  the  circuit  judge  committed 
error  in  directing  a  verdict  against  the  de- 
fendants upon  the  pleadings  in  this  case, 
and  refusing  to  allow  defendants  to  show, 
as  alleged  in  their  answer,  that  the  magis- 
trate who  rendered  the  judgment  in  this 
case  was  without  jurisdiction,  aad  that  the 
bond  upon  which  this  action  was  brought  is 
null  and  void." 

It  should  be  recalled  that  the  defendant 
J.  W.  Deer,  by  the  stipulations  of  the  bond 
he  signed  with  his  co-defendants.  Mayer  & 
LIghtsey,  bound  himself  to  pay  whatever 
sum,  under  $500,  which  the  circuit  court  (the 
court  of  common  pleas  for  Barnwell  county) 
should  adjudge  his  co-defendants  Mayer  & 
LIghtsey  due  in  the  appeals  from  the  mag- 
istrate*s  judgment  against  said  Mayer  & 
LIghtsey.  This  action— giving  the  appeal 
bond  by  all  the  defendants— bound  them  to 
litigate  their  liability  under  said  magis- 
trate's judgments  in  the  court  of  common 
pleas,  to  which  forum  said  judgments  were 
transferred  for  settlement  by  their  Joint  act. 
So,  when  the  appeals  came  on  to  be  heard  in 
the  court  of  common  pleas  for  Barnwell 
county,  inasmuch  as  that  court  Is  a  court  of 
general  jurisdiction,  and  as  such  was  cloth- 
ed by  law  with  the  full  power  to  hear  and 
determine  any  and  all  appeals  from  a  judg- 
ment or  judgments  rendered  in  the  magis- 
trate's court,  the  judgment  of  such  court  of 
common  pleas  must  be  presumed  to  con- 
clude all  questions  of  law  and  fact  connect- 
ed with  such  judgments  of  the  magistrate*a 
court.  No  appeal  was  taken  from  the  judg- 
ment of  such  court  of  common  pleas.  All 
these  facts  and  matters  of  law  are  set  ont 
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in  plaintiffs'  complaint  herein,  fthej  axe 
not  denied  by  the  defendants.  The.  answer 
sets  np  that  the  judgments  rendered  In  the 
magistrate's  court  which  they  appealed  from 
were  taken  by  default  without  sufficient  no- 
tice. Clearly,  this  attempted  Issue  was  In- 
cluded In  those  decided  by  the  court  of  com- 
mon pleas  when  It  heard  the  appeals.  Then 
the  answer  says  the  magistrate  was  without 
Jurisdiction  "to  enter  said  Judgments.** 
When  the  defendants  entered  no  appeal 
ftom  the  Judgments  of  the  court  of  common 
pleas  dismissing  their  appeals  from  the  mag- 
istrate's Judgments,  all  questions  which 
arose,  or  might  have  arisen,  1^  the  court  of 
common  pleas,  were  settled  conclusively 
against  them.  Hence,  when  all  these  mat- 
ters In  the  case  at  bar  came  up  before  the 
circuit  Judge,  and  he  held  that  the  answer 
of  defendants  set  np  no  issuable  defense,  he 
committed  no  error.  It  is  the  judgment  of 
this  court  that  the  Judgment  of  the  clzcolt 
court  be  affirmed. 


(98  Va.  406)      . 

KELLY  T.  LEHIGH  MIX.  ft  MFG.  00. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

28,  IJOOO.) 

BQUITT  —  JURISDICTION  —  VENDOR  AND  PUR- 
OHAJSBRr-RIOHTS  OF  PAJlTlB8-/rlTIJ&  PAPBRa 
—  RBC0VBR7  —  PLfiSADINO  —  ANSWER  —  SUF- 
FICIHNCT. 

1.  Code,  c  188.  which  makes  more  effectiye 
the  common-law  remedy  of  detinue,  does  not 
affect  the  jurisdiction  of  courts  of  equity  to  de- 
cree specific  deliyery  of  titie  papers  wrongfully 
detained  from  persons  entitled  to  thdr  custody 
and  possession. 

2.  Where  registry  laws  are  in  force  requiring 
conyeyances  of  land  to  be  recorded,  a  vendee  of 
lands  is  not,  as  a  matter  of  law,  entitied  to  his 
vendor's  muniments  of  titie  as  at  common  law. 

8.  V^^here  plaintiff  in  a  suit  In  equity  based 
its  rights  to  recover  title  papers  affecting  lands 
conveyed  to  It  by  defendant  on  the  ground  that 
whoever  is  entitled  to  land  has  the  right  to  all 
title  papers,  and  that  defendant  agreed  to  de- 
liver all  title  papers  he  had,  an  answer  which 
put  in  issue  the  agreement  was  sufficient. 

Appeal  from  circuit  court,  Wise  county. 

Bill  by  the  Lehigh  Mining  &  Manufactur- 
ing Company  against  one  Kelly.  From  a 
decree  for  complainant,  defendant  appeals. 
Reversed. 

W.  S.  Mathews  and  O.  M.  Vlckars,  for  ap- 
pellant. R.  A.  Ayers  and  Bullitt  &  Kelly, 
for  appellee. 

BUCHANAN,  J.  A  court  of  equity  has 
Jurisdiction  to  decree  the  specific  delivery  of 
title  papers  to  heirs  at  law,  devisees,  and 
other  persons  properly  entitled  to  the  cus- 
tody and  possession  of  the  titie  deeds  of 
their  respective  estates,  where  they  are 
wrongfully  detained  or  withheld  from  them. 
This  Is  an  old  and  well-settied  head  of  equi- 
ty Jurisdiction.  1  Story,  Eq.  Jur.  §  708;  1 
Pom.  Bq.  Jur.  f  185;  Snoddy  v.  Finch,  9 
Blch.  Bq.  855,  70  Am.  Dec.  216. 

Chapter  188  of  the  Code,   which  makes 


mora  dfectlve  the  common-law  remedy  of 
detinue,  does  not  affect  that  Jurisdiction, 
for,  where  courts  of  equity  have  once  ac- 
quired Jurisdiction,  a  subsequent  statute 
which  gives  to  or  enlarges  the  Jurisdiction 
of  the  common-law  courts  over  the  same 
subject  does  not  deprive  the  equity  courts 
of  their  Jurisdiction,  although  the  statute 
may  furnish  a  complete  and  adequate  rem- 
edy at  law  unless  the  statute  conferring 
such  Jurisdiction  uses  prohibitory  or  re- 
strictive words.  Filler  v.  Tyler,  91  Va.  458, 
22  S.  E.  285. 

The  appellee,  the  complainant  In  the  court 
below,  based  its  right  to  recover  the  titie 
bonds,  agreements,  deeds,  and  tax  receipts 
pertaining  to  the  lands  conveyed  to  it  by 
the  appellant  upon  two  grounds:  First 
that  It  Is  an  established  principle  of  law 
that  whoever  Is  entitied  to  the  land  has 
the  right  to  all  the  title  papers  affecting  it; 
and,  secondly,  that  the  appellant  expressly 
agreed,  in  entering  Tnto  the  contract  for 
the  sale  of  the  land,  that  he  would  turn 
over  to  the  appellee  all  the  titie  papers 
which  he  had,  under  and  by  virtue  of  which 
he  claimed  title  to  the  land. 

It  was  conceded  that  it  is  an  established 
principle  of  the  common  law  In  England 
that  the  paity  entitied  to  land  had  also  a 
right  to  all  titie  deeds  affecting  it,  and  that 
they  passed  with  the  land  by  the  convey- 
ance without  being  named  in  It  Harring- 
ton V.  Price,  8  Bam.  &  Adol.  170,  23  E.  C.  L. 
83,  84;  2  Sugd.  Vend.  c.  11,  §  4;  Williams, 
Real  Prop.  434.  But  it  is  denied  that  any 
such  rule  exists  In  this  country. 

In  England  there  was  no  general  system 
of  registering  conveyances  of  real  estate. 
Possession  of  the  titie  deeds  was  an  evi- 
dence of  ownership,  and  they,  or  abstracts  of 
them,  were  shown  to  the  Intended  purchas- 
er for  his  examination  in  negotiations  for  a 
sale.  When  the  sale^  was  made  they  were 
delivered  to  the  grantee  almost  as  a  mat- 
ter of  course  in  all  conveyances  of  the  fee. 
No  transfer  of  land  could  be  safely  made 
without  them,  and  no  one  was  supposed 
to  have  a  right  to  Jieir  possession  unless 
he  had  some  claim  upon  or  interest  in  the 
land.  Whenever  a  supposed  owner  offered 
his  estate  for  sale  or  mortgage.  It  was  nec- 
essary for  him  to  produce  his  titie  papers, 
and  their  absence  from  his  possession,  when 
demanded,  cast  a  suspicion  upon  his  tftie, 
and  put  the  other  party  upon  inquiry.  8 
Pom.  Eq.  Jur.  {  1264,  note  1;  2  Minor,  Inst. 
(4th  Ed.)  858,  854.  But  in  this  state  there 
Is  a  general  system  of  registering  titie  pa- 
pers to  land,  and  persons  desiring  to  pur- 
chase or  secure  loans  by  deeds  of  trust  or 
mortgages  look  to  the  recoils  to  ascertain 
the  condition  of  the  supposed  owner's  titie, 
and  seldom,  If  at  all,  look  to  the  original 
titie  papers  or  make  Inquiry  as  to  the  own- 
er's possession  of  them. 

In  this  state  the  records  furnish  evidence 
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of  bis  title,  M  a  general  role,  and  copies 
tberefrom,  equally  with  the  originals,  are 
admissible  in  evidence.    Code,  $  3334. 

Under  our  registry  laws  and  statute  of 
conveyances  the  deposit  of  title  deeds  cre- 
ates no  lien  as  against  a  subsequent  bona 
fide  purchaser  or  incumbrancer,  as  it  did 
in  England.  McClanachan  v.  Slter,  2  Grat 
314;  2  Minor,  Inst.  (4th  Ed.)  353,  354. 

The  reasons  for  the  common-law  rule  no 
longer  exist  here.  In  this  state,  and  gener- 
ally in  the  United  States  it  is  believed,  it  is 
the  general  practice  for  the  grantor  to  re- 
tain his  own  title  papers  instead  of  deliver- 
ing them  to  his  grantee.  1  Cruise,  Dig.  tit. 
2,  c.  1,  S  39  (Greenleaf's  note);  1  Greenl. 
Ev.  §  571,  note  3;  3  Washb,  Real  Prop.  p. 
375,  $  65;  Eaton  v.  Campbell,  7  Pick.  10, 
12;  White  Y.  Hutchings,  40  Ala.  258,  88  Am. 
Dec.  766. 

We  are  of  opinion,  therefore,  that  the 
common-law  rule  in  question  is  not  in  force 
in  this  state,  and  that  the  grantee  is  not, 
as  a  matter  of  law,  entitled  to  demand  of 
his  grantor  the  original  muniments  of  title, 
as  he  was  in  England.  Where  the  reason 
for  a  rule  of  law  has  ceased,  the  law  itself 
ought  to  and  does  cease.  Broom,  Leg.  Max. 
(7th  Ed.)  150. 

Upon  the  calling  of  the  caufle  at  the  De- 
cember term  of  the  court  (the  first  term 
after  the  case  had  been  matured  at  rules), 
the  appellant  appeared  and  filed  his  answer, 
in  which  he  denied  the  existence  of  the 
agreement  set  up  in  the  bill.  His  answer 
was  excepted  to  upon  the  ground  that  it 
stated  no  defense  to  the  case  made  by  the 
bilL  At  the  same  time  the  appellant  moved 
the  court  to  continue  the  case  npon  the 
ground  that  the  appellee  had  not  closed  its 
depositions  until  Monday,  the  28th  day  of 
November,  1898,  and  tliat  he  was  not  notified 
of  that  fact  until  the  29th  of  that  month; 
that  at  that  time  he  was  engaged,  as  chair- 
man of  the  board  of  supervisors  of  Wise 
county,  in  the  business  of  said  board,  and  was 
so  engaged  until  Friday,  the  2d  of  December 
following,  and  that  he  did  not  have  time  to 
prepare  his  defense  by  taking  his  depositions, 
which  he  was  advised  were  material  to  his 
defense.  The  court  overruled  his  motion  to 
continue,  and  sustained  the  exception  to  his 
answer,  and,  the  appellant  not  desiring  to 
file  any  other  or  further  answer,  the  court 
was  of  opinion  that  the  appellee  was  en- 
titled to  the  relief  sought  by  the  bill,  and  so 
decreed.  The  action  of  the  court  in  over- 
ruling the  motion  to  continue  the  cause,  and 
in  sustaining  the  exception  to  the  answer,  is 
also  assigned  as  error. 

From  what  has  been  said  in  discussing 
the  demurrer  to  the  bill,  it  is  dear  that  the 


court  erred  in  sustaining  the  exception  to  the 
answer.  It  put  in  issue  the  agreement  set  up 
in  the  bill,  and  the  exception  to  it  ought  to, 
and  doubtless  would,  have  been  overruled, 
if  the  court  had  not  been  of  the  opinion  that 
the  appellee  was  entitled  to  the  possession 
of  the  papers  sued  for  as  a  matter  of  law,  in 
accordance  with  the  English  rule.  In  no 
other  way  can  the  court's  action  in  sustaining 
the  exception  be  understood.  Having  this 
view,  the  court,  of  course,  overruled  the 
motion  to  continue,  for  there  was  no  issue 
of  fact  upon  which  to  take  proof,  and  a  con- 
tinuance of  the  case  could  have  been  no  ben- 
efit to  the  appellant. 

The  appellee  insists  that  as  the  action  of 
the  court  in  refusing  to  continue  the  case 
was  not  plainly  erroneous,  and  the  decree 
complained  of  granted  only  such  relief  to  the 
appellee  as  he  was  entitled  to  npon  the  record 
as  it  then  stood,  treating  the  exception  to 
the  answer  as  overruled  and  the  answer 
properly  in  the  case,  the  decree  complained  of 
ought  not  to  be  reversed. 

It  is  well  settled  that  every  motion  for  a  con- 
tinuance Is  addressed  to  the  sound  Judicial 
discretion  of  the  court,  under  all  the  circum- 
stances of  the  case,  and  that  an  appellate  court 
will  not  reverse  it  upon  the  ground  that  a 
continuance  was  Improperly  granted  or  de- 
nied unless  Its  action  is  plainly  erroneous. 
Hite*s  Case,  96  Va.  488,  493,  81  S.  B.  895,  and 
authorities  cited.  If  the  circuit  conrt  had 
held  that  the  answer  was  sufllcient,  and 
then  overruled  the  motion  to  continue,  it 
would  have  exercised  that  judicial  discretion 
contemplated  in  such  cases,  and  we  are  not 
prepared  to  say  that  its  action  ought  to  be 
reversed,  although,  under  the  circumstances 
of  the  case,  the  better  practice  would  have 
been  to  have  continued  the  case  in  order 
that  the  appellant  might  have  taken  proof  to 
meet  the  appellee's  depositions,  taken  and 
closed  so  recently  before  the  term  of  court 
as  not  to  give  the  appellant  time  to  take  his 
proof  before  the  term  commenced. 

Without,  therefore,  Intending  to  infringe 
in  any  manner  upon  the  rule  which  governs 
this  court  in  considering  the  action  of  a 
trial  court  upon  a  motion  to  continue,  whers 
it  was  necessary,  in  the  view  the  conrt  took 
of  the  case,  to  consider  and  decide  the  suf- 
ficiency of  the  grounds  upon  which  the  mo- 
tion was  based,  we  are  of  opinion  that  the  de- 
cree appealed  from  should  be  reversed  in  so 
far  as  it  sustained  the  exception  to  the  ap- 
pellant's answer,  and  the  cause  be  remanded 
to  the  circuit  court  for  further  proceedings 
to  be  had  therein,  not  in  conflict  with  the 
views  expressed  in  this  opinion. 

RIBLY,  J.,  absent 


Va.) 


NATIONAL  MUX.  BUILDING  &  LOAN  ASS'N  v.  BLAIR. 


513 


(98  Va.  49(0 

NATIONAL  MUT.  BUILDING  &  LOAN 

ASS'N  V.  BLAIR. 

(Supreme  CSourt  of  Appeals  of  Virginia.     July 

5,  1900.) 

TRUST  DBSD— PRIORITY— RELEASE-ACTION  TO 
SET  ASIDE— LACHES. 

1.  In  a  suit  to  set  aside  a  release  of  a  trust 
deed  securing  purchase-money  notes  on  the 
ground  that  it  was  obtained  by  fraud,  where 
plaintiff's  assignor  of  the  note  had  knowledge 
of  the  alleged  fraud,  and  permitted  defendant 
to  sell  the  property  under  its  deed  of  trust  ac- 
quired subsequent  to  the  release,  and  to  pur- 
chase and  hold  the  property  four  years,  plain- 
tiff is  estopped,  oy  reason  of  the  laches  of  her 
assignor,  to  impeach  the  validity  of  the  release. 

2.  Where  a  purchaser  of  land  took  a  trust 
deed,  when  he  sold  it,  to  secure  the  payment  of 
purchase-money  notes  which  he  had  assumed, 
and  his  grantor  afterwards  released  the  trust 
deed  held  by  him,  and  acknowledged  satis- 
faction of  the  notes  secured  by  the  deeds,  it  op- 
erates as  a  release  of  the  trust  deed  held  by 
his  vendee. 

3.  The  fact  that  a  trust  deed  securing  pur- 
chase money  may  not  have  been  properly  ac- 
knowledged and  recorded  will  not  affect  the 
priority  as  between  it  and  another  trust  deed, 
where  the  owner  of  the  latter  deed  had  actual 
knowledge  of  the  existence  of  the  former. 

Appeal  from  circuit  court  of  city  of  Roan- 
oke; J.  A  Dupuy,  Judge. 

Suit  by  Gertrude  Blair  against  the  Nation- 
al Mutual  Building  &  Loan  Association  to 
set  aside  a  release  of  a  trust  deed.  Decree 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Cocke  &  Glasgow,  for  appellant.  A  A 
Phlegar  and  Scott  &  Staples,  for  appellee. 

HARRISON,  J.  Without  expressing  an 
opinion  upon  the  question  raised  by  the  de- 
murrer, but  conceding,  for  the  purposes  of 
this  case,  that  the  appellee  has  a  right  to  be 
heard,  we  are  of  opinion  that,  upon  the  mer- 
its of  tho  case  presented  by  this  record,  she 
cannot  prevail. 

By  deed  of  August  20,  1890,  J.  M.  Watts 
sold  and  conveyed  to  Mary  O.  WiUmeth  a 
lot  in  the  city  of  Roanoke,  and  took  from  the 
grantee  a  deed  of  trust  securing  to  himself 
the  payment  of  two  interest-bearing  pur- 
chase-money notes,  each  for  $2,333.33.  On 
the  margin  of  this  deed  of  trust  the  follow- 
ing release  is  recorded: 

*'I  hereby  release  the  lien  of  the  deed  of 
trust  on  the  property  herein  conveyed,  the 
amount  secured  therein  having  been  satis- 
fied. Given  under  my  hand,  this  20th  June, 
1891.  J.  M.  Watts.  Attest:  W.  F.  Bryant, 
Deputy  Clerk." 

On  October  23,  1890,  Mary  O.  Willmeth 
sold  and  conveyed  this  lot  to  Junius  B.  Fish- 
bume,  who  assumed  the  payment  of  the  two 
notes  secured  thereon  to  J.  M.  Watts. 

On  March  25,  1891,  Junius  B.  Fishbume 
sold  and  conveyed  part  of  the  same  lot  to 
Mary  M.  Simmons,  who  assumed,  as  part  of 
her  purchase  money,  the  payment  of  the  two 
notes  secured  thereon  to  J.  M.  Watts.  Con- 
temporaneously with  this  deed,  the  grantee 
executed  a  deed  of  trust  to  secure  the  gran- 
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tor,  as  appears  from  the  following  clause  of 
the  deed: 

"In  trust  to  secure  Junius  B.  Fishbume  the 
payment  of  the  sum  of  $7,666.66,  and  inter- 
est, unpaid  purchase  money  on  above  prop- 
erty, said  sum  being  evidenced  by  one  note 
of  Mary  M.  Simmons,  bearing  even  date 
herewith,  and  payable,  with  interest,  to  said 
Fishburne,  30  days  from  date,  in  the  sum  of 
$3,000.00;  and  also  two  notes  drawn  by 
Mary  O.  Willmeth.  dated  August  20,  1890, 
and  payable  one  and  two  years  from  date  to 
James  M.  Watts,  each  in  the  sum  of  $2,833.- 
33,  with  interest,  the  payment  of  which  two 
notes  the  said  Mary  M.  Simmons  has  as- 
sumed." 

On  the  margin  of  this  deed  of  tmst  the 
following  release  is  recorded:  'The  note 
herein  described,  for  the  sum  of  $3,000.00, 
payable  to  me  thirty  days  after  its  date,  has 
been  fully  paid,  and  I  hereby  acknowledge 
the  receipt  of  same.  Given  under  my  hand 
this  28th  day  of  May,  1891.  Junius  B.  Fish- 
bume.   Attest:    W.  F.  Bryant,  D.  0." 

On  the  16th  day  of  May,  1891,  Mary  M. 
Simmons  conveyed  this  lot  to  George  J.  Peet 
in  trust  to  secure  the  appellant  association 
a  loan  made  by  it  of  $5,000. 

On  June  16,  1891,  May  M.  Simmons  gave 
a  deed  of  trust  on  this  same  lot  to  secure 
James  M.  Watts  one  of  the  notes  for  $2,333.- 
33,  executed  to  him  by  Mary  O.  Willmeth, 
August  20,  1890,  the  other  of  said  notes  hav- 
ing been  paid  off  and  discharged;  the  deed 
of  trast  stating  on  its  face  that  the  note  se- 
cured had  been  "made  by  Mary  O.  Willmeth, 
and  assumed  by  May  M.  Simmons.** 

On  July  20,  1893,  Rush  U.  Derr,  who  had 
been  substituted  as  trastee  in  the  deed  secur- 
ing the  appellant,  sold  the  lot  in  question, 
and  conveyed  the  same  to  appellant 

After  this  sale  and  conveyance,  nothing 
appears  touching  these  transactions  until 
the  19th  day  of  August,  1897,  when  the  bill 
in  this  cause  was  filed,  claiming  that  the 
second  note  executed  by  Mary  O.  Willmeth 
to  J.  M.  Watts  was  due  and  unpaid,  and  that 
the  same  was  assigned  by  Watts  on  the  10th 
day  of  December,  1896^  without  recourse,  to 
C.  C.  Ellis,  who  had  on  the  21st  day  of  De- 
cember, 1896,  assigned  the  same  without  re- 
course to  the  complainant,  Gertrude  Blair, 
who  is  the  appellee  here. 

The  substantial  allegations  of  the  bill  are: 
First,  that  the  release  of  J.  M.  Watts,  dated 
June  20,  1891,  indorsed  on  the  margin  of  the 
deed  of  trust,  dated  August  20,  1890,  from 
Mary  O.  Willmeth  to  secure  J.  M.  Watts  the 
two  notes  of  $2,333.33  each,  had  been  secur- 
ed by  fraudulent  representations  made  to 
Watts  by  Rush  U.  Derr,  agent  and  attorney 
for  the  appellant  building  association. 

Second,  that  the  Fishbume  deed  of  tmst, 
dated  March  25,  1891,  also  secured  the  note 
asserted  by  appellee,  and  that  the  lien  of 
that  deed  had  not  been  released  as  to  said 
note,  and  was  still  a  valid  security  therefor; 
and. 

Third,  that  the  deed  of  trust  given  to  se- 
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cure  the  appellant  association  was  acknowl- 
edged by  the  grantor  before  Rush  U.  Derr, 
who  was  alleged  to  be  the  attorney  for  the 
association,  and  was  therefore  void  as  to  the 
debt  set  up  by  the  appellee. 

The  prayer  of  the  bill  is  that  the  release 
made  by  Watts,  June  20,  1881,  on  the  mar- 
gin of  the  deed  of  trust  of  August  20,  1880, 
be  set  aside  and  annulled  as  haying  been  ob- 
tained by  fraudulent  misrepresentations  and 
concealment  on  the  part  of  the  appellant 
association,  through  its  agent  and  attorney. 
Rush  U.  Derr;  that  the  note  asserted  by  ap- 
pellee be  declared  to  be  a  valid  subsisting 
Hen  upon  the  property  in  question,  superior 
to  the  appellant  association  or  any  other  per- 
son; and  that  said  property  may  be  sold  to 
satisfy  the  same. 

J.  M.  Watts,  the  original  beneficiary  of  the 
claim  here  asserted,  Is  the  only  witness  to 
proTe  the  alleged  fraud.  The  case  as  pre- 
sented by  his  testimony  is  that  he  held  the 
deed  of  trust  of  August  20,  1880,  upon  the 
property;  that  Rush  U.  Derr,  the  attorney 
for  appellant  came  to  his  house  several 
times  to  urge  and  persuade  him  to  release 
his  lien;  that  he  finally  yielded,  and  made 
the  release,  and  took  a  new  deed  of  trust  to 
secure  the  bond  here  set  up;  that  Derr  told 
him  that  the  transaction  did  not  alter  his 
position,  and  that  he  would  still  have  the 
first  lien.  From  the  record.  Watts  appears 
to  be  an  intelligent  business  man,  and  it  is 
difficult  to  understand  what  was,  in  his 
view,  to  be  accomplished  by  the  apparently 
useless  performance  of  releasing  one  first  lien 
to  immediately  put  upon  record  another  of 
the  same  dignity;  and  this,  when  he  knew 
that  appellant  was  lending  money  on  the 
property,  and  had,  as  he  sasrs,  always  under- 
stood that  a  building  and  loan  association 
would  not  lend  money  unless  they  had  a 
clear  title.  This  opinion,  however,  need  not 
be  prolonged  to  consider  whether  or  not 
Watts  was  induced  by  false  representations 
to  execute  the  release;  for,  if  he  was,  his 
subsequent  conduct  would  preclude  a  recov- 
ery. 

It  is  well  settled  that,  where  a  party  de- 
sires to  repudiate  a  transaction  upon  the 
ground  of  mistake  or  fraud;  he  must,  upon  the 
discovery  of  the  fraud,  or  upon  the  discovery 
of  facts  and  circumstances  from  which  such 
knowledge  would  be  imputed  to  him,  assert 
his  remedial  rights  with  diligence  and  wlth- 
Dut  delay.  To  delay  instituting  judicial  pro- 
ceedings, although  for  a  less  period  than  that 
prescribed  by  the  statute  of  limitations,  may 
be,  and  generally  will  be,  regarded  as  an  ac- 
quiescence, and  this  may  be,  and  generally 
will  be.  a  bar  to  any  equitable  remedy. 
Great  punctuality  and  promptness  of  action 
by  the  deceived  party,  upon  his  discovery  of 
the  fraud.  Is  required.  Unnecessary  delay 
after  such  knowledge  will  defeat  the  equi- 
table relief.    2  Pom.  Bq.  Jur.  §§  817.  887.  817. 

"Acquiescence  or  delay  for  a  length  of 
time  after  a  man  is  in  a  situation  to  enforce 
a  right,  and  with  a  flnll  knowledge  of  the 


facts.  Is,  in  equity,  cogent  evidence  of  a  waiv- 
er and  abandonment  of  the  right.  ♦  •  • 
But  as  soon  as  a  man  with  full  knowledge, 
or  at  least  with  sufficient  notice  or  means 
of  knowledge,  of  his  rights,  and  of  all  the 
material  circumstances  of  the  case,  freely 
and  advisedly  does  anything  which  amounts 
to  the  recognition  of  a  transaction,  or  acts 
in  a  manner  inconsistent  with  its  repudiation, 
or  lies  by  for  a  considerable  time,  and  know- 
ingly and  deliberately  permits  another  to 
deal  with  the  property,  or  incur  expense,  un- 
der the  belief  that  the  transaction  has  been 
recognized,  or  fully  and  advisedly  abstains 
for  a  considerable  lapse  of  time  from  im- 
peaching it,  there  is  acquiescence,  and  the 
transaction,  although  originally  impeach- 
able, becomes  unimpeachable  in  equity.  Nor 
will  the  mere  notice  or  assertion  of  a  claim, 
unaccompanied  by  any  act  to  give  it  ^ect, 
keep  alive  a  right  which  would  be  otherwise 
barred."    Kerr,  Fraud  ft  M.  pp.  288,  301,  811. 

In  accordance  with  many  previous  deci- 
sions by  this  court,  it  is  said  in  the  recoit 
cacfe  of  Hurt  v.  Miller,  85  Va.  32,  27  &  B. 
831:  "A  party  who  intends  to  repudiate  a 
contract  on  the  ground  ofl  fraud  should  do 
so  as  soon  as  he  discovers  the  fraud;  for  if. 
after  the  discovery  of  the  fraud,  he  treats 
the  contract  as  a  subsisting  contract,  or  if. 
in  the  interval  while  he  is  deliberating,  an 
Innocent  third  party  has  acquired  an  Inter- 
est in  the  property,  or  If,  in  consequence  of 
his  delay,  the  position  even  of  the  wrong- 
doer is  affected,  he  will  be  deemed  to  have 
waived  his  right  of  repudiation.  And,  when- 
ever a  party  to  a  contract  has  a  right  to  elect 
whether  he  will  avoid  It  his  election  may  be 
manifested  by  acts  as  well  as  words,  and, 
when  once  made,  is  final,  and  cannot  be  re- 
tracted." 

In  the  case  at  bar  It  appears  that  In  June, 
1882,  about  one  year  after  the  releaae  in 
question  was  made,  J.  M.  Watts  knew  that 
appellant  had  the  first  lien,  and  that  he  held 
a  second  lien.  He  knew  that  Mrs.  Simm<His 
had  bought  the  property,  and  given  appellant 
a  deed  of  trust  upon  it  He  kept  himself  In- 
formed as  to  the  manner  in  which  the  dues 
to  the  association  were  being  paid.  He 
knew  that  default  had  been  made  in  the  pay- 
ment of  the  dues,  and  that  the  association 
had  advertised  the  property  under  its  deed 
of  trust  to  be  sold  in  June,  1888.  He  prac- 
tically admits  that  he  requested  a  postpone- 
ment of  the  sale,  and  knew  that  it  would 
take  place  on  the  2ath  of  July,  1883.  He 
contemplated  buying  the  property  to  save 
himself,  but  finally  abandoned  the  idea,  be- 
cause, with  a  second  mortgage,  he  thought 
he  would  lose.  He  permitted  the  association 
to  become  the  purchaser  of  the  property, 
and  to  receive  a  deed  therefor,  and  to  hold 
title  for  more  than  four  years,  without  a 
suggestion,  so  far  as  the  record  shows,  of 
the  claim  now  set  up.  Nor  is  J.  M.  Watts 
now  seeking  to  enforce  said  claim.  On  the 
contrary,  he  sold  the  bond  In  queation. 
amounting,  with  interest,  to  more  than  $3.- 
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000,  without  recourse,  to  C.  C.  Ellis,  for  the 
paltry  sum  of  $27,  who  sold  it  in  a  few  days 
thereafter  to  the  appellee.  It  Is  inconceiva- 
ble that  Watts  would  have  parted  with  a 
bond  for  that  amount,  for  such  a  considera- 
tion. If  he  had  believed  that  there  was  any 
ralld  ground  for  making  the  claim  now  as- 
serted by  his  aaslgnee.  EUs  whole  course  in 
the  matter  shows  an  acquiescence  in  the  su- 
perior right  of  appellee,  and  a  purpose  not 
to  assail  or  attempt  to  Impeach  that  right. 

It  further  appears  that  the  situation  and 
circumstances  of  the  parties  to  the  alleged 
fraudulent  release  have  materially  changed 
during  the  long  period  of  inaction  and  acqui- 
escence by  Watts.  May  M.  Simmons  and 
Rush  U.  Derr,  the  only  two  persons  who 
could  meet  and  explain  the  charge  of  fraud 
now  made,  are  dead.  The  property  has  de- 
preciated to  less  than  one-third  of  its  for- 
mer value,  and  Mrs.  Simmons,  the  debtor  of 
appellee,  died  Insolvent  The  rule  is  general 
that  where  there  has  been  a  change  of  cir- 
cumstances or  relations  which  would  render 
either  an  execution  or  rescission  of  a  con- 
tract a  hardship  to  the  defendant,  and  this 
change  grows  out  of  an  unezcused  delay  on 
the  part  of  the  plaintiff,  the  change  and  de> 
lay  together  will  constitute  a  sufficient 
ground  for  denying  equitable  relief.  Darling 
V.  Oumming's  Bx'r,  92  Va.  521,  23  S.  B.  880; 
Hurt  V.  Miller.  05  Ya.  82,  27  S.  E.  831. 

The  appellee  can  occupy  no  better  posi- 
tion than  her  assignor.  Inasmuch,  there- 
fore, as  J.  M.  Watts  is  estopped  by  reason  of 
his  laches  and  acquiescence  to  impeach  the 
validity  of  the  release  of  June  20, 1801,  made 
by  him,  his  assignee  is  also  denied  the  right 
to  call  that  transaction  in  question. 

The  contention  that  J.  M.  Watts  is  enti- 
tled to  the  benefit  of  the  Flshburne  deed  of 
trust  dated  March  25,  1891,  is  not  tenable. 
The  clause  relied  on  for  this  position  has 
been  already  quoted.  It  is  dear  that  the 
parties  to  that  deed  were  not  securing  Watts. 
He  already  had  a  deed  of  trust  upon  the 
same  property.  In  his  purchase,  Flshburne 
had  assumed  the  Watts  debt,  and  the  refer- 
ence to  it  in  the  trust  deed  of  March,  1891, 
was  merely  to  recognize  the  assumption  of 
the  same  debt  by  Mrs.  Simmons,  and  to  pro- 
tect Flshburne  in  the  event  that  he  should  be 
called  upon  to  discharge  the  Watts  lien  be- 
fore Mrs.  Simmons  had  fulfilled  her  obliga- 
tion to  pay  the  same.  In  releasing  the  Hen 
of  his  own  deed  of  trust,  Watts  stated  of  rec- 
ord that  the  amount  secured  thereby  was 
satisfied.  The  debt  was  at  that  time  owned 
by  Watts,  and  was  in  his  possession,  and 
when  he  marked  it  '^Satisfied"  it  was  also 
discharged  as  to  Flshburne,  and  the  deed  of 
trust  taken  for  his  protection  was  satisfied 
as  to  such  debt  as  effectually  as  if  the  in- 
dorsement of  satisfaction  had  been  made 
thereon. 

It  is  further  contended  that  the  deed  of 
trust  in  favor  of  ^he  appellant  association 
was  acknowledged  before  Rush  U.  Derr,  the 
attorney  for  the  association,  and  was  there- 


fore not  properly  recorded;  that,  not  being 
properly  recorded,  the  deed  of  trust  securing 
appellee,  though  subsequent  in  time  and 
subsequent  in  recordation,  had  become  by 
operation  of  law  a  first  lien  upon  the  prem- 
ises. It  is  not  necessary  to  express  an  opin- 
ion as  to  the  validity  of  this  acknowledg- 
ment One  object  of  recordation  is  to  give 
notice.  Under  the  statute,  only  purchasers 
without  notice  can  take  advantage  of  a  fail- 
ure to  record.  In  this  case,  it  abundantly 
appears  that  Watts  had  notice  of  the  deed 
of  trust  in  favor  of  the  appellant,  and  hence. 
If  the  acknowledgment  were  invalid,  it  could 
not  affect  the  right  of  priority  between  the 
parties  to  this  suit. 

For  these   reasons,   the  decree  appealed  ' 
from  must  be  reversed  and  annulled,  and 
this  court  will  enter  such  decree  as  the  low- 
er court  should  have  entered,  dismissing  ap 
pellee's  bill,  with  costs. 

(M  Va.  471) 
NEWBERRY    v.   BANK    OP    PRINCETON. 
(Supreme  Oourt  of  Appeals  of  Yliginia.     July 
6,  1900.) 

FRAUDULENT  CONVBYANCBS— KNOWLEDOB  OV 
GRANTEE  OF  J*RAUDULBNT  INTENT 

OF  GRANTOR— BVIDBNCB. 
A  grantee  knew  that  the  grantor  was  in- 
dorser  of  a  note,  but  did  not  know  that  the 
makers  were  insolvent.  An  action  on  the  note 
was  pending  at  the  time  of  the  purchase,  but 
there  was  no  evidence  that  the  grantee  knew 
of  it.  One-half  the  purchase  price  was  made 
payable  to  the  grantor's  wife,  but  the  grantee 
knew  that  money  belonging  to  her  had  been 
used  in  paying  incumbrances  on  the  land,  and 
that  she  claimed  a  half  interest  therein.  The 
deed  to  the  grantee  recited  the  payment  of  the 
consideration  in  full  where  only  half  had  been 
paid.  The  grantee  acted  without  advice,  was 
somewhat  illiterate,  and  did  not  notice  the  dis- 
crepancy in  the  deed.  HM  not  sufficient  to 
charge  the  grantee  with  notice  that  the  con- 
veyance was  made  by  the  grantor  with  intent 
to  defraud  his  creditors. 

Appeal  from  hustings  court  of  Radford. 

Suit  l^  the  Bank  of  Princeton  against  Hen- 
ry Newberry  to  set  aside  conveyance  of  land. 
From  a  decree  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Henson  &  Mason,  for  appellant  8.  W. 
Williams  and  J.  H.  Fulton,  for  appellee. 

BUCHANAN,  J.  One  of  the  objects  of 
this  suit  was  to  set  aside  a  conveyance  of 
land  made  by  James  H.  Mustard  and  wife 
to  Henry  Newberry,  the  appellant,  upon  the 
ground  that  it  was  executed  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  male 
grantor.  Upon  the  hearing  of  the  cause,  the 
court  was  of  opinion  that  the  deed  was  exe- 
cuted by  the  grantor,  James  H.  Mustard, 
with  the  fraudulent  intent  charged,  and 
that  the  gpantee,  Newberry,  ''had  knowli 
edge  of  the  existence  of  such  facts  as  would 
have  put  him  on  Inquiry  as  to  such  fraudu- 
lent Intent,  and  therefore  warrants  the 
court  in  holding  him  responsible  for  the 
fraudulent  intent  with  which  the  deed  war 
executed,"  and  so  decree<L 
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From  that  decree  this  appeal  was  taken. 

The  finding  of  the  court  as  to  the  fraudu- 
lent purpose  of  the  grantor  in  making  the 
conveyance  is  conclusively  shown  by  the 
record*  and  is  not  controverted  here. 

The  trial  court  further  found,  as  is  evi- 
dent from  its  decree,  and  in  that  view  we 
concur,  that  the  record  does  not  show  that 
the  grantee  had  actual  knowledge  of  the 
grantor's  unlawful  intent.  Although  the 
grantee  did  not  have  such  knowledge,  he 
may  have  made  his  purchase  under  such 
circumstances  as  will  prevent  him  from  be- 
ing deemed  a  bona  fide  purchaser.  If  he 
had  knowledge  of  facts  and  circumstances 
which  were  naturally  and  justly  calculated 
to  excite  suspicion  in  the  mind  of  a  person 
of  ordinary  care  and  prudence,  and  which 
would  naturally  prompt  him  to  pause  and 
inquire  before  consummating  the  transac- 
tion, and  such  inquiry  would  have  necessa- 
rily led  to  a  discovery  of  the  fact  with  no- 
tice of  which  he  is  sought  to  be  charged, 
he  will  be  considered  to  be  affected  with 
such  notice,  whether  he  made  inquiry  or 
not  But,  while  the  fact  of  notice  may  be 
inferred  from  circumstances  as  well  as 
proved  by  direct  evidence,  yet  the  proof 
must  be  such  as  to  affect  the  conscience  of 
the  purchaser,  and  must  be  so  strong  and 
clear  as  to  fix  upon  him  the  Imputation  of 
mala  fides.  Ferguson  v.  Daughtrey,  94  Va. 
308,  312,  26  S.  E.  822;  Fischer  v.  Lee,  98 
Va.  — ,  86  S.  E.  441,  and  cases  cited. 

It  appears  that  some  time  prior  to  No- 
vember 5,  1886,  the  date  of  the  conveyance 
in  question,  James  H.  Mustard  became  the 
first  indorser  on  a  negotiable  note  for  Comp- 
ton  and  Shannon  for  about  $2J0O,  which 
was  not  paid  at  maturity,  and  suit  was 
brought  upon  it  against  the  makers  and  In- 
dorsers  to  the  November  term  of  the  cir- 
cuit court  for  Bland  county.  Oompton  and 
Shannon  were  heavily  indebted  at  that  time, 
and,  although  the  owners  of  a  large  amount 
of  valuable  property,  it  was  not  sufllclent 
to  pay  their  debts  when  subjected.  Mus- 
tard, the  grantor,  was  the  owner  of  the  farm 
conveyed,  and,  being  apprehensive  of  the 
solvency  of  Compton  and  Shannon,  was  en- , 
deavoring  to  prevent  his  farm  from  being 
subjected  to  the  payment  of  the  appellee's 
debt,  either  by  conveying  It  to  some  one 
who  would  hold  It  for  his  benefit,  or  by  sell- 
ing it,  and  putting  the  purchase  price  in 
his  pocket  or  beyond  the  reach  of  the  appel- 
lee. Having  failed  in  his  efforts  to  find  any 
one  who  was  willing  to  hold  the  property 
for  his  benefit,  he  determined,  it  seems,  to 
find  some  one  who  would  purchase  the  land, 
and  pay  all  or  a  large  part  of  the  considera- 
tion down.  Prior  to  his  becoming  involved 
in  the  affairs  of  Compton  and  Shannon,  as 
far  as  the  record  shows,  and  during  the 
preceding  two  or  three  years,  he  had  been 
endeavoring  to  sell  his  land  to  the  grantee 
and  others.  A  short  time  before  the  con- 
veyance In  question  was  made  he  renewed 
his  offer  to  sell  it  to  the  grantee,  who  be- 


came the  purchaser  at  the  price  of  $4,000, 
slU  that  it  was  worth.  He  paid  one-half  of 
the  consideration  down,  and  executed  his 
two  bonds,  for  $1,000  each,  payable,  respec- 
tively, on  or  before  November  6,  1887,  and 
November  6,  1888,  to  the  wife  of  the  gran- 
tor, and  a  conveyance  was  made  to  him 
which  acknowledged  the  receipt  of  the  whole 
purchase  price. 

A  number  of  facts  and  circumstances  are 
relied  on  to  show  that  the  grantee,  if  he  had 
made  such  inquiry  as  it  was  his  duty  to 
make,  would  have  discovered  the  fraudu- 
lent intent  of  the  grantor  in  making  the  con- 
veyance to  him. 

In  considering  what  effect  those  facts  and 
circumstances  ought  to  have  had  upon  the 
action  of  the  grantee,  it  must  be  borne  in 
mind  that  his  grantor,  aside  from  bis  in- 
dorsement for  Compton  and  Shannon,  was 
perfectly  solvent,  and  that  the  record  does 
not  show  that  the  grantee  had  notice  of 
their  failing  condition,  or  that  they  were  un- 
able to  pay  their  debts.  On  the  contrary, 
he  testified  that  he  thought  they  were  sol- 
vent and  could  pay  all  their  indebtedness, 
and  there  is  no  sufficient  ground  for  doubt- 
ing the  truthfulness  of  his  statement  It 
is  true  that  there  are  some  discrepancies  in 
his  evidence  as  to  some  of  the  details  at- 
tending his  purchase,  yet  they  are  not  such 
as  to  seriously  affect  his  testimony.  When 
he  was  examined  as  a  witness  he  was  70 
years  of  age,  and  was  testifying  as  to  a 
transaction  which  took  place  12  years  be- 
fore. His  testimony  shows  that  he  was  an 
illiterate  man,  yet  it  bears  upon  its  face 
the  impress  of  truth,  and  not  only  his  own 
but  witnesses  for  the  appellee  also  prove 
that  his  reputation  for  truth  and  veracity 
was  unquestioned. 

Among  the  material  facts  and  circum- 
stances relied  on  to  show  that  the  grantee 
would  have  discovered  the  fraudulent  pur- 
pose of  the  grantor  if  he  had  made  such  in- 
quiry as  it  was  his  duty  to  make,  was  the 
pendency  of  the  appellee's  action  at  law 
upon  the  $2,700  note.  This  action  was  pend- 
ing, and  Judgment  was  rendered  on  the 
note  within  a  few  days  after  the  grantee 
purchased  the  land,  but  the  record  does 
not  show  that  he  knew  of  Its  pendency,  and 
he  testified  that  he  had  no  such  knowledge. 

Another  circumstance  was  making  his 
bonds  for  the  deferred  purchase  price  pay- 
able to  the  grantor's  wife.  It  appears  flrom 
the  record  that  a  large  portion  of  the  money 
used  some  years  before  in  removing  incum- 
brances upon  the  land  conveyed  came  from 
the  wife's  father  during  his  lifetime,  and 
from  his  estate  after  his  death;  that  it  was 
charged  to  her  In  the  distribution  of  her  fa- 
ther's estate;  that  she  claimed,  by  reason 
of  such  payments,  a  half  Interest  in  the 
land;  and  that  the  grantee  knew  of  this 
claim,  and  executed  his  bonds  for  the  de- 
ferred purchase  money  to  the  wife  instead 
of  to  the  husband  by  their  direction.  While 
the  wifie  had  no  interest  in  the  proceeds  of 
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the  sale  of  the  land  on  account  of  the  mon- 
ey received  from  her  father  and  his  estate 
used  In  removing  incumbrances  upon  the 
land,  which  she  could  enforce  against  the 
husband  or  his  creditors,  still  there  was 
nothing  so  unreasonable  in  h^  demand  that 
half  of  the  proceeds  of  sale  should  be  paid 
to  her  as  to  render  the  grantee  guilty  of 
culpable  negligence  in  not  making  further 
Inquiry. 

Another  circumstance  is  the  recital  in  the 
deed  that  the  whole  purchase  price  had  been 
paid,  when  only  half  of  it  had  been.  The 
grantee  testifies  that  in  making  the  pur- 
chase he  had  no  counsel;  that  the  deed  was 
drawn  by  the  attorney  of  the  grantor,  who, 
he  thought,  knew  how  to  draw  it;  that  the 
grantee  had  never  drawn  a  deed;  and  that, 
so  far  as  he  recollects,  he  did  not  know 
that  it  was  so  drawn  until  the  day  he  tes- 
tified, when  his  attention  was  called  to  it. 
He  was  a  man  of  means,  fully  able  to  pur- 
chase the  land,  had  given  his  bonds  for  the 
deferred  purchase  price,  and  knew  that  they 
would  be  paid.  Under  such  circumstant^es, 
even  if  he  had  noticed  the  recital  in  the 
deed,  drawn  by  a  lawyer  whom  he  thought 
knew  his  business,  it  is  not  likely  that  it 
would  have  made  much  impression  upon 
him.  Certainly  not  such  an  impression  as 
would  fix  upon  him  the  imputation  of  bad 
faith  if  he  did  not  inquire  why  the  recital 
was  made,  under  the  facts  of  this  case. 

Without  discussing  in  detail  the  other  sus- 
picious circumstances  connected  with  the 
grantee's  purchase,  it  is  sufficient  to  say 
that  when  all  the  circumstances  relied  on  to 
show  that  the  grantee  was  guilty  of  bad 
faith  in  making  bis  purchase  without  mak- 
ing further  inquiry  are  considered  in  the 
light  of  all  the  facts  disclosed  by  the  record, 
and  especially  of  the  facts  that  the  grantee 
paid  and  bound  himself  to  pay  a  full  price 
for  the  t)roperty,  and  did  not  know  that  the 
makers  of  the  note  upon  which  his  grantor 
was  indorser  were  insolvent,  but  thought 
them  fully  able  to  pay  their  debts,  the  impu- 
tation of  bad  faith  has  not  been  fixed  upon 
the  grantee  with  that  degree  of  strength  and 
clearness  which  is  required  In  making  out 
a  case  of  fraud. 

We  are  therefore  of  opinion  that  the  court 
erred  in  holding  that  the  grantee  was  af- 
fected by  the  fraudulent  intent  of  the  gran- 
tor, and  decreeing  against  him  on  that 
ground;  but  as  it  appears  from  the  record 
that,  before  the  grantee  had  paid  the  pur- 
chase-money bonds  made  payable  to  the 
grantor's  wife,  he  had  notice  of  the  appel- 
lee's claim,  and  in  a  garnishee  proceeding 
sued  out  by  the  appellee  answered  that  he 
still  owed  said  bonds,  and  was  willing  to  pay 
them  to  whomsoever  the  court  might  order, 
and  it  further  appearing  that  no  judgment 
was  rendered  against  him  in  that  case,  and 
that  all  the  parties  in  interest  were  before 
the  court,  it  ought  to  have  entered  a  decree 
against  the  grantee  in  favor  of  appellee  for 


the  amount  of  those  bonds,  with  interest 
thereon  from  the  time  they  became  due  and 
payable,  and  thus  put  an  end  to  the  con- 
troversy. 

This  court  will  reverse  the  decree  com- 
plained of  so  far  as  it  held  that  the  appellant 
was  affected  by  the  fraud  of  the  grantor, 
and  decree  against  him  on  that  ground  for 
the  amount  of  the  appellee's  Judgment,  and 
will  enter  such  decree  as  the  trial  court  ought 
to  have  entered,  with  costs  to  the.  appellant 
as  the  party  substantially  prevailing. 

(»8  Va.  477) 
CASH  V.  HUMPHREYS. 

(Supreme  Court  of  Appeals  of  Virginia.     July 
5,  1000.) 

APPKALr-JURISDICTION— AMOUNT  IN  CONTRO- 
VERSY. 

Where  a  judgment  creditor  seeks  to  sub- 
ject lands  in  the  hands  of  a  third  part^  to  the 
payment  of  his  judgment  the  pecuniary  de- 
mand asserted  is  the  matter  in  controversy, 
and  not  the  title  of  land;  and,  where  the  de- 
fendant is  appellant,  the  test  of  the  jurisdic- 
tion of  the  appellate  court  is  the  sum  decreed 
against  him. 

Appeal  from  circuit  court,  Bedford  county. 

Bill  by  one  Cash  against  one  Humphreys 
to  subject  certain  land  to  the  payment  of  a 
judgment  From  a  decree  in  favor  of  plain- 
tiff, defendant  appeals.    Dismissed. 

Gaskie  &  Coleman  and  Campbell  &  Tuck- 
er, for  appellant  G.  W.  Crumpecker  and 
William  Eubank,  for  appellee. 

BUCHANAN,  J.  This  is  a  suit  by  a  judg- 
ment creditor  to  subject  certain  land  in  the 
bill  and  proceedings  mentioned  to  the  pay- 
ment of  his  judgment,  which,  with  its  inter- 
est and  costs  at  law,  is  less  than  $500. 

The  decree  appealed  from  held  that  the 
land  was  liable  in  the  hands  of  the  appellant, 
the  present  owner  of  the  land,  although  he 
Is  not  the  judgment  debtor. 

The  appellant's  contention  Is  that  the  mat- 
ter in  controversy  is  not  the  amount  or  va- 
lidity of  the  judgment,  but  the  right  to  sub- 
ject the  land  to  its  payment,  and  therefore 
the  real  controversy  is  as  to  the  ownership  or 
the  title  to  the  property.  Whatever  may  be 
the  merits  of  this  contention  as  an  original 
proposition,  it  is  unnecessary  to  consider,  as 
this  court  has  held,  by  repeated  decisions, 
that  the  pecuniary  demand  asserted  is,  in 
such  a  case,  the  matter  in  controversy,  and 
not  the  ''title  or  boundary  of  land,"  and 
where  the  defendant  is  appellant  as  in  this 
case,  the  test  of  jurisdiction  is  the  sum  de- 
creed against  him  or  declared  to  be  a  lien 
upon  the  land.  Fink  v.  Denny,  75  Va.  663; 
Hawkins  v.  Gresham,  85  Va.  34,  6  S.  E.  472; 
Cook  V.  Bondurant,  85  Va.  47,  6  8.  B.  618; 
Smith  V.  Rosenheim,  79  Va.  540;  Patteson  v. 
McKinney,  88  Va.  748,  14  S.  E.  379. 

It  follows  from  what  has  been  said  that 
the  appeal  must  be  dismissed,  as  improvi* 
dently  awarded* 
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m  Va.  466) 

WILLARD  T.   WILLABD. 

(Supreme  Court  of  Appeals  of  ViivinkL    J11I7 
6.  1900.) 

DIVORCB— ABANDONMENT— SBTTINO  ASIDB  DI- 
VORCE—PETITION FOR  REHEARING  —  COR- 
RECTION OF  INJUSTICE— CROSS  BILLr-RIOMT 
TO    AMEND— CONTINUANCE— LACHES. 

1.  Where  it  was  shown  that,  less  than  three 
years  before  entry  of  a  decree  divorcing  a 
husband  from  the  bonds  of  matrimony  on  the 
ground  of  abandonment,  such  husband  had 
lived  and  cohabited  with  his  wife  for  a  period 
of  several  months,  it  was  not  error  to  set 
aside  such  decree. 

2.  Under  Code,  §  8233,  authorizing  any  party 
to  a  case  who  was  not  served  with  process, 
and  did  not  appear  therein  before  judgment,  to 
petition  for  rehearing,  and  have  any  injustice 
in  the  proceedings  corrected,  a  wife  against 
whom  a  decree  of  divorce  from  the  bonds  of 
matrimony  had  been  entered  without  appear- 
Slice  or  service  of  process  was  entitled  to  pe- 
tition for  rehearing,  and  to  plead  or  answer. 

.3.  Where  a  divorce  was  granted  a  husband 
oh  grounds  of  cruelty  and  abandonment,  with- 
out appearance  by  or  service  of  process  on  the 
wife,  who  11  months  thereafter  (as  soon  as 
she  knew  of  its  existence)  petitioned  for  a 
rehearing,  and  filed  a  cross  Dill  alleging  de- 
sertion and  adultery  (it  being  then  shown  that 
no  effort  was  made  by  the  husband  to  sustain 
the  charge  of  cruelty,  and  that  he  in  fact 
abandoned  his  wife  in  a  foreign  state  without 
support),  such  wife  was  not  precluded  from 
the  right  when  the  cause  came  on  for  hearing, 
7  months  thereafter,  to  file  an  amended  cross 
bill,  alleging  further  adultery,  and  to  have  a 
continuance  to  enable  her  to  take  proof  there- 
of, on  the  ground  of  lack  of  diligence  in  bring- 
ing forward  the  matters  alleged  therein,  and 
proof  to  sustain  them. 

Appeal  from  corporation  court  ot  Roanoke 
city. 

Bill  by  one  Willard  against  his  wife  for 
divorce.  There  was  a  decree  for  plaintiff, 
and  defendant,  on  petition  for  review,  filed  a 
cross  bill.  Decree  was  entered  dismissing  de- 
fendant's cross  bill,  denying  leave  to  file  an 
an^ended  cross  bill,  setting  aside  the  divorce 
decree,  and  dismissing  the  cause,  and  de- 
fendant appeals;  plaintiff  assigning  cross  er- 
ror in  setting  aside  the  divorce  decree.  Re- 
versed in  part 

Smith  &>  King,  for  appellant  William 
Oordon  Robertson  and  G.  W.  Onimpecker, 
for  appellee. 

GARDWELiL,  J.  This  is  an  appeal  from 
a  decree  of  the  corporation  court  of  the  city 
of  Roanoke,  and  the  case  is  as  follows: 

Appellant  and  appellee  Intermarried  In  the 
state  of  New  York  on  June  6,  1888,  and  liv- 
ed together  as  man  and  wife  at  rarious 
places  in  different  states  until  March  16, 
1896.  For  several  years  previous  to  Febru- 
ary, 1895,  they  resided  in  the  city  of  Roanoke, 
Va.  In  February,  1896,  appellant  went  on  a 
visit  to  New  York,  to  see  her  sick  flather, 
who  died  before  her  arrival.  She  remained 
in  the  North  with  her  people  until  the  follow- 
ing September,  when  appellee  joined  her,  and 
they  lived  together  as  man  and-  wife  in  Hart- 
ford, Conn.,  from  October  1,  1895,  Until 
March  16,  1896.    On  the  last-named  date  ap- 


pellee left  appellant  in  Hartford,  and  return- 
ed to  Roanoke,  Va.,  where  he  owned  a  resi- 
dence and  some  other  property:  saying  to 
appellant  that  he  expected  to  be  absent  about 
six  weeks.  He  did  not  return  to  Hartford, 
Conn.,  but  in  *May,  1896,  filed  his  bill  against 
appellant  in  the  hustings  court  of  the  city  of 
Roanoke  for  a  divorce  from  her  on  the 
grounds  of  cruelty  and  abandonment  On 
June  9,  1898,  he  proceeded  to  take  the  depo- 
sitions of  witnesses  in  Roanoke,  and  on  June 
24,  1898,  the  cause  was  heard  on  his  bill 
and  the  said  depositions:  and  the  court  en- 
tered a  decree  divorcing  him  from  appellant, 
a  vinculo  matrimonii,  and  dismissing  the 
case  from  the  docket  May  8, 1899,  appellant 
filed  her  petition  In  the  hustings  court  of 
Roanoke,  alleging  that  she  had  never  been 
served  with  process  to  answer  the  bill  filed 
against  her  by  appellee,  and  had  not  had 
any  notice  whatever  of  the  pendency  o£  his 
suit  prior  to  the  decree  therein  of  June  2(, 
1B98,  nor  until  a  very  short  while  before  iU- 
Ing  her  petition,  and  asked  that  the^deeree 
of  June  24,  1898,  be  set  aside:  that  she  be 
permitted  to  file  her  answer  to  the  bill  filed 
by  appellee;  and  that  her  answer  be  treated 
as  a  cross  bill.  She  was  permitted  to  file 
her  answer,  to  be  treated  as  her  cross  bill: 
the  decree  then  entered  reciting  that  It  ap- 
peared from  the  record  In  the  case  that  she 
was  not  served  with  process,  and  did  not  ai>- 
pear  In  the  case,  prior  to  the  decree  of  June 
24,  1898.  The  cross  bill  charges  appellee 
with  adultery  In  the  city  of  MIddletown, 
Conn.,  between  July  1  and  December  8,  1897, 
and  with  desertion  and  abandonment  of  ap- 
pellant on  the  16th  day  of  May,  1896,  and 
prays  for  a  divorce  from  him,  alimony,  etc 
Appellee  answered  the  cross  bill,  and  exhib- 
ited therewith  a  certificate  of  the  clerk  of  the 
supreme  court  of  Middlesex  county,  Conn., 
setting  forth  that  appellant  had  instituted  a 
suit  against  appellee  for  a  divorce  In  said 
.county  and  state  in  December,  1898.  Depo- 
sitions were  taken  on  behalf  of  appellant 
and  also  the  depositions  of  appellee  on  his 
own  behalf:  the  depositions  for  appellant 
clearly  showing  that  she  and  appellee  lived 
together  as  man  and  wife  in  Hartford.  Conn., 
from  October  1,  1895,  to  March  16,  1806, 
when  he  left  her  and  came  back  to  Roanoke, 
Va.,  and  had  not  since  then  contributed  to 
her  support  and  maintenance.  The  cause 
coming  on  to  be  heard  on  the  6th  of  Decem- 
ber, 1899,  on  the  pleadings,  the  depositions  of 
witnesses,  and  the  exception  of  appellant  to 
the  deposition  of  appellee  taken  on  his  own 
behalf,  appellant  asked  leave  to  file  her 
amended  cross  bill,  charging  appellee  with 
adultery  in  the  city  of  Roanoke,  Va.,  dur- 
ing the  months  of  March  and  April,  1898. 
and  moved  the  court  to  continue  the  cause 
for  the  purpose  of  permitting  her  to  take 
proof  to  sustain  this  charge;  but  the  court 
overruled  her  motion  for  a  continuance,  re- 
fused to  permit  her  to  file  her  am^ided  cross 
bill,  and  heard  the  case  ui>on  the  record  as 
it  stood,  entering  the  decree  appealed  flrom. 
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which,  in  80  far  ai  It  Ui  now  material,  la  as 
follows: 

"•  •  •  The  court  being  of  opinion  that 
the  defendant  has  no  right  to  set  up  hy  cross 
bill  In  this  suit  any  facts  entitling  her  to  a 
divorce  from  the  plaintiff,  because  the  court 
is  satisfied  from  the  evidence  that  prior  to 
the  time  she  entered  an  appearance  in  this 
suit,  but  subsequent  to  the  institution  of  this 
suit,  she  had  instituted  a  suit  for  divorce 
from  the  plaintiff  in  a  court  where  she  re- 
sides, in  the  city  of  Middletown,  Conn.,  which 
is  yet  pending,  and  that  hence  this  court  is 
without  Jurisdiction  to  entertain  her  cross 
bllL" 

The  decree  then  denies  appellant's  motion 
to  permit  her  to  file  her  amended  cross  bill, 
dismisses  her  original  cross  bill,  and,  reciting 
that  the  evidence  showed  that  appellant  and 
appellee  last  resided  together  as  man  and 
wife  in  the  city  of  Hartford,  Conn.,  as  late 
as  March  16,  18d6,  and  that  the  decree  of 
divorce  granted  the  plaintiff  (appellee)  from 
the  defendant  (appellant)  on  June  24,  189S, 
was  improperly  granted,  as  three  years  had 
not  elapsed  at  that  time  since  the  alleged 
abandonment,  set  aside  said  decree  and  dis- 
missed the  cause. 

Appellee  assigns  as  cross  error  so  much  of 
the  decree  as  sets  aside  the  decree  of  June 
24,  1898,  awarding  appellee  a  divorce  from 
appellant.  There  is  no  error  in  this  ruling 
of  the  court  below.  As  we  have  seen  (and 
the  decree  so  recites),  the  evidence  in  the 
cause  shows  the  fact  that  appellant  and  ap- 
pellee had  lived  together  as  man  and  wife 
as  late  as  March  16,  13p6,  and  three  years 
had  not  since  elapsed  when  the  decree  of 
June  24,  1896,  was  rendered.  Moreover,  a 
decree  entered  in  the  cause  prior  to  the  de- 
cree appealed  from  rightly  held  that  it  ap- 
peared from  the  record  in  the  cause  that  ap- 
pellant was  not  served  with  process  to  an- 
swer the  bill  filed  by  appellee,  and  did  not 
appear  in  the  cause,  prior  to  the  decree  of 
June  24.  1898.  She  was,  therefore,  clearly 
entitled  to  file  her  petition  to  have  the  case 
reheard,  and  to  plead  or  answer.  In  order  to 
have  any  injustioe  done  her  in  the  proceed- 
ings corrected.    Section  d233  of  the  C!ode. 

Counsel  for  appellee  frankly  concede  In 
the  argument  here,  that  the  reason  given  in 
the  decree  for  denying  appellant's  right  to 
file  her  amended  cross  bill  is  erroneous,  but 
contend  that  she  should  have  been  denied 
this  right,  because  of  the  lack  of  diligence 
in  bringing  forward  the  matters  alleged  in 
the  amended  cross  bill,  and  the  proof  to  sus- 
tain them. 

The  authorities  cited  in  support  of  this 
contention  are  not  applicable,  as  the  court 
in  those  cases  was  passing  upon  the  ques- 
tion whether  or,  not  the  pleader  should  have 
been  allowed  to  file  a  petition  for  a  rehear- 
ing or  a  bill  of  review  on  the  ground  of  new- 
ly-discovered evidence  touching  the  matters 
already  decided,  and  not  on  the  right  to  file 
a  cross  bill  or  an  amended  cross  bill  setting 
up  newly-discovered  facts  pertinent  to  the 


issues  undetermined  in  the  cause,  and  to 
take  proof  in  substantiation  of  these  facts. 

Mr.  Bishop,  in  his  work  on  Marriage  and 
Divorce  (volume  2,  §  673),  says:  "In  proper 
circumstances,  where  justice  requires,  the 
courts,  in  divorce  causes,  are  liberal  in  al- 
lowing continuances  and  suspensions  of  the 
hearing  to  supply  defects  in  the  evidence  or 
pleadings.  The  public  is  not  Interested  to  in- 
terpose technical  obstructions^  Of  all  causes, 
there  are  none  wherein,  more  than  these,  the 
exact-  and  real  truth  should,  on  every  ac- 
count, be  made  to  appear.'* 

The  doctrine  stated  by  this  learned  au- 
thor, and  supported  by  ample  authority  cit- 
ed, is  peculiarly  applicable  to  the  case  at  bar. 

No  effort  is  made  by  appellee  to  sustain 
the  charge  of  cruelty  made  in  his  bill,  and, 
instead  of  the  evidence  in  the  record  sustain- 
ing his  charge  of  abandonment  by  appellant 
in  February,  1895,  It  clearly  shows,  as  we 
have  seen,  that  he  in  fact  abandoned  her  in 
March,  1896,  after  living  with  her  as  his 
wife  for  months  next  preceding,— leaving  her 
in  a  foreign  state,  without  sufQcient  means 
of  support,— and  remained  away  from  her 
continuously  until  the  institution  of  this  suit 
by  him,  and  since.  Under  these  circum- 
stances, and  In  view  of  the  further  fact  that 
appellant  made  her  appearance  in  the  case 
as  soon  as  she  ascertained  that  it  was  in 
existence,  it  cannot  be  reasonably  said  that 
there  was  such  a  lack  of  diligence  on  her 
part  in  bringing  forward  the  matters  alleged 
in  her  amended  cross  bill  as  to  Justify  a  de- 
nial of  her  right  to  file  it,  and  to  take  proof 
to  sustain  Its  allegations. 

We  are  of  opinion  that  the  decree  appeal- 
ed from  Is  erroneous  in  so  far  as  it  denied 
appellant  the  right  to  file  her  amended  cross 
bill  In  the  cause  and  to  take  proof  of  its  al- 
legations, dismissed  her  original  cross  bill, 
and  removed  the  case  from  the  docket,  and 
to  this  extent  it  will  be  reversed  and  annul- 
led, but  in  all  other  respects  affirmed;  and 
the  cause  Is  remanded,  to  be  further  proceed- 
ed in  according  to  the  views  expressed  in 
this  opinion. 

(98  Va-  479) 
NBWBERRT  et  al.  v.  FRENCH. 
(Supreme  Court  of  Appeals  of  Virginia.    July 
5,  1900.) 

I^NDB  —  CONTRACT  TO  CONVEY  —  SPSCIFIC 
PBRPORMANCB— DBFBCTIVB  TITLB— LACHB8 
— DBPRBCIATION  IN  VALUE. 

1.  VThere  complainant  contracted  to  convey  to 
defendant  certain  land  by  "good  and  sufficient 
deed,*'  and  it  appears  that  be  had  no  title  to 
the  property,  but  only  an  equitable  right, 
against  which  there  were  a  large  number  of 
judgment  liens,  specific  performance  of  the  con- 
tract will  not  be  granted,  since  defendant  can- 
not be  compelled  to  accept  such  a  title. 

2.  Where  complainant  contracted  to  convey 
land  to  defendant,  and  delayed  performance  for 
30  months,  during  which  time  the  value  of  the 
property  depreciated  about  one-half,  he  cannot 
have  specific  performance  of  the  contract,  since 
defendant  will  not  be  compelled  to  take  the 
land  in  its  depreciated  condition. 

Appeal  from  hustings  court  of  Radford. 
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Bill  by  William  A.  French  against  one 
Newberry  and  others  for  specific  perform- 
ance of  a  contract  to  purchase  real  estate, 
and  for  a  decree  for  the  balance  of  the  pur- 
chase price  due  under  the  contract.  Prom 
a  decree  for  complainant,  defendants  ap- 
peal.   Reversed. 

J.  H.  Fulton  and  Chapman  &  GlUesple,  for 
appellants.  &  W.  Williams  and  May  &  May, 
for  appellee. 

HARRISON,  J.  This  suit  was  Instituted 
in  March,  1803,  on  the  part  of  the  complain- 
ant, suing  for  the  benefit  of  his  assignees, 
asking  for  the  specific  performance  of  so 
much  of  a  certain  contract  in  writing  for  the 
sale  of  land  as  he  was  interested  in,  and  to 
have  a  decree  against  the  appellants  for  the 
balance  of  purchase  money  due  under  said 
contract 

The  contract  sought  to  be  enforced  was 
made  August  27,  1890,  and  Involved  the  sale 
of  two  adjoining  tracts  of  wild  unimproved 
mountain  land,  one  containing  4,648^  acres, 
and  the  other  847%  acres.  The  purchase 
price  of  the  smaller  tract,  which  Is  here  In- 
volved, was  $7,710.28,  one-fourth  to  be  paid 
in  cash  upon  the  delivery  of  a  good  and  suf- 
ficient deed,  and  the  balance  in  three  equal 
payments,  at  12,  24,  and  36  months,  with  in- 
terest from  date  at  6  per  cent,  the  vendor's 
lien  being  retained  to  secure  the  deferred 
payments.  The  larger  tract  mentioned  in  the 
contract  is  not  Involved  in  this  controversy, 
and  necfd  not  be  again  referred  to. 

The  purchasers,  who  are  the  appellants 
here,  filed  an  answer  and  cross  bill,  demur- 
ring to  complainant's  bill,  resisting  the  en- 
forcement of  the  contract  and  asking  for  Its 
rescission,  and  a  decree  over  for  the  cash  pay- 
ment which  they  had  paid,  and  that  such  de- 
cree be  made  a  charge  upon  the  land  in  ques- 
tion, upon  the  grounds  (1)  that  no  such  deed 
as  the  contract  required  had  ever  been  exe- 
cuted or  tendered  by  the  vendor;  (2)  that  the 
laches  of  the  vendor  in  tendering  a  good  and 
sufficient  deed  had  been  attended  by  such  a 
change  of  circumstances,  and  depreciation  In 
the  value  of  the  property,  as  to  render  the 
enforcement  of  the  contract  inequitable  and 
a  great  hardship;  (3)  that  the  title  of  the 
vendor  was  so  defective,  doubtful,  and  un- 
certain that  the  purchasers  ought  not  to  be 
required  to  accept  It;  (4)  that  the  Incum- 
brances upon  the  land  are  far  in  excess  of 
the  price  agreed  to  be  paid  therefor,  and  the 
vendor  has  since  the  sale  become  insolvent 
so  that  his  warranty  would  afford  no  protec- 
tion. 

It  appears  that  within  a  day  or  two  after 
the  contract  In  question  was  made,  the  ven- 
dor, D.  A.  French,  and  his  wife,  executed 
a  deed,  purporting  to  convey  this  land  to  the 
purchasers,  and  placed  the  same  In  the  hands 
of  his  agent  William  A.  French.  The  appel- 
lants deposited  the  cash  payment  to  the  cred*- 
It  of  the  vendor  in  the  Bank  of  Tazewell, 
and  at  their  request  William  A.  French  de- 
posited the  deed  there  also.    It  further  ap- 


pears that,  for  the  convenience  of  the  pur- 
chasers, who  were  widely  separated,  some  of 
them  living  in  distant  parts  of  the  state,  the 
deferred  purchase-money  bonds  were  execut- 
ed and  left  with  the  Ban^  of  Tazewelt  with 
the  understanding  that  they  were  not  to  be 
delivered  to  the  vendor  until  the  attorneys 
had  passed  upon  the  sufficiency  of  the  title 
and  the  deed.  It  further  appears  that  the 
land  sold  was  unimproved  wild  mountain 
land,  valuable  chiefly  for  Its  timber  and  min- 
eral deposits,  and  that  no  actual  possession 
tiiereof  was  taken  by  the  purchasers,  though 
they  did  do  some  prospecting  upon  it  for  iron 
ore,  both  before  and  after  the  purchase. 

It  also  satisfactorily  appears  that  the  deed 
left  with  the  bank  was  not  accepted,  at  any 
time,  as  a  compliance  with  the  contract,  but 
was  deposited  with  the  bank  subject  to  In- 
spection by  the  attorneys,  and  an  investiga- 
tion by  them  of  the  title.  It  further  appears 
that  the  original  contract  was  retained  by 
W.  A.  French,  and  never  recorded;  that  after 
considerable  delay  in  getting  the  contract 
which  was  necessary  before  the  deed  could 
be  examined,  the  attorneys  examined  the 
deed,  and  at  once  Informed  their  clients  that 
It  was  not  drawn  in  accordance  with  the 
contract;  that  it  conveyed  the  land  In  gross, 
whereas  the  contract  called  for  the  convey- 
ance of  a  specific  number  of  acres,  the  acre- 
age controlling  the  price.  W.  A.  French  was 
informed  that  the  deed  would  not  be  accept- 
ed In  that  form,  and  the  cashier  of  the  bank 
was  told  that  the  deed  was  not  satisfactory, 
and  that  he  must  not  deliver  the  bonds. 

Nothing  further  appears  to  have  been  done 
in  the  premises  until  February,  1803,  nearly 
30  months  after  the  date  of  the  contract 
whei^  D.  A.  French  and  wife  executed  and 
tendered  another  deed  to  the  attorneys  of  ap- 
pellants, which  they  declined  to  accept  be- 
cause It  did  not  conform  to  the  contract  and 
for  the  further  reason  that  no  abstract  was 
furnished  with  the  deed  showing  a  good  title 
to  the  land  conveyed.  Thereupon  this  suit 
was  instituted,  complainants  filing  with  their 
bill  an  abstract  of  title. 

There  were  a  number  of  proceedings  not 
necessary  to  be  here  recited,  until  January, 
1895,  when  an  order  vras  entered  In  the  cause 
referring  the  same  to  a  commissioner  for  a  re- 
port upon  the  character  and  condition  of  the 
title  to  the  land  in  question.  After  due  no- 
tice to  the  parties,  the  commissioner  filed  his 
report,  covering  about  46  pages  of  the  printed 
record,  returning  therewith  a  great  mass  of 
depositions  and  documentary  evidence,  which 
had  been  produced  upon  the  hearing  before 
him.  After  pointing  out  a  number  of  defects 
in  the  title,  well  calculated  to  cause  a  pur- 
chaser doubt  and  uncertainty,  the  commis- 
sioner concludes  his  elaborate  report  by  find- 
ing that  on  the  28th  of  August  1890,  D.  A. 
French  had  only  an  equitable  title  to  the  land 
in  question,  with  judgments  amounting  to 
$4,708.54  resting  thereon,  and  that  therefore, 
the  purchasers  should  not  be  required  to  ac- 
cept the  deed  tendered  August  28,  1890. 
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He  further  finds  that  at  the  date  of  hiB  re- 
port the  title  to  the  land  was  In  a  worse  con- 
dition than  In  1890,  saying:  **There  are  now 
over  $50,000  existing  Hens  upon  this  land, 
and  It  is  In  evidence  that  D.  A.  French  is  in- 
Bolvent."  The  commissioner  then  arrlyes  at 
the  following  conclusion:  "The  links  that 
your  commissioner  has  failed  to  find  of  rec- 
ord In  the  chain  of  title,  together  with  the 
unsatisfactory  doubtful  evidence  of  posses- 
sion, but  especially  In  view  of  the  enormous 
amount  of  Judgment  liens,  leaves  no  doubt  In 
your  commissioner's  mind  but  that  the  title 
Is  such  that  the  defendants  should  not  be  re- 
quired to  accept  It" 

It  Is  well  settled  that  a  purchaser  of  land, 
at  a  private  sale,  will  not  be  required  to  pay 
his  purchase  money,  and  take  In  exchange 
therefor  a  defective,  or  even  doubtful,  title; 
and  especially  is  this  true  where,  as  in  the 
case  at  bar,  he  has  contracted  for  a  good  and 
sufficient  deed,  which  undertaking  Is  not  con- 
fined to  the  form  of  the  deed,  but  Includes  a 
good  tltie.  Gamett  v.  Macon,  6  Call,  S09, 
367,  Fed.  Gas.  No.  5,215;  Jackson  v.  Llgon,  8 
Leigh,  174;  Christian  v.  CabeU,  22  Grat  82; 
Hendricks  v.  Gillespie,  25  Grat.  181;  Clark 
▼.  Hutzler,  96  Va.  73,  30  S.  E.  469;  Matney 
V.  RatUff,  96  Va.  231,  31  8.  B.  512. 

In  Garnett  v.  Macon,  supra.  Chief  Justice 
Marshall  says:  ''Both  on  principle  and  au- 
thority, 1  think  it  is  Very  clear  that  a  specific 
performance  will  not  be  decreed  on  the  ap- 
plication of  the  vendor,  unless  his  ability  to 
make  such  a  title  aa  he  agreed  to  make  be 
unquestionable.'  * 

In  Jackson  v.  Llgon,  supra.  Judge  Carr  says: 
"It  is  a  principle  laid  down  in  many  cases  in 
equity  that  an  unwilling  purchaser  shall  not 
be  compelled  to  take  a  title  with  a  cloud  upon 
It,  and  that  principle  is  assuredly  strengthen- 
ed here,  where  the  party  has  contracted  for  a 
good  and  lawful  right." 

In  Hendricks  v.  Gillespie,  supra.  Judge  An- 
derson says:  "A  court  of  equity  is  anxious 
to  protect  a  purchaser,  and  give  to  him  rea- 
sonable security  for  his  title,  not  compelling 
him  to  take  a  title  not  knowing  whether  it 
was  good  or  bad;  •  •  •  for  it  would  be 
an  extraordinary  proceeding  for  a  court  of 
equity  to  compel  a  purchaser  to  take  an  es- 
tate which  it  cannot  warrant  to  him.  It  has 
therefore  become  a  settled  and  invariable  rule 
that  a  purchaser  shall  not  be  compelled  to 
accept  A  doubtful  title.  Nor  will  he  be  forced 
to  take  an  equitable  title.*' 

We  need  not  quote  further  from  the  numer- 
ous authorities  announcing  and  maintaining 
this  doctrine.  It  is  too  well  settled  and  un- 
derstood to  call  for  more  than  a  brief  state- 
ment of  the  proposition. 

After  a  careful  consideration  of  the  evi- 
dence underlying  the  commissioner's  report, 
no  doubt  remains  of  the  correctness  of  his  con- 
clusions. It  is  shown  by  the  record  that  at 
the  time  of  the  sale  the  vendor  did  not  have 
the  legal  title  to  the  land  in  question,  and 
that  a  large  number  of  unsatisfied  judgments 
were  then  docketed  agalnat  hlnu    It  further 


appears  that  notwithstanding  the  deed  ten- 
dered in  August,  1890,  was  for  good  reasons 
rejected,  and  notwithstanding  the  first  and 
second  purchase-money  bonds  had  in  the  mean- 
time become  due  and  payable,  the  vendor 
made  no  effort  to  furnish  the  purchasers  with 
a  good  and  sufficient  deed,  and  made  no  de- 
mand for  the  purchase  money  due,  until 
March,  1893,  when  this  suit  was  brought  In 
which  they  file  for  the  first  time  an  abstract 
which  shows  on  its  face  that  the  vendor  could 
not  then  make  a  good  and  sufficient  deed. 
It  further  appears  that  at  the  time  of  this 
suit  there  were,  in  addition  to  other  serious 
doubts  as  to  the  title,  more  than  $50,000  of 
Hens  outstanding  against  the  vendor,  and  he 
Insolvent;  the  liens  amounting  to  more  than 
six  times  the  entire  purchase  money  agreed 
to  be  paid.  It  is  clear  that  no  purchaser  could 
be  required  to  take  such  a  title  as  the  vendor 
was  able  to  make  when  this  suit  was  brought 

After  the  commissioner's  report  was  filed, 
the  appellees,  with  a  view  to  perfecting  the 
title,  filed  an  amended  bill,  making,  as  de- 
fendants thereto,  a  great  number  of  new  par- 
ties, both  known  and  unknown.  In  this  new 
suit  various  proceedings  were  had.  The  pro- 
priety of  such  proceedings  in  a  suit  for  specific 
performance  may  well  be  doubted,  but  we  are 
not  called  upon  to  express  any  opinion  upon 
that  question,  or  to  determine  whether  or  not 
the  title  was  thereby  perfected;  for  it  is  an 
established  fact  in  the  case  that  at  the  time 
the  suit  was  brought  the  land  in  question  had 
depreciated  in  value  50  per  cent 

The  rule  may  be  laid  down  as  general,  ap- 
plying to  either  the  vendor  or  vendee,  that 
where  there  has  been  a  change  of  circum- 
stances or  relations,  which  renders  the  exe- 
cution of  the  contract  a  hardship  to  the  de- 
fendant and  this  change  grows  out  of,  or 
is  accompanied  by,  an  unexcused  delay  on 
the  part  of  the  plaintiff,  the  change  and  de- 
lay together  will  constitute  a  sufficient 
ground  for  denying  a  specific  performance, 
when  sought  by  one  thus  in  default  J>ar- 
llng  V.  Cumming's  Bx'r,  92  Va.  521,  23  S.  B. 
880;  Gamett  v.  Macon,  supra;  Christian  v. 
Cabell,  supra;  Hendricks  v.  Gillespie,  supra. 

In  Gamett  v.  Macon,  Chief  Justice  Mar- 
shall says:  "As,  before  such  decree  was  at- 
tainable, the  value  of  the  article  has  greatly 
changed,  that  circumstance  creates  a  strong 
objection  to  specific  performance;"  and,  ad- 
verting to  the  change  of  circumstances  In 
that  case,  the  leamed  jurist  says:  ''The 
same  property  which,  if  sold  in  time,  would 
probably  have  enabled  him  to  pay  for  Man- 
tapike,  would  not  on  any  reasonable  es- 
timate, how  enable  him  to  do  so." 

In  Christian  v.  Cabell,  Judge  Staples  says 
that  it  is  the  result  of  all  the  cases  '*that 
any  loss  occurring  to  the  property,  before 
the  vendor  was  in  a  condition  to  convey  a 
clear,  unincumbered  title,  must  fall  on  him, 
and  not  on  the  purchaser." 

In  Hendricks  v.  Gillespie,  Judge  Ander- 
son says:  ''But  if  the  vendor  has  been  long 
in  default  and  in  the  meantime  a  change 
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of  circumstances  has  taken  place,  nnfayor- 
able  to  the  party  reeidting  the  demand,  a 
court  of  equity  will  not  compel  specific  per- 
formance;" and,  in  speaking  of  the  change 
of  circumstances  In  that  case,  says:  "That 
there  has  been  a  general  decline  In  the  value 
of  lands  is  a  fact  of  public  notoriety." 

In  the  case  at  bar  it  is  established  by  the 
evidence  that  there  had  been,  at  the  time 
suit  was  brought,  a  great  decline  in  the 
value  of  the  class  of  property  here  Involved, 
and  that  the  particular  land  in  question,  as 
already  stated,  was  not  worth  more  than 
50  cents  on  the  dollar  of  the  price  appellees 
had  agreed  to  pay.  Under  such  circumstan- 
ces, a  court  of  equity  could  not  decree  spe- 
cific performance,  and  therefore  the  proceed- 
ings on  the  amended  bill,  even  if  permissi- 
ble, were  without  avail. 

It  is  further  contended  by  appellees  that, 
after  the  contract  of  sale  was  completed, 
W.  A.  French  was  no  longer  the  agent  of 
his  brother,  the  vendor,  and  that  It  was 
thereafter  the  duty  of  appellants  to  notify 
the  vendor  in  person  of  their  objections  to 
the  title.  It  being  insisted  that  he  was  not 
Informed  of  such  objections.  The  contract 
shows  on  its  face  that  William  A.  French 
was  the  agent  of  the  vendor.  It  is  further 
shown  that  the  vendor  delivered  his  deed  of 
August  1890,  to  William  A.  French;  that 
the  vendor  never  at  any  time  appeared  or 
had  any  connection  with  the  transaction  in 
person;  and  that  W.  A.  French  was  treated 
and  regarded  by  all  concerned  as  his  agent 
But  can  the  vendor  be  heard  to  deny  knowl- 
edge of  the  condition  of  his  own  title,  and 
to  complain  of  appellants  for  not  informing 
him  of  their  objections  thereto?  He  knew 
that  he  had  made  a  contract  in  which  he 
had  agreed  to  deliver  his  vendees  a  good  and 
suflSdent  deed  before  anything  was  paid 
by  them.  He  is  chargeable  with  knowl- 
edge that  the  deed  tendered  by  him  in  Au- 
gust, 1890,  was  not  in  accordance  with  the 
contract,  and  that  he  did  not  furnish  an 
abstract  of  title.  He  is  chargeable  with 
knowledge  of  the  fact  that  he  had  no  legal 
title  to  the  land  until  about  the  time  this 
suit  was  brought,  nearly  30  months  after 
he  had  made  the  sale.  He  is  chargeable 
with  knowledge  of  the  fact  that  the  land 
was  bound  by  numerous  Judgment  liens 
against  himself,  and  that  he  was  Insolvent 
AH  these  things  were  <luite  sufficient  to 
suggest  the  importance,  if  he  expected  to 
carry  out  his  part  of  the  contract  of  get- 
ting his  title  in  such  condition  as  to  be  free 
from  reasonable  objection. 

For  these  reasons,  we  are  of  opinion  that 
the  appellees  are  not  entitled  to  a  specific 
performance  of  the  contract  in  their  bill 
mentioned,  and  that  the  decree  appealed 
from  Is  erroneous.  And  we  are  further  of 
opinion  that  the  appellants  are  entitled  to 
have  the  said  contract  rescinded,  *  and  to 
liave  a  decree  against  the  appellee  D.  A. 
French  for  the  -amount  paid  by  them  In 
cash  under  said  contract;   but  iniismuch  as 


said  contract  was  never  recorded,  and  Hens 
have  since  been  acquired,  said  decree  will 
not  be  made  a  charge  upon  the  land  in  ques- 
tion. 

The  decree,  therefore,  will  be  reversed, 
and  such  decree  will  be  entered  here  as  the 
lower  court  should  have  made,  carrying  out 
the  views  herein  expressed. 

The  decree  Is  as  follows: 

The  court  Is  of  opinion,  for  reasons  stated 
In  writing  and  filed  with  the  record,  that 
the  appellees  are  not  entitled  to  a  specific 
performance  of  the  contract  in  their  bill 
mentioned,  and  that  the  decree  appealed 
from,  dated  September  11,  1899,  la  erro- 
neous. 

The  court  Is  further  of  opinion  that  the 
appellants  are  entitled  to  have  the  said  con- 
tract rescinded,  and  to  have  a  decree  against 
the  appellee  D.  A.  French  for  $1,927.57,  the 
amount  of  the  cash  payment  made  by  them 
under  said  contract  to  D.  A.  French,  with 
interest  thereon  from  October  10,  1890,  the 
date  of  its  payment 

It  is  therefore  ordered  and  decreed  that 
said  decree  be  reversed  and  annulled,  and 
that  appellees  do  pay  to  the  appellants 
their  costs  by  them  expended  about  the 
prosecution  of  their  appeal  aforesaid  here. 
And  this  court  proceeding  to  render  such 
decree  as  should  have  been  rendered  by  the 
hustings  court  of  the  city  of  Radford,  doth 
order  and  decree  that  the  contract  In  the 
bill  and  proceedings  mentioned,  dated  Au- 
gust 27,  1890,  be,  and  the  same  Is  hereby, 
rescinded;  and  it  is  further  ordered  and  de- 
creed that  the  appellee  D.  A.  French  do  pay 
to  the  appellants  Harman  Newberry.  J.  6. 
Watts,  Henry  Bowen,  Joseph  S.  Olilespie, 
and  A.  P.  GlUeeple  $1,927.67,  with  Interest 
thereon  from  October  10,  1890,  and  that  thf 
appellees  do  pay  to  the  appellants  their 
costs  by  them  about  their  defense  of  this 
suit  in  said  hustings  court  expended;  and, 
nothing  further  appearing  to  be  done  in 
this  cause,  it  is  ordered  that  the  same  be 
stricken  from  the  docket 

All  which  is  ordered  to  be  certified  to  the 
hustings  court  for  the  city  of  Radford. 

(98  Va.  «1) 
SMITH'S  EX'R  V.  POWELL. 
(Supreme  Ooart  of  Appeals  of  Virginia.    July 
•  5,  1900.) 

ESTOPPEL  —  NOTES  —  ACCEPTANCE  —  APPEAL 
—ASSIGNMENT  OP  ERROR— MOTION  IN  TRIAL 
COURT— NECESSITY— SUBSEQUENT     DBCRBB- 
APPEAL-ERRORS  IN  ORIGINAL  DECREE. 
1.  Plaintiff  obtained  a  decree  against  several 
defendants,  and  a  note  was  tendered  to  his  at- 
torney in  satisfaction  of  it  which  he  received 
on  the  representation  of  defendants  that  plain- 
tiff had  agreed  to  its  acceptance,  but  plaintiff 
had  never  made  such  agreement,  and  repudi- 
ated the  act  of  the  attorney  as  soon  as  it  came 
to  his  knowledge,  and  before  the  time  to  appeal 
had  expired.     Held,  that  plaintiff  was.  not  es- 
topped from  enforcing  payment  of  the  decree 
on  the  ground  that  defendants,  by  the  attor- 
ney's acceptance,  were  prevented  from  taking 
an  appeal. 
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2.  Under  Code,  (  8451|  proTiding  that  a  Judg- 
mect  hy  default  may  be  vacated  by  the  trial  court 
on  motion;  and  section  3452>  declaring  that  no 
appeal  shall  be  allowed  by  the  appellate  court  or 
judge  tor  any  matter  for  which  the  judgment 
may  be  reversed  on  motion  in  the  trial  court,— 
where  defendants,  who  were  held  as  joint  obli- 
gors in  a  decree  taken  by  default,  made  no  mo- 
tion in  the  trial  court  to  vacate  it,  error  in  hold- 
ing them  so  liable  will  not  be  considered  on  ap- 
peal. 

3.  Where,  several  years  after  a  decree  in  fav- 
or of  plaintiff,  the  respective  attorneys  consent- 
ed to  the  appointment  of  a  commission  by  the 
trial  court  to  determine  whether  a  note  given 
in  satisfaction  of  such  decree  had  been  accept- 
ed or  not,  and  an  appeal  was  taken  from  a  de- 
cree that  it  had  been  accepted,  errors  in  the 
rendition  of  the  original  decree  will  not  be  con- 
sidered on  such  appeal. 

Appeal  from  hastlngs  court  of  Roanoke. 

Action  by  Smith's  executor  against  L.  L. 
Powell,  trustee.  From  a  decree  In  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

Scott  &  Staples,  for  appellant  Thomas  W. 
Miller,  for  appellee. 

KEITH,  P.  Smith's  executor  filed  his  bill 
in  the  hustings  court  of  the  city  of  Roanoke 
in  June,  1890,  stating  that  one  Edmund  Did- 
ler,  the  owner  of  three  lots  of  land  in  said 
city,  had  entered  into  an  agreement  to  sell 
the  same  to  L.  L.  Powell,  trustee  for  a  num- 
ber of  beneficiaries,  who  were  named,  who 
were  to  take  unequal  interests  in  the  said 
lot,  ranging  from  %  to  s/go  of  the  whole,  aa 
shown  by  the  deed  from  Didier.  The  pur- 
chase price  was  $6,000,  of  which  sum  $2,833.- 
33  was  paid  in  cash,  and  for  $2,566.66  Pow- 
ell, trustee,  executed  his  two  negotiable 
notes,  each  for  the  sum  of  $1,283.33,  payable 
at  one  and  two  years  from  date,  and  as  to 
the  residue  he  assumed  two  other  negotiable 
notes  drawn  by  Didier,  payable  to  the  order 
of  Webb  and  others.  A  vendor's  lien  was  re- 
served to  secure  the  two  notes  of  $1,283.33, 
and  before  the  maturity  thereof  the  first  of 
these  notes  to  fall  due  was,  for  value  receiv- 
ed, transferred  to  the  plaintiff's  intestate. 
This  note  not  having  been  paid  at  maturity. 
Smith's  executor  filed  his  bill  praying  that 
the  lots  upon  which  it  constituted  a  lien 
might  be  sold  for  its  satisfaction,  and  that, 
if  the  fund  thus  produced  proved  insufficient 
to  pay  off  the  said  note  in  full,  the  beneficia- 
ries in  the  deed  from  Didier  who  are  named 
parties  defendant  in  the  bill  may  be  required 
to  make  good  any  deficiency.  Powell,  trus- 
tee, and  all  those  interested  in  the  trust, 
were  made  parties  defendant,  and  as  to  all 
of  them  the  bill  was  taken  for  confessed. 
In  January,  1892,  this  cause  was  referred  to 
a  commissioner  to  report  an  account  of  the 
liens  upon  the  property.  The  commissioner 
reported,  and,  there  being  no  exception  filed, 
his  report  was  confirmed,  and  a  decree  of 
sale  was  entered.  A  sale  was  made  and  con- 
firmed«  which  proved  inadequate  to. satisfy 
the  liens,  and  the  court  thereupon  disposed 
of  the  purchase  money  to  satisfy  charges  su- 
perior to  the  lien  of  Smith's  executor,  and 
applied  the  residue  to  his  debt,  which  left 


due  to  him  as  of  the  Ist  of  April,  1893,  thfi 
sum  of  $807.23,  and  to  Edmund  Didier  the 
sum  of  $1,833.33,  with  interest  from  June  24,] 
1890,  until  paid,  and  for  these  sums  a  decree 
w^SLS  entered  against  the  defendants  Jointly.. 
This  decree  disposed  of  the  whole  subject 
It  sold  the  land;  it  distributed  the  proceeds; 
it  ascertained  the  balance  due;  it  gave  a  de- 
cree against  those  who  were,  in  the  opinion 
of  the  court,  liable  for  the  sums  ascertained 
to  be  due. 

The  only  controversy  in  the  suit  thus  far 
bad  been  as  to  the  measure  of  liability  upon 
the  defendants,  their  contention  being  that  a 
personal  decree  should  have  gone  against 
them  only  for  their  ratable  proportion  of  the 
sum  to  be  raised,  to  be  ascertained  by  refer- 
ence to  their  Interests  under  the  deed  to 
them  from  Didier. 

Upon  the  part  of  the  plaintiff,  it  was  claim- 
ed that  they  were  Jointly  and  severally  lia- 
ble for  the  whole  amount,  and  thi?  view  was 
sustained  by  the  court.  There  was  some  talk 
about  an  appeal  from  this  decree,  and  there- 
upon Didier,  who  was  anxious  to  get  the 
money  coming  to  him,  undertook  to  bring 
about  a  settlement,  as  a  result  of  which  a 
Mr.  Preston,  who  had  purchased  some  of  the 
interests  in  the  suit,  approached  Mr.  Scott, 
who  was  counsel  of  record  for  Smith's  exec- 
utor, and  told  him  that  he  would  pay  upon 
the  decree  in  the  case  to  Smith's  executor 
$608.15.  This  proposition  was  communicat- 
ed by  Mr.  Scott  to  Didier  in  a  note  of  ^^pril 
24,  1898,  the  day  upon  which  the  decree  un- 
der consideration  was  entered.  On  the  fol-. 
lowing  day,  April  25,  1893,  Didier  and  Pres-. 
ton  went  to  Scott  with  a  note  drawn  by. 
Preston,  payable  to  Booth's  executor  at  the 
First  National  Bank  of  Roanoke,  for  $608. 
This  note  was  indorsed  by  M.  T.  C.  Jordan. 
Scott  declined  to  receive  this  note  because, 
as  he  said,  he  had  no  authority  from  Booth 
to  take  anything  in  payment  of  the  Judgment 
but  money,  but  Mr.  Preston  stated  that  he 
had  seen  Booth,  who  was  willing  to  accept 
the  note  in  question.  Mr.  Scott  replied  that 
'**if  this  Is  true  I  have  nothing  further  to 
say,"  and  upon  this  express  assurance  that 
ISooth  had  agreed  to  take  the  note  in  part 
payment  of  the  decree  the  receipt  was  given 
by  Scott  which  is  filed  in  the  record.  A  very 
short  time  thereafter  it  was  discovered  that 
Mr.  Preston  was  mistaken  in  representing 
Booth  as  willing  to  accept  his  note  as  a 
payment  upon  the  decree,  and  the  parties  In- 
terested were  notified  of  the  fact 

That  Scott's  action  in  agreeing  to  accept 
the  note  was  predicated  upon  the  statement 
that  it  met  with  the  approval  of  his  client 
is  proved  by  himself  and  Didier,  while  Pres- 
ton's account  of  the  Interview  is  far  less 
clear  and  definite.  He  says  that  he  does 
not  recollect  what  conversation  he  had  wit^ 
Mr.  Scott  upon  the  subject  In  this  condi^' 
tion  of  the  proof,  we  must  accept  the  i>osi- 
tive  statements  of  Didier  and  Scott.  There 
is  no  evidence  whatever  that  Booth  knew  of 
the  transaction  on  or  before  the  24th  ol 
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AprlL  On  the  contrary,  he  himself  says  in 
his  deposition  that  he  was  wholly  ignorant 
of  it  at  the  time,  and  repudiated  it  as  soon 
as  it  came  to  his  knowledge,  and  that  the 
note  was  never  at  any  time  in  his  possession. 

There  is  a  check  in  the  record  drawn  by  L. 
0.  Buckner  to  the  order  of  B.  E.  Scott  for 
$121.64.  Buckner,  who  was  one  of  the  de- 
fendants against  whom  the  decree  had  gone 
of  which  we  have  spoken,  had  always  ear- 
nestly insisted  that  he  should  only  be  bound 
for  his  ratable  proportion,  which  he  would 
pay  after  crediting  the  decree  by  the  Pres- 
ton note.  The  Preston  note,  however,  was 
not  paid.  On  the  4th  of  June,  1894,  an  or- 
der was  entered  in  the  case  of  Smith's  execu- 
tor against  Powell,  trustee,  directing  a  com- 
missioner to  report  '^whether  or  not  the 
amount  remaining  due  to  the  complainants, 
after  applying  the  proceeds  of  sale  of  the 
land  in  the  bill  mentioned,  has  been  paid  to 
the  complainants  or  to  the  parties  named  in 
the  decree,  or  what  parties  have  been  paid, 
and  by  whom,  and  upon  what  agreement,  if 
any,  the  sum  was  so  paid." 

The  decree  of  April,  1893,  having  been  a 
final  decree,  no  other  decree  could  regularly 
have  been  entered  in  the  cause.  Battaile  v. 
Hospital,  76  Va.  63.  No  such  objection  to  the 
proceeding,  however,  is  made,  because,  as 
was  stated  at  the  bar,  it  was  done  by  agree- 
ment among  counsel.  In  execution  of  this 
decree,  the  commissioner  took  the  evidence 
from  which  we  have  gathered  the  facts 
hereinbefore  stated,  and  he  reports  that  the 
note  of  $608  was  received  by  Mr.  Scott  as  a 
payment  "under  a  mistake  and  misappre- 
hension of  the  facts  as  they  existed,  and 
that,  therefore,  it  should  not  be  regarded  as 
a  payment  The  commissioner  is  further 
of  opinion  that,  had  there  been  no  mistake 
or  misapprehension  in  regard  to  the  facts, 
said  attorney  had  no  right  to  receive  any- 
thing other  than  money  in  payment  of  said 
decree,  unless  expressly  authorized  so  to  do 
by  the  complainants  in  this  cause,  and  that 
no  such  authority  is  shown  by  the  evidence 
produced  before  him.  The  commissioner  is 
further  of  the  opinion  that  no  act  or  words 
of  said  complainants  after  the  execution  of 
the  said  note  amount  to  a  ratification  of  the 
act  of  the  said  attorney  in  receiving  said 
note."  He  then  credits  Uie  decree  with  $48.- 
17,  which  he  considers  as  having  been  prov- 
ed to  be  a  proper  credit,  and  reports  that, 
subject  to  this  credit,  the  amount  of  the  de- 
cree of  April  24,  1893,  was  still  due  and  un- 
paid. 

To  this  report  exceptions  were  filed,  and, 
the  cause  coming  on  to  be  heard  before  the 
hustings  court,  a  decree  was  entered,  from 
which  this  appeal  is  taken,  in  which  it  is  de- 
clared **that  the  note  of  M.  P.  Preston  was 
so  dealt  with  by  complainants,  after  they  had 
full  knowledge  of  all  the  fiacts  relating  to  its 
delivery,  as  to  preclude  them  from  refusing 
to  allow  it  as  a  credit  upon  the  decree  en- 
tered on  the  24th  of  April,  1893,  and  that  de- 
fendants made  payments  to  complainants  up- 


on the  understanding  that  such  payments  ex- 
onerated them  from  any  further  liability,  and 
that  L.  G.  Buckner  gave  his  check  for  $121.64 
upon  a  like  understanding.  It  is  adjudged, 
ordered,  and  decreed  that,  upon  the  payment 
of  the  amount  of  said  check,"  it  should  op- 
erate as  a  full  satisfaction  of  the  former  de- 
cree. 

That  Scott  had  no  authority  as  attorney  to 
receive  anything  other  than  money  in  satisfac- 
tion of  his  client's  demands  is  not  controvert- 
ed, and,  that  being  the  case,  we  do  not  per- 
ceive how  Scott's  conduct  assuming  that  the 
evidence  established  all  for  which  defendants 
contend,  could  operate  by  way  of  estoppel  to 
the  prejudice  of  his  client  It  is  plain  from  the 
evidence  that  he  gave  Scott  no  previous  au- 
thority to  act  otherwise  than  as  his  attorney 
at  law.  It  is  equally  plain  from  the  evi- 
dence that  he  never,  by  word  or  deed,  con- 
sented to  or  ratified  the  acceptance  of  Pres- 
ton's note  as  a  part  satisfaction  of  the  de- 
cree in  his  favor.  But  there  can  be  no  estop- 
pel here  in  any  view,  or  against  any  one.  It 
is  of  the  essence  of  estoppel  that  the  act  re- 
lied upon  as  such  should  have  been  injurious, 
and  to  the  prejudice  of  him  who  relies  upon 
it  as  estoppel.  The  defendants  have  not  been 
injured  by  anything  said  or  done  by  the 
plaintiff  or  his  testator.  The  note  which  was 
received  was  not  due  for  a  year,  and  within 
that  period  every  one  interested  was  inform- 
ed of  the  truth  of  the  matter;  that  it  had 
been  taken  under  a  misapprehension  of  facts; 
and  that  Booth,  and  Scott  his  attorney,  had 
declared  that  the  Preston  note  would  not  be 
accepted,  while  they  would  be  glad  if  he  would 
pay  the  money  which  it  was  intended  to  rep- 
resent. The  Buckner  check  injured  nobody. 
It  was  not  collected,  and,  if  it  had  been,  it 
represented  only  the  amount  for  which 
Buckner  was  in  any  event  liable. 

But  it  is  said  that  the  defendants  were  pre- 
vented from  taking  an  appeal.  Both,  we  re- 
iterate, did  nothing  that  estops  him.  He  was 
not  in  any  way  responsible  for  the  failure  to 
appeal,  and,  after  appellees  were  informed 
of  his  position,  there  was  yet  ample  time  to 
move  in  the  hustings  court  to  have  the  decree 
corrected,  and,  failing  in  this,  to  apply  to  the 
court  of  appeals  for  such  relief  as  they  might 
have  shown  themselves  entitled  to. 

We  are  of  opinion  that  the  hustings  court 
erred  in  crediting  the  decree  of  April  23, 
1893,  by  the  amount  of  the  Preston  note. 

Appellees  seek,  under  rule  9,  to  assign  as 
error  the  ruling  ol!  the  court  against  them  in 
that  decree,  by  which  they  were  held  liable 
as  partners  or  obligors.  The  decree,  as  we 
have  seen,  was  taken  against  them  by  de- 
fault; and,  by  virtue  of  section  34(52  of  the 
Code,  this  court  had  no  Jurisdiction  to  en- 
tertain a  petition  for  appeal  until  relief  had 
been  sought  under  section  3451,  by  a  mo- 
tion to  the  court  in  which  the  decree  was  ren- 
dered. That  motion  was  never  made.  The 
time  within  which  it  could  be  made  has  ex- 
pired, and  the  decree  has  long  since  become 
final  and  irreversible. 
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It  is  to  be  observed  that  the  proceeding  np- 
on  which  the  controversy  Is  now  In  this 
court  does  not  involve  any  question  at  Issne 
In  the  litigation  which  resulted  in  the  final 
decree  of  April,  1893.  It  Is  wholly  with  re- 
spect to  what  has  occurred  since  the  rendi- 
tion of  that  decree,  so  that  no  relief  could. 
In  any  aspect  of  the  case,  be  afforded  under 
the  rule  which  appellees  involve.  This  con- 
sideration is  also  a  sufficient  answer  to  the 
objection  presented  by  counsel  in  his  oral 
argument  to  the  bill,  which  is  copied  into  the 
record.  There  is  no  dispute  before  us  which 
Involves  the  pleadings  in  the  original  case, 
and  whether  the  bill,  as  accepted  by  the 
court  as  a  copy  of  the  original  bill,  be  a  true 
copy  or  not,  is  a  matter  of  no  moment. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  complained  of  should  be  re- 
versed. 


BROWNING'S  BX'R  v.  BROWNING. 

(Supreme  Oourt  of  Appeals  of  Virginia.     July 
5.  1900.) 

APPEAL   AND   ERROR— UNSATISFACTORY   REC- 
ORD—COMMISSIONER'S  REPORT— DECREE 
—SUBSTANTIAL  JUSTICE. 

Where  a  record  on  appeal  is  unsatisfac- 
tory, and  the  evidence  not  clearly  stated',  a  de- 
cree whicli  was  based  on  the  report  of  a  com- 
missioner who  had  the  witnesses  before  him 
and  knew  the  pai-ticular  items  to  which  their 
evidence  was  directed,  and  which  appears  to  do 
substantial  justice,  will  be  affirmed,  though  the 
conclusions  reached  are  not  absolutely  accu- 
rate. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  36  S.  B.  108. 

ELARRISON,  J.  This  case  is  before  us 
upon  a  petition  to  rehear  a  decree  of  this 
court  rendered  at  a  former  term. 

The  controversy  grows  out  of  a  brief  and 
unhappy  marriage  existing  between  appel- 
lant's testatrix  and  the  appellee,  which  end- 
ed with  this  suit  by  the  wife,  praying  for  a 
divorce  a  mensa  et  thoro,  and  for  protection 
in  the  possession  and  enjoyment  of  her  sep- 
arate estate,  consisting  of  real  and  person- 
al property  owned  by  her  at  the  time  of  her 
marriage.  The  defendant  answered  the  bill, 
and  the  cause  was  referred  to  a  commission- 
er for  a  report  upon  the  matters  of  dispute 
between  the  parties. 

It  seems  that  at  the  time  of  the  marriage 
Mrs.  Browning  was  the  owner  of  valuable 
real  estate,  choses  in  action,  and  a  small 
amount  of  personal  property.  Her  real  es- 
tate was  all  under  lease,  and  she  owned  no 
live  stoci^,  except  a  pair  of  carriage  horses, 
a  riding  horse,  and  a  pony;  nor  did  she  own 
any  corn,  wheat,  or  hay.  It  further  ap- 
pears that  immediately  after  the  marriage 
Mrs.  Browning  went  to  the  home  of  her 
husband,  where  she  remained  with  his  fam- 
ily, consisting  of  himself  and  a  number  of 
children,  for  several  months,  when,  as  claim- 
ed by  appellee,  she  induced  him  to  move 
with  his  family  to  her  home,  upon  the  prom- 


ise that  he  should  have  the  use  of  her  lands 
after  the  lease  thereon  had  expired,  and 
that  the  profits  arising  therefrom,  both  as 
to  crops  and  stoclE,  should  belong  to  him. 
Appellee  further  claims  that,  acting  upon 
this  promise,  he  broke  up  his  own  home  and 
moved  with  his  family  to  the  home  of  his 
wife.  It  appears  that  appellee  toolE  with 
him  to  his  wife's  home  a  large  amount  of 
live  stoclE,  to  which  he  subsequently  add- 
ed, by  purchase,  a  still  larger  number.  It 
further  appears  that  appellee  put  out  and 
cultivated  large  crops  upon  his  wife's  lands 
during  the  year,  and  that  he  hauled  more 
than  1,200  bushels  of  com  from  his  own 
place  to  the  home  of  his  wife  to  feed  to  the 
stoci^  there,  and  took  a  large  number  of 
cattle  from  his  wife's  land  to  his  own  home, 
and  fed  and  wintered  them  upon  his  own 
grain  and  roughness.  This  stock,  the  cost 
of  feeding  the  same,  the  crops,  and  many 
other  items  not  necessary  to  enumerate,  con- 
stitute the  subject  of  the  present  controver- 
sy. By  a  decree  entered  in  July,  1891,  Mrs. 
Browning  was  allowed  to  retain  possession 
of  all  the  disputed  property,  to  save  the  ex- 
pense of  a  receiver,  upon  entering  into  bond, 
with  good  security,  in  the  penalty  of  $20,- 
000,  conditioned  to  pay  her  husband  all  dam- 
ages resulting  from  an  injunction  restrain- 
ing him  from  all  control  over  said  prop- 
erty. Mrs.  Browning  died  pending  the  llti^ 
gation,  and  the  property  in  question  passed 
into  the  hands  of  her  executor,  and  has 
since  been  sold  by  him. 

The  commissioner  to  whom  the  cause  was 
referred  says,  ''there  is  a  good  deal  of 
proof  tending  to  show  that  M.  J.  Browning 
had  turned  over  to  her  husband,  A.  P. 
Browning,  her  farms,  to  make  out  of  them 
all  he  could  for  himself  individually  and  his 
family,  and  this  idea  is  borne  out  in  the 
evidence."  Notwithstanding  this  view  of 
the  evidence,  the  commissioner  declines  to 
allow  appellee  anything  on  account  of  the 
profits  arising  from  his  wife's  lands,  and 
disallows  many  other  items,  reducing  ap- 
pellee's claim,  amounting  to  more  than  $4,- 
000,  to  an  indebtedness  In  his  favor  against 
the  estate  of  Mrs.  Browning  of  $1,704.94. 
The  circuit  court  modified  this  report,  and 
entered  a  decree  in  favor  of  appellee  for  $1,- 
861.33. 

The  record  in  this  case  is  very  unsatisfac- 
tory, and  in  many  particulars  difficult  to 
comprehend.  The  evidence  of  the  witnesses 
is  not  clear  or  succinctly  stated.  After,  how- 
ever, giving  the  case  the  best  consideration 
possible,  we  are  unable  to  say  that  any  In- 
justice has  been  done  the  appellant  by  the 
decree  appealed  from.  Appellee,  with  quite 
as  much  reason,  apparently,  as  appellant 
complains  that  he  is  greatly  damaged  by 
the  action  of  the  circuit  court  The  com- 
missioner had  all  of  the  witnesses  before 
him.  He  knew  at  the  time  they  were  testi- 
fying to  what  particular  item  of  property 
the  evidence  of  each  was  directed,  and  was 
therefore  In  an  advantageous  position  to 
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determJQe  better  the  valae  of  the  eyldenoe. 
Under  sach  Glrcumetancei,  special  weight 
should  be  accorded  the  commissioner's  find- 
ings. 

While  not  satisfied  that  the  conclusions 
reached  are  absolutely  accurate,  we  think 
the  circuit  court  has,  as  nearly  as  the  case 
presented  will  admit,  reached  substantial 
Justice  between  the  parties  to  tills  contro- 
versy, and  its  decree  Is  therefore  alSirmed. 


(98  Va.  488) 

GABPEB  T.  MABSHALLi 

(Supreme  Oburt  of  Appeals  of  Virginia.    July 
5.  1900.) 

VENDOR  AND  PURCHASER— PURCHASE  MONET 

—BOND— COLLATERAL  SECURITY— 

SET-OFF— EVIDENCE. 

1.  Where  an  agreement  between  a  rendor 
and  purchaser  proyided  against  the  assignment 
of  the  last  purchase-money  note  by  the  rendor 
until  judgments  against  the  yendor  constituting 
a  lien  on  the  land  were  satisfied,  and  the  de- 
cree foreclosing  the  vendor's  purchase-money 
lien,  which  was  largely  in  excess  of  the  Judg- 
ment liens  against  the  land,  provided  for  the 
payment  of  such  judgments  after  payment  of 
costs  and  expenses  of  sale,  defendant  cannot 
complain  of  an  assignment  of  the  note  in  vio- 
lation of  the  contract  since  he  is  amply  pro- 
tected against  the  Judgment  liens. 

2.  Where  plaintiff,  holding  a  bond  of  $2,333.- 
33  for  purchase  money  due  on  land,  surrender- 
ed it  to  defendant,  the  maker,  and  rereiyed 
from  him  a  purchase-money  hond  for  $2^500 
due  from  third  parties,  and  plaintiff  testified 
positively  that  he  surrendered  the  hond  with 
the  express  understanding  that  the  debt  due 
from  the  maker,  and  the  lien  securing  it,  should 
not  be  extinguished,  but  defendants^  testimony 
thereto  was  of  a  negative  character,  and  the 
commissioner  found  m  fayor  of  plaintiff,  the 
supreme  court  will  not  disturb  the  finding. 

3.  In  an  action  for  the  purchase  price  of  land, 
where  defendant  had  assigned  to  plaintiff  a 
purchase-money  bond  due  from  third  persons, 
to  be  collected  and  the  proceeds  applied  on  de- 
fendant's purchase-money  debt  due  plaintiff, 
but  plaintiff  delayed  and  failed  to  collect  the 
bond,  defendant  was  entitled  to  have  damages 
sustained  by  the  delay  set  off  against  his  lia- 
bility for  the  purchase  price. 

Appeal  from  circuit  court.  Cralg'county. 

Bill  by  one  Marshall  against  one  Carper. 
Decree  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Benjamin  Haden,  for  appellant  Marshall 
&  Marshall,  Paris  &  Jones,  and  S.  W.  Wil- 
liams, for  appellee. 

KEITH,  P.  The  biU  in  this  case  was  filed 
by  Marshall  to  recover  the  balance  of  the 
purchase  money  due  upon  a  tract  of  land 
sold  by  him  to  Carper  in  1880.  The  pur- 
chase price  was  $7,000,  of  which  sum  Carper 
paid  in  cash  $2,333.33  and  executed  his  two 
notes,  payable  on  the  1st  of  March  and  Sep- 
tember, 1881.  Carper  had  a  short  time  before 
this  sold  a  tract  of  land  to  J.  H.  Hoge  and  A. 
B.  Humphreys,  receiving  for  it  $3,000  in 
cash,  and  two  notes,  of  $2,500  each,— the  first 
falling  due  on  the  1st  of  March,  1881,  and 
the  other  September  1, 1881,— with  interest 
from  date.    When  the  bond  for  $2,500  fell 


dne^  Oarper  placed  it  In  the  hands  of  Mar- 
shall, a  practicing  lawyer,  to  collect,  and  out 
of  the  proceeds  Marshall  was  to  pay  Carper's 
note  to  him  falling  due  on  the  1st  of  March. 
Before  this  note  became  due,  Humphreys  and 
Hoge  conveyed  the  tract  they  had  purchased 
to  the  West  Salem  Land  Company.  Mar- 
shall, as  attorney  for  Carper,  brought  a  chan- 
cery suit  to  March  rules,  1881,  against 
Humphreys  and  Hoge,  to  enforce  the  ven- 
dor's Hen  reserved  by  Carper,  but  did  not 
make  the  West  Salem  Land  Company  a  par- 
ty. The  West  Salem  Land  Company  desired 
to  have  this  suit  dismissed,  and,  with  that 
end  in  view,  through  its  vice  president  it 
entered  into  a  negotiation  with  Carper  and 
Marshall  which  resulted  in  its  paying  to  Car- 
per a  sum  upon  the  $2,600  bond  which  re- 
duced it  to  $2,333.33;  and  thereupon  Mar- 
shall delivered  Carper's  bond  to  him,  falling 
due  March  1,  1881,— the  first  deferred  pay- 
ment upon  the  land  sold  by  Marshall  to  Car- 
per,—and  Carper  transferred  to  Marshall  the 
amount  remaining  due  on  the  bond  to 
Humphreys  and  Hoge,  falling  due  upon  the 
same  date.  The  suit  brought  to  enforce  this 
bond  was  thereupon  dismissed. 

Marshall,  in  his  bill,  avers  that  when  he 
delivered  Carper's  bond  to  him,  it  was  with 
the  express  understanding  that  the  lien  re- 
served to  secure  the  balance  due  from  Car- 
per, as  well  upon  the  first  as  upon  the  sec- 
ond bond,  was  to  remain  unimpaired  by 
that  transaction.  He  sets  out  in  full  all  the 
credits  to  which,  as  he  claims,  Carper  is  en- 
titled, and  prays  that  the  lien  which  he  re- 
served for  the  land  sold  by  him  to  Carper 
may  be  enforced  for  his  benefit,  and  an  ac- 
count be  stated  by  a  commissioner  to  ascer- 
tain the  balance  due  to  him. 

Carper  answered  this  bill.  His  principal 
contention  is  that  the  transaction  between 
himself  and  Marshall  by  which  he  transfer- 
red to  Marshall  the  bond  of  Hoge  and 
Humphreys,  amounting  originally  to  $2,500, 
and  Marshall  delivered  to  him  his  bond  for 
$2,333,  which  he  had  given  for  the  first  de- 
ferred payment  on  the  land  purchased  by 
Marshall,  was  a  satisfaction  and  extinguish- 
ment of  the  bond,  the  debt  evidenced  by  it. 
and  of  all  liens  by  which  it  was  secured.  He 
avers  that  the  indulgence  extended  in  the  col- 
lection of  the  bond  transferred  by  him  to 
Marshall  was  given  by  Marshall,  and  that  it 
would  be  unjust  to  visit  upon  him  any  loss 
resulting  from  it,  as  it  was  without  his 
knowledge  or  direction. 

An  order  was  entered  directing  the  com- 
missioner to  state  an  account,  who  returned 
a  report  from  which  it  appears  that  there  is 
due  from  Carper  to  Marshall,  secured  by  a 
vendor's  lien,  the  sum  of  $2,211.23.  To  this 
report  exceptions  were  filed  by  Carper,  which 
were  overruled,  and  a  decree  entered,  from 
which  this  appeal  is  taken. 

The  first  error  assigned  is  that  by  the 
terms  of  the  contract  of  sale  between  Carper 
and  Marshall  the  last  purchase-money  note 
of  $2,333.33  was  not  to  be  assigned  by  Mar- 
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shall  until  certiUn  judgment  Uen«  against 
hUn  l>lnding  the  flnt  purchase  by  Carper  had 
been  eatiefled. 

We  think  there  l8  no  merit  In  this  conten- 
tion. The  decree  complained  of  provides  that 
out  of  the  cash  payment  received  on  the  sale 
of  the  land  the  commissioners  shall  first  pay 
and  discharge  the  costs  of  suit  and  expenses 
of  ssie:  and,  secondly,  such  Judgment  liens 
against  James  W.  Marshall  as  bound  the 
land  at  the  time  it  was  aliened  by  him  to 
fJarper,  and  which  remained  unpaid  at  the 
day  of  sale.  As  the  sum  ascertained  to  be 
due  from  Carper  to  Marshall  is  largely  in 
excess  of  the  sunk  r^resented  by  the  judg- 
ments against  Marshall,  Carper  Is  amply 
protected. 

The  second  assignment  of  error  proceeds 
upon  the  idea  that  when  Marshall  surrender 
to  Carper  the  first  bond  for  $2,333.33,  due  upon 
his  sale  of  land  to  Carper,  and  received  from 
him  the  $2,500  bond  due  by  Humphreys  and 
Hoge,  Carper's  bond  and  the  lien  securing  It 
were  extinguished.  That  such  is  the  usual 
effect  of  a  transaction  which  results  in  pla- 
cing a  bond  in  the  hands  of  the  obligor  is 
true;  but  Marshall  avers  that  in  this  case 
he  expressly  declined  to  extinguish  the  debt 
from  Carper  to  him,  or  the  lien  by  which 
it  was  secured.  He  sets  up  in  his  bill  a 
somewhat  unusual  transaction,  but,  while 
unusual.  It  is  not  on  that  account  less  bind- 
ing, if  established  by  proof.  There  was 
nothing  illegal  or  contrail  to  public  policy  in 
making  a  bargain  such  as  he  describes.  The 
rights  of  third  parties  do  not  intervene;  it 
was  a  transaction  wholly  between  Carper 
and  himself;  and,  if  established  by  proof, 
there  is  no  reason  why  it  should  not  be  en- 
forced. Marshall  was  examined  as  a  wit- 
ness in  his  own  behalf.  He  testified  explicit- 
ly, directly,  and  frankly  in  support  of  the 
statement  which  he  makes  in  his  bill,  while 
the  evidence  of  Carper  upon  the  same  sub- 
ject Is  negative  in  its  character.  The  com- 
missioner to  whom  the  matter  was  referred, 
and  who  heard  the  witnesses,  found  in  favor 
of  the  appellee,— if  not  in  direct  terms,  by 
necessary  implication.  This  finding  was  ap- 
proved by  the  circuit  court,  and  we  do  not 
feel  that  the  evidence  warrants  us  in  reach- 
ing a  different  conclusion. 

The  third  assignment  of  error  involves  a 
consideration  of  MarshalFs  duty  with  re- 
spect to  the  bond  of  Humphreys  and  Hoge 
transferred  to  him  by  Carper,  as  before  stat- 
ed* That  bond  constituted  a  lien  upon  the 
land  sold  by  Carper  to  Humphreys  and  Hoge. 
It  was  the  first  purchase-money  bond,  and 
Marshall  was  entitled  to  exhaust  all  the  se- 
curity for  its  payment  as  between  himself 
and  Carper.  In  addition  to  the  lien  securing 
its  payment,  Marshall  could  look  to  both  of 
the  obligors  and  to  Humphreys,  who  signed 
it  as  guarantor.  By  accepting  it  of  Carper, 
he  assumed  control  and  dominion  over  it, 
and  It  became  his  duty  to  exercise  due  dill* 
gence  to  make  it  out  of  those  primarily 
boimd  for  its  payment 


A  bond  which  is  transferred  ss  collateral 
security  Is  put  under  the  dominion  of  the 
creditcMT,  to  make  his  claim  out  of  it.  His 
duties  in  respect  to  it  are  active.  He  is  to 
employ  reasonable  diligence  in  collecting  the 
money  on  the  security  and  applying  it  to  the 
principal  debt  Mulrhead  v.  Klrkpatricl^  21 
Pa.  St  237.  He  alone  is  empowered  to  re- 
ceive the  money  to  be  paid  upon  it  and  to 
control  it  in  order  to  protect  his  right  under 
the  assignment  Where  the  collateral  is  lost 
by  the  insolvency  of  the  debtor  in  the  collat- 
eral Instrument  through  the  supine  negli- 
gence of  the  creditor,  he  must  account  for 
the  loss  to  his  own  debtor.  Hanna  v.  Hel- 
ton, 78  Pa.  St  334. 

Carper  having  parted  with  all  his  right  of 
control  over  the  bond  which  he  transferred, 
Marshall  was  bound  to  employ  reasonable 
diligence  In  its  collection.  Colebrooke,  Col- 
Ut  Sec  (2d  Ed.)  }  114;  Lead.  Cas.  Bq.  pt  2, 
p.  312;  WUliams  v.  Price,  1  Sim.  &  S.  p.  681. 

The  doctrine  is  fully  stated  in  Wilson's 
Adm*r  v:  Barclay's  Ex'r,  22  Orat,  at  page 
641,  by  Judge  Staples,  as  follows:  'It  is 
clear,  as  a  general  rule,  the  assignee  must 
sue  the  maker  or  obligor  before  he  can  re- 
sort to  the  assignor.  This  rule  is  varied 
where  It  is  perfectly  manifest  a  suit  would 
be  wholly  unavailing.  It  is  equally  clear 
that  where  the  debt  which  has  been  assign- 
ed is  secured  by  a  specific  lien,  it  Is  the  duty 
of  the  assignee  diligently  to  enforce  such 
lien,  before  be  can  have  any  recourse  against 
the  assignor.  If  he  fails  to  pursue  this 
course,  it  is  incumbent  upon  him  clearly  to 
show  that  the  security  was  worthless,  and 
that  no  loss  or  damage  has  resulted  from  his 
lack  of  diligence." 

It  appears  that  this  bond  was  assigned  by 
Carper  to  Marshall  April,  1891.  Suit  was  not 
instituted  upon  it  until  the  latter  part  of  Oc- 
tober of  that  year,~a  term  of  the  circuit 
court  having  intervened,— and  judgment  was 
not  obtained  upon  it  until  October,  1883. 
Carper  testified  that  if  suit  had  been  brought 
promptly  on  that  bond,  the  whole  of  it 
would  have  been  made  out  of  the  obligors. 
It  may  be  that  no  loss  was  sustained,  and 
that  no  injury  was  occasioned  by  this  delay. 
It  may  be  that  the  obligors  had  no  other 
property  than  that  which  was  subjected  in 
the  proceedings  instituted  against  them.  But 
these  facts  do  not  appear  in  this  record,  and 
we  are  of  opinion  that  a  decree  should  not 
go  against  Carper,  the  assignor  or  transferr 
ror  of  the  bond  to  Marshall,  until  an  inquiry 
has  been  made  upon  this  subject 

Upon  the  whole  case,  we  are  of  opinion 
that  the  assignment  from  Carper  to  Marshall 
was  received  by  the  latter,  not  as  a  payment, 
but  as  a  means  of  payment  and  that  there 
was  no  error  in  the  appropriation  of  pay- 
ments made  by  the  circuit  court  except  in  so 
far  as  it  may  be  affected  by  the  result  of  an 
inquiry  to  ascertain  whether  any  loss  was 
sustained  by  Carper  by  reason  of  Marshall's 
failure  to  use  due  diligence  to  collect  the 
debt  assigned  to  him. 
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The  decree  complained  of  must  be  reTera- 
ed,  and  the  cause  remanded  to  the  circuit 
conrt,  with  instmctlons  to  direct  the  com- 
missioner to  inquire  and  report  what  loss,  if 
any,  Carper  sustained  by  reason  of  Mar- 
shall's failure  to  proceed  promptly  against 
those  liable  upon  the  bond  assigned  to  him. 
Any  loss  which  Carper  may  have  sustained 
by  reason  of  Marshall's  dealing  with  this 
collateral  is  to  be  set  off  against  the  bond  of 
$2,333.33  due  March  1,  1891;  and,  as  to  any 
balance  due  Marshall,  the  payments  are  to 
be  applied  as  in  the  reports  heretofore  made 
in  this  cause.  • 

(98  Va.  459) 

MITCHELL  et  al.  r.  WITT,  Judge. 

(Supreme  Court  of  Appeals  of  Virginia.     July 

5,  1900.) 

BLECTI0N&-C0NTESTS-COMM0N  COUNCIIr- 
JURISDICTION. 

Under  Code,  S  160,  proyiding  that  the  re- 
turns of  election  of  county,  corporation,  and  dis- 
trict officers  shall  be  subject  to  the  inquiry,  de- 
termination, and  judgment  of  the  court  of  the 
county  or  corporation  wherein  the  election  was 
held  on  complaint  of  an  undue  election  or  false 
return,  the  corporation  court  has  no  jurisdic- 
tion to  try  and  determine  contests  over  the 
election  of  members  of  the  common  council  of 
the  city,  but  only  such  officers  of  the  city  as 
correspond  to  the  officers  of  the  respective  coun- 
ties and  districts  of  the  state. 

Application  by  Thomas  W.  Mitchell  and 
others  for  a  writ  of  mandamus  commanding 
S.  B.  Witt,  as  judge  ofi  the  hustings  court  for 
the  city  of  Richmond,  to  set  aside  his  order 
dismissing  petitioner's  complaint,  and  to  hear 
and  determine  an  election  contest  on  its  mer- 
its.   Denied. 

William  L.  Royall,  for  petitioners.  L.  O. 
Wendenburg,  H.  M.  Smith,  and  Geo.  D.  Wise, 
for  respondent 

CARDWELL,  J.  Thomas  W.  Mitchell  and 
others  filed  their  petition  in  the  hustings 
court  for  the  city  of  Richmond;  alleging  that 
they  were  qnalifled  voters  of  Jackson  ward, 
in  the  city  of  Richmond;  that  on  the  24th 
day  of  May,  1900,  there  was  an  election  held 
in  the  city  for  general  city  officers,  and  for 
members  of  the  board  of  aldermen  and  com- 
mon council;  that  the  election  for  aldermen 
and  common  council  from  Jackson  ward  was 
an  undue  and  fraudulent  election,  and  re- 
sulted In  certain  parties  being  certified  as 
elected  to  the  board  of  aldermen  and  com- 
mon council  from  that  ward  who  were  not 
duly  elected.  After  reciting  that  a  large 
number  of  votes  which  had  been  cast  for 
certain  candidates  were  fraudulently  and 
falsely  counted  for  the  parties  to  whom  the 
certificates  of  election  were  given,  the  peti- 
tioners prayed  that  the  court  make  inquiry 
into  the  matter,  and  award  certificates  to  the 
parties  to  whom  they  rightly  belonged. 

The  candidates  to  whom  the  certificates 
were  awarded  by  the  commissioners  of  elec- 
tion appeared  in  court  in  answer  to  the  peti- 
tion, and,  each  for  himself,  filed  a  plea  to 


the  jurisdiction  of  the  court  to  hear  and 
pass  upon  the  complaint  of  the  petitioners, 
and,  the  case  coming  on  to  be  heard  upon 
the  plea,  the  judge  of  the  hustings  court  sus- 
tained the  plea,  and  dismissed  the  complaint 

The  case  is  before  us  upon  the  application' 
of  the  said  petitioners  for  a  writ  of  manda- 
mus, directed  to  the  judge  of  the  court  below, 
commanding  him  to  set  aside  his  said  order 
and  judgment  dismissing  petitioners'  com- 
plaint and  that  he  proceed  to  hear  and  de- 
termine the  contest  on  its  merits. 

It  is  contended  for  petitioners  that  they 
have  the  right  under  section  160  of  the  Code, 
to  make  their  complaint  to  the  judge  of  the 
court  below,  and  to  have  it  adjudicated  by 
him  upon  its  merits;  and  their  learned  coun- 
sel argues  here  that  if  the  members  of  the 
common  council  of  the  city  of  Richmond  are 
officers,  it  is  conclusive  that  it  was  the  duty 
of  the  judge  below  to  hear  and  decide  their 
complaint  upon  its  merits. 

The  inquiry  does  not  stop  there,  for  it  may 
be  conceded  that  members  of  the  common 
council  are  in  a  certain  sense  officers,  and 
still  the  question  is,  are  they  such  officers  as 
are  referred  to  and  embraced  within  the  pro- 
visions of  section  160  of  the  Code?  This 
question  is  to  be  determined  by  a  construc- 
tion of  that  section,  read  in  connection  with, 
and  in  the  light  of,  all  other  statutes  in  force 
which  are  in  pari  materia,  viz.  sections  106 
and  1030  of  the  Code. 

Statutes  which  are  not  inconsistent  with 
one  another,  and  which  relate  to  the  same 
subject-matter,  are  in  pari  materia,  and 
should  be  construed  together,  and  effect  be 
given  to  them  all,  although  they  contain  no 
reference  to  one  another,  and  were  passed 
at  different  times.  Especially  should  effect 
be  given,  if  possible,  to  statutes  in  pari  ma- 
teria enacted  at  the  same  session  of  the  leg- 
islature. 25  Am.  &  Eng.  Bnc.  Law,  811,  and 
the  numerous  authorities  there  cited. 

There  is  no  exception  to  the  universality 
of  this  rule.    Id.,  note  on  page  313. 

Sections  106,  160,  and  1030  were  adopted 
into  the  Code  of  1887,  and  are  to  be  con- 
strued by  the  rule  stated. 

Section  160  provides  that  the  returns  of 
election  o0  county,  corporation,  and  district 
officers  shall  be  subject  to  the  inquiry,  deter- 
mination, and  judgment  of  the  court  of  the 
county  or  corporation  wherein  the  election 
was  held,  upon  the  complaint  of  15  or  more 
qualified  voters  of  such  county,  corporation* 
or  district  of  an  undue  election  or  false  re- 
turn. It  then  provides  as  to  how  the  plead- 
ings are  to  be  made  up,  how  proof  may  be 
taken,  how  and  when  the  case  may  be  heard, 
and  that  in  judging  of  such  election  or  re- 
turn, the  court  shall  proceed  on  the  merits 
thereof,  and  decide  the  same  according  to  the 
constitution  and  laws.  The  section  then  con- 
cludes as  follows:  "When  the  contest  is  de- 
cided, a  certificate  of  election  shall  be  grant- 
ed to  the  successful  party,  unless  he  shall 
have  already  received  one.  If,  however,  the 
court  shall  be  of  the  opinion  that  there  has 
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been  no  valid  election  of  any  person,  the 
proceedings  shall  be  In  conformity  with  sec- 
tion one  hundred  and  six.*' 

Section  106  provides  that,  when  a  vacan- 
cy occurs  In  any  county,  corporation,  or  dis* 
trict  oflke,  the  same  shall  be  filled  by  the 
court  of  the  county  or  corporation  In  which 
it  occurs,  or  the  Judge  thereof  in  vacation; 
when  In  the  office  of  clerk  of  the  circuit 
court,  by  such  circuit  court  or  judge  there^ 
of  in  vacation;  when  in  the  office  of  the 
chancery  court  of  the  city  of  Richmond, 
by  the  said  court,  etc.;  when  in  the  office 
of  sheriff  of  said  city,  by  the  circuit  court 
thereof;  when  in  the  office  of  a  corpora- 
tion or  hustings  court  clerk  or  attorney  for 
the  commonwealth,  by  the  corporation  or 
hustings  court  of  such  city,  etc.  The  term 
of  office  of  any  officer  appointed  under  this 
section  shall  commence  as  soon  as  be  shall 
qualify,  and  continue  for  the  unexpired  term 
of  such  office;  provided,  further,  when  a  va- 
cancy occurs  in  a  corporation  office,  and  the 
charter  of  such  corporation  prescribes  the 
mode  of  filling  such  vacancy,  the  vacancy 
shall  be  filled  in  the  mode  so  prescribed. 

It  is  needless  to  cite  authority  for  holding 
that  no  court  can  be  said  to  have  jurisdic- 
tion to  hear  and  determine  a  matter  in  con- 
troversy when  the  power  to  execute  its 
judgment  is  wanting. 

Spelling,  in  his  work  on  Extraordinary  Re- 
lief (volume  2,  §  1377),  says:  "It  is  well  set- 
tled, as  a  fundamental  principle  of  the  law 
of  mandamus,  that  courts  will  not  grant 
this  extraordinary  remedy  where  to  do  so 
would  be  fruitless  and  unavailing.  If  it  ap- 
pear that  the  writ  would  be  ineffectual  to 
accomplish  the  object  in  view,  either  from 
the  want  of  power  on  the  part  of  the  re- 
spondent to  perform  the  act  required,  or  on 
the  part  of  the  court  granting  the  writ  to 
compel  its  performance,  the  court  will  re- 
fuse to  Interfere."    High,  Bxtr.  Rem.  f  252. 

From  any  point  of  view  that  may  be  tak- 
en of  section  160  of  the  Code,  when  read  in 
connection  with  section  106,  the  respondent 
in  this  cause  is  without  jurisdiction  to  hear 
and  determine  the  matters  complained  of 
by  the  petitioners;  for  to  do  so  would  be 
fruitless  and  unavailing.  It  is  true  that 
section  160  provides  that,  when  the  contest 
la  decided,  a  certificate  of  election  shall  be 
S^ranted  to  the  successful  party,  etc.;  but, 
were  such  certificate  awarded  in  this  case, 
It  would  be  wholly  ineffectual,  as  the  hold- 
er of  it,  upon  presenting  it  to  the  board  of 
aldermen  or  common  council  of  the  city,  as 
the  case  might  be,  would  be  met  with  the 
response  that  the  council  was  by  express 
authority,  under  section  1030,  tne  judge  of 
the  election,  qualification,  and  returns  of  its 
members;  and,  if  the  judgment  should  be 
that  there  had  been  no  valid  election  in  Jack* 
son  ward  of  any  person  to  the  common  conn- 
cily  it  would  likewise  be  fruitless  and  un- 
availing, as  section  106  of  the  Code  makes 
no  provision  for  filling  the  vacancy. 

It  will  not  be  claimed  that  authority  any* 
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where  exists  for  respondent  to  fill  by  ap- 
pointment a  vacancy  in  the  common  council 
of  the  city  adjudged  by  him  to  exist.  On 
the  contrary,  the  statute,  as  we  shall  pres- 
ently see,  confers  this  power  expressly  up- 
on the  common  council.  It  is  obvious,  there- 
fore, that  it  was  not  the  legislative  intent 
to  include  within  the  provisions  of  section 
160  members  of  the  common  council  of  a 
city,  but  only  such  officers  of  the  city  as 
corresponded  to  the  officers  of  the  respec- 
tive counties  and  districts  of  the  state,  viz. 
sheriff,  treasurer,  clerks,  attorney  for  the 
commonwealth,  etc.  When  the  legislature 
came  to  legislate  generally  upon  the  govern- 
ment of  cities  and  towns,  it  provlaed  by  sec- 
tion 1030  that  'the  council  shaU  judge  of 
the  election,  qualification  and  returns  of  its 
members;  may  fine  them  for  disorderly  be- 
havior, and  with  the  concurrence  of  two- 
thirds  of  its  members,  expel  a  member;  and 
if  any  member  returned  be  disqualified  or 
expelled  a  new  election  to  fill  the  vacancy 
shall  be  held  at  the  same  place,  on  such  day 
as  the  council  may  prescribe." 

loese  sections  do  not  conflict,  nor  are  they 
inconsistent  with  each  other.  One  (section 
160)  gives  the  court  jurisdiction,  upon  a 
proper  petition,  of  all  contests  over  corpora- 
tion officers,  and  the  other  (section  1030)  em- 
powers and  authorizes  the  council  Itself  to 
adjudicate  all  questions  as  to  election  of  its 
members. 

Whether  the  allegation  of  petitioners  that 
the  candidates  for  the  common  council  in 
Jackson  ward,  at  the  election  of  May  24th 
last,  cannot  obtain  their  rights  by  a  con- 
test before  the  council  be  true  or  not,  sec- 
tion 1030  specifically  prescribes  this  as  their 
remedy,  and,  if  it  be  ineffectual,  it  is  not 
the  fault  of  the  statute;  and  this  court  is 
without  authority  to  issue  its  writ  of  man- 
damus to  compel  the  honorable  judge  of 
the  hustings  court,  the  respondent  here,  to 
take  jurisdiction  and  decide  upon  the  com- 
plaint as  he  rightly  held  that  he  was  with- 
out power  to  do  so.  King  William  Justices 
V.  Munday,  2  Leigh,  166;  Page  T.  Clopton, 
30  Grat  416. 

The  mandamus  prayed  for  must  therefore 
be  denied. 


(98  Va.  499) 
EUBANK  et  al.  v.  BOUGHTON. 
(Supreme  Oourt  of  Appeals  of  Virginia.    July 
6.  1900.) 

MANDAMUS— SCHOOL  TRUSTBBS  —  DBTBRMIN- 
INO  COLOR  OP  SCHOOL  CHILDREN-JUDICIAL 
DISCRBTION--DEGISION  OF  BOARD— APPEAL 
TO  COUNTY  SUPBRINTBNDBNT. 

1.  Under  Code,  H  1466,  14d2,  providing  that 
white  and  colored  persons  shall  be  taught  in 
separate  schools,  and  malting  it  tiie  duty  of 
school  trustees  to  enforce  the  school  laws  and 
regulations.  It  is  the  duty  of  the  board  to  as- 
sign white  children  to  schools  for  white  chil- 
dren, and,  when  any  question  arises  as  to  tht 
color  of  a  particular  applicant,  they  are  to  de- 
termine it,  and  courts  will  not  interfere  by 
mandamus  to  control  their  determination. 

2.  Mandamus  will  not  lie  to  compel  a  board 
of  school  trustees  to  receive  into  a  school  for 
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white  children  one  whom  they  hare  decided  b 
a  negro,  within  06de,  %  49,  declaring  every 
person  having  one-fonrth  of  negro  blood  to  be 
a  colored  person,  since  petitioner  has  a  right 
of  appeal  from  the  decision  of  the  board,  un- 
der Oode,  S  1439,  subd.  8,  giving  the  county 
superintendent  of  schools  jurisdiction  to  decide 
finally  all  complaints  concerning  the  acts  of 
any  persons  connected  with  the  school  system 
within  his  bounds. 

Error  to  circnit  court.  King  and  Queen 
county. 

Application  by  George  Boughton  for  a 
writ  of  mandamus  to  compel  Eubank,  La- 
tane,  and  Desbazo,  district  school  trusteea, 
to  receive  his  son  into  a  school  set  apart  for 
white  children.  From  an  order  directing  the 
issuance  of  the  writ,  the  trustees  bring  error. 
Reversed. 

Claggett  B.  Jones,  for  plaintiffs  in  error. 
Isaac  Diggs,  for  defendant  in  error. 

KEITH,  P.  George  Boughton  filed  his  pe- 
tition in  the  circuit  court  of  King  and  Queen 
county  praying  for  a  mandamus  upon  Eu- 
bank, Latane,  and  Deshazo,  district  school 
trustees  for  StevensviUe  district,  in  said 
county,  in  which  he  states  that  he  is  a  voter, 
a  taxpayer,  and  head  of  a  family,  with  two 
children  between  the  ages  of  5  and  20  years, 
who  reside  with  him  in  the  district  and 
county  aforesaid;  that  he  and  his  wife  and 
children  are  white,  and  his  children  are  enr 
titled  to  attend  the  public  free  school  for 
white  children,  but  that  they  have  been  re- 
fused admission  by  the  trustees;  and  be 
therefore  prays  for  a  mandamus  directed  to 
the  trustees  above  named  to  compel  them  to 
receive  his  son  into  the  school  set  apart  for 
white  children.  The  trustees  answered,  say- 
ing that  in  the  exercise  of  their  discretion 
they  had  refused  to  grant  the  request  of  pe- 
titioner, because  they  were  informed  and  be* 
lieved  t^at  the  child  of  petitioner  is  a  negro, 
and  to  permit  him  to  attend  the  school  for 
white  children  would  not  only  materially  in- 
terfere with  its  prosperity  and  eflaciency, 
but  in  their  judgment  would  destroy  It 

Upon  the  issue  thus  made  testimony  was 
taken,  and  the  circuit  court  being  of  opinion 
that  it  established  the  fact  that  petitioner's 
son  "has  not  one-fourth  of  negro  blood  in 
him,'*  and  Is  therefore  a  white  person,  award- 
ed the  writ  of  mandamus.  This  judgment  is 
before  us  upon  a  writ  of  error. 

The  writ  of  mandamus  is  the  appropriate 
moans  of  compelling  the  performance  by  a 
public  officer  of  a  duty  which  is  either  im- 
posed upon  him  by  some  express  enactment 
or  necessarily  results  from  the  office  which 
he  holds.  It  does  not  lie  in  any  matter  re- 
quiring official  judgment  or  resting  in  sound 
discretion;  for  in  such  a  case  the  court  can 
do  no  more  than  compel  the  officer  to  exercise 
his  function  according  to  some  discretion 
when  he  has  refused  or  neglected  to  act  at 
all.  By  it  an  inferior  court  may  be  directed 
to  bear  a  case,  but  the  decision  to  be  render- 
ed cannot  be  affected.    Spell.  Extr.  Relief,  H 


1482t  1488;  Tliiirston  r.  Hndglns,  93  Va.  784, 
20  a  B.  960. 

Section  1402  of  the  CMe  provides,  among 
other  things^  ''that  white  and  colored  per- 
sons shall  not  be  taught  in  the  same  schools 
but  in  separate  schools  under  the  same  gen- 
eral regulations  as  to  management  osefol- 
ness  and  efficiency." 

Section  1466  makes  it  one  of  th^  duties  of 
the  boards  of  school  trustees  'to  explain  and 
enforce  the  school  laws  and  regulations.'* 
When,  therefore,  application  was  made  to 
the  board  to  admit  to  a  white  school  the  son 
of  petitioner,  it  became  at  once  the  dnty  of 
the  board  to  ascertain,  before  granting  or 
refusing  the  request  whethor  the  child  of 
petitioner  was  a  white  person  or  a  negro,— 
that  is  to  say,  whether  he  had  more  than 
one-fourth  of  negro  blood;  for  tiiat  la  the 
test  established  by  section  49  of  the  Code, 
which  declares  that  "every  person  haring 
one-fourth  or  more  of  negro  blood  shall  be 
deemed  a  colored  person." 

It  Is  th^  duty  of  the  board  to  assign  wliite 
children  to  schools  for  white  children,  and  It 
is  none  the  less  their  duty  to  assign  colored 
children  to  the  schools  for  colored  children. 
When  the  question  arises  as  to  the  color  of 
a  particular  applicant  the  board  must  take 
evidence,  and  make  such  disposition  of  the 
matter  as  shall  deem  right  Here,  then.  Is  a 
duty  which  calls  for  the  exercise  of  judicial 
discretion.  It  is  true  that  when  the  fact  la 
ascertained  the  duty  is  plain.  When  the 
status  of  the  applicant  is  fixed  by  the  judg- 
ment upon  the  evidence,  the  law  Itself  as- 
signs him  to  the  proper  school.  The  law  baa 
seen  fit  to  confide  the  determination  of  the 
question  to  a  board  of  school  trustees,  and 
the  discharge  of  the  duty  thus  imposed  upon 
the  board  involves,  as  we  have  seen,  the  ex- 
ercise of  a  judicial  discretion,  and  the  court 
cannot  control  its  exercise.  But  the  deci- 
sion of  the  board  is  not  flnaL  If  petitioner 
felt  himself  a^rieved  by  its  acth>n,  he  had, 
under  subdivision  8  of  section  1489  of  the 
Code,  a  right  of  appeal  to  the  county  super- 
intendent of  schools,  who  is  given  jurisdic- 
tion to  "decide  finally  all  appeals  or  com- 
plaints concerning  the  acts  of  any  persona 
connected  with  the  school  system  within  his 
bounds,  unless  the  matters  in  question  ar« 
properly  referable  to  other  authorities."  So 
there  are  two  grounds  upon  which  the  jndg 
ment  complained  of  must  be  reversed.  It 
undertakes  to  control  the  official  judgment 
of  the  board  of  trustees  in  the  exercise  of  a 
discretionary  power  specially  confided  to 
them  by  the  statute,  and  because  the  peti- 
tioner is  given  a  remedy  by  appeal  to  the 
county  superintendent 

"Where  a  party  aggrieved  by  the  action  of 
a  board  of  school  directors  has  an  adequate 
remedy  by  appeal  to  the  county  superin- 
tendent he  is  not  entitled  to  a  writ  of  manda- 
mus." Spell.  Eittr.  Relief,  S  1446;  Marshall 
V.  Sloan,  36  Iowa,  446;  Bamett  v.  Directors^ 
73  Iowa,  134,  34  N.  W.  780;  HltcheU  ▼.  WItl 
(Ya4  86  8.  B.  628. 
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For  tbe  foregoing  leaaons,  we  are  of  o^n- 
ion  that  the  judgment  of  the  circuit  court 
must  be  reversed,  with  costs. 


(98  Va.  445) 

ANDREWS  r.  EOANOKB  BLDG.  ASS'N  4b 
INV.  CO. 

(Supreme  Oourt  of  Appeilli  of  YirgSnia.    July 
5,  1900.) 

BUIIiDINO  AND  LOAN  ASSOCIATIONS  —  WITH- 
DRAWING  MBMBSR  — RIGHTS— ACTION  ^AC- 
CRUAL —  LIMITATIONS  —  RECBIVKRS  —  DIS- 
SOLUTION. 

1.  Since  a  suit  by  a  withdrawing  member  of 
a  building  and  loan  association  to  recorer  the 
withdrawal  Tahie  of  hia  stock  does  not  accrue 
until  there  is  a  sufficient  fund  in  the  hands 
of  the  association  applicable  for  that  purpose, 
a  suit  by  such  member  co  have  a  receiver  ap- 
pointed, and  to  wind  up  the  affairs  of  the  as- 
sociation, is  not  barred  by  limitations,  where 
no  fund  ever  existed,  since  his  withdrawal,  out 
of  which  his  claim  could  have  been  recovered 
by  suit. 

2.  Where,  after  notice  of  withdrawal  was 
given  by  a  member  of  a  building  association, 
but  before  such  notice  became  effective,  the 
association  changed  its  by-laws,  by  which  one- 
fourth  of  the  amount  paid  in  by  holders  of  in- 
stallment stock  was  set  apart  for  the  purpose 
of  paying  withdrawals,  so  that  the  installment 
stock  was  converted  into  paid-up  stock,  leaving 
no  stock  from  which  a  fund  could  be  raised 
for  the  payment  of  withdrawals,  such  with- 
drawing member  was  entitled  to  the  appoint- 
ment of  a  receiver  for  the  association*  and*  if 
necessary,  to  wind  up  its  affairs. 

Appeal  from  corporation  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Suit  by  W.  K.  Andrews  against  the  Ro* 
anoke  Bnildlng  Association  &  Investment 
Company  for  a  receiver  and  to  wind  up  its 
affairs.  From  an  order  sustaining  a  demur- 
rer to  the  complaint,  plaintiff  appeals  Re- 
versed. 

8.  Hamilton  Graves,  for  appellant  Cocke 
&,  Glasgow,  for  appellee. 

KEITH,  F.  Appellant  Instituted  his  suit 
in  the  hustings  court  of  the  city  of  Roanoke, 
on  behalf  of  himself  and  all  other  creditors 
of  the  appellee  on  the  80th  of  September, 
1808,  In  which  he  states  that  he  Is  the  owner 
of  10  shares  of  the  stock  of  the  company, 
upon  which  he  had  paid  $500  in  monthly  in- 
stallments of  $10  each;  that  on  the. 20th  of 
April,  1893,  he  gave  notice  of  withdrawal  to 
the  company  in  due  form;  that  under  the  by- 
laws, as  they  then  existed,  his  notice  did  not 
become  effective  until  the  20th  of  the  ensuing 
Hay;  that  on  the  15th  day  of  April,  1803,  at 
a  meeting  of  the  stockholders,  a  change  was 
made  In  the  by-laws,  the  effect  of  which  was 
to  create  a  specific  sum  out  of  which  with- 
drawals could  be  paid,  which  was  limited  to 
one-quarter  of  the  amount  paid  into  the  asso- 
ciation by  the  holders  of  Installment  stock; 
that  as  of  May  15,  1893,  there  were  in  exist- 
ence 1,643  shares  of  Installment  stock,  month- 
ly payments  upon  which  would  have  produced 
something  more  than  $400;  that  a  number  of 
said  shares  have  been  paid  for  and  discharg- 


ed, and  the  residue  have  aU  been  converted 
Into  paid-upt  stock  under  the  amendments  of 
the  by-laws  of  May  15,  1893,  With  the  excep- 
tion of  22  shares,  for  which  notice  of  with- 
drawal had  been  filed  prior  to  May  15,  1893, 
and  of  which  the  shares  of  appellant  consti* 
tute  a  part;  that  at  a  regular  annual  meeting 
of  the  stockholders,  held  on  the  15th  of  April, 
1898^  further  amendments  to  the  charter  and 
changes  in  the  by-laws  were  proposed,  and 
to  that  end  a  petition  was  presented  to  the  . 
Judge  of  the  hustings  court,  who  entered  an 
order  as  of  the  19th  of  July,  1898,  making  the 
amendments  asked  for,  by  virtue  of  which, 
whenever  there  happens  to  be  as  much  as  $500 
in  the  treasury,  the  company  notifies  Its  stock- 
holders, and  invites  bids  from  them,  the  mem- 
ber offering  the  largest  number  of  shares  of 
stock  to  be  canceled  for  the  least  amount  of 
money  being  accepted.  It  appears  that  there 
is  not,  and  never  has  been,  in  the  treasury 
of  the  company,  a  fund  applicable  to  the  de- 
mands of  the  appellant;  nor  can  there  be  in 
the  future,  since  there  are  no  longer  any  con- 
tributing members. 

There  are  other  averments  of  fact  in  the 
.  bill,  the  tendency  of  which  are  to  strengthen 
the  position  of  the  appellant,  but  enough  has 
been  said  to  enable  us  properly  to  present  our 
conclusions  with  respect  to  the  law  of  the 
case. 

The  defendant  demurred,  and  also  filed  a 
plea  of  the  statute  of  limitations,  setting  forth 
that  the  cause  of  action  did  not  arise  within 
three  or  five  years  before  the  institution  of 
^e  suit. 

The  position  occupied  by  a  withdrawing 
member  of  a  building  association  is  not  very 
clearly  defined  by  the  authorities.  It  is  said 
that  he  is  not  In  all  respects  a  creditor,  for, 
if  that  were  so,  he  might  get  Judgment,  issue 
an  execution,  acquire  a  lien  upon  real  estate, 
and  subject  the  personalty  of  the  association, 
to  the  prejudice  of  other  creditors.  He  is  no 
longer  a  member  of  the  association,  so  far  as 
his  right  to  participate  in  its  management  and 
control  is  concerned.  He  has  no  right  of  ac- 
tion against  the  company  until  a  fund  accrues 
out  of  which,  In  accordance  with  the  charter 
and  by-laws  of  the  company,  his  debt  should 
be  paid;  and,  as  it  appears  from  the  aver- 
ments of  this  bill  that  no  such  fund  existed  at 
any  time  In  this  case,  it  would  seem  that  the 
right  of  action  has  never  accrued  to  him  as 
a  creditor.  If  this  be  true,  then  it  follows 
that  his  right  to  sue  is  not  affected  by  the 
statute  of  limitations;  but,  if  he  is  to  be  re- 
garded only  as  a  creditor,  he  is  still  out  of 
court,  because  there  was  no  right  of  action 
which  entitled  him  to  be  in  court  A  member 
of  such  an  association  must,  upon  withdraw- 
al, retain  some  relation  to  the  company,  grow- 
ing out  of  his  membership,  other  than  that  of 
creditor.  It  seems  to  us  that  by  so  much  as 
he  falls  short  of  being  clothed  with  the  rights 
of  a  creditor,  by  so  much  there  must  remain 
in  him  the  residuum  of  his  rights  as  a  mem- 
ber; otherwise,  as  in  the  case  at  bar,  he 
could  not  sue  as  a  creditor*  because  there  was 
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no  fond  oat  of  which  his  debt  could  be  paid* 
and  the  company,  by  its  dereliction  of  duty, 
would  deny  all  redress  If  he  Is  not  permitted 
to  seek  a  remedy  in  his  capacity  as  stockhold- 
er. These  propositions  seem  to  be  supported 
by  authority. 

In  Heinbokel  v.  Association,  58  Minn.  d40, 
58  N.  W.  1050,  25  L.  R.  A.  216,  the  supreme 
court  of  Minnesota  held  that  a  member  of 
an  association  who  has  brought  himself 
•  within  the  rules  by  notice  of  withdrawal 
cannot  bring  an  action,  and  take  judgment 
against  the  association,  when  there  is  no 
money  In  the  treasury  legally  applicable  to 
the  payment  of  his  claim.  To  the  same  ef- 
fect, see  Engelhardt  t.  Association,  148  N.  Y. 
281,  42  N.  E.  710,  35  L.  R.  A.  289. 

In  support  of  the  position  that  a  with- 
drawing member  has  not  lost  all  of  his  right 
or  interest  as  such  in  the  association,  there 
are  numerous  decisions  and  the  authority  of 
respectable  text  writers. 

•*The  right  of  members  to  presently  with- 
draw deposits  is  practically  limited  to  funds 
on  hand,  and  the  withdrawing  member  must 
show  that  there  are  funds  for  that  purpose 
before  he  can  enforce  his  demand;  but  it  is 
an  abuse  of  discretion  for  the  directors  to 
Inrest  the  entire  funds  in  real  estate,  so  as 
to  leave  none  applicable  to  the  payment  of 
withdrawing  members,  and  thus  defeat  their 
rights.  When  notice  of  withdrawal  is  given 
the  association,  it  should  arrange  the  dispo- 
sition of  its  receipts  so  as  to  meet  its  pay- 
ments when  due.  While  the  right  to  with- 
draw is  only  grantable  out  of  funds  des- 
ignated for  that  purpose,  it  is  not  intended 
that  rightful  lack  of  funds  shall  defeat  the 
right  as  against  the  members.  So,  if  the 
association  is  solvent,  and  a  member  gives 
notice  of  withdrawal,  and  the  notice  had  ma- 
tured before  the  association  is  being  wound 
up,  he  is  entitled  to  be  paid  out  of  the  as- 
sets, after  outside  creditors,  in  priority  to 
those  members  who  had  not  given  notice, 
notwithstanding  the  fact  that,  after  he  had 
given  the  notice,  there  were  no  funds  for 
payment  The  intention  of  the  rule  is  to 
prevent  the  application  of  the  funds  to  with- 
drawals to  such  an  extent  that  its  operations 
will  be  crippled;  and,  when  it  winds  up,  the 
reason  of  the  rule  does  not  apply,  which 
readily  defeats  the  application  of  the  rale 
itself."    Thomp.  Bldg.  Ass'ns,  c.  8.  §  13. 

It  is  said  in  End.  Bidg.  Ass'ns  (2d  Ed.)  S 
514,  where  the  demands  of  all  the  members 
of  such  a  corporation  cannot  be  paid  in  full, 
there  are  ordinarily  several  classes  advan- 
cing contradictory  claims,  "to  wit,  members 
who  have  given  notice  of  withdrawal,  and 
the  period  of  whose  required  notice  may 
have  expired  before  the  proceedings  to  wind 
up  were  instituted,  and  members  who  have 
given  no  such  notice.  •  •  ♦  The  tendency 
of  the  English  courts,  whilst  recognizing  that 
a  withdrawing  member  is  not  a  'creditor*  of 
the  association  in  the  ordinary  sense  of  the 
word,  has  been  to  allow  them  a  preference 
supposed  to  be  based  in  the  rules  of  the  so- 


ciety over  those  who  have  given  no  with- 
drawal notice.'* 

In  Sibun  t.  Pearce,  44  Ch.  Dlv.  854^  Llnd- 
ley,  L.  J.,  says,  of  the  position  of  one  who 
has  given  notice  of  withdrawal,  but  has  not 
received  payment:  "That  he  is  not  an  ordi- 
nary creditor  is  plain.  He  cannot  come  Into 
competition  with  outside  creditors.  On  the 
other  hand,  as  between  himself  and  the  con- 
tinuing members,  he  Is  entitled  to  be  paid 
the  amount  due  to  him  before  they  can  di- 
vide the  assets.  In  that  sense  he  is  a  cred- 
itor, though  he  cannot  take  part  in  the  af- 
fairs of  the  society.'* 

We  have  seen  that  a  withdrawing  member 
cannot  sue  until  a  sufficient  fond  is  accnma- 
lated  by  the  society  to  meet  his  demand,  for 
until  that  event  has  happened  he  has  no 
right  of  action,  and  it  is  well  established  that 
the  statute  of  limitations  does  not  begin  to 
run  until  the  right  of  action  accrues.  We 
have  seen  that  it  is  the  duty  of  the  associa- 
tion to  set^part  a  fund  to  meet  its  obligation 
to  withdrawing  members,  and  it  conclusive- 
ly appears  from  the  bill  under  consideration 
that  this  duty  in  this  instance  has  not  been 
performed,  and  that  the  coarse  taken  by  the 
stockholders  precludes  the  possibility  that 
appellant  can  obtain  relief  from  that  source. 

The  prayer  for  relief  asks  the  appointment 
of  a  receiver,  and,  if  need  be,  the  winding  up 
of  the  affairs  of  the  company.  This  prayer, 
upon  the  facts  presented  by  the  bill,  is  suf- 
ficient to  entitle  the  appellant  to  the  relief 
which  he  seeks,  if,  upon  a  hearing  on  the 
merits,  he  is  able  to  establish  by  proof  the 
ease  which  he  has  made  in  the  pleadings. 

The  decree  of  the  hustings  court  mast  be 
reversed,  and  the  cause  remanded  to  be  far- 
ther proceeded  in  in  accordance  with  the 
views  expressed  in  this  opinion. 


(»  8.  C.  117) 

DE  rX)ACH  et  at.  v.  SARRATT. 

(Supreme  Court  of  South  Carolina.     July  S. 

1000.) 

BXECUTORS  AND  ADMINISTRATORS  —  MAI/AD- 

MINISTRATION— COSTS— CLAIMS— ORDER 

OP  PAYMENT-COMPENSATION. 

1.  Where  administrators  voluntarily  place  a 
fund  belonging  to  their  decedent's  estate  out 
of  their  hands  and  beyond  their  control,  they 
will  be  held  liable  for  the  costs  of  proceedings 
supplementary  to  execntion  instituted  by  a 
judgment  creditor  of  the  decedent  to  subject 
such  fund  to  the  payment  of  liis  judgment.-- 
such  proceeding  being  rendered  necessary  by 
reason  of  the  failure  of  the  administrators  to 
properly  administer  the  estate;  and,  in  case 
such  costs  cannot  be  collected  from  the  admin- 
istrators, the  judgment  creditor  may  recover 
his  costs  from  the  fund  before  it  is  applied  to 
the  payment  of  his  judgment. 

2.  Under  Rev.  St.  1803,  f  2048,  providing 
that  the  funeral  expenses  and  expenses  of  the 
last  illness  of  a  deceased  person  shall  be  first 
paid,  in  the  administration  of  his  estate,  it  is 
proper  for  the  court,  in  proceedings  supplemen- 
tary to  an  execution,  brought  to  subject  a  fund 
belonging  to  the  estate  of  a  deceased  person  to 
the  payment  of  a  judgment  against  the  dece- 
dent, on  which  an  execution  was  returned  on- 
satisfied  during  the  lifetime  of  the  judgment 
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debtor,  to  proYide  that  the  funeral  expenses 
and  expenses  of  the  last  illness  shall  be  paid 
before  the  fond  is  applied  to  the  payment  of 
the  judgment. 
3.  Administrators  indorsed  a  check  given  in 

Sayment  of  life  insurance  on  the  life  of  their 
ecedent  to  one  who  collected  the  check  and 
deposited  the  proceeds  in  his  own  name,  as 
trustee.  Held,  that  the  administrators  never 
received  or  paid  out  the  money,  so  as  to  en- 
title them  to  commissions  thereon. 

Appeal  from  common  pleas  circuit  court 
of  Cherokee  county;  George  W.  Gage, 
Judge. 

Action  by  Elizabeth  De  Loach  and  anoth- 
er against  A.  A  Sarratt  There  was  a  Judg- 
ment in  favor  of  plaintiffs,  and  on  the  re- 
turn of  an  execution  unsatisfied,  and  after 
the  death  of  the  judgment  debtor,  plaintiffs 
applied  for  an  order  in  proceedings  supple- 
mentary to  execution  for  the  purpose  of  sub- 
jecting a  fund  belonging  to  the  estate  of 
the  deceased  judgment  debtor,  in  the  hands 
of  P.  G.  Stacey  and  others,  administrators, 
to  the  payment  of  the  judgment  From  an 
order  made  in  such  proceedings,  the  judg- 
ment creditors  appeal    Modified. 

The  following  is  a  copy  of  the  order  com- 
plained of: 

"On  7th  August  1800.  I  made  an  order 
designating  Arthur  L.  Gaston,  Esq.,  to  ex- 
amine one  F.  G.  Stacey,  of  Gaffney,  concern- 
ing certain  property  belonging  to  the  estate 
of  A.  A.  Sarratt  deceased,  and  alleged  to 
l>e  in  his  possession.  The  order  was  made 
pursuant  to  section  314  of  the  Code  of  Gvil 
Procedure.  The  examination  was  had,  and 
a  report  made  to  me.  On  the  coming  in 
thereof,  the  plaintiffs  applied  for  an  ex  parte 
order  directing  the  payment  of  the  funds 
in  Stacey's  hands  over  to  them  on  their 
judgment  I  did  not  make  the  order  then, 
but  gave  notice  to  the  attorneys  of  S.  G. 
and  W.  J.  Sarratt  administrators  of  defend- 
ant and  to  the  attorney  of  Stacey,  that  I 
would  hear  the  plaintiff's  motion,  at  Chester, 
on  25th  August  1809.  On  that  day  the  mo- 
tion was  heard,  and  it  was  resisted  by  the 
attorneys  for  Stacey  and  the  Sarratts.  Pend- 
ing the  hearing  of  that  motion,  and  before 
the  attorneys  resisting  the  same  had  no- 
tice of  it  they  gave  notice  that  they  would 
move  before  me,  at  Spartanburg,  on  5th  Sep- 
tember, to  set  aside  the  order  of  7th  August 
and  the  proceedings  had  before  Arthur  L 
Gaston  thereunder.  The  grounds  of  that 
motion  were  argued  on  25th  August  and 
have  been  considered.  The  order  of  7th 
August  was  directed*  to  be  served  on  the 
parties  in  interest  and  it  was  served  on  S. 
G.  Sarratt  and  W.  J.  Sarratt  administrators, 
and  on  F.  G.  Stacey;  and  they  all  appeared 
before  the  referee  and  before  us  oy  counsel. 
The  facts  are  fully  stated  in  the  report  of 
A.  L.  Gaston,  Esq.,  referee,  and  I  shall  not 
repeat  them  here,  but  only  affirm  his  find- 
ings, except  where  modified.  It  was  admit- 
ted at  the  hearing  that  the  plaintiffs'  judg- 
ment for  some  $10,000  against  A.  A.  Sarratt 
was  the  oldest  against  the  estate,  and  tnat 


there  was  only  one  other,  junior  thereto, 
for  some  $260,  belonging  to  Beauregard  Go- 
ings. It  was  also  conceded  that  A.  A  Sar- 
ratt left  a  family  of  some  ten  children,  of 
whom  six  are  minors,  and  that  they  all  re- 
side in  Cherokee. 

*'At  the  hearing  before  me  on  25th  August 
the  witness  F.  G.  Stacey  asked  leave,  by 
formal  notice,  to  commence  an  action,  mak- 
ing all  claimants  parties,  to  settle  the  right 
to  have  the  fund  in  his  hand.  I  see  no 
warrant  in  the  statute  for  this  demand,  and 
this  is  a  statutory  proceeding.  Stacey  does 
not  deny  the  possession,  nor  does  he  claim 
any  interest  in  tne  property.  See  section 
319,  Code.  Besides,  the  administrators  are 
practically  parties  to  this  proceeding.  The 
order  was  served  on  them.  They  have  ap- 
peared along  with  Stacey,  and  have  been 
heard. 

"The  most  serious  difficulty  I  have  had  is 
this:  Ought  the  fund  in  Stacey's  hands  to 
be  paid  by  him  to  the  administrators,  to  be 
administered  according  to  section  2048»  Rev. 
St.  1893,  or  ought  the  provisions  of  section 
314  of  the  Code  be  complied  with  and  en- 
forced? The  administrators  once  had  this 
money,  for  they  indorsed  the  check.  The 
money  was  deposited  with  Stacey,  not  for 
the  trusts  of  A.  A.  Sarratis  estate,  but  in 
trust  for  S.  G.  Sarratt  and  W.  J.  Sarratt. 
This  money  is  liable  for  the  payment  of 
plaintiffs'  judgment  It  would  be  liable  if 
the  administrators  had  it  But  the  admin- 
istrators demand  It  for  administration  ac- 
cording to  the  statute;  that  is,  to  receive 
their  commissions,  and  to  pay  funeral  ex- 
penses and  expenses  of  last  illness,  etc.,  and 
then  to  pay  plaintiffs'  judgment  Section  317 
of  the  Code  empowers  me  to  order  any  prop- 
erty of  the  judgment  debtor  in  the  hands 
of  either  himself  or  any  other  person  to 
be  applied  to  the  satisfaction  of  the  judg- 
ment Manifestly,  I  ought  not  to  give  force 
to  the  provisions  of  the  Code,  and  ignore 
the  provisions  of  section  2048,  Rev.  St  The 
plaintiffs  are  entitled  to  have  the  fund  in 
Stacey's  hands  applied  to  their  judgment 
but  let  $500  be  reserved  thereout  to  be  ap- 
plied to  a  homestead  for  A.  A.  Sarratt's  chil- 
dren, if  they  establish  the  same  before  the 
proper  tribunal.  Out  of  the  balance  let  the 
fees  of  the  witnesses  be  paid,  including  a 
fee  for  the  referee  of  twenty-five  dollars  and 
his  disbursements.  Then  let  so  much  be 
reserved  as  is  necessary  for  the  payment  of 
the  funeral  and  other  expenses  of  last  sick- 
ness of  A.  A.  Sarratt,  deceased.  Then  let 
the  defendant  administrators  have  their  law- 
ful commissions  for  receiving  the  fund,  but 
not  for  paying  it  out.  Then,  plaintiffs* 
judgment  And,  to  secure  the  proper  and 
orderly  execution  of  this  order,  let  the  fund 
be  paid  forthwith  by  F.  0.  Stacey  to  the 
clerk  of  this  court  and  let  him  disburse 
the  same,  taking  such  commissions  therefor 
as  is  allowed  by  law.  Let  a  copy  of  this 
order  be  served  on  F.  G.  Stacey  and  S.  G. 
and  W.  J.  Sarratt  and  let  the  original  be 
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manifested  to  them.  In  the  event  either  party 
(the  plaintiff,  Stacey,  or  the  Sarratts)  ap- 
peals from  this  order,  they  may  apply  be- 
fore me  to  have  its  execution  deferred  until 
the  Judgment  of  the  supreme  court  is  had 
thereon,  meantime  continuing  the  injunction 
heretofore  granted." 

From  this  decree  plaintiffs  gave  due  no- 
tice of  their  intention  to  appeal,  and,  pur- 
suant to  said  notice,  do  now  appeal  from 
said  decree,  and  ask  that  it  be  modified  by 
this  court  upon  the  following  grounds: 

"First.  For  that  his  honor  erred  in  not 
ordering  the  entire  fund  of  $5,000  in  the 
hands  of  F.  G.  Stacey  to  be  paid  directly 
on  the  Judgment  of  plaintiffs,  in  whose 
favor  execution  had  been  issued  on  their 
Judgment  against  A.  A.  Sarratt  in  the  sum 
of  $11,201.24,  and  tested  in  the  lifetime  of 
the  said  Judgment  debtor.  Second.  For  that 
his  honor  erred  in  not,  at  least,  ordering 
the  whole  of  the  fund  in  the  hands  of  F. 
G.  Stacey  to  be  paid  on  the  judgment  of 
the  plaintiffs,  less  the  sum  of  $500  to  be  held 
and  applied  to  a  personal  exemption  in  favor 
of  the  heirs  of  A.  A.  Sarratt,  should  they 
establish  their  claim  thereto  before  the  prop- 
er tribunal;  the  plaintiffs  being  the  owners 
of  an  execution  issued  on  their  judgment 
recovered  against  A.  A.  Sarratt,  and  tested 
in  his  lifetime.  Third.  For  that  his  honor 
erred  in  not  holding,  as  was  urged,  that 
where  execution  had  been  Issued  and  test- 
ed against  the  judgment  debtor,  A.  A.  Sar- 
ratt, in  his  lifetime,  his  administrators  per- 
Bonally  cannot  be  affected,  and  scire  facias 
against  them  would  be  both  unnecessary  and 
unwarranted.  Fourth.  For  that  his  honor 
erred  in  allowing  commissions  out  of  the 
fund  to  the  administrators  of  A.  A.  Sarratt 
Fifth.  For  that  his  honor  erred  in  not  giv- 
ing full  force  and  effect  to  sections  317  and 
314  of  the  Oode  of  Procedure  of  South  Oaro- 
lina,  and  in  allowing,  in  proceedings  supple- 
mentary to  execution,  the  provisions  of  sec* 
tion  2048,  Rev.  St.  189Q,  to  in  any  manner 
override  same.  Sixth.  For  that  his  honor 
erred  in  ordering  the  fees  of  witnesses  and 
the  fee  of  Arthur  L.  Gaston,  Bsq.,  referee,  to 
be  paid  out  of  the  fund,  and  in  not  requiring 
the  fees  of  said  witnesses  and  referee  to  be 
paid  by  F.  G.  Stacey." 

W.  B.  De  Loach  and  Wm.  B.  McCaw,  for 
appellants.  Munro  ft  Munro,  Duncan  ft  San- 
ders, and  J.  C.  Jefferles,  for  appellee. 

McIVER,  G.  J.  This  is  an  appeal  from  an 
order  granted  by  his  honor,  Judge  Gage,  made 
in  a  proceeding  supplementary  to  an  execu- 
tion, issued  to  enforce  a  Judgment  obtained 
by  the  said  James  E.  De  Loach  and  BlJiza- 
beth  De  Loach  against  the  said  A.  A.  Sar- 
ratt in  his  lifetime.  This  execution  having 
been  returned  nulla  bona  in  the  lifetime  of 
the  judgment  debtor,  and  the  judgment  cred- 
itors, who  are  the  appellants  herein,  having 
learned  that  the  estate  of  their  judgment 
debtor  had  become  entitled  to  a  large  sum 


of  money,  the  proceeds  of  a  policy  issued  by 
the  New  York  Life  Insurance  Company  upou 
the  life  of  Aid  A.  A.  Sarratt  which  had 
passed  into  the  hands  of  the  respondent  F. 
G.  Stacey,  they  applied  for  and  obtained  an 
order  from  his  honor.  Judge  Gage,  requiring 
the  said  Stacey  to  appear  before  Arthur  L. 
Gaston,  Esq.,  who  was  apointed  referee  for 
that  purpose,  and  be  examined  touching  the 
same.  Copies  of  this  order  were  duly  served 
upon  the  said  F.  G.  Stacey,  and  also  upon  the 
other  respondents  herein,  S.  G.  Sarratt  and 
W.  J.  Sarratt  who  cUimed  to  be  adminis- 
trators of  the  deceased  judgment  debtor,  A. 
A.  Sarratt  This  examination,  together  with 
the  testimony  of  other  witnesses,  was  taken 
and  reported  to  the  court  all  of  which  is  set 
out  In  the  "case."  Thereupon  the  order  bear- 
ing date  IGth  of  September,  1899,  was  granted 
by  Judge  Gage,  from  which  the  judgment 
creditors  alone  appeal;  asking  certain  modifi- 
cations thereof,  as  set  out  in  their  exceptions. 
For  a  more  full  understanding  of  the  ques- 
tions presented,  let  this  order  and  the  ex- 
ceptions thereto  be  embraced  by  the  reporter 
in  his  report  of  the  case.  Inasmuch  as  It 
was  agreed  at  the  hearing  of  this  appeal  that 
the  question  as  to  the  right  of  homestead  set 
up  in  behalf  of  the  children  of  the  deceased 
judgment  debtor,  whereby  the  sum  of  $500 
should  be  reserved  out  of  the  fund  in  ques- 
tion, should  be  reserved,  we  pass  by  the  ex- 
ception raising  that  question,  and  will  not 
consider  or  decide  that  question,  but  will  con- 
fine our  attention  to  the  other  points  in  which 
error  is  imputed  to  the  circuit  judge.  These 
points  are  (1)  the  allowance  of  the  witness 
fees  out  of  the  fund;  (2)  the  allowance  of  the 
fee  of  the  refei«e  and  his  disbursements;  (3) 
the  allowance  of  the  funeral  expenses  and 
other  expenses  of  the  last  illnesa  of  the  Judg- 
ment debtor;  (4)  the  allowance  of  commis- 
sions to  the  administrators. 

As  to  the  first  and  second  of  these  points^ 
wtiich  may  be  considered  together,  inasmuch 
as  they  both  practically  relate  to  the  costs  of 
the  proceedings,  it  seems  to  us  clear  that  this 
proceeding  was  rendered  necessary  by  the  il- 
legal and  improper  action  of  the  administra- 
tors, and  therefore  they  should  be  held  pri- 
marily liable  for.  all  the  costs  and  expenses 
incident  to  the  proceeding.  The  testimony  in 
the  case  leaves  no  doubt  upon  our  minds  that 
these  administrators.  Instead  of  pursuing  the 
usual  and  proper  course  in  administering  the 
assets  of  their  intestate's  estate,  saw  fit  for 
some  reason  (as  to  which  the  court  is  not  at 
liberty  to  speculate,  tl\ougb  it  would  not  be 
difficult  to  form  a  conjecture  as  to  what  was 
their  real  motive),  voluntarily  to  place  this 
fund  beyond  their  controt  and  that  this  alone 
rendered  this  litigation  necessary,  to  enable 
the  judgment  creditors  to  obtain  their  just 
rights.  But  if  these  costs  cannot  be  made 
out  of  the  administratois  personally,  then  the 
fees  of  such  witnesses  as  they  may  have  sum- 
moned,  as  well  as  the  fee  and  disbursements 
of  the  referee,  whose  services  they  doubtlesi^ 
obtained,   should  be  paid  by   the  judgment 
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creditors,  or  (what  Is  the  same  thing,  prae* 
tlcally)  should  be  deducted  from  the  fund  be- 
fore applying  the  same  to  their  Judgment 

As  to  the  third  point,  we  agree  with  the 
circuit  judge  that  the  funeral  expenses  and 
the  expenses  of  the  last  ilhiess  of  the  Judg* 
ment  debtt»:  should  be  proTided  for  out  of 
the  fund  before  applying  the  same  to  the 
judgment  Section  2048,  Rev  St;  gives  a 
preference  to  claims  of  that  character  orer 
judgments,  where  such  judgments  have  no 
lien  upon  the  fund  to  be  administered  (and 
here  it  does  not  appear  that  these  judgment 
creditors  had  ever  acquired  a  lien  upon  the 
fund  In  question);  and,  when  the  court  takes 
possession  of  the  assets  of  an  intestate,  it 
should,  as  far  as  practicable,  conform  to  the 
law  prescribed  for  the  administrator' in  the 
administration  of  such  assets.  In  this  way 
the  proTislons  of  section  2048  can  be  har- 
monised with  the  provisions  of  the  Code  in 
reference  to  proceedings  supplemental  to  an 
exception. 

As  to  the  fourth  and  last  point  however, 
we  cannot  agree  with  the  circuit  judge,  as 
we  do  not  think  that  the  administrators  are 
entitled  to  any  commissions  on  this  fund, 
either  for  receiving  or  paying  out  the  same, 
for  the  reason  that  they  cannot  be  said  to 
have  ever  either  received  or  paid  out  the 
same.  It  Is  true  that  the  circuit  judge  says 
In  his  order  that  '*the  administrators  once 
bad  this  money,  for  they  Indorsed  the  check.** 
But  this  Is  a  mistaken  inference  from  the  tec^ 
timony.  This  fund  was  originally  represent- 
ed by  a  check  drawn  by  the  New  York  Life 
Insurance  Company  on  the  New  York  Secur- 
ity &  Trust  Company,  payable  "to  the  order 
of  8.  O.  Sarratt  and  W.  J.  Sarratt  adminis- 
trators"; and  this  check  they,  by  their  in« 
dorsement  thereon,  transferred  and  delivered 
to  F.  G.  Stacey,  trustee,  who  collected  the 
money  and  deposited  the  same  in  bank,  not 
to  the  credit  of  the  estate  of  A.  A.  Sarratt 
or  to  the  credit  of  S.  Q.  Sarratt  and  W.  J. 
Sarratt,  as  administrators  of  said  estate,  but 
to  his  ovm  credit  as  trustee.  For,  as  the  cir- 
cuit judge  finds  (and  his  finding  is  not  only 
supported  by  the  testimony,  but  has  not  been 
excepted  to  or  appealed  from),  **the  money 
was  deposited  with  Stacey,  not  for  the  trusts 
of  the  estate  of  A.  A.  Sarratt's  estate,  but  in 
trust  for  S.  G.  Sarratt  and  W.  J.  Sarratt" 
Now,  if  these  administrators  had  indorsed 
this  check  to  Stacey  for  collection,  with  in- 
structions to  deposit  the  proceeds  in  bank 
•when  collected,  to  the  credit  of  the  estate  of 
A.  A.  Sarratt  or  to  their  own  credit  as  ad- 
ministrators of  that  estate,  then  It  might 
with  some  propriety  be  claimed  that  they  had, 
at  least  constructively,  received  the  proceeds 
of  the  check,  and  were  therefore  entitled  to 
commissions  for  receiving  the  same.  But 
that  Is  not  the  case  here.  On  the  contrary, 
It  Is  more  like  the  case  of  an  administrator, 
holding  a  note  payable  to  his  order  as  such, 
who  by  Indorsement  transfers  the  same  to  a 
third  person,  who  collects  tiie  money  due  on 
the  note,  and  deposits  the  same  in  bank  to 


his  own  credit;  and  in  such  case  tt  could  sot 
with  any  sort  or  propriety  be  claimed  that 
such  administrator  had  received  the  amount 
of  money  mentioned  in  the  note.  It  seems  to 
us,  therefore,  that  the  circuit  judge  erred  Id 
holding  that  the  administrators  were  entitled 
to  commissions  for  receiving  the  fund  in  ques- 
tion, and  that  in  this  respect  also,  his  order 
must  be  modified.  The  judgment  of  this 
court  is  that  the  order  appealed  from  must 
be  modified  as  hereinabove  indicated,  and, 
when  so  modified,  that  the  order  be  affirmed. 


(58  s.  c.  83) 

EBAUGH  V.  EASTERN  BUILDING  &  LOAN 

ASS'N  OF  SYRACUSE,  N.  Y. 

(Supreme  Court  of  South  Carolina.     June  28, 

1900.) 

FOREIGN  BUILDINQ  AND  LOAN  ASSOCIATION-- 
STOCK— CONTRAC5T  TO  MATURE  SHARBS-VA- 
UDITY  UNDBR  LAWS  OP  NEW  YORK— NEW 
YORK  LAW— REFEREE'S  FINDINGS-REVIEW 
ON  APPEAL. 

Plaintiirs  stock  certificates  in  defendant 
building  and  loan  association  provided  that  in 
consideration  of  certain  membership  fees  and 
monthlv  dues,  payable  for  6^  years,  amount- 
ing to  $595  for  each  $1,000  worth  of  stock,  the 
stock  should  be  redeemed  at  its  par  valae  at 
the  end  of  that  period.  Plaintiff,  having  per- 
formed his  part  of  the  contract,  sned  to  en- 
force it;  and  his  action  was  referred  to  a 
referee,  who  found  as  a  fact  that  the  statutes 
of  New  York,  where  defendant  resided  and  the 
stock  was  issued,  which  were  in  force  at  the 
time  of  contract,  did  not  forbid  the  making  of 
such  contract,  and  also  that  by  New  York 
law  a  corporation  entering  into  a  contract, 
suffering  the  other  party  to  perform,  and  re- 
ceiving and  retaining  the  benefits  thereof,  is 
bound  by  the  contract,  though  in  excess  of  its 
charter  powers.  This  report  was  confirmed  by 
the  circuit  Judge.  EtU,  that  the  findings  as  to 
the  statutes  and  law  of  New  York  were  findings 
of  fact,  and  not  subject  to  review  on  appeal, 
and  hence  that  plamtiff's  contract  was  en- 
forceable against  defendant. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Ernest  Gary,  Judge. 

Action  by  David  W.  Ebaugh  against  the 
Eastern  Building  &  Loan  Association  of  Sy- 
racuse, N.  Y.,  to  recover  the  par  value  of  cer- 
tain shares  of  stock.  From  a  Judgment  in 
favor  of  plaintiff  on  a  referee's  report,  de- 
fendant appeals.    Affirmed. 

The  cause  was  tried  before  a  referee,  who 
made  the  following  findings; 

"All  issues  of  law  and  fact  arising  on  the 
pleadings  having  been  referred  to  me,  I  pro- 
ceeded to  hold  a  reference,  and  took  the  tes- 
timony which  is  herewith  reported! 

*^he  defendant  is  a  corporation  chartered 
in  1890  under  the  laws  of  the  state  of  New 
York.  In  the  spring  of  1882  an  agent  of  the 
defendant  approached  the  plaintiff,  in  Green- 
ville, 8.  0.,  where  he  resides,  and  solicited 
him  to  become  a  stockholder  In  the  defend- 
ant Qompany.  The  agent  exhibited  to  the 
plaintiff  certain  printed  circulars  or  litera- 
ture, and  a  specimen  of  the  certificate  of 
stock  issued  by  defendant.  The'  agent  also 
made  certain  verbal  statements  to  the  Mfect 
that  the  company  would  pay  to  the  plaintiff 
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par  TSlne  for  the  stock  after  seyenty-elght 
monthly  payments,  and  this  agreement  would 
be  valid.  Bnt»  as  I  am  in  doubt  as  to  the 
admissibility  of  these  statements,  I  have  not 
considered  them  in  the  discussion  of  the 
questions  at  Issue.  Practically  the  same 
statements^  put  in  a  clearer  and  more  tan- 
gible form,  were  contained  in  the  circulars 
issued  by  the  defendant  company,  and  used 
by  its  agent  in  soliciting  the  plaintiff's  sub- 
scription. These  statements  represented  the 
company  as  promising  unconditionally  and 
absolutely  that  it  would  pay  to  the  stockhold- 
er one  hundred  dollars  for  each  share  of 
stock  at  the  end  of  seventy-eight  months, 
alleging  that  it  was  'the  only  association 
making  a  contract  definite  in  every  particu- 
lar*; that  its  'shares  mature  In  exactly  six 
and  one-half  years';  and  that,  *on  a  basis  of 
ten  shares  <one  thousand  dollars'  maturity 
value),  he  will  have  paid  in  five  hundred  and 
ninety-five  dollars,  and  receives  one  thou- 
sand dollars.'  The  certificate  itself  contain- 
ed the  following  promise:  'The  said  Eastern 
Building  and  Loan  Association  of  Syracuse, 
New  York,  agree  to  pay  said  shareholder,  or 
his  heirs,  executors,  administrators,  or  as- 
signs, the  sum  of  one  hundred  dollars  for 
each  of  said  shares  at  the  end  of  seventy- 
eight  months  from  the  date  hereof.'  This 
promise  is  clear,  unconditional,  and  absolute. 
The  circulars  issued  by  the  defendant  show 
that  this  was  its  construction  of  this  promise. 
I  do  not  think  that  this  promise  can  be  lim- 
ited or  controlled  by  any  indefinite  or  vague 
provisions  contained  in  the  by-laws.  A  sim- 
ilar certificate,  together  with  the  charter  and 
by-laws  of  the  defendant  company,  were  be- 
fore the  supreme  court  in  the  case  of  Wil- 
liamson V.  Association,  G4  S.  O.  582,  82  S.  E. 
765.  The  court  in  that  case  held  that  the 
promise  was  absolute  and  tmconditional,  and 
bound  the  defendant  to  pay  one  hundred  dol- 
lars for  each  share  at  the  end  of  seventy- 
eight  months.  The  decision  in  that  case  is 
conclusive  of  this.  The  evidence  shows,  and 
I  so  hold,  that  the  plaintiff  paid  his  entrance 
fees  and  all  monthly  due&  The  Williamson 
Case  was  an  appeal  from  an  order  of  the 
circuit  judge  dissolving  the  attachment  and 
dismissing  the  action.  This  order  of  the  cir- 
cuit judge  proceeded  upon  two  grounds:  (1) 
That  the  notes  and  bonds,  attached  were  not 
the  subject  of  attachment;  (2)  that  the  chan- 
ges made  in  the  charter  in  1894  and  in 
the  by-laws  of  1896  provided  that  not  more 
than  one-half  of  the  amount  received  each 
month  from  dues  and  stock  payments  should 
be  used  In  paying  withdrawing  and  maturing 
stock,  and  that  withdrawals  should  be  paid 
in  the  order  of  the  applications  therefor.  On 
this  ground  the  circuit  judge  held  that  the 
plaintiff  had  no  present  cause  of  action,  and 
dismissed  the  proceedings.  In  the  present 
case  there  is  absolutely  no  evidence  that 
there  were  any  changes  made  either  in  the 
charter  or  by-laws,  so  that  the  questions  at 
issue  are  to  be  decided  as  though  no  such 
changes  had  been  made.    The  supreme  court 


reversed  the  order  of  the  drcoit  judge,  and 
held  that,  under  the  contract  of  the  defend- 
ant, it  was  bound  to  pay  to  the  plaintiff  the 
par  value  of  its  stock  after  seventy-eight 
montha  The  question  as  to  whether  this 
promise  was  in  excess  of  the  charter  powers 
was  not  expressly  decided  by  the  supreme 
court,  but  that  court  did  decide  that,  even 
though  It  were  In  excess  of  its  charter  pow- 
ers (in  the  language  of  Railroad  Go.  v.  Mc- 
Donald [Ind.  App.]  46  N.  B.  1022,  60  Am.  St 
Rep.  172),  the  general  rule  Is  that  where  a 
private  corporation  has  entered  into  a  con- 
tract not  immoral  in  itself,  and  not  forbidden 
by  any  statute,  and  it  has  been  In  good  faith 
performed  by  the  other  party,  the  corporation 
will  not  be  heard  on  a  plea  of  ultra  vires.* 
This  proposition  Is  fully  sustained  by  the  deci- 
sions of  New  York.  The  plaintiff  introduced  in 
evidence  the  following  decisions  of  that  court: 
Arms  Co.  v.  Barlow,  63  N.  Y.  62;  De  Groff  v. 
Thread  Co.,  21  N.  Y.  124;  Match  Co.  v.  Roe- 
ber,  106  N.  Y.  473,  13  N.  B.  419.  This  consti- 
tuted the  only  evidence  before  me  as  to  what 
was  the  law  of  New  York  touching  this  point  I 
find  as  a  matter  of  fact  that  the  law  of  New 
York  is  that,  where  a  corporation  enters  Into 
a  contract  that  is  in  excess  of  its  charter  pow- 
ers or  is  unauthorized  by  law,  it  will  never- 
theless be  bound  to  perform  its  agreement  as 
contained  in  the  contract  if  it  suffers  the 
other  party  to  perform  his  agreement  and 
receives  the  benefits  and  retains  theuL  This 
being  the  law  of  New  York,  it  is  conclusive 
of  the  case  at  Issue.  I  find,  as  a  matter  of 
fact  that  the  defendant  promised  to  pay  to 
the  plaintiff  one  hundred  dollars  for  each 
share  of  the  stock  taken  by  him,  at  the  end 
of  seventy-eight  months,  and  that  it  repre- 
sented to  him  that  in  issuing  this  stock  It 
would  be  bound  to  perform  this  agreement 
according  to  its  terms.  I  further  find  that 
the  plaintiff  was  induced  by  this  promise  and 
this  representation  to  take  the  stock,  and 
that  believing  the  promise  to  be  valid  and 
that  the  defendant  Intended  to  perform  it 
he  paid  the  entrance  fee  and  the  monthly 
dues.  I  further  find  that  the  defendant 
knowing  that  the  plaintiff  relied  upon  the 
validity  of  this  promise,  allowed  him  to  pay 
his  money,  and  that  defendant  has  continued 
to  hold  onto  this  money,  and  has  never  of- 
fered to  return  it  I  therefore  hold  that 
even  if  the  contract  made  by  the  defendant 
was  in  excess  of  its  charter  powers,  it  would 
not  be  heard  to  plead  ultra  vires,  but  would 
be  bound,  under  the  law  of  New  York,  to^ 
perform  its  promise  as  expressed  in  the  cer- 
tificate. The  defendant  introduced  in  evidence 
chapter  122,  Laws  N.  Y.  1861,  and  <diapter 
564,  Laws  N.  Y.  1875,  under  which  defend- 
ant's charter  was  issued,  and  he  urged  upon 
me  to  hold  that  these  acts  forbid  the  defend- 
ant to  make  a  contract  such  as  that  con- 
tained in  the  certificate.  There  is  no  provi- 
sion in  these  statutes  which  forbids  such  a 
contract  The  most  that  can  be  said  is  that 
the  statutes  do  not  confer  the  powers,  or  an- 
thorize  a  corporation  chartered  under  them 
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to  make  sncb  an  agreement;  in  other  words, 
that  such  an  agreement  is  in  excess  of  its 
charter  powers.  But  I  am  by  no  means  con- 
vinced that  these  acts  do  not  confer  upon 
building  and  loan  associations  the  power  to 
make  an  agreement  of  the  kind  set  forth  in 
the  certificate  of  stock.  The  objection  urged 
against  this  agreement  is  that  it  provides  for 
the  maturity  of  the  stock  at  a  definite  time. 
Chapter  122,  §  2,  authorizes  building  and  loan 
associations  to  provide  'the  manner  of  re* 
demption  of  shares  by  advances  made  there- 
on/ 'And  the  ultimate  amount  to  be  paid  to 
the  owners  of  unredeemed  shares.*  This 
chapter,  as  well  as  chapter  564,  evidently 
contemplates  that  a  building  and  loan  asso- 
ciation may  issue  paid-up  stock;  and  they 
do  not  impose  any  limitation  upon  the  price 
at  which  such  stock  is  to  be  issued,  or  as  to 
the  terms  of  its  redemption.  It  is  clear  that 
under  these  statutes  the  association  could  is- 
sue ten  shares  of  paid-up  stock  for  five  hun- 
dred and  eighty-five  dollars  in  cash,  to  be 
redeemed  at  the  end  of  seventy-eight  months. 
For  the  same  reason,  I  do  not  see  why  such 
an  association  may  not  issue  stock  to  be  fully 
paid  up  by  seventy-eight  monthly  payments, 
and  to  be  redeemed  at  par  at  the  end  of  that 
time.  The  latter  promise  may  be  unwise, 
but  this  is  not  the  question  at  issue.  It  is 
whether  such  a  contract  is  forbidden  by  the 
statutes.  I  am  clearly  of  the  opinion  that  it 
is  not  forbidden  by  the  statutes,  and  I  so 
hold.  The  most  that  can  be  said  is  that  such 
a  promise  Is  not  authorized  by  the  statute. 
I  therefore  conclude  that  the  promise  made 
by  the  defendant  to  pay  the  plaintiff  one  hun- 
dred dollars  for  each  share  of  stock  at  the 
end  of  seventy-eight  months  Is  not  immoral 
in  itself,  and  is  not  forbidden  by  statute 
either  in  New  York  or  in  this  state. 

"The  defendant  introduced  In  evidence  the 
decision  in  the  case  of  O'Malley  v.  Associa- 
tion, 92  Hun,  572,  36  N.  Y.  Supp.  1016,  for 
the  purpose  of  showing  that  an  agreement 
like  that  contained  in  Ebaugh's  certificate  is 
not  enforceable  under  the  laws  of  New  York. 
The  plaintiff  objected  to  the  introduction  of 
this  decision  as  evidence  on  the  ground  that 
it  was  Irrelevant  to  the  issues  in  this  case, 
to  wit:  (1)  That  the  decision  was  rendered 
in  1895,  whereas  the  contract  sued  on  was 
made  in  1882;  and  (2)  in  that  the  decision 
was  made  by  the  supreme  court  of  the  state 
of  New  York,  which  Is  not  a  court  of  last 
resort.  While  I  have  admitted  the  decision, 
I  do  not  think  it  has  any  force  in  determin- 
ing the  issues  between  the  plaintiff  and  the 
defendant.  The  decisions  of  the  supreme 
court  of  New  York  do  not  settle  the  law  of 
that  state.  They  tend  to  this  result  no  more 
than  do  circuit  court  decisions  in  South  Caro- 
lina. I  repeat  that  In  my  opinion  this  con- 
tract Is  neither  immoral,  nor  Is  it  forbidden 
by  the  laws  of  New  York  or  of  this  state. 

"It  Is  possible  that  this  contract  might  not 
be  enforceable  by  a  stockholder  as  against 
ereditors.  But  there  Is  no  such  question  in 
this  case.    There  is  no  allegation  that  the  de- 


fendant owes  any  debts.  On  the  oontnry.  It 
was  stated  in  argoment  that  the  defendant 
association  was  abundsatJy  solvent.  The 
question  Is  merely  between  the  association 
itself  and  one  of  its  stockholders,— between 
him  who  promises  and  him  to  whom  the 
promise  is  made.  It  is  urged  that  to  allow 
plaintiff  to  recover  judgment  on  his  contract 
will  work  a  preference  to  him  over  other 
stockholders.  This  argument  might  meet 
with  some  consideration  if  insolvency  pro- 
ceedings had  been  commenced,  and  a  receiver 
appointed.  But  no  such  proceedings  have 
been  started,  and  there  is  no  evidence  that 
to  allow  the  plaintiff  judgment  will  work  a 
preference  in  his  favor.  But,  even  if  It  did 
work  a  preference,  this  would  be  no  defense 
to  an  action  at  law  brought  upon  the  de- 
fendant's agreement  Again,  it  is  said  that, 
if  the  courts  hold  the  defendant  to  be  bound 
by  its  promise  as  contained  In  its  certificate, 
this  would  operate  to  bankrupt  the  defend- 
ant. But  this  argument  cannot  prevail.  It 
is  the  business  of  the  court  to  enforce  con- 
.  tracts  as  made,  and  its  hands  will  not  be 
stayed  by  reason  of  the  debtor's  plea  that  the 
enforcement  of  his  obligations  will  reduce 
him  to  bankruptcy.  It  may  be  that  the  de- 
fendanfs  agreement  with  its  stockholders 
was  unwise,  but,  if  so,  this  court  has  nothing 
to  do  with  that  question.  This  is  an  action 
at  law  brought  upon  a  contract  made  by  the 
defendant.  This  contract  is  to  be  enforced 
according  to  its  terms. 

"To  summarize  my  conclusions,  I  hold  as 
follows:  (1)  That  the  defendant  bound  itself 
in  express  terms  to  pay  to  the  plaintiff  one 
hundred  dollars  for  each  share  of  stock  sub- 
scribed by  him,  at  the  end  of  seventy-eight 
months,  provided  he  paid  his  monthly  install- 
ments during  that  time,  and  that  the  plain- 
tiff did  pay  all  his  monthly  dues.  (2)  That 
this  promise  was  not  immoral  in  itself,  and 
was  not  forbidden  by  the  statutes  or  law  of 
New  York,  as  established  at  the  time  of  the 
contract  (3)  That  even  if  this  contract  was 
in  excess  of  its  chartered  powers,  and  was 
unauthorized  by  the  laws  of  New  York,  yet. 
under  the  principle  of  law  as  established  in 
that  state  and  in  this  state,  the  defendant 
would  be  bound  to  discharge  its  promise, 
where  It  had  received  and  where  It  retains 
the  benefit  of  the  transaction.  I  find  that  It 
did  receive  and  does  retain  the  benefit  of  the 
transaction,  and  that  it  suffered  the  plaintiff 
to  i>erform  his  part  of  the  agreement  under 
the  belief  that  its  promise  was  valid,  and 
that  it  would  discharge  such  promise  accord- 
ing to  its  terms.  I  therefore  hold  that  the 
plaintiff  is  entitled  to  judgment  against  the 
defendant  for  the  sum  of  one  thousand  dol- 
lars, with  interest  from  October  15,  1898^  at 
the  rate  of  seven  per  cent  per  annima,  and 
for  the  costs  of  this  action.  All  of  which 
is  respectfully  reported." 

The  following  Is  the  decree  of  the  circuit 
judge: 

"The  defendant  is  a  corporation  organized 
under  the  laws  of  New  York,  with  its  prln- 
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dpal  place  of  buBinesa  hi  the  city  of  Syra- 
cuse. In  the  early  part  of  the  year  1892 
it  began  business  in  the  state  of  South 
Carolina,  and  organized  in  the  city  of  Green- 
ville a  local  branch  of  said  association.  The 
plaintiff  is  a  resident  of  the  city  of  Green- 
TlUe,  in  said  state.  The  defendant's  agent 
approached  the  plaintiff  for  the  purpose  of 
Inducing  him  to  become  a  stockholder  in 
the  defendant  company.  The  agent  exhibit- 
ed to  the  plaintiff  a  form  of  the  certificate 
of  stock,  which  contained,  among  other 
things,  this  promise:  'Eastern  Building  and 
Ix)an  Association  of  Syracuse,  New  York, 
agree  to  pay  said  shareholder,  or  his  heirs, 
executors,  administrators,  or  assigns,  the 
sum  of  one  hundred  dollars  for  each  of  said 
shares,  at  the  end  of  seventy-eight  months.' 
At  the  same  time  the  agent  exhibited  to 
him  certain  printed  circulars,  or  literature, 
of  the  defendant  company.  One  of  these 
circulars  was  entitled  The  Definite  Contract 
Plan.'    This  circular  stated: 

"  'Q.  What  amount  is  deposited  monthly? 
A.  Seventy-five  cents  per  share.  ♦  ♦  •, 
Q.  When  will  the  shares  reacu  their  par  val- 
ue? A.  Shares  matuire  in  exactly  six  and 
one-half  years.  Q.  How  much  will  a  mem- 
ber have  to  pay  in  altogether?  A.  On  a 
basis  of  ten  shares  (one  thousand  dollars 
maturity  value),  he  wiU  have  paid  in  five 
hundred  and  ninety-five  dollars  ($5U)),  and 
receives  one  thousand  dollars.  ♦  •  ♦  All 
shares  on  which  payments  are  made  are 
regularly  matured  at  the  expiration  of  sev- 
enty-eight months  (six  and  one-half  years) 
from  date  of  certificate.  ♦  ♦  •  Illustra- 
tion showing  costs  and  profits  to  the  in- 
vestor of  ten  shares,  of  $1,000,  six  and  a 
half  years,  at  time  of  maturity: 

He  pays  a  membership  fee  of  $1.00- 
per  share $     10  00 

He  pays  monthly  installments  of  $7.50 
per  month  for  78  montbs  ($7.50x 
TO)   585  00 

Total  amount  invested $   595  00 

He  receives  in  cash  at  maturity 1,000  00 

•««•••  ipjjg  ^jjjy  association  making 
a  contract  definite  in  every  particular. 
♦  •  ♦  Stock  matures  in  seventy-eight 
months.' 

*'On  reading  the  circulars,  and  after  lis- 
tening to  the  persuasive  talk  of  the  agent, 
the  plaintiff  was  induced  to  become  a  sub- 
scriber for  ten  shares  of  stock.  Thereupon 
the  certificate  sued  upon  was  issued  to  him. 
This  certificate  is  dated  on  April  1,  1802. 
It  certifies  that:  *D.  W.  Bbaugh,  of  Green- 
ville, county  of  Greenville,  and  state  of 
South  Carolina.  Is  hereby  constituted  a 
shareholder  of  the  Eastern  Building  and 
Loan  Association  of  Syracuse.  New  York,  in- 
corporated under  the  laws  of  New  York,  and 
holds  ten  shares  therein,  of  one  hundred 
dollars  each,  and  in  consideration  of  the 
membership  fee,  together  with  agreements 
and  statements  contained  in  the  application 
for  membership  in  the  association,  and  full 
compliance  with  the  terms,  conditions,  and 


by-laws  printed  on  the  front  and  back  of  this 
certificate,  which  are  hereby  referred  to  and 
made  a  part  of  this  contract;  and  the  said 
Eastern  Building  and  Loan  Association  of 
Syracuse,  New  York,  agree  to  pay  to  said 
shareholder,  or  his  heirs,  executors,  admin- 
istrators, or  assigns,  the  sum  of  one  hundred 
dollars  for  each  of  said  shares,  at  the  end 
of  seventy-eight  months  from  the  date  here- 
of.' Ebaugh  paid  the  entrance  fees,  and 
continued  to  pay  the  monthly  installments 
until  seventy-eight  months  had  elapised. 
The  last  payment  was  made  on  October  1, 
1808.  In  subscribing  to  this  stock  and  in 
making  these  payments,  Ebaugh  trusted  to 
the  statements  contained  In  the  circular, 
and  to  the  promise  made  in  the  certificate. 
About  one  month  before  the  last  payment 
was  made,  the  association  wrote  to  Ebaugh. 
stating  that  they  could  not  carry  out  the 
contract,  and  stating  that  they  could  not  pay 
him  one  hundred  dollars  upon  the  end  of  sev- 
enty-eight months,  but  that  he  would  have 
to  continue  making  payments.  In  reply  to 
this,  Ebaugh  wrote  that  he  had  made  a 
definite  contract  with  the  association,  and 
expected  them  to  comply  wlui  ics  terms. 
A  short  time  after  making  the  last  remit- 
tance, he  signed  a  blank  recelpL  upon  the 
back  of  the  certificate,  and  sent  the  same 
to  the  association,  with  the  request  that 
they  forward  him  a  check  for  the  money 
due  him.  The  association  refused  to  make 
payment,  and  on  January  17,  1899,  this  ac- 
tion was  commencea  to  recover  from  the 
association  the  sum  of  one  thousand  dollars, 
with  Interest  thereon  from  October  1,  1898. 
Certain  property  of  the  defendant  company 
in  this  state  was  attached  In  said  action. 
The  defendant  made  answer,  alleging  that 
there  was  no  contract  to  mature  the  stock 
at  a  definite  period,  but  that  It  was  only 
estimated  that  the  stock  would  be  matured 
in  seventy-eight  months.  It  also  claims 
that  any  promise  to  mature  the  stock  with- 
in a  definite  time  would  be  contrary  to  their 
by-laws  ana  charter,  and  contrary  to  the 
laws  of  New  York. 

''By  agreement  of  counsel,  all  issues  of 
law  and  fact  were  referred  to  Oscar  Hodges. 
.a  member  of  the  bar  at  Greenville,  as  spe- 
cial referee.  Mr.  Hodges  took  testimony, 
and  heard  argument,  and  filed  his  report 
wherein  he  concludes  that  the  plaintiff  Is 
entitled  to  recover  judgment  against  the 
defendant  for  the  sum  of  one  thousand  dol- 
lars, with  interest  from  October  15,  1898,  at 
the  rate  of  seven  per  cent,  per  annum,  and 
for  the  costs  of  this  action.'  To  this  report 
the  defendant  filed  certain  exceptions.  Aft- 
er hearing  argument,  I  am  satisfied  that  the 
report  of  the  referee  Is  correct  in  every  par- 
ticular, and  the  exceptions  are  hereby  over- 
ruled. The  defendant  certainly  made  defi- 
nite assurances  In  those  circulars,  and  a 
definite  promise  as  to  the  maturity  of  stock, 
—that  If  the  plaintiff  would  pay  the  entrance 
fees,  and  his  monthly  dues  for  seventy-eight 
months,  at  the  end  of  that  time  it  would 


s.a) 


DARWIN  V.  MOORE. 


539 


pa^  to  him  one  hundred  dollars  for  each 
share  of  stock  taken  by  him.  These  assur- 
ances and  this  promise  were  made  for  the 
purpose  of  procuring  the  plaintiff  as  a  stock- 
holder. This  promise  was  definite.  The 
plaintiff  relied  upon  it,  and  made  the  pay- 
ment of  his  entrance  fees  and  his  monthly 
dues.  The  association  knew  that  the  plain- 
tiff was  relying  upon  its  promise,  and  al- 
lowed him  to  make  ail  these  payments  and 
to  Incur  the  liability  of  a  stockholder.  It 
received  the  full  benefit  of  this  transaction, 
and  it  cannot  now  be  heard  to  say  that 
the  contract  was  contrary  to  Its  by-laws 
or  its  charter.  Even  if  this  contract  were 
in  excess  of  its  charter  powers,  the  associa- 
tion would  nevertheless  be  bound  by  it,  in- 
asmuch as  it  received  the  full  benefit  there- 
of. In  the  cases  of  Williamson  v.  Associa- 
tion (S.  0.)  32  S.  E.  765,  and  Welling  v.  Same 
(S.  G.)  34  S.  E.  409,  these  same  questions 
were  raised.  The  supreme  court  had  before 
It  the  same  circulars,  the  same  certificate, 
the  same  by-laws,  and  the  same  matters 
of  law  as  were  introduced  in  evidence  in 
this  case,  and  its  Judgment  was  that  the 
defendant  association  was  bound  to  the  full 
extent  of  Its  promise.  These  cases  conclude 
all  the  issues  here,  and  render  unnecessary 
a  further  discussion  of  the  principles  in- 
volved. 

"This  is  a  law  x^ase,  and  it  will  be  neces- 
sary to  have  Judgment  entered  regularly 
upon  this  order.  It  Is  therefore  ordered  and 
adjudged  that  the  plaintiff,  David  W. 
Ebaugh,  do  recover  of  the  defendant.  East- 
em  Building  &  Loan  Association  of  Syra- 
cuse, New  York,  the  sum  of  one  thousand 
dollars,  with  interest  from  October  15,  1898, 
at  the  rate  of  seven  per  cent,  per  annum, 
now  amounting  to  one  thousand  and  eighty 
dollars,  together  with  costs  of  this  action, 
and  that  the  plaintiff  be,  and  he  is  hereby, 
permitted  to  enter  Judgment  for  said  sum 
and  costs." 

T.  H.  Spain,  for  appellant  Haynswortb, 
Parker  &  Patterson,  for  respondent 

GARY,  A.  J.  The  facts  of  this  case  are  fully 
set  forth  in  the  report  of  the  master  and  the 
decree  of  the  circuit  Judge,  which  will  be  incor- 
porated in  the  report  of  the  case.  Contracts 
similar  to  that  which  gave  rise  to  the  action 
herein  have  recently  been  construed  by.  this 
court  in  the  case  of  Williamson  v.  Association, 
54  S.  0. 682, 82  S.  E.  765.  and  Welling  v.  Same, 
56  S.  a  280, 34  S.  E.  409.  See,  also,  cases  cit- 
ed fai  the  notes  to  Williamson  y.  Association 
(8.  C.)  82  S.  E.  765,  71  Am.  St  Rep.  822.  The 
appellant  contends  that  the  contracts  must  be 
construed  with  reference  to  the  laws  of  New 
York,  and  attempts  to  differentiate  this  case 
from  those  Just  mentioned  on  the  groxmd  that 
the  answer  alleges,  and  the  testimony  estab- 
lishes the  fact  that  under  the  laws  of  that 
state  the  by-laws  of  the  association,  and  not 
its  express  agreement  must  prevail  in  the  In- 
terpretation- of  the  contract  between  the  iMur- 


ties.  Both  the  master  and  drenit  Judge 
found,  as  matter  of  fact  that  the  laws  of 
New  York  did  not  forbid  the  defendant  from 
entering  into  an  agreement  by  which  the 
shares  of  stock  would  mature  in  a  definite 
time.  In  his  report  the  master  says:  "The 
question  as  to  whether  this  promise  was  In 
excess  of  the  charter  powers  was  not  express- 
ly decided  by  the  supreme  court,  but  that 
court  did  decide  that  even  though  it  were  in 
excess  of  its  charter  powers  (In  the  language 
of  Railway  Co.  v.  McDonald  [Ind.  App.]  46  X. 
B,  1022,  60  Am.  St  Rep.  172),  'the  general 
rule  Is  that  where  a  private  corporation  has 
entered  into  a  contract  not  Immoral  In  It- 
self, and  not  forbidden  by  any  statute,  and  It 
has  been  in  good  faith  performed  by  the  other 
party,  the  corporation  will  not  be  heard  on  a 
plea  of  ultra  vires.'  This  proposition  Is  fully 
sustained  by  the  decisions  of  New  York.  The 
plaintiff  introduced  in  evidence  the  following 
decisions  of  that  court:  Arms  Co.  v.  Barlow, 
63  N.  Y.  62;  De  Groff  v.  Thread  Co.,  21  N. 
Y.  1^;  Match  Co.  v.  Roeber,  106  N.  Y.  473. 
13  N.  B.  419.  This  constituted  the  only  evi- 
dence before  me  as  to  what  was  the  law  of 
New  York  touching  this  point  I  find  as  a 
matter  of  fact  that  the  law  of  New  York  Is 
that  where  a  corporation  enters  Into  a  con- 
tract that  Is  in  excess  of  Its  charter  powers 
or  is  unauthorized  by  law.  It  will  neverthe- 
less be  bound  to  perform  Its  agreement  as 
contained  in  the  contract,  if  it  suffers  the 
other  party  to  perform  his  agreement  and  re- 
ceives the  benefits  and  retains  them.  This 
being  the  law  of  New  York,  it  Is  conclusive 
of  the  case  at  issue."  The  report  of  the  mas- 
ter was  confirmed  in  all  respects  by  the  circuit 
Judare.  As  this  Is  an  action  at  law,  the  fore- 
going findings  of  fact  are  not  subject  to  re- 
view, but  are  conclusive  on  this  court  As  the 
laws  of  New  York  are  not  in  confilct  with  the 
construction  which  this  court  has  placed  upon 
contracts  similar  to  that  upon  which  the  ac- 
tion herein  is  founded,  we  fail  to  discover 
any  facts  causing  us  to  differentiate  this  case 
from  those  hereinbefore  mentioned.  It  is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

(68  &  C.  164) 
DARWIN  et  al.  t.  MOORB. 
(Supreme  Court  of  South  Carolina.     July  11, 
1000.) 

DB8CBNT  AND  DISTRIBUTION— CHOSES  IN  AC- 
TION—TITLB  OF  HBJIRS  AND  DISTRIBUTEES- 
HARMLESS  ERROR— MARRIED  WOMEN— SEP- 
ARATE ESTATE— CONTRACTS. 

1.  Heirs  and  distributees  of  a  deceased  per- 
son cannot  acquire  title  to  his  choses  in  ac- 
tion, without  administration  proceedings,  mere- 
ly by  talcing  possession,  so  as  to  authorize  the 
maintenance  of  an  action  thereon  in  their  own 
names. 

2.  On  appeal,  a  jud^ent  for  plaintiff  will 
not  be  reversed  where  it  appears  Uiat  the  trial 
court  erred  in  holding  that  defendant's  an- 
swer was  not  verified,  where  It  appears  that 
plaintiff  was  entitled  to  recover  on  the  mer- 
its, and  thought  it  was  verified. 

3.  In  an  action  on  a  note  executed  by  a  mar- 
ried woman  in  1800l  it  is  not  necessary   for 
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plaintif!^  to  charge  her  separate  estate,  to  show 
that  the  proceeds  of  the  note  were  used  for  its 
benefit,  since  all  that  the  law  required  at  the 
time  of  the  execution  of  the  note  to  charge  the 
defendant's  separate  estate  was  that  she  should 
have  contracted  with  reference  to  her  separate 
estate. 

Appeal  from  common  pleas  circuit  court, 
Cherokee  county;  O.  W.  Buchanan,  Judge. 

Action  by  John  T.  Darwin  and  another 
against  Mary  M.  Moore.  There  was  a  Judg- 
ment In  favor  of  plaintiffs,  and  defendant 
appeals.    Affirmed. 

N.  W.  Hardin,  for  appellant  W.  B.  De 
Loach,  for  respondents. 

POPE,  J.  R,  R.  Darwin  departed  this  life 
intestate,  on  the  10th  day  of  November,  1893, 
survived  by  the  plaintiffs  as  bis  only  heirs 
at  law  and  distributees.  At  his  death  he 
held,  as  the  owner  thereof,  a  mortgage  on 
112  acres  of  land,  situate  In  Cherokee  coun- 
ty, in  this  state,  executed  by  the  defendant 
Mary  M.  Moore  while  she  was  the  wife  of 
H.  M.  Moore,  now  deceased,  to  secure  a 
sealed  note  dated  29th  August  1S90,  and 
maturing  29th  day  of  August  1895,  for  the 
sum  of  $112.93,  with  8  per  cent  interest 
After  the  death  of  R.  R.  Darwin,  his  two 
children,  the  plaintiffs,  took  possession,  as 
the  owners  thereof,  of  said  sealed  note  and 
mortgage,  and  now  hold  the  same  as  such. 
On  the  9th  day  of  January,  1899,  these  two 
children  of  the  said  R.  R.  Darwin  brought 
an  action  against  the  said  Mary  M.  Moore 
as  defendant  to  obtain  judgment  on  said 
note  and  mortgage.  The  defendant  appear- 
ed and  answered.  AH  the  issues  were  refer- 
red to  a  special  referee,  by  whose  report  a 
Judgment  for  $1,095.11  in  favor  of  the  plain- 
tiffs against  the  defendant  as  well  as  for 
foreclosure  of  the  mortgage  on  the  112  acres 
of  land  executed  to  secure  the  debt  was  rec- 
ommended. That  cause  came  on  to  be  heard 
before  his  honor,  O.  W.  BuchAnan,  as  pre- 
siding Judge,  upon  exceptions  to  the  report 
the  pleading,  and  testimony.  He  decreed  in 
favor  of  plaintiffs.  T^e  defendant  now  ap- 
peals, as  follows:  (1)  For  error  in  holding 
that  the  answer  of  the  defendant  was  not 
verified.  (2)  For  error  in  holding  that  "the 
testimony  fully  establishes  the  fact  that  the 
debt  secured  by  the  mortgage  was  created 
with  reference  to  the  separate  estate  of  the 
defendant,  who  was  at  the  time  of  the  exe- 
cution of  the  note  and  mortgage  a  married 
woman'*;  whereas,  he  should  have  held,  it 
appearing  that  the  defendant  was  a  married 
woman,  and  her  separate  estate  charged 
with  the  payment  of  a  debt  secured  by  a 
mortgage,  that  it  developed  upon  the  plain- 
tiffs to  show,  by  the  prepoiaderance  of  the 
testimony,  that  the  debt  represented  by  the 
note  and  mortgage  was  used  for  the  benefit 
of  her  separate  estate,  and,  this  not  being 
established  by  the  above-stated  rule  of  law, 
judgment  should  have  been  in  favor  of  the 
defendant  (3)  For  error  In  not  holding 
from  the  testimony  that  the  action  was  pre- 
maturely brought    (4)  For  error  in  not  hold- 


ing that  plaintiffs  could  not  maintain  this 
action.  (5)  For  error  in  holding  that  the 
"plaintiffs  herein  are  entitled  to  the  relief 
asked  for  in  the  complaint,'*  for  the  reasons 
hereinabove  stated,  and  adjudging  that  the 
lands  of  the  defendant  be  sold  to  pay  saia 
debt  At  the  hearing  before  us,  the  appel- 
lant abandoned  exceptions  numbered  3  and 
4;  hence  they  are  not  for  our  consideration. 

This  court  deems  it  a  duty  it  owes,  in  up- 
holding the  law  in  relation  to  intestate  es- 
tates, to  state  that  the  practice  of  the  plain- 
tiffs in  avoiding  any  administration  of  the 
estate  of  their  father  by  suing  in  their  own 
names  as  his  heirs  at  law  and  distributees, 
as  holders  of  his  personal  property,  cannot 
be  sanctioned.  It  is  true  Mr.  John  T.  Dar^ 
win,  as  one  of  the  plaintiffs,  in  his  testimony 
states:  "There  was  no  necessity  for  admin- 
istration, in  my  opinion;"  but  we  would 
state  that  the  opinions  of  an  Individual 
claimant  of  property  cannot  outweigh  the 
law.  Strictly  speaking,  there  is  no  owner- 
ship of  personal  property  of  an  intestate  by 
his  children.  They  are  only  entitled  to  re- 
ceive what  is  left  after  paying  his  indebted- 
ness and  the  expenses  of  administration. 
The  legal  title  to  such  personal  property  of 
an  intestate  vests  in  his  administrator.  But 
in  the  case  at  bar  the  defendant  declines  to 
raise  this  question,  and  we  fear,  therefore, 
that  as  between  the  plaintiffs  and  defend- 
ant we  must  decide  alone  upon  the  ques- 
tions here  presented. 

As  to  the  first  question,  we  agree  with  the 
circuit  judge  that  the  plaintiffs  would  be  en- 
titled to  Judgment  even  if  the  answer  of  the 
defendant  was  verified.  But  In  justice  to  N. 
W.  Hardin,  Esq.,  who  prepared  the  answer 
as  the  attorney  of  the  defendant  it  should 
be  stated  that  this  court  is  perfectly  satisfied 
that  his  client  Mrs.  Mary  M.  Moore,  signed 
the  answer  which  was  verified  by  her  oath 
before  M.  Hardin,  as  a  notary  public  Her 
testimony  to  the  contrary  was  but  the  ut- 
terances of  a  feeble  old  woman,  who  did  not 
apparently  understand  what  she  was  saying 
in  this  connection.  She  admitted  that  Mr. 
Hardin  came  to  her  house  as  her  attorney, 
and  that  she  laid  the  facts  of  her  defaiise 
before  him.  This,  however,  as  before  in- 
timated, is  an  abstraction,  and  we  overrule 
this  exception. 

As  to  the  second  exception,  we  may  re- 
mark that  all  that  the  law  required  at  the 
date  of  this  transaction  between  Dr.  Darwin 
and  Mrs.  Moore  was  that  it  should  appear 
that  the  contract  was  made  with  reference 
to  her  separate  estate.  When  this  was 
made  to  appear,  no  attention  need  be  paid 
to  the  question  whether  such  contract  was 
beneficial  to  the  married  woman's  estate. 
When  Mrs.  Moore  was  testifying,  she  cer- 
tainly In  her  cross-examination  admitted 
that  she  "contracted  this  debt"  and  at  that 
time  she  "intended  to  pay  It  •  ♦  ♦  I 
never  contracted  any  debts  except  for  my- 
self." "I  owned  all  the  lands,  and  what 
debts  I  contracted  I  contracted  for  in  the 
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Interest  of  my  estate.*'  The  good  lady  evi- 
dently was  impressed  with  the  idea  that  she 
would  not  be  required  to  pay  this  debt  atf 
long  as  she  lived,  and  the  long  credit  (five 
years)  given  to  her  by  Dr.  Darwin  evidences 
the  fact  that  something  about  a  long  credit 
was  talked  about  between  them.  But  the 
old  lady  fixed  by  her  contract  as  the  time 
for  which  she  was  to  have  credit  five  years. 
That  time  has  passed,  and  five  years  addi- 
tional have  passed.  She  knew  what  she 
was  doing  when  she  contracted  this  debt 
It  was  for  her  separate  estate.  The  debt  is 
now  due,  and  she  must  pay  it. 

As  to  the  fifth  exception,  it  must  be  over- 
ruled for  the  reasons  Just  given.  It  is  the 
judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 


(68  8.  G.  IM) 

SHUTB   V.   MANCHESTER   FIRB   ASSUR 

CO.  et  al. 

(Supreme  Court  of  South  Carolina*     July  11, 

1900.) 

INSURANCB  —  PROPERTY  —  TITLB  —  DEED  — 
PRODUCTION  —  PAROL  TESTIMONY  —  DBUV- 
ERY  OF  DBBD~QUBSTION  FOR  JURY. 

Where,  in  an  action  on  a  fire  insurance 
policy  providing  that  it  should  be  void  if  the 
Duilding  was  on  ground  not  owned  by  the  in- 
sured in  fee  simple,  the  plaintiff  testified  on 
cross^xamination  that  several  years  prior  to 
the  issuance  of  the  policy  he  had  executed  a 
deed  to  the  property  to  his  son,  but  it  had 
never  been  delivered,  and  the  deed  was  not 
produced,  or  any  testimony  introduced  on  be- 
half of  defendant,  a  judgment  of  nonsuit  was 
erroneous. 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;  O.  W.  Buchanan,  Judge. 

Action  by  H.  H.  Shute  against  the  Man- 
chester Fire  Assurance  Company  and  anoth- 
er. From  a  Judgment  in  favor  of  defend- 
ants, plaintiff  appeals.    Reversed. 

R.  E.  &  R.  B.  AUicon,  for  appellant  Bmest 
Moore,  for  respondents. 

POPE,  J.  The  trial  of  this  action  was  had 
before  Judge  Buchanan  at  the  October  term, 
1899,  of  the  court  of  common  pleas  for  Lan- 
caster county.  After  plaintiff  closed  his  tes- 
timony, upon  the  motion  of  defendant  the 
Manchester  Fire  Assurance  Company  Jic^e 
Buchanan  ordered  the  nonsuit  of  plaintiff. 
After  entry  of  Judgment  thereon,  plaintiff  ap- 
pealed. 

It  seems  to  us  that  the  error  of  the  cir- 
cuit Judge,  if  error  there  be,  lies  in  a  very 
narrow  compass,— so  narrow  that  we  may 
My  our  finger  on  it,  if  it  exists.  The  grounds 
of  the  motion  for  nonsuit  were:  "That  the 
proof  does  not  correspond  with  the  allegation 
of  the  complaint;  the  testimony  of  the  plain- 
tiff showing  that  he  did  not  have  the  estate 
in  the  property  in  question  which  the  com- 
plaint alleged;  objection  having  been  made 
to  all  evidence  showing  any  estate  or  insur- 
able interest  in  the  plaintiff  other  than  alleg- 
ed in  the  complaint.  The  Insurable  interest 
represented  by  the  plaintiff  and  his  wife  In 


the  property  mentioned  in  the  policy  was  not 
insured.  That  where  the  plaintiff  alleges 
himself  to  be  the  owner  of  the  property,  and 
bases  his  complaint  thereon,  alleging  that 
such  insurable  Interest  was  Insured  under  the 
policy,  therefore  he  cannot  recover  thereon 
by  proving  another  insurable  interest,  not 
contemplated  by  the  parties  or  mentioned  in 
the  policy.  That  the  plaintiff  alleges  one 
contract,  and  offers  proof  as  to  another.  Al- 
so, that  the  very  policy  annexed  as  an  ex- 
hibit to  the  complaint  contained  a  promissory 
warranty  on  the  part  of  the  pUUntiff  that  he 
was  the  sole  and  unconditional  owner  of  the 
property,  and  that  the  building  was  on 
ground  owned  by  the  Insuied  in  fee  simple, 
and  in  his  complaint  the  fulfillment  of  this 
condition  is  alleged,  whereas  there  Is  no  proof 
either  of  the  contract  alleged,  or  the  fulfill- 
ment of  the  terms  atad  conditions  thereof." 
The  foregoing  grounds  of  motion  for  a  non- 
suit were  substantially  taken  down  by  a  ste- 
nographer. The  plaintiff  (appellant),  in  ar- 
gument, contended  that  the  execution  of  the 
alleged  deed  of  conveyance  had  not  been 
proved,  and  the  deed  had  not  been  offered  In 
evidence,  and  that  the  title  of  the  property 
was  still  in  the  plaintiff;  and,  when  the 
Judge  Indicated  an  adverse  view,  plaintiff's 
counsel  remarked,  'Tf  your  honor  has  any 
doubt  about  the  delivery  of  the  deed,  we 
would  like  to  put  the  subscribing  witnesses 
on  the  stand,  as  to  the  execution  and  deliv- 
ery of  the  alleged  deed."  The  Judge  refused 
to  do  this:  remarking  that  the  plaintiff  had 
rested,  and  this  was  a  motion  for  a  nonsuit. 
The  circuit  Judge  then  made  his  ruling  on 
the  motion,  as  follows,  viz.:  "My  idea  about 
the  case  Is  this:  Here  is  a  man  comes  to  an 
insurance  company,  by  his  agent,  and  says: 
Tjook  here.  Ton  have  been  carrying  my  In- 
surance about  3  or  4  years.  I  want  to  re- 
new my  insurance.'  Practically  says  that, 
because,  when  he  says  that  by  an  agent,  he 
says  that  himself.  No  questions  were  asked, 
at  all.  The  company  says:  'All  right  Here 
it  is.'  Well,  It  turns  out  now  that  at  a  time 
heretofore  that  property  upon  which  this  pol- 
icy was  written  had  been  conveyed  to  some- 
body else.  The  agent  of  the  company  says: 
'Well,  I  insured^  you'  such  a  time  and  such  a 
time.  'I  will  insure  you  in  pursuance  of 
the  contract'  Well,  now,  not  one  syllable 
is  given  him  of  any  change  at  all  In  the  con- 
dition. Here  is  a  man  who  has  conveyed 
away  the  property,  knows  the  insurance  has 
been  carried  as  his  property,  and  does  not 
give  the  Insurance  company  a  word  of  notice. 
Is  that  putting  these  men  on  notice?  The 
company  did  not  know  it  Was  it  his  negli- 
gence, his  lack  of  care?  I  don't  think,  from 
whatever  standpoint  you  view  it  there  is  any 
evidence  of  waiver.  There  is  certainly  not 
any  evidence  here  to  show  any  fee-simple  ti- 
tle, nor  can  the  complaint  be  sustained  here 
upon  the  ground  of  a  lesser  estate.  Now,  if 
plalntllTs  statement  be  true,  he  not  only  has 
no  lesser  estate,  but  no  estate  at  all,  except 
an  estate  hung  up  in  the  skies,  depending 
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upon  the  affection  the  children  hare  for  their 
—for  the  plaintiff?  I  don't  think  so.  He 
does  not  sne  as  agent,— as  trostee.  He  snes 
in  his  own  name.  He  does  not  say  he  was 
acting  for  A.,  B.,  and  G.,— acting  as  agent 
—but  the  allegation  is  that  he  is  owner  in 
fee  simple.  Well,  now,  it  might  be  said  in 
reply  that  the  matter  of  forfeltore  is  a  mat- 
ter  of  specific  defense;  but  it  is  also  true, 
when  a  plaintiff  undertakes  to  anticipate  the 
defense,  and  to  prove  that,  and  to  prove  him- 
self in  court  and  out  of  court  at  the  same 
time,  he  goes  out  of  court,  because  he  could 
have  gone  and  proved  his  loss  alone.  Now, 
by  the  same  thing  he  attempts  to  prove  his 
status  in  court'  he  proves  himself  out  of 
court.  I  think  the  oonsult  ought  to  go.  That 
is  my  judgment."  The  Judge  then  signed  the 
following  order  of  nonsuit:  "The  plaintiff 
having  concluded  his  evidence,  and  a  motion 
for  a  nonsuit  having  been  made  by  the  de- 
fendant, after  hearing  argument,  ordered  that 
said  motion  for  nonsuit  be,  and  the  same  is 
hereby,  granted,  upon  the  grounds  made  and 
reasons  expressed,  taken  down  by  the  ste- 
nographer. October  24.  1809.  O.  W.  Buch- 
anan, Judge." 

Notice  of  appeal  from  the  Judgment  and 
order  of  nonsuit,  and  from  the  ruling  of 
the  circuit  judge  at  the  trial,  within  10  days 
from  the  rising  of  the  court  to  the  supreme 
court  for  reversal  and  correction  of  the 
same,  was  given;  and  the  following  are  the 
exceptions  and  grounds  of  appeal:  "(1)  Be- 
cause the  forfeiture  of  an  Insurance  policy 
Is  a  matter  of  defense,  and  the  policy  of 
this  insurance  was  duly  admitted  and  pro- 
duced In  court  and  it  was  Incumbent  upon 
the  Insurance  company  to  show  by  compe- 
tent evidence  wherein  the  forfeiture  lay, 
and  the  circuit  judge  erred  In  withholding 
the  Issues  from  the  jury.  (2)  Because  the 
Introduction  of  the  policy  raised  the  pre- 
sumption that  its  terms  had  been  complied 
with,  and  it  was  then  a  question  for  the  jury 
to  determine,  and  the  Judge  erred  in  grant- 
ing the  motion  for  nonsuit.  (3)  Because  the 
circuit  judge  erred  in  assuming  that  there 
was  a  conveyance  by  the  plaintiff  to  his 
sons,  changing  the  title  to  the  house  Insured 
and  the  surrounding  lands,  when  the  alleged 
deed  was  not  proven  and  not  offered  in  evi- 
dence at  all.  (4)  Because  he  erred  in  assum- 
ing that  there  was  a  change  of  title  In  the 
property,  when  all  the  witnesses  that  made 
any  reference  to  the  alleged  deed  testified 
that  the  same  had  been  signed  by  the  plain- 
tiff, but  not  delivered  ajs  a  deed,  and  was 
never  intended  by  either  party  to  operate 
as  a  conveyance  in  the  lifetime  of  plaintiff. 
(5)  Because  the  alleged  deed  was  set  up  In 
the  answer  as  a  defense,  and  it  was  incum- 
bent on  the  defendant  company  to  prove 
the  same,  and  the  Judge  erred  In  assuming 
the  alleged  change  in  the  title  without  such 
proof.  (6)  Because  the  mere  admission  that 
the  alleged  deed  was  signed  in  1802,  but  nev- 
er delivered,  is  not  legal  proof  of  the  convey- 
ance of  the  property.    The  testimony  of  the 


Shnte  family,  drawn  out  on  the  cnMUhezam- 
ination,  that  the  plaintiff  had  some  years  ago 
signed  a  paper,  to  take  effect  after  his  death, 
but  which  was  not  delivered,  and  was  never 
intended  to  be  delivered,  in  plaintiff's  life- 
time, was  no  evidence  to  pass  the  title  out  of 
plaintiff.  And  the  circuit  judge  erred  there- 
in. (7)  Because  the  plaintiff's  attorneys, 
when  they  discovered  the  inclination  of  the 
judge,  proposed  to  go  further  than  their 
duty,  and  swear  the  subscribing  witnesses 
to  the  alleged  deed,  to  show  that  the  same 
was  not  delivered,  and  was  never  intended 
to  be  delivered,  as  a  conveyance,  but  the 
court  refused  this  request.  (9  Because  the 
alleged  deed  was  signed  in  1892,  but  not  de- 
livered, and  the  house  was  first  insured  in 
1894,  again  in  1806,  and  now  again  in  1896, 
by  the  defendant  company;  and  the  presid- 
ing judge  erred  in  assuming  that,  the  title 
to  the  property  insured  changed  hands  after 
the  first  policy  was  delivered,  contrary  to 
the  facts,  not  considering  that  this  would 
raise  the  question  of  waiver  of  the  defense. 
(9)  Because,  when  E.  K.  Palmer  applied  for 
the  policy  in  1894,  1895,  and  in  1896,  it  was 
proof  that  no  concealment  and  no  misrepre- 
sentations were  made,  and  that  no  ques- 
tions whatever  were  asked  by  the  insurer, 
and  that  Palmer  had  no  knowledge  of  any 
change  whatever  in  the  title,  and  that  Shute, 
the  plaintiff,  had  no  knowledge  of  the  con- 
tents of  the  policy,  and  that  he  had  no  com- 
munication at  any  time  with  any  agent  of 
the  insurance  company;  and  the  circuit 
Judge  misconceived  this  testimony,  and  erred 
in  assuming  that  there  was  no  waiver  by  the 
defendant  company,  and  no  negligence  on  its 
part  These  were  questions  of  fact  for  the 
jury.  (1(^  Because  it  was  in  proof  that  the 
defendant  immediately  after  the  house  was 
burned  down,  was  the  first  to  raise  the  ques- 
tion of  forfeiture  set  up  in  its  answer,  and 
before  the  said  E.  K.  Palmer,  agent  had  had 
knowledge  of  the  alleged  change  in  the  title, 
and  before  the  plaintiff  had  any  knowledge 
of  the  contents  of  the  policy  of  insurance; 
and  the  inquiry  when  and  how  this  informa- 
tion was  acquired  by  the  defendant  com- 
pany should  have  been  left  to  the  Jury,  to 
determine  whether  or  not  there  was  a  waiv- 
er of  this  defense.  (11)  If  the  insurer,  be- 
fore issuing  the  policy,  asks  for  no  informa- 
tion, and  the  insured  makes  no  representa- 
tions, it  must  be  presumed  that  the  insur- 
er has,  in  person  or  by  agent  in  such  a 
case,  obtained  all  the  information  desired 
as  to  the  premises  Insured,  or  that  he  ven- 
tures to  take  the  risk  without  it  and  that 
the  insured,  being  asked  nothing,  has  a 
right  to  presume  that  nothing  on  the  risk 
is  desired  from  him.  Such  were  the  facts 
in  this  Instance,  and  the  nonsuit  was  erro- 
neously granted.  (12)  Insurance  companfea 
or  their  agents  are  presumed  to  know  what 
facts  and  circumstances  are  material  to  the 
risk  much  better  than  persons  applying  for 
the  Insurance,  and  if  they,  as  in  this  In- 
stance,  choose  to  accept  the  risk   without 
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inquiry,  and  when  a  loss  occurs  It  appears 
that  some  fact,  whlcb  the  insurance  com- 
pany may  regard  as  material  to  the  risk 
-was  not  communicated  by  the  insured,  com* 
mon  honesty  and  fair  dealing  forbid  that 
this  shall  operate  as  a  forfeiture  of  the 
policy.  (13)  Because  the  proof  did  not  vary 
from  or  contradict  the  allegations  of  the 
complaint,  and^  even  if  it  were  so,  it  was 
no  ground  for  a  nonsuit.  (14)  Because  the 
policy  of  insurance  did  not  contain  a  promis- 
sory warranty  to  bind  plaintiff.  (15)  Be- 
cause, even  if  any  of  the  material  specifica- 
tions in  the  policy  were  not  proven,  the  con- 
duct of  the  defendant  company  was  such  as 
to  raise  the  presumption  of  a  waiver,  and 
was  a  question  of  fact  for  the  Jury  to  de- 
termine." 

There  is  no  doubt  but  that  the  circuit 
Judge  was  impressed  with  the  idea  that  the 
plaintiff  sued  for  one  thing,  and,  in  his  di- 
lemma, wanted  to  recover  for  another  thing. 
In  discussing  the  matter  of  a  nonsuit,  this 
court,  in  the  case  of  Willis  v.  Hammond,  41 
&  a  158,  19  S.  B.  312,  said:  "It  is  settled 
law  in  this  state  that  the  circuit  Judge  ought 
not  to  grant  a  motion  for  a  nonsuit  if  there 
is  any  competent  testimony  before  the  Jury 
in  support  of  plaintiff's  tender  of  issues; 
but,  on  the  other  side,  it  is  equally  true,  if 
no  such  testimony  is  offered,  such  motion 
should  be  granted.  The  solution  of  this 
question  therefore  involves  a  consideration 
of  the  pleadings,  and  the  fact  whether  any 
testimony  was  offered  by  plaintiff  to  support 
the  issues  there  tendered."  When  the  plain- 
tiff in  this  action  at  bar  complains  upon  the 
policy  of  insurance  made  for  him  by  his 
agent,  E.  K.  Palmer,  with  the  defendant 
insurance  company,  and  makes  such  policy 
a  part  of  his  complaint,  there  can  be  no 
doubt  but  that  such  policy  evidences  the  con- 
tract betwixt  the  parties.  The  contract  was 
in  writing,  and  it  became  the  duty  of  the 
circuit  Judge  to  expound  such  writing.  This 
contract  contained  these  provisions:  **Thls 
entire  policy  shall  be  void  •  •  •  if  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership,  or  If  the  sub- 
ject of  the  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple."  So, 
as  we  said,  it  was  the  duty  of  the  Judge  to 
construe  these  provisions  of  the  policy. 
Again,  the  deed  itself,  which  was  testified  to 
by  the  plaintiff  and  his  two  sons,  was  not 
brought  before  the  court,  except  in  this  tes- 
timony. Therefore  the  circuit  Judge  had  no 
right  to  say  what  the  testimony  of  these  witr 
nesses  proved  (he  said  that  such  testimony 
showed  that  the  plaintiff  had  no  fee-simple 
title  to  the  land  on  which  the  building  in- 
sured was  located),  especially  when  the  deed 
itself  was  not  produced,  and  reliance  was 
had  upon  the  testimony  of  the  plaintiff, 
which  declared  that  the  deed  was  ''signed." 
He  never  declared  in  his  testimony  that  the 
deed  wa£  "delivered."  It  is  the  duty  of  the 
Jury  to  take  care  of  the  testimony.  In  ad- 
dition to  all  these  matters,  it  was  in  testi- 


mony that  E.  K.  Palmer  never  told  the  insur- 
ance company  of  this  deed,  for  he  did  not 
know  of  it,  and  that  the  plaintiff  never  told 
the  Insurance  company  of  this  deed,  and  yet 
this  insurance  company,  as  soon  as  it  became 
liable  to  pay  this  policy,  suddenly,  through 
its  adjuster,  disclosed  to  the  plaintiff  that 
it  knew  of  this  deed.  Now,  with  such  testi- 
mony before  the  court,  and  with  no  explana- 
tion of  when  or  how  the  insurance  com- 
pany had  this  knowledge,  the  circuit  Judge 
had  no  right  to  take  such  testimony  from 
the  consideration  of  the  Jury.  If  the  insur- 
ance company  knew  that  this  land  had  been 
conveyed  to  the  three  sons,  and  yet,  after 
such  knowledge,  granted  a  policy  thereon  to 
the  plaintiff,  it  may  be  (we  VTill  not  assert 
It  as  a  fact)  that  the  insurance  company 
waived  the  requirement  of  its  policy  that 
the  platutiff  should  be  the  sole  and  uncon- 
ditional ovrher  of  the  land,  or  that  the  build- 
ing it  insured  should  be  located  on  land 
owned  by  the  plaintiff  in  fee  simple.  With- 
out expending  any  further  time,  we  prefer 
to  have  the  new  trial  without  any  hamper- 
ing restrictions  thereon  from  us.  It  Is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
action  be  remanded  to  that  court  for  a  new 
trial. 

(68  S.  C.  1^4) 

BIVERS     T.     PBIESTER.       PRIBSTH2R     ▼. 

WHALEY  et  al.     PBIESTER  et 

al.  V.  SAME. 

(Supreme  Court  of  Sonth  Carolina.     July  11, 

1900.) 

TRIAL-WAIVER  OP  IRRBQULARITT— DOCKBT- 
INO  OF  CAUSE  ON  CALENDAR 
—EXTRA  TERM. 
Where  a  party,  without  objection,  par- 
ticipates at  an  extra  term  of  the  circuit  court 
In  the  trial  of  a  cause  not  docketed  at  the  pre- 
ceding regular  term,  he  will  be  deemed  to 
have  waived  his  objection  that  the  cause  was 
not  docketed  on  the  calendar  of  the  preced- 
ing regular  term,  and  the  .court  has  jurisdic- 
tion, notwithstanding  Code,  9  28;  providing  that 
no  cause  shall  be  tried  at  any  extra  term  of 
the  circuit  court  unless  previously  docketed  on 
some  one  of  the  calendars  of  the  last  preceding 
regular  term  of  said  court. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  B.  C.  Watts,  Judge. 

Action  of  trespass  to  try  title  by  J.  M.  Elv- 
ers against  T.  E.  Priester,  consolidated  with 
a  motion  by  J.  P.  Priester  against  Whaley  & 
Rivers  to  vacate  a  Judgment  in  foreclosure. 
There  was  a  judgment  In  favor  of  plalntlfT 
in  the  action  of  trespass  to  try  title,  and  de- 
fendant appeals.  Judgment  affirmed,  as  is 
also  the  denial  of  the  motion  to  vacate  the 
Judgment  in  foreclosure. 

J.  O.  Patterson,  for  appellants.  Bates  & 
Simms,  for  respondents. 

GABY,  A«  J.  The  facts  of  this  case  are 
thus  set  forth  by  Judge  Townsend  in  that 
portion  of  his  decree  which  we  have  copied, 
as  follows:  "The  first  above  mentioned  case 
is  for  trespass  to  try  title*  In  the  usual  form. 
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and  was,  by  consent  referred  to  the  master 
to  take  testimony  and  to  report  to  this  court, 
and  said  report  is  in.  The  remaining  two 
matters  were  motions  to  vacate  and  set 
aside  a  Judgment  in  foreclosure  heretofore 
entered  in  this  court,  and  all  of  these  mat- 
ters, being  closely  connected  and  dependent 
upon  the  same  state  of  facts,  were,  by  con- 
sent, heard  by  me  together,  upon  the  plead- 
ings and  testimony  in  the  first  case,  and  up- 
on the  papers  in  the  motions  above  stated. 
The  following  are  facts  found  by  me  after 
hearing  the  whole  matter,  and,  for  conven- 
ience, are  arranged  in  narrative  form:  Up- 
on the  27th  day  of  February,  1891,  and  the 
7th  day  of  September,  1891,  the  above-men- 
tioned J.  P.  Prlester  executed  and  delivered 
to  Whaley  &  Rivers  two  mortgages  upon  the 
real  estate  in  the  complaint  set  forth  and  de- 
scribed, in  the  sum  of  three  thousand  dol- 
lars each,  and  these  two  mortgages  were 
duly  recorded  in  the  office  of  R.  M.  C.  for 
said  county  upon  the  27th  day  of  February 
and  the  7th  day  of  September,  1891,  respec- 
tively. In  Book  54,  p.  99,  and  Book  54,  p. 
135.  The  said  Prlester  having  defaulted 
in  the  payment  of  said  mortgages,  an  effort 
was  made  by  the  said  Whaley  &  Rivers  to 
foreclose  the  same  under  the  power  contain- 
ed in  said  mortgage,  by  an  advertisement  in 
one  of  the  newspapers  in  said  county.  The 
said  defendant  J.  P.  Prlester,  through  his 
attorneys,  Messrs.  Patterson  &  Holman,  filed 
an  action,  entitled  *J.  P.  Prlester  v.  Whaley 
&  Rivers,'  for  an  accounting,  and  injunction 
pending  same;  and  the  said  sale  was  en- 
joined, and  a  rule  to  show  cause  why  the 
injunction  should  not  be  continued  pending 
the  trial  of  the  case  was  granted  by  his 
honor.  Judge  Witherspoon,  and  at  the  No- 
vember, 1894,  term  of  said  court  the  matter 
was  argued,  the  injunction  continued,  and 
an  order  of  reference  to  take  the  account- 
ing demanded  by  the  mortgagor  was  signed 
by  his  honor,  Judge  Witherspoon,  all  at  the 
said  term  of  court.  The  order  of  reference 
to  the  master,  however,  required  the  refer- 
ence to  be  held  by  a  given  day,  and  the  same 
was  not  held  within  the  time  limited  by  said 
order;  and  when  the  same  was  held  the 
mortgagor's  attorneys  aforesaid  appeared 
before  the  master,  and  objected  to  the  refer- 
ence on  the  ground  that  the  said  order  was 
functus  officio,  and  had  expired  by  its  own 
limitation,  and  at  the  same  time  gave  notice 
that  at  the  succeeding  term  of  the  court  said 
attorneys  would  apply  for  an  order  of  dis- 
continuance of  said  action  filed  on  behalf  of 
said  Prlester,  mortgagor.  Nothing  was  done 
by  the  master  at  this  reference,  beyond  tak- 
ing proof  of  the  mortgages  admitted  by  the 
complaint  of  the  plaintiff;  and  the  defend- 
ant mortgagees,  Whaley  &  Rivers,  who  fti 
said  action  had  filed  an  affirmative  answer 
praying  foreclosure  of  said  mortgages,  gave 
due  notice  to  plaintifTs  attorneys  that  upon 
a  given  day  they  would  take  the  testimony 
of  J.  M.  Rivers,  one  of  the  defendants,  be- 
fore a  notary  public  in  Charleston,  de  bene 


esse.  At  the  hearing  no  one  appeared  for 
the  plaintiff,  the  testimony  of  Rivers  was 
taken,  and  the  whole  accounting  gone  into 
and  testified  to  in  detail;  and  this  testimony 
so  taken  was  duly  sent  to  the  clerk  of  this 
court,  to  be  used  in  the  trial  of  the  cause, 
and  the  whole  matter  (that  is  to  say,  the 
application  for  a  discontinuance,  the  report 
of  the  master,  and  the  testimony  de  bene 
esse)  was  all  ready  for  a  hearing  at  the  regu- 
lar term,  in  July,  1895.  This  court  was  not 
held,  however,  at  that  term,  owing  to  the 
illness  of  Judge  Watts,  but  his  honor.  Chief 
Justice  Mclver,  appointed  a  special  term,  to 
be  held  in  August  of  said  year,  and  at  this 
special  term  Judge  Watts  presided.  The 
case  was  called  up,  and  Messrs.  Patterson  & 
Holman  moved  to  discontinue  the  action, 
and  defendant's  attorney  moved  for  a  trial 
and  a  judgment  of  foreclosure.  His  honor. 
Judge  Watts,  granted  a  judgment  of  fore- 
closure, and  in  said  decree  it  appears  that 
the  plaintiffs  attorneys  had  announced  that 
they  had  obtained  all  the  relief  demanded 
by  them.  Upon  the  filing  of  this  decree 
the  attorneys  for  Prlester,  the  mortgagor, 
gave  notice  of  appeal  to  the  supreme  court 
from  the  judgment  of  foreclosure,  and  pre- 
pared their  case,  with  exceptions,  etc.;  but 
the  said  appeal  was  dismissed  for  want  of 
prosecution,  and  the  lands  described  in  the 
complaint  and  answer  were  sold  by  the  mas- 
ter for  said  county  upon  sales  day  in  No- 
vember in  1895,  under  said  decree  of  foreclo- 
sure, and  were  purchased  by  J.  M.  Rivers, 
who  complied  with  the  terms  of  sale  and  re- 
ceived master's  title  to  the  same  upon  the 
same  day,— sales  day.  After  the  sale  by  the 
master  the  said  lands  were  sold  by  the  sher- 
iff of  said  county  under  certain  and  sundry 
judgments  recovered  against  the  said  mort- 
gagor, J.  P.  Prlester,  subsequent  to  the  date 
and  record  of  said  mortgages  foreclosed  as 
above  stated;  and  at  this  sale  the  said  J.  P. 
Prlester  and  his  said  attorneys,  Messrs.  Pat- 
terson &  Holman,  purchased  said  land,  and 
instructed  the  said  sheriff  to  make  titles  to 
Mrs.  T.  B.  Prlester,  the  wife  of  the  said  J. 
P.  Prlester,  which  titles  vrere  executed  and 
delivered  in  March,  the  year  following.  At 
the  March  term,  1896,  the  said  master's  re- 
port of  sale  came  in,  and  was  duly  confirmed 
by  his  honor.  Judge  Aldrich,  without  objec- 
tion, and  thereafter  certain  efforts  were  made 
to  obtain  possession  of  said  premises,  in  the 
nature  of  writs  of  assistance,  on  the  part  of 
the  purchaser  at  said  master's  sale,  J.  M. 
Rivers,  but  proved  ineffectual,  owing  to  Mrs. 
T.  B.  Prlester  and  J.  P.  Prlester  setting  up 
independent  title  in  Mrs.  Prlester;  and  the 
judge  held  that  she  not  having  been  a  party 
to  the  record,  and  no  lis  pendens  having  been 
filed,  she  could  not  be  ejected  in  a  summ&ry 
way,  as  desired,  but  that  she  should  have 
her  day  in  court,  whereupon  the  above  first 
entitled  action  was  brought  by  the  said  J. 
M.  Rivers  to  recover  possession  of  the  prem- 
ises, and  for  damages  for  its  holding  by  said 
Mrs.  Prlester.    Mrs.  Priester's  answer  seta 
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up,  practically,  in  defense,  that  the  judg- 
ment of  foreclosure  above  alluded  to  was  a 
nullity,  having  been  recovered  at  a  special 
term  of  the  court,  and  that  the  case  V7as  not 
formerly  upon  the  calendar,  and  hence  the 
master*s  title  conveyed  nothing  to  the  plain- 
tiff J.  M.  Rivers.  These  issues  being  made 
up,  the  case,  by  consent,  as  above  stated, 
was  referred  to  the  master  to  take  testi- 
mony. At  these  references  (there  were  sev- 
eral) it  was  admitted  that  both  plaintiff  and 
defendant  claimed  from  a  common  source, 
in  the  person  of  J.  P.  Priester;  and  It  was 
shown  that  the  plaintiff  claimed  under  the 
foreclosure  proceedings  in  re  J.  P.  Priester 
T.  Whaley  &  Rivers,  upon  the  mortgages 
above  set  forth,  whilst  the  defendant  claim- 
ed under  the  judgments  against  J.  P.  Priest- 
er, and  sheriff's  sale  thereunder.  The  ques- 
tion thus  presented  is,  which  has  the  para- 
mount title?  Damages  were  also  proved  at 
said  reference  in  favor  of  plaintiff,  and  not 
contradicted,  of  one  hundred  dollars  per 
planting  year.  PlalntiiTs  counsel  gave  no- 
tice at  the  reference  that  if  it  was  deemed 
by  the  court  that  an  allegation  of  damages 
should  be  specifically  made,  and  that  there 
should  be  such  allegation  in  the  prayer  for 
judgment,  they  would  ask  for  an  amend- 
ment of  the  complaint  so  as  to  conform  to 
the  undisputed  testimony  as  to  the  damages. 
At  the  close  of  these  references  the  defend- 
ants' attorneys,  Messrs  Patterson  &  Holman, 
and  also  on  behalf  of  J.  P.  Priester,  had 
served  upon  Whaley  &  Rivers,  the  judgment 
creditors  In  foreclosure,  as  above  stated, 
two  motions  to  vacate  said  judgment  of 
foreclosure,  which  are  the  two  motions  set 
forth  at  the  head  of  this  decree.  These  mo- 
tions base  the  relief  desired  upon  the  same 
ground  as  set  up  in  the  answer  of  Mrs.  T.  B. 
Priester,  to  wit.  because  of  the  alleged  lack 
of  jurisdiction  in  the  court  at  said  special 
term  to  try  a  case  not  at  that  time  on  the 
calendar.  These  are  the  fact»  constituting 
a  history  of  this  case.  Having,  therefore, 
fully  considered  the  facts  of  the  case,  I  am 
of  the  opinion,  and  I  so  conclude,  that  the 
foreclosure  ease,  as  above  stated,  having 
been  commenced  In  November,  1804,  and 
having  had  orders  granted  therein,  and  the 
same  having  been  In  all  respects  fully  ready 
for  trial  at  the  regular  term  of  the  court  pre- 
ceding the  special  term,  and  at  the  special 
term  was  heard  without  objection  on  the 
part  of  the  mortgagor,  J.  P.  Priester,  on  ac- 
count of  the  alleged  nondocketing,  but  the 
hearing  having  been  fully  acquiesced  in  by 
the  said  attorneys  for  Priester,  his  honor's 
decree  in  foreclosure  was  rightly  granted. 
And  the  case  of  SImms  v.  Phillips,  cited  by 
Messrs.  Patterson  &  Holman,  does  not  apply 
to  the  case  in  foreclosure  heard  by  his  hon- 
or. Judge  Watts,  in  that  the  said  case  was 
heard  without  objection  on  the  ground  of 
nondocketing,  and  that  this  was  a  right  that 
could  be  waived  by  consent  or  acquiescence 
In  same,  whereaa  in  the  case  of  SImms  v. 
Phillips  the  case  was  not  ready  for  trial  at 
36  S.E.-;» 


the  regular  term  preceding  the  extra  term, 
and  was  heard  over  the  objections  specially 
raised  by  the  defendant's  attorneys  on  the 
ground  that  the  case  had  not  been  ready  for 
trial  at  the  said  regular  term,  and  had  not 
been  docketed  by  defendant's  consent,"  etc. 

The  record  contains  the  following  state- 
ment: *'Only  so  much  of  the  testimony  Is 
printed  as  shows  the  damages  for  the  pos- 
session of  the  land,  and  the  notice  of  pro- 
posed amendment  of  the  complaint  which 
was  given  at  the  reference  before  the  mas- 
ter,—all  other  questions  of  fact,  as  found  by 
Judge  Townsend,  being  admitted  to  be  cor- 
rect—and the  only  questions  raised  by  this 
appeal  being:  First,  whether  Judge  Town- 
send  is  right  in  holding  that  Judge  Watts 
had  jurisdiction,  at  a  special  term  of  court, 
to  hear  and  determine  the  case  of  fore- 
closure in  the  original  suit  of  J.  P.  Priester 
V.  Whaley  &  Rivers,  and  that  that  question 
is,  as  to  J.  P.  Priester  and  his  wife,  Mrs. 
T.  E.  Priester,  res  adjudicata,  and  that  Mrs. 
Priester  is  estopped  by  the  facts  to  defeat 
plaintiff's  recovery;  and,  second,  whether 
the  judge  abused  his  discretion  in  allowing 
the  amendment  to  the  complaint  It  Is  ad- 
mitted that  the  judgment  in  the  case  of  J.  P. 
Priester  v.  Whaley  &  Rivers,  under  which 
the  plaintiff  J.  M.  Rivers  purchased,  was  in 
all  respects  regular,  and  properly  entered  up 
in  the  clerk's  office,— the  only  objection  now 
urged  against  It  being  that  it  was  obtained 
at  a  special  term  of  court,  and.  In  appel- 
lants' view  of  the  testimony,  was  not  dock- 
eted the  requisite  length  of  time  before  the 
said  hearing,  although  it  is  admitted  that 
no  objection  of  this  nature  was  made  by  de- 
fendants' attorneys  in  said  suit  at  said  trial, 
and  that  they  took  an  appeal  to  the  supreme 
court  for  the  decree  of  foreclosure,  served 
exceptions,  etc.;  but  no  exception  of  this 
character  was  taken,  and  finally  said  appeal 
was  duly  dismissed  for  want  of  prosecu- 
tion, and  the  master's  report  of  sale  there- 
after duly  confirmed,  without  objection." 

The  circuit  judge  refused  the  two  motions 
to  vacate  the  judgment  hereinbefore  men- 
tioned, and  adjudged  the  plaintiff's  title  to 
be  paramount  to  that  of  Mrs.  T.  E.  Priester, 
and  that  the  plaintiff  was  entitled  to  the  poS' 
session  of  the  land,  and  to  enter  up  judg- 
ment for  $400  damages  for  the  unlawful 
withholding  of  said  possession.  He  also  or- 
dered that  the  complaint  be  amended  so  as 
to  conform  to  the  testimony,  by  adding  a 
specific  allegation  of  damages. 

We  will  first  consider  the  question  of  ju- 
risdiction. The  only  ground  upon  which  It 
was  contended  that  Judge  Watts  did  not 
have  jurisdiction  to  try  the  case  was  that 
it  had  not  been  docketed  the  requisite  length 
of  time  before  It  was  heard.  The  circuit 
judge,  in  his  decree,  points  out  the  distinc- 
tion between  this  case  and  that  of  Simms 
V.  Phillips,  40  S.  C.  149,  24  S.  B.  97.  The 
court  of  common  pleas  for  Barnwell  coun- 
ty had  acquired  jurisdiction  of  the  cause  be- 
fore the  special  term  of  court  cooimMiced. 
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ir  the  court  did  not  have  jurisdiction  of  the 
isubject-matter  of  the  action,  it  could  neither 
liave  been  tried  at  the  general  nor  at  the 
special  term  thereof.  The  statutory  provi- 
sion as  to  what  cases  could  be  heard  at  the 
special  term  of  the  court  related  merely  to 
the  time  of  hearing,  and  not  to  the  subject- 
matter  of  the  action.  The  parties  to  the  ac- 
tion had  the  right  to  waive  compliance  with 
the  statutory  requirements  as  to  the  dodcet- 
ing,  which  the  circuit  judge  finds  was  done 
in  this  case.  In  the  case  of  Overstreet  v. 
Brown,  4  McCk)rd,  79,  the  court  uses  this 
language:  "*  *  *  Although  a  person  can- 
not by  consent  give  jurisdiction  to  a  court 
where  it  had  no  jurisdiction  before,  yet, 
where  the  court  has  jurisdiction  of  the  mat- 
ter, and  the  party  has  some  privilege  which 
exempts  him  from  the  jurisdiction,  he  may 
waive  that  privilege  if  he  chooses  to  do  so." 
If  judgments  could  be  declared  null  and  void 
by  reason  of  the  fact  that  the  cases  had  not 
been  docketed  tbe  requisite  length  of  time 
before  the  court  convened,  even  when  this 
objection  was  waived,  it  would  unsettle 
titles  throughout  the  entire  state.  As  to  the 
order  of  amendment,  we  fall  to  discover  any 
abuse  of  discretion  on  the  part  of  the  circuit 
judge,  or  any  other  error.  In  granting  it 
Judgment  affirmed. 


(58  8.  C.  126) 

ILA VENDER  v.   DANIEL  et  al.     SAME   v. 

LAVENDER  et  al.    SAME  v. 

HUMPHRIES. 

(Supreme  Oonrt  of  South  Carolina.    July  8, 

1900.) 

DOWBR~RELBASE>-BVIDS>NOB— BURDBN  OF 
PROOF— CONDITIONAI4  DEBD. 

1.  Where  a  wife  Indorsed  her  renunciation 
of  dower  on  a  deed  executed  by  her  husband  to 
their  son  for  land  subject  to  a  mortgage,  anb- 
fteqnent  purchasers  of  the  land  on  foreclosure  of 
the  mortgage,  to  which  the  son  was  a  party, 
took  the  title  to  the  land  free  from  plaintiff's 
claim  of  dower,  since  her  claim  of  dower  was 
barred  as  against  the  son,  and  was  consequent- 
ly barred  as  against  the  purchasers  at  the  ju- 
dicial sale. 

2.  A  deed  by  a  husband,  absolute  on  its 
face,  and  purporting  to  have  been  given  for  a 
money  consideration,  on  which  the  wife  in- 
dorsed her  release  of  dower,  cannot  be  changed 
to  a  conditional  deed  by  testimony  that  the 
real  consideration  for  it  was  the  promise  of  the 
grantee  to  assume  a  mortgage  indebtedness 
against  the  land,  and  to  support  the  grantor 
and  his  wife  during  the  remainder  of  their 
lives,  so  as  to  entitle  the  wife  to  recover  dow- 
er in  the  land  on  failure  of  the  grantee  to  pay 
off  the  indebtedness,  and  support  the  grantor 
and  his  wife,  as  against  purchasers  without 
notice  of  the  condition  at  foreclosure  sale  un- 
der the  mortgage,  to  which  the  grantee  was  a 
party. 

3.  Under  Rev.  St.  1803,  §  1902,  declaring  that 
"when  a  husband  dies  intestate,  and  his  wife 
accepts  her  distributive  share  of  his  estate,  she 
shall  be  barred  of  dower  in  the  lands  of  which 
he  died  seised  and  all  he  had  aliened,*'  where  a 
widow  received  and  receipted  for  her  dis- 
tributive share  of  her  husband's  estate,  and 
afterwards  sought  to  revolje  her  election,  the 
burden  is  on  her  to  show  that  she  was  misled 
as  to  the  condition  of  the  estate  before  malting 
the  election,  and  her  right  to  retract  is  not  es- 


tabliabed  by  her  testimony  that  she  receipted 
for  her  distributive  share  in  consequence  of 
certain  information  wliich  she  received,  the  na- 
ture of  which  or  from  whom  she  received  it 
■he  failed  to  dlacloae. 

Appeals  from  common  pleas  circuit  court 
of  Cherokee  county;  Buchanan,  Judge. 

Actions  by  PoUy  Lavender  against  O.  J. 
Daniel  and  another,  against  D.  R.  Lavender 
and  another,  and  against  W.  T.  Humphries, 
and  to  establish  her  dower  right  to  certain 
lands,  and  have  the  same  set  off  to  her. 
From  a  Judgment  of  the  circuit  court  re- 
versing a  Judgment  of  the  probate  court  in 
favor  of  defendants,  they  appeaL    Reversed. 

Simpson  &  Bomar,  for  appellants.  J.  C. 
Jefferles  and  Carlisle  ft  Carlisle,  for  respond- 
ent 

McIVER,  C.  J.  These  three  cases,  aU 
growing  out  of  the  same  state  of  facts,  and 
involving  the  same  principles  of  law,  were 
heard,  and  will  be  considered,  together. 
Some  time  in  February,  1890,  Polly  Laven- 
der, the  respondent  herein,  filed  a  petition, 
in  each  of  the  three  cases  above  stated, 
against  the  defendants  therein,  as  parties 
in  possession  of  different  parcels  of  the  land« 
in  the  court  of  probate,  for  her  dower  in  said 
land,  alleging  that  she  was  the  widow  of 
one  George  Lavender,  who  died  on  the  8th 
of  April,  1807,  having  been  seised  during 
coverture  of  said  land.  The  defendants  an- 
swered, claiming  that  the  petitioner  was  bar- 
red of  her  dower  (1)  by  the  fact  that  she 
had  renounced  her  dower  on  a  deed  execut- 
ed by  said  George  Lavender  on  the  2l8t 
March,  1888,  conveying  the  same  to  his  son 
P.  0.  Lavender;  and  (2)  because  the  peti- 
tioner had  accepted  her  distributive  share 
of  her  deceased  husband's  estate.  At  tbe 
trial  it  appeared  that  the  said  George  Laven- 
der, on  the  16th  of  February,  1883,  had  ex- 
ecuted a  mortgage  on  the  said  lands  to  one 
Lewis  Clary  prior  to  the  date  of  the  deed 
to  his  son,  above  referred  to.  Subsequently, 
but  at  what  time  does  not  appear,  an  action 
was  commenced  by  one  Thomas  McCraw,  as 
administrator  of  said  Lewis  Clary,  against 
the  said  Georgo  Lavender,  for  the  foreclosure 
of  said  mortgage,  to  which  action  the  said 
P.  C.  Lavender,  and  D.  R.  Lavender,  also 
a  son  of  the  said  George,  were  also  made 
parties  defendant,  as  persons  claiming  some 
interest  in  the  said  land.  That  action  cul- 
minated in  a  Judgment  in  favor  of  the  plain- 
tiff, and  by  an  order  of  the  late  Judge  Nor- 
ton bearing  date  the  14th  April,  1880,  the 
land  was  directed  to  be  sold;  and  on  sale 
day  in  November,  1800,  the  land  was  S(rfd, 
and  bought  by  the  defendants  C.  J.  Daniel, 
D.  R.  Lavender,  and  W.  T.  Humphries  (the 
other  defendants  in  the  two  cases  first  named 
being,  as  we  suppose,  parties  in  possession, 
as  tenants  or  otherwise),  who  divided  the 
land  among  them.  The  proceeds  of  this 
sale  were  applied,  first,  to  the  costs  of  tbe 
action  of  Marsh,  as  llie  administrator  of 
Clary,  against  George  Lavender  and  others. 
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aad  next  to  the  mortgage  in  favor  of  Clary, 
leaving  a  balance  in  the  hands  of  the  master. 
The  master  made  his  report  on  the  sale, 
which  was  confirmed,  and  the  deeds  from 
the  master  to  the  defendants  CL  J.  Daniel, 
D.  B.  Lavender,  and  W.  T.  Humphries,  con- 
veying to  them  the  premises  out  of  which 
dower  is  claimed,  were  offered  in  evidence. 
It  further  appeared  in  evidence  that  P.  C. 
lAvender,  after  his  father  had  conveyed  to 
him  the  land  in  question,  had  executed  a 
mortgage  on  the  same  to  one  B.  S.  Lipscomb, 
bearing  date  the  15th  April,  1889,  to  secure 
the  payment  of  a  note  for  ^00.  It  also  ap- 
pears that  one  M.  Bonner  had  set  up  a  claim, 
as  judgment  creditor  of  George  Lavender, 
to  the  balance  in  the  hands  of  the  master; 
whereupon  it  seems  that  both  Lipscomb  and 
Bonner  were '  made  parties  to  the  case  of 
McOraw,  as  administrator  of  Olary,  against 
George  Lavender  and  others,  and  an  order 
was  passed  referring  it  to  the  master  to 
inquire  and  report  to  whom  the  balance  In 
the  hands  of  the  master  should,  be  pa^d. 
The  master  made  his  repoi^  to  which  all 
parties  consented,  and  recommended  that 
''the  costs  of  this  action— that  is,  costs  of 
officers,  and  $25  for  Bonner'js  attorneys— b6 
first  paid  out  of  the  fund  in  hand,  and  that 
the  sum  of  1500  be  next  paid  to  Ml  Bonner 
or  his  attorneys,  and. that  the^sum  of  $299 
be  paid  to  B.  S.  Lipscomb  or  his  attorneys, 
and  that  the  balance  be  paid  to  George  Lav- 
ender or  his  attorneys."  8ul)sequently,  it  ap- 
pears from  the  evidence,  a  compromise  agree- 
ment  between  P.  O.  Lavender,  and  George 
Lavender  was  made,  by  the  terms  of  which 
**all  moneys  left  after  the  payment  of  the 
sum  agreed  to  pay  M.  Bonner  and  the  mort- 
gage of  B.  S.  Lipscomb  should  be  equally 
divided  between  George  and  P.  C.  Lavender," 
and  the  evidence  shows  that  this  arrange- 
ment  was  carried  out 

To  sustain  the  second  ground  upon  which 
the  defendants  claim  that  the  dower  was 
barred,  the  papers  of  the  estate  of  George 
Lavender  were  offered  in  evidence,  '*whicb 
showed  that  D.  B.  Lavender  was  adminis- 
trator of  the  estate,  and  made  settlement 
thereof  In  the  probate  court  of  Cherokee 
county  on  the  28tii  of  December,  1898;  that 
on  the  same  day,  in  accordance  with  the 
decree  of  the  probate  Judge,  he  paid  to  Polly 
Lavender  the  sum  of  twenty-seven  and 
*Vido  dollars  in  full  of  her  one<third  in- 
terest in  the  estate";  to  which  statement 
copied  from  the  **case"  is  appended  the  final 
decree,  setting  forth  in  detail  the  amounts 
due  to  each  of  the  distributees,  and  adjudg- 
ing that  the  administrator  shall  ^pay  the 
same.  The  defendants  also  offered  in  evi- 
dence the  deed  Itrom  George  Lavender  to 
P.  d  Lavender,  above  referred  to,  covering 
all  the  land  out  of  which  dower  is  claimed, 
upon  which  is  indorsed  a  former  renuncia- 
tion of  her  dower  by  the  petitioner,  Polly 
Lavender.  This  deed,  upon  its  face,  is  an 
absolnte  conveyance,  and  purports  to  have 
been  executed  in  ^'consideration  of  the  sum 


of  sixteen  hundred  dollars  to  me  paid  by 
P.  0.  Lavender,"  and  appears  to  have  been 
duly  recorded  on  the  15th  April,  1889.  They 
also  introduced  in  evidence  the  mortgage  of 
P.  a  Lavender  to  B.  S.  Lipscomb,  covering 
all  the  land  described  in  the  deed  from 
George  Lavender  to  P.  O.  Lavender,  being 
the  mortgage  hereinabove  referred  to. 

The  plaintiff,  Polly  Lavender,  was  exam- 
ined in  reply,  and,  after  saying  that  D.  B. 
Lavender,  the  administrator  of  the  estate  of 
George  Lavender,  was  her  son,  her  testimony 
proceeded  as  follows:  "Q.  When  you  receiv- 
ed any  money  from  D.  B.  Lavender,  did  you 
have  any  notice,  or  did  you  think  or  know, 
that  it  would  knock  you  oat  of  your  dower 
interest  in  this  matter?  (Defendants  object. 
The  competency  of  this  question  to  be  re- 
served imtil  final  argument.)  A.  No,  sir;  I 
did  not.  Q.  Before  signing  any  receipt  for 
this  money,  did  you  ask  for  any  information? 
(Defendants  object.  Buling  reserved.)  A« 
Tee,  sir.  Q.  In  consequence  of  Information 
you  received,  did  you  sign  receipt?  (Object- 
ed to  by  defendants.  Buling  reserved.)  A.  I 
did.  Q.  Did  you  intend  by  signing  this  re- 
ceipt to  release  your  dower  in  this  matter? 
(Defendants  object.  Buling  reserved.)  A. 
No,  sir;  I  did  not.  Q.  What  was  the  con- 
sideration of  the  deed  from  George  Lavender 
to  P.  O.  Lavender  upon  which  you  renounce 
your  dower?  (Objected  to  by  defendants. 
Buling  reserved.)  A.  P.  C.  Lavender  was  to 
take  the  land,  pay  the  debts,  and  keep  us  up, 
as  I  understood.  It  was  why  I  signed  dower 
In  said  deed.  Would  not  have  done  it  oth- 
erwise. (All  this  objected  to.  Buling  re- 
served.) Have  never  renounced  dower  in 
that  property  to  any  one  else .  Q.  Did  P.  O. 
Lavender  pay  off  the  debts  and  support  you 
and  husband  on  the  place,  as  he  agreed  to 
do?  (Objected  to.  Buling  reserved.)  A. 
No,  sir;  he  stayed  there  one  year,  and  the 
land  was  sold  for  the  debt&*'  Cross-exami- 
nation: ''Witness  was  present  in  the  pro- 
bate judge's  office  for  Cherokee  county  some 
time  ago,  and  D.  B.  Lavender  paid  me  some 
twenty  odd  dollars,  part  of  my  husband's  es- 
tate." 

.  Upon  this  testimony  the  judge  of  probate 
heard  these  cases,  and  in  his  decree  he  sus- 
tained both  of  the  grounds  upon  which  the 
defendants  claimed  that  the  right  of  dower 
had  been  barred,  and  he  rendered  judgment 
dismissing  petitions  in  each  of  the  three 
cases.  From  this  judgment  the  plaintiff  ap- 
pealed to  the  circuit  court  upon  the  several 
grounds  set  out  in  the  "case,"  and  the  same 
came  on  for  hearing  before  his  honor.  Judge 
Buchanan,  who  reversed  the  judgment  of  the 
probate  court,  and  remanded  the  cases  to 
that  court  for  such  proceedings  as  are  neces- 
sary to  admeasure  to  the  petitioner  her  dow* 
er  in  each  of  the  three  eases.  From  this 
judgment  of  the  circuit  court  the  defendants 
aiv)ealed  upon  the  several  grounds  set  out 
in  the  record,  which  we  do  not  deem  it  neces- 
sary to  state  in  detail,  as  we  propose  to  con- 
sider the  several  questions  made  thereby. 
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The  exceptions  raise  two  general  ques- 
tions: (1)  Whether  the  renunciation  of  dow- 
er indorsed  upon  the  deed  from  George  Lav- 
ender to  P.  0.  Lavender  bars  the  plaintiff's 
claim  of  dower  in  the  land  covered  by  that 
deed;  (2)  whether  the  plaintiff,  by  receiving 
her  distributive  share  of  her  deceased  hus- 
band's estate,  has  barred  her  claim  of  dow- 
er. 

As  to  the  first  question,  it  seems  to  us 
clear  that  it  must  be  answered  in  the  affirm- 
ative. When  the  plaintiff  executed  her  re- 
nunciation of  dower,  indorsed  upon  the  deed 
from  her  husband  to  her  son  P.  C.  Lavender, 
she  undoubtedly  barred  herself  of  any  claim 
of  dower  in  the  land  embraced  in. that  deed 
as  against  P.  G.  Lavender  and  all  persons 
claiming  under  or  through  him;  and  when  the 
land  was  sold  under  the  proceedings  in  the 
action  brought  by  Thomas  McOraw,  as  ad- 
ministrator of  Lewis  Clary,  to  which  the 
said  P.  O.  Lavender  was  a  party,  there  can 
be  no  doubt  that  the  purchasers  at  that  sale 
took  their  title  freed  from  the  plaintiff's 
claim  of  dower.  As  we  understand  it,  the 
rule  is  well  settled  that  a  purchaser  at  a  judi- 
cial sale  acquires  the  title  and  interest  of 
all  the  parties  to  the  action  under  which  such 
sale  is  made;  and,  if  P.  O.  Lavender  took 
his  title  freed  from  the  plaintilTs  claim  of 
dower,  then  the  purchasers  at  such  sale  ac- 
quired all  his  right,  title,  and  interest,  and 
they  also  held  the  title  free  from  the  plain- 
tiff's claim  of  dower. 

But  it  Is  contended  that  the  deed  from 
George  Lavender  to  P.  G.  Lavender,  though 
absolute  on  its  face,  was  In  fact  conditional 
merely,  and  that  P.  G.  Lavender,  having  fail- 
ed to  perform  the  condition  upon  which  he 
was  to  take  the  title  under  that  deed,  lost 
all  right  to,  or  interest  in,  the  land,  as  well 
as  all  right  to  any  interest  that  he  might 
otherwise  have  acquired  under  the  renuncia- 
tion of  dower  indorsed  upon  said  deed  by 
the  plaintiff,  before  the  land  was  sold  under 
the  proceedings  In  the  action  of  McCraw,  as 
administrator  of  Clary,  against  George  Lav- 
ender and  P.  C.  Lavender,  and  therefore  the 
purchasers  at  such  sale  (who  are  the  defend- 
ants in  these  actions)  took  their  titles  subject 
to  the  plaintiff's  claim  of  dower.  Even  if 
this  could  be  conceded,  while  it  might  have 
the  effect  of  protecting  the  plaintiff  from  the 
effect  of  her  renunciation  of  dower  indorsed 
upon  the  deed  from  George  Lavender  to  P. 
O.  Lavender,  if  she  were  asserting  her  daim 
of  dower  against  the  said  P.  C.  Lavender,  we 
do  not  see  how  it  is  possible  that  it  should 
affect  the  rights  of  third  persons,  purchasers 
at  a  Judicial  sale  of  land  to  which  the  rec- 
ords showed  that  one  of  the  parties  held  the 
absolute  legal  title,  free  from  any  claim  of 
dower  on  the  part  of  the  plaintiff,  especially 
when  there  is  not  a  shadow  of  testimony 
even  tending  to  show  that  these  purchasers 
had  any  notice  whatever  of  this  hidden  eq- 
uity, which  now  for  the  first  time  she  seeks 
to  set  up  in  order  to  avoid  the  effect  of  her 


renunciation  of  dower  which  was  spread  up- 
on the  records.  Such  a  doctrine  would  op- 
erate a  fraud  upon  such  purchasers,  and 
would  tend  to  destroy  all  confidence  in  titles 
acquired  at  Judicial  sales. 

Besides,  it  appears  from  the  record  that 
the  proceeds  of  the  sale  of  this  land  were  ap- 
plied, not  only  to  the  satisfaction  of  the 
mortgage  to  Clary,  upon  which  the  plaintiff 
had  not  renounced  her  ^ower,  but  also  to  a 
Judgment  obtained  by  one  Bonner  against 
George  Lavender  (incorrectly  states  was  a 
Judgment  against  P.  O.  Lavender),  as  well  aa 
the  Judgment  of  the  balance  due  upon  the 
mortgage  executed  by  P.  C.  Lavender  to  one 
R.  S.  Lipscomb  after  he  acquired  the  title 
from  his  father,  and  that  the  balance  of  the 
proceeds  of  the  sale  was  equally  divided  be- 
tween George  Lavender  and  P.  G.  Lavender 
by  agreement  between  them,  the  said  Bonner 
and  Lipscomb  having  subsequently  been 
made  parties  to  the  action  under  which  the 
sale  was  made.  So  that,  practically,  the  de- 
feiidants  /Aalm  as  purchasers  at  a  Judidal 
sale  made  for  the  purpose  not  only  of  satis- 
fying liens  on  the  land  imposed  thereon  by 
George  Lavender,  the  original  owner,  but 
also  for  the  satisfaction  of  a  mortgage  placed 
thereon  by  P.  C.  Lavender  in  favor  of  Lips- 
comb, while  he  held  the  legal  title  to  the  land 
under  a  deed  absolute  in  its  terms,  with  a 
renunciation  of  dower  Indorsed  thereon, 
which  was  spread  upon  the  records.  Now, 
if  the  land  had  been  sold  under  proceedings 
directly  instituted  for  the  foreclosure  of  the 
mortgage  in .  favor  of  Lipscomb,  it  cannot 
be  doubted  that  the  purchaser  at  such  sale 
would  take  his  title  free  from  any  dower  in- 
cumbrance, in  the  absence  of  any  evidence 
(and  there  Is  none  here)  of  notice  to  Lips- 
comb and  the  purchaser  at  such  sale  of  the 
hidden  equity  now  sought  to  be  set  up  by 
the  plaintiff.  In  such  a  case,  the  plaintiff 
would  have  been  remitted  for  her  claim  of 
dower  to  the  surplus  of  the  proceeds  of  the 
sale  after  satisfying  the  Lipscomb  mortgage. 
So  here  it  seems  to  us  that,  if  the  plaintiff 
had  any  claim  at  all,  it  should  be  upon  the 
proceeds  of  the  sale  improperly  applied  to 
the  satisfaction  of  liens  in  favor  of  which 
she  had  not  renounced  her  dower,  and  that 
she  cannot  make  any  claim  on  the  land  in 
the  hands  of  purchasers,  or  those  claiming 
under  them,  as  the  proceeds  of  the  sale  under 
which  they  bought  have,  in  part  at  least, 
been  applied  to  the  satisfaction  of  a  lien 
placed  upon  the  land  of  the  holder  of  the 
deed  therefor,  upon  which  she  has  renounced 
her  dower. 

But,  In  addition  to  this,  we  do  not  think 
it  can  be  conceded  that  it  has  been  shown 
by  any  competent  evidence  that  the  deed 
from  George  Lavender  to  P.  O.  Lavender, 
which  upon  its  face  was  certainly  an  abso- 
lute deed,  was  in  fact  a  mere  conditional 
deed,  and  that  upon  the  failure  of  the  gran- 
tee to  perform  the  conditions  the  title  never 
vested  in  him,  and  hence  that  the  renunci- 
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ation  of  (lower  indorsed  thereon  amounted  to 
nothing.  While  it  is  quite  true  that  the  au- 
thorities cited  by  respondent's  counsel  do 
show  that  it  is  competent  to  introduce  parol 
evidence  tending  to  show  that  the  consider- 
ation mentioned  in  a  deed  is  greater  or  less 
than  that  therein  stated,  as  well  as  how  such 
consideration  is  to  be  paid  or  satisfied,  yet 
we  are  not  aware  of  any  case  in  which  It 
has  been  held  that  it  is  competent  by  parol 
evidence  to  change  the  nature  and  effect  of 
a  deed,  as,  for  example,  to  convert  a  deed 
absolute  on  its  face  into  a  mere  conditional 
deed,  as  it  was  proposed  to  do  in  this  case. 
This  can  only  be  done  where  fraud  is  al- 
leged and  proved,  and  in  this  case  there  is 
neither  allegation  nor  proof  of  fraud.  See 
Latimer  v.  Latimer,  53  S.  0.  483,  31  S.  E. 
304,  where  it  was  held  that,  except  where 
fraud  is  alleged  and  proved,  it  is  not  compe- 
tent to  show  by  parol  that  a  deed  purport- 
ing to  be  based  upon  good  consideration, 
executed  for  a  specific  purpose,  was  based 
upon  valuable  consideration,  and  executed 
for  an  entirely  different  purpose.  It  seems  to 
us,  therefore,  that  the  i>arol  testimony  of 
the  plaintiff.  Introduced  for  the  avowed  pur- 
pose of  showing  that  the  deed  from  George 
Lavender  to  P.  G.  Lavender,  though  absolute 
on  its  face,  waa  intended  to  be  a  conditional 
deed,  and  that  as  the  condition  was  not  per- 
formed the  deed  became  nugatory,  was 
clearly  incompetent  for  any  such  purpose. 
But,  even  if  that  testimony  was  competent, 
we  do  not  think  it  shows  what  is  claimed 
for  It.  The  circuit  Judge  in  his  decree  says: 
'*The  testimony  is  that  the  said  P.  G.  Lav- 
ender was  to  pay  the  mortgage  debt  of 
George  Lavender,  and  support  George  Lav- 
ender and  his  wife,  the  petitioner  herein, 
during  their  lives,  upon  the  property,  and 
after  their  death  the  property  was  to  be 
his  absolutely."  Now,  the  only  testimony 
we  find  in  the  record  before  us  is  that  of 
Polly  Lavender,  which  we  have  copied  In 
full  in  our  statement  of  the  case.  By  refer- 
ence to  that  testimony,  the  marked  differ- 
ence between  what  the  witness  testified  to 
and  what  the  circuit  Judge  represents  the 
testimony  to  have  been  may  readily  be  per- 
ceived. But»  waiving  this,  we  may  remark 
that,  if  the  testimony  be  as  the  circuit  Judge 
represents,  then  it  is  clear  beyond  dispute 
that  such  testimony  was  Incompetent;  for  if 
the  testimony  tended  to  show  that  the  con- 
veyance was  to  P.  G.  Lavender,  with  a  res- 
ervation of  a  life  estate  in  the  grantor  and 
his  wife,  only  to  become  absolute  in  the 
grantee  upon  the  death  of  his  mother  and 
father,  then  clearly  parol  evidence  was  whol- 
ly incompetent  to  effect  an  entire  revolution 
in  the  character  and  effect  of  a  deed  abso- 
lute upon  its  face. 

But  the  real  contention  on  the  part  of  the 
respondent  seems  to  be  that  the  parol  evi- 
dence was  to  show  that  the  true  considera- 
tion of  the  deed  was  not  the  sum  of  $1,600, 
mentioned  In  the  deed,  but  was  In  fact  an 


agreement  on  the  part  of  the  grantee  to  pay 
the  debts  of  his  father,  and  to  furnish  a 
support  to  him  and  his  wife  during  their 
lives,  for  which  purpose  the  parol  evidence 
in  question  may  have  been  competent.  We 
must,  therefore,  consider  the  question  under 
that  aspect,  and  in  connection  with  the  further 
fact,  testified  to  by  the  plaintiff,  that  this 
agreement  was  not  complied  with  by  P.  G. 
Lavender.  Granting  this  to  be  so,  the  question 
still  remains  as  to  what  is  the  effect  of  such 
testimony.  The  respondent  contends  that  the 
effect  was  to  convert  the  deed  from  an  abso- 
lute into  a  conditional  deed,  and  that,  upon  the 
failure  of  the  grantee  to  perform  the  condi- 
tions, his  estate  became  forfeited,  and  hence 
the  renunciation  of  dower  indorsed  upon  the 
deed  at  once  became  nugatory.  We  are  not 
prepared  to  assent  to  such  a  view.  If  the 
real  consideration  of  the  deed  was  the  agree- 
ment of  the  grantee  to  pay  his  father's  debts, 
and  provide  a  support  for  his  father  and 
mother  during  their  lives,  how  does  such  an 
agreement  differ  in  principle  from  an  agree- 
ment to  pay  the  specified  sum  of  money  as 
a  consideration  of  the  deed?  If  a  person 
buys  land  on  a  credit,  and  enters  into  an 
agreement,  whether  by  note,  bond,  or  other- 
wise, to  pay  a  stipulated  sum  as  the  pur- 
chase money  thereof,  at  a  specified  time, 
and  fails  to  perform  such  an  agreement,  it 
never  was  supposed  that  he  thereby  for- 
feited his  title  to  the  land,  or  even  that  the 
land,  in  the  absence  of  any  mortgage,  be- 
came impressed  with  any  lien;  for  it  is  set- 
tled by  at  least  three  cases  in  this  state  that 
the  doctrine  of  the  vendor's  lien  for  the  pur- 
chase money  which  prevails  in  England 
never  was  recognized  in  this  state.  Wragg 
V.  Comptroller  General,  2  Desaus.  600;  Mc- 
Corkle  v.  Montgomery,  11  Rich.  Eq.  114: 
Morse  v.  Adams,  2  S.  G.  66.  Upon  the  same 
principle,  we  do  not  see  how  the  failure  to 
perform  any  other  agreement  entered  into 
as  a  consideration  for  a  conveyance  should 
operate  as  a  forfeiture  of  the  estate  con- 
veyed, in  the  absence  of  any  provision  of  the 
deed  to  that  effect 

But  even  assuming,  for  the  purposes  of 
this  discussion  only,  that  this  was  a  condi- 
tional deed,  as  it  is  called,  the  next  inquiry 
is  whether  the  estate  conveyed  was  upon 
a  condition  precedent,  or  upon  a  condition 
subsequent  The  very  terms  of  the  condi- 
tion show  that  it  was  the  latter,  and  not 
the  former,  as  the  obligations  which  it 
claimed  the  grantee  assumed  necessarily  im- 
plied that  he  must  first  be  invested  with  an 
estate  in  the  land,  as  he  could  not  otherwise 
comply  with  such  conditions. 

It  then,  the  estate  was  conveyed  to  P.  G. 
Lavender  upon  a  condition  subsequent,  then 
the  mere  failure  to  perform  such  condition 
did  not  ipso  facto  devest  his  estate,  which 
could  only  be  affected  by  the  grantor  tak- 
ing the  necessary  steps  to  revest  the  estate 
in  him;  and  it  is  not  pretended  this  was 
ever  done.    See  Hammond  y.  Railroad  Oo„ 
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15  S.  C,  at  pages  33,  34,  recognized  and  fol- 
lowed In  the  subsequent  case  of  Kibler  v. 
Luther,  18  S.  0.  006.  It  seems  to  us,  there- 
fore, that,  under  any  view  that  may  be 
taken  of  the  first  general  question  stated 
above,  the  circuit  Judge  was  in  error  in 
holding  that  the  plaintiff  was  not  barred 
of  her  dower  by  her  renunciation  indorsed 
upon  the  deed  from  George  Lavender  to  P.  C. 
Tiavender,  which  was  duly  spread  upon  the 
records. 

While  this  would  be  conclusive  of  this  ap- 
peal, yet.  as  the  second  general  question  has 
been  raised  and  argued,  we  will  proceed  to 
.consider  it  also,  which  Involves  the  In- 
quiry as  to  the  effect  of  the  receipt  by  the 
plaintiff  of  her  distributive  share  of  her 
deceased  husband's  estate.  In  section  1902 
of  the  Revised  Statutes  of  1803,  it  is  express- 
ly declared  that  "when  a  husband  dies  intes- 
tate, and  his  widow  accepts  her  distributive 
share  in  his  estate,  she  shall  be  barred  of 
her  dower  in  the  lands  of  which  [he]  died 
seised,  and  all  of  such  as  he  had  aliened.*' 
Now,  as  the  undisputed  facts  are  that  the 
husband  of  plaintiff  died,  intestate,  and  that 
she  on  the  28th  September,  1898,  received 
her  distributive  share  of  his  estate,  the  case 
is  brought  directly  under  the  provisions  of 
the  statute,  and  she  is  barred  of  her  dower 
in  the  lands. 

It  is  contended,  however,  and  the  circuit 
Judge  seems  to  hold,  that  the  election  which 
the  plaintiff  made  to  talte  her  distributive 
share  of  her  husband's  was  not  made  upon 
full  information,  and  therefore  she  has  the 
right  now  to  retract  such  election,  and  as- 
sert her  claim  for  dower;  citing  the  case  of 
Hill  V.  Gray,  45  S.  Q  91,  22  S.  E.  802.  That 
case,  however,  differs  widely  from  the  pres- 
ent case.  There  it  appeared  that  there  nev- 
er had  been  any  administration  upon  the 
estate  of  the  wife's  deceased  husband,  and 
hence,  as  was  said  in  that  case,  it  was  "dif- 
ficult to  understand  how  the  widow's  dis- 
tributive share  of  the  estate  could  have  been 
ascertained,  without  which  she  could  not 
properly  be  said  to  have  made  any  election; 
for  it  Is  well  settled  that  the  widow  Is  enti- 
tled to  have  full  Information  of  her  interest 
before  she  can  be  held  to  any  election."  In- 
deed, in  that  case  there  was  no  evidence 
that  the  widow  had  ever  received  a  single 
dollar  out  of  her  deceased  husband's  estate; 
certainly  not  that  she  had  ever  received 
a  part  of  her  distributive  share  of  her  de- 
ceased husband's  estate.  Here,  however, 
the  undisputed  facts  are  that  there  was  ad- 
ministration upon  the  estate  of  plaintiff's 
deceased  husband;  that  such  estate  had 
been  finally  settled  in  the  office  of  the  Judge 
of  probate,  and  the  rights  and  interests  of 
the  several  distributees  were  finally  ascer- 
tained and  determined  by  the  decree  of  that 
officer;  and  that  she  then  and  there  received 
and  receipted  for  the  amount  thus  ascer- 
tained of  her  distributive  share  of  the  es- 
tate.   And  neither  the  plaintiff,  nor  any  one 


of  the  distributees,  so  far  as  appears,  has 
ever  even  intimated  any  dissatisfaction  with 
that  settlement,  until  the  institution  of  these 
proceedings  for  dower  were  commenced, 
about  two  months  afterwards.  While,  there- 
fore, it  Is  quite  true  that  a  widow  Is  en- 
titled to  full  information  as  to  the  condition 
of  her  deceased  husband's  estate  before  she 
shall  be  put  to  her  election  whether  she 
will  claim  her  dower  or  her  distributive 
share,  yet  when  she  has  made  her  election, 
and  has  actually  received  the  amount  of  her 
distributive  share,  as  ascertained  by  the  de- 
ci'ee  of  the  Judge  of  probate,  and  she  now 
comes  and  asks  the  court  to  allow  her  to 
retract  the  election  which  she  has  made, 
the  burden  of  proof  Is  certainly  upon  her 
to  satisfy  this  court  that  she  was  deceived, 
or,  at  least,  misled,  by  Incorrect  or  insuffi- 
cient information  as  to  the  condition  of  the 
estate,  Into  making  such  election.  Now,  the 
testimony  on  the  part  of  the  plaintiff  not 
only  fails  ip  meet  this  burden,  but  rather 
tends  to  show  the  contrary.  The  only  tes- 
timony which  we  find  in  the  "case"  as  to 
this  matter  is  that  of  the  plaintiff  herself 
and  the  records  of  the  court  of  probate* 
She  does  say  that  she  signed  the  receipt 
for  her  distributive  share  In  consequence 
of  certain  information  which  she  received, 
but  what  that  information  was,  or  from 
whom  it  was  received,  she  was  not  asked, 
and  she  does  not  say.  Indeed,  there  Is  not 
the  slightest  intimation  in  her  testimony 
that  she  was  in  any  way  misled  or  deceived 
by  any  one  as  to  the  condition  of  the  es- 
tate; and  as  the  transaction  took  place  In 
the  office  of  the  Judge  of  probate,  where 
all  the  papers  of  the  estate  were,  it  is  diffi- 
cult, if  not  impossible,  to  conceive  how  she 
could  have  been  misled,  even  if  any  one 
were  disposed  to  do  so,  without  imputing 
to  the  Judge  of  probate  the  grossest  fraud 
and  dereliction  of  duty,  of  which  there  is 
not  a  semblance  of  testimony.  It  is  true 
that  the  plaintiff  does  say  that  she  did  not 
so  intend,  by  signing  the  receipt;  but,  as 
was  held  in  Bulst  v.  Dawes,  3  Rich.  Eq. 
281,  the  rights  to  dower  and  •thirds,"  ns- 
ing  that  word  in  the  sense  of  the  wife's 
distributive  share,  are  both  legal  rights,  and, 
the  acceptance  of  the  one  (whether  intended 
as  a  waiver  of  the  other  or  not),  is  a  bar, 
at  law  and  in  equity,  to  the  claim  of  the 
other.  Of  course,  this  proposition  is  subject 
to  the  qualification  that  where  it  appears 
to  the  satisfaction  of  the  court  that  where 
the  widow  has  been  induced  to  accept  ei- 
ther of  these  alternative  rights  by  fraudu- 
lent or  Incorrect  representations  the  bar  win 
not  arise.  But  that  case  also  shows  that 
where  the  widow  has  actually  accepted  a 
sum  of  money  in  lieu  of  her  dower,  or  baa 
accepted  the  amount  of  her  distributive 
share  of  her  deceased  husband,  and  comes 
before  the  court  asking  to  be  allowed  to  re- 
tract the  election  which  she  has  made  upon 
the  ground  that  she  was  induced  to  make 
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such  election  by  false  or  Incorrect  informa* 
tion,  8be  must,  before  she  can  be  beard, 
return  or  tender  back  the  money  whlcb  she 
had  received;  for  equity  will  not  allow,  her. 
while  still  holding  the  fruits  of  the  one  al- 
tematlTe,  to  claim  the  other  inconsistent 
alternative,  and  there  is  no  pretense  that  the 
plaintiff  has  done  this  in  these  cases. 

In  view  of  the  testimony  in  relation  to 
this  matter,  all  of  which  is  set  out  above, 
it  is  very  difficult,  if  not  impossible,  to  con- 
ceive what  warrant  there  is  in  the  testimony 
for  the  conclusion  reached  by  the  circuit 
judge  that  the  plaintiff  endeavored  to  find 
out  whether  she  would  bar  herself  of  her 
claim  of  dower,  and  from  the  information 
which  she  received  she  accepted  her  dis- 
tributive share,  not  intending  thereby  to 
waive  her  claim  of  dower.  In  the  first 
place,  there  is  no  evidence  whatever  as  to 
the  nature  of  the  information  which  she  re* 
ceived;  for  she  was  not  asked,  and  she  did 
not  say,  what  it  was,  or  from  whom  it  was 
received.  The  conclusion  of  the  circuit 
judge  that  the  plaintiff  tried  to  find  out 
whether,  by  accepting  her  distributive  share, 
she  would  bar  her  claim  of  dower,  is  abso- 
lutely virithout  any  evidence  to  support  it 
Besides,  the  plaintiff,  like  every  one  else, 
is  presumed  to  know  the  law,  and  she  must 
be  presumed  to  know  what  is  plainly  writ- 
ten in  the  statute.  So,  also,  the  following 
language  found  in  the  circuit  decree  is  with- 
out a  shadow  of  testimony  to  sustain  it, 
and  must  be  based  purely  upon  conjecture: 
**I  do  not  know  who  it  was  advised  the 
petitioner,  and  cannot  say  how  she  was  ad- 
vised, but  certain  it  is  that  her  son  D.  R. 
Lavender  was  the  administrator  of  the  es- 
tate of  her  husband,  and  he  is  one  of  thUb 
defendants  in  this  action,  and  it  would  have 
been  of  interest  at  least  to  him  to  have  ad- 
vised his  mother  in  a  manner  contrary  to 
her  interest,  and  thus  influence  her  to  ac- 
cept a  distributive  share  of  the  estate,  and 
thus  try  to  prevent  her  from  recovering  dow- 
er in  the  property  of  which  he  is  an  owner." 
This  intimation  that  a  son  has  practiced  a 
fraud  upon  his  mother  is  not  only  without 
testimony  to  support  it,  but  is  based  solely 
upon  the  assumption  that  a  son  would  be 
willing  to  practice  fraud  upon  his  mother 
Bimply  because  it  was  to  his  interest  to  do 
8o,  Sven  if  human  nature  be  as  bad  as 
some  seem  to  suppose  it  to  be,  this  court  is 
not  willing  to  make  any  such  assumption,  as 
the  well-settled  doctrine  is  that  fraud  cannot 
be  presumed,  but  must  be  proved  by  such 
testimony  as  is  competent  in  a  court  of  jus- 
tice. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  judgment  of  the  court  of  pro- 
bate of  Oherokee  county  be  afllrmed;  to 
which  last-named  court  these  cases  are  re- 
manded for  the  purpose  of  having  final  de- 
crees in  each  of  these  three  cases  entered 
flismissing  the  petitions  in  each  of  said 
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(Supreme  Oourt  of  South  OaroUna.    July  16, 

1900.) 

HOMXCIDB^BVIDBNCB— IN8TRU()TION— NlOW 
TRIALr-APPBAL  AND  BRROR. 

1.  In  a  prosecution  for  murder,  a  physician 
who  attended  deceased  from  the  time  he  was 
shot  until  he  died,  several  days  thereafter,  may 
base  his  opinion  as  to  the  cause  of  death  on 
his  personal  observation  and  examination;  a 
hypothetical  statement  of  facts  not  being  es- 
sential. 

2.  The  court  charged  that  **if  a  party  is 
shot,  and  while  getting  well  pneumonia  sets  in, 
and  caused  his  death,  the  gunshot  wound  wohid 
be  the  primary  cause  probably  of  his  death, 
and  he  would  be  liable,"  and  that  if  the  death 
of  the  deceased  was  produced  by  a  cause  in- 
dependent of  the  gunshot  wound  defendant 
could  not  be  convicted.  Held,  that  the  instmc- 
tlon  was  correct. 

3.  Where  the  court  charged  that  the  jury 
should  ascertain  whether  defendant  caused  the 
deceased's  death  or  whether  he  died  from  dis- 
ease, and,  if  caused  by  defendant,  whether  it 
was  in  self-defense,  or  under  such  circumstan- 
ces as  justified  defendant  in  the  belief  that  it 
waa  necessary  to  save  his  own  life,  or  save 
himself  from  serious  bodily  harm,  and  there 
waa  testimony  that  the  deceased ~  died  from  a 
disease  brought  on  by  the  wound  inflicted  by 
defendant,  the  charge  was  not  erroneous. 

4.  Where  a  motion  for  a  new  trial  because 
the  verdict  is  not  sustained  by  the  evidence  has 
been  overruled,  the  supreme  court  will  not  dis- 
turb the  ruling  if  the  verdict  was  supported  by 
some  evidence. 

5.  That  the  court,  in  a  prosecution  for  mur- 
der, stated,  in  its  refusal  of  a  new  trial  on 
the  insufficiency  of  the  evidence,  that  if  the  doc- 
tor who  testified  as  an  expert  had  stated  that 
the  death  was  not  caused  by  the  wound  the 
jurv  had  the  right  to  discredit  the  testimony, 
and  find  that  the  wound  caused  the  death,  does 
not  constitute  error,  since  the  court  is  not  bound 
to  set  aside  a  verdict  if  the  jurv  has  disregard- 
ed the  opinion  of  an  expert  witness. 

Appeal  from  general  sessions  circuit  court 
of  Abbeville  county;   Ernest  Gary,  Judge. 

Prosecution  against  Thomas  Foote  for 
murder.  C!onviction,  and  defendant  appeals. 
Aflirmed. 

Oraydon  ft  Qraydon  and  Prank  B.  Gary, 
for  appellant    Solicitor  Ansel,  for  the  State. 

JONES,  J.  The  appellant,  under  an  in- 
dictment for  the  murder  of  James  Walker, 
was  convicted  of  manslaughter,  and  now 
seeks  to  reverse  the  judgment  imposed,  upon 
exceptions  to  the  admission  of  certain  testi- 
mony, to  the  charge  of  the  jury,  and  to  the 
refusal  of  the  motion  for  a  new  trial 

The  first  three  exceptions  relate  to  the  ad- 
mission of  the  testimony  of  Dr.  B.  M.  Carl- 
ton, who  gave  his  opinion  as  a  medical  ex- 
pert as  to  the  cause  of  the  deceased's  death. 
It  appears  that  in  an  altercation  between 
the  parties  on  Sunday,  May  29,  1888,  the  de- 
fendant shot  Walker,  wounding  him  in  the 
fleshy  part  of  the  thigh,  and  that  Walker 
died  on  the  Friday  following.  There  was  an 
issue  whether  the  wound  inflicted  caused 
the  death.  The  witness  testifled  that  he 
was  a  practicing  physician;  that  he  attended 
Walker  on  the  day  be  was  shot,  and  ex- 
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tracted  the  l^all;  that  he  saw  the  patient 
the  next  day,  and  again  on  Friday,  June  3, 
1808,  when  he  was  in  a  dying  condition. 
Then  the  following  questions  and  answers 
were  made,  upon  which  the  exceptions  were 
taken:  *'What  caused  his  death?  He  died 
from  peritonitis.  Peritonitis  caused  his 
death?  Yes,  sir;  I  presume  he  died  from 
peritonitis  caused  from  this  wound.  (Mr. 
Graydon  objects.)  What  is  your  medical 
opinion  as  to  what  caused  that  peritonitis? 
Well—  (Mr.  Graydon  objects.)  By  the  Court: 
Peritonitis  cannot  be  caused  by  drinlslng 
water,  can  it?  Witness:  No,  sir;  and  In 
this  case  I  don't  know  as  a  fact  what  caused 
it,  but  I  presume  that  it  was  that  wound.*' 
The  specific  objection  made  in  the  excep- 
tions to  this  testimony  is  that  the  witness 
failed  to  state  any  fact  upon  which  he  based 
his  opinion,  but  In  the  argument  before  this 
court  the  position  is  taken  that  the  witness 
should  have  stated  facts,  or,  if  he  desired 
to  express  an  opinion.  It.  should  have  been 
upon  a  hypothetical  state  of  facts.  We 
think  the  testimony  was  competenL  In  12 
Am.  &  Eng.  Enc.  Law,  444,  the  general  rule 
is  correctly  stated  thus:  "Physicians  may 
give  their  opinions  of  the  cause  of  death, 
such  opinions  being  based  upon  knowledge 
derived  as  attending  physician,  or  from  ex- 
amination, or  from  hypothetical  statements." 
It  is  very  common  practice  to  allow  a  med- 
ical expert  to  state  his  opinion  as  to  the 
cause  of  death,  based  upon  his  own  personal 
observation.  While  It  Is  quite  proper  that 
the  Jury,  as  far  as  practicable,  should  be 
Informed  as  to  the  facts  or  circumstances 
upon  which  the  opinion  Is  based.  It  Is  not 
error  to  permit  such  expert  opinion  when 
it  appears  to  be  based  upon  the  witness'  per- 
sonal observation.  If  the  objecting  party 
desires,  he  may,  on  cross-examination,  de- 
velop all  the  circumstances  inducing  the 
opinion  which  are  capable  of  reproduction 
to  the  Jury,  and  thus  test  the  value  of  the 
opinion.  A  hypothetical  statement  of  facts 
as  the  basis  for  the  opinion  of  a  medical 
expert  as  to  the  cause  of  death  Is  not  nec- 
essary when  the  opinion  is  based  upon  the 
personal  observation  or  examination  of  the 
witness. 

The  fourth  exception  assigns  error  In  char- 
ging the  Jury  as  follows:  "It  matters  not 
whether  the  death  Is  attributable  to  the 
gunshot,  but  if  It  hastened  his  death,  but 
for  a  minute,  he  would  be  responsible  for 
the  death."  The  specific  error  complained 
of  Is  not  pointed  out  in  this  exception,  and 
it  was  not  argued.  It  was  not  disputed  that 
the  wound  was  given  by  the  defendant,  and 
there  is  no  doubt  that  one  Is  responsible  If 
by  his  unlawful  agency  he  hastens  the  death 
of  another. 

The  fifth  exception  Imputes  error  as  fol- 
lows: "In  charging  the  Jury  as  follows:  'If 
a  party  is  shot,  and  while  getting  well  pneu- 
monia sets  In,  and  caused  his  death,  the 
gunshot  wound  would  be  the  primary  cause 
probably  of  his  death,   and  he  would  be 


liable,'— the  said  charge  being  erroneous  and 
misleading,  and  having  a  tendency  to  preju- 
dice the  Jury  against  the  defendant,  and  to 
Injure  his  case,  for  the  following  reasons: 
(1)  Because  it  Is  contrary  to  the  rule  of  law 
that  the  state  must  prove  In  such  a  case 
beyond  a  reasonable  doubt  that  the  sickness 
which  caused  the  death  was  brought  about 
by  the  wound;  (2)  because  the  reasonable 
presumption  in  the  case  stated  by  his  honor 
would  be  directly  contrary  to  what  he  stated 
to  the  Jury  it  would  be,  namely,  that  the 
wound  in  such  a  case  did  not  produce  the 
pneumonia  which  was  the  immediate  cause 
of  the  death;  (3)  because  his  honor  in  mak- 
ing said  statement  too  clearly  intimated  to 
the  Jury  his  opinion  that  the  wound  inflicted 
In  this  case  caused  the  peritonitis  from 
which  the  deceased  died."  That  portion  of 
the  charge  containing  the  sentence  com- 
plained of  is  as  follows:  "Now,  If  your  in- 
quiry leads  you  to  the  belief  that  the  death 
of  the  deceased  was  produced  by  some  other 
cause  than  by  the  gunshot  wound,  he  could 
not  be  convicted.  But  I  charge  you  that, 
if  he  died  from  some  disease  brought  on  by 
that  gunshot  wound,  he  should.be  held  liable 
for  it  It  matters  not  whether  death  is  at- 
tributable to  the  gunshot,  but  if  it  hastened 
his  death,  but  for  a  minute,  he  would  be 
responsible  for  the  death.  If  a  party  is  shot, 
and  while  getting  well  pneumonia  sets  In 
and  caused  his  death,  the  gunshot  wound 
would  be  the  primary  cause  probably  of 
his  death,  and  he  would  be  held  liable.  If 
a  man  receives  a  wound  by  which  death  is 
produced,  tne  party  Inflicting  it  is  liable 
for  the  consequences,  although  the  deceased 
might  have  recovered  by  the  exercise  of 
more  care  and  prudence,  or  with  better 
treatment."  While  the  sentence  excepted  to, 
when  isolated  from  Its  connection,  is  ob- 
jectionable, yet,  when  taken  In  connection 
with  the  whole  charge,  we  cannot  think 
there  was  prejudicial  error.  The  Jury  was 
clearly  Instructed  that,  if  the  death  of  the 
deceased  was  produced  by  a  cause  Inde- 
pendent of  the  gunshot  wound,  the  defend 
ant  could  not  be  convicted,  but  that  he  was 
liable  if  the  death  was  from  a  disease 
brought  on  by  the  wound.  The  exception 
Is  overruled. 

The  sixth  exception  imputes  error  as  fol- 
lows: "Sixth.  In  charging  the  Jury  as  fol- 
lows: 'Now,  you  will  say  what  caused  the 
man's  death.  Not  so  much  that,  but  did  the 
defendant  here  cause  it,  or  did  he  die  from 
blood  poison  or  pyeemla  or  pneumonia?  If 
so,  then  under  what  circumstances  was  the 
wound  Inflicted?  Was  it  in  self-defense,  or 
was  it  under  such  circumstances  as  made 
the  defendant  believe  that  it  was  neces- 
sary for  him  to  resort  to  his  gun  in  order 
to  save  his  own  life  or  to  save  him  from 
serious  bodily  harm?'— the  said  charge  being 
misleading  and  prejudicial  to  the  defendant 
In  the  following  particulars:  (1)  In  having 
no  relevancy  to  the  facts  of  the  case,  there 
l)eing  no  testimony  that  the  deceased  died 
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from  blood  poison  or  pyeemla  or  pneumonia; 
(2)  because  It  withdrew  from  the  considera- 
tion of  the  jury  every  defense  set  up  by 
the  defendant  except  that  of  self-defense; 
J3)  because  It,  in  effect,  told  the  jury  that, 
if  they  believed  that  the  deceased  died  from 
any  of  the  diseases  mentioned  by  his  honor, 
the  defendant  caused  his  death;  (4)  because 
the  said  charge  is  in  violation  of  the  consti- 
tution of  this  state,  In  that  his  honor  there- 
by intimated  his  'Opinion  that  the  defendant 
was  guilty,  and  charged  on  the  facts."  This 
charge  was  relevant  to  the  facts.  There  was 
testimony  in  behalf  of  the  state  tending  to 
show  that  the  deceased  died  from  a  disease 
brought  on  by  the  wound  inflicted  by  the 
defendant.  The  court  was  careful  to  lip- 
press  upon  the  Jury  the  duty  of  ascertain- 
ing whether  the  defendant  had  any  agency 
in  the  death  of  the  deceased,— in  other 
words,  whether  death  resulted  from  the 
wound  inflicted  by  defendant,  or  from  some 
Independent  cause;  and  this  issue  was  not 
withdrawn  from,  but  was  fairly  submitted 
to,  the  jury.  Nor  do  we  see  any  ground  for 
the  complaint  that  the  circuit  Judge  charged 
upon  the  facts. 

The  remaining  exceptions  relate  to  the  re- 
fusal of  the  motion  for  a  new  trial.  When 
there  is  absolutely  no  testimony  tending  to 
sustain  the  verdict,  it  is  the  duty  of  the 
court  to  grant  a  new  trial,  and  it  is  error 
of  law  in  such  a  case  to  refuse;  but,  when 
there  is  some  testimony  to  sustain  the  ver- 
dict, the  refusal  of  a  new  trial  by  the  cir- 
cuit court  en  the  testimony  is  final.  In  this 
case  we  do  not  find  such  absolute  want  of 
testimony  as  to  make  it  error  of  law  to 
refuse  a  new  trial.  It  is  contended,  how- 
ever, that  the  circuit  Judge  committed  error 
of  law  in  basing  his  refusal  upon  an  im- 
proper and  untenable  ground,  inasmuch  as 
he  stated  as  his  reason  therefor  "that,  if 
the  doctor  had  stated  that  the  death  was 
not  caused  by  the  wound,  the  Jury  had  the 
right  to  disregard  the  testimony,  and  find 
that  the  wound  caused  the  death  of  the 
deceased."  This  does  not  constitute  error 
of  law.  A  circuit  Judge  is  not  bound  to  set 
aside  a  verdict,  even  if  the  Jury  in  reach- 
ing its  conclusion  may  disregard  the  opin- 
ion of  an  expert.  Jones  v.  Fitzpatrick,  47 
S.  C.  58,  24  S.  B.  1030.  The  Judgment  of  the 
circuit  court  is  affirmed. 
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GUNTBR  V.  ADDT  et  a1. 

(Supreme  Court  of  South  Carolina.     July  11, 

1900.) 

MORTGAGBS-ALTESRATiaN-CONSBNT  OF  MORT- 
GAGOR —  ABSENCB  OF  FRAUD  —  INSERTING 
NUMBER  OF  ACRES— MATERIALITY— SUBRO- 
GATION. 

1.  Where,  three  years  after  a  mortgage  was 
executed  and  recorded,  it  was  altered,  at  the 
request  of  the  mortgagor,  by  inserting  the 
rate  and  payment  of  interest,  to  make  it  con- 
form to  the  note,  in  the  absence  of  fraud  such 
alteration  did  not  render  the  mortgage  void. 

%  Where,  three  years  after  a  mortgage  was 
executed  and  recorded,  it  was  altered,  at  the 


request  of  the  mortgagor,  by  inserting,  after 
the  description  of  the  premises,  "containing 
165  acres,  more  or  less,'*  which  expressed  the 
exact  number  of  acres  in  the  tract,  it  did  not 
render  the  mortgage  void,  since  the  alteration 
was  immaterial. 

3.  Where  a  mortgage  executed  by  defendant 
to  plaintiff  was  recorded  in  1883,  and  a  junior 
moi-tgage  to  D.  was  recorded  in  1884,  and  at 
the  time  of  the  execution  of  both  a  prior  mort- 
gage in  favor  of  M.  was  on  record  and  unsat- 
isfied, the  fact  that  a  part  of  the  proceeds  of 
D.'s  loan  was  used  to  disch#irge  al.'s  mort- 
gage does  not  entitle  him  to  be  subrogated  to 
the  rights  of  M.,  since  he  was  not  a  surety  for 
defendant,  and  there  was  no  equitable  assign- 
ment to  him  of  M.'s  rights. 

Appeal  from  common  pleas  circuit  court 
of  Lexington  county;  James  Aldrich,  Judge. 

Action  by  U.  X.  Gunter  against  D.  U.  Ad- 
dy  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  the  Dundee  Mortgage 
&  Trust  Investment  Company  appeals.  Af- 
firmed. 

G.  T.  Graham,  for  appellant  Meetze  & 
Muller,  for  respondent 

GARY,  A.  J.  So  much  of  the  circuit 
Judge's  decree  as  is  necessary  to  understand 
the  questions  presented  by  the  exceptions  is 
as  follows: 

**This  action,  instituted  in  1897,  and  heard 
at  the  fall  term,  1899,  came  before  this  court 
on  the  pleadings,  the  testimony  taken  by  a 
special  referee,  and  the  argument  of  coun- 
sel. The  Dundee  Mortgage  &  Trust  Invest- 
ment Company,  Limited,  answered  the  com- 
plaint, and  has  contested  the  claim  of  the 
plaintiff.  The  other  defendants  have  not 
answered.  At  least  no  such  answers  were 
submitted  to  the  court  The  defendant  D. 
U.  Addy  on  January  81,  1883,  made  and 
delivered  his  note,  whereby  he  promised  to 
pay  to  plaintiff  the  sum  of  $919.18,  with  in- 
terest from  date  at  ten  per  cent  per  an- 
num; interest  to  be  paid  annually,  and,  if 
not  so  paid,  to  become  principal,  and  bear 
interest  at  ten  per  cent  The  consideration 
of  this  note  is  a  prior  note,  a  small  open  ac- 
count, and  $5  or  $10  paid  in  cash.  To  se- 
cure said  debt  defendant  D.  U.  Addy  on 
the  same  day  executed  and  delivered  to 
plaintiff  a  mortgage  upon  'a  certain  tract  or 
parcel  of  land,  known  as  *'Gable  Lands," 
on  waters  of  Cut-Log  Branch,  county  and 
state  aforesaid,  bounded  on  the  north  side 
by  lands  of  Bell  Grout  on  the  east  by 
lands  of  Mrs.  Betty  Smith,  on  the  south  by 
lands  of  Wesley  Risenger,  on  the  west  by 
lands  of  Alanzo  Rose';  and  the  same  was 
duly  recorded  on  February  15,  1883.  D.  U. 
Addy  on  March  24,  1884,  to  secure  a  loan  of 
$2,200  then  paid  to  him  in  cash  by  the  Dun- 
dee Mortgage  &  Trust  Investment  Compa- 
ny, Limited,  executed  and  delivered  to  said 
defendant  company  a  mortgage  of  real  es- 
tate, covering,  with  other  lands,  the  prem- 
ises mortgaged  to  plaintiff  as  above  stated. 
This  mortgage  was  duly  recorded  on  March 
28»  1884.  The  condition  of  the  note  or  bond 
given  as  aforesaid  by  the  said  D.  U.  Addr 
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to  plaintiir,  ai  stated  In  the  said  mortgage* 
when  executed,  delivered,  and  recorded,  was 
Tor  the  payment  of  the  full  and  Just  sum  of 
uiue  hundred  and  nineteen  (919)  dollars  and 
18  cents.'  Afterwards,  to  wit,  on  February 
16,  188G,  the  following  words  were  inserted, 
written  upon  the  face  of  said  mortgage,  im- 
mediately after  the  words  Just  cited,  to  wit 
'with  interest  from  date  at  ten  per  cent  per 
annum;  interest  to  be  paid  annually,  and,  if 
not  so  paid,  to  become  principal,  and  bear 
interest  at  ten  per  cent'  At  the  same  time 
the  following  words  were  inserted,  written 
in  said  mortgage  Just  after  the  description 
of  the  mortgaged  premises,  to  wit  'contain- 
ing one  hundred  and  sixty-five  (166)  acres, 
more  or  less.'  It  is  apparent  from  an  In- 
spection of  said  mortgage  that  the  words 
above  stated  are  not  in  the  same  handwrit- 
ing nor  in  the  same  ink  as  in  the  body  of 
the  mortgage.  I  may  be  mistalcen  as  to 
the  handwriting.  The  same  person  may 
have  written  both  the  original  instrument 
and  the  words  inserted. 

"As  the  plaintiff  submitted  his  said  mort^ 
gage  in  evidence,  and  it  appears  to  have 
been  altered,  it  was  incumbent  upon  plain- 
tiff to  explain  this  appearance.  1  GreenL 
Bv.  S  569;  Vaughan  v.  Fowler,  14  S.  Q  358. 
Plaintiff  has  fully  and  satisfactorily  ex- 
plained the  said  alterations.  The  said 
words  were  inserted  in  said  mortgage  on 
February  16,  1886.  at  the  time  when  Mrs. 
Addy,  the  wife  of  defendant  Addy,  signed 
her  renunciation  of  dower  on  said  mortgage, 
and  were  put  there  with  the  consent  (indeed, 
at  the  instance)  of  D.  U.  Addy  himself.  The 
rule  is  well  settled  that  'any  alteration  of 
a  note  in  a  material  part  after  its  execu- 
tion, without  the  assent  of  the  maker,  ren- 
ders it  void,*  Kennedy  v.  Moore,  17  S.  0. 
466;  Stagg  v.  Cepoon.  1  Nott  &  McC.  162; 
Miller  V.  Starr,  2  Bailey,  359;  Vaughan  v. 
Fowler,  14  S.  C.  355.  There  was  no  fraud 
or  suggestion  of  fraud  on  the  part  of  any 
one  in  making  the  said  alterations.  It  is 
reasonable  to  conclude  that  D.  U,  Addy  only 
desired  to  make  the  mortgage  conform  to 
the  wording  of  the  note,  which  was  and  is 
correct  and  to  make  the  description  of  the 
mortgaged  premises  more  certain.  I  do  not 
think  that  the  defendant  the  Dundee  Mort- 
gage &  Trust  Investment  Company,  Limit- 
ed, can  complain  of  this  ruling.  When  It 
lent  money  to  D.  U.  Addy,  It  had  full  con- 
structive notice  of  plaintiff's  mortgage  as 
recorded.  With  this  knowledge,  it  lent  mon- 
ey to  D.  U.  Addy.  and  took  a  Junior  mort- 
gage upon  the  premises.  The  insertions  or 
alterations  in  plaintiff's  mortgage,  made  as 
above  stated,  were  made  nearly  two  years 
after  the  Dundee  Oompany  had  lent  money 
to  Addy,  taken  his  bond  and  mortgage 
thei-efor,  and  had  recorded  the  latter.  The 
plaintiff,  however,  must  stand  upon  his 
mortgage  as  he  accepted  and  recorded  it 
and  can  ask  for  foreclosure  and  sale  and  for 
the  payment  of  the  money  as  therein  stat- 
ed.   Plaintiff  is  entitled  to  d  Judgment  aa 


against  D.  U.  Addy,  open  his  note,  fcHr  the 
amount  therein  stated;  but  he  is  entitled  to 
be  paid  upon  said  indebtedness,  from  the 
sale  of  the  mortgaged  premises,  only  so 
much  as  the  said  mortgage,  without  the  in- 
sertions, purports  to  secure.  The  Dundee 
Company,  In  the  answer,  pleads  that  it  is  a 
bona  fide  purchaser  for  valuable  consider- 
ation, without  notice  of  plaintiff's  mort- 
gage, and  is  entitled  to  have  the  mortgage 
adjudged  to  be  the  first  lien  on  the  mort- 
gaged premises.  What  has  been  said,  and 
will  hereafter  be  said,  must  I  think,  dis- 
pose of  this  claim,  and  adversely  to  the  said 
Dundee  Company. 

"On  January  15,  1881,  D.  U.  Addy  and  his 
wife,  E.  C.  I.  Addy,  to  pay  a  debt  for  $500 
owing  by  them  to  Westly  Nichols,  executed 
and  delivered  to  said  Nichols  a  mortgage  of 
the  lands  heretofore  described  as  being  cov- 
ered by  the  mortgage  of  the  plaintiff  and 
of  the  Dundee  Company.  This  mortgage 
was  duly  recorded  on  January  15, 1881.  This 
mortgage  was  upon  record,  unsatisfied,  when 
both  the  plaintiff  and  Dundee  Company  todk 
their  mortgages,  and  both  had  constructive 
notice  thereof.  On  April  2,  1884,  the  Dundee 
Mortgage  &  Trust  Investment  Company, 
Limited,  paid  to  said  Westly  Nichols  $360. 
the  balance  then  due  upon  said  mortgage; 
and  thereupon  the  said  Westly  Nichols  mark- 
ed said  mortgage  'Satisfied,*  and  said  satis- 
faction was  duly  entered  of  record  across  the 
face  of  the  record  of  the  mortgage.  The 
Dundee  Company  asks  that  If  plaintllTs 
mortgage  is  held  to  be  a  first  lien  upon  the 
mortgaged  premises,  it  be  subrogated  to  all 
the  rights  that  the  said  Westly  Nichols  had 
under  his  said  mortgage,  which  was  first 
lien  on  said  tract  of  land  at  the  time  of  the 
execution  of  plaintiff's  mortgage.  Upon  this 
subject  the  special  referee  reports:  "With 
reference  to  the  Westly  Nichols  mortgage, 
which  bears  date  the  15th  January,  1881,  re- 
corded in  Book  D,  p.  334,  It  is  admitted  that 
the  defendant  the  mortgage  company  placed 
in  the  hands  of  0.  T.  Graham,  Esq.,  a  con- 
siderable sum  of  money,  to  wit  $2,200.  to  be 
paid  to  Addy  when  the  amount  due  on  th^ 
Nichols  mortgage  and  the  J.  H.  Lewie  morf- 
gfige  were  satisfied,  and  that  Graham  paid 
Nichols  the  balance  due  on  his  mortgage,  to 
wit  $350,  out  of  the  money  paid  Into  his 
hands  by  the  mortgage  company,  and  that 
after  paying  the  Nichols  mortgage,  and  a 
mortgage  or  two  of  J.  H.  Lewie,  and  attor- 
ney's fees,  together  with  other  costs  of  loan, 
the  balance  was  turned  over  to  Addy  by 
Graham.'  The  assertion  of  the  right  of  sub- 
rogation by  the  Dundee  Company  is  denied. 
I  can  see  no  possible  ground  for  it  to  rest 
upon.  The  Dundee  Company  was  no  surety 
for  Addy.  It  had  no  interest  in  the  debt  or 
lands.  It  was  a  stranger  to  Addy  and  fo 
Nichols.  The  Dundee  Company,  as  the  lend- 
er of  the  money,  lent  no  money  to  Addy  un- 
der the  terms  of  the  loan,  and  for  its  own 
protection  the  Dundee  Company  used  a  part 
of  the  money  to  pay  the  Nichols  mortgage. 
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The  contract  or  agreement  was  carried  out, 
and  the  Nichols  mortgage  was  paid,  and  foiv 
mally  and  legally  satisfied  and  discharged. 
The  idea  of  an  assignment,  ^tber  as  the  act 
of  the  parties,  or  an  equitable  assignment  by 
way  of  snbrogation,  did  not  enter  into  the 
transaction  at  all.  There  is  nothing  to  base 
defendant's  claim  of  subrogation  upon,  and 
it  Is  dismissed." 

The  conclusion  which  this  court  has  reach- 
ed upon  certain  questions  raised  by  the  ex- 
ceptions renders  speculatiye  the  other  ques- 
tions therein  presented.  There  are  prac- 
tically but  three  questions  to  be  considered, 
the  first  of  which  is  whether  the  insertion  In 
the  plaintiff's  mortgage  of  the  words,  "with 
interest  from  date  at  ten  per  cent,  per  an- 
num; interest  to  be  paid  annually,  and.  If 
not  so  paid,  to  become  principal,  and  bear 
interest  at  ten  per  cent,"  rendered  it  null 
and  void.  The  circumstances  under  which 
the  alterations  were  made  are  set  forth  in 
the  circuit  Judge*s  decree,  and  clearly  show 
that  they  were  not  made  with  a  fraudulent 
intent.  They  were  made  three  years  after 
the  execution  and  recording  of  plaintiff's 
mortgage,  and  two  years  after  the  execution 
and  recording  of  the  appellant's  mortgage. 
The  plaintiff  was  only  allowed  to  foreclose 
his  mortgage  for  the  amount  due  him  as  dis- 
closed by  the  record.  The  defendant  has  in 
no  way  been  prejudiced,  and  we  do  not  see 
what  right  it  has  to  complain. 

The  second  question  Is  whether  there  was 
error  in  deciding  that  the  insertion  of  the 
words,  "containing  one  hundred  and  sixty- 
five  acres,  more  or  less,"  rendered  the  mort- 
gage null  and  void.  These  words  were  not 
material,  for  the  following  reasons:  (1)  Be- 
cause they  expressed  correctly  the  number  of 
acres  contained  In  the  tract,  and  were  not 
in  conflict  with  the  other  description  of  said 
land;  and  (2)  they  could  not  in  any  erent 
prevail  against  the  words  describing  the  land 
by  boundaries,  eren  if  they  had  been  in  con- 
flict 

The  third  question  is  whether  the  circuit 
Judge  eired  in  deciding  that  the  appellant 
was  not  entitled  to  be  subrogated  to  the 
rights  of  Westly  Nichols.  For  the  reasons 
stated  by  the  circuit  Judge,  this  court  con- 
curs with  him  that  the  appellant  did  not 
hare  such  right    Judgment  affirmed. 
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STATE  y.  TENNY  et  al. 

(Supreme  Court  of  South  Oarolina.     July  16, 

1900.) 

TRSSPASS—PLBADINO— EMINENT    DOMAIN- 
STATUTES— REPEAL. 

1.  Where  defendants  were  conyicted  under  an 
aflldavit  and  warrant  charging  trespass  after 
notice^  by  going  on  land  of  another,  an  excep- 
tion to  the  Judnnent  that  there  is  no  such  of- 
fence as  that  charged,  is  not  well  taken,  since 
the  words  used  sufficiently  allege  the  offense  of 
entry  on  land  of  another  after  notice  from  the 
•wner  or  tenant  prohibiting  the  same. 

2.  Spartanburg  City  Cfharter  (17  St  at  Large, 
p.  489)  gSTe  the  citj  power  to  open  streets, 


provided  thej  should  first  pay  damages  for  Und 

taken,  and  directed  the  appointment  of  fiye 
freeholders  to  fix  damages;  Act  Dec.  24,  1884 
(18  Stat  781),  proTided  the  mode  by  which 
lands  should  be  taken  for  streets,  roads,  and 
hifl^hways  by  cities,  required  a  board  of  12  free- 
holders to  assess  damages,  and  repealed  all 
acts  inconsistent  therewith:  and  Act  March  2, 
1809  (23  St  at  Liarge,  p.  205),  authorized  the 
dty  of  Spartanbure  to  condenm  land  for  a  sew- 
er system,  the  lano  to  be  condemned  and  dam> 
ages  assessed  in  the  manner  proyided  by  law 
for  opening  streets.  Held,  that  the  charter 
provision  for  the  assessment  of  damages  was 
repealed  by  the  act  of  1884  (18  St  at  Large,  p. 
781),  and  that  proceedings  subsequently  taken 
unaer  It  were  void. 

8.  Where  defendants  in  a  prosecution  for  tres- 
pass sought  to  inti'odnce  evidence  of  condemna- 
tion proceedings  of  the  land  in  question  under 
a  repealed  statute,  the  evidence  was  properly 
excluded. 

Appeal  from  general  sessions  circuit  court 
of  Spartanburg  county;  O.  W.  Buchanan, 
Judge.  * 

6.  O.  Tenny  and  Earl  Sanders  were  con- 
Ticted  of  trespass.  From  a  Judgment  of  the 
circuit  court  affirming  conviction  before  a 
justice,  they  appeal.    Affirmed. 

Simpson  &  Bomar,  for  appellants.  Solicit- 
or Lease,  for  respondent 

JONES,  J.  This  appeal  is  from  the  Judg- 
ment of  the  circuit  court  affirming  the  Judg- 
ment of  a  magistrate's  court,  wherein  the 
defendants  were  tried  and  sentenced  under 
an  affidavit  and  warrant  which,  after  amend- 
ment, charged  that  defendants  on  March  8, 
0,  10,  25,  and  again  on  April  15  and  17,  1889, 
"committed  a  trespass  after  notice,  by  going 
on  the  land  of  deponent  [S.  S.  Daniel]  and 
cutting  a  ditch,"  etc. 

The  first  and  second  exceptions  relating  to 
the  amendment  of  the  affidavit  were  taken 
under  a  misapprehension,  and  were  not  in- 
sisted on. 

The  fourth  exception  complains  of  the 
Judgment  on  the  ground  that  there  Is  no 
such  offense  in  this  state  as  that  charged. 
This  exception  is  disposed  of  by  the  case  of 
State  V.  Hallbach,  40  S.  G.  208,  18  S.  B.  919. 
wherein  an  affidavit  and  warrant  charging 
that  defendant  committed  a  trespass  on  land 
after  notice  sufficiently  alleged  the  offense 
of  "entry  on  the  inclosed  or  uninclosed  land 
of  another  after  notice  from  the  owner  or 
tenant  prohibiting  the  same.** 

The  third  and  fifth  exceptions  complain  of 
error  in  excluding  from  the  evidence  a  pa- 
per purporting  to  be  a  report  of  a  board  of 
assessors  to  the  city  council  of  Spartanburg, 
claiming  to  have  been  selected  to  aasess  the 
damage  done  to  the  property  of  Dr.  S.  S. 
Daniel,  in  which  report  the  assessors  found 
no  damages  to  the  property.  The  report  was 
dated  March  22,  1899,  ana  was  made  pur- 
suant to  a  notice  by  the  said  city  council  to 
S.  S.  Daniel,  dated  March  16,  1899,  notifying 
him  that  the  city  council  finds  it  necessary, 
in  constructing  a  system  of  sewerage,  to 
make  excavations,  to  lay  pipes,  etc,  across 
the  said  Daniels'  lot,  and  requesting  him  to 
nominate   two    freeholders   within   10   days. 
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wbo^  together  with  two  freeholders  named 
by  the  dty  council,  would  select  a  fifth  free- 
holder, to  assess  the  damage  that  may  be 
done  to  the  premises.  The  report  was  signed 
by  the  five  freeholders  selected  in  accordance 
with  said  notice.  This  report  was  sought  to 
be  introduced  in  justification  of  the  entry  by 
defendants  on  the  prosecutor's  land  after  no- 
tice forbidding  the  same.  The  magistrate  re- 
jected the  eyiuence,  holding  the  proceeding 
void  on  the  ground  that  such  board  of  as- 
sessors was  not  legally  constituted,  and  this 
ruling  was  affirmed  by  the  circuit  court 
The  proceedings  were  taken  under  the  act 
of  December  24,  1880  (17  St  at  Large,  p. 
430),  incorporating  the  city  of  Spartanburg, 
which  gave  the  city  council  power  to  lay  out 
and  open  new  streets  in  said  city,  and  to 
close  up,  widen,  or  otherwise  alter  streets, 
provided  they  shall  first  pay  damages  to  the 
landowners;  said  damages  to  be  fixed  and 
determined  by  five  freeholders  of  said  town, 
two  of  whom  shall  be  chosen  by  the  said 
city  council,  two  by  the  said  landowner,  and 
the  fifth  by  the  persons  so  chosen.  The  act 
of  December  24, 1884  (18  St  at  Large,  p.  781), 
entitled  *'An  act  to  provide  a  mode  of  pro- 
cedure by  which  lands  may  be  taken  by 
cities  and  towns  for  streets,  roads  and  high- 
ways for  public  use."  required  six  freehold- 
ers to  be  appointed  by  the  city  authorities, 
and  six  others  by  the  landowner  to  deter- 
mine the  damage,  etc.  The  act  of  March  2, 
1899  (23  St  at  Large,  p.  205),  authorized  the 
city  council  of  Spartanburg  to  condemn  pri- 
vate property  for  the  establishment,  etc.,  of 
a  system  of  sewerage;  "the  same  to  be  con- 
demned and  the  compensation  and  damages 
therefor  assessed  as  is  now  provided  for  by 
law  for  the  opening  or  widening  of  streets.** 
The  act  of  1884,  supra,  being  a  general  act 
on  the  subject,  and  repealing  expressly  all 
acts  repugnant  thereto,  operated  to  repeal 
so  much  of  the  act  of  1880,  supra,  as  related 
to  the  mode  of  assessing  damages,  etc.  It 
follows  that  the  proceedings  under  the  act  of 
1880  were  void,  and  could  constitute  no  jus- 
tification or  defense  even  for  entry  on  the 
prosecutor's  land  after  such  proceedings,— 
much  less,  for  an  entry  previous  to  such  pro- 
ceedings. The  evidence  in  this  case  was  to 
the  effect  that  the  ditch  was  dug  on  the  pros- 
ecutor's premises  previous  to  the  said  pro- 
ceedings to  assess  damages.  The  judgment 
of  the  circuit  court  Is  affirmed. 


(58  &  0.  m) 

GOING  T.  MUTUAL  BEN.  LIFE  INS.  CO. 

(Supreme  Court  of  South  Carolina.     July  11, 
1900.) 

UPH     POLTCfT— DEATH     BBFORB     DBLIVBRY— 

CONDTTTON     REQUIRING      GOOD     HEALTH  — 

RIGHT  TO  INSPECT  POLICT— TRTALr-NONSUIT 

—EVIDENCE— HEARSAY— PRIVATE    RULES    OP 

COMPANY— HARMLESS   ERROR. 

1.  Plaintiffs  evidence  in  an  action  against  a 

life  insurance  company  showed  that  a  policy 

issued  on  her  husband's  life  was  sent  to  the 

local  aeent  for  delivery;    that  thereafter  her 

husband  became  seriously  ill,  and  three  days 


before  his  death  tender  of  the  first  premium 
was  made  to  the  agent,  which  he  refused  to 
accept,— «tating,  as  one  witness  said,  that  "the 
company  would  not  allow  him  to  deliver  poli- 
cies to  sick  men."  The  policy  itself  provided 
that  it  should  not  take  effect  "until  the  first 
premium  shall  have  been  actually  paid  during 
the  lifetime  of  the  insured."  No  condition  in 
the  policy  required  payment  during  good  health. 
Held,  that  a  motion  to  nonsuit  should  have 
been  denied,  since  the  condition  requiring  pay- 
ment of  the  first  premium  during  the  lifetime 
of  the  insured  was  complied  with  by  its  ten- 
der, and  the  question  whether  there  was  any 
other  condition  would  depend  on  the  view  tak- 
en of  the  testimony  by  the  Jury. 
•  2.  An  insurance  company  wrote  plaintiff's  at- 
torneys, regarding  a  contested  policy,  that  the 
contract  of  insurance  had  never  been  complet- 
ed, as  the  insured  had  never  paid  the  premium. 
Undispnted  evidence  in  the  subsequent  action 
against  the  company  showed  that  tender  had 
been  made  during  the  life  of  the  insured. 
Held,  the  introduction  of  the  attorneys*  reply 
that  such  tender  had  been  made,  and  that  in 
their  opinion  there  was  a  valid  claim,  was  not 
objectionable,  as  the  mere  opinion  of  the  at- 
torneys, nor  as  a  self-serving  declaration,  and 
should  be  admitted  in  evidence  as  part  of  the 
correspondence. 

8.  On  an  issue  whether  insured  was  notified 
that  his  policy  was  ready  for  delivery,  a  third 
party*s  testimony  as  to  what  message  was  giv- 
en G.  for  the  insured,  and  as  to  what  G.  told 
him  the  next  morning  with  reference  to  the 
message,  was  hearsay  evidence  and  inadmissi- 
ble. 

4.  In  an  action  on  a  policy,  an  agent's  man- 
ual, forbidding  agents  to  deliver  policies  unless 
the  applicant  was  in  good  health  at  the  time  of 
delivery,  was  inadmissible,  without  proof  that 
the  applicant  knew  the  rule. 

6.  Where  an  agent's  mannal,  showing  rules 
of  the  company,  was  excluded  from  evidence 
In  an  action  on  a  life  policy  because  it  was  not 
shown  that  the  insured  knew  the  rules,  subse- 
quent testimony  to  that  effect  did  not  invali- 
date the  ruling,  as  its  correctness  was  de- 
pendent on  the  state  of  the  testimony  at  the 
time. 

6.  Where  the  agent  testified.  In  an  action  on 
a  life  policy,  that  the  company's  rules  forbade 
his  delivery  of  policies  to  applicants  not  in 
good  health  at  the  time  of  delivery,  a  prior 
ruling  excluding  an  agent's  manual  showing 
the  same  rule,  if  error,  was  harmless. 

7.  Where  an  applicant  for  life  insurance  be- 
came fatally  ill  after  issuance,  but  before  deliv- 
ery, of  his  policy,  the  fact  that  he  reserved  the 
right  to  inspect  It  before  paying  the  first  pre- 
mium would  not  defeat  recovery  thereon,  pro- 
viding he  waived  the  right  and  tendered  pay- 
ment, since  the  reservation  was  intended  solely 
for  his  benefit. 

Appeal  from  common  pleas  circuit  court 
of  Union  county;   R.  C.  Watts,  Judge. 

Action  by  Emma  Going  against  the  Mutual 
Benefit  Life  Insurance  Company^  From  a 
judgment  for  plaintifiT,  defendant  appeals. 
Afilrmed. 

Ansel,  Gothran  &  Cothran,  for  appellant. 
R.  W.  Shand  and  James  Munro,  for  respond- 
ent 

McIYER,  0.  J.  This  action  was  brought 
upon  a  policy  of  Insurance  on  the  life  of 
the  deceased  husband  of  the  plaintiff,  alleged 
to  have  been  issued  by  the  defendant  com- 
pany, and  payable  to  her  if  she  survived  her 
husband,  as  she  did.  The  defense  set  up 
by  the  company  was  that  the  policy  sued 
upon  had  never  been  delivered,  and  there 
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was  never  any  completed  contract  of  insur- 
ance. While  some  of  the  facts  are  con- 
tested, the  following  seem  to  be  undisputed: 
On  the  4th  of  May,  1898,  J.  D.  Going,  the 
husband  of  the  plaintiff,  made  an  applica- 
tion for  insurance  In  writing,  which  Is  set 
out  in  the  "case";  and  this,  together  with 
the  certificate  of  the  medical  examiner,  was 
forwarded  to  the  home  office  of  the  com- 
pany. In  Newark,  In  the  state  of  New  Jersey, 
where  it  was  received  and  marked  ** Ap- 
proved** the  dth  of  May,  1808,  and  the  pol- 
icy was  prepared,  bearing  date  the  10th  of 
May,  1898,  signed  by  the  proper  officers  of 
the  company,  and  sent  to  the  local  agent 
of  the  company  at  Union,  S.  C,  through  the 
office  of  the  state  agent  at  Raleigh,  N.  G. 
Precisely  when  the  policy  reached  the  office 
of  the  local  agent  at  Union  does  not  appear, 
though  there  is  biit  little  doubt  that  it  was 
about  the  15th  of  May,  1898,  when  Mr.  L.  S. 
Townsend,  the  local  agent,  was  absent  from 
home,  and  did  not  return  until  about  the 
15th  or  20th  of  June,  1898.  Nor  did  it  dis- 
tinctly appear  at  what  time  the  assured, 
J.  D.  Going,  learned  that  the  policy  had  been 
returned  to  Union;  but  it  must  have  been 
on  or  before  the  29th  of  June,  1898,  for  on 
that  day  the  Judge  of  probate,  accompanied 
by  B.  B.  Going,  brother  of  the  assured,  at 
his  request  called  on  Mr.  Townsend,  the  local 
agent,  and  tendered  him  the  amount  of  the 
first  premium,  which  the  local  agent  refused 
to  accept,  for  the  reason,  as  he  said,  that 
^'the  company  would  not  allow  him  to  de- 
liver policies  to  sick  men.**  On  the  28th  of 
May,  1898,  the  assured  was  taken  sick  with 
what  proved  to  be  typhoid  fever,  and  on  the 
29th  of  June,  when  the  tender  was  made, 
was  very  sick,  and  he  subsequently  died,  on 
the  2d  of  July,  1898.  Soon  after  this  Messrs. 
Munro  ft  Munro,  attorneys  at  law,  having 
been  employed  to  collect  the  insurance, 
called  on  the  local  agent,  Mr.  Townsend,  for 
blanks  to  make  out  the  claim,  and  were 
referred  by  him  to  Mr.  Pearson,  the  vice 
president  of  the  company;  and  they  there- 
upon wrote  him  a  letter,  under  date  of  28th 
of  July,  1898,  demanding  payment  of  the 
policy  of  Insurance  Issued  by  the  company, 
which  "your  agent  afterwards  refused  to 
deliver,"  and  also  for  blanks  for  proofs  of 
death,  if  required.  To  this  letter  the  vice 
president  of  the  company  replied  by  letter 
under  date  of  1st  August,  1896,  saying  that: 
"The  contract  of  insurance  to  which  you 
refer  was  not  completed  by  Mr.  James  D. 
Going,  as  he  did  not  pay  the  premium. 
There  is,  therefore,  no  claim  against  this 
company  because  of  said  contract."  These 
two  letters  were  received  in  evidence  with- 
out objection,  but,  when  the  plaintiff  offered 
to  introduce  a  letter  of  Messrs.  Munro  & 
Munro  in  reply  to  the  letter  of  the  vice 
president  of  the  company,  objection  was 
made,  which  objection  was  overruled,  and 
the  letter  was  read  in  evidence,  in  which 
Messrs.  Munro  &  Munro,  after  acknowledg- 
ing tbm  receipt  of  the  letter  of  the  vice  presi- 


dent, use  this  language:  '^r.  Going,  as  you 
say,  did  not  pay  the  premium;  but  the  full 
amount  of  the  premium  was  tendered  to 
your  agent,  and  demand  made  for  the  pol- 
icy, in  the  lifetime  of  Mr.  Going.  It  seems 
to  us  that  there  is  a  claim  agailnst  your  com- 
pany, because  of  the  contract,  and  we  trust 
you  will  reconsider  the  matter  and  pay  the 
policy."  To  this  letter  no  reply  was  received, 
and  on  the  14th  of  December,  1898,  this  ac- 
tion was  commenced.  At  the  close  of  the 
testimony  for  the  plaintiff,  the  defendant 
moved  for  a  nonsuit  upon  the  ground  that 
the  plaintiff  had  failed  to  prove  a  completed 
contract,  Inasmuch  as  it  was  claimed  that 
delivery  of  the  policy  was  essential  to  com- 
plete the  contract,  and  there  was  no  evi- 
dence of  either  actual  or  constructive  deliv- 
ery of  the  policy.  The  motion  was  refused, 
and  exception  taken  by  defendant's  counsel. 
The  defendant  then  offered  its  testimony,  in 
the  course  of  which  certain  exceptions  were 
taken  as  to  the  rulings  of  the  circuit  Judge 
upon  the  admissibility  of  some  of  the  tes- 
timony offered  by  defendant  The  case  went 
to  the  Jury  under  the  charge  of  the  Judge, 
to  which  certain  exceptions  were  taken;  and, 
a  verdict  having  been  rondered  in  favor  of 
the  plaintiff,  a  motion  for  a  new  trial  on 
the  minutes  was  made,  which  being  refused. 
Judgment  was  entered  upon  the  verdict 
From  this  Judgment  defendant  appeals  upon 
the  several  exceptions  set  out  in  the  record. 
These  exceptions  impute  error  to  the  cir- 
cuit Judge  (1)  In  refusing  the  motion  for  a 
nonsuit;  (2)  in  his  rulings  as  to  the  admissi- 
bility of  testimony;  (3)  in  his  charge;  and 
(4)  in  refusing  the  motion  for  a  new  trial. 

First  as  to  the  motion  for  a  nonsuit, 
which  was  based  upon  the  ground  "that  the 
plaintiff  has  failed  to  prove  a  completed  con- 
tract." Now,  on  a  motion  for  a  nonsuit  the 
question  Is  not  whether  the  plaintiff  has  fail- 
ed to  prove  his  case,  but  the  only  question 
is  whether  the  plaintiff  has  failed  to  produce 
any  testimony  tending  to  prove  his  case.  As- 
suming the  view  most  favorable  to  the  appel- 
lant—that the  real  meaning  of  this  ground 
is  that  thero  was  no  testimony  tending  to 
show  a  completed  contract—we  will  proceed 
to  consider  the  question  in  that  aspect. 
While  it  is  conceded  that  there  was  testi- 
mony tending  to  show  that  the  policy  which 
evidenced  the  contract  sued  on  was  sent  to 
the  local  agent  by  the  defendant  company 
for  the  purpose  of  being  delivered  to  the  as- 
sured, yet  the  contention  is  that,  while  that 
would  amount  to  a  constructive  delivery  to 
the  assured,  provided  it  was  sent  for  uncon- 
ditional delivery,  yet  as  there  wero  two  con- 
ditions (one  that  the  first  premium  should 
be  paid,  and  the  other  that  the  policy  should 
not  be  delivered  if  the  assured  was  at  the  time 
sick),  and  while  the  first  might  be  regarded 
as  having  been  complied  with  by  the  tender; 
of  the  amount  of  the  first  promlum,  yet  there 
was  no  testimony  that  the  second  (that  the 
assured  was  in  good  health  at  the  time)  was 
complied  with,  and  there  was  thereforo  no 
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testimoay  that  the  contract  had  ever  been 
completed,  and  that,  on  the  contrary,  the 
testimony  on  the  part  of  the  plaintiff  showed 
that,  when  the  first  premium  was  tendered 
and  the  policy  was  demanded,  the  ajssared 
was  very  sick,'  and  died  In  a  few  days  there- 
after. It  is  very  obvious  that  this  position 
of  appellant  rests  entirely  npon  the  assump- 
tion that  the  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  the  policy  was 
sent  by  the  company  to  its  local  agent  not 
for  unconditional  delivery,  but  that  it  was 
sent  for  delivery  upon  the  compliance  by  the 
assured  with  the  two  conditions  above  stated. 
Now,  while  it  is  true  that  the  policy  does 
contain  these  words,  "This  policy  does  not 
take  effect  until  the  first  premium  shall  have 
been  actually  paid  during  the  lifetime  of  the 
insured,"  which  necessarily  imply  that  the 
policy  was  not  to  be  delivered  until  that  con- 
dition was  complied  with,  yet  there  is  not 
a  single  word  in  the  policy  which  implies  or 
even  intimates  that  there  was  any  other  con- 
dition upon  which  the  policy  was  to  take 
effect  or  to  be  delivered.  On  the  contrary, 
it  is  expressly  declared  in  the  policy  itself 
that  tne  defendant  company  ''has,  by  its 
president  and  secretary,  signed  and  delivered 
this  contract*'  on  the  10th  of  May,  1808, 
which,  it  will  be  noted,  was  the  day  after 
the  application  for  insurance  had  been  receiv- 
ed and  marked  "Approved  f  and  counsel  for 
respondent  has  cited  an  authority  (Bliss, 
Ins.  §  153),  which  Is  based  upon  the  case  of 
Xenos  V.  Wickham,  2  L.  B.  H.  L.  296,  in  which 
it  was  held  that  a  policy  purporting  to  be 
"signed,  sealed,  and  delivered"  by  the  proper 
officers  of  an  insurance  company  must  be  con- 
clusively taken,  as  against  the  company,  to 
have  been  not  only  duly  signed  and  sealed, 
but  also  duly  delivered,  and  that  such  a 
policy  is  complete  and  binding  against  the 
party  executing  it,  though  in  fact  it  re- 
mains in  his  possession,  unless  there  is  some 
particular  act  required  to  be  done  by  the 
other  party  to  declare  his  adoption  of  it,  and 
that  it  is  not  necessary  that  the  assured  shall 
formally  accept  or  take  away  a  policy,  in 
order  to  make  the  delivery  complete.  Now, 
in  the  case  before  the  court  the  only  act  re- 
maining to  be  done  by  the  assured  after  it 
was  executed,  so  far  as  the  contract  on  its 
face  shows,  was  for  the  assured  to  pay  the 
first  premium,  which  was,  in  effect,  done 
during  the  lifetime  of  the  assured,  by  the 
tender  of  the  amount  of  such  premium, 
which,  it  is  conceded,  and  properly  conceded, 
was  equivalent  to  payment;  and  so  that  con- 
dition was  complied  with,  and  the  contract 
was  completed.  It  is  contended,  however,  by 
the  appellants,  there  was  another  condition 
to  the  delivery  of  the  policy,  which  was  not, 
and  could  not  have  been,  complied  with 
at  the  time  the  delivery  of  the  policy  was 
^demanded,  to  wit,  that  the  assured  must 
then  have  been  shown  to  be  in  good  health, 
which  was  not  only  not  shown,  but,  on  the 
contrary,  the  testimony  tended  to  show  that 
the  assured  was  at  the  time  very  sick  of  a 


disease  from  which  he  died  I&  a  few  days 
thereafter.  But  it  is  very  obvious  that  the 
policy,  which  constitutes  the  contract  be- 
tween the  parties,  contained  no  snch  condi- 
tion, and  the  attempt  is  to  raise  such  a  con- 
dition by  the  testimony  as  to  the  instructions 
given  to  the  local  agent  by  the  company. 
Whether  it  would  be  competent  to  anneK  to  a 
written  contract  any  other  condition  than  that 
contained  in  the  written  contract  is  a  ques- 
tion which  we  do  not  propose  to  consider  at 
present,  as  no  such  question  seems  to  have 
been  made  up  to  the  time  when  the  motion 
for  a  nonsuit  was  submitted.  Assuming, 
then,  for  the  purposes  of  this  particular  in- 
quiry only,  that  such  testimony  was  com- 
petent, it  is  apparent  that  the  only,  testimony 
which  had  then  been  offered  (for,  of  course,  in 
considering  a  motion  for  a  nonsuit  our  atten- 
tion must  be  confined  to  the  testimony  of  the 
plaintiff  offered  in  chief)  was  the  simple 
declaration  of  the  local  agent  as  to  the  rea- 
son why  he  refused  the  tender  made  of  the 
first  premium,  which  was  that  "the  company 
would  not  allow  him  to  deliver  policies  to 
sick  men,"  as  testified  by  Mr.  Greer,  one  of 
the  parties  who  made  the  tender,  though  the 
other  witness,  B.  B.  Going,  who  went  with 
Greer  to  make  the  tender,  did  not  remember 
that  the  local  agent  gave  any  such  reason  for 
refusing  to  accept  the  money  when  tendered, 
but  that  his  reply  was:  "He  said  he  had 
the  policy,--the  paper;  it  was  all  right,  but 
he  would  not  accept  of  the  money."  And 
when  that  witness  was  recalled  he  testified 
as  follows:  "Q.  When  you  went  there  to 
Mr.  Townsend  to  tender  the  money,  what  did 
he  say?  (Objected  to  by  counsel  for  detend- 
ant  because  it  was  Incompetent  to  prove  by 
this  witness  declarations  of  the  agent  as  to 
what  the  company  had  done.  Objection 
overruled,  and  the  witness  testified  as  fol- 
lows:) A.  He  said  he  would  not  take  the 
money.  He  said  he  had  the  policy,  and  he 
said  it  had  been  accepted,— the  company  had 
accepted  it,— but  he  would  not  take  the  mon- 
ey." The  only  other  testimony  to  which  we 
deem  it  necessary  to  refer  in  this  connection 
is  that  of  the  correspondence  between  the 
Messrs.  Munro,  as  attorneys  for  the  plaintiff, 
and  the  vice  president  of  the  defendant  com- 
pany, to  whom  they  had  been  referred  by  the 
local  agent.  In  which  the  vice  president,  in 
his  letter,  denies  the  liability  of  the  company 
solely  upon  the  grround  that  the  contract  had 
not  been  completed  by  the  assured,  "as  he 
did  not  pay  the  premium";  making  no  al- 
lusion whatever  to  any  other  ccmditlon  or 
alleged  condition  in  the  contract  These  two 
letters  were  received  in  evidence  without 
objection,  but,  when  the  letter  of  Messrs. 
Munro  &  Munro  in  reply  to  that  of  the  vice 
president  was  offered,  objection  was  made 
upon  the  ground  that  "It  is  simply  the  opin- 
ion of  a  distinguished  lawyer";  but  the  ob- 
jection was  overruled,  and  the  letter  received 
in  evidence,  very  properly,  as  we  shall  see 
when  we  come  to  consider  the  second  general 
question  in  the  case.    This  being  the  state 
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of  the  testimony  when  the  motion  for  a  non- 
suit was  submitted,  we  think  it  clear  that 
there  was  no  error  in  refusing  the  motion; 
for  there  was  no  doubt  that  the  first  condi- 
tion upon  which  the  policy  was  to  take  effect, 
as  stated  in  the  policy  (the  payment  of  the 
first  premium),  was,  in  law,  complied  with 
by  the  tender,  which  was  undisputed;  and 
whether  there  was  any  other  condition  de- 
pended entirely  upon  the  view  which  should 
be  taken  of  the  testimony,  and  that  was  a 
matter  to  l>e  determined  by  the  Jury. 

We  proceed  next  to  the  consideration  of  the 
second  general  question,  involving  the  inquiry 
whether  there  was  error  in  any  of  the. rulings 
as  to  the  admissibility  of  testimony  specified 
in  the  second,  third,  fourth,  and  fifth  excep- 
tions. I^  the  second  exception  the  error  com- 
plained of  is  the  admission  of  the  letter  of 
Slessrs.  Munro  &  Munro  in  reply  to  the  vice 
president  of  the  company,  hereinabove  refer- 
red to.  It  will  be  observed  that  the  objection 
made  at  the  time  this  letter  was  offered  was 
based  solely  upon  the  ground  that  "it  Is  sim- 
ply the  opinion  of  a  distinguished  lawyer"; 
but  in  the  second  exception  it  is  claimed 
that  this  letter  was  Incompetent  for  a  whol- 
ly different  reason,  to  wit,  because  "it  is  in 
the  nature  of  self-serving  declarations." 
Strictly  speaking,  therefore,  this  exception 
could  not  be  considered;  but  waiving  this, 
we  think  the  letter  was  clearly  competent 
In  either  view.  In  the  first  place,  it  was  a 
part  of  a  correspondence,  a  portion  of  which 
had  been  received  without  objection.  In  the 
next  place,  the  manifest  purpose  of  the  let- 
ter was  to  correct  a  misapprehension  under 
which  the  vice  president  seemed  to  be  la- 
boring; for,  as  we  have  said,  the  vice  presi- 
dent in  his  letter,  which  was  received  with- 
out objection,  had  based  his  denial  of  re- 
sponsibility entirely  upon  the  ground  that 
the  first  premium  had  not  been  paid,  which, 
while  true  as  matter  of  fact,  as  the  money 
had  not  actually  been  paid,  yet  was  not  true 
as  matter  of  law,  as  the  undisputed  fact  was 
that  the  money  had  been  tendered  during 
the  lifetime  of  the  assured,  which,  as  it  was 
properly  conceded,  was  equivalent  to  pay- 
ment The  manifest  object  of  the  letter  in 
question  was  simply  to  correct  this  misap- 
prehension on  the  part  of  the  vice  president 
by  calling  his  attention  to  the  fact  of  the 
tender  having  been  made,— a  fact  of  which  he 
possibly  may  have  then  been  ignorant.  The 
letter  was  not  objectionable  as  the  opinion 
of  a  distinguished  lawyer;  for  such  was  not 
its  purpose,  and  the  only  opinion  expressed 
in  it  was  that  in  view  of  the  fact  of  the 
tender,  to  which  the  attention  of  the  vice 
president  was  called,  the  writer  thought  that 
he  might  take  a  different  view  from  that  ex- 
pressed in  his  letter  to  which  this  was  a  re- 
ply. At  all  events  the  letter  could  in  no 
aspect  be  regarded  as  anjrthing  more  than 
the  expression  of  Mr.  Munro's  opinion  that 
tender  would  be  equivalent  to  payment  in  a 
ease  like  this,-«n  opinion  in  which  this  court 
as  well  as  every  one  connected  with  this 


case,  seem  to  concur.  Nor  is  the  letter  ob- 
jectionable as  "in  the  nature  of  sel^«erving 
declarations";  for  the  only  fact  stated  in 
it  was  a  fact  about  which  there  was  no  dis- 
pute,—that  the  amount  of  the  first  premium 
had  been  tendered  during  the  lifetime  of  the 
assured.  In  no  view  that  we  have  been 
able  to  take  was  the  letter  in  question  in- 
competent and  to  have  rejected  it  would 
have  worked  great  injustice  to  the  plaintiff, 
by  allowing  a  garbled  correspondence  to  go. 
before  the  Jury.  It  would  have  been  like 
allowing  a  part  only,  of  a  conversation  be- 
tween parties  to  be  offered.  The  second  ex- 
ception must  therefore  be  overruled. 

The  third  and  fourth  exceptions,  being  of 
a  similar  character,  may  be  considered  to- 
gether. It  seems  that  when  Mrs.  L.  S. 
Townsend,  the  wife  of  the  local  agent  was 
on  the  stand,  after  testifying  that  she  was 
in  the  habit  of  opening  her  husband's  busi- 
ness letters  In  his  absence,  and  had  received 
the  policy  in  this  case,  she  was  asked  what 
message  she  had  sent  assured  when  she  re- 
ceived the  policy,  to  which  objection  was 
made;  and  the  court  ruled  that  this  would 
be  incompetent  unless  it  was  made  to  appear 
that  such  message  had  been  received  by  the 
assured.  Then  the  witness  J.  A.  Brown 
was  Asked  whether  he  heard  Mrs.  Townsend 
give  a  message  for  J.  D.  Gtoing  to  any  on«, 
to  which  he  replied,  "Yes;"  that  he  heard 
her  deliver  a  message  to  Oliver  €roing.  But, 
when  he  was  asked  what  that  message  was, 
the  court  made  the  same  ruling  as  above. 
The  witness  was  then  asked  what  Oliver 
Going  had  told  him  the  next  morning  in  re^ 
tfence  to  the  message,  which  was  ruled  out 
as  hearsay.  We  see  no  error  in  any  of  these 
rulings.  If  the  defendant  desired  to  prove 
that  a  message  had  been  sent  to  J.  D.  Go- 
ing, the  assured,  the  proper  witness  to  prove 
that  fact  would  be  the  person  who  delivered 
the  message  to  J.  D.  Going;  and,  if  it  was 
desired  to  prove  what  was  the  reply  of  J. 
D.  Going  to  such  message,  the  proper  wit- 
ness to  prove  that  fact  would  have  been  the 
person  who  received  the  reply.  The  claim 
that  Oliver  Going,  the  person  selected  to 
carry  the  alleged  message  to  J.  D.  Going, 
was  the  mutual  agent  of  the  parties,  is  not 
sustained  by  any  testimony  competent  for 
that  purpose;  for  it  is  well  settled  that 
agency  cannot  be  proved  by  the  mere  decla- 
rations of  the  alleged  agent  for  there  is  no 
evideiice  that  any  message  was  ever  received 
by  J.  D.  Going.  If  any  such  message  was 
ever  sent  to  J.  D.  Going  by  Oliver  Going, 
the  defendant  had  the  ready  means  of  prov- 
ing it  by  putting  Oliver  Going  on  the  stand 
as  a  witness;  but  this  was  not  done,  and 
surely  the  defendant  cannot  be  allowed  to 
supply  that  testimony  by  offering  a  third 
person  as  a  witness  to  prove  the  declara- 
tions of  Oliver  Going,  as  that  would  be  pure- 
ly hearsay  testimony.  This  view  is  sustain- 
ed by  McGee  v.  French,  49  S.  0.  464,  27  S.  E. 
487.  The  third  and  fourth  exceptions  must 
therefore  be  overruled. 
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The  fifth  exception,  Imputing  error  to  the 
circuit  Judge  in  refusing  to  receive  in  evi- 
dence that  printed  rule  of  the  defendant 
company,  furnished  to  its  agents,  by  which 
an  agent  is  forbidden  to  deliver  a  policy  un- 
less the  first  premium  has  been  paid,  and 
unless  the  assured  is  in  good  health  at  the 
time,  cannot  be  sustained,  for  two  reasons: 

(1)  Because  we  think  the  ruling  was  right; 

(2)  because,  even  if  erroneous,  it  was  harm- 
less error.  At  the  time  this  book,  called 
"The  Agents'  Manual,"  containing  the  rules 
for  the  guidance  of  agents,  was  offered  in  evi- 
dence, no  testimony  had  been  offered  tending 
to  show  that  the  assured  had  ever  been  in- 
formed of  these  rules  or  assented  thereto;  and 
therefore  the  testimony  was  clearly  Incom- 
petent, under  the  case  of  Riordan  r.  Doty, 
50  S.  C,  at  page  547,  27  S.  E.,  at  page  MS. 
Besides,  upon  principle,  we  think  that  the 
private  Instructions  given  by  a  corporation 
to  an  agent,  to  govern  his  dealings  with 
third  persons  on  behalf  of  the  corporation, 
should  not  be  received,  unless  made  known 
to  the  persons  with  whom  they  deal.  Espe- 
cially should  this  be  the  rule  in  a  case  like 
this,  where  a  policy  of  insurance,  which  con- 
tains the  terms  of  the  contract,  is  sought  to 
be  avoided  by  some  private  instruction  to 
the  agent,  not  made  known  to  the  applicant 
when  he  takes  out  his  policy.  It  is  true 
that,  after  the  ruling  excepted  to  was  made, 
the  local  agent  did  testify  that  he  did  tell 
the  assured  at  the  time  he  was  examined  by 
the  doctor  that,  if  he  did  not  then  make  pay- 
ment of  the  premium,  he  could  not  deliver 
the  policy  when  it  was  returned  approved 
by  the  company,  if  he  was  seriously  sick  at 
the  time;  but,  of  course,  the  correctness  of 
the  ruling  must  be  tested  by  the  testimony 
as  it  appeared  at  the  time  the  ruling  was 
made,  and  the  question  could  not  be  affected 
by  any  testimony  offered  afterwards.  But, 
even  if  there  was  error  in  ruling  out  the 
printed  instructions  to  the  agents,  yet  such 
error  was  manifestly  harmless,  for  the  agent 
was  afterwards  permitted  (whether  correct- 
ly or  not,  we  cannot  undertake  to  decide  In 
this  case,  as  there  was  no  objection,  or, 
rather,  no  exception,  taken  to  such  testimo- 
ny) to  testify  that  his  instructions  from  the 
company  were  not  to  deliver  any  policy  un- 
til the  first  premium  was  paid,  and  not  then 
unless  the  applicant  was  then  in  good 
health,  so  that  the  company  got  the  same 
benefit  from  these  instructions  as  if  the  "book 
had  been  admitted  in  evidence  when  it  was 
offered.  The  fifth  i^xception  must  therefore 
be  overruled. 

The  sixth  exception  Is  based  upon  an 
alleged  error  In  the  charge  of  the  circuit 
Judge,  or,  rather,  in  his  modification  of  a  re- 
quest to  charge  submitted  by  the  defendant. 
It  seems  that  there  was  some  testimony 
tending  to  show  that,  in  the  conversation  be- 
tween the  local  agent  and  the  assured  on 
the  day  of  the  medical  examination,  the  as- 
sured had  been  told  by  the  agent  that  if, 
when  the  policy  was  returned*  there  was 


anything  in  It  that  he  did  not  understand, 
or  that  It  was  not  exactly  understood  it  was 
to  be,  he  could  not  be  obliged  to  take  the 
policy,  to  which  the  assured  assented;  and 
upon  that  testimony  the  circuit  Judge  was 
requested  to  charge  the  Jury,  "upon  the 
effect  of  that  agreement,  if  they  believe  the 
testimony  of  Mr.  Townsend,  that  the  con- 
tract was  therefore  not  completed  until  Bdr. 
Going  had  an  opportunity  to  examine  that 
policy,  and  he  examined  it  and  signified  his 
acceptance  of  the  policy,  and  that  he  could 
not,  when  seriously  sick,  take  advantage  of 
the  change  of  affairs  then,  to  tender  the 
money  without  an  examination— without  an 
acceptance— of  the  policy,  and  demand  the 
policy  and  tender  the  payment"  In  re- 
sponse to  that  request  the  Jury  were  charged 
as  follows:  "If  there  was  an  understanding 
or  agreement  between  the  agent  of  the  com- 
pany here  and  Mr.  Going  that  Mr.  Going 
should  Inspect  that  policy  before  he  paid 
the  premium,— should  have  a  chance  to  look 
at  it  and  see  whether  or  not  he  should  ac- 
cept it,— then  I  charge  you,  as  matter  of  law, 
the  contract  would  not  be  complete  until  he 
had  inspected  it,  or  waived  his  right  to  in- 
sped  iff  and  signified  his  willingness  to  ac- 
cept It;  but  if  he  went  there  and  accepted 
it  Just  as  it  was,  and  tendered  the  premium, 
or  if  he  sent  anybody  there  for  that  purpose, 
and  the  company  had  sent  the  policy  to  their 
agent,  with  the  intent  to  deliver  it  to  Going 
if  he  paid  the  premium  and  accepted  that 
policy  as  insurance  on  his  life,  then  the  plain- 
tiff would  be  entitled  to  recover."  The  point 
of  the  exception  lies  In  the  Insertion  of  the 
words  which  we  have  italicized,— "or  waived 
his  right  to  inspect  it."  In  this  there  certain- 
ly was  no  error,  for  the  reservation  of  the 
right  to  examine  the  terms  of  the  policy  be- 
fore paying  the  premium  for  the  policy  was 
for  the  benefit  of  the  assured  solely;  and,  if 
he  chose  to  waive  that  right,  the  other  party 
surely  has  no  reason  to  complain.  Indeed, 
this  exception  seems  designed  to  raise,  in 
another  form,  the  point  on  which  the  defense 
was  really  rested,— that  there  was  a  condi- 
tion in  the  contract  whereby  the  policy  was 
not  to  be  delivered  unless  the  assured  was 
in  good  health  when  the  premium  was  ten- 
dered and  the  policy  was  demanded.  Wheth- 
er there  was  such  a  condition  was  a  ques- 
tion of  fact,  depending  upon  the  testimony, 
of  which  the  Jury  were  the  sole  Judges;  and 
they  have  solved  that  question  in  favor  of 
the  plaintiff,  under  Instructions  to  which  no 
exceptions  were  or  could  have  been  taken  by 
the  defendant,— that  If  they  believed  there 
was  such  a  condition,  and  the  same  was  not 
complied  with,  then  their  verdict  should  be 
for  the  defendant,— and  this  must  be  an  end 
of  the  matter.  The  sixth  exception  must 
therefore  be  overruled. 

The  seventh  and  last  exception  Imputes 
error  to  the  circuit  Judge  in  refusing  the 
motion  for  a'  new  trial,  for  three  reasons: 
(1)  Because  of  error  in  excluding  the  printed 
rules  of  the  company  containinjc  laatrnctlons 


&a) 


BARRON  V.  W1LL1AM& 


5G1 


to  agents  aa  to  the  deliYex7  of  policies.  This 
hsLS  been  already  disposed  of,  by  what  we 
have  said  In  considering  the  fifth  exception. 
(2)  Because  there  was  no  dispute  as  to  the 
facts  of  the  case,  and,  under  the  law  as  given 
to  the  jury  by  the  court,  they  were  bound  to 
render  a  verdict  for  the  defendant  The 
third  ground  of  the  motion  for  a  new  trial 
is  practically  involved  in  the  second,  and  they 
may  therefore  be  considered  together.  The 
rule,  as  we  understand  it,  is  that  where,  as 
In  the  cases  of  Dent  v.  Bryce,  16  S.  O.  1, 
and  Thompson  v.  Lee,  19  S.  O.  489,  the  Judge 
directs  a  verdict,  and  the  Jury  disregard  such 
direction  and  find  a  verdict  contrary  to  that 
directed,  then  It  Is  the  duty  of  the  circuit 
Judge  to  set  aside  the  verdict  and  grant  a 
new  trial,  and,  if  he  refuses  to  do  so,  then 
there  is  such  error  of  law  as  this  court  may 
correct  But  where,  as  in  this  case,  the  jury 
were  instructed  that  if,  from  the  testimony, 
they  believed  a  Certain  fact  or  series  of  facts, 
then  their  verdict  should  be  for  the  plain- 
tiff or  defendant  as  the  case  may  be,  but  if, 
from  the  testimony,  they  did  not  believe  such 
fact  or  series  of  facts,  their  verdict  should 
be  the  other  way,  then  a  motion  for  a  new 
trial  presents  a  question  for  the  discretion 
of  the  circuit  Judge,  with  which  this  court 
has  no  power  to  interfere.  It  cannot  prop- 
erty be  said  that  there  was  no  dispute  as  to 
the  material  facts  of  this  case.  In  the  first 
place,  there  was  testimony  tending  to  show 
that  the  policy,  which  had  been  approved  by 
the  company,  was  returned  to  the  local  agent 
at  Union  for  delivery  to  the  assured  at  least 
10  days  before  the  assured  was  taken  sick; 
but  there  is  no  evidence  that  the  assured  re- 
ceived any  notice  to  that  effect  until  the  29th 
of  June,  1898,  when  the  assured,  being  quite 
sick  at  the  time,  sent  his  brother  and  a  friend 
to  the  local  agent  to  pay  the  premium  and 
demand  the  policy.  What  occurred  between 
the  agent  and  these  gentlemen  when  the  pre- 
mium was  tendered  was  at  least  left  in  some 
doubt  by  the  testimony,  as  one  of  them  tes- 
tified that  the  agent  simply  refused  to  accept 
the  tender,  without  giving  any  reason  for 
such  refusal,  while  the  other  said  that  the 
reason  he  gave  was  that  "the  company  would 
not  allow  him  to  deliver  policies  to  sick  men.*' 
Not  a  word  was  said  as  to  his  having  any 
general  or  special  instructions  to  this  effect 
from  the  company,— Just  simply  the  bald  dec- 
laration above  quoted,  which  might  have 
been  a  mere  expression  of  opinion  upon  the 
part  of  the  agent  Then,  too,  there  Is  an- 
other significant  circumstance  which  appears 
in  the  testimony,  and  that  is.  when  demand 
was  made  on  the  company  for  payment  of  the 
policy,  the  vice  president  denies  responsibility 
solely  upon  the  ground  that  the  first  premium 
had  not  been  paid,  and  makes  no  allusion 
to  the  noncompliance  with  any  other  condi- 
tion; and  even  when  he  is  informed  by  Mr. 
Munro's  second  letter  that  while  it  was  true 
that  the  premium  had  not  in  fact  been  paid, 
yet  it  had  been  tendered,  which,  in  his  view, 
waa  equivalent  to  payment  he  makes  no  le- 
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ply  whatever.  From  this  testimony  it  is  pos- 
sible that  the  Jury  may  have  inferred  that 
there  was  in  fact  no  condition  that  the  pol- 
icy was  not  to  be  delivered  if  the  assured 
was  not  in  good  health  at  the  time,  and  that 
such  condition  was  an  afterthought  Be  that 
as  it  may,  however,  it  was  a  question  of  fact 
for  the  jury,  and  with  their  finding  we  have 
neither  the  power  nor  the  disposition  to  in- 
terfere. The  judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  afitoned. 

(68  s.  C.  280) 
BARRON  V.  WIM-IAMS  et  aL 
^Supreme  CJourt  of  South  Carolina.     July  25, 
1900.) 

INSURANCBS-OIFT     BY     INSURED— EVIDBNOB^- 
FRAUD  OP  CREDITORS— PERSONAL  PROP- 
ERTY—HOMESTEAD  EXEMPTIONS. 

1.  Testimony  of  insured's  son  and  daughter, 
whose  character  and  credibility  were  unlm- 
peached,  that  two  years  prior  to  his  assign- 
ment for  the  benefit  of  creditors  he  delivered 
his  life  policy  to  his  wife,  saying,  *'Th\3  is 
yours,"  and  instructed  her  to  put  it  away,  and 
keep  it,  was  uncontradicted,  and  was  corrob- 
orated by  a  letter  written  auring  his  last  ill- 
ness, instructing  her  to  collect  the  insurance, 
and  saying  it  was  all  hers.  The  assignment  for 
creditors  conveyed  all  insured's  property  not 
exempt  as  homestead,  but  did  not  mention  the 
life  policy,  which  was  not  delivered  to  the  as- 
signee, but  remained  in  possession  of  his  wife, 
and  was  not  mentioned  m  an  appraisement  of 
his  persona]  property  made  shortly  after  the 
assignment  Held,  that  such  testimony  showed 
a  gift  of  the  policy  by  the  insured  to  his  wife 
prior  to  his  assignment,  and  a  finding  that  it 
passed  to  the  assignee  was  erroneous. 

2.  Where  the  personal  property  of  an  insur- 
ed, including  the  cash  surrender  value  of  his 
life  i^olicy,  did  not  exceed  his  homestead  ex- 
emption, a  gift  of  such  policy  to  his  wife  was 
not  void  aa  to  creditors,  since,  as  an  insolvent 
debtor  mav  convey  his  homestead  to  his  wife, 
such  gift  did  not  affect  their  rights. 

Appeal  from  common  pleas  circuit  court 
of  York  county;  O.  W.  Buchanan,  Judge. 

Action  by  John  L  Barron,  individually  and 
as  administrator  of  the  estate  of  Mary  L. 
Barron,  deceased,  against  George  W.  Wil- 
liams, as  administrator  of  the  estate  of  Wal- 
ter T.  Barron,  deceased,  and  others.  From 
a  Judgment  in  favor  of  George  W..  Williams, 
administrator,  and  other  defendants,  but  al- 
lowing plaintiff  a  portion  of  his  claim,  plain- 
tiff appeals.    Reversed. 

Geo.  W.  S.  Hart,  for  appellant  D.  B.  Pin- 
ley  and  T.  Y.  Williams,  for  respondent  D.  B. 
Finley. 

JONES,  J.  The  object  of  this  action  is  th 
determine  the  ownership  of  a  policy  of  in- 
surance issued  November  22,  1888,  by  the 
Equitable  Life  Assurance  Society,  on  the  life 
of  Walter  J.  Barron,  who  died  intestate  Jan- 
uary 21,  1899.  The  policy  was  made  payable 
"to  Walter  T.  Barron,  his  executors,  admin- 
istrators, or  assigns."  The  plaintiff,  as  ad- 
ministrator of  Mary  L.  Barron,  who  died  in- 
testate February  12»  1809,  claims  the  policy 
under  an  alleged  gift  by  Walter  T.  Barron 
to  his  wife,  Mary  L.  Barron.  The  defendant 
D.  B.  Finley  claims  the  policy  under  a  deed 
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of  assignment  for  the  benefit  of  creditors 
executed  to  him  as  assignee  June  2,  1890, 
by  the  firm  of  Kennedy  Bros.  &  Barron,  of 
wliich  Waiter  T.  Barron  was  a  meml}er»  and 
by  Walter  T.  Barron  individoaily.  This  as- 
signment conveys  all  the  Individual  and 
partnersliip  property  of  the  assignors  not  ex- 
empt from  levy,  attachment,  and  sale  as 
a  homestead,  but  does  not  mention  specific- 
ally the  policy  of  Insurance.  In  the  event 
the  transfer  to  Mary  L.  Barron  is  not  sus- 
tained, the  plaintiff  and  the  five  defendants 
named  In  the  title  of  this  cause  as  surviving 
children  of  Walter  T.  Barron  and  Mary  L. 
Barron  claim  that  the  policy  should  go  to 
them  as  part  of  the  homestead  exemption  of 
their  father.  The  circuit  court  held  that 
there  was  no  transfer  of  the  policy  by  Wal- 
ter T.  Barron  to  Mary  L.  Barron;  that  the 
policy  passed  to  the  assignee,  D.  E.  Finley, 
under  the  assignment  for  creditors;  but 
that.  Mary  L.  Barron  having  paid  the  premi- 
ums on  the  policy  from  the  date  of  the  as- 
signment to  the  death  of  Walter  T.  Barron, 
her  administrator  was  entitled  to  such  a  pro- 
portion of  the  fund  as  the  payments  she 
made  bear  to  the  whole  number  of  payments. 
We  thinly  the  preponderance  of  the  evi- 
dence Is  clearly  against  the  conclusion  of  the 
circuit  court  that  there  was  no  transfer  of 
the  policy  by  Walter  T.  Barron  to  Mary  L, 
Barron.  Indeed,  we  fall  to  find  anything  in 
the  evidence  to  sustain  the  conclusion  of  the 
decree  below.  The  plaintiff  testified  pos- 
itively that  his  father,  Walter  T.  Barron,  in 
1884,  delivered  to  his  mother,  Mary  L.  Bar- 
ron, a  policy  in  the  Equitable  Life  Assur- 
ance Society  on  the  life  of  Walter  T.  Bar- 
ron, saying  to  her:  "This  is  yours.  Put  it 
up.  Keep  it"  This  is  corroborated  by 
Elizabeth  E.  Barron,  one  of  the  defendants, 
a  daughter  of  Walter  T.  Barron,  who  testi- 
fied that  more  than  two  years  previous  to 
July,  1896,  when  her  brother  Lapsly  died, 
her  father  delivered  to  her  mother  a  policy 
in  the  Equitable  Life  Assurance  Society,  say- 
ing: "This  is  yours.  Put  it  away  In  a  safe 
place."  The  identity  of  the  policy  in  ques- 
tion with  the  policy  referred  to  by  these  wit- 
nesses is  shown  by  the  testimony  of  an  offi- 
cer of  the  Equitable  that  said  company  Is- 
sued but  one  policy  on  the  life  of  Walter  T. 
Barron.  There  Is  no  imputation  whatever 
against  the  character  and  credibility  of 
these  witnesses.  Their  evidence  was  object- 
ed to  as  incompetent  under  section  400  of 
the  Code.  It  does  not  appear  that  this  objec- 
tion was  ruled  upon  by  the  circuit  court,  nor 
is  such  ruling,  if  any,  questioned  by  any  ex- 
ception; but,  as  we  are  relying  upon  said 
testimony,  we  may  say  in  passing  that  the 
testimony  was  not  objectionable  under  sec- 
tion 400,  because  it  was  not  in  regard  to  any 
transaction  or  communication  between  such 
witness  and  the  deceased  person.  This 
evidence  was  further  corroborated  by  a  let- 
ter addressed  by  Walter  T.  Barron  to  his 
wife,  Mary  L.  Barron,  dated  November  80, 
189^  during  J  his    last  illness,   which    was 


found  in  his  pocket  after  his  death.  In  this 
letter,  among  other  matters,  not  necessary 
to  mention,  Walter  T.  Barron  wrote:  "First 
collect  the  insurance.  It  is  all  yours."  The 
policy  was  never  delivered  to  the  assignee 
under  the  deed  of  assignment  for  creditors, 
nor,  as  stated,  was  it  referred  to  specifically 
in  the  deed  of  assignment;  on  the  contrary, 
the  policy  remained  in  the  possession  of 
Mary  Jm  Barron,  and  after  her  death  it  was 
found  in  her  private  deslc.  In  the  listing  and 
valuation  of  the  personal  property  of  Walter 
T.  Barron  made  by  Joseph  F.  Wallace  a 
short  time  after  the  assignment  of  June  2, 
1898,  no  mention  Is  made  of  this  policy.  In 
the  absence  of  any  evidence  to  the  contrary, 
we  are  satisfied  that  Walter  T.  Barron  gave 
this  policy  to  his  wife  previous  to  the  deed 
of  assignment.  But  it  is  argued  that  such 
a  voluntary  transfer  was  fraudulent  and 
void  as  against  Walter  T.  Barron's  existing 
creditors.  In  order  to  avoid  a  gift  by  the 
husband  to  the  wife  for  fraud,  it  is  incum- 
bent on  the  creditors  to  show  that  the  gift 
was  detrimental  to  their  rights.  As  stated 
in  Bridgers  v.  Howell,  27  S.  O.  484^  8  S.  JB. 
790:  "There  can  be  no  fraud,  either  actual 
or  constructive,  in  a  debtor  putting  beyond 
the  reach  of  the  ordinary  process  of  law 
funds  or  property  which  by  law  are  exempt 
from  the  payment  of  a  debt,  for  the  reason 
that  the  creditor  is  not  thereby  deprived  of 
any  right  or  impeded  in  the  enforcement  of 
it."  So,  in  Finley  v.  Oartwright,  65  8.  C. 
198,  33  8.  B.  369,  it  was  held  that  an  in- 
solvent debtor  who  is  the  head  of  a  family 
in  this  state  may,  as  against  his  creditors, 
convey  his  homestead  to  his  wife.  It  was  in- 
cumbent, therefore,  on  the  contestee  as- 
signee for  creditors  to  show  that  at  the  time 
of  this  transfer  or  gift  of  the  policy  to  his 
wife  the  homestead  exemption  wonld  not 
protect  this  property  from  creditors.  It  does 
not  appear  what  amount  of  personal  proper- 
ty was  owned  by  Walter  T.  Barron  at  the 
time  of  the  gift  to  his  wife,  but  It  does 
appear  that  Mr.  Barron's  personal  property 
was  valued  by  Mr.  Wallace  about  June,  1896, 
and  found  to  be  $335.  This  did  not  include 
$34.80  money  on  deposit  in  the  Loan  &  Sav- 
Ings  Banic  in  the  name  of  Walter  T.  Barron. 
There  was  evidence  to  show  that  the  cash 
surrender  value  of  the  policy  on  June  2, 1806. 
the  date  of  the  assignment  to  D.  E.  Finley 
for  creditors,  was  only  $91.15.  From  this 
evidence  alone  the  only  proper  inference  Is 
that  at  the  time  of  the  transfer  of  the  policy 
to  Mrs.  Barron,  Mr.  Barron  did  not  own  per- 
sonal property  exceeding  his  homestead  ex- 
emption; hence  the  transfer  could  not  be 
in  fraud  of  the  rights  of  creditors.  We  may 
add  that  a  policy  of  insurance,  like  any  other 
chose  in  action,  may  be  transferred  by  parol, 
unless  some  unwaived  provision  in  the  pol- 
icy forbids  it.  We  find  nothing  in  the  poUey 
forbidding  such  a  transfer.  The  insurance 
company  makes  no  question  on  that  score, 
but  by  a  consent  order  has  paid  the  fund, 
$2,641.24,  into  the  hands  of  the  clerk  of  the 
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court  for  the  person  eotitled  to  the  same. 
Our  concluision  above  disposes  of  the  case, 
and  it  is  unnecessary  to  consider  further. 
The  adnUnistrator  of  Mary  L.  Barron  la  enti- 
tled to  the  fund  in  court  The  judgment  of 
the  circuit  court  is  therefore  reversed,  and 
the  case  remanded,  with  instructions  to  the 
court  below  to  order  the  whole  fund,  $2,- 
GlluM,  paid  to  the  plaintiff,  as  administrator 
of  Mary  L.  Barron. 


(58  s.  c.  28S) 

Bx  parte  BULLOCK. 

(Supreme  Court  of  South  Carolina.     July  1G» 

1000.) 

HOMS8TJEAD— WIDOW'S    RIGHT    BARRBI>- 

DEVISE. 

Where  petitioner's  Imsband  devised  a  part 
of  his  real  estate  to  one  of  his  sons  in  fee,  and 
the  balance  to  petitioner  for  life,  remainder  to 
the  son,  and  expressly  excluded  his  other  chil- 
dren from  any  participation  in  his  property,  it 
was  improper  to  set  oflf  homestead  to  the  widow 
and  children  of  deceased,  since  a  specilic  devise 
of  real  estate  by  testator  will  defeat  any  dalm 
of  homestead  therein. 

Appeal  from  common  pleas  circuit  court, 
Greenwood  county;  R.  C.  Watts,  Judge. 

Petition  by  Parmella  G.  Bullock  to  have 
homestead  set  off  to  her  in  the  real  and  per^ 
Bonal  estate  of  her  husband.  From  an  or^ 
der  confirming  the  report  of  commissioners 
setting  off  homestead  in  such  estate,  David 
M.  Bullock,  as  executor  and  devisee  under 
the  will  of  deceased,  appealed.    Reversed. 

Giles  &  MaglU  and  Eugene  W.  Able,  for 
appellant    W.  K.  Blake,  for  appellee. 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  'TDavid  C,  Bul- 
lock died  2d  day  of  May,  IddS,  seised  and 
possessed  in  fee  of  a  tract  of  land  of  150 
acres,  more  or  less,  in  Cooper  township, 
Greenwood  county,  whereon  he  lived,  leav- 
ing surviving  him  his  widow,  Parmella  G. 
Bullock,  and  D.  M.  Bullock,  Albert  Bullock, 
Martha  Parkman,  and  Mary  Polattl,  children 
of  a  former  marriage,  all  adults,  and  none 
of  whom  lived  on  the  premises.  That  the 
petitioner's  mother  lives  with  her  on  said 
premises.  That  said  David  C  Bullock  left 
a  will  recorded  in  office  of  probate  Judge 
for^  Greenwood  (bounty,  the  provisions  of 
which  the  petitioner  refuses  to  accept  That 
no  process  has  been  lodged  with  any  officer 
against  the  homestead.  That  the  said  Par- 
mella G.  Bullock  resides  on  the  said  premises 
with  her  mother.  That  D.  M.  Bullock  was 
appointed  under  the  said  will  executor  of  the 
same,  and  qualified  as  such  on  the  5th  day 
of  May,  1808.**  The  first  Item  of  the  said 
will  provides  for  the  payment  of  debts.  In 
the  second  item  the  testator  wills  to  the 
petitioner  the  homestead  on  which  he  re- 
sided, "so  long  as  she  may  live."  The  third 
and  fourth  items  are  as  follows:  "(3)  It 
is  my  wish  and  will  that  my  son  David 
Manly  Bullock  shall  have  free  and  undis- 
turbed use  of  the  entire  balance  of  my  real 


estate  (except  as  to  item  2)  so  long  as  my 
beloved  wife,  Parmella  G.  Bullock,  may  live. 
(4)  At  the  death  of  my  beloved  wife,  Par- 
mella G.  Bullock,  it  is  my  wish  and  will 
for  my  son  David  Manly  Bullock  to  have  the 
entire  real  estate  I  may  own,  and  at  his 
death  to  go  to  his  children  that  may  be  liv- 
ing." The  debts  against  the  estate  amount- 
ed to  about  $200.  The  circuit  Judge  decided 
that  the  petitioned  and  the  children  of  the 
testator  were  entitled  to  homestead.  David 
M.  Bullock  appealed  upon  exceptions  which 
will  not  be  considered  seriatim,  as  the  prac- 
tical question  raised  by  them  is  whether 
there  was  error  in  so  nillng. 

It  does  not  appear  whether  the  debts  were 
contracted  prior  or  subsequent  to  the  adop- 
tion of  the  constitution  of  1895.  If  they 
were  contracted  before  the  constitution  of 
1895,  the  case  of  Beaty  v.  Richardson,  56 
S.  C.  173,  34  S.  B.  73,  shows  that  a  devise  by 
the  testator  would  defeat  the  widow's  right 
to  claim  homestead.  If  they  were  subse- 
quently contracted,  there  are  no  provisions 
of  the  new  constitution  requiring  a  different 
construction.  The  present  case  is  materially 
•different  from  Ex  parte  Worley,  54  S.  0. 
208.  32  S.  B.  307,  as  in  that  case  the  widow 
had  an  interest  in  the  land,  while  in  this 
case  she  has  none.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  reversed. 


(68  S.  C.  168) 

C00IJE3Y  et  al.  v.  COOIiBY  et  al. 

(Supreme  Court  of  South  Carolina.     July  11, 

1900.) 

WILLA-8BTTIN0  ASIDE  DEVISES— LEGITIMACY 
—DISMISSING    COMPLAINT. 

1.  PlaintiflPs,  the  legitimate  children  of  testa- 
tor, sued  to  set  aside  certain  devises  to  illegiti- 
mate children,  and  for  an  accounting  by  the  ex- 
ecutors. One  of  the  plaintiffs,  as  administra- 
tor of  his  brother^  had  previously  begun  suit 
on  a  judgment  agamst  testator,  and  it  was  stip- 
ulated that  the  liability  of  the  estate  therefor 
should  be  determined  in  the  present  suit.  The 
master  to  whom  the  matter  was  referred  re- 
ported  that  the  judgment  had  been  paid  by 
lapse  of  time.  No  exceptions  were  taken  to  the 
report.  Held  error  to  dismiss  the  complaint 
without  granting  defendants  affirmative  relief 
against  this  judgment. 

2.  Where,  in  an  action  to  set  aside  certain 
devises  in  a  will,  the  question  turned  on  wheth- 
er a  certain  child  was  legitimate  or  Illegitimate, 
it  was  error  for  the  master  to  whom  the  mat- 
ter was  referred  to  reject  the  direct  and  posi- 
tive testimony  of  the  cnild^s  mother  and  sisters 
merely  because  they  were  interested  parties. 

8.  On  the  question  whether  a  certain  child 
was  legitimate  or  Illegitimate,  four  witnesses, 
including  the  child's  mother  and  sisters,  testi- 
fied positively  to  its  legitimacy,  while  plaintiffs 
produced  only  testimony  of  ^'rumors  in  the 
neighborhood,"  etc.,  to  the  contrary.  Held,  that 
the  finding  of  the  cincuit  judj^e  that  the  evi- 
dence greatly  preponderated  in  favor  of  the 
child's  legitimacy  was  amply  supported  by  the 
evidence. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Ernest  Gary,  Judge. 

Action  try  Lewis  J.  Cooley,  Chantey  A. 
King,  Mary  Hall,  and  W.  C.  C!ooley  against 
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John  T.  Gooley,  Ella  Alverson,  Thomas  O. 
Cooley,  Esther  Cothran,  Sanford  Cooley,  An- 
na Prudence  Cooley,  Olllday  Cooley,  and 
Stacy  Cooley  to  set  aside  certain  devises  con- 
tained In  the  will  of  J.  J.  Cooley,  and  to  have 
an  account  against  the  executors.  From  a 
Judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Modified  and  affirmed. 

The  following  are  the  plaintiffs'  exceptions 
and  grounds  of  appeal: 

*'(1)  His  honor  erred  In  reversing  the  re- 
port of  the  master  upon  the  ground  that  the 
master  erred  in  rejecting  altogether  the  tes- 
timony of  parties  to  the  case  and  in  relying 
upon  the  evidence  of  disinterested  witnesses, 
and  in  holding  in  this  connection  that  'sec- 
tion 400  is  express  authority  against  reject- 
ing a  witness  on  account  of  interest,  except 
in  certain  cases  therein  mentioned.'  (a)  It 
being  respectfully  submitted  that  no  objec- 
tion was  raised  to  the  competency  of  the 
testimony  of  said  parties,  and  it  was  all  ad- 
mitted without  objection,  and  *no  person  of- 
fered as  a  witness'  was  'excluded  by  reason 
of  his  Interest  in  the  event  of  the  action.' 
Code,  S  400.  (b)  The  law  does  not  circum- 
scribe or  restrict  the  master  in  the  exercise 
of  his  Judgment  In  determining  upon  what 
witnesses  he  can  rely,  and,  therefore.  In  the 
exercise  of  his  discretion,  in  coming  to  his 
conclusion,  he  had  the  right  to  accept  or  re- 
ject any  evidence  in  the  case  without  com- 
mitting error  of  law.  (c)  The  court  erred  in 
confusing  the  exclusion  of  the  witness  be- 
cause of  Interest,  under  section  400,  and  the 
disregarding  of  the  evidence  when  admitted 
for  any  reason  which  might  appeal  to  the 
Judgment  and  common  sense  of  the  master, 
(d)  Because  it  is  evident  from  the  mere 
reading  of  the  master's  report  that  he  had 
used  the  word  'rejecting*  in  the  sense  of  'dis- 
regarding.' 

"(2)  His  honor  erred  in  holding  that.  It 
seems  to  me  that  the  testimony  of  these 
witnesses  was  competent,  and  the  master 
should  not  have  rejected  it'  (a)  For  it  Is 
here  assumed  that  the  master  held  said  tes- 
timony to  be  incompetent,  when  in  fact  he 
did  not  do  so,  but  admitted  said  testimony; 
there  being  no  question  made  as  to  its  com- 
petency, either  before  the  master  or  before 
his  honor,  the  presiding  Judge.  0))  For  the 
further  reason  that  the  master,  when  he 
came  to  weigh  the  testimony  and  form  his 
conclusions,  was  free  to  follow  his  own  best 
Judgment  as  to  what  testimony  should  be 
rejected  as  lacking  credibility,  or  he  had  the 
right  to  offset  the  testimony  of  one  witness 
of  equal  credibility  with  that  of  another, 
thereby  deteiminlng  the  weight  of  the  evi- 
dence. 

"(3)  His  honor  erred  In  concluding  'that 
the  master  has  based  his  conclusion  as  to  the 
marriage  of  John  and  Stacy  Cooley  and  the 
birth  of  Olliday  upon  irrelevant  testimony, 
the  same  being  hearsay,*  for  it  is  respectful- 
ly submitted:  (a)  That  it  nowhere  appears 
that  the  said  master  considered  any  testi- 
mony in  the  case  which  was  incompetent. 


(b)  That  John  J.  Cooley's  admissions,  which 
the  circuit  judge  held  were  clearly  hearsay* 
upon  the  ground  that  they  were  declarations 
of  a  person  not  a  party  to  the  action,  and 
who  had  no  interest  in  the  subject-matter, 
and  was  at  that  time  dead,  were  competent 
as  against  those  claiming  through  or  under 
him.  .(c)  The  most  material  fact  in  the  case 
being  as  to  the  time  when  the  said  John  J. 
Cooley  was  married  to  the  defendant  Stacj 
Cooley,  it  is  respectfully  submitted  that  the 
declarations  of  the  said  John  J.  Cooley  in  his 
lifetime  with  reference  thereto  were  compe> 
tent,  and  fell  within  the  class  of  exceptions 
as  to  the  admissibility  of  hearsay  evidence 
recognized  by  the  authorities,  (d)  That  the 
said  testimony  characterized  as  hearsay,  and 
especially  the  testimony  of  numerous  wit- 
nesses as  to  the  admissions  of  John  Cooley 
made  after  1884.  when  defendants  claim  Olli- 
day was  born,  to  the  effect  that  he  and  Stacy 
were  not  married,  was  admitted  without  ob- 
jection, and  therefore  became  competent 
even  if  originally  incompetent  See  testi- 
mony of  Judson  King,  John  T.  Chapman, 
David  Jenkins,  Jas.  T.  Campbell,  Dr.  Benson 
Harrison,  Hewlett  Chapman,  and  others. 

*'(4)  His  honor  erred  in  holding  that  the 
testimony  of  Wm.  Davenport  in  so  far  as  he 
refers  to  it,  was  incompetent  and  was  not 
testimony  on  a  question  of  pedigree,  and.  In 
this  connection,  in  holding  that  common  re- 
pute was  only  admissible  in  cases  of  pedi- 
gree. 

"(5)  His  honor  erred  in  concluding  as  fol- 
lows: 'In  view  of  the  fact  that  the  said  John 
and  Stacy  Cooley  were  legally  married  and 
had  one  child  in  lawful  wedlock,  I  think  the 
testimony  preponderates  to  establish  the  fact 
that  Olliday  was  born  in  legitimate  wedlock  f 
it  being  respectfully  submitted:  (a)  That 
the  testimony  shows  that  one  child  bom  in 
lawful  wedlock  died  hi  infancy.'  (b)  That 
the  clear  preponderance  of  the  testimony 
showed  that  Olliday  was  illegitimate,  (c) 
That  the  testimony  which  the  circuit  judge, 
in  coming  to  his  conclusion,  disregarded  as 
incompetent  was  either— First  competent  un- 
der the  rule  of  evidence;  or,  second,  was 
admitted  without  objection,  and  therefore 
became  competent  for  the  purposes  of  this 
case,  and,  with  that  testimony  in  the  case, 
the  conclusions  of  the  master  were  supported 
by  the  clear  preponderance  of  the  evidence, 
(d)  Admitting  that  defendants'  testimony 
that  Olliday  was  bom  in  1884  is  trae,  not 
only  is  there  some  evidence,  but  there  is  a 
preponderance  of  evidence,  going  to  show 
that  the  marriage  did  not  take  place  until 
after  that  time,  (e)  That  even  admitting 
that  the  said  Olliday  Cooley  was  not  Illegit- 
imate, the  devise  to  the  other  defendants  ad- 
mitted to  be  illegitimate  exceeded  one-fourth 
of  the  real,  clear  value  of  the  property  of 
said  John  J.  Cooley,  and  entitled  the  plain- 
tiffs to  some  recovery;  and  the  circuit  judge 
erred,  therefore.  In  dismissing  the  complaint 

"(6)  His  honor  erred  in  not  holding  and 
adjudging  that  the  findings  of  fact  on  the 


S.C.) 


COOLEY  T.  COOLEY. 


566 


part  of  the  master  were  based  upon  the  clear 
preponderance  of  the  testimony,  that  his  con- 
clusions of  law  were  sound,  and  in  there- 
fore not  sustaining  the  said  report'* 

The  following  additional  grounds  of  appeal 
were  offered  by  defendants: 

"(1)  The  master  erred  in  finding  that  the 
plaintiffs  are  entitled  to  recorer  the  entire 
excess  over  one-fourth  of  the  real,  clear  val- 
ue of  the  estate  of  said  John  J.  Cooley,  de- 
ceased, real  and  personal,  devised  to  said 
Anna  Prudence  Cooley,  Sanford  Ck>oley,  and 
OUiday.  He  having  found  that  said  John  J. 
Cooley  and  Stacy  Cooley  were  married,  he 
erred  in  not  finding  that  she  was  entitled  to 
one-third  of  such  excess,  and,  not  seeking  to 
avoid  said  will  or  any  part  thereof,  the  re- 
covery of  plaintiffs  should  have  been  reduced 
by  deducting  one-third  of  such  excess  there- 
from, and  he  en'ed  in  not  so  doing;  and  this 
exception  having  been  duly  taken  to  the  said 
report  of  the  master,  and  the  circuit  Judge 
having  failed  to  pass  thereon  (it  being  un- 
necessary, as  he  dismissed  the  complaint), 
the  defendants  (respondents)  ask  the  su- 
preme court  to  pass  thereon  and  sustain  this 
ground  in  case  it  shall  find  itself  unable  to 
sustain  the  decree  of  the  circuit  Judge. 

**{2)  The  master  erred  in  holding  that  the 
plaintiff  Chantey  King  was  entitled  to  recov- 
er any  part  of  said  excess  under  the  assign- 
ment to  her  from  Hiram  Cooley.  He  erred 
in  not  holding  that  the  right  to  avoid  the  de- 
vise and  bequest  under  said  will  to  s&id  il- 
legitimate children,  in  so  far  as  they  exceed 
one-fourth  of  the  real,  clear  value  of  his  es- 
tate, was  personal  to  the  lawful  wife  and 
children  of  said  John  J.  Cooley,  and  could 
not  be  assigned;  and  it  being  admitted  that 
said  John  J.  Cooley  has  five  lawful  children, 
and  that  only  four  of  them  are  suing  in  this 
action,  their  recovery  should  have  been  lim- 
ited to  four-fifths  of  said  excess,  after  de- 
ducting therefrom  the  one-third  to  which 
said  Stacy  Cooley,  his  wife,  is  entitled,  and 
he  erred  In  not  so  doing;  and  this  exception 
having  been  duly  taken  to  the  said  report 
of  the  master,  and  the  circuit  judge  having 
failed  to  pass  thereon  (it  being  unnecessary, 
4IS  he  dismissed  the  complaint),  the  defend- 
ants ask  the  supreme  court  to  pass  thereon 
and  sustain  this  ground  in  case  It  shall  find 
itself  unable  to  sustain  the  decree  of  the  cir- 
-cuit  judge. 

"(3)  The  master  having  found  that  the 
said  excess  and  Interest  Is  $314.61,  he  should 
have  first  deducted  therefrom  one-third 
thereof,  to  wit,  $104.S7,  the  share  to  which 
Stacy  Cooley,  the  lawful  wife,  is  entitled, 
thus  leaving  $209.74,  and  he  should  have  de- 
-ducted  from  this  latter  amount  one-fifth 
thereof,  the  share  of  said  Hiram  Cooley,  thus 
reducing  the  recovery  of  plaintiffs  to  $167.80, 
and  he  erred  in  not  so  doing;  and  this  ex- 
ception having  been  duly  taken  to  said  re- 
port of  the  master,  and  the  circuit  judge  hav- 
ing failed  to  pass  thereon  (it  being  unneces- 
-sary^  as  he  dismissed  the  complaint),  the 
defendants  (respondents)   ask  the  supreme 


court  to  pass  thereon  and  sustain  this  ground 
In  case  the  court  shall  find  itself  unable  to 
sustain  the  decree  of  the  circuit  judge. 

"(4)  The  master  erred  in  not  holding  said 
excess  should  be  distributed,  under  the  stat- 
ute of  distributions  of  intestate  property, 
among  the  lawful  wife  and  children  of  said 
John  J.  Cooley,  and  in  the  proportions  pre- 
scribed by  said  statute,  and  that  the  plain- 
tiffs could  recover  no  greater  proportion 
thereof  than  is  prescribed  by  said  statute  if 
said  excess  were  intestate  property;  and  this 
exception  having  been  duly  taken  to  the  re- 
port of  said  master,  and  the  circuit  judge 
having  failed  to  pass  thereon  (it  being  un- 
necessary, as  he  dismissed  the  complaint), 
the  defendants  (respondents)  ask  the  su- 
preme court  to  pass  thereon  and  sustain  this 
ground  in  case  the  court  shall  find  itself  un- 
able to  sustain  the  decree  of  the  circuit 
judge." 

McCollough  &  Martin,  for  appeljants. 
Shuman  &.  Dean,  for  respondents. 

POPE,  J.  J.  J.  Cooley  departed  this  life 
on  the  I3th  day  of  December,  1896,  leaving 
of  force  his  last  will  and  testament.  Mr. 
Cooley's  first  wife  died  a  short  while  before 
the  war  between  the  states,  having  borne 
him  six  children,  viz.  James,  Hiram,  Lewis, 
William  C,  Chantey  King,  and  Mary  Hall, 
all  of  whom  are  now  alive,  except  James, 
who  died  in  the  year  1879.  The  said  J.  J. 
Cooley,  several  years  after  his  first  wife's 
death,  became  infatuated  with  Stacy  Chas- 
tain,  and  so  intimate  were  their  relations 
that  she  bore  him  seven  children,  namely, 
John  T.  Cooley,  Ella  Alverson,  Thomas  O. 
Cooley,  Esther  Cothran,  Sanford  Cooley, 
Anna  Prudence  Cooley,  and  Olliday  Cooley. 
All  of  these  children  were  confessedly  bom 
out  of  the  bonds  of  wedlock,  except  Olliday 
Cooley.  The  said  J.  J.  Cooley  provided  for 
his  putative  children,  John  T.  Cboley,  Ella 
Averson,  Thomas  O.  Cooley,  and  Esther 
Cothran,  before  his  death.  About  the  fall 
of  the  year  1883,  it  is  alleged,  the  said  John 
T.  Cooley  married  the  said  Stacy  Chastain, 
and  she  ever  after  lived  with  him  as  his  du- 
tiful wife;  bearing  him  a  daughter,  Olliday, 
m  June,  1884.  The  said  John  J.  Cooley  con- 
veyed to  his  wife  a  tract  of  land,  contain- 
ing 35  acres  of  land,  which  she  returned  for 
taxation  in  the  year  1884  in  her  newly-wed- 
ded name  of  Stacy  O>oley.  In  the  last  will 
and  testament  of  John  J.  Oooley  he  devised 
"unto  his  beloved  wife,  Stacy  Cooley,"  his 
homestead  lot  of  land,  containing  40%  acres; 
unto  his  putative  son  Sanford  Cooley  a  lot 
of  land  containing  31%  acres;  unto  his  puta- 
tive daughter  Anna  Prudence  Oooley  a  lot 
of  land  containing  30%  acres;  and  **unto 
my  youngest  daughter,  Olliday  Cooley,"  a 
tract  of  land  of  30%  acres.  After  the  death 
of  J.  J.  Cooley  his  legitimate  children  by  his 
first  wife  (the  plaintiffs  here)  brought  an  ac- 
tion against  the  putative  children  to  take 
from  them  the  lands  which  had  been  con- 
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veyed  to  them  by  J.  J.  CkK>le7  In  his  lifetime, 
but  in  the  action  the  defendants  triumphed 
over  said  plaintiffs.  So  this  action  now 
pending  was  brought  by  the  four  children 
named  as  plaintiffs  (the  said  Chantey  King 
having  purchased  all  the  estate  of  her  broth- 
er Hiram  Cooley,  by  which  reault  it  was 
not  necessary  to  make  Hiram  a  party,  only 
suggesting  the  reason  for  his  absence  on  the 
record,  which  was  duly  performed),  against 
Stacy  Gooley,  John  T.  Oooley,  Thomas  O. 
Cooley,  Sanford  Cooley,  Ella  Alverson,  Es- 
ther Cothran,  Anna  Prudence  Ck>oIey,  and 
OUiday  Oooley,  to  set  aside  the  devises  In 
the  will  named,  and  to  have  an  account  of 
the  property  of  the  estate  by  the  executors; 
alleging  as  the  ground  to  set  aside  the  said 
devises  that  they  were  a  larger  or  greater 
proportion  of  the  real,  clear  value  of  J.  J. 
Cooley's  estate,  real  or  personal,  after  pay- 
ment of  his  debts,  than  one-fourth  part 
thereof,  and  were  therefore  In  violation  of 
the  statute  law  of  this  state,  so  far  as  the 
excess  over  tue  one-fourth  part  Is  concern- 
ed. The  answer  denied  these  things.  It 
seems  that,  while  the  son  James  J.  Cooley 
was  alive,  he  was  alleged  to  have  had  as- 
signed to  him  some  Judgment  or  judgments 
against  his  father,  J.  J.  Cooley,  and  that 
after  the  death  of  the  said  James  J.  Cooley 
his  administrator,  Lewis  J.  Cooley,  as  plain- 
tiff, had  brought  an  action  against  the  ex- 
ecutors of  the  last  will  of  J.  J.  Cooley,  de- 
ceased, to  revive  said  judgment  or  judg- 
ments, and  that  the  action  was  pending  in 
the  court  of  common  pleas  against  said  ex- 
ecutors during  the  year  1899.  So  that  about 
July,  1899,  the  following  agreement  in  writ- 
ing was  entered  into  touching  said  pending 
lawsuit:  '^Counsel  agree  that  the  question 
of  the  liability  of  the  estate  of  J.  J.  Cooley, 
deceased,  and  the  devisees  under  his  will, 
upon  the  judgment  sued  on  in  the  case  of 
Lewis  J.  Oooley,  as  administrator,  v.  John 
T.  Oooley  et  al.,  as  executors,  be  determined 
in  this  action,  all  the  necessary  parties  be- 
ing before  the  court,  and  that  th«%  said  case 
on  Cal.  1,  common  pleas  docket,  be  discon- 
tinued, and  that  the  devisees  and  legatees 
be  permitted  to  adopt  the  answer  of  the  ex- 
ecutors in  that  case,  In  so  far  as  it  is  appli- 
cable to  their  interests,  as  of  this  date. 
Case  continued."  The  case  at  bar  was  re- 
ferred to  the  master  of  Greenville  county  to 
bear  and  determine  all  the  Issues  involved. 
By  his  report  he  found  as  a  fact  that  J.  J. 
Cooley  and  Stacy  Chastain  were  married, 
but  not  until  after  the  birth  of  the  defend- 
ant Olliday  Cooley,  thus  making  all  the  chil- 
dren borne  by  Stacy  Chastain  to  J.  J.  Cooley 
born  out  of  wedlock;  also,  that  the  net  clear 
estate,  real  or  personal,  of  J.  J.  Oooley,  de- 
ceased, amounted  to  $1,993,  and  that  one- 
fourth  thereof  was  $498.25;  also,  that  the 
devise  to  Anna  Prudence  Cooley  was  worth 
$213.50,  that  to  Sanford  Oooley  was  worth 
$252»  and  that  to  Olliday  Oooley  was  worth 
$300,  aggregating  $766.50,  which  would  be 
$267.25  more  than  the  one-fourth  clear  value 


of  the  estate  of  J.  J.  Oo<^ey,  deceased,  and 
that  by  adding  interest  from  the  13th  De- 
cember, 1896,  to  the  date  of  the  report,  the 
$267.25  would  amount  to  $314.61,  for  which 
last  amount  plaintiffs  were  entitled  to  judg- 
ment against  the  three  devisees,  Anna,  San- 
ford, and  Olliday  Cooley.  The  master  also 
found  that  the  judgment  sued  on  in  the  case 
of  Lewis  J.  Cooley,  as  administrator,  against 
John  T.  Oooley  et  al.,  executors,  is  paid  by 
lapse  of  time,  and  that  the  plaintiff  is  not 
entitled  to  recover  anything  thereon.  There 
were  no  exceptions  taken  to  the  finding  by 
the  master  that  J.  J.  Cooley  had  married 
Stacy  Chastain;  that  the  net  value  of  J. 
J.  Cooley's  estate  was  $1,993;  that  the 
devises  to  Anna,  Sanford,  and  Olliday  Cooley 
aggregated  $766.50,  of  which  Olliday's  de- 
vise was  worth  $300;  and  that  the  judg- 
ment sued  on  in  the  case  of  Lewis  J.  Oooley. 
as  administrator,  against  John  T.  Oooley  et 
al.,  as  executors,  had  been  paid  by  lapse  of 
time,  and  that  plaintiff  was  not  entitled  to 
recover  anything  thereon.  But  exceptions 
were  taken  to  the  finding  by  the  master  of 
the  illegitimacy  of  Olliday  C6oley.  When 
the  circuit  judge  passed  upon  this  exception, 
he  found  that  the  master  was  in  error  as  to 
his  finding  touching  the  bastardy  of  Olliday 
Cooley;  holding  that  the  marriage  of  J.  J. 
Cooley  and  Stacy  Chastain  took  place  In  the 
fall  of  the  year  1883,  and  that  Olliday  Coo- 
ley, as  the  issue  of  that  marriage,  was  bom 
in  June,  1884.  The  circuit  judge  ordered 
the  complaint  to  be  dismissed.  From  this 
decree  the  plaintiffs  have  appealed.  The  re- 
porter will  set  out  in  the  report  of  the  case 
the  grounds  of  appeal. 

We  may  remark  at  the  outset  that  we 
think  that  the  circuit  judge  erred  in  dismiss- 
ing the  complaint;  for  it  seems  to  us  that 
the  action  ought  to  be  retained,  In  order  that 
the  circuit  judge  may  formulate  a  decree 
giving  affirmative  relief  to  the  defendant? 
against  the  judgment  sued  on  by  Lewis  Ooo- 
ley as  administrator,  which  the  master  found 
was  paid,  and  from  which  finding  by  the 
master  no  exception  was  taken. 

It  remains  for  us  to  consider  plaintiffs* 
exceptions  touching  the  alleged  error  of  the 
circuit  judge  in  holding  Olliday  Cooley  a  le- 
gitimate daughter  of  J.  J.  Cooley.  It  Is  ap- 
parent that.  If  Olliday  Cooley  is  held  to  be  a 
legitimate  daughter  of  J.  J.  Cooley,  the  de- 
vises to  Anna  Prudence  and  Sanford  Cooley 
are  not  null  and  void  under  the  statute  law 
of  our  state  (section  1999,  Bev.  St;,and  cases 
of  Bradley  v.  Lowery,  1  Speer,  Eq.  188: 
Massey  v.  Wallace.  32  S.  0.  164,  10  S.  E.  937; 
and  Gore  v.  Clark,  87  S.  C.  537,  16  S.  B.  614. 
20  L.  B.  A.  465);  for  the  whole  net  estate 
being  only  $1,993,  of  which  $498.25  la  the 
one-fourth  part,  and  as  the  devises  to  Anna 
Prudence  Cooley  and  Sanford  Cooley  amount- 
ed to  $465.50,  not  the  one-fourth  part  of  the 
net  estate  of  J.  J.  Oooley,  deceased,  was  re- 
ceived by  them. 

In  disposing  of  the  questions  raised  by  the 
appellants,  we  will  not  undertake  to  dispose 
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of  them*  seriatim,  but  in  the  views  we  may 
suggest  a  full  and  complete  consideration  of 
each  exception  Is  involved.  Although  the 
master  found  as  a  fact  that  J.  J.  Gooley  and 
Stacy  Chastaln  were  husband  and  wife,  he 
does  not  state,  as  a  fact,  the  date  of  their 
marriage.  It  seems  to  us  that,  if  there  was 
sufficient  testimony  before  the  master  for 
him  to  determine  that  J.  J.  Ck)oley  and  Stacy 
Chastaln  were  husband  and  wife,  there  ought 
to  have  been  found  sufficient  testimony  to 
determine  when  the  marriage  itself  was  sol- 
emnized. Certain  it  is  that  there  were  four 
witnesses  who  testified  that  they  were  pres* 
ent  and  witnessed  the  marriage  ceremony 
performed  by  Rev.  Mr.  Trlbble  while  he  was 
pastor  at  Washington  Church,  and  these  wit- 
nesses say  this  occurred  in  the  fall  of  1883. 
That  very  intelligent  witness  for  the  plain- 
tiffs, John  T.  Chapman,  testified  that  in  the 
fall  of  1882,  and  up  to  the  spring  of  1883,  he 
knew  that  the  parties  were  not  married,  al- 
though they  occupied  a  compromising  atti- 
tude to  each  other.  This  witness  threatened 
to  r^;>ort  these  parties,  for  the  way  In  which 
they  lived.  Mrs.  Stacy  Gooley,  as  she  after- 
wards became,  was  living  at  the  time  spoken 
of  by  the  witness  Mr.  Chapman  in  what  was 
known  as  the  "Pat  Henry  House,'*  and  not 
in  the  homestead  of  J.  J.  Gooley.  This  is  ex- 
actly what  all  the  defendants  testify.  None 
of  them  speak  of  Stacy  occupying  the  home- 
stead, or  J.  J.  Gooley  dwelling  house,  un- 
til about  the  time  the  marriage  occurred. 
Witnesses  for  the  plaintiff,  when  they  speak 
of  the  marriage  of  Stacy  Chastaln  to  J.  J. 
Gooley,  speak  of  "rumors  in  the  neighbor- 
hood." "it  was  the  understanding  of  the  fam- 
ily that  they  were  not  married."  or  "it  was 
the  understanding  of  the  family  that  0111- 
day  Gooley  was  bom  in  the  Pat  Henry 
house."  Such  testimony  as  this,  when  con- 
trasted with  the  direct,  explicit,  circumstan- 
tial, and  natural  testimony  of  Stacy  Gooley, 
.Tohn  T.  Gooley,  G.  W.  Vincent,  and  W.  T. 
Bruce  that  this  marriage  occurred  in  the 
fall  of  1883,  in  the  family  dwelling  house  of 
John  J.  Gooley,  will  not  stand  for  a  moment. 
And  so,  too,  as  to  the  birth  of  Olliday  Goo- 
ley. Several  of  the  defendants'  witnesses 
swear  that  she  was  bom  in  the  month  of 
.Tune,  1884.  Nearly  all  of  the  witnesses  who 
spoke  of  Olliday's'age  said  she  was  14  or  15 
years  in  1899.  If  she  was  born  in  1884,  in 
June,  she  would  have  been  15  years  of  age 
when  the  testimony  was  given.  If  she  was 
only  14  years  old,  she  must  have  been  born 
In  1885.  When  the  witnesses  speak  from  ac- 
tual knowledge,  the  birth  is  alleged  to  have 
occurred  In  June,  1884.  When,  however, 
**the  understanding  in  the  family"  or  rumor 
is  relied  upon,  it  is  quite  easy  to  understand 
how  the  date  is  made  to  vary.  We  are  not 
sure  but  that  the  very  best  antidote  against 
reliance  upon  these  "family  understandings** 
and  "local  rumors."  In  establishing  the  date 
of  the  marriage  or  the  date  of  a  birth,  when 
contrasted  with  direct  testimony,  would  be 


furnished  by  the  testimony  In  the  cause. 
We  are,  like  the  circuit  judge,  unable  to  feel 
a  doubt  in  this  matter  so  far  as  this  testimo- 
ny is  concerned. 

So  far  as  the  first  exception  is  concerned, 
It  seems  to  us  that  it  makes  no  difference 
whether  we  ascribe  error  to  the  master  in 
using  the  language  that  he  found  the  clear 
preponderance  of  the  testimony  in  favor  of 
the  contention  of  the  plaintiffs  that  Olliday 
Gooley  was  bom  out  of  lawful  wedlock,  "re- 
jecting altogether  the  testimony  of  disinter- 
ested witnesses";  for  an  examination  of  the 
testimony  of  the  witnesses  for  the  plaintiffs 
shows  that  it  was  made  up  of  "hearsay"  in 
part,  "mmor"  in  part,  and  "family  under- 
standings" in  part,  while  the  testimony  of  the 
defendants  was  direct  and  positive.  Still  we 
must  hold  that  the  master  had  no  right  to 
disregard  testimony  simply  because  such  tes- 
timony was  given  by  parties  to  the  cause. 
It  is  only  in  certain  enumerated  classes  of 
cases  that  testimony  of  this  nature  becomes 
incompetent  In  the  case  at  bar  it  was  com- 
petent. The  appellants  are  In  error  in  stat- 
ing in  subdivision  "a,"  under  the  first  ground 
of  appeal,  that  no  objection  was  offered  by 
the  defendants  to  the  introduction  of  at  least 
some  of  this  testimony.  So  far  as  "b**  is  con- 
cerned, the  law  does  not  restrict  the  master 
in  the  exercise  of  his  Judgment  in  determin- 
ing upon  what  testimony  he  can  rely;  but 
the  law,  in  its  wisdom,  does  lay  its  hand  up- 
on a  master  who  confessedly  rejects  direct 
testimony  to  facts  merely  because  the  wit- 
nesses who  detail  such  testimony  happen  to 
have  some  interest  In  the  event  of  the  suit. 
The  foregoing  disposes  of  "c"  and  "d." 

So  far  as  the  second  ground  of  appeal  Is 
concerned,  it  does  appear,  as  found  by  the 
circuit  Judge,  that  the  testimony  of  Mrs.  Sta- 
cy Gooley,  John  T.  Gooley,  and  others,  was 
competent,  and  the  master  should  not  have 
rejected  it.  This  testimony  should  have  been 
placed  in  the  scales  when  the  master  was  de- 
termining the  preponderance  of  the  testimo- 
ny. The  number  of  the  witnesses  is  not  of 
the  essence  of  belief,  for  one  or  two  reliable 
witnesses  may  outweigh  the  doubtful  testl-  . 
mony  of  a  dozen  witnesses.  This  ground  of 
appeal  is  dismissed. 

So  far  as  the  third  ground  of  appeal  is 
concerned,  as  we  before  remarked,  there  is 
no  necessity  to  consider  it  as  it  is  rendered 
unavailing  because  of  the  superior  weight  of 
the  direct  testimony  of  defendants,  and,  even 
if  admitted,  could  exercise  no  force,— cer- 
tainly to  overcome  the  positive  and  direct  tes- 
timony of  the  defendants.  This  ground  of 
appeal  Is  dismissed. 

So  far  as  the  fourth,  fifth,  and  sixth 
grounds  of  appeal  are  concerned,  they  be- 
come mere  abstractions,  in  the  light  of  our 
holding  as  to  the  force  and  effect  of  the  di- 
rect and  positive  testimony  of  the  defend- 
ants.   They  are  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  shoiHd  be  so 
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modified  that  the  action  shall  be  retained  In 
order  that  the  circuit  court  may  formulate  a 
Judgment  giving  the  defendants  affirmative 
relief  against  the  Judgment  sued  upon  by 
Lewis  J.  Gooley  as  administrator,  but  that 
so  much  of  said  circuit  judgment  as  denies 
the  plaintiffs  any  claim  against  the  defend- 
ants growing  out  of  the  devises  in  the  will 
of  J.  J.  Gooley,  deceased,  be  affirmed. 


(G8  S.  C.  276) 

Bz  parte  MURDAUGH. 

MAYFIELD  v.  MURDAUGH. 

(Supreme  Oourt  of  South  Carolina.     July  20, 
1900.) 

EQUITY— SALE  OP  PROPBRTY— AMENDMENT  TO 

DECREE— PAYMENT  OP  PROCEEDS— 

LIABILITY  OF  MASTER. 

Where  petitioner  was  owner  of  oile-sixth 
interest  in  land  which  had  been  ordered  sold 
under  a  decree  in  a  suit  to  which  he  was  not 
a  party,  and  after  the  order  of  the  sale  the  de- 
cree was  amended  bv  ordering  one-sixth  of  the 
proceeds  to  be  paid  to  petitioner,  but  the 
amendment  was  not  placed  on  the  file  books 
or  common  pleas  journal  in  the  county  clerk's 
office,  or  called  to  the  attention  of  the  master 
until  five  months  after  he  had  paid  out  the 
proceeds  of  the  sale  to  the  parties  entitled 
thereto  under  the  original  decree,  the  master 
was  liable  to  petitioner  for  one-sixth  of  the 
proceeds. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   W.  C.  Benet,  Judge. 

Action  by  S.  G.  Mayfield  against  N.  P. 
Murdaugh.  From  an  order  dismissing  the 
petition  of  J.  A.  Mui:daugh,  petitioner  ap- 
peals.   Reversed. 

Izlar  Bros.,  for  appellant.  Robert  Aldrich, 
for  appellee  Patterson. 

POPE,  J.  In  the  action  of  Mayfield 
against  Murdaugh,  Judge  Benet  passed  a  de- 
cree on  the  1st  day  of  August,  1896,  pro- 
viding for  the  sale  of  a  tract  of  land  in 
Barnwell  county,  S.  C,  and  that  the  master 
of  that  court,  A.  Howard  Patterson,  Esq., 
should  make  such  sale,  and  pay  out  the  pro- 
.  ceeds  thereof  to  certain  parties  named  in  the 
decree;  but  on  the  5th  day  of  August,  1896, 
Judge  Benet,  on  the  petition  of  J.  A.  Mur- 
daugh, who  was  the  owner  of  one-sixth  part 
of  the  tract  of  land,  and  who,  through  some 
mistake,  had  not  been  made  a  party  to  the 
action  of  Mayfield  against  Murdaugh,  amend- 
ed his  decree  so  as  to  allow  the  petitioner, 
J.  A.  Murdaugh,  his  one-sixth  part  of  the 
proceeds  of  sale  of  the  tract  of  land.  This 
amended  decree  was  marked  "Filed"  by  the 
deputy  clerk  In  the  oflJice  of  the  clerk  of  com- 
mon pleas  for  Barnwell  county,  and  was 
thereafter  placed  In  the  record  of  the  case  of 
Mayfield  against  Murdaugh,  but  no  reference 
thereto  appears  on  the  file  book  and  com- 
mon pleas  journal  in  the  clerk's  office  of  the 
court  of  common  pleas  for  Barnwell  county, 
and  was  never  called  directly  to  the  atten- 
tion of  A.  Howard  Patterson,  Esq.,  as  mas- 


ter of  Barnwell  county,  until  after  the  sale 
by  him,  and  the  payment  by  him  of  the  pro- 
ceeds of  such  sale  to  the  parties  entitled 
thereto  under  the  original  decree  of  Judge 
Benet  of  August  1,  1896.  The  share  of  the 
petitioner,  J.  A.  Murdaugh,  in  the  proceeds 
of  sales  was  $140.43.  Under  this  state  of 
facts  J.  A.  Murdaugh  applied  to  Mr.  Patter- 
son as  master  to  pay  him  $140.43,  but  to  this 
Mr.  Patterson  insisted  that  the  money  had 
been  paid  away,  and  without  any  fault  of 
his,  and  also  that  said  master  offered  to  as- 
sist J.  A.  Murdaugh  in  any  way  he  could  to 
recover  from  the  parties  to  whom  this  mon- 
ey had  been  paid  this  $140.43.  The  result 
was  that  J.  A.  Murdaugh,  by  petition  setting 
out  all  the  facts,  prayed  the  court  to  issue 
a  rule  against  Mr.  Patterson  as  master  re- 
quiring him  to  show  cause  why  he  does  not 
pay  this  $140.43  to  J.  A.  Murdaugh.  Judge 
Benet  issued  this  rule,  and  Mr.  Patterson, 
as  master,  made  his  return,  by  which,  among 
other  things,  he  said  he  did  not  know  of  the 
amended  decree  until  about  five  months  after 
he  had  paid  out  the  money;  that  the  pay- 
ment made  by  him  as  master  exhausted  aU 
the  funds  In  his  hands;  that  the  petitioner 
had  no  right  to  demand  payment  of  him,  the 
master.  Judge  Benet  heard  the  return,  and 
after  a  little  while  he  dismissed  the  petition, 
discharging  the  rule.  The  petitioner,  J.  A. 
Murdaugh,  now  appeals  to  this  court 

The  third  exception  cannot  be  sustained, 
because  there  is  nothing  In  the  order  of  Judge 
Benet,  on  the  case  for  appeal,  which  sug- 
gests that  Judge  Benet  held  that  proceedings 
by  petition  and  order  to  show  cause  were  not 
the  proper  proceedings  to  collect  whatever 
funds  the  master  ought  to  have  had  belonging 
to  J.  A.  Murdaugh  under  his  own  decree. 

We  will  next  consider  the  first  and  second 
exceptions  together.  They  are  as  follows: 
"(1)  That  his  honor  erred.  It  is  respectfully 
submitted,  in  holding  the  return  of  the  mas- 
ter and  ordering  the  rule  discharged,  when 
the  uncontradicted  facts  show  that  be  paid 
out  the  money  in  his  hands,  belonging  to  the 
petitioner.  In  violation  of  the  order  of  the 
court  (2)  That  his  honor  erred,  it  Is  respect- 
fully submitted,  in  not  holding  the  return  of 
the  master  insufficient  and  in  not  ordering 
the  master  to  pay  over  to -the  petitioner  the 
terms  of  the  supplemental  order.  (3)  That 
his  honor  erred  in  holding  that  the  proceed- 
ings by  petition  and  order  to  show  cause 
were  not  the  proper  proceedings  to  collect 
the  said  fimds  from  the  master."  It  cannot 
be  denied  that,  under  the  statements  con- 
tained in  the  "case  for  appeal*'  in  the  case 
at  bar,  J.  A.  Murdaugh,  under  the  decree 
pronounced  In  the  case  of  Mayfield  against  N. 
P.  Murdaugh,  was  entitled  to  $140.43  of  the 
proceeds  arising  from  the  sale  of  land  made 
in  pursuance  of  that  decree,  and  that  by  law 
A.  Howard  Patterson,  Esq.,  as  master  of 
Barnwell  county,  was  the  legal  hold»  of 
said  fonds  until  the  parties  entitled  thereto- 
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under  said  decree  should  receive  the  same 
from  him.  It  is  equally  certain  that  J.  A. 
Murdaogh  has  not  received  one  cent  of  such 
portion  to  which  he  was  entitled.  Until  that 
money  is  paid,  against  whom  has  J.  A.  Mur- 
daugh  a  cause  of  action?  Certainly  not 
against  persons  to  whom  Mr.  Patterson  has 
paid  J.  A.  Murdaugh's  money.  There  is  no 
ligament  connecting  them.  No.  It  is  against 
the  master  that  the  petitioner,  J.  A  Mur- 
daugh,  has  his  action.  The  master  has  his 
action  against  all  the  parties  to  whom  he  has 
accidentally  paid  J.  A.  Murdaugh's  money. 
This  being  our  view,  we  are  obliged  to  sus- 
tain these  exceptions.  The  motion  to  dismiss 
the  appeal  in  this  was  heard  along  with  the 
case,  and  was  dismissed  for  the  reasons 
orally  stated  at  the  hearing.  It  is  the  judg- 
ment of  this  court  that  the  Judgment,  or. 
rather,  the  order,  of  the  circuit  court  here 
appealed  from  be  reversed,  and  that  the  ac- 
tion be  remanded  to  the  circuit  court,  and 
that  an  order  may  be  made  directing  A.  How- 
ard Patterson  to  pay  to  the  petitioner,  J.  A. 
Murdaugh,  the  sum  of  $140.76. 

(58  S.  C.  2S1) 
CITY  NAT.  BANK  OF  GREENVILLE  v. 
COBB  et  ux. 
(Supreme  O&urt  of  South  Carolina.     July  16, 

1900.) 
HUSBAND  AND  WIPE— LAND  OP  WIPBI— MA- 
TERIALS TO  ENLARGE  HOME— JUDG- 
MENT AGAINST  HUSBAND. 
Husband  and  wife  lived  on  land  belonging 
to  the  wife,  her  title  being  of  record  for  many 
years.  Husband  bought  material  to  enlarge 
their  house  from  the  contractor  for  whom  he 
worked,  agreeing  to  pay  for  the  same  out  of 
his  wages.  The  evidence  was  conflicting  as  to 
whether  the  contractor  had  actual  notice  of 
the  wife's  ownership.  The  husband  had  no 
property  when  he  bought  the  lumber,  nor  when 
the  action  was  brought  but  gave  his  note  for 
the  material,  making  payments  from  wages 
earned,  and  renewing  from  time  to  time.  The 
contractor  failed,  the  note  being  then  in  the 
hands  of  plaintiff,  a  bona  fide  purchaser,  who 
took  judgment  against  the  husband  on  the 
note.  The  evidence  showed  that  the  wife  knew 
that  the  lumber  came  from  the  contractor,  and 
that  it  was  not  paid  for,  but  had  steadily  re- 
fused to  place  a  mortgage  on  the  land,  and 
that  she  did  nothing  to  mislead  the  contractor 
into  making  the  arrangement  with  her  hus- 
band. Held,  that  plaintiff  was  not  entitled  to 
have  the  wife's  land  subjected  to  the  payment 
of  their  judgment  against  the  husband. 

Appeal  from  coonmon  pleas  circuit  court  of 
Greenville  county;  G.  W.  Gage,  Judge. 

Action  by  the  City  National  Bank  of 
Greenville  against  Abner  Cobb  and  Mrs.  S. 
H.  M.  Cobb,  his  wife,  seeking  to  have  land 
of  Mrs.  Cobb  subjected  to  the  lien  of  judg- 
ments in  favor  of  the  plaintiff  against  Abner 
Cobb.  Prom  a  decree  entered  in  favor  of  de- 
fendants on  a  master's  report,  plaintiff  ap- 
peals.   AfSrmed. 

Haynsworth,  Parker  &  Patterson,  for  ap- 
pellant.   Shuman  &  Dean,  for  respondents. 

POPE,  J.  Abner  Cobb,  while  in  the  em- 
ploy of  Osbom  Cagle  (who  was  a  contractor), 


was  approached  by  Cagle  with  a  proposition 
to  advance  him  the  material  to  enlarge  the 
dwelling  he  occupied,  being  of  two  rooms,  by 
adding  four  other  rooms  thereto.    Oobb  as- 
sented to  the  proposition,  agreeing  to  pay 
money  when   he  could,   and   pay   from  his 
wages  when  he  could.    Abner's  co-defendant, 
Mrs.  S.  H.  M.  Cobb,  Is  his  wife,  and  the 
mother  of  11  children.    She  owns  the  land 
on  which  the  house  in  which  they  reside  It 
located.    Her  deed  was  dated  in  the  year 
1875,  and  recorded  in  the  office  of  the  register 
of  mesne  conveyances  in  the  year  1876.    Her 
parents  had  lived  on  the  land  before  it  was 
conveyed  to  Mrs.  Cobb  by  her  mother.    Ab- 
ner Cobb  paid,  in  money  and  work,  to  Osbom 
Cagle,  the  sum  of  $275,  In  part  payment  of 
the  sum  of  $500,  which  was  the  amount  of 
the  account  between  Abner  Cobb  and  Osborn 
Cagle  for  the  building  material.    Some  time 
in  1898,  Osbom  Cagle  Induced  Abner  Cobb 
to  give  him  his  note  at  90  days  for  the  bal- 
ance still  due,  to  wit,  $278.20,  interest,  etc. 
This  note  was  transferred,  for  value,  before 
maturity,  to  the  plaintiff,  the  City  National 
Bank  of  Greenville.    Not  being  paid  at  ma- 
turity, the  plaintiff  bank  recovered  judgment 
thereon  against  Abner  Cobb;  but,  such  judg- 
ment not  having  been  paid,  and  Abner  Cobb 
being  Insolvent  in  property,  the  City  National 
Bank  of  Greenville  has  brought  this  action 
against  the  said  Abner  Oobb  and  his  wife, 
Mrs.  S.  H.  M.  Cobb,  as  defendants,  wherein, 
among  other  things,  it  recites  the  transac- 
tions of  Cagle  and  Abner  Cobb,  but  insists 
that  Abner  Cobb  was  insolvent  when  he  made 
the   arrangement   with  OsUom   Cagle,   who 
thought  that  he  (Abner  Cobb)  held  title  to  the 
one  acre'  of  land  whereon  the  Improved  dwell- 
ing house  was  located,   and,   besides,   that 
Mrs.  Cobb  knew  of  these  things;   wherefore 
the  bank  prayed  that  it  might  have  judgment 
against  Mrs.   Cobb  on   the  note,   and  also 
might  have  the  land  sold  if  she  failed  to  pay 
the  note.    It  should  have  been  stated  that  it 
was  alleged  and  proved  that  the  property 
had  been  improved  by  the  enlarged  building 
at  least  to  the  stun  of  $400.    Both  the  de- 
fendants answered,  denying  anything  in  the 
complaint   which  would   lead  to   the  relief 
plaintiff  sought,  alleging  that  Mrs.  Cobb's 
title  had  been  of  record  for  25  years  before 
these  transactions  (of  which  fact  Osbom  Ca- 
gle was  well  acquainted),  and  that  he  had 
been  informed  by  Abner  Cobb  at  the  time  of 
the  agreement  that  Mrs.  Cobb  declined   to 
have  any  mortgage  upon  her  property  for 
this  purpose,  etc.    The  issues  were  referred 
to  Master  Vemer  and  he  reported  squarely 
against  the  plaintiff.    Upon  exceptions  to  the 
master's  report,  and  on  all  the  testimony  and 
pleadings,  the  cause  came  on  to  be  heard  be- 
fore his  honor.  Judge  Gage,  who  also  decreed 
in  favor  of  the  defendants.    This  decree  is  so 
clear  and  convincing  that  it  should  be  set 
out  herein,  and  it  is  as  follows: 

"Decree:  This  is  an  action  to  subject  the 
real  estate  of  the  defendant  Mrs.  8.  H.  M. 
Oobb  to  the  payment  of  a  judgment  in  favor 
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of  plaintiff  against  the  defendant  Abner  Cobb. 
The  cause  was  referred  to  the  master,  and  his 
report  and  the  testimony  are  in.  The  master 
found  for  the  defendants,  and  the  plaintiff 
fizcepts  thereto  upon  fourteen  grounds.  Of 
these,  eight  grounds  charge  error  of  fact,  five 
charge  error  of  law.  and  one  ground  charges 
error  of  law  and  fact.  These  facts  are  un- 
contested, to  wit:  Mrs.  Cobb  got  the  land 
by  deed  from  her  mother  in  1875,  and  the 
deed  was  recorded  In  1876.  The  husband  and 
wife  have  lived  on  the  land  about  twenty 
years,  and  have  reared  a  large  family  there. 
Cagle  was  a  contractor  and  builder,  and  Cobb 
was  a  carpenter  and  foreman  in  his  employ. 
During  the  latter  months  of  1806  and  the 
first  months  of  1897,  Cagle  sold  and  delivered 
to  the  husband  building  material  of  the  value 
of  about  five  hundred  dollars.  Mrs.  Cobb 
'knew  that  lumber  was  Icarried  to  her  lot] 
from  eagle's,  and  that  It  had  not  been  paid 
for.'  The  lumber  and  material  were  con- 
structed Into  a  house  on  the  said  land,  and 
such  house  stands  in  the  front  of,  but  is  Join- 
ed to,  and  is  now  parcel  of,  a  small  two- 
room  dwelling  in  which  the  family  had  hith- 
erto lived.  As  much  as  forty  dollars  was ' 
turned  over  to  the  husband  by  the  wife,  and 
was  paid  by  the  husband  to  Cagle,  at  or  be- 
fore the  delivery  of  the  first  lumber,  and 
thereafter  the  husband  paid  Cagle  in  small 
amounts  as  much  as  two  hundred  and  thirty- 
five  dollars  more.  That  the  judgment  of 
plaintiff  is  upon  a  note  executed  by  the  hus- 
band to  Cagle  for  the  unpaid  balance  due  for 
said  lumber  and  material,  transferred  by  Ca- 
gle to  plaintiff  and  by  plaintiff  sued  to  judg- 
ment. Cagle  told  the  husband  *he  could  use 
the  note.'  *The  lumber  and  material  put  in 
the  house  have  increased  the  value  of  the 
premises  four  hundred  dollars.'  The  hus- 
band had  no  property  when  the  contract  for 
lumber  was  made,  and  he  has  none  now. 
The  house  Is  located  on  a  small  parcel  or  lot 
of  land  containing  one  acre,  more  or  less,  in 
or  near  the  corporate  limits  of  the  city  of 
Greenville,  and  is  now  the  residence  of  the 
husband  and  wife  and  a  large  family  oif  chil- 
dren. The  master  has  made  some  findings 
of  fact  which  are  not  sustained  by  the  testi- 
mony, to  wit:  'It  is  agreed  •  •  •  that 
Abner  Cobb  should  pay  for  [the  material]  by 
continuing  to  work  for  said  Cagle  as  fore- 
man carpenter,  and  pay  from  his  wages  from 
$5  to  $10  and  $15  per  month.'  The  testimony 
of  Cobb  is  this:  'He  said  he  would  furnish 
the  material,  and  I  could  pay  him  $5  to  $10 
or  $15  per  month.'  Again,  'I  pay  along  on 
the  lumber  every  Saturday  night  when  I 
worked.'  Again,  *!  did  pot  continue  to  work 
and  pay  the  amount  because  Cagle  failed, 
and  could  not  get  any  further.'  The  testi- 
mony of  Cagle  is  this:  'He  [Cobb]  was  to 
pay  in  work  when  he  could  and  in  money 
when  he  could.'  It  nowhere  appears  from 
Cobb's  testimony  that  Cagle  agreed  to  look 
exclusively  to  one  source  for  payment,  or 
that  Cobb  insisted  on  that.  No  such  contract 
between  them  has  been  proved.    On  the  oth- 


er hand,  it  is  not  manifest  that  when  the  con- 
tract was  made  and  the  credit  given  to  Ah 
ner,  Cagle  looked  to  and  relied  exclusively 
on  Abner's  ownership  of  the  prc^erty.  The 
categorical  question  was  put  to  him:  'Had 
you  known  the  title  to  be  in  any  one  other 
than  himself,  would  you  have  given  him  this 
credit?'  The  answer  is  not  correspondent  to 
the  question.  The  testimony  of  Abner  and 
Cagle  is  somewhat  confiicting.  Abner  testi- 
fies he  told  Cagle  'the  land  belonged  to  my 
wife.'  Cagle  testifies,  'Abner  always  spoke 
of  the  properly  as  his  place,'  and  'he  never 
did  tell  me  that  his  wife  owned  the  property.' 
The  testimony  of  Abner  Cobb*s  son,  W.  T. 
Cobb,  is  to  the  same  effect  as  his  father's. 
The  burden  is,  by  the  pleadings,  on  the  de- 
fendants, to  prove  that  Cagle  had  knowl- 
edge of  the  fact  Abner  Cobb  returned  the 
property  in  his  own  name,  and  paid  the  taxes 
on  it.  He  was  the  owner  of  no  other  prop- 
erty. In  the  light  of  all  the  circumstances 
I  am  of  the  opinion  that  Cagle  did  not  have 
actual  knowledge  of  the  fact  of  the  owner- 
ship by  the  wife,  but  I  think  he  relied  pri- 
marily for  payment  from  sources  available 
to  Abner  Cobb,  and  it  is  likely  he  looked  in 
the  last  event  to  the  property  for  payment. 
But  how  does  this  avail  him  if  he  had  con- 
structive notice  from  a  record  of  the  deed? 
Had  he  loaned  Abner  $500,  and  taken  a  mort- 
gage on  the  land  from  him,  what  would  have 
been  his  plight?  His  present  position  is  no 
better  in  the  aspect  now  under  consideration. 
The  matter  would  be  seriously  changed  if  the 
testimony  tended  to  show  that  Mrs.  Cobb 
connived  at  what  was  done,  but  I  am  satis- 
fied she  is  without  moral  wrong  in  the  mat- 
ter. She  did  nothing  to  mislead  Cagle.  The 
most  serious  question  involved  is  this:  If 
G&gle  in  good  faith  added  $400  to  the  yalne 
of  the  property,  for  which  he  has  not  been 
paid,  and  which  Mrs.  Cobb  permitted,  and 
which  she  enjoys,  ought  not  her  prc^erty  to 
pay  therefor?  On  the  other  hand.  It  may  be 
asked.:  Ought  a  creditor  to  be  granted  relief 
which  may  seriously  affect  the  interests  of  a 
person  who  has  taken  no  active  steps  to  bring 
about  a  status,  and  when  diligent  inquiry 
could  have  protected  him  from  loss?  The 
small  two-room  house  was  turned  around; 
the  four-room  house  was  built  to  and  In  front 
of  it;  the  whole  occupies  one  acre  of  land, 
and  is  inhabited  by  the  family;  the  new 
cannot  be  severed  from  the  old,  and  leave 
matters  as  they  were  before;  and  a  part  of 
the  new  has  been  paid  for.  It  is  a  case 
where  equity  even  is  powerless  to  do,  under 
the  forms  of  the  law,  with  a  sword,  what  a 
Hebrew  mother  volunteered  to  do.  My  judg- 
ment is,  the  complaint  must  be  dismissed, 
and  it  is  so  ordered.  G.  W.  Gage,  Circuit 
Judge." 

From  this  decree  of  Judge  Gage  the  plain- 
tiff now  appeals  on  six  grounds,  to  wit:  "(1) 
The  judge  erred  in  holding  that  the  bouse 
built  by  Abner  Cobb  out  of  the  lumber  pur- 
chased from  Cagle  coula  not  be  severed  from 
the  old  house;  whereas  the  testimony  shows 
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that  they  were  not  connected  together.  (2) 
He  erred  in  holding  that  equity  is  powerless 
to  grant  relief  to  the  plaintiff  in  the  present 
case;  whereas  he  should  have  held  that  the 
land  of  Mrs.  S.  H.  M.  Cobb  was  liable  to 
the  plaintiff's  debt  to  the  extent  that  it  had 
been  enhanced  In  value  by  the  erection  of 
the  improvements  made  with  the  lumber 
purchased  from  Gagle.  (3)  He  erred  in  hold- 
ing that  the  plaintiff  was  in  no  better  posi- 
tion than  if  Cagle  had  taken  a  note  and 
mortgage  for  the  lumber  sold  Abner  Cobb. 
<4)  He  erred  in  not  holding  that  the  use  by 
Abner  Cobb  of  the  material  purchased  from 
Cagle  to  erect  a  dwelling  house  on  his  wife's 
land  was,  in  effect,  a  gift  to  her  of  property 
which  was  liable  in  his  hands  to  the  pay- 
ment of  plaintiff's  debt,  and  that,  Cobb  be- 
ing insolvent,  the  plaintiff  was  entitled  to 
subject  this  property  or  building  In  the  erec- 
tion of  which  it  was  used  to  the  payment 
of  its  debt.  (5)  The  circuit  judge  should 
have  held  that,  where  an  insolvent  debtor 
employs  property  which  would  be  liable  In 
his  own  hands  to  the  payment  of  his  debts 
in  the  erection  of  buildings  upon  his  wife's 
land,  the  creditors  are  entitled  to  relief  as 
against  the  wife  to  the  extent  that  the  said 
lands  have  been  enhanced  in  value  by  rea- 
son of  said  improvements,  and  that  the  court 
In  such  case  should  either  direct  the  land 
to  be  sold,  and  out  of  the  proceeds  the  debt 
to  the  extent  of  this  enhanced  value  be  paid, 
or  else  that  the  Improvements  should  them- 
selves be  sold,  and  the  proceeds  of  sale  be 
applied  to  the  payment  of  said  debt.  (6) 
He  erred  in  not  holding  that  the  lumber 
which  Cobb  purchased  of  Caj?le  would  have 
been  liable  in  his  hands  to  the  payment  of 
the  debt  and  that  this  having  been  used 
by  him  in  erecting  a  building  on  his  wife's 
land,  and  he  being  insolvent,  the  plaintiff 
was  entitled  to  subject  the  said  land  to  the 
payment  of  its  debt  to  the  extend  that  the 
said  land  had  been  enhanced  in  value." 

The  first  exception  is  as  to  the  fact  found 
by  the  circuit  judge  that  the  old  two-room 
house  was  now  connected  with  the  new  four- 
room  house.  This  depends  on  what  effect 
the  testimony  has  on  the  mind.  It  impresses 
U8,  as  it  has  the  circuit  Judge,  but  it  is  of 
no  great  moment,  one  way  or  the  other. 
The  exception  is  overruled. 

The  next  five  exceptions,  in  one  form  or 
the  other,  appeal  to  the  conscience  of  the 
court  in  upholding  the  great  principles  of 
equity.  We  find  as  a  fact  that  the  title  to 
this  lot  of  land  is  In  the  defendant  Mrs. 
Cobb  alone,  was  placed  upon  the  records  of 
the  county  for  21  years  before  the  agreement 
between  Osborn  Cagle  and  the  defendant 
Abner  Cobb  was  made,  and,  therefore,  that 
the  said  Osborn  Cagle  was  bound  to  take 
notice  of  this  as  a  fact.  JSesIdes,  three  wit- 
nesses testify  that  he  was  told  of  the  title 
being  in  Mrs.  Cobb  at  th^ft  time  of  the  agree^ 
ment  We  find  as  a  fact  that  Mrs.  Cobb 
was  free  from  any  fraudulent  collusion  with 


her  husband,  if  any  such  thing  as  fraud  ex- 
isted in  the  heart  of  any  one  connected  with 
this  whole  affair,  which  we  do  not  admit 
We  find  as  a  fact  that  although  her  land 
was  heightened  in  value,  no  blame  or  re- 
sponsibility can  attach  to  Mrs.  Cobb  therefor. 
We  find  as  law  that  the  husband  is  allowed 
to  work  honestly  for  his  wife  in  the  state 
of  South  Carolina  without  incurring  any 
blame  in  the  eyes  of  the  law  or  in  equity, 
and  thereby  make  a  gift  to  her  of  his  labor. 
We  cannot  agree  that  law  or  equity  will 
view  with  approval  any  endangering  of  the 
wife's  estate,  when  she  acted  with  perfect 
bona  fides,  as  she  did  in  these  transactions, 
by  anything  the  husband  did,  especially  as 
the  person  with  whom  the  husband  dealt 
had  perfect  knowledge,  in  law,  at  least  of 
her  title  to  the  land  and  of  the  insolvency 
of  the  husband.  All  the  exceptions  must 
be  overruled.  It  is  the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  affirmed. 


,  (58  S.  C.  247) 
MILAM  V.  SOUTHBRN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  16, 
1900.) 

CARRIERS—  INJURY  TO  HORSES  —  VALUE  - 
PROOF— WITNESS— COMPETENCY  —  EVIDENCE 
—NONSUIT— REQUEST  FOR  INSTRUCTION— NE- 
CESSITY—CONNECTING  LINES— PRESUMPTION 
OF  LAW-QUESTION  FOR  JURY— LIABILITY  OF 
CARRIERr-DUTY  TO  PEED  STOCK. 

1.  A  keeper  of  a  livery  and  sale  stable,  who 
had  examined  horses  before  shipment,  may  tes- 
tify as  to  whether  he  sold  them  for  less  than 
their  value  because  of  injuries  sustained  in 
shipment. 

2.  An  agent  of  a  connecting  line,  who  had 
collected  bills  for  defendant  railway  company 
for  feeding  plaintifiTs  horses  daring  shipment, 
may  testify  as  to  such  bills,  in  an  action  for 
damages  for  improper  care  and  injury  to  them 
while  on  defendant's  line. 

3.  Where,  on  plaintiff's  examination,  defend- 
ant was  allowed  to  introduce  a  contract  for  a 
pass,  signed  by  plaintiff,  which  was  on  the 
back  of  a  wayhill  for  shipment  of  plaintiff's 
stock,  the  refusal  to  allow  defendant  to  offer 
the  waybill  itself  in  evidence  before  it  had 
been  proven,  for  the  purpose  of  moving  for  a 
nonsuit  was  proper. 

4.  Where,  in  an  action  for  damages  to  horses 
in  shipment,  there  was  evidence  that  they  ap- 
peared lean  and  gaunt  on  arrival,  and  several 
of  them  died  a  few  days  after,  and  defendant 
had  fed  them  every  28  hours  during  shipment 
and  rested  them  6  hours  after  each  feeding,  a 
motion  for  a  nonsuit  was  properly  overruled, 
since  the  question  of  their  improper  care  was 
for  the  jury. 

6.  Where  there  was  no  evidence  that  horses 
shipoed  by  plaintiff  on  defendant's  road  were 
unruly,  an  instruction  that  defendant  was  not 
liable  for  any  injury  occasioned  during  their 
shipment,  caused  by  their  unruly  disposition, 
was  properly  refused. 

d.  No  error  can  be  based  on  the  failure  of 
the  trial  court  to  give  an  instruction,  where  no 
request  for  such  an  instruction  was  made. 

7.  Where  horses  transported  by  successive 
carriers  were  injured  in  shipment,  and  the  court 
charged  that,  before  plaintiff  can  recover  of 
the  defendant  line,  the  jury  must  be  satisfied  by 
the  preponderance  of  the  evidence  that  they 
were  injured  while  in  defendant's  possession. 
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the  objection  that  the  court  made  the  defend- 
ant an  insurer  beyond  its  own  line  was  not  well 
taken. 

8.  Where  horses  shipped  over  seyeral  connect^ 
ing  lines  were  injured  in  shipment,  an  instruc- 
tion that,  if  they  were  shipped  under  special 
contract,  plaintiff  could  not  recover  by  proving 
that  they  were  in  good  condition  when  loaded 
or  at  any  intermediate  point,  and  not  in  good 
condition  when  received,  but  must  also  show 
that  such  injury  did  not  arise  from  their  unruly 
disposition,  or  weakness  from  their  long  jour- 
ney, or  from  the  crowded  condition  of  the  car, 
or  from  concussion  incident  to  running  a  freight 
train,  was  not  objectionable  as  placing  too 
great  a  liability  on  defendant. 

9.  Where  horses  shipped  over  several  con- 
necting lines  were  injured,  an  instruction  that 
where  horses  were  transported  by  successive 
carriers,  and  the  proof  only  shows  that  they 
were  in  good  condition  when  received,  and 
damaged  when  they  reached  their  destination, 
the  law  presumes  that  such  damages  were 
caused  while  they  were  in  the  hands  of  the  last 
railway  company,  was  properly  refused. 

10.  Where  horses  were  injured  in  shipment 
over  several  connecting  lines  of  railway,  an 
instruction  that  the  question  on  which  line  of 
railway  the  injury  occurred  was  for  the  jury, 
and  that  if  shipped  under  special  contract  de- 
fendant was  not  liable  unless  they  were  in- 
jured while  in  its  possession  and  because  of  its 
negligence,  was  proper, 

11.  Where  horses  were  injured  In  shipment,  Hn 
instruction  that,  if  the  shipper  failed  to  feed 
and  rest  them  during  shipment  according  to  his 
contract,  he  could  not  recover,  was  properly 
refused,  since,  if  the  shipper  failed  to  feed  and 
rest  them,  it  was  the  duty  of  the  railroad  com- 
pany to  do  so,  and  charge  the  expenses  to  the 
shipper. 

Appeal  from  common  pleas  circuit  court 
of  Newberry  county;  R.  C.  Watts,  Judge. 

Action  by  Robert  R.  Milam  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

B.  L.  Abney  and  Duncan  &  Sanders,  for 
appellant  Johnstone  &  Welch,  for  respond- 
ent 

POPE,  J.  The  plaintiff,  by  his  action, 
sought  to  recover  $1,000  damages  by  reason 
of  the  injuries  sustained  by  a  lot  of  24  horses 
which  were  transported  by  the  defendant 
from  Birmingham,  Ala,,  to  Newberry,  in  the 
state  of  South  Carolina.  Plaintiff,  in  his 
complaint  set  up  three  causes  of  action  : 
One  was  based  upon  the  common-law  doc- 
trine that  the  defendant  was  an  insurer  of 
the  freight  received  by  it  as  a  common  car- 
rier; the  second  charged  the  same  facts  as 
were  set  forth  in  the  first  cause  of  action, 
except  that  the  defendant  was  charged  with 
negligence  by  which  injuries  to  the  24  head 
of  horses  resulted;  and  the  third  charged 
wanton  negligence.  By  the  answer  of  the 
defendant  It  admitted*  that  It  was  a  com- 
mon carrier,  but  denied  all  other  allegations 
of  the  complaint;  alleging,  in  addition  there- 
to, that  the  plaintiff  was  responsible  for  all 
Injuries  which  resulted  to  his  car  load  of 
horses  from  a  failure  to  feed,  water,  and 
rest  them  as  was  required  by  law;  that  any 
injuries  done  the  said  car  load  of  horses 
happened  upon  some  other  line  of  railway,  in 
their  transportation  to  Clinton,  S.  C,  than 


on  the  defendant  railway.  The  cause  came 
on  for  trial  before  Judge  Watts  and  a  Jury. 
During  said  trial  the  defendant  objected  to 
certain  testimony  offered  by  plaintiff.  Also, 
it  made  two  motions  for  nonsuit  both  of 
which  were  overruled.  Also,  it  made  certain 
requests  to  charge,  which  were  declined  by 
the  circuit  Judge.  Verdict  was  for  plaintiff 
in  the  sum  of  $300.  After  Judgment  there- 
on, defendant  appealed  upon  the  grounds 
previously  indicated,  and  also  upon  the 
ground  that  the  circuit  Judge  erred  in  some 
of  his  charges  to  the  Jury. 

The  first  groimd  of  appeal  suggests  error 
in  the  circuit  Judge  in  allowing  the  plaintiff 
to  testify  in  answer  to  the  questions:  "Prom 
your  experience  as  a  horse  dealer,  and  from 
your  knowledge  of  the  valuation  of  horses, 
did  you,  or  did  you  not,  sell  your  horses  at 
a  price  less  than  their  rcAl  value  by  reason 
of  these  injuries?"  "Did  you,  by  reason  <rf 
these  injuries,  sell  your  horses  for  less  than 
they  were  worth?"  The  testimony  offered 
here  showed  that  these  24  horses,  when  tak- 
en from  the  car  in  which  they  had  been 
transported  from  the  city  of  Birmingham,  in 
the  state  of  Alabama,  to  the  village  of  Clin- 
ton, in  the  state  of  South  Carolina,  were 
scarred,  bruised,  gaunt,  stiff  in  limbs,  with 
high  li&ver,  and  that  two  were  down  on  the 
floor  in  the  car,  and  had  to  be  struck  with  a 
whip  to  get  them  up,  and  that  the  day  after 
arrival  a  handsome  gray  died,  having  passed 
blood  before  death,  and  a  little  later  than 
the  next  day  after  arrival  two  other  of  the 
horses  died.  But  soon  after  arrival.— in  a 
few  days,— plaintiff  sold  some  of  the  horses. 
The  plaintiff  was  the  owner  and  keeper  of  a 
livery  and  sales  stable.  Hence  the  circuit 
Judge  allowed  him  to  answer  these  ques- 
tions. Before  going  further,  it  should  be 
stated  that  the  plaintiff  had  inspected  the 
horses  when  he  bought  them.  Therefore  he 
knew  how  they  looked  at  the  date  of  ship- 
ment how  they  looked  on  their  arrival  at 
Clinton,  and  how  they  looked  several  days 
thereafter,  when  he  sold  them.  We  cannot 
see  anything  speculative  in  the  testimony  in 
question.  It  was  based  upon  facts  within 
the  knowledge  of  this  witness.  In  12  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  477,  the'doctrine  is 
thus  stated:  "Farmers,  dealers  in  horses, 
and  liverymen,  who  know  the  value  of 
horses  generally,  may  testify  thereto."  See, 
also,  page  460,  Id.,  which  says:  "On  dam- 
ages, as  on  other  subjects  of  expert-opinion 
evidence,  the  opinions  of  witnesses  must  not 
be  speculative  or  conjectural,  but  must  be 
based  on  facts  and  conditions  existing  and 
proved."  Who  is  there  who  has  not  been 
astonished  at  the  accuracy  of  dealers  in 
stock  and  hogs  in  their  estimate  of  the 
weight  of  each  one  of  them?  It  is  this  ac- 
curacy of  Judgment  derived  from  the  expe- 
rience of  dealers  in  stock,  which  gives  their 
opinions  as  to  the  value  of  horses,  mules^ 
etc.,  such  great  weight  This  exception  is 
overruled. 

Again,  appellant  suggests  that  the  circuit 
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judge  erred  when  he  allowed  Mr.  Horton,  as 
tlie  agent  of  the  Newberry  &  Laurens  Kail- 
road,  which  railroad  had  received  the  car 
load  of  horses  from  the  defendant  at  New- 
berry, to  testify  as  to  the  three  waybills  on 
which  he  had  i*eceipted  for  the  charges  of 
the  defendant  itself  for  feeding  the  horses 
at  Birmingham,  Atlanta,  Ga.,  and  Hodges 
Depot,  S.  C.  We  believe  the  defendant  with- 
drew this  exception.  But,  in  the  abundance 
of  caution,  we  pass  on  it;  and  in  doing  so 
we  remark  that  the  service  of  Mr.  Horton  in 
collecting  these  bills  entered  as  waybills 
waa  as  the  quasi  agent  of  said  defendant  in 
its  collection  of  charges  from  the  plaintiff, 
which  service  of  Mr.  Horton  the  defendant 
has  ratified.    This  exception  is  overruled. 

In  its  second  exception  the  defendant  sug- 
gests that  the  circuit  Judge  erred  in  not  al- 
lowing it  to  introduce  in  evidence,  while  one 
of  the  plaintiff's  witnesses  was  being  exam- 
ined, and  before  the  defendant  introduced 
any  testimony,  a  bill  of  lading,  after  the 
plaintiff  had  admitted  that  he  had  signed 
some  writing  on  the  back  of  said  bill  of  lad- 
ing. When  Mr.  Milam,  the  plaintiff,  was  on 
the  witness  stand,  the  defendant  asked  him, 
on  cross-examination,  if  he  had  not  signed 
such  a  paper,  a  copy  of  which  was  exhibited 
to  him.  The  witness  replied  that  he  did  not 
know  whether  he  had  signed  such  a  paper 
or  not,  but  he  said  he  would  know  his  signa- 
ture when  he  saw  it.  It  was  at  this  point 
when  defendant's  counsel  proposed  to  open 
the  commission  it  had  issued  to  examine 
gome  witnesses  at  Kansas  City,  state  of  Mis- 
souri; claiming  that  the  original  papers, 
which  had  been  signed  by  Mr.  Milam,  and 
a  copy  of  which  he  had  exhibited  to  Mr. 
Milam,  would  be  found  attached  to  the  bill 
of  lading.  After  a  while  the  court  allowed 
the  package  containing  the  depositions  of 
witnesses  taken  in  Missouri  to  be  opened, 
and  the  papers  referred  to  taken  out,  while 
Mr.  Milam,  as  plaintiff's  witness,  was  on 
the  stand;  and  the  counsel  for  defendant 
then  exhibited  the  paper,  of  which  the  fol- 
lowing is  a  copy,  signed  by  Mr.  Milam,  to 
wit: 

"Form  45.  Kansas  City,  Fort  Scott  & 
Memphis  R.  R.  Live-Stock  Contract  Dupli- 
cate. Station,  Kansas  City.  Date.  Oct.  28, 
1896.  In  consideration  of  the  free  transpor- 
tation granted  us  by  Kansas  City,  Fort  Scott 
&  Memphis  Railroad  Company,  to  accompa- 
ny the  live  stock  described  in  the  within  con- 
tract,, on  its  road,  and  to  return  therefrom, 
and  of  the  agreements  contained  in  said  con- 
tract to  be  performed  by  said  railroad  com- 
pany, we,  the  persons  in  charge  of  said  live 
stock,  agree  to  be  bound  by  all  the  terms 
and  conditions  of  said  contract  which  refer 
to  the  persons  in  charge  of  said  live  stock, 
especially  those  in  regard  to  how  and  where 
we  shall  ride,  and  the  risks  we  assume,  con- 
tained in  the  ninth,  tenth,  and  eleventh 
paragraphs  thereof;  and,  for  the  same  con- 
sideration, we  further  agree  that  while  at- 
tending to  said  live  stock,  as  provided  in 


the  third  paragraph  thereof,  we  shall  be 
deemed  employes  of  the  railroad  company, 
of  the  rank  of  brakemen,  for  the  purpose  of 
determining  its  liability  to  us,  and  we  as- 
sume all  risks  incident  to  such  employment 
R.  R.  Milam. 

*Tass,  on  freight  trains  only,  R.  R.  Milam. 
F.  D.  Leeds,  Agent" 

When  the  witness  was  shown  his  signa- 
ture to  the  paper  copieu  above,  he  promptly 
admitted  that  it  was  his  signature,  and  that 
the  free  pass  to  the  city  of  Birmingham, 
Ala.,  was  given  to  him.  But  the  witness 
said  that  he  did  not  read  the  paper  he  had 
signed,  but  that  he  was  told,  ''Sign  this,  to 
get  your  pass."  This  he  signed  at  Kansas 
City,  Mo.  But  be  swore  that  he  knew  noth- 
ing of  a  contract  such  as  the  bill  of  lading; 
that  he  never  signed  it,  nor  did  he  authorize 
any  one  to  sign  the  same  in  his  name  or  as 
his  agent.  So,  when  the  attorney  for  the 
defendant  asked  the  court  to  admit  it  in  evi- 
dence just  then,  the  court  declined  to  do  so. 
This  paper,  known  as  a  '*bill  ot  lading,"  was 
subsequently  introduced  by  the  defendant, 
after  (by  commission)  it  bad  examined  the 
railroad  authorities  and  Tough  &  Son,  at 
Kansas  City,  Mo.  The  reason  that  defend- 
ant was  BO  eager  to  have  the  paper  intro- 
duced while  plaintiff's  witness  was  on  the 
stand  was  to  enable  it  to  move  for  a  nonsuit 
at  the  close  of  plaintiff's  testimony.  The 
circuit  Judge  refused  to  admit  the  bill  of 
lading  at  that  time.  While  the  paper  admit- 
ted by  Mr.  Milam  to  have  been  signed  by 
him  was  admitted,  and  this  was  on  the  back 
of  the  bill  of  lading  itself,  this  did  not  enti- 
tle the  bill  of  lading  itself  to  be  admitted. 
The  bill  of  lading  was  not  yet  proved,  if 
ever  It  was.  So  there  was  no  error  on  the 
part  of  the  circuit  Judge.  Under  WaJling- 
ford  v.  Railroad  Co.,  26  S.  0.  258.  2  S.  E.  19. 
the  defendant  would  have  failed  to  have  this 
bill  of  lading  considered  as  the  basis  of  a 
nonsuit  it  being  admitted  while  plaintiff's 
witness  was  on  the  stand.  This  exception 
is  overruled,  and  we  see  no  harm  to  the  de- 
fendant especially  as  the  defendant  had  the 
benefit  of  the  admission  of  this  bill  of  lading 
afterwards. 

The  appellant  next  alleged  error  in  the  re- 
fusal of  the  circuit  Judge  to  grant  a  nonsuit: 

"Third.  In  not  granting  the  motion  of  the 
defendant  for  a  nonsuit  on  the  grounds:  (1) 
That  as  the  defendant  had  delivered  the  car 
containing  the  horses  of  the  plaintiff  to  the 
Columbia,  Newberry  &  Laurens  Railroad  Com* 
pany,  which  road  had  delivered  them  to  the 
plaintiff  at  Laurens,  the  presumption  was 
that  any  injury  that  may  have  occurred  to 
them  occurred  on  the  line  of  the  last-named 
road;  (2)  because  there  was  no  firuflOicient  evl* 
dence  to  go  to  the  Jury  of  any  injury  done 
the  horses  of  the  defendant  while  they  were 
in  defendant's  charge;  (3)  because  there  was 
a  total  failure  of  evidence  to  sustain  the  al- 
legations of  the  complaint"  (a)  The  rule  of 
law  granting  nonsuits  Is  too  firmly  established 
by  the  decisions  of  the  cc«u:i  of  last  resort  in 
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thi0  state  to  need  a  restatement,  and  yet  the 
question  is  again  raised,  and  we  must  pass 
upon  it  Wheneyer  the  plaintiff  falls  to  In- 
troduce any  competent  testln>ony  to  support 
the  material  allegations  of  his  complaint 
which  set  up  his  cause  or  causes  of  action 
against  the  defendant,  the  circuit  Judge  \b  au- 
thorized to  grant  a  nonsuit.  Was  it  the  circuit 
Judge's  duty  to  nonsuit  on  a  presumption  of 
fact  if  any  other  facts  were  in  testimony? 
We  do  not  think  so,  for  it  is  the  place  of  the 
Jury,  and  not  that  of  the  Judge,  to  weigh  testi- 
mony, (b)  The  testimony  of  all  the  witnesses 
who  spoke  of  the  appearance  of  the  horses 
on  their  arrival  at  Clinton,  S.  C,  was  em- 
phatic as  to  the  leanness,  the  lankness,  and 
the  gauntness  of  the  horses.  There  was  testi- 
mony that  the  defendant  had  complied  with 
the  law,  in  having  fed  the  horses  every  28 
hours,  and  rested  them  for  5  hours  after  they 
were  fed  and  watered.  But  it  was  no  part 
of  the  duty  of  the  circuit  Judge  to  weigh 
this  testimony.  That  was  the  province  of  the 
Jury.  After  an  examination  of  the  testimony, 
we  cannot  agree  with  the  appellant  that  there 
was  a  total  lack  of  testimony.  These  excep- 
tions are  all  overruled. 

"Fifth.  In  chai-glng:  'Now  I  charge  you 
that  if  the  defendant  railroad,  here,  received 
the  stock  as  a  common  carrier,  then  they  be- 
come insurers.  Whenever  a  railroad  gets  a 
charter  and  becomes  a  common  carrier  for  the 
purpose  of  transporting  freight  and  passen- 
gers, and  such  matter  as  that,  when  they 
receive  any  freight  as  a  common  carrier  they 
become  insurers  of  the  freight  and  they  there- 
by agree  to  deliver  in  good  condition  to  the 
parties  that  it  is  consigned  to.  If  the  railroad 
here  received  this  property  of  Milam  In  Birm- 
ingham, Alabama,  as  common  carriers,  then 
they  became  insurers  of  that  property,  and 
it  was  their  duty  to  deliver  it  to  Milam  In 
Clinton,  South  Carolina,  in  good  order;  and  if 
it  was  not  in  good  order,  and  it  was  Injured 
while  in  their  possession,  then  the  road  would 
he  liable.'  It  being  respectfully  submitted 
that  his  honor  overlooked  the  following  prin- 
ciples or  rules  of  law:  (1)  That  where  a 
common  carrier  In  the  performance  of  Its 
duties  delivers  freight  to  a  connecting  road 
for  transportation  to  its  destination,  it  does 
not  Insure  the  safe  delivery  by  such  connect- 
ing road;  (2)  that  a  common  carrier  does  not 
insure  the  safe  delivery  of  live  stock  against 
the  injuries  inflicted  upon  such  stock  by 
their  own  unruly  dispositions,  or  by  the  ordi- 
nary Jars  or  concussions  incident  to  the  usual 
nnd  ordinary  managing  and  running  of  a 
train."  Not  in  every  case  does  a  railroad, 
when  it  delivers  property  to  a  connecting 
road  for  transportation  to  its  destination,  in- 
sure the  delivery  of  said  property  at  Its  des- 
tination to  the  consignee  In  safety,  but  some- 
times it  does,  and  this  must  depend  on  its 
contract.  In  Kyle  v.  Railroad  Co.,  10  Rich. 
Law,  382,  the  court  of  last  resort  in  this  state 
held  that  the  contract  of  the  carrier  required 
it  to  bear  the  responsibility  of  safe  delivery 


at  destination,  to  the  exoneration,  as  between 
the  coni^gnee  and  the  common  carrier,  of 
the  connecting  road.  There  were  two  points 
of  view  aa  to  the  contract  in  the  case  of  Mi- 
lam, the  plaintiff,  and  the  Southern  Railway 
Company.  One  might  follow  from  the  terms 
of  the  bill  of  lading  signed  by  Tough  &  Son 
and  the  Kansas  City,  Ft  Scott  &  Memphis 
Railroad  Company  at  Kansas  City,  state  of 
Missouri;  and  the  other  was  what  might  be 
construed  by  the  waybill  issued  by  the  South- 
ern Railway  Company  at  Birmingham,  to- 
gether vrlth  the  circuitous  route  it  adopted  in 
delivering  the  car  load  of  horses,  for  it  is  an 
undoubted  fact  that  the  Southern  Railway 
Company  brought  this  car  load  of  horses  to 
Atlanta,  Oa.  At  that  point  the  nearest  way 
to  Clinton,  a  C,  was  by  the  Georgia  &  North- 
ern Railroad,  by  which  in  at  least  12  hours 
the  car  load  of  horses  could  have  been  carried 
from  Atlanta,  6a.,  to  Clinton,  S.  C,  whereas 
in  fact  the  Southern  Railway  Company  car- 
ried this  car  load  of  horses  from  Atlanta,  6a., 
to  Greenville,  S.  C,  and  then  from  there  to 
Newberry,  S.  C,  at  which  latter  point  the  car 
load  of  horses  were  sent  to  Clinton  by  the 
Columbia,  Newberry  &  Laurens  Railroad 
Company.  There  was  no  contract  evidenced 
by  the  bill  of  lading  issued  by  the  Southern 
Railway  Company,  with  the  plaintiff.  The 
waybill  was  not  a  contract  in  itself,  and  yet 
It  may  be  taken  as  a  circumstance,  along  with 
others,  to  determine  what  this  contract  be- 
tween the  parties  actually  was.  All  these 
are  matters  for  the  Jury  to  solve.  Inasmuch  as 
the  circuit  Judge,  in  hfs  charge,  left  it  to  the 
Jury  to  determine  defendant's  liability,  limited 
by  the  requirement  that  the  injury  to  the 
horses  should  have  occurred  while  they  were 
in  the  custody  of  the  Southern  Railway  Com- 
pany itself,  we  can  see  no  harm  in  the  charge 
of  the  Judge.  So.  also,  we  may  say  that  it 
was  not  reversible  error  in  the  circuit  Judge 
to  fail  to  call  the  attention  of  the  Jury  to  any 
results  from  the  unruly  disposition  of  the 
stock,  or  by  the  ordinary  Jars  or  concussions 
incident  to  the  usual  and  ordinary  managing 
and  running  of  a  train;  for  certainly  there 
was  no  testimony  on  either  of  such  matters, 
nor  was  any  request  made  to  the  Judge  for 
any  charge  on  these  lines.  The  exceptions 
are  overruled. 

We  will  consider  the  sixth,  seventh,  and 
eighth  exceptions  together:  "(6)  In  instruct- 
ing the  Jury:  *That,  if  the  stock  was  received 
by  the  Southern  Railroad  as  a  common  car- 
rier, then  they  became  and  would  be  liable 
for  any  damage  that  might  be  done  to  the 
stock.  In  other  words,  they  would  be  then 
required  to  deliver  it  to  Milam  at  Clinton, 
South  Carolina,  in  good  order;'  thereby  over- 
looking the  principle  or  rule  of  law  which 
makes  a  common  carrier  an  insurer  only  over 
its  own  line.  (7)  Because  his  honor,  by  his 
charge,  erred  in  instructing  the  Jury  that  a 
common  carrier  of  freight  was  an  insurer  of 
freight  which  it  had  delivered  to  a  connecting 
carrier  to  be  transported  to  its  destination. 


S.C) 


MILAM  V.  SOUTHERN  RT-  CO. 


575 


whereas,  it  la  respectfully  submitted,  a  com- 
mon carrier  of  freight  is  not  an  insurer  of 
freight  which  in  the  perforooanoe  of  its  duty 
it  deliyem  to  a  connecting  carrier  to  be  trans- 
ported to  its  destination,  beyond  the  line  of 
such  common  carrier.  (S)  In  leading  the  Jury 
to  thinlc  that  a  common  carrier,  to  which  llye 
stock  is  delivered  to  be  transported  over  its 
own  line  and  connecting  lines  to  their  destina- 
tion, becomes  an  insurer  of  safe  delivery  of 
such  stock  at  their  destination,  whereas,  it  is 
respectfully  submitted,  a  common  carrier  of 
live  stock  does  not  insure— First,  against  in- 
juries which  are  caused  by  the  unruly  disposi- 
tions of  the  animals  themselves;  or.  second, 
against  .injuries  caused  by  the  ordinary  Jars  or 
concnasions  in  the  ordinary  management  of  a 
train;  or,  third,  against  injuries  inflicted 
while  in  the  hands  of  a  connecting  line  to 
which  the  common  carrier,  in  the  performance 
of  its  duties,  had  delivered  such  stock  to  be 
trattq;)orted  to  their  destination."  In  Justice 
to  the  circuit  Judge,  it  would  be  no  bad  idea 
to  adopt  from  the  argument  of  Mr.  Welch, 
for  the  respondent,  under  the  heads  of  "a" 
and  "b,'*  respectively,  under  parallel  columns, 
what  the  Judge  said  by  detached  portions,  and 
what  he  said  connectedly,  in  regard  to  def end- 
.anf  s  liability  as  a  common  carrier. 


(ft) 

Pases  108,  109,  middle 
•r  folio  431: 

"Now,  I  charge  you 
that,  II  the  defendant 
railroad  here  received 
the  atock  aa  a  common 
carrier,  then  thejr  became 
Inaurera.  Whenever  a 
railroad  seU  a  charter 
and  becomes  a  common 
carrier  for  the  purpose 
of  transportlns  freight 
and  passengers  and  such 
matters  aa  that,  when 
they  receive  any  freight 
as  a  common  carrier 
thev  become  Insurers  of 
that  freight,  and  they 
agree  thereby  to  deliver 
It  in  good  Condition  to 
the  parties  whom  |t  is 
consigned  to.  If  the 
railroad  hero'  received 
this  property  <^  Milam's 
In  Birmingham,  Ala.,  &s 
a  common  carrier,  then 
they  become  insurers  of 
that  property,  and  it  was 
their  duty  to  deliver  it  to 
Milam,  .in  Clinton,  South 
Carolina,  in  good  order; 
and  if  It  was  not  In  good 
order,  and  it  was  Injured 
while  In  their  posses- 
sion, then  the  road 
would  be  liable." 

Page  111,  folio  440  to 
middle  of  folio  441: 

"If  it  was  received  by 
the  Southern  road  as  a 
common  carrier,  then 
they  become  insurers. 
and  would  be  Hable  for 
any  damage  that  might 
be  done  to  the  stock,— in 
other  words,  would  be 
required  to  deliver  it  to 
Milam,  at  Clinton.  South 
Carolina,  in  good  or- 
der." 

Page  113,  end  of  folio 
44S: 

"If  von  bellevfttb«t  they 
took  It  as  common  car- 
riers at  Birmingham, 
AUu,  they  were  insurers 
of  the  goods,  and  it  was 


(h) 

Page  109.  folio  431: 

"And  if  it  was  not  tn 
good  order,  and  It  was 
mjured  while  in  their 
poBsessloQ.  then  the  road 
would  be  liable." 

Page  112.  middle  of 
fcllo  443  to  middle  of 
folio  445: 

"Now,  you  will  under- 
stand that,  before  the 
Elaintiff  can  recover 
ere,  the  Jury  must  be 
satisfied  from  a  prepon- 
derance of  the  tesUmony 
In  the  case  that  the  in- 
jury. If  any  at  all.  to  the 
stock,  occurred  while  It 
waain  the  poBsesslon  of 
the  Southern  Railway 
Company.  If  the  stook 
were  all  right  and  in 
good  order  -when  they 
were  dellYered  at  New- 
berry, here,  to  Colutobla, 
Newberry  ft  Laurens 
road,  and  they  were  in- 
jured while  In  the  pos- 
session of  the  Columbia. 
Newberry  &  Laurens 
road,  then  the  plaintiff 
could  not  recover  against 
this  defendant.  His  rem- 
edy, if  any,  then,  would 
be  against  the  Columbia, 
Newberry  ft  Laurens 
road.  If,  however,  the 
testimony  satisfies  srou 
that  the  defendant  com- 
pany was  negligent;  that 
they  were  guilty  of  «»eg- 
ligence  in  not  observing 
due  care  and  due  cau- 
tion in  the  handling  of 
that  stock,  or  if  they 
failed  to  feed  or  water  it 
or  rest' It  as  required  by 
law.  and  the  stock  was 
injured  by  their  negll- 
gence,-*then  the  defend- 
ant here  (the  railroad) 
would  be  liable." 
,  Page  112.  folio  445  to 
folio  448: 

"If  the  testimony  sat- 
isfles  you  that  the  South- 
am  Railway  received  the 


their  duty  to  deliver  it 
In  good  order  at  Its  des- 
tination at 


stock  at  Birmingham. 
Ala.,  and  it  was  not  in- 
jured 'While  in  their  pos- 
session, that  they  com- 
plied with  the  law,  and 
fed  and  watered  and 
rested  the  stock  as  ths 
law  requires,  and  then 
delivered  it  to  another 
road  here  at  Newberry 
In  good  order,  and  It  aft- 
erwards got  injured  while 
In  the  possession  of  an- 
other road,  then  the 
Slaintlll  would  not  be  en- 
tled  to  recover.  In  oth- 
er words,  before  you  can 
give    a    verdict    for    the 

Elaintift  in  this  case,  you 
ave  got  to  be  satisfied 
that  there  was  negligence 
on  the  part  of  the  rail- 
road, if  they  received  it 
under  this  contract,  and 
that  negliaence  was  the 
cause  of  the  stock  being 
Injured,  and  the  injury 
occurred  while  the  stbck 
was  in  the  possession  of 
the  Southern  Railway, 
and  It  was  on  their  ac- 
count that  the-  Injury 
occurred.  Then,  if  you 
are  satisfied  that  the 
railroad  was  negligent, 
and  the  stook  was  in- 
jured while  in  its  pos- 
session, then  the  plain- 
tiff would  be  entitled  to 
recover  whatever  dam- 
ages, In  your  opinion,  he 
has  sustained,  under  the 
testimony  In  the  case* 
that  being  entirely  a 
matter  for  you.  If  this 
fJ°?^-.^S*  injured  after 
It  left  the  possession  of 
the  Southern  Railway, 
Uie  pJainUfl  would  not 
be  entitled  to  recover. 
Before  the  plaintiff  can 
recover  here,  you  must 
be  satisfied  that  It  was 
injured  while  In  the  pos- 
^ssion  of  the  Southern 
Ral  way,  and  they  were 
negligent,  if  you  beliere 
there  was  this  contract" 
and  n-  ^^^'  'e<l"«"ts  16 
••  'EJven  if  the  evidence 
shows  that  the  plaintiff's 
horses  were  injured  when 
they  arrived  at  Clinton, 
this  fact  does  not  enti- 
tle him  to  damages 
against  the  Southern 
Railway  Company,  but. 
before  he  can  recover 
against  it.  the  jury  must 
be  satisfied  from  the  ev- 
idence that  such  injuries 
were  inflicted  while  the 
horses  were  in  charge  of 
the  Southern  Railway 
Company;  and,  unless 
the  evidence  does  satisfy 
the  jury  of  this  fact,  then 
the  verdict  must  be  for 
the  defendant'  I  charge 
vou  that.  'Even  if  plain- 
tiff's horses  were  injured 
when  they  arrived  at 
Clinton,  and  it  was  un- 
certain whether  those  in- 
juries occurred  on  the 
Southern    Railway   Com- 

Kny.  or  Columbia.  New- 
rry  ft  Laurens  Rail- 
way, then  the  verdict 
must  be  for  the  defend- 
ant.'    I  charge  you  that ' ' 

Page  125.  middle  of  folio 
496: 

"As  I  told  you  before, 
before  you  can  hold  this 
railroad  responsible,  you 
must  be  satisfied  by  a 
preponderance  of  the 
testimony  that  the  inju- 

S,  if  any.  occurred  while 
e    stock   was   In    their 
possession." 
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As  remarked  by  Mr.  Welch  in  his  argu- 
ment: "Can  there  be  any  doubt,  therefore, 
after  reading  these  two  parallel  sections  of 
his  honor's  charge,  what  his  meaning  was? 
Column  V  shows  that  the  isolated  portions 
of  the  charge  may  be  taken,  when  consider- 
ed alone,  to  hold  that  a  common  carrier  is 
liable  beyond  its  terminus.  Column  'b' 
shows  that  his  honor  meant  to  charge  noth- 
ing like  that.  He  expressly  says,  again  and 
again,  both  in  his  general  charge  and  in 
charging  defendant's  requests,  that  the  in- 
jury, if  any,  for  which  the  defendant  is  held 
liable,  must  have  occurred  on  the  defend- 
ant's road  and  while  in  defendant's  posses- 
sion. Now,  we  confess  we  do  not  see  how  It 
could  be  made  plainer." 

We  have  thus  reproduced  what  the  circuit 
Judge  did  say,  and  in  what  connection  he 
said  it.  Finding,  as  we  do,  that  the  circuit 
Judge  exercised  very  great  care  in  limiting, 
by  easy  and  Just  terms,  the  liability,  if  any, 
of  the  defendant  railroad,  we  are  not  inclin- 
ed to  view  his  remarks,  in  his  charge  as  com- 
plained of,  as  erroneous.  Now,  when  a  circuit 
Judge  indulges  in  some  general  remarks  up- 
on the  law,  without  any  possibility  of  affect- 
ing thereby  the  Issues  actually  on  trial  be- 
fore him,  we  can  see  no  reversible  error. 
Somewhat  akin  to  this  is  what  was  said  by 
the  late  Chief  Justice  Simpson  in  Walling- 
ford  V.  Railroad  Co.,  28  S.  C.  264.  2  S.  B.  21: 
"Before  discussing  these  exceptions,  it  would 
be  well  to  state  some  of  the  principles  of  law 
applicable  to  common  carriers,  about  which 
there  is  little  of  no  doubt  At  common  law 
there  is  no  exemption  to  the  liability  of  com- 
mon carriers  for  goods,  etc..  Intrusted  to 
them,  except  for  an  act  of  God  or  of  the 
king's  enemies.  They  are  regarded  as  insur- 
ers as  to  all  else.  In  England,  however,  and 
In  several  of  the  states  of  this  Union,  includ- 
ing our  own  [South  Carolina]  the  common- 
law  doctrine  was  modified  to  the  extent  of 
allowing  a  common  carrier  to  exempt  himself 
from  this  broad  liability  by  special  contract 
as  to  certain  specified  causes  of  Injury.  See, 
in  this  state.  Swindler  v.  Hilliard,  2  Rich. 
Law,  2S6;  Baker  v.  Brinson,  9  Rich.  Law, 
202,  and  other  cases  that  need  not  be  cited. 
It  was,  however,  held  In  all  these  cases: 
That  he  could  not  shield  himself  from  the 
consequences  of  negligence  by  a  contract. 
That  his  character  as  a  common  carrier 
could  not  be  changed  by  contract  Only  his 
liability  to  the  extent  of  the  specified  ex- 
emptions was  diminished.  In  all  things  else 
the  general  doctrine  of  common  carriers  ap- 
plied, and  especially  as  to  negligence.  And, 
further,  that  the  onus  was  upon  him  to 
bring  himself,  by  the  testimony,  within  the 
exemptions  mentioned  in  the  contract 
[Here  follows,  in  the  opinion,  a  quotation 
from  the  case  of  Swindler  v.  Hilliard,  supra.] 
It  was  held  In  that  case  that  common  car- 
riers could  not  by  any  special  contract  or 
agreement  exempt  themselves  from  liability 
for  negligence,  and  that  when  a  contract 
was  made,  the  onus  of  showing,  not  only 


that  the  cause  of  the  loss  was  within  the 
terms  of  the  exemption,  but  also  that  there 
was  no  negligence,  lies  on  the  carrier.*'  At 
will  be  seen  by  considering  the  charge,  as  a 
whole,  the  circuit  Judge  was  exceedingly 
careful  to  limit  the  liability  only  for  injuries, 
if  any,  to  the  24  hours  while  they  were  in 
charge  of  the  Southern  Railway  Company. 

The  defendant  insisted  that  the  contract 
between  the  plaintiff  and  Itself  was  embod- 
ied in  the  bill  of  lading  signed  by  the  Kan- 
sas City,  Ft  Scott  &  Memphis  Railway  Com- 
pany and  Tough  &  Son.  If  so,  the  defend- 
ant had  to  agree  to  the  thirteenth  article  of 
said  contract  to  wit:  "•  •  •  It  is  also 
agreed  that  the  conditions  of  this  contract 
shall  inure  to  the  benefit  of  all  carriers  trans- 
porting the  live  stock  shipped  hereunder,  un- 
less they  otherwise  stipulate,  and  that  in  no 
case  shall  one  carrier  be  liable  for  the  negli- 
gence of  another."  So  far  as  the  sixth  ex- 
ception is  concerned,  it  must  be  overruled, 
for  it  is  clear  from  an  examination  of  the 
whole  charge  that  the  circuit  Judge  limited 
the  liability  of  the  defendant  to  its  own  acts 
of  commission  and  omission.  And  so  as  to 
the  seventh  exception;  his  honor  was  very 
careful  in  his  charge.  And  so  as  to  the 
eighth  exception;  his  honor  was,  if  any- 
thing, too  lenient  in  his  charge  to  the  de- 
fendant Hear  his  charge:  "  *(5)  If  the  Jury 
are  satisfied  that  the  bill  of  lading  purport- 
ing to  have  been  issued  on  October  28,  1896, 
by  the  Ft  Scott  Kansas  City  &  Memphis 
Railroad  Company  to  John  S.  Tough  &  Sons, 
in  the  contract  for  the  transportation  of  the 
horses  described  in  the  complaint  from  Kan- 
sas City,  Missouri,  to  Clinton,  S.  C,  and 
that  this  contract  was  made  under  circum- 
stances similar  to  those  stated  in  request 
No.  1,  then  the  plaintiff  cannot  recover  for 
any  alleged  injuries  to  said  horses  by  sim- 
ply proving  that  said  horses  were  in  good 
order  when  they  were  first  delivered  to  the 
railroad  company,  or  that  they  wer^  in  good 
order  at  any  intermediate  point  and  then 
by  proving  that  they  were  damaged  whea 
they  arrived  at  their  destination;  but  he 
must  go  further,  and  prove  that  such  inju- 
ries were  not  caused  by  their  being  weak, 
unruly,  or  exhausted  from  their  long  Jour- 
ney, or  from  the  cramped  and  crowded  con- 
dition of  the  horses  in  the  car,  or  from  the 
ordinary  Jars  or  concussions  incident  to  the 
ordinary  managing  and  running  of  a  freight 
train.'  I  charge  you  that"  For,  notwith- 
standing all  these  advantages  conceded  to 
the  carrier,  it  may  be  that  some  proviso  as 
to  negligence  by  the  carrier  should  have 
been  included  in  the  charge;  but  no  com- 
plaint comes  to  us  on  this  matter,  and  w^ 
only  mention  it  to  show  that  appellant  has 
not  been  injured  by  the  charge.  This  excep- 
tion is  overruled. 

Next  we  will  consider  the  ninth  ground  of 
appeal,  which  complains  that  the  Judge  char- 
ged the  Jury  that  "if  you  [the  Jury]  believe 
they  took  it  [the  car  load  of  horses]  as  com- 
mon carriers  at  Birmingham^  Alabama,  they 
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are  insurers  of  the  goods,  and  it  was  their 
duty  to  deliver  it  in  good  order  at  its  destina- 
tion, in  Clinton."  The  error  in  this  charge  is 
alleged  by  appellant  to  be  that  by  this 
charge  his  honor  caused  the  Jury  to  believe 
that  a  common  carrier  of  live  stock  Is  an  in- 
surer **(1)  against  injuries  Inflicted  by  the 
unruly  dispositions  of  the  animals  them- 
selves; (2)  against  injuries  inflicted  by  the 
ordinary  Jars  and  concussions  caused  by  the 
ordinary  running  and  managing  of  a  train; 
<3)  against  injuries  inflicted  by  a  connecting 
line  to  which,  in  the  performance  of  its  duty, 
the  first  carrier  had  delivered  the  stock  to 
be  transported  to  their  destination."  We 
have  Just  seen  that  the  circuit  Judge  char- 
ges the  law  as  to  first  subdivision  as  request- 
ed by  appellant,  and  so,  also,  as  to  the  sec- 
ond subdivision;  and,  so  far  as  the  third 
subdivision  is  concerned,  the  charge  of  the 
Judge  is  its  own  vindication,  as  to  the  .er- 
ror here  suggested.  This  exception  is  over- 
ruled. 

We  will  next  consider  the  tenth  exception: 
''(lO)  In  instructing  the  Jury  that  defend- 
ant's fifth  request,  to  wit:  *If  the  Jury  are 
satisfied  that  the  bill  of  lading  purporting 
to  have  been  issued  on  October  28,  1886,  by 
the  Ft  Scott,  Kansas  City  &  Memphis  Rail- 
road Company  to  John  S.  Tough  &  Sons  is 
the  contract  for  the  transportation  of  the 
horses  described  in  the  complaint  from  Kan- 
sas City,  Missouri,  to  Clinton,  S.  C.  and 
that  this  contract  was  made  under  clrcum- 
stancej  similar  to  those  stated  in  request  No. 
1,  then  the  plaintiff  cannot  recover  for  any 
alleged  injuries  to  said  horses  by  simply 
proving  that  said  horses  were  in  good  con- 
dition when  they  were  first  delivered  to  the 
railroad  company,  or  that  they  were  in  good 
order  at  any  intermediate  point,  and  theu 
proving  that  they  were  damaged  when  they 
arrived  at  their  destination;  but  he  must 
go  further,  and  prove  that  such  injuries 
were  not  caused  by  their  being  weak,  unruly, 
or  exhausted  from  their  long  Journey,  or 
from  the  cramped  and  crowded  condition 
cf  the  horses  in  the  car,  or  from  the  ordinary 
Jars  or  concussions  incident  to  the  ordinary 
managing  and  running  of  a  freight  train,'— 
was  only  applicable  to  this  case  provided  the 
stock  were  shipped  under  the  contract  as  ex- 
pressed in  the  bill  of  lading,  and  that  it  was 
not  applicable  if  the  defendant  received  the 
stock  as  a  common  carrier,  whereas  it  is 
respectfully  submitted  that  the  request  was 
applicable  even  though  the  defendant  did 
receive  such  horses  as  a  common  carrier." 
There  was  a  contest  betwixt  the  parties 
litigant  as  to  what  contract  governed  the  de- 
fendant in  the  performance  of  its  duty  as  a 
common  carrier,  to  wit,  whether  under  the 
common-law  liability,  without  any  special 
exemption  limiting  this  liability,  which,  of 
course,  would  follow  a  contract  under  the 
common  law  for  ^be  transportation  of  the 
24  head  of  stock  from  Birmingham,  Ala., 
to  Clinton,  S.  C,  by  the  Southern  Railway 
Company  itself,  or  whether  the  contract  of 
S6  S.E.-^7 


the  Ft  Scott,  Kansas  City  &  Memphis  Rail- 
road Company  governed.  This  being  the 
contest  here,  it  would  have  been  improper 
for  the  circuit  Judge  to  have  made  the 
charge  as  requested,  without  adding  his  own 
closing  words,  if  our  statute  (section  1720, 
Rev.  St)  applies  to  the  case  at  bar;  and  we 
may  remark  that  we  have  some  serious 
doubts  as  to  whether  the  defendant  has 
brought  itself  under  the  protection  of  that 
section,  for  this  reason:  That  section  says 
that  the  initial  road  shall  continue  liable  for 
the  articles  received  by  it  for  shipment  un- 
less it  is  able  to  produce  a  receipt  in  writing 
from  a  connecting  road  for  the  articles  or 
article  so  shipped.  Now.  is  the  Southern 
Railway  Company  the  initial  road,  and  has 
it  produced  a  receipt  in  writing  from  a  con- 
necting road  for  the  articles  so  shipped? 
The  articles  shipped  were  24  horses.  Has 
the  Southern  Railway  Company  produced 
a  receipt  in  writing  therefor?  Here  is  the 
paper  they  produce: 
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Now,  remembering  that  the  section  1720 
requires  a  receipt  In  writing  for  the  artlde 
or  articles,  it  may  be  asked  where  in  the  pa- 
per tendered  by  the  defendant  is  there  any  re- 
ceipt in  writing  for  24  horses?  We  see  the 
letters  ''S,"  "L,"  which  are  Interpreted  to 
mean  "Stock,"  "Loaded,"  yet  no  character  to 
show  the  stock  shipped,  or  number  thereof, 
here  appears.  Besides,  the  rery  headlines 
say,  "Dally  Report  of  All  Cars,"  and  the  re- 
ceipt is  '^or  the  above  cars.^'  (Italics  oar&) 
Might  it  not  be  stated  that  the  very  aim  of 
this  section  of  our  law  was  to  fasten  upon 
some  common  carrier  the  receipt  of  the  spe- 
dflc  article  or  articles  shipped,  by  the  produc^ 
tion  of  a  receipt  in  writing  of  such  article  or 
articles?  But,  be  this  as  it  may,  we  find  no 
error  in  this  tenth  exception  pointed  aut, 
and  it  is  oTermled. 

•  We  will  next  consider  the  11th  exception: 
'^1)  In  refusing  to  charge  the  defendant's 
request  to  charge,  to  wit,  'Where  horses  have 
been  transported  by  successive  carriers,  and 
the  proof  only  shows  that  they  were  in  good 
order  when  first  deliyered,  and  were  damaged 
when  they  reached  their  destination,  then  the 
law  presumes  that  such  damage  was  caused 
while  such  horsee  were  in  the  hands  of  the 
last  railroad  company,'  and  in  instructing  the 
Jury  that  the  whole  matter  is  a  question  of 
fact  for  you.  As  I  told  you  before,  before  yon 
can  bold  this  railroad  liable  you  must  be  satia- 
fled  by  a  preponderance  of  the  testimony  that 
the  injury,  if  any,  occurred  while  the  stock  was 
In  their  possession^  and  on  account  of  their 
negligence,  provided  you  cbnclude  they  are 
shipped  under  a  special  contract'  The  error 
t>eing,  as  it  is  respectfully  submitted,  in  in- 
structing the  Jury:  First  That  this  Is  a 
question  of  fact  for  them,  whereas,  it  is  re- 
spectfully submitted,  it  was  a  question  of  law 
for  the  court  to  instruct  the  Jury  what  is  or 
Is  not  a  presumption  of  law.  Second.  That, 
before  the  defendant  could  be  held  liable, 
they  must  be  satisfied  by  the  preponderance 
of  the  evidence  that  the  injury,  if  any,  oc- 
curred while  the  stock  was  in  the  possession 
of  the  defendant,  and  on  account  of  its  negli- 
gence, provided  the  stock  was  shipped  under 
a  special  contract;  thus  overlooking  the  prin- 
ciple or  rule  of  law  which  requires  the  plain- 
tiff to  prove  by  the  preponderance  of  the  evi- 
dence that  any  injuries  which  might  have 
been  infiicted  upon  the  horses  were  caused  by 
the  negligence  of  the  defendant,  whether  it 
receives  the  stock  under  special  contract  or 
\B  a  common  carrier."  As  to  the  first  subdi- 
rision,  we  might  ask  what  are  Juries  provided 
for.  unless  it  is  to  try  questions  of  fact?  It 
jeems  to  us  that  whenever  direct  evidence 
of  witnesses  is  Introduced,  bearing  upon  a 
disputed  question  of  fact,  presumptions, 
like  the  Arabs,  "fold  their  tents  and  steal 
away."  As  to  the  second  subdivision,  we 
think  the  circuit  Judge  in  his  charge  has  more 
than  done  his  duty  to  the  defendant  on  this 
line  of  thought.  This  exception  is  overruled. 
"(12)  In  refusing  defendant's  eleventh  request 
to  charge;    it  beUig  respectfully  submitted 


that  such  request  embodied  a  sound  rule  of 
law,  which  is  directly  i4;»pllcable  to  this  case.*' 
Here  is  the  eleventh  request,  and  what  the 
circuit  Judge  said  thereon:  "tU)  Where 
horses  have  been  transported  by  successive 
carriers^  and  the  proof  only  shows  tliat  they 
were  in  good  order  when  first  delivered,  and 
were  damaged  when  they  reached  their  des- 
tination, then  the  law  presumes  that  such 
damage  was  caused  while  such  horses  were 
In  the  hands  of  the  last  railroad  company.'  I 
refuse  to  charge  you  that  The  whole  matter 
is  a  question  of  fact  before  you.  As  I  told  you 
before,  before  you  can  hold  this  road  liable  yon 
must  be  satisfied  by  the  preponderance  of  the 
evidence  that  the  injury.  If  any,  occurred 
while  the  stodc  was  in  their  possession,  and 
on  account  of  their  negligence,  provided  you 
conclude  they  are  shipped  under  a  special 
contract"  The  circuit  Judge  was  right  Pre- 
sumptions cease  when  facts  are  proved.  It 
was  a  matter  for  the  Jury.  Let  the  exception 
be  overrtiled. 

"(18)  In  refusing  to  charge  the  defendant's 
second  request,  to  wit:  If  the  Jury  are  sat- 
isfied that  the  bill  of  lading  purporting  to 
have  been  issued  on  October  28,  1896,  by  the 
Ft  Scott  Kansas  City  &  Memphis  Railroad 
Company  to  John  8.  Tough  &  Sons  is  the 
contract  made,  as  above  stated,  for  the 
transportation  from  Kansas  City  to  Clinton, 
S.  C,  of  the  horses  described  In  the  com- 
plaint then  It  was  the  duty  of  Tough  & 
Sons,  at  their  own  risk  and  expense,  to  take 
care  of,  feed  and  water,  and  attend  to  said 
stock  while  the  same  were  in  the  stock  yards 
of  the  said  railroad  company  awaiting  ship- 
ment and  while  they  were  being  loaded, 
transported,  unloaded,  and  reloaded,  and  to 
unload  and  reload  the  same  at  feeding  and 
transfer  points,  and  wherever  the  same 
might  have  been  nnloaded  and  reloaded  for 
any  purpose  whatever;  and  the  plaintiff  can- 
not recover  any  damages  from  defendant  In 
this  case  without  proving  to  the  satisfaction 
of  the  Jury— First,  that  the  horses  In  ques- 
tion were  injured  while  in  the  possession  of 
the  defendant;  secondly,  by  proving  that 
the  injuries  were  not  caused  by  the  negli- 
gence of  John  Tough  A  Sons  to  take  care  of 
said  horses  as  they  had  contracted  to  do.  In 
other  words,  under  such  circumstances.  If 
they  exist,  the  plaintiff  cannot  recover  any 
damages  of  the  defendant  simply  by  prov- 
ing that  the  horses  were  in  good  order  in 
Kansas  City,-  before  they  were  delivered  to 
defendant  and  then  by  proring  that  they 
were  damaged  when  they  were  received  at 
Clinton,  S.  C;  but  before  he  could  recorer, 
he  must  go  further,  and  prove  that  these  in- 
juries were  not  attributable  to  the  negli- 
gence on  the  part  of  Tough  &  Sons  to  take 
care  of  said  horses  as  they  had  contracted 
to  do.'  It  being  respectfully  submitted  that 
the  defendant  had  the  right  to  have  this  re- 
quest charged,  because— First,  it  was  appli- 
cable on  the  question  of  contributory  negli- 
gence on  the  part  of  plaintiff  or  of  his  agent; 
and,  second.  If  the  bill  of  lading  was  the 
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contract,  then  the  burden  of  proving  that 
the  stock  were  not  injured  by  the  negligence 
of  the  plaintiff  or  his  agent  was,  by  the  con- 
tract, upon  the  plaintiff,  and  the  defendant 
was  entitled  to  have  the  Jury  properly  In- 
structed as  to  the  force  and  effect  of  such 
contract"  This  exception  raises  practically 
two  questions:  (1)  The  request  to  charge 
was  proper,  because  it  was  applicable  to  the 
question  of  contributory  negligence.  In  Co- 
mer V.  Railroad  Co.,  62  S.  C.  61.  29  S.  E.  637, 
this  court  held  that  eyen  if  a  plaintiff  fails 
to  feed,  water,  and  rest  his  stock  at  the  end 
of  eyery  28  hours  such  stock  is  In  a  car  for 
transportation,  and  during  transportation,  it 
is  the  dnty,  under  the  law,  of  the  railroad 
company  in  charge  of  the  same  to  so  feed, 
water,  and  rest  stock  on  board  its  cars.  (2) 
The  next  question  is  that  by  the  bill  of  lad- 
ing signed  in  Kansas  City,  Mo.,  it  devolyed 
upon  the  plaintiff  to  point  out  by  his  proof 
that  the  24  horses  were  not  injured  by  his 
acts.  The  Judge's  charge  clearly  limits  the 
liability  of  the  defendant  to  such  injuries 
as  it  inflicted.    This  exception  is  overruled. 

"(14)  Because,  in  refusing  the  defendant's 
third  request  to  charge,  to  wit:  *Where  one 
ships  live  stock  over  a  railroad,  and  con- 
tracts to  go  along  and  take  care  of  said  stock 
while  it  Is  being  transported,  loaded,  unload- 
ed«  and  fed  and  watered,  then,  under  such 
contract,  it  is  the  duty  of  such  person  to 
perform  his  part;  and  if  he  neglects  to  do 
so,  and  injuries  occur  to  saia  stock  on  ac- 
count of  such  negligence,  the  railroad  com- 
pany cannot  be  held  liable  for  any  damages 
occasioned  thereby,'— his  honor  did  not  in- 
struct the  Jury  as  to  the  force  and  effect  of 
the  bill  of  lading,  and  as  to  its  bearing  upon 
the  contributory  negligence  of  the  plaintiff." 
The  case  of  Oomer  v.  Railroad  Co.,  supra, 
disposes  of  this  ground  of  appeal.  It  is  dis- 
missed. 

"(15)  Because  the  charge  of  his  honor  was 
calculated  to  mislead  the  Jury  and  cause 
them  to  think,  under  the  law,  (1)  that  a  rail- 
road company  could  not  by  special  contract 
shift  the  burden  of  proof  from  itself  to  a 
plaintiff,  so  as  to  make  such  plaintiff,  who 
had  bound  himself  by  special  contract,  to  go 
along  and  take  care  of  live  stock;  (2)  that 
it  was  plaintiff  who  did  take  upon  himself 
the  burden  of  showing  that  any  injuries 
which  were  inflicted  upon  such  stock  while, 
en  route  were  not  caused  by  his  own  negli- 
gence falling  to  comply  with  such  contract; 
(3)  that  a  railroad  company,  which,  as  a 
common  carrier,  received  live  stock  to  be 
transported  to  a  point  beyond  its  line,  was 
an  insurer  against  any  damage  which  might 
be  Inflicted  on  said  stock  by  the  unruly  dis- 
positions of  said  stock,  or  by  the  ordinary 
Jars  and  concussions  Incident  to  the  ordi- 
nary running  and '  management  of  a  train, 
or  through  the  negligence  of  a  connecting 
line  to  which  railroad  company  had,  in  the 
performance  of  its  duty,  delivered  such  stock 
for  transportation  to  their  destination."  We 
have  reproduced,  in  effect,  the  last  exception 


<rf  the  defendant  We  must  say  that  in  the 
light  of  the  decision  of  the  court  in  Comer 
y.  Railroad  Co.,  supra,  the  defendant  is  quite 
persistent  in  making  the  same  question 
which  was  passed  upon  in  that  case.  The 
positive  testimony  of  the  plaintiff  was  that 
no  ticket  was  furnished  him  upon  the  trains 
of  the  Southern  Railway  Company.  But 
why  shonld  we  refer  to  testimony  that  is  for 
the  Jury?  As  to  the  third  subdivision,  the 
circuit  Judge  has  left  us  no  ground  to  criti- 
cise his  charge.  It  covered  the  case  admira- 
bly well.  This  exception  is  overruled.  It  la 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(68  S.  C.  152) 
LONG  V.  HUNTER  et  aL 
(Supreme  Court  of  South  Carolina.     July  9, 
1900.) 

CONTKACT— MODIFICATION—MORTGAOB  TO  SB- 
CURB  PERFORMANCE  —  PAYMENT  —  SUBSE- 
QUENT ADVERTISEMENT  OP  SECURITY  — 
WRONGFUL  SEIZURE  AND  SALE  —  SPECIAL 
DAMAGE— JOINDER  OP  ACTIONS— SUPB'ICIBN- 
CY  OP  COMPLAINT— DBMURRBR-PRrOR  RUL- 
ING—REQUESTS TO  CHARGE. 

L  Where  a  demurrer  to  a  complaint  for 
want  of  facts  was  once  overmled,  such  ruling 
was  binding,  when  it  was  renewed  on  the  sub- 
sea  uent  triaJ  before  another  judge. 

2.  Where  plaintiff  contracted  to  ship  a  stated 
amount  of  merchandise  to  defendants,  and  to 
pay  a  stipulated  sum  per  barrel  for  shortage, 
he  was  not  liable  for  such  shortage  as  was 
caused  by  following  defendants*  subsequent 
instructions  to  discontinue  an  unprof  table  por- 
tion of  the  contract. 

S.  Defendants  seised  and  sold  plaintiff's  prop- 
erty on  account  of  indebtedness,  and  thereafter 
advertised  a  sale  of  other  property  given  to 
secure  the  debt.  Held,  that  defendants  were 
liable  for  advertising  the  sale  of  the  security, 
if  the  amoun|  due  them  had  been  paid  prior 
thereto,  on  the  other  sale,  to  a  party  entitled 
to  receive  it.  since  payment  to  an  agent  is 
payment  to  the  principal. 

4.  On  an  issue  whether  plaintiff  was  liable 
for  failure  to  ship  an  agreed  amount  of  mer- 
chandise, the  court  construed  a  letter  written 
by  defendants  as  a  modification  of  the  agree- 
ment    HM,  that  a   request  to  charge  that 

{)laintifP  would  be  liable  for  tl^e  shortage  un- 
ess  defendants  made  use  of  power  over  him  to 
prevent  his  fulfilling  the  contract,  or  unless 
there  was  a  modification  of  the  contract,  was 
properly  refused,  since  the  court's  construction 
of  the  letter  made  the  question  raised  merely 
speculative. 

5.  A  reouest  to  charge  that  special  damage 
could  not  be  recovered  unless  the  facts  causing 
such  damage  were  plainly  shown  was  properl^ 
refused,  since  defendants  should  have  moved 
to  require  plaintiff  to  make  his  complaint  defi- 
nite and  certain  if  it  was  defective  in  that  re- 
spect. 

G.  Where  a  request  for  instruction  contained 
an  abstract  proposition  of  law,  not  relevant  un- 
der the  pleadings,  it  ^aa  properly  refused. 

7.  In  an  action  for  damages  for  advertising 
a  sale  of  mortgaged  property  after  the  indebt- 
edness was  satisfied,  failure  to  charge,  at  de- 
fendant's request,  that  he  had  a  right  to  make 
the  sale  if  any  part  of  the  debt,  however  small, 
remained  unpaid,  was  not  error,  where  the 
proposition  requested  was  covered  by  the  gen- 
eral charge. 

8.  Plaintiff  mortgaged  p-operty  to  defendant 
to  secure  an  advance,  anc^  contracted  therein 
to  ship  defendants  a  specified  amount  of  met- 
chandise,  and  to  pay  a  stipulated  mam  per  har^ 
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rel  for  any  shortage.  Thereafter  defendant 
wrote  plaintiff  to  discontinue  certain  work.  A 
shortage  resulted,  which  plaintiff  claimed  was 
caused  by  following  the  order.  Upon  his  refus- 
al to  pay  for  the  shortage,  defendant  seized 
and  sold  property  consigned  to  other  parties, 
and  advertised  a.  sale  of  the  security  also. 
Plaintiff  sued,  joining  four  causes  of  action: 
First,  prayini^  an  injunction  preventing  a  sale 
of  the  security;  second,  asking  damages  for 
breach  of  contract  in  ordering  discontinuance 
of  part  of  the  work;  third,  asking  damages  for 
seizing  and  selling  his  property;  fourth,  ask- 
ing damages  for  advertising  the  sale  of  the  se- 
curity. £feld,  on  demurrer,  that  the  causes  of 
action  were  properly  joined. 

9.  A  cause  of  action  alleging  that  defend- 
ants, under  a  pretended  lien,  voluntarily  seized 
and  sold  certain  merchandise  shipped  by  plain- 
tiff to  other  parties,  and  thereby  damaged  plain- 
tiff's reputation  and  credit,  stated  sufficient 
facts,  without  showing  the  value  of  the  prop- 
erty. 

10.  A  cause  of  action  alleged  that  defendants 
advertised  a  sale  of  property  mortgaged  as  se- 
curity, after  the  indebtedness  was  overpaid, 
and  tnereby  forced  plaintiff  to  raise  and  pay 
the  balance  claimed,  at  great  inconvenience. 
Heldf  that  a  demurrer  for  want  of  facts  was 
too  general,  and  was  properly  overruled. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county;  W.  C.  Benet,  Judge. 

Action  by  M.  K.  Long  against  John  H. 
Hunter  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

The  following  is  the  order  of  Judge  Al- 
drich  overruling  defendants*  demurrer  to 
the  complaint:  ''The  defendants.  Hunter, 
Pearce  &  Battey,  demurred  to  the  amended 
complaint  and  amended  supplemental  com- 
plaint herein  on  several  grounds.  After 
hearing  counsel,  ordered,  that  the  demurrer 
be  overruled.  The  first  ground  of  demurrer 
(that  several  causes  of  action  have  been  Im- 
properly united)  Is  not  well  taken,  because 
it  appears  on  the  face  of  the  complaint  that 
the  alleged  causes  of  action  (certainly  two 
of  them)  arose  out  of  the  same  transaction 
between  the  same  parties,  and  all  the  caus- 
es of  action  as  set  forth  in  the  complaint  on 
their  face  state  facts  sufficient  to  consti- 
tute causes  of  action.  I  don't  think  a  de- 
fendant can  demur  on  antagonistic  grounds; 
that  Is,  on  the  grounds  that  the  causes  of 
action  have  been  Improperly  united,  and  al- 
so raise  the  question  that  the  same  alleged 
causes  of  action  do  not  state  facts  sufficient 
to  constitute  causes  of  action.  The  demur- 
rer to  the  second  cause  of  action  Is  not  well 
taken.  It  fails  to  state  or  point  out  the 
ground  of  objection.  It  states  a  conclusion 
of  law,  and  plaintiff's  second  cause  of  ac- 
tion does,  on  Its  face,  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer to  the  third  cause  of  action  is  not  well 
taken.  The  first  ground  taken  may  show 
a  cause  for  election,  but  Is  not  a  ground 
of  demurrer.  The  second  ground  cannot  be 
sustained,  as  the  relief  is  no  part  of  the 
cause  of  action.  An  allegation  of  value 
may  be  essential  in  cases  of  conversion,  but 
not  In  this  alleged  cause  of  action.  To  take 
a  man's  property  under  certain  circumstan- 


ces may  be  injurious  to  his  credit  and  repu- 
tation, so  as  to  give  him  an  action  for  dam- 
ages, and  here  we  have  on  its  face  a  good 
cause  of  action  stated.  The  fourth  ground 
of  demurrer  Is  too  general  to  be  considered. 
It  fails  to  point  out  in  what  particular  the 
alleged  cause  of  action  Is  insufficient,  as  re- 
quired by  the  Code  and  rule  of  court  The 
demurrer  to  the  second  cause  of  action  in 
the  amended  supplemental  complaint  is 
open  to  the  same  objection,— too  general. 
The  court  has  no  guide  as  to  the  matters 
contested,  and  also  states  a  conclusion  of 
law,— as  to  the  omission  by  defendants* 
counsel  In  his  certificate  to  the  demurrer. 
I  think,  to  warrant  or  sustain  an  objection 
thereto,  the  counsel  of  plaintiff  should  have 
either  returned  demurrer  or  given  notice  of 
omission.  The  demurrer  by  the  defendants 
being  hereby  overruled  on  all  the  grounds, 
it  Is  ordered  that  defendants  have  leave  to 
serve  their  answer  herein  within  twenty 
days  from  date  of  this  order." 

I.  L.  Tobin,  for  appellants.  A.  Mclver 
Bostick  and  W.  8.  Tlllinghas^  for  respond- 
ent 

GARY,  A.  J.  The  complaint  herein  con- 
tains four  causes  of  action,  the  first  of  which 
Is  as  follows:  Paragraph  1  of  the  complaint 
alleges  the  partnership  of  the  defendants. 
Paragraph  2  alleges  that  the  plaintiff  and  J. 
G.  Smith,  then  doing  business  under  the 
firm  name  of  Long  &  Smith,  on  the  13th  of 
January,  1806,  executed  a  mortgage  In  fa- 
vor of  the  defendants  on  certain  real  and 
personal  property  therein  mentioned,  to  se- 
cure the  payment  of  $1,065.86,  to  be  ad- 
vanced to  the  said  Long  &  Smith  by  the  de- 
fenditnts  during  that  year.  The  other  para- 
graphs are  as  follows:  "(3)  That  the  said 
Smith  subsequently,  and  during  the  season 
of  1893,  withdrew  from  the  partnership  of 
the  said  Long  &  Smith;  transferred  and  de- 
livered all  his  interest  and  ownership  in  the 
said  business  and  property  of  the  partner- 
ship to  plaintiff,  the  said  M.  K.  Long.  (4) 
That  the  said  Long  &  Smith,  by  their  obliga- 
tions above  referred  to,  agreed  to  ship  said 
defendants  all  turpentine  and  rosin  manu- 
factured by  them  during  the  said  season 
of  1893,  for  sale  on  commission,  and  to  pay 
ten  cents  per  barrel  on  rosin  short  of  nine 
hundred  barrels  by  them,  and  fifty  cents 
per  barrel  on  spirits  of  turpentine  short  of 
three  hundred  barrels.  (6)  That  plaintiff 
above  named  shipped  defendants  above 
named  all  turpentine  and  rosin  manufactur- 
ed by  him  and  by  the  said  Long  &  Smith 
during  the  year  of  1803,  In  accordance  with 
contract  above  referred  to;  said  shipment 
falling  short  of  number  agreed  to  l>e  ship- 
ped as  aforesaid  by  one  hundred  and  thirty- 
seven  barrels  spirits  of  turpentine,  and 
three  hundred  and  eighty-seven  barrels  of 
rosin.  That  the  failure  on  the  part  of  plain- 
tiff to  ship  the  number  of  barrels,  both  of 
spirits  of  turpentine  and  rosin,  required  by 
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the  contract  aforesaid,  was  not  due  to  any 
default  on  his  part,  but  was  at  the  express 
order  and  direction  of  defendants  aforesaid, 
subsequently  delivered  to  him  in  the  midst 
of  the  season  of  1883,  requiring  him  to  cur- 
tail his  manufacture  and  shipments,  in 
compliance  with  which  order  and  direction 
plaintiff  greatly  reduced,  and  to  a  large  ex- 
tent discontinued,  the  manufacture  of  and 
shipment  of  turpentine  and  rosin.  '  (6)  That 
notwithstanding  the  said  plaintilTs  failure 
to  ship  the  said  promised  number,  or  more 
than  he  actually  shipped,  of  barrels  of  tur- 
pentine and  rosin,  was  the  direct  result  of 
the  said  direction  on  the  part  of  the  de- 
fendants aforesaid,  with  which  plaintiff  was 
forced  and  compelled  to  comply,  as  he  was 
dependent  on  them  for  advances  to  run  the 
business,  the  defendants  have  unjustly, 
wrongfully,  unlawfully,  and  without  right, 
charged  the  account  of  said  Long  &  Smith 
with  one  hundred  and  seven  and  *o/ioo  dol- 
lars shortage.  (7)  That  payments  were  made 
from   time   to  time  during  the   season   of 

1893,  from  the  proceeds  of  sales  of  ship- 
ments as  aforesaid,  by  said  plaintiff,  and 
applied  to  said  indebtedness;  leaving  a  bal- 
ance due  on  said  Indebtedness  by  said 
plaintiff  to  defendants  aforesaid  at  that 
time,  to  wit,  the  close  of  the  season  of  1893, 
of  only  seventy-two  and  »»/ioo  dollars,  not 
Including  the  charge  of  one  hundred  and 
seven  and  >Vioo  dollars  shortage  unjustly, 
wrongfully,  and  unlawfully  charged  as 
aforesaid,  as  shown  by  the  within  state- 
ments of  account  furnished  by  defendants  to 
plaintiff,  and  by  their  acknowledgments 
and  admisslona  to  him.  (8)  That  after- 
wards, and  some  time  during  the  year  of 

1894,  the  defendants  aforesaid  seized  and 
caused  to  be  sold  in  the  city  of  Savannah, 
Georgia,  seven  barrels  of  spirits  turpentine 
and  eight  barrels  of  rosin,  of  the  value,  re- 
spectively, of  ninety-six  dollars  and  sixteen 
dollars,  the  property  of  plaintiff,  and  have 
failed  and  refused  to  account  in  any  way 
to  plaintiff  for  proceeds  or  value  of  the  said 
seizure  and  sale,  and  have  not  even  cred- 
ited the  same,  or  any  part  thereof,  on  the 
balance  claimed  by  them  on  the  mortgage 
deed  aforesaid,  although  plaintiff  owed  de- 
fendants no  other  debt  than  as  aforesaid.  (0) 
That  said  plaintiff,  from  the  proceeds  of  his 
shipments  of  turpentine  and  rosin  as  afore- 
said, and  for  the  value  of  the  turpentine 
and  rosin  seized  and  sold  by  the  defendants 
as  aforesaid  in  Savannah,  Georgia,  has  over- 
paid the  aforesaid  mortgage  indebtedness  to 
the  defendants  by  the  sum  of  thirty-six  dol- 
lars, and  defendants  are  Justly  indebted  to 
him  in  the  sum  of  thirty-six  dollars,  with 
interest  on  same.  (10)  That  notwithstand- 
ing said  mortgage  has  been  paid  in  full  and 
overpaid  as  aforesaid,  and  subsequent  to 
the  seizure  and  sale  of  plaintilTs  property, 
set  forth  in  paragraph  8,  above,  during  the 
month  of  November,  1894,  defendants,  by 
▼irtue  of  a  power  of  sale  contained  in  the 
mortgage  herein  set  forth,  advertised  and 


are  advertising  for  sale  at  public  outcry  at 
Hampton  court  house,  in  said  county  and 
state  of  South  Carolina,  on  the  first  Monday 
in  December,  the  same  being  sales  day  of 
the  present  year  (18W),  the  above-described 
property  of  plaintiff,  covered  by  the  said 
mortgage,  to  satisfy  balance  claimed  by 
them  on  the  debt  secured  thereby.  (11)  That 
a  sale  of  plaintiff's  property,  under  power 
I  as  aforesaid,  before  an  adjudication  and  Ju- 
I  dicial  determination  of  their  accounts  and 
claims  between  plaintiff  and  defendants, 
would  greatly  embarrass  and  would  work 
an  Irreparable  injury  and  loss  to  him  in  the 
event  that  anything  at  all  should  be  ad- 
Judged  due  on  said  mortgage.  (12)  That 
plaintiff  is  ready  and  willing,  in  the  event 
that  any  amount  at  all  should  be  adjudged 
to  defendants,  to  pay  the  same,  and  re- 
deem his  property,  which  is  worth  consider- 
able more  than  the  amount  claimed  by  de- 
fendants, and  not  less  than  seven  hundred 
dollars." 

Second  Cause  of  Action.  After  alleging 
the  facts  hereinbefore  mentioned  as  to  tbe 
partnership  of  the  plaintiff  with  J.  O.  Smith, 
and  the  withdrawal  of  Smith  therefrom;  also, 
the  facts  as  to  the  partnership  between  the 
defendants,  and  the  facts  relative  to  the  ex- 
ecution of  the  mortgage  hereinbefore  men- 
tioned,—the  plaintiff  makes  the  following  al- 
legations in  his  second  cause  of  action:  "(3) 
That,  subsequent  to  the  withdrawal  of  said 
Smith  as  aforesaid,  the  plaintiff  herein  was 
notified,  directed,  and  ordered  by  the  said 
defendants.  In  the  midst  of  the  season  of 
1893,  to  cease  working  any  but  first  or  virgin 
boxes  in  this  business  as  a  manufacturer  and 
shipper  of  turpentine  and  rosin,  which  plain- 
tiff did,  to  his  great  loss  and  damage,  as  a 
large  number,  to  wit,  about  forty  thousand, 
of  his  boxes  were  of  the  prohibited  class,  and 
plaintiff's  manufacture  of  both  turpentine 
and  rosin  was  greatly  curtailed  thereby.  (4) 
That,  plaintiff  was  forced  and  compelled  to 
comply  with  the  said  order  of  defendants  at 
all  costs;  he  being  absolutely  dependent  up- 
on them  for  the  advances  In  money  and  sup- 
plies agreed  to  be  advanced  by  defendants 
and  necessary  to  carry  on  his  said  business, 
and  bound  by  the  contract  aforesaid  to  make 
all  shipments  for  the  year  to  the  said  de- 
fendants, which  contract  rendered  it  impos- 
sible for  plaintiff  to  transfer  his  business  at 
the  time  to  other  commission  merchants,  or 
elsewhere  obtain  the  necessary  advances  to 
run  the  business.  (5)  That  this  order  on  the 
part  of  the  defendants  was  never  authorized 
or  willingly  acquiesced  in  by  plaintiff,  but 
was  simply  obeyed  by  him  through  necessity, 
as  aforesaid,  thereby  Inflicting  upon  him, 
wrongfully,  unjustly,  unlawfully,  loss  and 
damage  in  money,  labor,  and  crude  turpen- 
tine abandoned  and  wasted,  to  the  value  or 
amount  of  four  hundred  dollars." 

Third  Cause  of  Action.  The  first  para- 
graph of  this  cause  of  action  alleges  the  part- 
nership of  the  defendants.  The  other  alle- 
gations are  as  follows:    *\2)  That  during  thf 
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year  of  1894,  in  the  city  of  Savannah,  Georgia, 
the  defendants  above  named  unjustly,  un- 
lawfully, and  without  right  or  authority 
whatsoever,  seized  and  caused  to  be  sold  sev- 
en barrels  spirits  of  turpentine  and  eight 
barrels  of  rosin,  the  property  of  plaintiffs, 
shipped  by  him  to  other  parties  for  sale  on 
plaintilTB  account,  under  a  pretended  lien 
or  claim  over  the  same  on  the  part  of  the 
said  defendants.  (3)  That  plaintiff  was  dam- 
aged by  said  seizure  and  sale,  in  the  diver- 
sion of  the  proceeds  thereof  from  his  busi- 
ness, and  in  the  injury  to  his  reputation  for 
honesty  and  fair  dealing,  and  consequently 
to  his  credit,  which  made  It  impossible  for 
him  to  continue  to  obtain  the  necessary  ad- 
vances to  run  his  business  as. a  manufactur- 
er and  shipper  of  turpentine  and  rosin  (the 
said  seizure  and  sale  being  a  matter  of  pub- 
lic and  general  notoriety),  to  the  amount  of 
three  hundred  dollars.*' 

Fourth  Cause  of  Action.  Paragraph  1  is 
the  same  as  that  mentioned  in  the  preceding 
cause  of  action.  The  other  allegations  are  as 
follows:  "(2)  That  in  the  month  of  Novem<i 
ber,  18M,  defendants  above  named  unjustly, 
wrongfully,  and  unlawfully,  and  without  right 
or  authority,  by  virtue  of  a  power  of  sale 
contained  In  mortgage  previously,  to  wit,  In 
the  year  1893,  executed  to  defendants  by 
the  firm  of  Long  &  Smith,  of  which  firm 
plaintiff  was  at  the  time  a  member  (the  said 
mortgage  having  been  satisfied  and  paid  in 
full),  advertised  and  are  advertising  for  sale 
at  public  outcry  at  Hampton  C.  EL,  South 
Carolina,  on  the  first  Monday  in  December 
of  said,  year  of  1894  (the  same  being  sales 
day),  real  and  personal  property  of  plaintiff 
to  satisfy  a  pretended  balance  claimed  by 
said  defendants  on  said  mortgage  debt.  (3) 
That  plaintiff  has  been  damaged,  by  the 
aforesaid  unauthorized  and  unlawful  act  of 
defendants.  In  his  reputation  and  credit,  and 
thereby  hampered  and  damaged  in  his  busi- 
ness as  a  manufacturer  and  shipper  of  tur^ 
pentlne  and  rosin.  In  the  amount  of  three 
hundred  dollars." 

The  amended  supplemental  complaint, 
omitting  the  first  cause  of  action,  to  which 
the  defendants  did  not  Interpose  a  demurrei; 
is  as  follows:  '*The  plaintiff  above  named, 
for  an  amended  supplemental  complaint, 
herein  alleges:  *  *  *  For  a  second  cause 
of  action:  (1)  That  subsequent  to  the  com- 
mencement of  this  action,  and  the  various 
transactions  set  forth  In  the  original  com- 
plaint herein,  the  defendants  named  also  in 
said  complaint  to  wit,  John  H.  Hunter,  Wm. 
K.  Pearce,  and  Frank  0.  Battey,  co-partners 
doing  business  under  the  firm  name  of  Hun- 
ter, Pearce  &  Battey,  proceeded  to  advertise, 
and  were  about  to  sell,  pursuant  to  adver- 
tisement mentioned  In  the  original  complaint 
herein,  the  property  of  the  plaintiff  described 
in  said  complaint,  which  Is  hereby  referred 
to  an4  made  a  part  of  this  amended  supple- 
mental complaint,  and  thereby  forced  plain- 
tiff herein  (the  injunction  prayed  for  in  the 
original  complaint  having  been  refused)  to 


raise  and  pay  over  the  balance  claimed  by 
them  upon  the  mortgage  set  oat  in  the  orig- 
inal complaint,  to  wit,  a  mortgage  executed 
by  the  firm  of  Long  &  Smith,  of  which  plain- 
tiff was  at  the  time  of  execution  thereof  a 
member,  although  the  said  mortgage  had 
been  paid  In  full  and  overpaid,  as  shown  In 
the  original  complaint,  to  which  said  pay- 
ment, made  under  protest,  plaintiff  was  com- 
pelled 111  order  to  preserve  the  status  of  his 
property  pending  a  Judicial  determination  In 
this  action  of  the  state  of  accounts  between 
parties  hereto.  (2)  That  the  plaintiff  was  un- 
justly, wrongfully,  unlawfully  compelled  by 
the  aforesaid  unjust  and  unauthorised  S^^t 
and  attempt  on  the  part  of  the  defendants 
aforesaid.  In  the  manner  aforesaid,  to  raise 
a  considerable  sum  of  money  to  stop  said 
sale,  at  great  Inconvenience,  trouble,  and 
expense  to  himself,  to  wit,  loss  of  time  from 
his  business,  worry  of  mind,  trouble  and  ex- 
pense of  executing  securities  and  borrowing 
money,  loss  of  capital  necessary  to  his  busi- 
ness, and  consequent  embarrassment  tliere- 
to,  to  his  damage  of  one  hundred  dollars.** 

The  Jury  rendered  a  verdict  In  favor  of 
plaintiff  of  1611.44.  The  defendants  appeal- 
ed upon  the  following  exceptions:  "The  pre- 
siding Judge  committed  error  of  law:  Bx.  1. 
In  overruling  defendants'  demurrer  to  the 
second  cause  of  action  In  the  complaint,  on 
the  grounds  stated  therein,— that  the  same 
does  not  state  facts  sufiQclent  to  constJtnte  a 
cause  of  action.  Bx.  2.  In  overruling  de- 
fendants' demurrer  to  the  fourth  cause  of 
action  stated  In  the  complaint,  on  the  ground 
stated  therein,— that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Bx.  3.  In  charging  the  Jury  that  'if 
the  shortage  of  three  hundred  and  eighty- 
seven  barrels  of  rosin,  and  the  one  hundred 
and  thirty-seven  barrels  of  turpentine,  was 
caused  because  Long  did  not  work  the  old 
boxes,  he  could  not  be  held  responsible  for 
any  loss  to  the  other  side,  because  he  and 
the  other  side  had  agreed  not  to  work  the 
old  boxes';  there  being  nothing  in  the  letter 
referred  to  from  the  defendants  to  the  plain- 
tiff, containing  the  alleged  agreement  be- 
tween the  parties,  which  could  be  construed 
into  anything  more  than  a  recommendation 
from  a  factor  In  the  market  to  his  customer 
to  ship  a  better,  a  different  quality  of  mate- 
rial, for  the  customer's  advantage  alone.  Bx. 
4.  In  charging  the  Jury,  'If  when  Long's 
property  was  advertised  in  Hampton,  and 
this  two  hundred  and  forty-three  dollars  was 
collected,  if  at  that  time  the  money  was 
paid  by  knocking  off  of  this  account,  and 
paid  by  collection  in  Hampton  [Savannah], 
the  defendant  Hunter  had  no  right  to  collect 
anything  more,  and,  if  thereby  Long  has 
been  damaged,  he  Is  liable,'  whereas  It  is 
submitted,  as  matter  of  law,  that  the  de- 
fendants had  the  right  at  any  time  after  the 
debt  became  due,  and  prior  to  receipt  by  him 
of  the  amount  due  thereon  from  the  court 
In  Savannah,  and  the  plaintiff  in  Hampton, 
which  occurred  about  the  same  time,  to  wit. 
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sales  day  in  December,  IS&i,  to  advertise  the 
land  for  sale  under  the  mortgage.  Ex.  5.  In 
allowing  proof  of  special  and  speculative 
damage  to  go  to  the  Jury  under  the  allega- 
tions of  the  fourth  cause  of  action  on  the 
amended  complaint  and  the  last  cause  of 
action  in  the  supplemental  complaint,  over 
the  objection  of  the  defendants*  attorney. 
Ex.  6.  In  refusing  to  charge  the  Jury,  as 
requested  by  the  defendants,  as  follows,  in 
the  third  request  to  charge:  'That  the  let- 
ter of  the  defendants  does  not  change  or 
modify  the  contract  aa  to  quantity  of  tur- 
pentine and  rosin  the  plaintiff  agreed  to  ship 
to  the  defendants,  but  simply  expresses  the 
wishes  of  the  defendants,  considering  the 
welfare  of  the  plaintiff,  that  the  plaintiff 
would  stop  chipping  old  boxes,  and  chip  no 
other  but  virgin  timber,  and  the  scrape 
from  the  old  boxes.'*  Ex.  7.>  In  refusing  to 
charge  the  Jury  as  requested  by  the  defend- 
ants in  their  fourth  request  to  charge:  'That 
unless  the  plaintiff  was  so  under  the  influ- 
ence or  control  of  the  defendants  that  he 
was  not  possessed  of  free  agency  in  the  mat- 
ter, and  the  defendants  made  use  of  their 
power  in  such  a  way  as  to  prevent  him  from 
shipping  the  number  of  barrels  of  turpentine 
agreed  on,  or  unless  there  was  some  change  in 
the  contract,  In  whole  or  in  part,  with  refer- 
ence to  payment  for  nonshipments,  the  plain- 
tiff is  bound  by  his  contract,  and  the  de- 
fendants have  the  right  to  maj^e  the  charge 
against  him  for  nonshipment  provided  in  the 
agreement'  Ex.  8.  In  refusing  to  charge  the 
Jury  as  requested  by  the  defendants  in  their 
fifth  request  to  charge:  That,  where  an  at- 
tempt is  made  to  prove  special  damages,  the 
facts  evidencing  such  damage  must  be  so 
described  and  pointed  out  that  the  defend- 
ants may  have  such  information  in  regard 
to  the  same  as  to  enable  them  to  intelligent- 
ly investigate  and  inquire  into  the  truth  or 
falsity  thereof;  and,  unless  the  proof  of  such 
damage  is  sufficiently  specific  as  to  furnish 
the  information  for  such  inquiry  or  informa- 
tion, the  Jury  cannot  consider  such  testimo- 
ny.' Ex.  9.  In  refusing  to  charge  the  Jury 
as  requested  by  the  defendants  in  the  sev- 
enth request  to  charge:  'The  proof  of  mere 
advertisement,  without  seizure,  of  another's 
property,  under  a  power  contained  In  a  mort- 
gage, in  good  faith,  for  the  purpose  of  enfor- 
cing the  collection  of  a  debt  which  the  mort- 
gagee honestly  believes  to  be  due  and  secur- 
ed by  the  same,  will  not  sustain  an  action 
for  damages  for  injury  to  reputation  and 
credit'  Ex.  10.  In  refusing  to  charge  the 
Jury  as  requested  by  the  defendants  in  the 
eighth  request  to  charge:  That  if  any 
amount,  however  small,  was  due  on  the 
mortgage  debt,  which  the  plaintiff  refused 
to  pay,  the  mortgagee  had  the  right  to  ad- 
vertise and  sell  the  property  to  enforce  col- 
lection of  the  same.'  Ex.  11.  In  allowing 
plaintiff  to  testify,  against  the  objection  of 
the  defendants,  that  in  consequence  of  not 
receiving  that  one  hundred  dollars  from 
Gregg,  Jones  &  Wood,  he  was  Injured  in  his 


reputation  and  credit  Ex.  12.  Defendants 
except  to  the  order  of  Judge  Aldrlch  in  over^ 
ruling  the  demurrer  of  the  defendants  that 
several  causes  of  action  are  improperly  unit- 
ed in  the  complaint  Ex.  13.  Defendants 
except  to  the  order  of  Judge  Aldrich  over^ 
ruling  defendants'  demurrer  to  plaintiff's 
second  cause  of  action.  Ex.  14.  Defendants 
except  to  order  of  Judge  Aldrich  overruling 
defendants'  demurrer  to  plaintiff's  third 
cause  of  action.  Ex.  15.  Defendants  except 
to  order  of  Judge  Aidrlch  in  overruling  de- 
fendant's demurrer  to  plaintiff's  second  cause 
of  action  stated  in  amended  supplemental 
complaint  Ex.  16.  Defendants  except  to  <^ 
der  of  Judge  Aldrich,  in  tha4:,  if  the  ruling 
of  the  court  was  correct  that  the  demurrers 
were  inconsistent  and  would  not  stand  to- 
gether, the  defendants  should  have  been  al- 
lowed to  elect  which  they  should  rely  upon, 
and  the  court  should  not  have  passed  upon 
said  demurrers  until  after  such  election  or 
refusal  to  elect" 

The  respondent's  attorneys  served  the  fol- 
lowing notice:  "Please  take  notice  that  up- 
on appeal  herein  plaintiff  (respondent)  will 
urge  that  the  Judgment  of  the  court  below, 
and  the  rulings  of  his  honor.  Judge  Gage, 
especially  as  to  the  demurrers  to  the  various 
causes  of  action,  be  sustained,  not  only  up- 
on the  grounds  mentioned  in  the  proceedings 
herein  by  his  honor,  but  also  upon  the  ad- 
ditional grounds  that  said  demurrers  had 
already  been  passed  upon  and  overruled  by 
Judge  Aldrich,  and  the  same  are  res  Judi- 
cats." 

The  appellants',  attorney  argued  only  four 
of  the  foregoing  exceptions.  We  will  dis- 
cuss the  exceptions  In  regular  order: 

Exceptions  1  and  2.  This  case  was  first 
heard  by  Judge  Aldrich,  who  ruled  that  the 
demurrer  to  the  fourth  cause  of  action  was 
too  general  to  be  considered,  and  that  the 
demurrer  to  the  second  cause  of  action  in  the 
supplemental  complaint  was  open  to  the 
same  objection,  as  they  failed  to  point  out  In 
what  particulars  the  alleged  causes  of  ac- 
tion were  Insufiiclent  This  ruling  was  bind- 
ing on  Judge  Gage,  and  he  did  not  err  in 
overruling  the  said  demurrers.  Turner  v. 
Association,  61  &  O.  83,  27  S.  E  947;  Cartin 
V.  Railroad  Co.,  43  S.  C.  221,  20  S.  E.  979; 
Kerchner  v.  Singletary,  15  S.  C.  535. 

Exception  8.  The  record  contains  the  fol- 
lowing, in  the  presiding  Judge's  charge  to  the 
Jury,  to  wit:  "Long  says  that  on  the  22d 
day  of  August  1893,  he  wrote  this  letter. 
Here  It  Is:  'We  received  a  notice  from  a 
meeting  of  the  Naval  Stores  Association, 
through  you,  urging  all  operators  to  stop 
work  on  all  turpentine  boxes,  except  virgin, 
on  or  before  the  26th  of  August  You  will 
please  let  me  know  by  return  mall  what 
you  want  me  to  do  in  regard  to  the  matter, 
as  I  am  at  a  loss  to  know  what  to  do.' 
Long  wrote  that  letter  to  Hunter.  It  is  dat- 
ed the  22d  day  of  August  On  tiie  24£h  day 
of  August,  Hunter  writes  back  this  letter  to 
Long:    'Replying  to  your  favor  of  the  22ad 
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instant,  beg  to  say,  as  there  is  no  money  to 
you  in  working  old  boxes  at  the  price  that 
spirits  and  rosin  are  now  bringing,  we  want 
yon  to  stop  chipping  your  old  boxes  and  com- 
mence at  once  to  take  off  your  scrape.*  Now, 
gentlemen,  as  I  told  you  in  the  start,  the  re- 
lationship between  these  two  parties  was  fix- 
ed and  covered  by  this  contract.  When  two 
parties  meet  and  enter  into  a  contract,  it 
takes  two  parties  to  change  that  contract 
If  one  undertakes  to  change  it,  he  breaks  the 
contract  Now,  what  do  these  letters  mean? 
Long  and  Hunter  made  the  contract,  and 
Long  and  Hunter  have  the  right  to  modify 
the  contract  or  add  anything  to  it  Now,  I 
charge  you—  I  can  charge  you  this,  be- 
cause these  letters  are  in  writing,  and  I  can 
see  It  In  black  and  white;  and  the  law  says 
I  can  charge  you  on  what's  in  writing,— can 
explain  it  to  you  and  construe  It  They 
mean,  as  I  construe  it  that  Long  and  Hun- 
ter undertook  to  modify,  or,  more  properly, 
to  add  to,  the  contract  they  had  made,  and 
they  agreed  this  between  themselves.— that, 
at  least  no  more  old  boxes  should  be  worked 
in  1893;  and  they  agreed  that  only  virgin 
boxes  should  be  worked  after  the  2Gth  of 
August  Now,  I  charge  you,  this  shortage 
of  rosin  and  turpentine,  to  wit  if  the  three 
hundred  and  eighty-seven  barrels  of  rosin, 
and  the  hundred  and  thirty-seven  barrels  of 
spirits  of  turpentine,  of  1893,  was  caused  be- 
cause Long  did  not  work  the  old  boxes,— if 
It  was  caused  because  he  didn't  work  the 
old  boxes—  I  told  you  he  had  a  right  not 
to  work  the  old  boxes,  because  he  and  the 
other  side  agreed,  and  he  can't  be  held  re- 
sponsible for  any  loss  to  the  other  side,  be- 
cause he  and  the  other  side  agreed  not  fo 
work  the  old  boxes.  So  much  for  these  two 
Items  (sixty-eight  dollars  and  fifty  cents 
and  thirty-eight  dollars  and  seventy  cents) 
charged  against  Long."  This  court  sees  no 
error  in  the  presiding  judge's  construction  of 
said  letters. 

Exception  4.  If  the  amount  due  by  the 
plaintiff  to  the  defendants  had  been  paid  to 
a  person  having  the  right  to  receive  It  for 
the  defendants,  they  did  not  have  the  right  to 
advertise  his  property  for  sale.  Payment  of 
money  to  an  agent  authorized  to  receive  It 
la  equivalent  to  payment  to  the  principal, 
even  if  it  never  reaches  his  hands. 

Exception  6.  Waiving  the  objection  to  this 
exception  as  being  too  general  for  considera- 
tion, we  have  failed  to  find  in  the  record  any 
facts  upon  which  it  can  be  properly  pred- 
icated. 

Exception  6.  This  exception  is  disposed  of 
by  what  has  already  been  said  In  considering 
the  third  exception. 

Exception  7.  The  circuit  judge  construed 
the  letter  to  be  a  modification  of  the  orig- 
inal contract  and  this  rendered  merely  spec- 
ulative the  question  raised  by  said  excep- 
tion. 

Exception  8.  If  the  pleadings  were  defec- 
tive and  insufficient  the  defendants'  remedy 
was  by  motion  to  require  the  plaintiff  to 


make  his  allegations  definite  and  certain,  biit 
not  by  a  request  to  charge. 

Exception  9.  The  request  contained  an  ab- 
stract proposition  of  law,  as  it  was  not  re- 
sponsive to  the  Issues  made  by  the  pleadings. 

Exception  10.  Although  the  circuit  judge 
did  not  specifically  charge  as  requested,  the 
proposition  contained  therein  was  neverthe- 
less embraced  In  his  general  charge. 

Exception  11.  We  fall  to  find  in  the  record 
any  facts  to  which  the  exception  could  prop- 
erly be  referred. 

Exception  12.  This  court  Is  satisfied  wltfi 
the  reasons  assigned  by  Judge  Aldrich  in 
overruling  the  demurrer. 

Exceptions  13, 14,  and  15.  Waiving  the  ob- 
jection to  these  exceptions  that  they  are  too 
general  to  be  considered,  we  fail  to  discover 
any  error  on  the  part  of  Judge  Aldrich  in 
overruling  the  demurrers. 

Exception  16.  There  were  other  grounds 
upon  which  Judge  Aldrich  overruled  the  de- 
murrers, and,  as  they  are  satisfactory  to  us, 
^he  exception  cannot  be  sustained,  even  con- 
ceding that  one  of  the  reasons  assigned  5y 
him  was  erroneous.  It  Is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 

98  8.  C.  269) 

Ex  parte  NEAL  LOAN  &  BANKING  GO. 

LANAHAN  et  at  v.  BAILEY  LIQUOR  CO. 

(Supreme  Court  of  South  Carolina.     July  20, 

1900.) 

APPEAL  AND  ERROR— APPELLANT  NOT  PARTY 
IN  INTEREST— INTOXICATING  LIQUORS— DIS- 
PENSARY LAW— SALE— WHO  MAY  QUESTION- 
ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDIT- 
ORS. 

1.  An  exception  to  instructionB  will  not  be 
considered  when  it  appears  that  the  objecting 
party  has  no  interest  in  the  property  in  contro- 
versy. 

2.  The  question  of  the  validly  of  a  sale  of 
intoxicating  liquors  situated  in.  South  Carolina, 
on  the  ground  of  their  contraband  nature,  can 
be  raised  onlv  by  the  state. 

8.  A  bill  of  sale  of  all  of  one's  property  in  the 
state  of  South  Carolina,  made  on  valid  oonsid* 
eration,  is  not,  in  effect,  an  assignment  for  the 
benefit  of  creditors. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;   R.  O.  Watts,  Judge. 

Attachment  by  William  Lanahan  &  Son 
against  the  Bailey  Liquor  Company.  The 
Neal  Loan  &  Banking  Company  claimed  part 
of  the  attached  property,  as  owner.  From  a 
Judgment  for  claimant  on  an  Issue  framed 
to  determine  the  ownership  of  the  property, 
plaintiffs  appeal.    Affirmed. 

Ansel,  Cothran  &  Cothran,  for  appellants. 
Jos.  A.  McCoUough,  for  respondent 

POPE,  J.  The  Bailey  Liquor  Company, 
whose  domicile  is  In  the  state  of  Georgia,  be- 
came indebted  to  William  Lanahan  &  Son 
(a  firm  doing  business  in  the  city  of  Balti- 
more, Md.)  for  about  $1,575;  and,  having 
failed  to  pay  that  debt  or  any  part  thereof, 
said  Lanahan  &  Son  began  suit  against  the 
said  the  Bailey  Liquor  Company  to  recover 
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the  said  $1,575,  in  the  court  of  common  pleaa 
for  Abbeyille  county,  in  the  state  of  South 
Carolina,  in  which  county  the  said  Bailey 
Liquor  Company  had  some  liquors,  of  value; 
and,  as  incident  to  said  suit,  the  said  Lanahan 
&  Son  sued  out  a  writ  of  attachment  on  the 
10th  day  of  November,  1897,  under  which  F. 
W.  R.  Nance,  Esq.,  as  the  sheriff  of  said  Ab- 
beville county,  seized  the  liquor  belonging  to 
the  Bailey  Liquor  Company.  But  on  the  11th 
day  of  November,  1897,  the  Neal  Loan  & 
Banking  Company,  of  Atlanta,  Ga.,  gave  a 
notice  in  writing  to  said  F.  W.  R.  Nance, 
Esq.,  as  said  sheriff,  that  all  the  Interest  and 
estate  of  the  Bailey  Liquor  Company  in  the 
liquors,  etc.,  attached  by  him  in  Abbeville 
had  been  conveyed,  for  full  value,  to  the  said 
Neal  Loan  &  Banking  Company,  which  said 
company  was  the  legal  owner  thereof.  A 
motion  was  made  by  the  Bailey  Liquor  Com- 
pany to  dissolve  the  attachment  sued  out  by 
Lanahan  &  Son.  This  motion  was  finally 
granted  by  the  supreme  court  of  this  state. 
See  Lanahan  v.  Bailey,  58  S.  C.  489,  31  S.  E. 
332.  After  the  remittitur  reached  the  circuit 
court  for  Abbeville,  S.  C  the  Neal  Loan  & 
Banking  Company  applied  to  the  presiding 
judge  of  the  court  of  common  pleas  for  Abbe- 
ville county,  S.  C,  for  an  order  framing  an 
issue  as  to  the  ownership  of  these  liquors. 
William  Lanahan  &  Son  alone  contested  this 
ownership.  On  the  3d  October,  1899,  Judge 
B«me8t  Gary  directed  the  following  issue  to 
be  tried  by  a  jury:  "Was  the  Neal  Loan 
&  Banking  Company  the  owner  of  and  enti- 
tled to  tbe  property  attached  in  this  case,  at 
the  time  of  attachment?"  On  the  6th  day  of 
April,  1900,  this  issue  came  on  for  trial  be- 
fore his  honor.  Judge  Watts,  and  a  jury.  Tes- 
timony was  submitted  by  the  Neal  Loan  & 
Banking  Company,  through  several  witnesses, 
showing  that,  for  a  bona  fide  indebtedness, 
the  Bailey  Liquor  Company  conveyed  to  the 
loan  and  banking  company  the  liquors  In  ques- 
tion, which  sale  was  evidenced  by  an  Instru- 
ment in  writing  executed  in  the  presence  of 
witnesses  in  the  city  of  Atlanta,  in  the  state 
of  Georgia.  At  the  conclusion  of  the  testi- 
mony it  was  agreed  by  counsel  on  both  sides 
that  the  verdict  of  the  jury  should  be  made 
under  the  direction  of  the  court  Then  Judge 
Watts  said  to  the  jury,  "Well,  I  instruct  you, 
gentlemen,  to  write  the  word  *Yes'  to  that 
question  now."  It  was  thus  determined  that 
such  liquors  were  the  property  of  the  Neal 
Loan  &  Banking  Company.  William ,  Lana- 
han &  Son  were  not  satisfied  with  this  result 
They  have  appealed  on  tbe  following  grounds: 
"Exceptions:  The  defendants  except  to  the 
ruling  and  charge  of  the  presiding  Judge  on 
the  trial  of  this  case  upon  the  following 
grounds:  (1)  Because  his  honor  erred  In  hold- 
ing that  the  bill  of  sale  Introduced  in  evidence 
carried  the  title  to  the  property  to  the  Neal 
Loan  &  Banking  Company,  and  instructing  the 
Jury  to  answer  the  Issue,  'Yes.'  (2)  Because, 
the  liquors  alleged  to  have  been  conveyed 
being  within  the  limits  of  this  state,  and  this 
court  having  held  In  the  case  of  Lanahan 


V.  Bailey,  53  S.  C.  489,  31  S.  E.  332,  that  liq- 
uors shipped  into  this  state  to  be  sold  in  orig- 
inal packages  cannot  be  attached  and  sold 
by  the  sheriff  in  satisfaction  of  a  debt  (the 
dispensary  law  not  allowing  any  one  to  sell 
but  a  county  dispenser),  his  honor  erred  in 
holding  that  the  title  to  the  Uquor  attached 
In  this  case  passed  to  the  Neal  Loan  &  Bank- 
ing Company  by  the  bill  of  sale  introduced. 
(3)  Because,  this  court  having  held  in  the 
case  of  Lanahan  ▼.  Bailey,  supra,  that  when 
liquors  were  shipped  into  this  state,  as  in  this 
case,  it  was  unlawful,  and  the  liquor  contra- 
band and  subject  to  seizure  by  the  state,  his 
honor  erred  in  charging  the  jury  to  answer  in 
the  affirmative.  (4)  Because,  the  bill  of  sale 
put  in  evidence  being  a  conveyance  of  all  the 
property  of  the  Bailey  Liquor  Company,  it 
was,  in  effect,  an  assignment  with  a  prefer- 
ence in  favor  of  the  Neal  Loan  &  Banking 
Company,  and  therefore  void;  and  his  honor 
erred  in  holding  that  It  passed  the  title  to  the 
liquors  to  said  Neal  Loan  &  Banking  Com- 
pany, and  hence  erred  in  directing  the  Jury 
to  answer  the  Issue  in  the  afiSrmative.  (5) 
Because,  this  court  having  held  in  the  case  of 
Lanahan  v.  Bailey,  supra,  that  'the  statute, 
in  ito  efforts  to  prevent  the  mischief  arising 
from  the  illegal  use  and  possession  as  afore- 
said, had  even  gone  to  the  extent  of  declaring 
null  and  void  all  obligations  contracted  In 
sale  thereof,'  his  honor  erred  in  ruling  that 
the  title  under  the  bill  of  sale  put  in  evidence 
passed  the  title  to  the  Neal  Loan  &  Banking 
Company,  and  also  erred  in  directing  the  Jury 
to  find  the  issue  in  tbe  affirmative.** 

As  to  the  first  exception,  we  do  not  see  that 
the  circuit  judge  was  guilty  of  any  error.  In 
the  first  place,  what  concern  is  it  of  Lanahan 
&  Son  to  protect  the  property  of  the  Bailey 
Liquor  Company?  Certainly,  although  the 
Bailey  Liquor  Company  is  a  party  to  this  ac- 
tion, we  have  yet  to  learn  that  any  objection 
to  the  claim  of  the  Neal  Loan  &  Banking 
Company  has  been  made  by  it  Certain  it  is 
that  Lanahan  &  Son  are  not  the  owners  of 
this  property,  for  their  attempted  lien  was  up 
set  by  this  court  See  53  S.  C.  489,  31  S.  B 
332. 

As  to  the  second  exception,  we  do  not  see 
how  the  purposes  of  the  Neal  Loan  &  Bank- 
ing Company  as  to  these  liquors  can  here  be 
brought  in  question  by  Lanahan  &  Son.  They 
do  not  represent  tbe  state  of  South  Carolina, 
or  any  of  its  municipalities.  They  are  citi- 
zens of  Maryland.  And  this  view  disposes  of 
the  third  exception,  also. 

As  to  the  fourth  exception,  we  will  say  that 
we  do  not  regard  the  instrument  executed  by 
the  Bailey  Liquor  Company  to  the  Neal  Loan 
&  Banking  Company  as  an  assignment,  in  the 
light  of  our  South  Carolina  laws  governing 
assignments.    It  was  a  sale  outright 

Lastly,  as  to  the  fifth  exception,  we  must 
say  that  we  cannot  view  with  approval  the 
solicitude  manifested  by  Lanahan  &,  Son,  who 
are  liquor  dealers  themselves,  as  to  a  viola- 
tion of  the  dispensary  law  of  the  state  of 
South  Carolina  rendering  null  and  void  any 
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obligations  contracted  in  the  sole  of  liquors. 
It  is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 
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AIXEN  ▼.  PETTY  et  aL 

(Supreme  Court  of  South  Carolina.     July  10» 

1900.) 

BILLS  AND  NOTES-USURIOUS  INTBREST--PBN- 
ALTY-flURVIVAL  OF  RIGHT  TO  RECOVER— 
REFEREE  -  EXCEPTIONS  TO  FINDING  —  AP- 
PEAL AND  ERROR. 

1.  in  an  aetion  on  a  note,  where  defendants 
set  op  a  counterclaim  for  the  amount  of  usuri- 
ous interest  paid  on  the  note,  the  error,  If  any, 
of  the  referee  in  allowing  limitations  to  be  inter- 
posed as  an  amendment  to  the  reply  was  ren- 
dered harmless  by  a  finding  of  the  referee  that 
limitations  had  no  application  to  the  case. 

2.  Under  Rev.  St  §  1391,  giving  a  person 
who  has  paid  usurious  interest  the  right  to  re- 
cover, as  a  forfeiture,  a  sum  double  the  amount 
which  exceeds  the  interest  allowed  by  section 
1390,  either  by  separate  action  or  counterclaim, 
the  right  to  set  up  the  counterclaim  does  not 
survive  to  the  legal  representatives  or  heirs  of 
the  promisor,  since  it  is  an  action  for  a  statu- 
tory penalty. 

3.  An  exception,  in  an  action  on  a  note,  that 
the  circuit  jud^e  erred  in  sustaining  the  find- 
ing of  the  referee  that  a  counterclaim  setting 
up  a  payment  should  not  be  allowed,  is  un- 
available unless  the  error  is  established  by  a 
preponderance  of  the  evidence. 

Appeal  from  common  pleas  circuit  court  of 
Cherokee  county;  O.  W.  Buchanan,  Judge. 

Action  by  Mrs.  A.  O.  Allen  against  Har- 
riet V.  Petty  and  others  on  a  note.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

J.  C.  Jefferies,  for  appellants.  Simpson  & 
Bomar,  for  respondent. 

GARY,  A.  J.  That  part  of  the  ^>ecial 
master's  report  which  states  the  facts  of  the 
case  is  as  follows:  'This  is  an  action 
brought  by  Mrs.  A.  G.  Alien  against  the  ad- 
ministrator of  the  estate  of  C.  C.  Petty,  de- 
ceased, as  well  as  against  his  heirs  at  law,  to 
foreclose  a  mortgage  given  her  by  the  said 
intestate.  The  note  given  by  C.  C.  Petty  to 
Mrs.  Allen  Is  as  follows:  •$600.00.  Twelve 
months  after  date  I  promise  to  pay  to  Mrs. 
A.  G.  Allen  or  order  the  sum  of  six  hundred 
dollars,  for  value  received,  with  interest  from 
date  until  paid  at  the  rate  of  eight  per  cent, 
per  annum;  Interest  to  be  paid  annually,  or 
to  be  added  to  principal  annually  and  bear 
interest  at  same  rate  as  principal  till  paid. 
[Signed]  C.  C.  Petty.  Dec.  31st,  1801.'  A 
mortgage  was  also  executed  and  delivered  to 
Mrs.  Allen,  or  to  her  agent,  covering  some 
land  In  Cherokee  county,  to  secure  the  pay- 
mient  of  the  said  note.  The  following  paper 
was  also  given  to  the  agent  of  Mrs.  Allen  at 
this  time:  'Whereas,  0.  O.  Petty  has  this 
day  borrowed  from  Mrs.  Annie  G.  Allen  the 
sum  of  six  hundred  dollars,  and  agreed  to 
pay  her  Interest  at  the  rate  of  ten  per  cent 
per  annum:  Novv.  therefore,  I  personally 
guaranty  that  the  said  Interest  shall  be  paid 
annually,  without  any  plea  of  usury,  by  the 


said  C.  C.  Petty.  [Signed]  W.  S.  Tbomason. 
Dec.  31st,  1881.'  All  these  papers  were  in 
the  handwriting  of  W.  S.  Thomason,  who 
seemed  to  have  represented  both  parties  in 
these  dealings  with  each  other,  and  in  col- 
lecting Interest  for  Mis.  Allen  for  several 
years.  The  paper  last  above  copied,  signed 
by  W.  S.  Thomason,  was  l£^t  with  the  note 
herein  sued  on,  and  seems  to  have  been  con- 
sidered practically  a  part  of  the  same;  and, 
in  pursuance  of  the  agreement  evidenced  by 
said  paper,  C.  0.  Petty  paid  interest  on  the 
note,  not  as  stipulated  therein,  but  at  the 
rate  of  ten  per  cent,  namely,  sixty  dollars 
a  year,  as  shown  by  the  credits  on  the  note 
in  handwriting  of  Judge  Thomason,  the  re- 
ceipts, also  in  his  handwriting,  and  the  tes- 
timony of  Mrs.  Allen,  and  her  declarations 
to  C.  A.  Petty.  In  additicm  to  these  pay- 
ments of  interest,  defendant  claims  that  C. 
0.  Petty  paid  to  W.  S.  Thomason.  former 
attorney  of  Mrs.  Allen,  the  sum  of  one  hun- 
dred dollars,  which  he  claims  should  be  cred- 
ited on  the  note.  No  receipt  was  produced 
on  the  trial  for  this  payment  although  re- 
ceipts were  shown  for  the  payments  of  In- 
terest and  no  effort  was  made  on  the  part 
of  defendant  to  fix  the  time  and  place  of  the 
alleged  payment  The  testimony  on  this  point 
Is  indirect  and  rather  vague,  and  it  Is  un- 
fortunate, if  this  payment  was  really  made, 
that  the  reference  was  not  brought  on  in  the 
lifetime  of  Judge  Thomason,  who  could  have 
furnished  direct  evidence  on  this  point  and 
that  it  should  have  been  left  in  its  present 
unsatisfactory  shape.  In  the  light  of  the 
above  testimony,  I  find  as  follows:  (1)  That 
the  note  sued  on  herein  was  usurious  In  its 
inception,  but  if  not  usurious,  payments  of 
Interest  were  made  upon  it  from  the  date 
of  its  maturity  up  to  and  Including  tlie  pay- 
ment of  January,  1897;  (2)  that  Judge  Thom- 
ason was  the  agent  and  attorney  of  plaintiff 
throughout  these  transactions;  (3)  that  the 
evidence  Is  not  sufficient  to  show  the  pay- 
ment of  one  hundred  dollars,  and  hence  same 
is  disallowed.  The  questions  of  law  Involved 
herein  are  new,  and  rather  difficult  to  solve. 
The  plaintiff  demurred  to  the  answer  on  two 
grounds:  (1)  That  the  counterclaim  is  based 
upon  a  statutory  remedy  in  the  nature  of  a 
penalty,  the  right  of  action  on  which  does 
not  survive;  and,  (2)  If  it  does  survive,  it 
does  not  siu*vive  on  behalf  of  the  parties 
who  are  now  claiming  its  benefits."  The  spe- 
cial master  concluded  his  report  as  follows: 
"From  these  conclusions  It  follows  that  the 
plaintiff  must  recover  of  the  defendant  mere- 
ly the  face  of  the  note,  without  interest  or 
costs.  ♦  •  ♦*•  The  circuit  Judge  confirmed 
the  said  report  and  rendered  Judgment  of 
foreclosure. 

The  appellants*  first  exception  assigned  er 
ror  on  the  part  of  the  circuit  Judge  as  fol- 
lows: **(1)  Because  he  did  not  sustain  th« 
defendants'  first  exception  to  the  report  ot 
the  said  referee,  which  was  as  follows:  *(D 
The  referee  erred  in  allowing  the  statutes 
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of  Umitatton  to  be  Interpoaed  by  the  plal9- 
tiir  as  an  amendment  to  their  reply;*  the 
error  complained  of  being  that  the  said  ref- 
eree allowed  an  amendment  to  plaintiff's  reply 
by  allowing  the  atatates  of  limitation  to  be 
placed  in  the  said  reply  after  the  testimony 
had  dosed."  The  defendants  alleged  in  their 
answer  that  the  said  agreement  was  usurious, 
and  set  up  as  a  counterclaim  the  yearly  pay- 
ments of  $60  for  five  years,  aggregating  $300, 
and  double  the  amount  of  alleged  usurious  in- 
terest to  wit,  6  per  cent  on  |600  for  five 
years,  amounting  to  $180.  The  special  mas- 
ter in  his  report  states  correctly  the  doctrine 
that  the  statute  of  limitations  has  no  applica- 
tion to  a  case  like  this;  citing  Agency  Go. 
Y.  Glllam,  49  S.  C.  360,  26  S.  E.  900,  29  S. 
B,  203.  So  that,  even  If  there  was  error, 
it  was  harmless,  especially  in  view  of  the 
conclusions  hereinafter  announced. 

The  second  exception  imputes  error  as  fol- 
lows: '*In  not  sustaining  defendants'  sec- 
ond exception  to  the  report  of  the  referee, 
which  was  as  follows:  '(2)  The  referee  err- 
ed in  sustaining  the  first  ground  of  demur- 
rer: (a)  In  holding  that  a  counterclaim  bas- 
ed upon  a  statutory  remedy  in  the  nature  of 
a  penalty  does  not  survive;  (b)  in  holding 
that  the  counterclaim  based  upon  a  statutory 
remedy  in  the  nature  of  a  penalty  does  not 
survive  to  the  administrators,  heirs  at  law, 
and  distributees  of  the  deceased.*  Also,  'in 
sustaining  the  first  ground  of  plaintiff's  de- 
murrer.' Wherein  it  is  respectfully  submit- 
ted that  the  circuit  Judge  erred:  (a)  In  sus- 
taining the  referee,  and  in  holding  that  a 
counterclaim  based  upon  a  statutory  remedy 
is  in  the  nature  of  a  penalty,  and  does  not 
survive,  (b)  In  sustaining  the  referee,  and 
in  holding  that  it  does  not  survive  to  the  ad- 
ministrators, heirs  at  law,  and  distributees 
of  the  deceased,  (c)  In  sustaining  the  ref- 
eree, and  in  holding  that  the  counterclaim 
set  up  herein  is  in  the  nature  of  a  penalty, 
or  is  a  penalty,  (d)  In  sustaining  the  referee, 
and  in  considering  the  oral  demurrer  of  the 
plaintiff  as  to  defect  of  parties  defendant  at 
the  hearing  before  him  after  answer." 

Sections  1800,  1391,  Rev.  St,  are  as  fol- 
lows: 

"Sec.  1800.  No  greater  rate  of  interest  than 
tfeven  (7)  per  cent  per  annum  shall  be  char- 
ged, taken,  agreed  upon  or  allowed  upon  any 
contract  arising  in  this  state  for  the  hiring, 
lending  or  use  of  money  or  other  commodity, 
except  upon  written  contracts,  wherein,  by 
express  agreement,  a  rate  of  Interest  not  ex- 
ceeding eight  per  cent,  may  be  charged.  No 
person  or  corporation  lending  or  advancing 
money  at  other  commodity  upon  a  greater 
rate  of  interest  shall  be  allowed  to  recover 
In  any  court  in  this  state  any  portion  of  the 
interest  unlawfully  charged;  and  the  principal 
sum,  amount  or  value  so  lent  or  advanced, 
without  any  Interest,  shall  be  deemed  and 
taken  by  the  courts  of  this  state  to  be  the 
true  legal  debt  or  measure  of  damages  to  all 


Intents  and  purposes  whatsoever,  to  be  re- 
covered without  costs.    •    ♦    ♦ 

"Sec.  1391.  Any  person  or  corporation  who 
shall  receive,  as  Interest,  any  greater  amount 
than  is  provided  for  in  the  preceding  section, 
shall,  in  addition  to  the  forfeiture  therein 
provided  for,  forfeit  also  double  the  sum  so 
received,  to  be  collected  by  a  separate  action, 
or  allowed  as  a  counterclaim  to  any  action 
brought  to  recover  the  principal  sum." 

This  case  is  to  be  decided  by  the  law  in 
force  when  the  act  of  1898  was  passed  regu* 
lating  the  rate  of  interest  for  there  is  an 
express  provision  in  said  act  that  it  should 
not  apply  to  contracts  made  before  It  went 
into  effect.  Thctre  are  two  distinct  penalties 
provided  by  sections  1390,  1391.  Rev.  St 
The  penalty  for  a  violation  of  section  1390  is 
that  neither  interest  nor  costs  shall  be  al- 
lowed the  plaintiff,  but  he  is  restricted  to  a 
recovery  of  the  principal.  The  penalty  for  a 
violation  of  section  1391  is  that  the  person 
or  corporation  receiving  usmrlous  interest 
Shalt  in  addition  to  the  forfeiture  mentioned 
in  section  1390,  forfeit  double  the  Interest 
received  in  excess  of  the  rate  allowed  by  law. 
We  will  first  consider  whether  there  was  er- 
ror on  the  part  of  the  circuit  Judge  "In  sus- 
taining the  special  master,  and  in  holding 
that  a  counterclaim  based  upon  a  statutory 
remedy  is  in  the  nature  of  a  penalty,  and  does 
not  survive."  A  counterclaim  cannot  be  set 
up  when  usurious  interest  is  "taken,"  under 
secticm  1390.  That  is  not  one  of  the  penal- 
ties provided  by  that  section.  The  court  can- 
not allow  a  penalty  which  is  not  to  be  found 
in  the  statute.  McBroom  v.  Investment  Co., 
153  U.  S.  318,  14  Sup.  Ct  852,  38  L.  Ed.  729. 
We  are  therefore  restricted  to  a  consideration 
of  section  1391,  in  determining  this  questicm. 
The  counterclaim  can  in  no  s^nse  be  said  to 
arise  ex  contractu.  On  the  contrary,  it  must 
be  classed  with  those  actions  arising  ex  de- 
licto. In  the  case  of  Middleton  v.  Robinson, 
1  Bay,  58.  the  court  says:  *'The  common  law 
gives  no  remedy  to  or  against  executors  for 
torts  or  trespasses,"  etc.  In  order  to  miti- 
gate the  hardship  of  the  common  law,  St 
4  Edw.  III.  c.  7  (Rev.  St  §  2319),  was  enac- 
ted, and  is  as  follows:  "Bxecutors,  in  cases 
of  trespass  done  to  their  testators,  as  of  the 
goods  and  chattels  of  the  same  testators 
carried  away  in  their  life,  shall  have  an  ac- 
tion against  the  trespasser,  and  recover  their 
damages^  in  like  manner  as  they  whose  ex- 
ecutors they  are,  should  have  had  if  they 
were  in  life."  It  will  seen  at  a  glance  that 
this  section  is  not  applicable  to  the  present 
case.  In  5  Enc.  PI.  &  Prac.  p.  811,  the  doc- 
trine is  thus  stated:  *At  common  law  the 
death  of  the  plaintiff  in  an  action  to  recover 
a  penalty  abated  the  action,  and  such  is  still 
the  general  rule  in  the  United  States."  See, 
also,  Jenkins  v.  Bennett  40  &  O.  393,  18  S. 
B.  929;  Huff  v.  Watkins,  20  S.  C.  477;  and 
Ford  V.  GaldweU,  3  HIU,  Law,  248.  In  the 
case  of  Zeigler  v.  Railroad  Co.,  53  S.  C.  115, 
32  8.  E.  520b  It  was  decided  that  the  pur- 
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chaser  of  property  affected  by  a  usurious  con- 
tract did  not  have  the  right  to  interpose  the 
plea  of  usury  on  the  ground  that  such  plea  is 
personal  to  the  debtor.  If  a  purchaser  of 
such  property  cannot  set  up  the  defense  of 
usury,  even  when  he  paid  value  for  the  prop- 
erty, It  would  seem,  for  a  stronger  reason, 
that  mere  volunteers  would  not  have  the 
right  to  avail  themselves  of  that  defense. 
As  we  have  reached  the  conclusion  that  the 
right  to  set  up  the  counterclaim  did  not  sur- 
vive, the  other  questions  presented  by  this 
exception  become  merely  speculative,  and 
need  not  be  considered. 

The  third,  fourth,  and  fifth  exceptions  are 
as  follows:  "(3)  In  not  sustaining  defend- 
ants* third  exception  to  the  report  of  the 
referee,  which  was  as  follows:  *(3)  The  ref- 
eree erred  in  holding  that  the  five  payments 
of  usurious  interest,  of  sixty  dollars  each, 
should  not  be  credited  on  the  note,  or  reduce 
the  amount  from  six  hundred  dollars  to  three 
hundred  dollars/  Wherein  it  is  respectfully 
submitted  that  the  circuit  judge  erred  in  sus- 
taining the  referee,  and  in  not  allowing  the 
counterclaim;  the  error  complained  of  being 
that,  defendants*  Intestate  having  made  five 
payments  of  usurious  interest,  of  sixty  dollars 
each,  these  defendants,  under  a  proper  con- 
struction of  section  1890,  Rev.  St.,  would  be 
entitled  to  have  credited  on  the  note  and 
mortgage  the  sum  of  three  hundred  dollars, 
as  a  counterclaim  for  usurious  interest  paid 
plaintiff.  (4)  In  refusing  to  sustain  defend- 
ants' fourth  exception  to  the  report  of  the 
referee,  which  was  as  follows:  •(4)  The  ref- 
eree erred  in  failing  to  sustain  defendants' 
counterclaim  of  double  the  amount  of  usurious 
interest  collected.*  Wherein  it  is  respectfully 
submitted  the  circuit  judge  erred  in  not  hold- 
ing that  under  a  proper  construction  of  sec- 
tion 1391,  Rev.  St,  the  defendants  were  en- 
titled to  their  counterclaim  of  double  the 
amount  of  usurious  interest  collected;  the 
circuit  Judge  thereby  disallowing  defendants* 
counterclaim  of  ninety  dollars.  (5)  In  not 
sustaining  the  defendants*  fifth  exception  to 
the  report  of  the  referee,  which  was  as  fol- 
lows: *(5)  The  referee  erred  in  holding  that 
there  should  be  a  foreclosure  of  the  mortga^ta 
herein  for  the  amount  of  six  hundred  dollan 
when  he  should  have  held  that  it  should  be 
for  one  hundred  and  eighty  dollars,  if  not  al- 
lowing the  credit  of  one  hundred  dollars  paid 
to  the  attorney  and  agent  of  Mrs#  Allen.* 
Wherein  it  is  respectfully  submitted  the  cir- 
cuit Judge  erred  in  sustaining  the  referee, 
and  in  holding  that  there  should  be  a  fore? 
closure  of  the  mortgage  for  six  hundred  dol- 
lars, whereas.  It  is  respectfully  submitted,  he 
should  have  held  that  the  foreclosure  should 
be  for  one  hundred  and  eighty  dollars,  if  not 
allowing  the  credit  for  one  hundred  dollars 
paid  to  the  attorney  or  agent  of  Mrs.  Allen, 
thereby  disallowing  defendants'  counterclaim 
for  four  hundred  and  twenty  dollars."  The 
questions  raised  by  these  exceptions  are  dis- 
posed of  by  what  was  aeiid  in  considering  the 
second  exception. 


The  sixth  exception  Is  as  follows:  **W  In 
not  sustaining  defendants*  sixth  exception  to 
the  report  of  the  referee,  which  was  as  fol- 
lows: *(6)  The  referee  erred  in  not  sustaining 
the  counterclaim  of  one  hundred  dollars  set 
up  by  the  defendants  as  having  been  paid  to 
W.  S.  Thomason,  agent  and  attorney  to  Mrs. 
AUen.'  Wherein  it  is  respectfully  submitted 
that  the  circuit  Judge  erred  in  sustaining  the 
referee,  and  in  not  allowing  defendants  credit 
for  one  hundred  dollars  paid  by  defendants* 
intestate  to  W.  S.  Thomason,  agent  and  at- 
torney for  plaintiff;  thereby  disallowing  de- 
fendants' counterclaim  of  one  hundred  dol- 
lars.** It  was  Incumbent  on  the  appellants  to 
satisfy  this  court  by  the  preponderance  of 
evidence  that  the  circuit  Judge  erred  as  al- 
leged in  the  exceptions,  but  they  have  failed 
to  do  so.  This  exception  must  likewise  be 
overruled.  It  is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

(S8  S.  C.  273) 
FINLBY  V.  LAURENS  COUNTY. 
(Supreme  Ck>art  of  South  Carolina.     July  20, 
1900.) 
COUNTIES-COMPENSATION  OF  AUDITOR. 
18  St  at  Large,  pp.  581,  582,  §  252,  provid- 
ed that  L.  county  auditor  should  receive,  in  addi- 
tion to  his  salary,  such  sums  as  might  be  neces- 
sary to  defray  toe  expense  of  the  assessment 
of  property,  not  to  exceed  $400.    Rev.  St.  1893, 
§  274,  declared  that  such  auditor  should  "re- 
ceive $400  additional  compensation,**   without 
stating  the  purpose.     Held,  that  where  the  au- 
ditor of  L.  county  held  over,  after  his  term  of 
office  had  expired,  from  January  1st  to  Febru- 
ary 2Gth,  and  the  returns  of  taxpayers  were  re- 
quired to  be  filed  between  January  1st  and  Feb- 
ruary 20th,  he  was  entitled  only  to  bis  propor- 
tion of  the  $400  for  the  time  in  office  after  Jan- 
uary Ist,  and  not  to  the  entire  sum. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  R.  C.  Watts,  Judge. 

Action  by  John  R.  Flnley  against  the  coun- 
ty of  Laurens.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

Ball.  Simpkins  &  Ball  and  Irby  &  Babb, 
for  appellant  Ferguson  &  Featherstone,  for 
respondent 

POPE,  J.  John  R.  Flnley  presented  a 
claim  to  the  county  board  of  commissioners 
for  Laurens  county,  S.  C,  for  $400,  for  mak- 
ing assessments  for  the  fiscal  year  1899,  as 
auditor  for  Laurens  county.  The  fiscal  year 
began  January  1,  1899,  and  John  R.  Flnley 
surrendered  the  office  of  auditor  to  his  suc- 
cessor, W.  Lk  Ferguson,  on  the  26th  of  Feb- 
ruary, 1899.  The  said  board  of  commis- 
sioners refused  to  allow  the  said  Flnley  the 
sum  of  $400,  but  did  allow  him  tlie  sum  of 
$04.28,  as  the  proportion  of  said  $400  for  1 
month  and  26  days  of  the  12  months  com- 
prising the  fiscal  year.  An  appeal  was  tak- 
en by  Finley  to  the  circuit  court  which  came 
on  to  be  heard  befcHre  Judge  Watts,  who,  in 
a  short  order,  dismissed  the  appeal.  He  now 
appeals  to  this  court  on  the  foUowhig 
grounds:    "(1)  Because  it  is  respectfully  sub*         / 
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^nitted  that  his  honor  erred  in  adjudging 
that  the  appeal  of  the  plaintiff  from  the  find- 
ing of  the  county  board  of  commissioners 
herein  be  dismissed,  and  their  judgment  af- 
firmed; (2)  that  he  erred  in  not  finding  and 
adjudging  that  John  R.  Finley,  as  the  coun- 
ty auditor  of  the  county  of  Laurens,  was  en- 
titled to  four  hundred  dollars  for  compensa- 
tion for  making  such  assessments  for  the 
fiscal  year  1809;  (3)  that  he  erred  in  not 
finding  and  adjudging  that  the  auditor,  J.  R. 
Flnley,  appellant,  was  not  entitled  to  four 
hundred  dollars,  as  a  specific  appropriation 
and  allowance  for  making  the  assessments 
for  the  fiscal  year  1899." 

Both  parties  to  this  contention  admit  that 
the  law  fixing  salaries  for  county  auditors  in 
this  statQ  is  set  out  in  section  274  of  volume 
\  of  the  Revised  Statutes  of  this  state,  which 
is  but  the  reproduction  of  an  act  to  amend 
section  252  and  section  274  of  the  General 
Statutes  (adopted  in  1882)  in  relation  to  the 
compensation  of  county  auditors  and  county 
treasurers.  18  St.  at  Large,  pp.  581, 582.  Sec- 
tion 252,  before  being  amended,  read  as  fol- 
lows: "Sec.  252.  The  county  auditors  of  the 
several  counties  shall  receive  the  annual  sal- 
aries   hereinafter    mentloneu,    respectively: 

•  •    •    The  county  auditors  of  Abbeville, 

•  •  •  Laurens,  ♦  •  •  six  hundred  dol- 
lars; •  •  •:  provided,  that  the  comptrol- 
ler general  shall  not  issue  to  any  county  au- 
ditor any  warrant  for  salary  until  said  au- 
ditor shall  file  in  the  ofQce  of  the  comptroller 
C^eneral  all  abstracts  and  reports  due  by  such 
auditor.  And,  in  addition  to  the  salaries  as 
hereinbefore  provided,  the  county  auditors 
Bhall  receive,  to  defray  the  expenses  of  as- 
sessment of  property,  such  sums  as  may  be 
necessary,  but  not  to  exceed  the  following, 
to  wit:  •  •  •  The  auditor  of  •  ♦  • 
Laurens  •  •  •  four  hundred  dollars  each. 
And  the  county  commissioners  of  the  several 
counties  as  aforesaid  shall,  upon  the  appli- 
cation of  the  county  auditors,  draw  their 
checks  on  the  county  treasurers  for  the 
several  amounts  to  which  the  auditors  may 
be  entitled  under  this  section,  and  the  coun- 
ty treasurers  shall  pay  said  checks  from  the 
first  collection  of  the  county  funds  of  the 
fiscal  year  in  which  the  work  shall  be  per- 
formed. ♦  •  •"  But  the  act  of  1883,  which 
is  now  section  274  of  the  Revised  Statutes 
of  1898,  omits  from  the  law  theretofore  gov- 
erning the  salaries  and  compensation  of 
county  auditors  certain  words,  where  provi- 
sion is  being  made  for  the  payment  of  addi- 
tional compensation  from  the  respective 
counties  of  the  auditors,  so  that  It  now 
reads:  "Sec.  274.  *  *  •  And,  in  addition 
to  the  salaries  of  the  auditors  as  is  herein- 
before provided,  the  county  auditors  shall 
receive  from  the  funds  of  their  respective 
counties  additional  compensation  as  follows: 

•  •  •  Laurens  •  •  •  four  hundred  dol- 
lars. •  •  •  And  the  county  commission- 
ers as  aforesaid  shall,  upon  the  application 
sf  the  county  auditors,  draw  their  checks  up- 
on the  county  treasurers   for  the  several 


amounts  to  which  the  auditors  may  be  enti- 
tled from  the  funds  of  their  respective  coun- 
ties as  hereinbefore  provided,  and  the  coun- 
ty treasurers  shall  pay  the  said  checks  from 
the  first  collection  of  coynty  funds  of-  the 
current  fiscal  year.  •  •  ♦"  Now,  it  must 
be  apparent  that  in  the  short  Interval  of  one 
year  the  legislature  of  this  state  had  chan- 
ged its  mind,  so  to  speak,  in  relation  to  the 
salary  and  compensation  of  county  auditors. 
It  no  longer  required  the  county  auditor  to 
be  allowed  such  additional  compensation, 
not  to  exceed,  in  the  case  of  the  county  au- 
ditor of  Laurens,  such  sums  as  may  be  nec- 
essary, but  not  to  exceed  the  sum  of  $400, 
to  defray  the  expenses  of  the  assessment  of 
property,  for  all  these  words  are  stricken 
from  the  section;  and,  besides,  the  county 
auditor  is  no  longer  required  to  file  in  the 
office  of  the  county  commissioners  "an  Item- 
ized statement  of  the  services  rendered  by 
his  assistant,  the  number  of  days  each  of 
said  assistants  was  employed,  and  the  com- 
pensation they  were  severally  to  receive, 
which  statement  shall  be  examined  and  ap- 
proved by  the  board  of  county  commission- 
ers," which  he  was  bound  to  do  under  the  act 
of  1882.  It  seems  to  us,  the  legislature  has 
applied  its  ax  to  the  old  tree,  and  has  con- 
verted it,  by  lopping  limbs  here  and  there^ 
into  an  entirely  different  one.  By  the  last 
legislative  action,  it  seems  to  us,  a  salary  is 
provided  to  be  paid  annually  from  the  state 
treasury  to  the  county  auditors,  and,  in  addi- 
tion to  the  salary  to.  be  paid  by  the  state, 
auditors  shall  receive  an  additional  salary 
(or  compensation)  to  be  paid  by  the  county. 
Appellant  lays  great  stress  upon  the  use  of 
the  words  "compensation  to  defray  the  ex- 
penses of  assessment,"  and  then  seems  to  re- 
ly upon  the  words  that  the  returns  of  tax- 
payers must  be  filed  between  the  1st  of  Jan- 
uary of  each  year  and  the  20th  of  February 
of  each  year  as  fixing  the  duty  of  auditors. 
But  this  view  is  not  broad  enough,  for  a 
careful  study  of  the  tax  acts  of  our  state  af- 
fecting auditors  (see  sections  272  to  306  of 
volume  1  of  the  General  Statutes)  will  show 
that  the  assessment  of  taxes  is  not  finished 
by  the  20th  of  February  of  each  year,  when 
individual  taxpayers  finish  making  their  re- 
turns of  property  for  taxation.  The  county 
auditor's  duty  as  to  assessments  of  property 
has,  so  to  speak,  just  begun  on  the  20th  day 
of  February  of  each  year.  This  is  our  view  of 
the  law  here  Involved.  Hence  we  do  not 
think  his  honor  erred  as  alleged  in  the  first 
exception.  Under  our  views,  John  R.  Fin- 
ley  was  dealt  with  as  required  by  law  when 
he  was  denied  the  $400  which  he  sought,  and 
was  only  allowed  his  proportionate  share  of 
that  year's  salary.  We  do  not  conceive  that 
the  matter  of  simply  taking  the  returns  of 
individual  taxpayers  makes  up  what  was  in 
the  legislature's  mind  as  to  additional  com- 
pensation to  be  paid  by  the  county.  We 
must  overrule  the  exception.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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1900.) 

RAII^EtOADB— NEOLIQBNCB-INJURY   AT  0R0S8- 
INGS— INSTRUCTIONS. 

1.  In  an  action  for  injuries,  under  Rey.  St.  $S 
1685,  1692,  requiring  railway  companies  to 
blow  a  whistle  or  ring  a  bell  at  crossings,  and 
fixing  their  liability  for  injuries  on  failure  so 
to  do,  an  instruction  that,  if  the  company  con- 
formed to  the  statute  as  to  ringing  the  bell  and 
blowing  the  whistle,  it  would  not  be  liable,  did 
not  impose  the  duty  of  both  blowiAg  the  whis- 
tle and  ringing  the  bell,  where  the  statute  it- 
self was  also  read  to  the  jury. 

2.  Where  the  complaint  alleged  negligence  in 
failing  to  comply  with  statutory  requirements 
as  to  signals,  and  in  causing  a  train  to  approach 
plaintiff  without  warning  and  at  a  high  speed, 
an  instruction  that  if  the  company  conformed 
to  the  statute  as  to  blowing  a  whistle  and  ring- 
ing a  bell  it  would  not  be  liable,  if  there  was 
no  want  of  ordinary  care,  did  not  require  the 
company  to  disprove  the  negligence  alleged  and 
show  it  was  guilty  of  no  other  acts  of  negli- 
gence. 

3.  An  instruction  that,  if  defendant  company 
did  not  conform  to  the  statute  in  blowing  the 
whistle  and  ringing  the  bell,  then  It  was  liable, 
did  not  impose  absolute  liability  on  defendant 
on  failure  to  comply  with  statutory  require- 
ments as  to  signals,  where  the  statute  naming 
the  conditions  under  which  the  company  would 
be  liable  was  read  to  the  JU17. 

4.  An  instruction  misstating  the  issues  made 
by  the  pleadings,  to  which  the  court's  atten- 
tion was  not  called  at  the  trial,  cannot  be  con- 
sidered on  appeal. 

5.  A  railway  company's  failure  to  comply 
with  Rev.  St.  §§  1685,  1692,  requiring  the  blow- 
ing of  a  whistle  or  ringing  a  bell  at  crossings^ 
is  negligence  per  se. 

6.  Where  appellant  presented  no  request  for 
a  more  comprehensive  charge,  he  cannot  com- 
plain on  appeal  that  the  charge  given  was  not 
comprehensive  enough. 

7  Contributory  negligence  must  be  the  direct 
and  proximate  cause  of  an  injury,  and  an  in- 
struction was  properly  refused  that  plaintiff 
could  not  recover  if  there  was  any  negligence 
on  his  part  contributing  to  the  accident  in  ques- 
tion. 

8.  A  party  cannot  complain  of  a  modification 
of  an  instruction,  though  the  same  be  good  law, 
which  was  not  prejudicial  to  him. 

9.  An  instruction  that  negligence  was  a  fact 
for  the  jury  was  not  error,  where  the  court  al- 
so defined  what  negligence  was. 

10.  An  instruction  .that  if  plaintiff,  injured  at 
*  railway  crossing,  could  have  observed  the  ap- 
^voach  of  a  train  by  the  exercise  of  ordinary 
prudence  and  foresight^  he  could  not  recover, 
was  properly  refused,  since  it  deprived  plaintiff 
)f  his  right  to  recover,  under  Rev.  St.  §  1692, 
where  no  signals  were  given,  unless  guilty  of 
gross  negligence. 

Appeal  from  common  pleas  circuit  court  of 
Pickens  county;  Ernest  Gary,  Judge. 

Action  by  G.  W.  Bowen  against  the  South- 
ern Railway  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

T.  P.  Cothran,  for  appellant  Morgan  & 
Blaaslngame,  for  respondent 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  "Action  for  dam- 
ages to  person  and  property,  $1,950,  alleged 
to  have  been  sustained  by  G.  W.  Bowen, 
plaintiff,  in  a  collision  with  defendant's  train 


at  a  highway  crossing  on  Noyember  2»  1898, 
near  Easley,  in  Pickens  county.  The  ac- 
tion is  brought  under  the  statute  requiring 
certain  signals  to  be  given  by  railroad  com- 
panies as  their  trains  approach  a  crossing, 
the  negligence  alleged  being  a  failure  on  the 
defendant's  part  to  observe  said  require- 
ments. The  defendant  answered,  denying 
the  said  injury  and  pleading  contributory 
negligence.  The  cause  was  tried  before 
Judge  Bmest  Gary  and  a  Jury  at  Pickens  on 
October  26,  1899.  The  Jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $1,925.  Up- 
on motion  for  a  new  trial  the  circuit  Judge 
granted  an  order  allowing  a  new  trial  unless 
the  plaintiff  within  ten  days  remitted  all  of 
said  verdict  In  excess  of  $1,200.  Plaintiff 
duly  remitted  said  excess,  and  entered  up 
Judgment  for  $1,200  and  costs.  Within  ten 
days  after  the  rising  of  the  court  the  de- 
fendant gave  notice  of  Intention  to  appeal, 
and  within  due  time  served  the  exceptions." 
The  first  exception  is  as  follows:  "The 
presiding  judge  charged  the  jury  as  follows: 
'But,  if  It  [railroad  company]  did  conform  to 
the  statute  as  to  blowing  the  whistle  and 
ringing  the  bell,  then  they  would  not  be  lia- 
ble, if  there  was  no  want  of  ordinary  care.' 
Such  charges  being  erroneous  in  the  follow- 
ing particulars:  (a)  tn  imposing  upon  the 
defendant  the  duty  of  both  blowing  the  whis- 
tle and  ringing  the  bell,  whereas  the  statute 
exculpates  it  if  either  signal  is  given,  (b) 
The  action  was  brought  under  the  statute 
(Rev.  St  S§  1685,  1692).  and  the  only  negli- 
gence alleged  was  the  failure  to  give  the 
statutory  signals.  The  plaintiff  was  not  en- 
titled to  recover  upon  proof  of  any  other 
negligence.  The  Judge's  charge  required  the 
defendant  to  disprove  the  negligence  alleged, 
and  to  show,  also,  that  It  was  guilty  of  no 
other  act  of  negligence,  or  allowed  the  plain- 
tiff to  recover  upon  some  act  of  negligence 
not  alleged."  We  will  first  consider  subdivi- 
sion "a."  The  presiding  Judge  read  to  the 
jury. the  section  of  the  Revised  Statutes  men- 
tioned in  the  exception.  In  the  case  of  Smith 
V.  Railway  Co.,  53  S.  C.  121,  80  S.  B.  697,  the 
court  uses  this  language:  **Thls  court  has 
frequently  declared  the  rule  to  be  that  when 
a  judge  has  once  laid  down  the  law  correct- 
ly, he  will  not  be  held  to  a  stern  responsibili- 
ty if  he  failed  thereafter  to  charge  requests 
embodying  the  law  which  he  has  already 
charged.  It  seems  to  us  not  to  be  reversible 
error,  if  a  Judge  has  read  the  statute  itself 
in  the  presence  of  the  Jury,  and  should 
thereafter,  in  commenting  upon  the  law, 
drop  the  disjunctive  conjunction  'or,'  nsing 
instead  the  copulative  conjunction  'and,'  on- 
less  he  was  doing  more  than  mnning  over 
the  statutory  proviso.  If,  however,  the  cir- 
cuit judge  was  subjecting  the  language  em- 
ployed in  the  statute  to  a  critical  analysis, 
whereby  and  wherein  it  became  important 
that  the  difference  In  meaning  and  df ect  be- 
tween the  word  *and'  and  'or*  should  be 
carefully  noted,  then  in  such  instance  it 
would  be  error;  but  as  In  case  at  bar,  and 
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under  Its  ■nrromidliig  facts*  for  the  circuit 
judge  to  IgiUNre  the  dlstlnctloii,  If  error  at 
all,  would  be  harmless  error.*'  This  ruling 
shows  that  said  subdivision  cannot  be  sus- 
tained. Subdivision  "b"  will  next  be  con- 
sidered. The  defendant's  negligence  is  thus 
alleged  in  paragrai^  8  of  the  complaint: 
''(3)  That  the  defendant,  by  its  *servants, 
agents*  and  employte  having  in  their  care, 
control,  and  management  a  certain  locomo- 
tive engine  and  train  of  cars  thereto  attach- 
ed, forming  train  number  2,  and  south 
bound,  carelessly,  negligently,  and  wrongful-, 
ly  failed  to  sound  the  whistle  of  said  loco- 
motive or  ring  the  bell  thereon  as  was  re- 
quired by  the  law  of  the  said  state,  appear- 
ing as  section  1685  of  the  Revised  Statutes 
of  1893  of  said  state,  and  caused  the  said 
locomotive  and  train  of  cars  to  approach  the 
plaintiff  without  warning,  and  unexpected- 
ly to  him  and  at  a  rapid  and  high  rate  of 
speed,  while  he  was  attempting  to  go  over 
said  crossing  as  aforesaid,  and,  without  his 
fault,  caused  said  locomotive  to  strike  him, 
severely  cutting  ana  bruising  various  parts 
of  his  body,  causing  great  suffering  and  pain, 
and  permanently  injuring  him."  The  acts 
of  negligence  alleged  are  (1)  failure  to  com- 
ply with  the  statutory  requirements  as  to 
signals;  (2)  "causing  the  said  locomotive 
and  train  of  cars  to  approach  the  plaintiff 
without  warning,  and  unexpectedly  to  him, 
and  at  a  rapid  and  high  rate  of  speed.'*  The 
plaintiff,  under  the  act  of  1898  entitled  *'An 
act  to  regulate  the  practice  in  the  courts  of 
this  state  in  actions  ex  delicto  for  damages,** 
bad  the  right  to  submit  to  the  Jury  both  acts 
of  alleged  negligence. 

The  second  exception  is  as  follows:  "The 
presiding  judge  charged  the  Jury  as  follows: 
*If  the  railroad  did  not  conform  to  the  stat- 
ute In  blowing  the  whistle  and  ringing  the 
bell,  then  the  law  says  that  it  Is  liable;'  such 
charge  being  erroneous  in  the  following  par- 
ticulars: (a)  In  imposing  upon  the  defend- 
ant the  duty  of  both  blowing  the  whistle  and 
ringing  the  bell,  whereas  the  statute  excul- 
pates it  if  either  signal  is  given,  -(b)  The 
statute  does  not  Impose  an  absolute  liability 
upon  the  defendant  for  a  failure  to  comply 
with  the  requirements  as  to  signals,  but 
such  liability  attaches  only  under  these  cir- 
cumstances: (1)  An  injury  to  person  or 
property  by  collision  with  the  train  must 
have  occurred;  (2)  the  collision  must  bave 
taken  place  at  a  highway  crossing:  (3)  the 
neglect  to  give  the  signals  must  have  con- 
tributed to  the  injury;  (4)  the  injured  must 
not  have  been  guilty  of  gross  negligence 
contributing  to  the  injury.**  Subdivision  "a** 
Is  disposed  of  by  what  was  said  in  consider- 
ing the  first  exception.  We  will  next  con- 
sider subdivision  "b.**  The  exception  sets 
out  only  a  portion  of  the  sentence  in  which 
the  presiding  Judge  charged  the  Jury  as 
therein  stated.  He  also  read  the  statute,  as 
explanatory  of  his  words.  The  charge  must 
t>e  considered  1b  its  entirety,  and  when  thus 


considered  it  will  be  seen  that  subdivision 
**b*'  cannot  be  sustained. 

The  third  exception  is  as  follows:  "The 
presiding  Judge  charged  the  Jury  as  follows: 
The  defendant  railroad  company  says  that 
he  [the  plaintiff]  has  not  been  injured,  and, 
if  he  has  been  injured.  It  was  through  his 
own  carelessness  in  not  observing  the  train, 
and  that  they  were  not  at  fault  because 
they  did  not  ring  the  bell  or  blow  the  whis- 
tle.* The  defendant  contended  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, under  all  drcumstancea  detailed.  In 
driving  upon  the  track  in  an  empty  wagon, 
between  two  other  empty  wagons,  making  a 
great  deal  of  noise,  without  looking  out  for 
the  train;  that  the  signals  were  given,  and 
the  plaintiff  must  have  heard  them,  but  reck- 
lessly drove  upon  the  track  in  attempting  to 
cross  in  front  of  an  approaching  train.  It 
was  error,  therefore,  to  limit  the  plaintiff's 
negligence,  as  the  circuit  Judge  did,  to  his 
'carelessness  in  not  observing  the  train.'** 
The  foregoing  words  were  used  by  the  cir- 
cuit Judge  In  stating  the  Issues  made  by  the 
pleadings,  and,  if  he  made  a  mistake,  it  was 
the  duty  of  the  defendant  to  call  his  atten- 
tion to  the  mistake,  if  it  Intended  to  rely  up- 
on it  as  a  ground  of  appeal.  Westbury  v. 
Simmons  <S.  G.)  85  S.  E.  704. 

The  fourth  exception  is  as  follows:  "The 
presiding  Judge  charged  the  Jury  as  fol- 
lows: 'If  the  railroad  company  failed  to 
blow  the  whistle  or  ring  the  bell  In  accord- 
ance with  the  requirements,  that  would  be 
negligence  on  the  part  of  the  railroad  com- 
pany; and  if,  as  a  result  of  that  negligence, 
it  came  into  collision  with  the  defendant 
[plaintiff?}  and  injured  him,  the  raUroad 
would  be  liable,  and  should  compensate  him 
for  such  damages  as  he  has  sustained,  un- 
less he  was  negligent  in  being  upon  the  rail- 
road track.'  Error  is  imputed  for  the  fol- 
lowing reasons:  (a)  The  statute  makes  the 
railroad  company  liable  only  in  case  it  omits 
both  the  signals  required.  This  charge 
makes  It  liable  for  failure  to  give  either  sig- 
nal, (b)  Said  portion  of  the  Judge's  remarks 
is  a  charge  upon  the  facts,  and  a  statement 
of  the  testimony,  in  violation  of  the  consti- 
tution, (c)  It  limits  the  contributory  negli- 
gence of  the  plaintiff  to  his  negligence  In 
being  upon  the  track.'  "  Subdivision  "a"  has 
already  been  disposed  of.  The  case  of  Smith 
V.  Railway  Co.,  hereinabove  mentioned, 
shows  that  subdivision  "b"  cannot  be  sus- 
tained, as  it  is  negligence  per  se  to  fail  to 
comply  with  the  said  statutory  require- 
ments. We  will  next  consider  subdivision 
"c."  The  acts  of  contributory  negligence  re- 
lied upon  by  the  defendant  are  not  specified 
in  the  answer.  The  proposition  of  law  em- 
bodied in  the  charge  was  sound.  If  the  de- 
fendant desired  a  more  comprehensive 
charge,  it  could  have  accomplished  it  by  pre- 
senting requests  to  that  effect 

The  fifth  exception  is  as  follows:  ^  "The 
presiding  Judge  erred  in  refusing  to  charge 
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the  defendant* B  second  request,  whlcb  was 
as  follows:  'It  may  have  been  possible  that 
the  disaster  would  have  occurred  even  if 
there  had  been  no  gvosB  negligence  on  the 
part  of  the  plaintiff,  and  yet,  if  there  was 
such  negligence  on  his  part,  and  it  contrib- 
uted to  the  disaster,  the  plaintiff  cannot  re- 
coyer.'  Said  request  contains  a  correct 
proposition  of  law,  and  was  intended  to  con- 
vey the  idea  that  the  gross  negligence  of 
the  plaintiff  need  not  be  the  proximate  cause 
of  the  disaster,  but  that,  if  it  contributed 
in  any  way  to  it,  the  plaintiff  could  not  re- 
cover/' When  the  law  speaics  of  an  act  of 
negligence  as  contributory  to  an  injury,  it 
means  as  a  direct  and  proximate  cause 
thereof.  Ck>ntributory  negligence  is  thus  de- 
fined in  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
371:  "Contributory  negligence  is  a  want  of 
ordinary  care  upon  the  part  of  a  person  in- 
jured by  the  actionable  negligence  of  an- 
other combining  and  concurring  with  that 
negligence,  and  contributing  to  the  injury, 
as  a  proximate  cause  thereof,  without  which 
the  injury  would  not  have  occurred."  This 
definition  is  approved  in  Cooper  v.  Railway 
Co.  (S.  C.)  M  S.  E.  16.  Subdivision  "b"  must 
therefore  be  overruled. 

The  sixth  exception  is  as  follows:  '*The 
defendant's  third  request  to  charge  was  as 
follows:  'Gross  negligence  is  equivalent  to 
the  absence  of  slight  care.  If,  therefore,  at 
the  time  of  the  collision  the  plaintiff  did  not 
exercise  slight  care  to  avoid  the  collision, 
and  such  negligence  contributed  to  the  dis- 
aster, the  plaintiff  cannot  recover.'  The 
presiding  judge  modified  it  as  follows:  'I 
charge  you  that,  with  this  qualification:  If 
the  failure  to  exercise  ordinary  care  [exist- 
ed], and  that  failure  amounted  to  gross  neg- 
ligence, then  he  could  not  recover,  and  neg- 
ligence is  a  question  of  fact  for  you.'  Er- 
ror is  imputed  to  such  modification  for  the 
following  reasons:  (a)  The  request  states  a 
correct  principle  of  law  applicable  to  the 
case,  and  defendant  was  entitled  to  have  the 
jury  so  instructed,  (b)  The  presiding  judge 
substituted  'ordinary'  for  'slight'  care,  which 
totally  changed  the  meaning  of  the  request, 
(c)  The  modification  was  erroneous  and  con- 
fusing, for  it  is  impossible  that  the  failure  to 
exercise  ordinary  care  can  ever  constitute 
gross  negligence,  (d)  Negligence  is  not  a  ques- 
tion of  fact  for  the  jury,  but  a  mixed  question 
of  law  and  fact  (e)  The  rule  stated  in  'd'  did 
not  prevent  the  presiding  judge  from  char- 
ging said  request."  The  request  contained 
a  sound  proposition  of  law,  and  should  have 
been  charged  without  modification;  but  the 
defendant  has  no  ground  of  complaint  by 
reason  of  the  modification,  as  it  was  too  fa- 
vorable to  It.  After  the  presiding  judge  had 
defined  negligence,  it  was  not  reversible  er- 
ror to  tell  the  Jury  that  negligence  was  a  fact 
for  them.  It  is  the  duty  of  the  presiding 
judge  to  instruct  the  Jury  as  to  what  consti- 
tutes negligence,  and  it  is  the  duty  of  the 
jury  to  decide  whether  it  exists  in  a  particu- 
^  ciui*. 


The  seventh  exception  is  aj^  follows:  "The 
defendant's  fourth  request  to  charge  was  as 
follows:  'If  the  plaintiff  at  the  time  of  the 
alleged  collision  did  not  exercise  that  kind 
of  care  which  even  the  careless  and  indiffer- 
ent would  be  expected  to  exercise  under  the 
circumstances,  and  such  want  of  care  con- 
tributed to  the  disaster,  he  cannot  recover  a 
verdict'  The  presiding  judge  modified  It  as 
follows:  'I  charge  yon  that  with  this  quali- 
fication that  if  that  care  which  a  careless 
or  indifferent  person  would  be  expected  un- 
der ordinary  circumstances  to  observe  would 
amount  to  gross  negligence,  then  he  cannot 
recover.'  Error  is  imputed  to  such  modifi- 
cation for  the  following  reasons:  (a)  In 
omitting  the  words  'in  want  of,'  immediate- 
ly preceding  the  words  'that  care,'  in  the 
second  sentence  in  said  modification,  (b) 
The  request  states  a  correct  principle  of 
law  applicable  to  the  case,  which  the  defend- 
ant was  entitled  to  have  submitted  to  the 
jury,  (c)  Defendant  was  entitled  to  the 
charge  that  the  absence  of  that  care  which 
even  the  careless  and  Indifferent  would  be 
expected  to  exercise  under  the  circumstan- 
ces, as  matter  of  law,  amounted  to  gross 
negligence,  and  it  was  error  to  submit  that 
question  to  the  jury."  We  proceed  to  a  con- 
sideration of  subdivision  "a.'  The  language 
of  the  circuit  judge  modifying  the  request 
shows  upon  its  face  that  words  were  acci- 
dentally omitted.'  It  however,  appears  that 
the  only  modification  intended  was  to  sub- 
stitute the  word  "ordinary"  in  the  place  of 
the  word  "the,"  Immediately  preceding  the 
word  "circumstances."  Even  conceding  that 
the  request  was  free  from  error,  the  modifi- 
cation was  not  prejudicial  to  the  defendant 
and  enabled  the  jury  more  clearly  to  com- 
prehend the  proposition  of  law  embodied  in 
the  request.  As  the  circuit  judge  only  modi- 
fied the  request  in  the  particular  hereinbe- 
fore mentioned,  he  did  not  submit  to  the 
jury  whether  the  absence  of  that  care  which 
even  the  careless  would  be  expected  to  ex- 
ercise amounted  to  gross  negligence.  When 
the  charge  is  considered  as  a  whole,  it  will 
be  seen  that  It  was  not  erroneous  in  the  par- 
ticular just  mentioned. 

The  eighth  exception  is  as  follows:  "The 
seventh  request  of  defendant  was  as  fol- 
lows: 'If  the  jury  believe  from  the  evidence 
that  the  plaintiff,  by  the  exercise  of  ordinary 
prudence  and  foresight,  could  have  observed 
the  approach  of  the  train,  then  he  cannot  re- 
cover, and  their  verdict  must  be  for  the  de- 
fendant' No  reference  is  made  in  the  charge 
to  said  request  and  it  is  submitted  that  the 
presiding  judge  erred  in  not  charging  said 
request"  This  request  was  obnoxious  to 
the  law  in  two  particulars:  (1)  It  contained 
a  charge  upon  the  facts;  and  (2)  it  deprived 
the  plaintiff  of  the  right  he  had  to  recover 
damages  unless  he  was.  guilty  of  gross  negli- 
gence, as  provided  by  the  statute  herein- 
before mentioned.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
bft  affirmed. 
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(113  G«.  864) 

REYNOLDS  ▼.  WOOD. 
Supreme  C6art  of  Georgia.    July  14«  1900.) 

TAX  UBNS— PROPBRTT  SUBJECT  A8  BBTWBBN 
CREDITORS. 
This  case,  upon  its  facts,  is  controlled  by 
the  rule  laid  down  in  Brooks  r.  Matledge,  28 
S.  £.  119,  100  Ga.  367.  and  is  distinguishable 
from  Bank  v.  McWilliams,  33  S.  E.  860,  107 
Ga.  532,  for  the  reason  that  in  the  latter  the 
tax  liens  were  in  existence  before  the  party  ow- 
ing the  taxes  had  made  the  first  conveyance  of 
property,  while  in  the  former,  as  in  tiie  pres- 
ent case,  the  tax  liens  arose  after  the  tax  debt- 
or had  executed  a  security  deed  conveying  one 
of  the  parcels  of  realty  involved. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fk>yd  ooimty; 
W.  M.  Henry,  Judge. 

Action  between  J.  H.  Reynolds  and  G.  D. 
Wood.  From  the  Judgment,  Reynolds  brings 
error.    Reversed. 

C.  A.  Thornwell  and  Fouche  &  Fouche.  for 
plaintiff  In  error.  M.  B.  Eubanks,  for  defend- 
ant in  error. 

PE£  CURXk^Ji.    Judgment  reversed. 


(Ill  Oa.  420) 

SOUTH  CAROLINA  &  G.  R  CO.  v.  AUGUS- 
TA SOUTHERN  R  CO. 
(Suvrene  Court  of  Georgia.     July  13.   1900.) 

EQUITABLE  PETITION  —  DEMURRER  —  REDUN- 
DANCY—LEASE OP  RAILROAD  —  CONSTRUC- 
TION—DEFAULT  BY  LBSSBBl-PORPBITURB— 
PLEADING. 

1.  A  petition,  though  mainly  in  the  form  of 
an  equitable  petition,  is,  under  the  uniform  pro- 
cedure act  of  1887  (now  embodied  in  Civ.  06de, 
f  4937),  maintainable  as  an  action  at  law  if 
It  sets  forth  a  legal  cause  of  action.  If  it  does 
this  in  substance,  it  is  good  against  a  general 
demurrer,  or  a  motion  to  dismiss  in  the  nature 
of  such  a  demurrer.  In  case  such  a  petition  is 
unnecessarily  voluminous,  or  contains  redun- 
dant, superfluous,  or  irrelevant  matter,  or  is  not 
properly  paragraphed,  or  is  in  any  respects  not 
sufficiently  clear  and  distinct,  its  defects  in 
these  respects  may  and  should  be  reached  by 
an  appropriate  and  timely  special  demurrer. 

2.  Where  two  railroad  companies  entered  in- 
to a  contract  for  the  lease  by  one  of  them  of 
all  the  property  of  the  other  for  the  entire  peri- 
od of  its  corporate  existence  under  its  charter 
and  all  renewals  thereof,  the  main  considera- 
tion of  the  contract  operating  beneficially  for 
the  lessor  being,  "The  rents  and  covenants  here- 
inafter contained  to  be  paid  and  performed  by" 
the  lessee,  and  where  the  contract  stipulated 
that  the  latter  was  **to  have  and  to  hold,*'  dur- 
ing the  stipulated  tei*m,  the  property  of  the  les- 
sor, the  lessee  ''paying  the  rents,  keeping  and 
performing  the  covenants  herein  contained,  to 
be  kept  and  performed  on  its  part,  as  herein- 
after stipulated,"  then  all  of  the  agreements, 

f>romlses,  and  stipulations  on  the  part  of  the 
essee  preceding  the  words  last  quoted,  the 
keeping  of  which  was  essential  to  a  Just,  fair, 
and  reasonable  performance  by  it  of  the  con- 
tract as  a  whole,  should  be  treated  as  cove- 
nants, whether  in  the  parts  of  the  contracts  set- 
ting forth  these  agreements,  promises,  and 
stipulations  they  were  expressly  so  designated 
or  not. 

3.  When,  in  a  contract  of  the  nature  above 
indicated,  ft  was  expressly  provided  that  in  case 
the  lessee  should  at  any  time  fail  to  pay  to  the 
lessor  such  sums  of  money  as  may  be  due  un- 
der the  contiraot,  "or  shall  fail  to  perform  anj 
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other  covenant  herein,  and  such  default  or 
failure  to  perform  shall  continue  for  thirty  days 
after  written  notice  requiring  such  perform- 
ance, then  and  in  every  such  case  it  shall  be 
lawful  for  the  [lessor],  at  its  option,  to  re-enter 
into  and  upon  its  said  line  of  railway  and  oth- 
er property  hereby  leased,  and  every  part  there- 
of, and  take  possession  thereof,  and  have  and 
hold  such  property,  together  with  all  addi- 
tionv  and  improvements  which  shall  have  been 
made  to  the  same;  and  all  the  right,  title,  and 
interest  whatsoever  of  the  [lessee]  in  and  to 
said  property  shall,  upon  such  re-entry,  thereup- 
on wholly  cease  and  determine.'*  Held,  that 
upon  a  breach  by  the  lessee  of  any  one  or  more 
of  such  agreements,  promises,  and  stipulations 
as  are  indicated  in  the  preceding  note,  it  be- 
came the  risrht  of  the  lessor  to  institute  an  ac- 
tion for  the  forfeiture  of  the  lease. 

4.  When,  among  the  covenants  contained  in 
such  a  contract,  there  was  one  for  the  pay- 
ment of  interest  on  certain  bonds,  mere  failure 
to  promptly  pay  such  interest  would  not  consti- 
tute a  ground  of  forfeiture,  if  the  lessor  did  npt 
elect  to  do  so  when  the  default  occurred,  and  if, 
before  the  filing  of  its  petition,  the  interest  had 
in  fact  been  paid. 

5.  The  petition  in  the  present  case  sufficiently 
set  forth  the  covenants  made  by  the  defendant 
company,  and  sufficiently  alleged  breaches  of 
several  of  them  by  the  defendant  to  entitle  the 
plaintiff  to  institute  its  action,  and  the  same 
was  in  substance  good  against  the  motion  to 
dismiss  made  at  the  trial  term. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  tr.  Brinson,  Judge. 

Action  by  the  Augusta  Southern  Railroad 
Company  against  the  South  Carolina  &  Geor- 
gia Railroad  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Jos.  B.  Cumming,  for  plaintiff  in  error. 
Boykln  Wright,  J.  R.  Lamar,  and  B.  H.  Cal- 
laway, for  defendant  in  error. 

LEWIS,  J.  1-^.  This  case  was  before  thi0 
court  at  the  October  term,  1808,  and  is  ze- 
ported  in  107  Ga.  164^  33  S.  B.  36.  The  con- 
tract upon  which  tlie  plaintiff's  action  was 
based  is  set  forth  folly  in  that  volume,  which 
renders  it  unnecessary  to  copy  the  same  again 
in  the  report  of  the  case  now  before  ns.  After 
that  decision,  when  the  case  came  on  again- 
to  be  heard  before  the  court  below,  a  mo- 
tion was  made  by  defendant*s  counsel,  orally, 
to  dismiss  the  petition  ("the  supreme  court 
of  Georgia  having  held  that  said  petition  did 
not  present  any  grounds  for  equitable  relief*), 
on  the  following  grounds:  First,  because 
there  were  no  proper  pleadings  to  support  an 
action  at  law;  second,  because  a  legal  cause 
of  action  is  not  set  out.  Tbe  court,  after 
argument  for  and  against  the  motion,  took 
the  same  under  advisement,  and  on  January 
16,  1900,  rendered  judgment  refusing  said 
motion  to  dismiss.  On  this  judgment  of  the 
court,  error  is  assigned  in  the  bill  of  excep- 
tions. 

It  was  simply  decided  in  this  case,  when  it 
was  first  here,  that  the  contract  entered  into 
by  these  railway  corporations  was  one  of 
lease,  and  not  of  partnership,  and  did  not  es- 
tablish any  tmst  relations  between  the  par- 
ties thereto.  The  petition  seems  to  be  mdlnly 
In  the  form  of  an  equitable  .pfoceedlng.    It 
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waif  evidently  filed  under  the  onlfonn  pro- 
cedure act  of  188rr  (now  embodied  In  OIt. 
Oode,  I  4987).  The  petition  prayed  for  a  de- 
cree declaring  the  lease  forfeited,  for  dam- 
ages, for  a  recelyer  pending  the  litigation, 
for  an  accounting,  and  for  general  relief.  At 
the  first  prelimiDary  hearing  had  in  the  case, 
the  trial  Judge  appointed  receivers  to  take 
charge  of  the  road  and  operate  it  until  final 
decree.  The  lessee  excepted  to  that  decision, 
and  the  case  was  brought  here  for  review. 
In  order  to  obtain  the  equitable  relief  sought 
Id  the  petition.  It  was  contended  that,  under 
the  contract  between  the  parties,  a  partner- 
ship was  created,  or  at  least  a  trust  relation 
existed  between  them,  and  therefore  equity 
had  Jurisdiction.  This  court  held  that  that 
was  not  a  correct  construction  of  the  contract, 
and  therefore  equity  had  no  Jurisdiction  to 
grant  the  relief  sought,  and,  inasmuch  as 
the  Judgment  excepted  to  granted  equitable 
relief  purely,  it  was  reversed.  This  court, 
however,  did  not  decide,  nor  is  there  any  such 
intimation  in  the  opinion  written  by  Chief 
Justice  Simmons,  that  the  petition  set  forth 
no  valid  cause  of,  action  at  law.  On  the  con- 
trary, at  the  condusion  of  the  opinion,  it  was 
recognized  that  under  our  system,  legal  and 
equitable  causes  may  be  Joined  in  one  action, 
yet,  if  the  petition  contain  no  equity,  the 
court  cannot  award  equitable  relief.  The  fur- 
ther idea  is  conveyed,  in  the  decision  in  that 
ease,  that  the  plaintiffs  petition  was  predi- 
cated solely  upon  matters  over  which  courts 
of  law  have  Jurisdiction.  This  court  has  not 
held,  therefore,  that  no  cause  of  action  what- 
ever was  set  forth  in  this  case,  but  simply 
that  the  facts  alleged  did  not  entitle  plaintiff 
to  the  equitable  relief  sought  The  decision 
was  to  the  effect  that  plaintiff  made  a  case 
at  law  only,  and  was  not  entitled  to  the  ex- 
traordinary remedy  of  a  receiver.  We  think 
it  a  well-established  doctrine  by  the  decisions 
of  this  court  that  a  petition  brought  under 
the  uniform  procedure  act  of  1S97  may  em- 
brace both  equitable  and  legal  causes  of  ac- 
tion; but  because  the  equitable  rights  pray- 
ed for  are  denied,  it  does  not  fbllow  that  the 
legal  rights  set  forth  will  not  be  enforced. 
We  will  therefore  consider  briefly  the  main 
question  Involved  in  the  present  issue  before 
us,  as  to  whether  or  not  a  legal  cause  of 
action  is  set  forth  In  plaintiff's  petition,  upon 
whldi  the  court  can  grant  adequate  relief 
In  law. 

We  call  attention  to  that  provision  in  the 
contract  which  is  set  forth  in  the  petition,  to 
the  following  effect:  ^In  case  the  South  Car- 
olina Company  shall  at  any  time  fail  to  pay 
such  sums  of  money  as  may  be  payable  by  it 
to  the  Augusta  Company,  when  the  same 
shall  have  become  payable  according  to  the 
terms  hereof,  and  such  default  shall  continue 
thirty  days  after  written  demand  for  payment 
of  the  same,  or  shall  fall  to  perform  any  other 
coY&ULat  herein,  and  such  default  or  failure 
to  perform  shall  continue  fbr  thirty  days  after 
written  notice  requiring  such  performance* 
then  and  In  erery  loch  case*  It  ahall  be  lawful 


for  the  Augusta  Company,  at  its  option,  to 
re-enter  into  and  upon  its  said  line  of  railway 
and  other  property  hereby  leased,  and  every 
part  thereof,  and  take  possession  thereof,  and 
have  and  hold  such  property,  together  with 
all  additions  and  improvements  which  shall 
have  been  made  to  the  same;  and  all  the 
right  title,  and  interest  whatsoever  of  the 
South  Carolina  Company  in  and  to  said  prop- 
erty shall,  upon  such  re-entry,  thereupon 
wholly  cease  and  determine."  Among  tiie 
chaiges  in  the  petition  it  was  alleged  that  the 
covenant  under  article  2  of  the  contract  was 
violated  by  the  defendant  in  that  the  rolling 
stock  and  engines  of  the  company  had  been 
allowed  to  get  out  of  repair  and  ron  down 
without  renewing  the  same,  and  are  In  such 
condition  that  the  business  handled  has  to  be 
done  at  greatly  increased  cost  and  risk  to 
the  company;  and,  in  addition  to  this,  good 
engines  and  coaches  from  the  Augusta  Sonth- 
ern  have  been  taken  and  put  on  the  main  line 
of  the  South  Carolina  &  Geoigia  Railroad, 
and  inferior  engines  and  coaches  substituted 
for  them,  which  were  unfit  for  hauling  and 
handling  the  business  of  the  Augusta  South- 
ern to  advantage  and  with  economy  and  safe- 
ty, eto.  The  petition  also  alleges  that  the 
agreement  under  article  3  of  the  contract  has 
been  violated,  in  that  the  defendant  failed 
to  keep  said  accounts  therein  mentioned  in 
the  manner  required,  and  has  failed  to  keep 
the  same  open  at  all  times  to  the  inspection 
of  the  officers  of  the  Augusta  Company,  and 
has  failed  and  refused  them  the  privilege  of 
taking  copies  and  memoranda  of  them, 
though  so  requested  to  do  by  petitioner  and 
its  officers  duly  appointed  for  that  pmrpoee; 
that  defendant  failed  to  furnish  to  the  presi- 
dent of  the  Augusta  Company  on  the  15th 
day  of  September,  1897,  and  15th  day  of 
March,  1898,  a  complete  statement  as  stipu- 
lated for,  of  all  the  receipts  and  disburse- 
ments received  and  paid  out  for  the  Augusta 
Company  during  the  preceding  current  half 
years  ending  June  90th  and  December  31st 
respectively;  that  defendant  has  failed  te 
furnish  such  a  statement  at  other  times, 
when  the  same  was  called  for  by  resolution 
of  the  board  of  directors  of  the  Augusta  Com- 
pany, and  failed,  in  compliance  with  such  res- 
olution, to  submit  to  the  inspection  of  persons 
designated  by  said  board  vouchers  which  said 
board  asked  to  be  inspected,  in  connection 
with  the  statement  of  accounts  in  the  traffic 
department  and  failed  and  refused  to  aUow 
said  persons  so  designated  to  take  memo- 
randa and  copies  thereot  to  the  injury  and 

damage  of  petitioner,  dollars.    There 

were  a  number  of  other  iMreaches  of  the  con- 
tract alleged  against  the  defendant  just  as 
specifically  as  we  have  pointed  out  in  the 
above  cases,— for  instance,  in  charging  a  high- 
er rate  of  interest  than  was  agreed  upon  for 
carrying  the  floating  indebtedness  of  plaintiff 
company,  as  provided  for  in  articles  4, 5, 6,  and 
7  of  the  contract  and  by  charging  Interest  not 
paid  on  bonds;  and,  again,  for  violating  the 
agreement  In  article  8  to  make  Mr  and  just 
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division  of  freight  and  xMissengex  rates;  and 
also  by  violating  a  provision  in  the  same 
article  by  changing  expen/ses  of  agents  work- 
ing for  both  roads,  and  by  allowing  plaintiff 
to  have  no  voice  in  flxing  Insurance  upon  its 
property.  Following  the  article  containing 
the  above  stipulation  is  the  clause  in  the  con- 
tract hereinabove  quoted  from  article  10, 
which,  in  effect,  stipulates  that  if  the  South 
Carolina  Company  shall  fail  to  pay  any  sums 
of  money  that  may  be  payable  to  the  Augusta 
Company,  or  shall  fail  to  perform  any  cov- 
enant therein,  and  such  default  or  failure  to 
perform  shall  continue  for  30  days  after 
written  notice  requiring  such  performance, 
then  the  South  Carolina  Company  forfeits  its 
rights  under  the  lease,  and  plaintiff  has  a 
right  to  the  possession  of  the  property.  We 
think  the  term  "covenants,"  used  in  this  ar- 
ticle, clearly  refers  to  those  agreements  just 
preceding  in  the  contract,  alleged  in  the  peti- 
tion to  have  been  violated  as  above  specifled; 
Tor  the  keeping  of  these  stipulations,  and  a 
compliance  with  the  obligations  imposed  up- 
on the  defendant  thereby,  we  think.  Is  es- 
sential to  a'  fair  and  reasonable  perform- 
ance of  the  contract  as  a  whole,  and  they 
should  be  treated  as  covenants,  whether  the 
parts  of  the  contract  setting  forth  these  agree- 
ments and  stipulations  were  expressly  so  des- 
ignated or  not  A  material  and  serious  vio- 
lation of  any  of  these  undertakings  and  obli- 
gations on  the  part  of  the  defendant  company 
would,  by  virtue  of  the  terms  of  the  contract 
itself,  work  a  forfeiture  of  the  property  leas- 
ed, and  would  give  the  right  to  plaintiff  to  re- 
cover possession  thereof.  Upon  tbjbs  point  the 
contract  itself  is  the  law  of  the  case.  While 
the  petition  in  this  case  may  contain  irrele- 
vant matter,  and  may  not  properly  be  parar 
graphed,  yet  it  does  set  forth  a  legal  cause  of 
action  in  substance,  and  we  think,  after  a 
careful  reading  of  it,  that  it  is  good  against 
a  general  demurrer,  or  a  motion  to  dismiss 
in  the  nature  of  such  demurrer.  If  the  first 
ground  of  the  motion  to  dismiss  means  any- 
thing more  than  that  a  legal  cause  of  action 
is  not  set  out,  the  purpose  is  to  attack  the 
form  of  pleading  for  some  defect  which  Is 
amendable,  and  this  cannot  be  done  by  a 
motion  nor  by  a  demurrer  after  the  ap];>ear* 
anoe  term.  Ward  v.  Frick  Co.,  95  Ga.  804, 
22  &  B.  899;  City  of  Augusta  v.  Lombard, 
101  Ga,  724,  28  S.  E.  9G4.  In  Telegraph  Co. 
V.  Jenkins,  92  Ga.  398,  17  S.  B.  620,  the  prin- 
ciple is  announced  that  if  the  declaration  is 
defective  in  matter  of  form,  in  falling  to 
make  proper  or  full  allegations  with  refer- 
ence to  the  defendant  company's  negligence, 
that  was  a  matter  for  special  demurrer.  The 
declaration  being  good  in  substance,  the  court 
did  not  err  in  overruling  a  general  demurrer 
thereto.  In  Printup  v.  J^and  Co.,  90  Ga.  180, 
16  S.  B.  764,  it  was  decided:  "Want  of  cer- 
tainty and  definiteness  in  setting  forth  the  de- 
fense, being  a  defect  of  form,  would  not  vi- 
tiate the  pleas,  unless  pointed  out  by  special 
demurrer.*'  See,  also,  James  v.  Railroad  Co., 
00  Ga.  695,  16  S.  B.  642,  where  it  was  held 


that  though  a  petition  was  defective  in  form 
at  the  fiist  term,  it  should  not,  at  the  trial 
term,  be  dismissed  on  defendant's  motion, 
made  on  the  ground  that  the  allegations  as  to 
the  nature  and  extent  of  the  injuries  were 
too  vague,  uncertain,  and  indefinite  to  put  de- 
fendant on  notice  as  to  the  nature  of  the  case 
to  be  proved.  We  think;  therefore,  the  spe- 
cial objections  urged  by  learned  counsel  for 
plaintiff  in  error  in  this  ease,  as  to  defects  in 
the  petition,  while  many  of  them  might  have 
been  taken  advantage  of  by  special  demurrer, 
are  not,  under  repeated  rulings  of  this  court, 
good  in  a  motion  to  dismiss  a  case  at  the  trial 
term. 

4.  Among  the  covenants  contained  in  the 
contract  in  this  case  there  was  one  for  the  pay- 
ment of  Interest  on  certain  bonds,  which 
plaintiff  alleges  to  have  been  -violated.  It 
seems  that,  under  article  1  of  the  contract, 
defendant  obligated  itself  to  pay  the  prin- 
cipal and  interest,  as  they  became  due.  upon 
a  certain  series  of  bonds;  and  It  was  charged 
hi  the  petition  that  it  failed  and  refused  to 
perform  said  covenant  and  agreement  by  re- 
fusing payment  of  certain  coupons  on  said 
bonds,  although  they  were  duly  presented  to 
defendant  for  payment  by  the  lawful  owners 
and  holders  thereof  under  the  terms  of  the 
contract  of  lease,  to  the  injury,  and  damage  of 
petitioner.  It  further  alleged  that  this  fail- 
ure and  refusal  continued  for  many  months. 
to  the  annoyance  and  damage  of  plaintiff. 
Construing  this  under  the  rule  that  pleadings 
should  be  construed  most  strongly  against 
the  pleader,  as  there  is  no  allegation  that 
these  bonds  had  not  been  paid  before  the  suit, 
while  the  failure  and  refusal  continued  for 
many  months,  the  inference  is  that  defendant 
finally  paid  them  before  any  action  was  tak- 
en against  it  by  the  plaintiff.  If  the  plaintiff 
then  did  not  elect  to  avail  Itself  of  its  rights 
growing  out  of  this  default  while  it  was  in 
existence,  we  do  not  think  such  a  failure  to 
promptly  pay  this  interest  would  constitute 
a  good  ground  of  forfeiture. 

6.  We  conclude,  therefore,  that  the  petition 
in  the  present  case  sufficiently  sets  forth  the 
covenants  made  by  the  defendant  company, 
and  sufficiently  alleges  breaches  of  several  of 
them  to  entitle  the  plaintiff  to  proceed  with 
this  action  for  the  purpose  of  having  adju- 
dicated its  rights  at  law;  and  there  was  there- 
fore no  error  in  the  court  overruling  the  mo- 
tion to  dismiss,  made  at  the  trial  term.  Judg- 
ment affirmed.    All  the  Justices  concurring. 


(lU  Ga.  852) 

GARLAND  v.  SOUTHBEIN  RY.  CO. 

(Supreme  Court  of  Georgia.     July  18,   1900.) 

CARRIBRS-INJURY    TO    PASSBNQER-COM- 
PLAINT. 

Where  a  petition,  in  an  action  against  a 
railway  company  for  personal  injuries,  alleged, 
in  substance,  that  the  plaintiff  was  a  passenger 
upon  a  freight  train  of  the  defendant;  that,  at 
the  request  of  the  conductor,  he  occupied  a  seat 
in  the  upper  part  of  the  cab,  and  remained 
there  until  the  train  reached  ths  outskirts  el 
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the  town  to  which  he  was  going,  when,  the 
train  coming  to  a  full  stop,  which  the  plaintiff 
thought  was  for  the  purpose  of  allowing  him 
to  get  off,  he,  in  order  to  get  his  effects  togeth- 
er, preparatory  to  leaving  the  train,  followed 
the  conductor  to  the  lower  part  of  the  cab, 
where  the  conductor  left  him  standing,  saying 
to  him,  "Stay  here  until  we  pull  up  to  tne  depot, 
and  you  can  then  get  out;"  that  the  train  then 
moved  forward  rapidly,  and  plaintiff,  for  the 
purpose  of  seeing  when  he  reached  the  depot, 
stood  by  a  window  of  the  cab,  holding  firmly 
to  the  window,  in  such  a  position  as  to  protect 
himself  against  all  ordinary  and  usual  jerks 
and  jars  incident  to  a  freight  train;  that  while 
he  was  in  this  position  the  train,  by  reason  of 
the  negligence  of  the  defendant's  employes  in 
charge  thereof,  was  suddenly,  and  without 
warning,  stopped,  with  such  a  tremendous,  un- 
usual, and  unnecessary  shock  as  to  jerk  plain- 
tiff's hands  loose  from  the  widow,  so  violently 
wrenching  them  from  their  hold  upon  the  win- 
dow as  to  tear  a  ring  and  the  flesh  from  one 
of  his  fingers;  that  the  shock  overturned  buck- 
ets of  water  in  the  car,  moved  several  inches 
an  iron  stove,  which  was  fastened  to  the  floor, 
and  threw  the  plaintiff  violently  against  some 
obstacle  in  the  car  and  to  the  floor,  rendering 
him  for  a  time  unconscious;  that  he  sustained 
very  serious  injuries,  the  nature  and  extent  of 
which,  his  sufferings  therefrom,  his  earning 
capacity  before,  and  for  a  stated  period  after, 
the  injury,  and  the  pecuniary  amount  of  his 
damages,  being  all  set  forth,— A^tf,  that  the  pe- 
tition set  forth  a  cause  of  action,  and  should 
not  have  been  dismissed  upon  demurrer. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Henry  county; 
E.  J.  Reagan,  Judge. 

Action  by  H.  J.  Garland  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant   Plaintiff  brings  error.    Reversed. 

liloyd  Cleveland,  for  plaintiff  in  error,  d 
E.  Battle,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed* 


(111  oa.  852) 

PHILLIPS  et  al.  r.  LOWTHBR. 
(Supreme  Court  of  Georgia.     July  13,   1900.) 
WILLB-TRDST-ACTION—NECBSSARY   PARTIES. 

1.  Where  a  testator  directly  devised  and  be- 
queathed to  two  minor  grandsons  described 
realty  and  personalty,  "to  be  equally  divided  be- 
tween them,"  and  in  his  will  directed  that  **if 
either  of  them  should  die  without  children  or  the 
descendants  of  children,  then  his  part  shall  go  to 
the  survivor  or  his  children  or  descendants  of 
children,  but,  if  neither  of  them  should  leave  any 
child  or  descendants  of  children,  then  said  prop- 
erty" to  revert  to  the  testator's  estate,  and  where 
two  named  persons  were  by  the  will  "appointed 
guardians  and  trustees  of  the  property  hereby 
bequeathed  to"  the  grandsons,  the  will,  howev- 
er, not  imposing  upon  them  any  duties,  the  in- 
tention was  to  make  these  persons  trustees  of 
the  estate  which  the  grandsons  took  under  the 
will,  and  the  trust  thus  created  became  execut- 
ed on  the  arrival  of  both  grandsons  at  majori- 
ty. This  being  so,  the  trustees  so  appointed 
were  not  necessary  parties  to  an  action  subse- 
quently instituted  by  one  of  the  grandsons 
against  the  legal  representative  of  the  other, 
who  had  died,  for  the  recovery  of  property 
which  the  latter  in  his  lifetime  had  received  un- 
der this  provision  of  the  will. 

2.  The  court  erred  in  dismissing  the  action 
(or  want  of  proper  parties. 

(Syllabus  by  the  Court) 


Error  from  superior  court,  Polk  couiity;  C 
G.  Janes,  Judge. 

Action  by  W.  P.  Phillips  and  others 
against  B.  P.  Lowther,  executor.  From  • 
Judgment  of  dismissal,  plaintiffs  bring  error. 
Reversed. 

J.  B.  Conyers  and  Neel  &  Neel,  for  plain- 
tiffs In  error.  F.  A.  Irvln  and  W.  G.  Bunn, 
for  defendant  in  error. 

PER  CURLiM.    Judgment  revened. 


(Ul  08.  313) 
BAILEY  V.  FULTON  COUNTY. 
(Supreme  Court  of  Georgia.     July  12,  1900.) 

COUNTIBS— TORT   OF   CHAIN-OANO  SUPERIN- 
TENDENT. 
A  county  is  not  liable  for  a  tort  committed 
by  a  chain-gang  superintendent  in  unlawfully 
imprisoning  one  and  compelling  him  to  work, 
although  the  same  was  done  in  ol>edienoe  to 
instructions  from  the  county  authorities. 
(Syllabus  by  the  Court.) 

Error  from  city  oourt  of  Atlanta;  A*  E. 
Oilhoun,  Judge. 

Action  by  Henry  Bailey  against  Fulton 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.   Affirmed. 

Daley  &  Hall,  for  plaintiff  In  error.  Lb  Z. 
Rosser,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  petition  of  Henry 
Bailey  set  forth  that  for  some  alleged  viola- 
tion of  the  municipal  ordinances  of  the  city 
Of  College  Park  be  was  sentenced  by  the 
mayor  to  serre  a  term  of  six  months  in  the 
county  chain  gang  of  Fulton  county;  that 
after  the  Imposition  of  this  sentence,  which 
was  wholly  unauthorized  by  law,  the  marshal 
of  that  city  delivered  the  plaintiff  into  the 
custody  of  the  superintendent  of  the  chain 
gang,  who  confined  and  kept  the  plaintiff  at 
work  thereon  for  a  period  of  more  than  five 
months;  and  that  '*the  acts  and  doings  of 
said  superintendent  In  thus  confining  this  pe- 
titioner at  hard  labor  in  said  chain  gang  was 
done  in  obedience  to  instructions  issued  to 
him  by  the  county  authorities  of  said  county.*' 
The  petition  was  dismissed  on  demurrer,  and 
the  plaintiff  excepted. 

The  only  question  for  decision  Is  whether 
or  not  a  county  is  liable  in  damages  for  a 
tort  of  the  character  committed  upon  the 
plaintiff  in  error.  We  are  quite  clear  that  It 
is  not  That  "a  municipal  corporation  is  not 
liable  for  the  torts  of  polieemen  or  other 
officers  engaged  in  the  discharge  of  the  du- 
ties imposed  on  them  by  law"  Is  now  a  part 
of  our  statute  law,  codified  from  decisions  of 
this  court  Pol.  Code,  S  744.  The  principle 
upon  which  the  cases  referred  to  were  based 
is  obviously  applicable  to  like  torts  commit- 
ted by  county  officials.  Aside  from  this,  it  is 
also  in  the  Code  expressly  provided  that  "a 
county  is  not  liable  to  suit  for  any  cause  of 
action  unless  made  so  by  statute'*  (Id.,  S  341); 
and  there  is  in  this  state  no  statute  render- 
ing a  county  liable  for  any  such  cause  of  bc- 
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tlon  BB  tbat  set  forth  in  the  present  petition. 
The  question  of  the  liability  of  a  county  for 
torts  committed  by  its  officers  was  fully  dis- 
cussed in  the  case  of  Millwood  r.  Dekalb 
Co.,  106  aa.  743,  32  S.  B.  577.  See  the  opin- 
ion of  Mr.  Justice  Cobb  and  the  authorities 
therein  cited.  Counsel  for  the  plaintiff  in 
•error  sought  to  bring  this  case  within  the 
ruling  announced  in  Barfield  v.  Macon  Co. 
iGtL)  34  8.  El  596,  following  the  decision  in 
Smith  V.  Floyd  Co..  85  Ga.  420.  11  S.  E.  860, 
In  which  it  was  held  that,  "construing  the 
constitution  of  1877  and  the  Code  together, 
a  right  of  action  exists  against  a  county  for 
damaging  private  property  for  public  uses  in 
-constructing  the  approaches  to  a  county 
bridge,  thereby  elevating  the  roadway  above 
an  adjacent  lot,  so  as  to  hinder  access  to 
the  lot  from  the  road."  These  cases,  how- 
ever, turned  upon  the  constitutional  right  of 
persons  whose  property  is  taken  or  damaged 
for  public  uses  to  have  just  and  adequate 
compensation  for  the  same,  and  the  corre- 
sponding liability  which  would  necessarily  at- 
tach when  the  taking  or  damaging  was  done 
by  a  county  in  Its  capacity  as  a  public  cor- 
poration. Manifestly,  the  framers  of  the  con- 
stitution contemplated  that  counties,  in  mak- 
ing public  improvements,  would  take  or  dam- 
age private  property,  and  accordingly  the  con- 
stitutlonalj)rovislon  above  referred  to  was  held 
to  create  a  right,  irrespective  of  express  legis- 
lative enactment,  to  bring  an  action  against  a 
county  in  such  cases.  The  whole  subject  is^ 
fully  discussed  by  Chief  Justice  Bleckley  in 
the  case  cited  from  85  Ga,  and  11  S.  E.,  and 
therefore  need  not  now  be  further  elaborated. 
The  present  case  is  of  an  altogether  different 
•character.  While  it  is  true  that  the  constitu- 
tion declares  that  "no  person  shall  be  de- 
prived of  life,  liberty,  or  property  except  by 
-due  process  of  law,"  there  is  nothing  in  that 
Instrument  which  either  expressly  or  by  im- 
.plication  imposes  upon  counties  a  liability  for 
the  tortious  acts  of  any  officer  committed  in 
violation  of  this  provision  of  our  fundamental 
law.  Judgment  affirmed.  All  the  Justices 
concurring. 

an  Ga.  605) 

ADAMS  V.  CARNES. 
(Supreme  Court  of  Georgia.     July   12.   1900.) 

EXECUTION— CLAIM   OP   THIRD   PARTY— WITH- 
DRAWAL—DAMAGES— FRIVOLOUS 
APPEAL-NEW  TRIAU 

1.  The  privilege  given  by  the  statute  to  a 
-claimant  to  withdraw  his  claim  one  time  with- 
out the  consent  of  the  plaintiff  in  fi.  fa.  must  be 
exercised  before  a  judgment  has  been  rendered 
finding  the  property  subject,  and  assessing  dam- 
ages because  the  claim  was  interposed  for  de- 
lay only;  and  when,  after  such  a  judgment  has 
been  rendered  in  a  justice's  court,  an  appeal 
therefrom  is  taken  to  the  superior  court,  the 
claimant  has  no  right  in  the  latter  court  to 
withdraw  his  claim  without  the  consent  of  the 
plaintiff. 

2.  There  being  in  this  case  no  finding  by  the 
Jury  as  to  the  value  of  the  property  levied  up- 
on, the  court  erred  in  adjudging  that  the  10  per 
cent  damages '  which  they  found  against  the 
•claimant  because,  in  their  opinion,  the  daim 


was  filed  for  delay  only,  should  be  assessed  up- 
on the  full  amount  of  the  execution;  for,  un- 
der section  4627  of  the  Civil  Ck>de,  this  canno' 
be  done  unless  the  value  of  the  property  in  dis- 
pute exceeds  that  amount,  and,  in  the  absence 
of  any  finding  that  such  is  the  fact,  there  is  no 
lawful  basis  for  making  such  an  assessment. 

3.  Inasmuch  as  the  provisions  of  the  Code  in 
relation  to  the  assessment  of  damages  for  en- 
tering a  frivolous  appeal  are  necessarily  ap- 
plicable to  those  cases  only  in  which  money  ver- 
dicts are  rendered,  and  cannot  be  enforced  in 
claim  cases,  the  court  committed  further  error 
in  giving  judgment  against  the  claimant  for  20 
per  cent,  of  the  amount  of  the  execution  as 
damages  for  entering  an  appeal  which  the  jury 
found  was  frivolous. 

4.  Since,  however,  the  commission  of  errors 
in  entering  a  judgment  affords  no  cause  for 
granting  a  new  tnal,  but  should  be  made  the 
subject-matter  of  a  direct  bill  of  exceptions, 
the  grounds  of  the  motion  for  a  new  trial  now 
under  review,  complaining  of  the  errors  pointed 
out  in  the  two  preceding  notes,  were  entirely 
without  legal  merit. 

5.  The  evidence  in  this  case  demanded  the 
verdict  returned  by  the  jury.  This  being  so, 
the  general  grounds  of  the  motion  for  a  new  tri- 
al afforded  no  reason  for  setting  the  verdict 
aside;  and  as  the  only  special  ground  of  that 
motion,  other  than  those  relating  to  the  errors 
committed  in  rendering  the  judgment,  is  based 
upon  the  refusal  to  allow  the  claim  to  be  with- 
drawn, which  ruling  was  right,  there  was  no 
cause  whatever  for  granting  a  new  trial,  and 
the  court  erred  in  so  doing. 

(Syllabus  by  the  Court) 

£rror  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Action  by  J*  J-  Adams  against  one  Cames. 
On  levy  of  execution,  Emma  J.  Cames,  de- 
fendant's wife,  interposed  a  claim.  The  prop- 
erty was  found  subject  in  the  Justice  court 
and,  on  appeal  to  superior  court.  Judgment  was 
rendered  for  the  plaintiff  in  execution,  and  a 
new  trial  was  granted.  Plaintiff  brings  er- 
ror.   Reversed. 

Jas.  B.  Conyers,  for  plaintiff  in  error. 
Thos.  W.  Milner,  for  defendant  in  error. 

LITTLE,  J.  An  execution  Issued  from  a 
Justice's  court  in  favor  of  Adams  against 
Cames  for  the  principal  sum  of  $100,  besides 
interest  and  costs  of  suit,  and  was  levied  on 
two  mules,  as  the  property  of  the  defendant; 
and  a  claim  was  interposed  by  Emma  J. 
Cames,  his  wife.  On  the  trial  of  the  Issue 
in  the  Justice's  court  the  property  was  found 
subject  with  a  Judgment  for  damages,  the 
Justice  having  found  that  the  claim  was  in- 
terposed for  delay  only.  An  appeal  was  en- 
tered to  the  superior  court,  and  the  Jury  there 
returned  a  verdict  that  the  property  levied 
on  and  claimed  was  subject  and  that  the 
claim  was  frivolous  and  intended  for  delay 
only,  and  assessed  10  per  cent  damages 
against  the  claimant.  The  Jury  also  found 
that  the  appeal  was  frivolous.  On  this  ver- 
dict a  Judgment  was  rendered  in  the  supe- 
rior court  that  the  execution  do  proceed,  and 
that  the  plaintiff  in  fl.  fa.  recover  of  the 
claimant  $14.09  as  damages,  because  the 
claim  was  frivolous  and  Intended  for  delay 
only,  this  sum  being  10  per  cent,  of  the 
principal  and  interest  appearing  to  be  due  on 
the  fi.  fa.    It  was  also  further  adjudged  that 
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the  plalntUf  recover  of  the  claimant  the  fur- 
ther sum  of  ^9.98  aa  damages  because  the 
appeal  was  found  to  be  frivolous  and  Intend- 
ed for  delay  only,  this  last  sum  being  20 
per  cent  of  the  amount  of  the  execution. 
The  claimant  made  a  motion  for  a  new  trial 
on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  because  the 
court  erred  in  refusing  to  permit  the  claim- 
ant to  withdraw  her  claim  on  the  trial  of 
the  appeal  in  the  superior  court,  it  being  the 
first  withdrawal  insisted  on  by  the  claimant 
The  motion  also  contained  two  other  grounds, 
which  will  be  noticed  below.  A  new  trial 
was  granted,  and  the  plaintiff  sued  out  a  bill 
of  exceptions,  alleging  that  the  court  erred  in 
granting  a  new  trial.  No  cross  bill  of  excep- 
tions, alleging  error  in  entering  the  judgment, 
was  sued  out  by  the  claimant 

1.  There  was  no  merit  In  the  special  ground 
of  the  motion  for  a  new  trial  alleging  error  in 
the  refusal  of  the  court  to  allow  the  withdraw- 
al of  the  claim.  We  are  of  the  opinion  that  after 
the  case  had  reached  the  superior  court  on  ap- 
peal from  a  judgment  In  the  justice's  court, 
which  had  determined  the  property  to  be  sub- 
ject to  the  execution,  and  assessed  damages 
because,  in  the  opinion  of  the  justice,  the 
claim  was  Interposed  for  delay  only,  the 
claimant  bad  no  right  to  withdraw  her  claim. 
It  is  true  that  section  4625  of  the  Civil  Code 
negatively  grants  the  right  to  a  claimant  to 
withdraw  or  discontinue  a  claim  one  time 
without  the  consent  of  the  plaintiff  in  execu- 
tion. Bxplanations  have  been  attempted  to 
be  made  of  this  provision  of  our  statute,  from 
time  to  time,  which  are  not  altogether  satis* 
f^ctoiy;  but,  without  regard  to  the  wisdom 
or  justice  of  granting  this  privilege,  this 
court  is  committed  to  the  doctrine  that  It 
must  be  exercised  before  a  judgment  has  been 
rendered  assessing  damages  In  favor  of  the 
plaintiff  In  execution.  Attaway  v.  Dyer,  8 
Ga.  184.  That  case  was  tried  when  the  laws 
providing  for  an  appeal  from  one  jury  to  an- 
other In  the  superior  court  were  in  force.  On 
the  first  jury  trial  tbe  property  was  found 
subject  together  with  60  per  cent  damages 
for  delay.  From  this  verdict  the  claimant 
appealed,  and,  after  the  appeal,  moved  to 
withdraw  his  claim.  The  court  ruled  that  it 
could  not  be  done  after  such  a  verdict  It 
is  true  that  the  appeal  in  that  case  was  not 
made  from  a  justice's  court  but  the  principle 
ruled  in  tbe  case  is  that  this  privilege  of  with- 
drawal must  be  exercised  before  a  judgment 
has  been  rendered  which  awarded  damages 
to  the  plaintiff  in  fi.  fa.  The  ruling  there 
made  covers  this  case,  because,  undoubtedly, 
by  the  judgment  of  a  court  of  competent  ju- 
risdiction the  property  in  the  case  at  bar  had 
been  found  subject,  and  damages  for  delay 
only  awarded,  and  it  was  that  very  judgment 
which  the  claimant  sought  to  have  set  aside 
by  an  appeal  to  the  superior  court  Olearly, 
she  could,  within  the  restrictions  Imposed  by 
law,  have  dismissed  her  appeal;  but  after  an 
adjudication  on  th^  merits  of  the  claim  case, 
on  a  verdict  finding  damages  against  her  for 


delay,  and  an  appeal  taken  from  the  Judg- 
ment rendered,  there  is  not  as  we  under- 
stand the  law,  any  privilege  on  the  part  of 
the  claimant  to  withdraw  her  daim.  See 
Strickland  v.  Maddox,  9  Qa.  196;  Parker  v. 
Beeman,  28  Ga.  475;  Benneker  v.  McMlchael, 
33  Ga.  94. 

2.  One  of  the  grounds  of  the  motion  for  a 
new  trial  above  referred  to  alleged  that  the 
judge  erred  in  including  in  the  judgment  an 
award  of  the  10  per  cent  damages  which  tbe 
jury  found  against  the  claimant  because,  in 
their  opinion,  the  claim  was  filed  for  delay 
only.  We  are  of  the  opinion  that  in  this  re- 
spect the  court  did  commit  error,  for  there 
was  no  finding  as  to  the  value  of  the  prop- 
erty levied  upon.  Indeed,  there  was  no  evi- 
dence on  this  subject  Section  4627  of  the 
Civil  Code  provides  that  on  the  trial  of  claims 
to  property  which  are  pending  in  the  superior 
court,  when  damages  shall  be  found  by  the 
jury  they  shall  be  assessed  upon  the  whole 
amount  then  due  upon  the  execution,  provided 
the  value  of  tbe  property  in  dispute  exceeds 
the  amount  of  the  execution,  and  upon  tbe 
value  of  the  property  when  it  is  less  than 
the  amount  of  the  execution  which  had  been 
levied.  In  this  case  the  damages  which  were 
found  by  the  jury  were  assessed  upon  tbe 
whole  amount  of  tbe  execution,  without  any 
proof  of  the  value  of  the  property  on  which 
the  execution  was  levied,  or  any  finding  by 
the  jury  as  to  this  matter.  In  the  absence 
of  such  a  finding,  no  legal  assessment  of  the 
damages  could  have  been  made,  and  the  court 
therefore  erred  in  assessing  the  damages  on 
the  amount  of  the  execution. 

3.  In  their  verdict  the  jury  declared  that 
the  appeal  was  frivolous  and  intended  for 
delay,  and  the  court  thereupon  entered  a 
judgment  also,  for  20  per  cent  on  the  amount 
of  the  plaintiff's  execution  against  the  claim- 
ant This,  we  think,  was  also  error.  By  sec- 
Uon  4473  of  the  Civil  Code  it  is  provided 
that  if  on  the  trial  of  any  appeal,  except  fron? 
a  justice's  court,  it  appears  to  the  jury  that 
the  appeal  was  frivolous  and  Intended  for  de- 
lay  only,  they  shall  assess  damages  against 
the  appellant,  in  favor  of  the  respondent 
for  such  delay,  not  exceeding  25  per  cent, 
on  the  principal  sum  which  they  shall  find 
due,  and,  if  the  judgment  of  the  superior 
court  should  be  that  an  appeal  from  a  jus- 
tice's court  is  frivolous  and  intended  for  d^ay 
only,  said  court  shall,  in  addition  to  the  final 
judgment  in  the  case,  enter  judgment  against 
the  appellant  for  20  per  cent  damages  on  said 
frivolous  appeal.  Evidently  the  presiding 
judge  applied  these  provisions  to  the  case  at 
bar,  but  in  our  opinion,  they  cannot  be 
made  applicable  to  a  claim  case,  but  only  to 
cases  of  appeal,  wherein  the  jury  returns  a 
verdict  for  a  sum  of  money.  This  is  un- 
doubtedly correct  because  the  provisions  of 
the  section  are  Intended  to  impose  a*  penalty 
on  litigants  who  enter  an  appeal  to  the  su- 
perior court  on  grounds  which  are  frivolous, 
for  the  purpose  of  delaying  the  processes  of 
the  courts.    In  claim  cases  a  separate  pro?i- 
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■ion  to  acGomplisli  the  same  purpose  is  made 
by  statute.  In  the  trial  of  all  claim  cases 
the  jury  la  invested  with  full  power  to  fix 
BQCh  penalty  on  the  claimant  in  the  nature  of 
damages,  as  they  think  proper,  not  less  than 
10  per  cent,  where  it  is  determined  that  the 
daim  is  Interposed  for  delay.  The  section 
which  authorizes  damages  to  be  assessed  for 
a  ftivolouB  appeal  contemplates  two  classes 
of  cases:  The  first  is  a  case  where  the 
appeal  is  entered  from  a  court  other  than  a 
justice's  court  where  a  verdict  for  money 
is  rendered  on  the  appeal.  In  such  a  case» 
.  if  the  jury  are  of  the  opinion  that  the  i^peal 
was  frivolous  and  Intended  for  delay,  they 
shall  assess  damages  against  the  appellant 
not  exceeding  25  per  cent  on  the  amount 
they  shall  find  to  be  due.  The  second  Is  that 
if,  on  the  trial  of  an  appeal  from  a  justice's 
court  the  judge  of  the  superior  court  de- 
termines that  the  appeal  was  frivolous  and 
intended  for  delay  only,  he  shall,  in  addition 
to  the  final  judgment,  enter  a  judgment 
against  the  appellant  for  20  per  cent  dam* 
ages.  In  each  case  a  final  money  judgment 
must  express  a  sum  on  which  a  given  per 
ceAt  shall  be  assessed. 

4.  While  it  is  clear  that  the  court  erred  In 
the  particulars  pointed  out  In  the  two  pre- 
ceding divisions  of  this  opinion,  it  was  not 
permissible  to  attempt  to  review  these  errors 
by  motion  for  a  new  trial.  If  anything  is 
well  settled,  it  is  that  the  commission  of 
errors  In  entering  a  judgment  affords  no 
cause  for  granting  a  new  trial,  but  the  same 
sfaonid  be  made  the  subject-matter  of  a  direct 
bill  of  exceptions.  It  follows,  without  doubt 
that  the  two  grounds  of  the  motion  for  a  new 
trial  now  under  consideration  were  entirely 
without  legal  merit,  and  that  it  was  improper 
to  set  the  verdict  aside  and  grant  a  new  trial 
for  the  reasons  set  forth  In  these  grounds. 

5.  The  verdict  which  the  jury  rendered  In 
this  case  was  absolutely  demanded  by  the 
evidence.  This  being  so,  the  general  grounds 
of  the  motion  for  a  new  trial  afforded  no  rea- 
son  whatever  for  setting  the  verdict  aside; 
and  having  shown  that  the  one  special  ground 
of  that  motion,  other  than  those  relating  to 
the  errors  committed  In  rendering  the  judg- 
ment Is  based  upon  the  refusal  to  allow  the 
withdrawal  of  the  claim,  which  ruling,  we 
hare  undertaken  to  show,  was  correct  It  fol- 
lows that  the  motion  for  a  new  trial  had  not 
In  It  a  single  meritorious  ground.  The  court 
therefore  erred  In  setting  aside  the  verdict 
and  this  is  so  although  this  was  the  first 
grant  of  a  new  trial  In  this  case.  Judgment 
reversed.    All  the  justices  concurring. 


(Ul  Ga.  SIB) 

QUlROUHrr  V.  AI.ABAMA  O.  a  R  CO. 

(Supreme  Court  of  Georgia.     July   12,   1900.) 

INJURT  TO  BMPLOTA-CONTRIBUTORT  NBQLI- 
OBNCB— DIRECTING  VERDICT. 

1.  An  employd  of  a  railroad  company,  who 
was  Injured  in  undertaking  to  mount  a  rapid- 
ly moving  flat  car  by  placing  his  foot  upon  the 


lid  of  the  journal  box,  and  seizing  a  standard 
which  had  been  inserted  in  an  opening  In  the 
side  of  the  car  in  order  to  prevent  the  freight 
thereon  from  falling  ofl^  was  not,  either  under 
the  general  rules  of  law  or  any  Alabama  stat- 
ute, entitled  to  a  recoverv  on  the  ground  that 
the  standard  slipped  in  the  socket  and  caused 
him  to  fall,  when  there  was  no  testimony  tend- 
ing to  show  that  the  standard  was  placed  on 
the  car  as  a  means  of  mounting  the  same,  but, 
on  the  contrary,  positive  testimony  that  it 
was  not  placed  there  or  intended  to  be  used 
for  that  purpose. 

2.  When  an  employ^  has  his  choice  of  two 
ways  in  which  to  perform  a  duty,  the  one  safe, 
though  inconvenient,  and  the  other  dangerous, 
he  is  bound  to  select  the  safe  method;  and  if, 
instead  of  so  doing,  he  elects  to  pursue  the  dan- 
gerous way,  and  is,  in  consequence,  injured,  he 
is  guilty  of  such  negligence  as  will  bar  an  ac- 
tion for  damages  against  the  master.  The  prin- 
ciple here  announced  is  recognized  law  in  the 
state  of  Alabama. 

3.  If  there  was,  in  the  present  case,  any  evi- 
dence tending  to  show  that  the  plaintiff  acted 
In  an  emergency,  it  was  one  of  his  own  making, 
and  the  defendant  company  could  not  be  held 
responsible  on  the  theory  that  it  had  by  its  neg- 
ligence placed  him  in  such  a  position  as  to  re- 
lieve him  of  the  duty  of  ezercising  ordinary 
care  for  his  own  safety. 

4.  The  evidence  demanded  a  verdict  for  the 
defendant  and  there  was  no  error  in  directing 
the  jury  to  find  accordingly. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  B.  Cal- 
houn, Judge. 

Action  by  A  J.  Quirouet  against  the  Ala- 
bama Great  Southern  Railroad  Company. 
Judgment  for  defendant.  Plaintiff  brings  er- 
ror.   Affirmed. 

Westmoreland  Bros.,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell  and  A.  Heymans, 
for  defendant  In  error. 

COBB,  J.  Quirouet  brought  suit  in  the 
city  court  of  Atlanta  against  the  Alabama 
Great  Southern  Railroad  Company,  a  corpora- 
tion chartered  under  the  laws  of  the  state  of 
Alabama,  for  damages  for  personal  Injuries 
alleged  to  have  been  brought  about  by  the 
negligence  of  the  defendant  At  the  trial  the 
court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  excepted. 

The  case^  taken  in  its  most  favorable  light 
for  the  plaintiff,  will  appear  from  the  follow- 
ing summary  of  the  evidence:  The  plaintiff 
testified  that  he  was  employed  by 'the  defend- 
ant as  a  flagman  on  one  of  Its  freight  trains, 
and  that  on  the  occasion  on  which  he  was  In* 
jured,  the  train  had  entered  a  side  track  to  let 
a  passenger  train  pass.'  After  the  latter  train 
had  gone  by,  the  freight  train  backed  out  from 
the  side  track  onto  the  main  line.  "He  had  per- 
formed all  he  was  required  to  do  when  he  turn- 
ed the  switch  to  let  the  train  back  out"  The 
train  had  a  caboose  attached,  with  steps  to  it. 
The  plaintiff  sought  to  mount  the  fourth  car 
from  the  caboose.  The  brakes  on  this  car, 
which  the  plaintiff  had  himself  "put  on,'*  were 
causing  the  wheels  to  slide  and  smoke,  and  his 
purpose  in  mounting  the  car  was  to  release 
the  brakes.  When  brakes  are  on  so  tight  as 
to  cause  the  wheels  to  slide,  there  is  danger 
of  the  wheels  bursting,  and  thus  causing  th« 
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train  to  be  wrecked.  The  Journal  box  upon 
which  he  stepped  was  sometimes  called  the 
"grease  box.*'  The  wheels  of  the  car  are  fas- 
tened to  the  axle,  and  the  wheel  and  the  axle 
both  turn.  The  axle  passes  through  the  Jour- 
nal box,  which  has  a  lid  on  it,  placed  some- 
what lilse  the  roof  of  a  house,~a  little  slant- 
ing. Grease  and  waste  are  put  in  the  Journal 
box  to  l^eep  It  from  getting  warm.  There 
was  no  hand  hold  on  the  car,  or  other  means 
provided  for  mounting  this  car.  The  train 
was  running  at  the  rate  of  five  or  six  miles  an 
hour.  When  the  plaintiff  attempted  to  mount 
the  car,  it  was  necessary  for  him  to  talie  hold 
of  a  large  standard,  which  was  on  the  car 
for  the  purpose  of  preventing  the  pipes,  with 
which  the  car  was  loaded  from  rolling  off, 
and  place  his  foot  upon  the  Journal  box,  and 
in  this  way  mount.  The  standard  was  so 
large  that  he  could  not  grasp  it,  but  was 
required  to  throw  his  hand  and  wrist  around 
it,  and  as  he  did  so,  and  placed  his  foot  upon 
the  Journal  box,  and  threw  his  weight  on  the 
standard,  it  turned  with  him,  threw  him 
down,  and  threw  his  foot  off  the  Journal  box 
imder  the  wheels  of  the  car,  which  passed 
over  his  ankle,  foot,  and  leg,  and  caused  him 
to  sustain  painful  and  serious  injuries.  The 
socket  in  which  the  standard  worked  was 
square,  and  the  standard  was  round,  and  not 
properly  fitted  in  it.  or  it  would  not  have 
turned.  The  plaintiff  further  testified  that  it 
was  the  custom  of  the  employes  to  mount  the 
car  in  the  way  he  sought  to  do,  but  there  was 
no  evidence  showing  tliat  the  company  knew 
of  this  custom  and  assented  to  it  The  de- 
fendant introduced  In  evidence  a  copy  of  one 
of  its  rules  In  force  at  the  time  the  plaintiff 
was  injured,  which  declared  that  the  defend- 
ant's employes  must  not  attempt  to  get  on  or 
off  trains  while  in  motion,  and  that,  if  they 
did  so,  it  would  be  at  their  own  peril  and 
risk.  Certain  statutes  of  Alabama  were  in- 
troduced in  evidence  by  the  plaintiff,  the  fol- 
lowing being  so  much  of  the  same  as  are  ma- 
terial to  the  present  Investigation:  *'When  a 
personal  injury  is  received  by  a  servant  or 
employ6  in  the  service  or  business  of  the 
master  or  employer,  the  master  or  employer 
is  liable  to  answer  in  damage  to  such  servant 
or  employ^,  as  if  he  were  a  stranger,  and  not 
engaged  in  such  service  or  employment,  in  the 
cases  following:  When  the  injury  is  caused 
by  reason  of  any  defects  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  connect- 
ed with  or  used  in  the  business  of  the  master 
or  employer.  When  such  injury  is  caused  by 
reason  of  the  negligence  of  any  person  in  the 
service  or  employment  of  the  master  or  em- 
ployer, who  has  the  charge  or  control  of 
any  signal,  point,  locomotive  engine,  switch, 
car,  or  train  upon  a  railway,  or  of  any  part 
of  the  track  of  a  railway." 

1.  It  Is  a  general  rule  of  law  that  a  serv- 
ant cannot  recover  of  the  master  for  injuries 
resulting  from  the  use  of  machinery  or  appli- 
ances for  a  purpose  for  which  they  were  not 
intended  by  the  master,  and  for  which  it  was 
not  necessary  that  they  should  be  used,  how- 


ever defective  such  appliances  may  be.  In 
undertaking  to  use  an  appliance  for  a  purpose 
for  which  it  was  not  intended  by  the  master, 
the  servant  takes  upon  himself  the  risk  inci- 
dent to  such  use.  Wood,  Mast.  &  Serv.  §  402;. 
Bailey,  Mast.  Liab.  p.  22;  1  Shear.  &  B.  Neg. 
p.  346,  and  numerous  cases  cited  in  note  4; 
Hamilton  v.  Bailroad  Co.,  83  Ga.  346;  9  S. 
E.  670;  Bailroad  Co.  y.  Dickey,  90  Ga.  491, 
16  S.  E.  212;  Bail  way  Co.  y.  Beynolds,  93 
Ga.  570,  20  S.  E.  70.  This  rule  Is  not  con- 
travened by  the  statute  of  .Alabama  above 
quoted,  or  any  statute  introduced  in  evidence, 
and  it  will  be  presumed  that  the  general  law 
on  the  subject  is  of  force  in  that  state.  Ap> 
plying  this  rule  to  the  facts  of  the  present  case, 
we  do  not  think  the  plaintiff  would  have  been 
entitled  to  recover  on  the  theory  that  the 
standard  was  defective.  The  standard  was 
not  placed  on  the  car  for  the  purpose  of  being 
used  by  employes  in  mounting  the  car.  It 
was  placed  there  to  prevent  the  pipes  from 
rolling  off,  and  was  suitable  for  this  purpose. 
The  fact  that  the  standard  was  round,  and 
did  not  fit  the  socket,  which  was  square.  Is 
not  a  matter  about  which  the  plaintiff  can 
complain,  unless  there  was  a  necessity  for 
him  to  use  the  standard  for  that  purpose  at 
that  time  in  order  to  properly  discharge  the 
duties  imposed  upon  him  by  the  master. 

2.  There  was,  however,  according  to  the 
evidence,  no  such  necessity.  The  car  he  at- 
tempted to  mount  was  the  fourth  car  from 
the  caboose,  and  the  latter  could  have  been 
easily  and  safely  mounted  by  steps.  This, 
therefore,  was  the  safer  and  less  dangerous 
method  of  reaching  the  brake  which  needed 
attention.  Nor  was  it  necessary  for  the  plain- 
tiff to  remain  at  the  switch  until  the  caboose 
had  passed,  for  he  testified  that  he  had  per- 
formed all  he  was  required  to  do  when  he- 
turned  the  switch  to  let  the  train  back  out 
While  it  was  more  inconvenient,  still  he  could 
have  reached  the  car  by  going  first  upon  the 
caboose  or  other  cars,  which  had  appropriate 
appliances  for  use  in  going  upon  them,  and  it 
was  his  duty  to  have  used  the  more  appropri- 
ate and  less  dangerous  method.  In  such  a 
case,  the  use  of  the  more  dangerous  method, 
even  though  it  be  the  one  of  greater  conven- 
ience, would  preclude  a  recovery  if  injury  re- 
sults. This  principle  was  recognized  by  the 
supreme  court  of  Alabama  in  the  case  of  Bail- 
road Co.  V.  George,  94  Ala.  200,  10  South.  145, 
cited  in  Bailway  Co.  v.  Harbin  (Ga.)  36  S.  £. 
218.  In  the  Alabama  case  it  was  held:  "If 
there  are  two  apparent  ways  of  discharging 
the  required  service,  one  more  dangerous  than 
the  other,  the  employ^  is  bound  to  select  the 
latter,  and  Is  guilty  of  such  negligence  as  will 
bar  an  action  for  damages  if  he  selects  the 
former,  and  is  thereby  injured." 

3.  If  the  locking  of  the  wheel  and  conse- 
quent danger  to  the  train,  and  the'  failure  to 
mount  the  caboose  or  other  cars  with  proper 
appliances  for  that  purpose,  brought  about  an 
emergency,  it  was  one  of  the  plaintiff's  own 
creation,  and  he  will  not  be  allowed  to  take 
any  advantage  therefrom.    See,  in  this  coi^ 
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nectlon,  Briscoe  y.  Railway  Co.,  108  Oa.  224, 
28  S.  £.  638. 

4.  We  thlnlt  there  was  no  possible  view  of 
the  case  wliich  would  liave  justified  a  recov- 
ery for  the  plaintiff,  but  that  his  injuries  were 
the  result  of  his  own  gross  negligence  in  the 
premises.  There  was  therefore  no  error  in  di- 
recting the  jury  to  return  a  verdict  in  favor  of 
the  defendant  Judgment  affirmed.  All  the 
justices  concurring. 


ail  Oa.  143) 

BOMAR  v.  EQUITABLE  MORTG.  CO. 
(Supreme  Court  of  Georgia.    July  9,  1900.) 
NOTE— ACTION    BY    PAYBB— TITLB. 
The  payee  of  a  promissory  note,  in  posses- 
aion  of  the  same,  is  presumed  to  own  it,  al- 
though his  indorsement  thereon,  in  full  or  in 
blank,  may  stand  uncanceled.    He  may  sue  up- 
on such  note,  and  his  title  to  the  same  cannot 
be  inquired  into,  unless  it  be  necessary  for  the 
protection  of  the  defendant,  or  to  let  in  the  de- 
fense which  he  seeks  to  make. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Douglas  county; 
€.  G.  Janes,  Judge. 

Action  by  the  Equitable  Mortgage  Com-> 
pany  against  Parker  M.  Bomar.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

li.  R.  Ray,  for  plaintiff  in  error.  Payne  & 
Tye,  J.  A.  Noyes,  and  J.  S.  James,  for  defend* 
ant  in  error. 

FISH,  J.  The  Equitable  Mortgage  Com- 
pany brought  suit  against  Parker  M.  Bomar 
upon  two  promissory  notes;  one  being  for  the 
principal  sum  due,  and  the  other  being  an 
interest  coupon  note.  Both  notes  were  pay- 
able to  the  order  of  the  plaintiff.  When  the 
notes  were  offered  In  evidence  by  the  plain- 
tiff upon  the  trial,  the  following  entry  ap- 
peared upon  the  back  of  the  principal  note: 
''American  Loan  and  Trust  Company,  Trus^ 
tee  for  Debenture  Holders  under  Agreement 
with  Equitable  Mortgage  Company,  Octo- 
ber 15,  1896.  Equitable  Mortgage  Compa- 
ny, by  Chas.  B.  Hobbs,  Assistant  Treasurer." 
The  defendant  objected  to  the  notes  going  in 
evidence  ^'because  it  appeared  from  the  in- 
dorsement upon  the  principal  note  that  the 
plaintiff  had  parted  with  its  title  to  said 
notes  before  the  filing  of  said  suit,  and  that 
the  right  of  action  was  in  the  American  Loan 
&  Trust  (Company,  trustee,  and  not  in  said 
plaintiff."  The  objection  was  overruled,  and 
the  notes  admitted  in  evidence.  Defendant 
excepted  and  assigned  error  upon  this  ruling 
of  the  court  We  are  of  opinion  that  there 
is  no  merit  in  the  exception.  The  note  was 
In  possession  of  the  payee,  and  the  presump- 
tion was  that  it  was  the  owner,  notwithstand- 
ing its  indorsement  upon  the  note  stood  un- 
canceled, and  it  had  a  right  to  sue  thereon  in 
its  own  name.  In  Dugan  v.  U.  S.,  3  Wheat 
172,  4  L.  Ed.  302,  it  was  held  "that  if  any 
person  who  indorses  a  bill  of  exchange  to  an- 
other, whether  for  value  or  for  the  purpose 


of  collection,  shall  come  to  the  poesesslon 
thereof  again,  he  shall  be  regarded,  unless 
the  contrary  appear  in  evidence,  as  the  bona 
fide  holder  and  proprietor  of  such  bill,  and 
shall  be  entitled  to  recover,  notwithstanding 
there  may  be  on  It  one  or  more  indorsements 
In  full,  subsequent  to  the  one  to  him,  without 
producing  any  receipt  or  indorsement  back 
from  either  of  such  Indorsees,  whose  names 
he  may  strike  from  the  bill,  or  not  as  he 
may  think  proper.**  In  Daniel,  Xeg.  Inst.  S 
119S,  the  rule  is  stated  to  be  that  "where 
there  appears  on  the  paper  the  plaintllTs 
own  indorsement  it  will  be  presumed  either 
that  he  had  not  perfected  his  indorsement  by 
delivery,  or  that  the  paper  has  been  returned 
to  him  as  his  own  property,  and  in  either  case 
he  has  the  right  to  sue  upon  it'*  In  2  Rand, 
(^m.  Paper.  §  717,  the  author  says:  "The 
payee's  possession  of  a  bill  or  note  is  prima 
facie  evidence  of  title  in  him,  notwithstanding 
his  own  indorsement  is  erased,  and  even,  it 
has  been  held,,  notwlthstsinding  his  own  spe- 
cial indorsement  or  indorsement  in  blank,  un- 
canceled." To  the  same  effect,  see  3  Rand. 
Com.  Paper,  S  1615,  and  4  Am.  &  Eng.  Enc. 
Law,  280.  There  are  numerous  adjudicated 
cases  to  this  effect  cited  by  the  authorities 
above  referred  to,  and  there  can  be  no  ques- 
tion but  that  the  great  weight  of  Judicial 
opink>n  sustains  the  doctrine.  It  is  true  that 
this  court  held  in  Southern  Bank  of  Georgia 
V.  Mechanics*  Sav.  Bank,  27  Ga.  252.  that 
"where  a  bill  of  exchange  or  draft  is  indorsed 
in  full  by  the  payee,  suit  cannot  be  main- 
tained in  the  name  of  the  payee  while  the 
indorsement  stands.'*  The  decision,  however, 
was  rendered  by  only  two  Judges,  and  we  are 
therefore  not  compelled  to  follow  it  In 
Leitner  v.  Miller.  49  Ga.  486,  it  appeared  that 
Miller  sued  C.  B.  Leitner,  as  principal,  and 
S.  A.  Leitner,  as  Indorser,  on  a  note  made  by 
C.  B.  Leitner,  payable  to  S.  A.  Leitner  or 
bearer,  and  indorsed  as  follows;  "S.  A.  Leit- 
ner. J.  V.  H.  Allen.  Treasurer.  L.  H.  Miller. 
Pay  I.  C.  Plant,  or  order,  for  collection."  The 
plaintiff  Introduced  the  note  and  closed,  when 
the  defendant  moved  for  a  nonsuit  on  the 
ground  that  plaintiff  had  shown  title  out  of 
himself  by  his  indorsement  on  the  note  sued 
on.  The  motion  was  overruled,  and  the  de- 
fendant excepted.  This  court  held  that  "al- 
though plaintiff's  name  may  be  on  the  back 
of  the  note  sued  on,  he  may  recover  against 
the  maker,  as  the  law  will  presume,  in  the 
absence  of  proof  to  the  contrary,  that  an  in- 
dorsement by  him  was  never  completed  by 
delivery,  or,  if  he  had  delivered  it  so  indorsed, 
that  he  had  taken  it  up,  and  was  agatai  the 
legal  holder  or  indorsee.'* 

When  the  objection  of  the  defendant  to  the 
introduction  of  the  notes  in  the  present  case 
was  overruled,  he  tendered  what  he  termed  a 
"plea  In  abatement"  which  was,  in  effect 
the  same  as  the  objection  urged  by  him  to 
the  admission  of  the  notes  in  evidence,  al- 
leging that  knowledge  of  the  fact  that  title 
to  the  notes  sued  on  was  not  in  the  plaintilS 
had  Just  come  to  him,  by  reason  of  the  in- 
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dorsement  upon  tbe  principal  note  not  liavlni^ 
been  entered  upon  the  copy  note  attached 
to  the  copy  declaration  served  upon  him. 
Upon  objection  by  the  plaintiff,  this  plea  was 
disallowed,  and  the  defendant  assigns  error 
upon  this  ruling.  The  plea  was  not  verified, 
and  it  does  not  appear  upon  what  ground  the 
court  based  its  order  disallowing  it  It  is 
clear,  however,  that  there  was  no  error  in 
this  ruling  of  the  court.  Section  3698  of  the 
Civil  Code  provides  that  "the  title  of  the 
holder  of  a  note  cannot  be  inquired  into  unless 
it  is  necessary  for  the  protection  of  the  de- 
fendant, or  to  let  in  the  defense  which  he 
seeks  to  make."  It  was  not  pretended  that 
it  was  necessai-y  to  attack  the  plaintifTs 
title  to  the  notes  for  the  protection  of  the 
defendant,  or  to  let  in  any  defense  which  he 
sought  to  make.  Judgment  affirmed.  AU  the 
Justices  concurring. 


(Ill  Oa.  685) 

PULGHUM  V.  PULGHUM. 

(Supreme  Court  of  Georgia.  July  9,  1900.) 
WIDOWS  SUPPORT-JUDGMENT. 
The  administrator  of  an  estate  from  which 
a  year's  support  for  the  widow  of  the  intestate 
has  been  duly  and  finalljr  set  apart  in  money 
cannot,  when  an  execution  has  been  issued 
against  him  for  the  collection  of  the  same,  go 
behind  the  judgment  for  the  purpose  of  showing 
that  he  is  entitled  to  a  credit  upon  the  judg- 
ment for  money  advanced  by  him  from  the  es- 
tate to  the  widow  upon  her  year's  support,  Uh 
fore  it  was  finally  set  aside. 

Little,  J.,   dissenting. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pulaski  county; 
3.  D.  Evans,  Judge. 

Action  by  M.  J.  Pulghum  against  A.  B. 
Fulgbum  as  administrator.  Judgment  for 
plaintiff.  On  levy  of  execution,  administra- 
tor files  affidavit  of  liability.  Motion  to  dis- 
miss overruled,  and  plaintiff  brings  error. 
Reversed. 

J.  H.  Blartln,  for  plaintiff  in  error.  Jordan 
&  Watson,  for  defendant  in  error. 

PISH,  J.  An  execution  In  favor  of  Mrs. 
M.  J.  Pulghum  against  A.  R.  Pulghum,  as 
administrator  of  the  estate  of  R.  G.  Pulghum, 
based  upon  a  Judgment  rendered,  upon  appeal 
from  the  court  of  ordinary,  in  the  superior 
court  of  Pulaski  county,  on  the  10th  of  Au- 
gust, 1898,  was  levied  upon  certain  land  in 
that  county.  To  this  levy  the  administrar 
tor  filed  an  affidavit  of  illegality,  upon  the 
following  grounds:  "(1)  Because  the  judg- 
ment upon  which  said  fl.  fa.  is  issued  against 
him,  as  administrator,  is  founded  upon  a 
suit  by  the  plaintiff  for  her  twelve  months* 
support  from  the  estate  of  her  husband,  R.  G. 
Pulghum,  assessing  the  amount  of  said  sup- 
port at  six  hundred  and  fifty  dollars.  (2) 
That  deponent  has  paid  and  held,  and  now 
holds,  the  receipt  of  said  Mrs.  Pulghum  for 
one  hundred  and  two  dollars,  as  a  part  of  her 
said  twelve  months'  support,  dated  the  2Bth 
day  of  January,  1898,  which  is  a  part  of  the 


allowance  for  her  said  twelve  months'  sup- 
port, and  which  is  a  credit  to  the  amount  of 
the  Judgment  for  the  amount  of  said  receipt 
and  the  interest  thereon.  (3>  That  this  re- 
ceipt, and  the  amount  thereof,  was  never 
>  pleaded  as  a  part  payment  of  said  support  at 
I  the  trial,  and  the  verdict  of  the  jury  in  the 
I  case,  when  tried,  was  intended  to  cover  the 
whole  amount  allowed  said  plaintiff  for  her 
said  twelve  months'  support.  (4)  Deponent 
further  says  that  he  has  paid  to  the  sheriff 
the  amount  of  said  fi.  fa.,  less  the  amount  of 
said  receipt  and  interest  for  which  amount 
said  fi.  fa.  is  legally  proceeding."  Plaintiff 
in  fi.  fa.  moved  to  dismiss  this  affidavit  of 
illegality  upon  the  following  grounds:  "(1> 
No  good  and  sufficient  ground  or  grounds  are 
set  forth  in  the  affidavit  of  illegality  to  ar- 
rest the  fi.  fa.;  (2)  that  the  affidavit  of  ille- 
gality seeks  to  go  behind  the  judgment;  (3) 
that  'neither  of  the  grounds  or  all  of  the 
grounds  in  the  affidavit  of  illegality  combined 
are  sufficient  to  support  the  affidavit  of  ille- 
gality." This  motion  was  overruled,  and  the 
plaintiff  in  execution  excepted. 

The  judgment  is  for  $650.  and  for  this 
amount  the  execution  was  proceeding.  The 
administrator,  in  his  affidavit  of  Illegality, 
claims  that  he  is  entitled  to  have  credited  up- 
on this  judgment  the  sum  of  $102,  which  he 
alleges  he  paid  to  Mrs.  Pulghum  upon  her 
year's  support  before  the  judgment  was  ren- 
dered. It  is  very  evident  that,  if  this  were 
an  ordinary  judgment,  an  affidavit  of  ille- 
gality which  set  up  a  payment  made  to  the 
plaintiff  in  execution  prior  to  the  rendition  of 
the  judgment  would  have  no  standing  in 
court,  as  it  would  seek  to  go  behind  the  Judg- 
ment Unless,  therefore,  the  effect  of  a  Judg- 
ment setting  apart  a  year's  support  Is  differ- 
ent from  that  of  other  judgments,  this  aflSda- 
vlt  of  illegality  is  without  merit  Recognis- 
ing the  general  rule.— that  an  affidavit  of  Il- 
legality cannot  go  behind  a  valid  Judgment,— 
the  plaintiff  in  error  contends  that  a  Judgment 
setting  apart  a  year's  support  simply  deter- 
mines the  proper  amount  which  should  be 
allowed  out  of  the  assets  of  the  estate  for 
such  support,  and  does  not  preclude  the  rep- 
resentative of  the  estate  from  showing  that 
this  amount  or  some  portion  of  it  was  receiv- 
ed by  the  beneficiary  or  beneficiaries  before 
the  rendition  of  the  judgment.  We  do  not 
think  that  this  contention  is  sound.  The 
proposition  that  any  judgment  can  be  paid  in 
advance  of  its  rendition  is,  to  say  the  least 
a  novel  one.  The  law  provides  that  when 
application  is  made  for  a  year's  support,  It 
shall  be  the  duty  of  the  ordinary,  on  notice 
to  the  representative  of  the  estate,  if  there 
be  one,  and,  if  none,  without  notice,  to  ap- 
point five  discreet  appraisers,  whose  duty  it 
shall  be  to  set  apart  and  assign,  either  in 
property  or  money,  a  sufficiency  from  the 
estate  for  a  year's  support  Civ.  Code,  i  346G. 
The  appraisers  are  required  to  file  their  re- 
turn with  the  ordinary,  and  upon  the  Qling 
thereof  he  is  required  to  issue  dtation  and 
publish  notice  citing  all  persons  concerned 
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to  show  cause  why  said  applicatian  should 
not  be  granted.  If  no  objection  is  made  aft- 
er the  publication  of  the  notice  once  a  week 
for  four  weeks,  or,  if  made,  Is  disallowed, 
the  ordinary  shall  record  the  return  so  made 
in  a  book  to  be  kept  for  that  purpose.  Id.  S 
3467.  "Such  a  record  bad  the  binding  force 
and  effect  of  any  other  judgment  of  a  court 
of  competent  jurisdiction."  Birt  v.  Brown, 
106  Ga.  23,  31  S.  E.  765;  Josey  v.  Gordon.  107 
Ga.  110,  32  S.  E.  951.  That  It  has  the  bind- 
ing force  and  effect  of  a  judgment  Is  shown 
by  section  3468,  which  provides  that  the  title 
to  property  set  apart  shall  vest  In  the  benefi- 
ciary or  beucflciaries,  and  the  same  shall  not 
be  administered  as  the  estate  of  the  decedent; 
and  also  by  section  3471,  which  provides  that 
tbe  ordinary  may  Issue  execution  against  the 
representative  of  the  estate  for  an  amount  in 
money  which  is  set  apart  as  a  year's  support. 
"Every  presumption  is  in  favor  of  the  judg- 
ment of  the  ordinary  setting  apart  a  year's 
support,  and  it  cannot  be  collaterally  attack- 
ed." Tabb  V.  Collier,  68  Ga.  641;  Goss  v. 
Greenaway,  70  Ga.  130.  In  Wells  v.  Wilder, 
36  G a.  194,  It  was  held:  •'Whenever  the  wid- 
ow applies  for  an  assignment  of  the  year's 
support,  she  must  be  charged  with  the  value 
of  what  she  previously  consumed."  In  Tabb 
v.  Collier,  supra,  the  judgment  setting  Itside 
the  year's  support  was  attacked  upon  the 
ground  that  the  family  had  already  consum- 
ed enough  of  the  property  of  the  estate  to 
amount  to  a  12  months'  support  before  such 
support  was  formally  set  apart  The  court, 
as  we  have  seen,  held  that  the  judgment 
could  not  be  collaterally  attacked;  and  Craw- 
ford, J.,  delivering  the  opinion,  said:  "But  it 
Is  insisted  that  this  family  had  a  year's 
support  before  this  was  set  apart,  the  hus- 
band and  father  having  been  dead  some  years 
before  the  application  was  made;  and  cases 
are  cited  to  sustain  that  view.  The  principle 
here  invoked  is  to  be  applied  before,  not  aft- 
er, the  final  judgment  of  the  ordinary  has  been 
pronounced.  Every  presumption  is  In  favor 
of  their  judgments,  nor  are  they  to  be  collat- 
erally attacked,  except  where  the  record 
shows  a  want  of  jurisdictional  facts."  The 
decision  rendered  in  that  case  was  followed 
in  Goss  V.  Greenaway,  supra,  where  It  was 
held  that,  "while  lapse  of  time  between  the 
death  of  a  husband  and  the  application  of  his 
wife  for  a  year's  support,  during  which  time 
she  lived  upon  the  land  and  made  use  of  the 
personalty  of  her  deceased  husband,  may  fur- 
nish a  good  ground  to  defeat  the  application 
before  the  ordinary,  yet  when  final  judgment 
of  that  court  has  been  rendered  in  the  case, 
it  is  too  late  to  attack  It,  especially  before 
another  court,  except  for.  causes  apparent 
upon  the  face  of  the  record,  showing  a  want 
of  jurisdiction  either  of  the  person  or  sub- 
ject-matter." These  decisions  are  directly  In 
point  If,  in  determining  and  fixing  the 
amount  which  Is  to  be  allowed  and  set  apart 
as  a  year's  support  the  widow  must  be  char- 
ged with  the  value  of  what  she  has  previous- 
ly consumed*  it  would  seem  to  follow  that 


when  the  year's  support  has  been  finally  set 
afllde,  the  presumption  is  that  the  amount 
in  value,  of  the  assets  of  the  estate,  if  any, 
which  she  consumed  prior  to  the  setting 
apart  of  the  12  months'  support  was  taken  in- 
to consideration  when  the  judgment  for  such 
support  was  rendered.  As  the  title  to  spe- 
cific property  set  apart  vests  In  the  benefi- 
ciaries. It  Is  apparent  that  the  representative 
of  the  estate  cannot,  after  the  title  to  such 
property  has  vested,  deprive  them  of  such 
property,  or  of  any  portion  of  the  same,  upon 
the  ground  that  they  had  received,  in  whole 
or  In  part  their  year's  support  before  the 
same  was  formally  set  aside.  If  the  repre- 
sentative of  the  estate  cannot  either  in  whole 
or  In  part,  question  the  title  of  the  benefi- 
ciaries to  specific  property  set  apart,  how 
can  he.  If  a  definite  sum  of  money  is  set 
apart  question  the  right  of  the  beneficiaries 
to  receive  from  the  estate  In  his  hands  the 
whole  of  the  designated  sum?  Surely,  the 
right  to  specific  property  set  apart  is  no  more 
secure  or  sacred  than  the  right  to  money  set 
aside  as  a  year's  support  In  the  present 
case,  if  the  judgment  of  eourt  instead  of  set- 
ting apart  $650  in  money,  had  set  apart  to 
the  widow,  as  her  year's  support,  a  described 
portion  of  the  land  belonging  to  the  estate, 
of  equal  value,  the  title  to  such  land  would 
have  vested  at  once  in  her.  and  the  adminis- 
trator could  not  afterwards  have  been  heard 
to  say:  "Mrs.  Fulghum  is  not  entitled  to  re- 
ceive all  of  this  land,  because,  before  it  was 
set  apart  I  advanced  to  her  $102,  which  was 
to  be  credited  against  her  year's  support 
when'  the  same  should  be  set  aside."  A  com- 
plete answer  to  such  a  claim  upon  his  part 
would  be:  "You  ought  to  have  made  this 
question  before  the  judgment  setting  apart 
the  year's  support  was  rendered.  Not  hav- 
ing made  It  then,  you  cannot  be  heard  now. 
because  to  sustain  your  contention  would  be 
to  override  the  law,  which  declares  that  the 
property  set  apart  as  a  year's  support  shall 
vest  in  the  beneficiary  or  beneficiaries.'*  He 
occupies  no  better  position  because  of  the 
fact  that  instead  of  specific  property,  a  des- 
ignated sum  of  money  has  been  set  apart. 
He  can  no  more  reduce  a  sum  of  money  which 
a  judgment  setting  aside  a  year's  support  re- 
quires him,  as  the  representative  of  the  es- 
tate, to  pay  to  the  widow,  than  he  could 
deprive  her  of  any  portion  of  specific  property 
which  had  been  so  set  apart  As  the  title 
to  all  the  property  set  apart  as  a  12  months' 
support  vests  In  the  beneficiary  or  benefi- 
ciaries, so  the  right  to  receive  all  the  mon- 
ey so  set  apart  vests.  If  Mrs.  Fulghum  was 
paid  the  amount  stated  In  the  afildavit  of  il- 
legality, upon  her  year's  support,  by  the  ad- 
ministrator, the  time  for  him  to  have  made 
this  showing  was  before  the  judgment  In  her 
favor  against  the  estate  was  rendered.  Ev- 
erything which  lies  behind  that  judgment  la 
concluded  by  it.  The  motion  to  dismiss  the- 
Illegality  should  have  been  sustained.  The 
decision  now  made  Is  entirely  consistent  with 
that  rendered  in  King  v.  Johnson,  94  Ga.  666, 
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21  &  E.  805.  In  that  case  this  court  distinct- 
ly recognized  the  rale  that  the  return  of 
the  appraisers,  when  duly  allowed,  became 
final  as  to  the  amount  of  the  year's  support, 
and  the  effect  of  the  decision  simply  was 
that»  as  against  the  judgment  setting  apart 
the  year's  support,  the  widow  could  be  com- 
pelled to  account  for  money  of  the  estate  ac- 
tually in  her  hands,  which  was  received  by 
her  as  administratrix,  and  out  of  which  the 
year's  support  should  have  been  paid  by  her. 
Judgment  reversed.  All  the  Justices  concur 
ring,  except  LITTL«E;  J^  dissenting. 


(Ul  Ga.  66) 

KcRAE  ▼.  STILLWELL  et  aL 

(Supreme  Court  of  Georgia.    June  6,  1900.) 

DBJBID-CONSTRUCTION—PORFBITURB— RECORD 
—PAYMENT— CONVEYANCE  BY  FIRM. 

1.  An  instrument  in  the  form  of  a  deed  pur- 
ported to  convey  to  named  grantees,  their  heirs 
and  assigns,  at  a  specified  price  per  acre,  **ail 
the  pine  timber  saitable  for  sawmill  purposes*' 
on  described  iots  of  land.  It  adcnowledged  re- 
ceipt of  a  specified  sum,  and  recited  that  the 
grantor  agreed  **that  the  amounts  left  unpaid 
this  day  shall  be  paid  as  follows:  When  each 
lot  is  entered  to  cut  said  timber,  the  balance 
due  on  each  lot  is  one  hundred  dollars,  which 
will  be  due  as  above  stated."  The  instrument 
also  purported  to  convey  to  the  grantees,  their 
heirs  and  assigns,  **the  full  right  of  way  for 
railroads,  tramroads,  and  wagonroads  in  and 
through  the  said  lands  for  the  purposes  above 
stated;  said  right  of  way  to  continue  as  long 
as  said  mill  operations  may  require."  Held:  (a) 
That  the  true  intent  and  meaning  of  this  In- 
strument was  to  convey  to  the  grantees,  their 
heirs  and  assigns,  all  the  timber  suitable  at  the 
date  of  the  instrument  for  the  purposes  indi- 
cated, but  that  it  was  incumbent  on  the  gran- 
tees, or  their  successors  in  title,  to  cut  and  re- 
move such  timber  from  the  lots  within  a  rea- 
sonable time  from  the  date  of  the  conveyance, 
and  that  on  failure  so  to  do  their  interest  in 
the  timber  ceased  and  determined;  (b>  that 
what  would  be  a  reasonable  time  for  so  doing 
was  a  (;^ue8tion  of  fact  to  be  passed  upon  and 
decided  m  the  light  of  all  the  facts  and  circum- 
stances surrounding  the  transaction;  (c)  that 
inasmuch  as  the  instrument  in  question  convey- 
ed an  interest  in  realty,  though  the  estate  was 
determinable,  it  was  entitled  to  be  recorded, 
and,  if  duly  recorded,  it  was  admissible  in  evi- 
dence without  proof  of  execution;  (d)  that,  un- 
der such  an  instrument,  payment  of  tne  balance 
of  the  purchase  money  due  on  each  lot  was  not 
a  condition  precedent  to  the  right  to  enter  and 
cut  the  timber. 

2.  Where  a  grant  was  made  to  a  partnership 
composed  of  two  persons,  even  if  a  conveyance 
by  them  of  the  property  therein  described  was 
not  properly  executed  if  only  signed  by  the 
partnership,  yet  where  such  conveyance  pur- 
ported to  be  to  another  partnership,  composed 
of  these  two  persons  and  another,  if  the  latter 
partnership  conveyed  the  property  by  a  deed  ex- 
ecuted by  each  of  the  three  partners,  and  also 
signed  in  the  firm  name,  the  title  to  the  prop- 
erty passed  to  the  grantee  named  in  that  con- 
veyance. 

3.  As  the  trial  judge  did  not  properly  construe 
the  instrument  referred  to  in  the  first  of  the 
above  notes,  and  as  the  case  was  tried  under  a 
misapprehension  of  its  true  intent  and  meaning, 
the  Judgment  directing  a  verdict  for  the  plain- 
tiffs was  erroneous,  and  there  should  be  anoth- 
er hearing  in  the  light  of  what  Is  here  laid 
down. 

(Syllabus  by  the  OourU 


Error  from  superior  court,  Montgomery 
county;  C.  C*  Smith,  Judge. 

Action  by  Stlllwell,  Millen  4b  Co.  against 
John  McRae  and  others.  Judgment  against 
defendant  McRae,  and  he  brings  error.  Re- 
versed. 

W.  O.  Brantley  and  J.  H.  Martin,  for  plain- 
tiff in  error.  A.  CX  Wright,  for  defendants  Ia 
error. 

COBB,  J.  Stlllwell,  Millen  &  GO.  brought 
suit  against  McRae  and  others,  alleging  in 
their  petition  that  the  defendants  had  dam- 
aged them  by  cutting  large  quantities  of  pine 
timber,  the  property  of  the  plaintiffs,  which 
was  growing  on  a  described  lot  of  land,  and 
that  the  defendants  were  still  cutting  such 
timber.  The  prayer  of  the  petition  was  that 
the  defendants  be  enjoined  from  cutting  the 
timber,  and  from  removing  or  otherwise  in- 
terfering with  that  which  had  already  beat 
cut  The  defendant  McRae  appeared  and 
answered  the  petition,  and  assumed  respon- 
sibility for  the  acts  of  the  other  defendants* 
and  the  case  proceeded  against  him  alone. 
At  the  trial  the  court  directed  the  Jury  to 
find  a  verdict  that  the  defendant  be  per- 
petually enjoined  from  cutting  the  timber  on 
the  •bind,  and  that  the  plaintiffs  recover  of 
the  defendant  a  given  sum;  It  being  agreed 
by  counsel  that,  if  the  plaintiffs  were  entitled 
to  recover  at  all,  the  amount  for  which  the 
court  directed  a  verdict  was  the  proper  sum. 
The  defendant  filed  a  bill  of  exceptions,  as- 
signing error  upon  the  decision  of  the  court 
directing  a  verdict  In  favor  of  the  plaintiffs, 
and  also  upon  other  rulings  made  during  the 
progress  of  the  trial 

1.  The  plaintiffs  claimed  title  to  the  timber 
as  the  successors  in  title  of  Peacock  &  Peter- 
son, who  were  the  grantees  in  a  deed  from 
the  defendant  McRae.  The  paper  was  in 
form  a  deed,  and,  in  consideration  of  75  cents 
per  acre,  purported  to  convey  "all  the  pine 
timber  suitable  for  sawmill  purposes"  on 
eleven  described  lots  of  land,  ekch  containing 
202^^  acres.  The  paper  also  contained  the 
following  clauses:  '*!  aci^nowledge  the  re- 
ceipt of  the  sum  of  five  hundred  and  fifty  in 
cash  and  note  dollars  this  day  paid  me  by 
the  party  of  the  second  part,  and  do  agree 
that  the  amounts  left  unpaid  this  day  shall 
be  paid  as  follows:  When  each  lot  is  en- 
tered to  cut  said  timber,  the  balance  due  on 
each  lot  is  one  hundred  dollars,  which  will  be 
due  as  above  stated.  And  I  also,  for  the  above- 
stated  consideration,  give,  grant,  bargain,  sell, 
alien,  and  convey  to  said  party  of  the  sec- 
ond part,  their  heirs  and  assigns,  the  full 
right  of  way  for  railroads,  tramroads  and 
wagonroads  in  and  through  the  said  lands 
for  the  purposes  above  stated;  said  right  of 
way  to  continue  as  long  as  said  mill  opera- 
tions may  require.  And  I  will,  for  myself,  mj 
heirs  and  assigns,  the  above-named  premises, 
for  said  sawmill  purposes,  to  the  said  Peaco(A 
A  Peterson,  their  heirs  and  assigns,  forever 
warrant  and  defend."     It  la  contended  by 
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the  plaintiffs  that,  as  they  are  the  successors 
in  title  of  the  grantees  In  this  deed,  they  are 
the  owners  in  fee  of  the  timber  described 
in  the  deed,  and  that,  while  they  are  not  the 
owners  of  the  fee  in  the  land,  they  have  such 
an  Interest  in  the  land  itself  as  is  necessary 
for  the  support  and  nurture  of  the  trees, 
which  are  their  property;  that  they  have 
the  right  to  enter  upon  the  land  whenever 
they  desire  to  remove  these  trees  for  the 
purposes  indicated  in  the  deed,  and  lapse  of 
time  does  not  at  all  interfere  with  this  right 
On  the  other  hand,  the  defendant  contends 
that  while  the  effect  of  the  conveyance  was 
to  pass  to  the  grantees  and  their  successors 
in  title  an  absolute  interest  in  the  trees,  con- 
struing the  paper  as  a  whole  it  was  not  the 
Intention  of  the  parties  that  the  grantees 
should  have  a  perpetual  right  to  enter  and 
remove  the  standing  timber  on  the  land,  and 
that  their  estate  in  the  trees  was  by  the  very 
language  of  the  conveyance  determinable  if 
the  trees  were  not  removed  from  the  land 
within  a  reasonable  time  after  the  deed  was 
executed.  The  court  gave  to  the  deed  the 
construction  contended  for  by  the  plaintiffs, 
and  refused  to  allow  the  defendant  to  in- 
troduce evidence  tending  to  show  that  a  rea- 
sonable time  to  cut  and  remove  the  trees  had 
elapsed.  Counsel  for  defendant  (the  plaintiff 
in  error  here)  contended  that  the  estate  of 
the  plaintiffs  In  the  trees  had  determined, 
and  the  title  to  the  same  become  revested  in 
the  defendant,  and  that,  this  being  true,  the 
acts  complained  of  in  the  petition  did  not 
constitute  any  wrong  as  against  the  plaintiffs. 
Gounsel  for  plaintiffs  (defendants  in  error 
here)  contend  that  this  case  is  controlled  by 
the  decision  in  Baxter  v.  Mattox,  106  Oa.  d44, 
82  S.  E.  M,  and  it  appears  from  the  record 
that  the  Judge  placed  his  ruling  in  construing 
the  deed  upon  that  decision.  We  think,  how- 
ever, there  is  a  clear  distinction  between  the 
two  cases.  The  deed  in  that  case  conveyed 
the  timber  and  growing  trees  "suitable  for 
sawmill  purposes,  and  being  manufactured 
Into  lumber,  now  upon,  or  that  may  here- 
after grow  upon,"  the  land,  and  also  con- 
veyed to  the  grantee,  his  heirs  and  assigns, 
the  right  and  privilege  "now  and  at  any 
and  all  times  hereafter**  to  enter  upon  the 
land  for  the  purpose  of  cutting  such  tim- 
ber. The  terms  of  that  deed  clearly  mani- 
fested an  intention  on  the  part  of  the  gran- 
tor to  convey  to  the  grantee  a  perpetual  right 
to  enter  upon  the  land  and  cut  and  remove 
the  timber  and  trees,~not  only  the  trees  that 
were  growing  at  the  date  of  the  conveyance, 
but  also  any  trees  that  might  thereafter  grow, 
although  not  in  existence  at  the  time  the 
deed  was  made.  As  remarked  by  31r.  Justice 
Lewis  in  that  case,  "If  it  be  possible  to  convey 
such  a  license  in  perpetuity,  it  would  be  diffi- 
cult to  conceive  how  such  an  intention  could 
be  more  clearly  expressed  than  it  is  in  this 
deed."  In  the  present  case,  however,  the  con- 
veyance, so  far  as  the  timber  is  concerned,  is 
limited  to  the  timber  suitable  for  sawmill  pur- 
poses on  the  land  at  the  date  of  the  convey- 


ance. While  the  conveyance  does  not  In  ex- 
press terms  so  declare,  no  other  conclusion  can 
be  reached  from  the  language  therein  employ- 
ed. In  addition  to  this,  the  deed  contains  a 
provision  that  the  grantees  shall  have  the 
right  of  way  for  railroads,  tramroads,  and 
wagonroads  through  the  land;  "said  right  of 
way  to  continue  as  long  as  said  mill  opera- 
tions may  require";  and  the  warranty  clause 
of  the  deed  declares  that  the  grantor  will  for- 
ever warrant  and  defend  "the  premises,  for 
said  sawmill  purposes,"  to  the  grantees,  their 
heirs  and  assigns.  It  would  seem  that  noth- 
ing could  be  clearer  than  that  it  was  the  In- 
tention of  the  parties  to  this  instrument  that 
the  grantees  should  become  the  owners  of  the 
timber  suitable  for  sawmill  purposes  growing 
on  the  land  at  the  date  of  the  execution  of 
the  deed,  and  that  such  timber  was  to  be  re- 
moved from  the  premises  within  a  reasonable 
time  after  the  execution  of  the  conveyance. 
The  expression,  that  the  right  of  way  through 
the  land  was  to  "continue  as  long  as  said 
sawmill  operations  may  require,"  strongly  in- 
dicates that  it  was  not  the  intention  of  the 
parties  to  this  instrument  that  the  right  to  en- 
ter and  remove  the  timber  should  continue  in 
perpetuity,  but  was  to  come  to  an  end  at 
some  time  in  the  future.  What  that  time 
was  cannot  be  declared  to  be  other  than  what 
would  be  a  reasonable  time  to  be  allowed  for 
the  removal  of  the  timber  according  to  the  cir- 
cumstances of  the  case.  In  the  case  of  Bax- 
ter V.  Mattox  a  perpetual  right  to  enter  was 
absolutely  necessary  to  carry  out  the  purpose 
of  the  parties  as  indicated  by  the  terms  of  the 
deed.  In  the  present  case,  if  the  right  to  en- 
ter and  remove  is  given  for  a  reasonable  time, 
the  purpose  of  the  parties  as  Indicated  by  the 
terms  of  the  conveyance  can  be  thoroughly  ac- 
complished. It  is  contended,  however,  by 
counsel  for  the  defendants  In  error,  that  the 
rule  laid  down  in  Washburn  on  Real  Prop- 
erty, which  is  quoted  in  the  opinion  of  Mr. 
Justice  Lewis  in  Baxter  v.  Mattox,  is  decisive 
of  the  case  in  their  favor.  The  rule  referred 
to  is  as  follows:  "But  if  the  owner  of  land 
grants  the  trees  growing  thereon  to  another 
and  his  heirs,  with  liberty  to  cut  and  carry 
away  at  his  pleasure,  forever,  the  grantee  ac- 
quires an  estate  in  fee  in  the  trees,  with  an 
interest  in  the  soil  sufficient  for  their  growth, 
while  the  fee  In  the  soil  itself  remains  In  the 
grantor."  1  Washb.  Real  Prop.  16.  The  au- 
thorities cited  by  the  author  to  support  that 
proposition  are  Clap  v.  Draper,  4  Mass.  266, 
and  Knotts  v.  Hydrick,  12  Rich.  Law,  314. 
In  Clap  V.  Draper  it  was  held  that  "grant 
to  one,  his  heirs  and  assigns,  of  all  the 
trees  and  timber  standing  and  grovring  on 
certain  lands,  forever,  with  liberty  to  cut 
and  carry  them  away,  conveys  an  estate  of 
inheritance  in  the  trees  and  timber,  and 
the  grantee  can  maintain  trespass  quare 
clausum  f regit  against  the  owner  of  the  soil 
for  cutting  down  the  trees."  There  was  no 
question  in  that  case  as  to  whether  under 
such  a  conveyance,  the  right  to  remove  the 
trees  was  a  perpetual  right,  or  one  dete^iaiua- 
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ble  after  the  ezpimtlcni  of  a  reasonable  time. 
In  KnottB  y.  Hydrick  It  was  held  that  when 
growing  timber  trees  are  reserved  for  the  gran- 
tor, and  excepted  from  a  conveyance  of  the 
fee,  the  grantor  has  not  only  an  estate  in  the 
trees,  bnt  also  an  interest  in  so  much  of  the 
soil  as  is  necessary  to  sustain  them,  and  such 
estate  cannot  be  terminated  at  the  will  of  the 
grantee  by  giving  the  grantor  reasonable  notice 
to  remove  the  trees.  Upon  a  careful  examina- 
tion of  this  case,  it  will  be  found  to  support  the 
contention  of  counsel  for  the  defendants  in  er- 
ror. The  judge  in  the  conclusion  of  his  opin- 
ion said:  "If  his  convenience  be  thwarted  and 
his  interests  affected,  as  a  tiller  of  the  soil,  by 
the  interest  therein  which  he  has  allowed  his 
grantor  to  retain,  a  court  can  only  say  to  him, 
'Yon  have  entered  into  the  covenant,  and 
must  abide  its  operation.' "  In  Heflin  v. 
Bingham,  56  Ala.  566,  it  was  held  that,  when 
a  conveyance  of  land  contained  an  express 
reservation  and  exception  of  the  growing 
trees  suitable  for  lumber,  the  title  to  the 
trees  did  not  pass  to  the  grantee,  but  remain- 
ed in  the  grantor  with  the  right  to  enter  upon 
the  land  and  cut  and  remove  them,  and  that, 
if  no  time  was  specified  in  the  contract  within 
which  the  trees  were  to  be  cut  and  removed, 
It  most  be  done  within  a  reasonable  time,  and 
this  would  be  a  question  to  be  determined  by 
a  jury  under  all  the  circumstances  of  the 
case.  In  Boults  v.  Mitchell,  15  Pa.  St.  371, 
a  conveyance  of  the  timber  on  a  tract  of  land, 
suitable  for  rafting  and  sawing,  was  held  to 
convey  a  right  which  from  its  nature  was  de- 
terminable, and  If  the  party  refuse  to  exer- 
cise his  right  in  a  reasonable  time,  after  no- 
tice to  do  so,  the  right  will  be  terminated,  and 
the  privilege  of  entry  gone.  In  the  opinion 
Bell,  J.,  says:  "The  grant  was  In  its  very 
nature  determinable.  The  right  to  cut  timber 
was  not  to  continue  forever,  at  the  pleasure 
of  the  grantee  and  his  assigns;  and  if,  from 
the  destruction  of  the  trees,  the  subject  of  it, 
or  the  refusal  of  the  party  to  exercise  his 
right  after  a  reasonable  notice  to  do  so,  the 
right  itself  is  determined,  the  privilege  of  en- 
try is  gone  with  It,  and  the  owner  of  the 
land  may  sue  for  a  breach  of  close,  though 
he  may  not  recover,  in  damages,  the  value  of 
trees  taken,  the  property  of  which  is  not  in 
him."  To  the  same  effect  was  the  ruling  In 
Holt  V.  Stratton  MiUs,  54  N.  H.  109.  See, 
also.  Magnetic  Ore  Oo.  v.  Marbury  Lumber 
Co.  (Ala.)  16  South.  632,  27  L.  R.  A.  434; 
Davidson  v.  Moore  (Ky.)  37  S.  W.  200.  In 
Rich  V.  Zeilsdorff.  22  Wis.  544,  the  right  to 
enter  and  cut  timber  was  to  be  exercised 
within  two  years;  and  it  was  there  held  that 
the  absolute  right  of  property  in  the  trees 
was  not  excepted  out  of  the  estate  granted, 
but  only  a  right  reserved  to  enter  within  two 
years  to  cut  and  remove  the  trees.  To  the 
same  effect  Is  Reed  v.  Merrifleld,  10  Mete. 
(Mass.)  155.  While  it  is  possible,  as  was  held 
in  Baxter  v.  Mattox  and  Knotts  v.  Hydrick, 
supra,  for  parties  to  make  a  contract  whereby 
one  would  be  entitled  to  a  perpetual  right  to 
enter  upon  the  land  of  another  and  remove 


timber  therefrom,  as  such  an  agreement  is 
BO  unreasonable  in  its  nature  no  contract  will 
be  presumed  to  have  this  effect  unless  it  is 
plainly  manifest  from  the  terms  of  the  same 
that  such  waa  the  intention  of  the  parties. 
The  language  of  the  deed  in  the  present  case 
not  only  does  not  require,  but  does  not  au- 
thorize, such  an  interpretation.  It  is  true 
that  the  effect  of  the  paper  is  to  pass  title 
to  the  timber,  but  the  estate  in  the  timber  is 
determinable,  and  comes  to  an  end  after  a 
lapse  of  time  which  would  be  a  reasonable 
time  to  be  allowed  to  the  grantees  to  enter 
and  remove  the  timber  from  the  land.  Un- 
der this  construction,  after  the  lapse  of  a 
reasonable  time  the  timber  again  becomes  the 
property  of  the  grantor.  Such  a  construction 
prevents  the  anomaly  which  is  apparent  in 
Boults  V.  Mitchell  and  Holt  v.  Stratton  MiUs, 
supra,  where  the  instrument  under  construc- 
tion In  each  case  was  held  to  authorize  an 
entry  for  the  purpose  of  removing  the  timber 
only  for  a  reasonable  time,  and  that  an  entry 
after  the  lapse  of  such  a  time  vraa  unlawful, 
but  that,  the  timber  still  belonging  to  the 
person  gnllty  of  making  the  unlawful  entry, 
the  value  thereof  should  not  be  taken  into 
account  in  estimating  the  damages  fOr  the 
trespass. 

The  court  should  have  allowed  the  defend- 
ant in  the  court  below  to  introduce  evidence 
from  which  a  Jury  could  find  what  was  a  rea- 
sonable time  to  be  allowed  to  the  plafntiflls 
to  remove  the  growing  timber  from  the  land, 
and  this  question  should  have  been  submitted 
to  a  jury  under  Instructions  that  they  were  to 
take  into  consideration  all  the  facts  and  cir- 
cumstances of  the  case,  and  the  conditions 
surrounding  the  parties  at  the  time  of  the 
execution  of  the  contract,  and  from  this  de- 
termine what  would  be  a  reasonable  time  to 
allow  the  plaintiffs  to  remove  the  trees,  and, 
if  such  a  time  had  elapsed  before  the  defend- 
ant commenced  cutting  die  timber,  his  act 
would  not  be  wrongful,  as  against  the  rights 
of  the  plaintiffs.  If,  on  the  other  hand,  the 
time  which  elapsed  between  the  execution  of 
the  contract  and  the  date  at  which  the  de- 
fendant commenced  to  cut  the  timber  on  the 
land  was  not  such  as  would  amount  to  a  rea- 
sonable time  to  be  allowed  to  the  plaintiffs 
to  remove  the  timber  from  the  land,  then  the 
defendant  would  be  guilty  of  a  trespass,  and 
would  be  liable  to  the  plaintiffs  for  whatever 
damages  they  had  suffered  up  to  the  time  of 
the  bringing  of  the  suit,  and  the  plaintiffs 
would  be  entitled  to  an  injunction  restraining 
the  defendant  from  cutting  the  timber  until 
after  the  expiration  of  such  time  as  the  Jury 
should  find  would  be  a  reasonable  time  in 
which  the  plaintiffs  would  be  allowed  to  re- 
move the  timber  from  the  land.  Growhig 
timber  is  realty.  Balkcom  v.  Lumber  Co.. 
91  Ga.  651,  17  S.  E.  1020.  And  the  deed 
conveying  such  timber,  although  the  estate 
therein  granted  Is  determinable,  conveys  land, 
within  the  meaning  of  the  registry  laws;  and 
therefore  such  a  deed,  if  duly  recorded,  was 
admissible  in  evidence  without  proof  of  exe> 
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cutioou  Payment  of  the  balance  due  on  the 
purchase  money  to  the  grantor  in  the  deed 
involyed  In  the  present  case  was  not  a  condi- 
tion precedent  to  the  entry  upon  the  land  by 
the  plaintiffs  to  cut  the  timber  thereon.  The 
title  to  the  trees  passed  absolutely  upon  the 
execution  and  delivery  of  the  conyeyance. 
The  time  when  the  purchase  money  was  to  be 
paid  Is  fixed  in  the  conveyance,  but  it  does 
not  make  payment  of  the  same  a  condition  to 
he  complied  with  before  the  title  passed. 
The  deed  merely  fixed  the  time  when  the  pur- 
chase money  shall  be  paid,  reciting  that  a 
certain  part  of  the  same  had  been  paid,  and 
that  the  amount  unpaid  was  $100  for  each 
lot,  and  that  this  amount  was  to  be  paid  as 
each  lot  was  entered  for  the  purpose  of  cut- 
ting the  timber. 

2.  Peacock  &  Peterson  sold  the  timber,  title 
to  which  was  acquired  under  the  deed  from 
McRae,  to  Peacock,  Peterson  &  Ck>.;  but  the 
deed  was  not  signed  by  the  members  of  the 
firm  as  individuals,  but  simply  in  the  firm 
name.  It  appears  that  the  individuals  who 
composed  the  firm  of  Peacock  &  Peterson 
subsequently  became  members  of  a  firm 
known  as  Peacock,  Peterson  &  Co.,  who  were 
the  grantees  in  the  deed  from  Peacock  & 
Peterson.  A  deed  was  made  by  Peacock,  Pe- 
terson &  Co.  to  the  plaintiffs  to  the  timber 
described  in  the  deed  from  McRae  to  Pea- 
cock A  Peterson;  but  this  deed  was  signed, 
not  only  in  the  firm  name,  but  also  by  the 
individual  members  of  the  firm,— Peacock, 
Peterson,  and  another.  Error  is  assigned  up- 
on the  ruling  of  the  Judge  in  allowing  the 
deed  from  Peacock  &  Peterson  to  be  intro- 
duced in  evidence,  on  the  ground  that  it  was 
Improperly  executed,  not  being  signed  by  the 
individual  members  of  the  firm.  Even  if 
this  ruling  was  erroneous,  it  was  an  imma- 
terial error,  for  the  reason  that  the  question 
was  whether  the  title  had  passed  out  of  the 
individuals  composing  the  firm  of  Peacock 
&  Peterson  into  the  plaintiffs;  and,  even  If 
it  had  not  passed  out  of  them  by  the  execu- 
tion in  the  firm  name  of  the  deed  to  Peacock, 
Peterson  &  Co.,  when  Peacock  and  Peterson 
united  with  their  co-partner  in  the  new  firm 
in  executing  a  deed,  not  only  in  the  firm 
name,  but  also  in  their  individual  names, 
then  whatever  interest  they  had  In  the  prop- 
erty, either  as  individuals  or  as  members  of 
the  firm  of  Peacock  &  Peterson,  as  between 
the  parties  to  this  transaction,  certainly  pass- 
ed to  the  grantees  in  the  deed  executed  by 
tJie  persons  composing  the  firm  of  Peacock, 
Peterson  &  Co. 

3.  There  axe  other  assignments  of  error, 
which  we  do  not  deem  it  necessary  to  deal 
with  In  the  present  case.  Under  the  view 
that  we  have  taken  of  the  case^  the  Judge 
erroneously  construed  the  deed,  and  this  error 
at  the  outset  of  the  trial  resulted  In  the  case 
having  been  tried  under  what  appears  to  us 
an  entire  misapprehension  of  the  true  intent 
and  meaning  of  the  deed,  and  many  of  the 
questions  which  were  raised  at  the  trial  will 
probably  not  arise  at  another  hearing.    Tlie 


judgment  directing  a  verdict  in  favor  of  the 
plaintiffs  must  be  reversed,  and  a  new  trial 
had  in  the  light  of  what  is  herein  laid  down. 
Judgment  reversed.  All  the  Justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 


(Ill  G€L  S49) 

WILLIAMS   T.    CITY    COUNCIL   OF 
AUGUSTA. 

(Supreme  Court  of  Georgia.    July  9,  1900.) 

INTOXICATING    LIQUORS-ILLBOAL.    SALB— RB- 

CORDBR'S   COURT— JURISDICTION 

— CBRTIORARL 

1.  The  offense  "of  retailing  Bpirituous  or  malt 
liquors  without  license,''  thougn  committed  up- 
on the  Sabbath  day,  is  a  vioTation  of  a  penal 
statute  of  this  state.  Moran  v.  City  of  Atlanta, 
80  S.  E.  298,  102  Ga.  840. 

2.  Accordingly,  the  recorder's  court  of  the 
city  of  Augusta  has  no  jurisdiction  to  try  and 
punish  for  this  offense. 

3.  Though  the  plaintiff  In  error  entered  In 
that  court  a  plea  of  guilty  to  a  diarge  of  the 
nature  above  indicated,  the  recorder  had  no  au- 
thority of  law  to  impose  a  penalty  upon  him, 
and  it  was  his  right,  bv  petition  for  certiorari, 
to  correct  the  error  which  the  recorder  commit- 
ted in  so  doing. 

4.  The  court  erred  in  refusing  to  sanction  the 
petition  for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  L.  Brlnson,  Judge. 

L.  R.  Williams  was  convicted  of  illegal  sale 
of  liquors  in  the  city  of  Augusta,  and  brings 
error.    Reversed. 

SamL  P.  Garlington,  for  plaintiff  in  error. 
Wm.  H.  Barrett,  for  defendant  in  error. 

PER  CURUii.  Judgment  reversed.  All 
the  justices  concurring. 


OU  Oa.  141) 


BAKER  V.  STATE. 


(Supreme  Court  of  Georgia.    July  9,  1900.) 

CRIMINAL    LAW— CONTINPANCB— MAN8LAUGH- 

TBR— INSTRUCTIONS— NBWliY-DIS- 

COVBRBD  BVIDBNCB. 

1.  Under  the  facts  disclosed  bv  the  record, 
there  was  no  abuse  of  discretion  in  refusing  to 
postpone  the  trial  a  second  time  in  order  to 
allow  counsel  "time  for  study  of  case." 

2.  Neither  the  evidence  nor  the  statement  of 
the  accused  would  have  authorised  the  trial 
judge  to  charge  the  jury  upon  the  offense  of 
manslaughter.  Even  if,  under  the  statement, 
the  defense  of  manslauehter  was  involved, 
there  was  no  request  to  charge  upon  the  sub- 
ject 

3.  The  newly-discovered  evidence  as  to  the 
unsoundness  of  the  mind  of  the  accused  would, 
when  taken  in  connection  with  the  counter 
showing  made  by  the  state,  not  probably  pro- 
duce a  different  vwrdict  upon  another  trial. 

4.  The  evidence  tnlly  warranted  the  verdict, 
and  the  trial  judge  did  not  abuse  his  discre- 
tion in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Fulton  county; 
J.  S.  Candler,  Judge. 

James  L.  Baker  was  convicted  of  murder, 
and  brings  error.    Affirmed. 
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Lee  J.  Langley,  for  plaintiff  in  error.  C.  D. 
£1111,  SoL  Gen.,  and  J.  M.  Terrell,  Atty.  Gen., 
for  the  State. 

SIMMONS,  0.  J.  This  case  arises  upon 
exceptions  taken  to  the  refusal  of  the  court 
below  to  grant  a  motion  for  a  new  trial,  made 
by  Baker,  who  had  been  tried  and  convicted 
of  murder. 

1.  The  principal  ground  relied  upon  here  by 
counsel  for  the  plaintiff  in  error  was  the  re- 
fusal of  the  Judge  to  continue  or  postpone 
the  trial  of  the  case  upon  the  facts  and  cir- 
cumstances shown  in  the  motion.  (Counsel 
had  been  employed,  we  infer  from  the  record, 
at  least  six  days  before  the  trial  actually  took 
place.  The  trial  was  once  postponed  for  two 
or  three  days  upon  his  application,  and,  when 
the  case  was  again  called,  he  asked  for  a 
further  postponement  in  order  that  he  might 
study  the  case.  He  did  not  intimate  to  the 
court  that  any  of  his  witnesses  were  absent, 
or  that  he  wished  time  to  search  for  evi- 
dence. He  simply  showed  that  he  had  been 
busy  in  court  with  other  matters,  and  wished 
time  for  further  study  of  the  cfuse.  This  was 
a  matter  entirely  within  the  discretion  of  the 
trial  Judge,  who  knew  the  facts  and  the  bus!* 
ness  in  which  counsel  had  been  engaged,  and 
who  could  determine,  better  than  we,  whether 
It  was  proper  to  grant  the  postponement  See 
Moody  V.  State,  54  Ga.  660;  Charlon  v.  State, 
106  Ga.  400,  32  S.  £.  347,  and  cases  cited. 

2.  Oomplahit  is  made  of  the  failure  of  the 
court  to  charge  upon  the  subject  of  man- 
slaughter. We  have  carefully  read  the  evi- 
dence and  the  statement  of  the  accused,  and 
find  nothing  hi  either  which  would  have  au- 
thorized the  submission  to  the  Jury  of  the 
question  of  manslaughter.  According  to  the 
statement,  the  accused,  on  Friday  evening, 
went  to  the  house  of  a  neighbor,  where  his 
wife,  who  had  separated  from  him,  was  liv- 
ing. In  the  dining  room  he  found  his  wife 
and  a  man  named  Pitman.  On  entering  the 
room  he  saw  Pitman  with  his  hands  around 
Mrs.  Baker^s  neck,  kissing  her,  and  he  there- 
upon shot  her.  Even  had  this  statement  been 
true  (and  it  was  positively  contradicted,  as 
to  the  position  of  Pitman  and  Mrs.  Baker,  by 
the  witnesses  for  the  state),  it  was  not  suffi- 
cient to  reduce  the  homicide  from  murder  to 
manslaughter.  The  rule,  as  laid  down  by  de- 
cisions of  this  court,  is  that,  in  order  to  re- 
duce such  a  homicide  to  manslaughter,  it 
must  appear  that  the  accused  fdund  his  wife 
in  the  very  act  of  adultery,  or  under  such 
circumstances  as  to  indicate  that  she  had 
Just  committed  the  adulterous  act  Mays 
V.  State,  88  Ga.  309,  14  S.  E.  560.  The  state- 
ment of  the  accused  does  not  show  that  the 
deceased  was  found,  at  the  time  of  the  kill* 
ing,  under  such  circumstances  as  would  re- 
duce the  homicide  to  manslaughter.  It  is 
true,  the  accused  did  state  that  he  had,  on 
Wednesday  morning  before  the  killing  on 
Friday,  seen  his  wife  and  Pitman  in  bed  to- 
gether. If  this  be  true,  he  might  have  been 
Justified,  under  the  decision  in  Hill  y.  State, 


64  Ga.  453,  in  then  killing  her  to  prevent  the 
act  of  adultery,  or  the  homicide  might  have 
been  reduced  to  manslaughter  had  the  killing 
occurred  inmiedlately  after  the  commission 
of  the  adulterous  act  Instead  of  moving  at 
that  time,  however,  the  accused,  according 
to  his  own  statement  left  the  premises,  and 
subsequently  invited  Pitman  to  a  conference 
in  his  room.  He  returned  to  the  house  where 
his  wife  was  living  on  the  night  of  the  sec- 
ond day  after  he  claims  to  have  seen  this 
misconduct  of  Pitman  and  Mrs.  Baker,  and 
then,  seeing  them  together  in  the  dining  room, 
and  that  Pitman  had  his  hands  around  Mrs. 
Baker's  neck  and  was  kissing  her,  he  shot 
and  killed  her.  There  seems  to  us  to  be 
nothing  in  his  own  statement  to  show  that 
the  crime  was  manslaughter,  and  not  mur- 
der. Conceding,  however,  that  there  was 
enough  in  the  statement  of  the  accused  to 
have  authorized  a  finding  that  the  crime  was 
manslaughter,  certainly  there  was  nothing  in 
the  evidence  to  have  done  so,  and,  under  re- 
peated rulings  of  this  court  it  was  not  error 
to  fail  to  charge  on  the  subject  In  the  absence 
of  any  request  so  to  da  "In  the  absence  of 
a  proper  and  pertinent  written  request  for 
instructions  thereon,  the  court  is  not  bound 
to  give  In  charge  the  law  of  a  theory  of  the 
case  arising  solely  from  the  statement  of 
the  accused."  Hardin  v.  State,  107  Ga.  718, 
33  S.  B.  700;  Carroll  v.  State,  00  Ga,  36^,  25 
S.  E.  680;  Taylor  v.  State,  108  Ga.  384^  34 
S.  E.  2. 

3.  The  newly-dlsoovered  evidence,  taken  in 
connection  with  the  strong  counter  showing 
made  by  the  state,  would  not,  in  our  opinion, 
authorize  another  Jury  to  find  a  different 
verdict  The  trial  Judge  heard  the  evidence 
and  the  state*s  counter  showhig,  and,  in  the 
exercise  of  his  sound  discretion,  refused  to 
grant  a  new  trial  on  this  ground.  We  can- 
not say,  as  matter  of  law,  that  he  abused  his 
discretion. 

4.  The  evidence  fully  warranted  the  ver^ 
diet,  and  the  trial  Judge  did  not  abuse  his 
discretion  in  refusing  to  grant  a  new  trial 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 


Oiia«.Mi) 
SILVBY  V.  STATHL 

(Supreme  Court  of  Georgia.    July  0,  1900.) 
CRIMINAL  LAW— BVIDBNCIL 

The  evidence,  at  best  only  tended  to  rals« 
a  suspicion  of  the  guilt  of  the  defendant  and 
was  not  sufficient  to  support  a  conviction  of 
the  offense  with  which  he  was  charged.  Hie 
court  erred  in  overruling  the  motion  for  a  new 
trial. 

(Syllabus  by  the  C3onrt) 

Error  from  superior  court,  Union  ooonty; 
J.  B.  Estes,  Judge. 

Spurge  Silvey  was  convicted  of  crime,  and 
brings  error.    Reversed. 

I.  Lu  Oakes,  for  phiintiff  in  error.    W.  A. 

caiarters,  SoL  Gen.,  for  the  State. 

PER  CTURIAM.    Judgment  reversed. 


Oil) 


MADDOX  V.  WAGNER. 


6RBBN  T.  STATE. 
(Supreme  Oourt  of  Georgia.    July  9,  1900.) 
ARSON— EVIDBNCB. 
The  evidence  in  this  case  being  entirely 
circnmstantial,  and  being  insufficient  to  connect 
the  accused  in  any  way  with  the  crime,  the  ver- 
dict of  guilty  was  contrary  to  law,  and  the 
court  erred  in  refusing  to  grant  a  new  trial. 
(Syllabna  by  the  Court) 

Error  from  superior  court,  Floyd  couBty; 
W.  M.  Henry,  Judge. 

Hezeklah  Green  was  convicted  of  arson, 
and  brings  error.    Reversed. 

G.  E.  Carpenter,  J.  S.  Crawford,  and  C.  A 
Thornwell,  for  plaintiff  In  error.  Moses 
Wright,  Sol.  Gen.,  for  the  State. 

SIMMONS,  O.  J.  A  barn  belonging  to  Mrs. 
Graham  ivas  burned  on  the  night  of  Febru- 
ary 15,  1899.  Green  was  arrested  and  char- 
ged with  the  arson.  He  was  tried  and  found 
guilty.  The  evidence  showed  that  he  had 
been  a  laborer  on  Mrs.  Graham's  farm  for 
several  months.  Green's  wife  desired  to  live 
with  him  upon  the  place,  but  there  was  no 
room  for  her.  Green  told  Mrs.  Graham  that 
he  would  leave  on  that  account  According- 
ly, after  a  settlement,  with  which  he  did  not 
seem  fully  satisfied,  he  removed  from  the 
premises.  A  few  days  thereafter  the  bam 
was  burned.  The  night  on  which  the  burn- 
ing occurred  was  very  cold,  and  the  ground 
was  covered  with  snow.  There  was  a  hard 
rain  during  the  night,  but  the  snow  was  not 
melted  off  of  the  ground,  except  where  It 
was  thinnest  After  the  burning,  tracks 
were  discovered  leading  towards  the  barn, 
and  leading  from  it  towards  the  place  where 
Green  resided,  some  three  miles  distant 
Whoever  made  the  tracks  walked  into  an 
ashbank  in  the  yard,  and  the  ashes  stuck  to 
his  shoes,  and  were  plainly  visible  in  the 
tracks  for  a  considerable  distance  from  the 
bam.  Some  of  the  witnesses  testified  that 
Green,  In  walking,  put  his  right  foot  down 
on  the  side,  and  that  a  man  walking  in  that 
manner  would  make  a  track  like  those  dis- 
covered near  the  bam.  The  tracks  were  fol- 
k)wed  from  the  barn  to  within  a  half-mile  of 
the  place  where  Green  lived.  There  was 
some  other  testimony  to  the  effect  that  when 
Green  came  to  Mrs.  Graham's  place,  the  day 
after  the  burning,  he  jumped  over  muddy 
places  and  "flanked  around"  all  soft  or  sandy 
spots.  This  raised  a  suspicion  In  the  minds 
of  the  witnesses  that  he  desired  to  avoid 
making  tracks  which  could  be  compared  with 
those  made  by  the  person  who  burned  the 
twm.  There  was  no  measurement  of  the 
tracks,  and  no  comparison  of  them  with 
tracks  known  to  have  been  made  by  Green, 
except  that  one  witness  testified  that  she  had 
noticed  Green*s  track  while  he  worked  on 
Mrs.  Graham's  place,  that  it  was  peculiar, 
that  she  had  looked  at  It  where  he  had  made 
it  in  the  sand,  and  that  it  corresponded,  to 
the  best  of  her  knowledge,  with  the  tracks  dis- 
covered near  the  scene  of  the  burning.  Upon 
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this  evidence  the  Jury  returned  a  verdict  of 
guilty.  A  motion  for  a  new  trial  was  made 
by  Green  and  was  overruled  by  the  trial 
Judge.    To  this  Green  excepted. 

We  think  that  the  evidence  was  not  suffi- 
cient to  authorize  the  verdict  It  was  en- 
tirely circumstantial,  and  in  no  way  connect- 
ed the  accused  with  the  arson.  The  law  does 
not  permit  any  one  to  be  convicted  upon 
mere  suspicion.  If  the  evidence  be  circum- 
stantial, it  must  connect  the  accused  with  the 
ofiTense  so  as  to  exclude  every  other  reasona- 
ble hypothesis  than  that  of  his  guilt  It  is 
possible  that  Green  was  guilty  of  the  arson 
with  which  he  was  charged,  but  the  state  has 
not  produced  suflElcient  evidence  to  show  be- 
yond a  reasonable  doubt  that  he  was  so. 
The  court  therefore  erred  in  refusing  to  grant 
a  new  trial.  Judgment  reversed.  All  the 
justices  concurring. 


cm  Oa.  14S) 
MADDOX  et  al.  v.  WAGNER. 
(Supreme  Court  of  Georgia.    July  9,  1900.) 

CONTRACT  TO  PURCHASB-BRBACH— ACTION 
FOR  PRICE. 
A  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  support  an  action 
upon  an  open  account  for  the  price  thereof,  (a) 
Tiius,  where  a  mercantile  partnership  in  one 
city  gave  to  an  importer  in  another  an  order  to 
**import  and  ship"  to  the  firm  certain  goods  at 
stated  prices,  the  order  specifying  that  **import 
orders  are  not  subject  to  cancellation,''  and 
containing  a  stipulation,  **This  order  not  to  be 
shipped  until  notified  by  the  buyer,"  the  part- 
nership was  bound  within  a  reasonable  time 
after  the  importation  of  the  goods  to  direct 
that  they  be  shipped  to  it,  and,  failing  to  do  so, 
was  guilty  of  a  breach  of  contract,  for  which 
it  is  liable  in  damages  to  the  other  party.  But 
he  was  not  after  the  arrival  of  the  goods  from 
abroad,  authorized  to  ship  them  to  the  firm  ex- 
cept by  its  express  direction,  and  could  not  if 
he  shipped  witnout  such  direction,  and  it  declin- 
ed to  accept  the  shipment  maintain  against  the 
firm  an  action  upon  account  as  for  goods  sold 
and  delivered. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A  B. 
Calhoun,  Judge. 

Action  by  Edward  H.  Wagner  against  J.  J. 
&  J.  E.  Maddox.  Judgment  for  plaintiff 
Defendants  bring  error.    Reversed. 

C.  D.  Maddox.  for  plaintiffs  in  error.  W. 
R.  Brown,  for  defendant  in  error. 

LUMPKIN,  P.  J.  It  appears  from  the  rec- 
ord that  J.  J.  &  J.  E.  Maddox,  of  Atlanta, 
Ga.,  executed  and  delivered  to  a  soliciting 
agent  of  Edward  H.  Wagner,  of  New  YoriE, 
a  written  order  for  goods.  It  authorized  and 
directed  Wagner  to  "Import  and  ship  to  J. 
J.  &  J.  E.  Maddox"  certain  specified  articles, 
at  stated  prices,  contained  a  clause  reciting 
that  ^'import  orders  are  not  subject  to  can- 
cellation," and  embraced  a  further  stipula- 
tion In  these  words:  '^hls  order  not  to  be 
shipped  until  notified  by  buyer."  Some  time 
after  receiving  the  order,  Wagner,  without 
any  direction  or  request  from  J.  J.  &  J.  E. 
Maddox»  shipped  to  them  goods  of  the  na- 
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ture  specified,  and  tendered  to  them  a  bill 
tor  the  same.  Upon  the  arrlyal  of  the  gooda 
In  Atlanta,  J.  J.  &  J.  B.  Maddox  promptly 
notified  Wagner  that,  never  having  directed 
him  to  ship  the  goods,  they  were  not  bound 
to  take  the  same;  that  they  declined  to  ac> 
eept  them,  and  held  them  subject  to  his  or* 
der.  Thereupon  Wagner  brought  against  J. 
J.  &  J.  B.  Maddox  an  action  upon  an  open 
account  as  for  c^oods  sold  and  delivered,  and 
attached  to  his  petition  a  bill  of  particulars 
containing  an  Itemized  statement  of  the  goods 
which  he  claimed  had  been  purchased  of  him 
by  the  defendants.  In  defense  to  this  action, 
they  filed  an  answer  setting  up,  among  other 
things,  that  never  having  directed  a  ship- 
ment of  the  goods,  and  having  declined  to 
accept  the  same,  they  were  not  liable  for  the 
price  thereof.  The  Jury  returned  a  verdict 
in  favor  of  the  plalntlif,  and  the  defendants 
bring  the  case  here  upon  exceptions  to  a 
judgment  overruling  their  motion  for  a  new 
triaL 

Without  entering  into  a  detailed  discus- 
sion of  the  various  grounds  of  this  motion,  it 
is  sufilclent  to  say  that  the  case  turned  upon 
the  construction  of  the  written  order  given 
by  the  defendants  to  the  plaintiff's  agent. 
The  trial  judge  based  his  instructions  to  the 
jury  upon  the  theory  that  this  order  author- 
ized the  plaintiff,  without  further  notifica- 
tion from  the  defendants,  not  only  to  import, 
but  to  ship,  the  goods,  and  that,  upon  his  so 
doing,  J.  J.  &  J.  B.  Maddox  became  at  once 
bound  to  accept  and  pay  for  the  same.  We 
do  not  think  this  was  the  legal  effect  of  the 
contract  embraced  in  this  order.  It  Is  quite 
true  that  the  defendants  had  no  right  to  ar- 
bitrarily cancel  the  order.  Obviously,  they 
could  not  do  this  In  the  face  of  the  express 
stipulation  that  "import  orders  are  not  sub- 
ject to  cancellation."  It  is  likewise  clear 
that  Wagner,  after  receiving  the  order,  was 
fully  authorized,  without  further  direction 
fiom  the  defendants,  to  at  once  import  the 
goods,  and  for  the  loss,  if  any,  thus  arising, 
the  defendants  were  undoubtedly  liable.  But, 
under  the  express  terms  of  the  contract, 
Wagner  had  no  right  to  ship  the  goods  from 
New  York  to  Atlanta  until  expressly  so  di- 
rected by  the  defendants.  They  were  bound 
by  the  contract  to  give  a  direction  to  this 
effect  within  a  reasonable  time,  and,  upon 
failure  to  comply  with  their  obligation  in  this 
respect,  became  liable  to  Wagner  for  all 
damages  occasioned  by  their  breach  of  con- 
tract Had  the  order  unconditionally  direct- 
ed Wagner  to  import  and  ship  the  goods,  the 
.'ontract  of  sale  would  have  been  fully  execut- 
ed on  his  part  upon  his  delivering  the  goods 
to  the  carrier  to  be  forwarded  to  the  defend- 
ants; but  such  was  not  the  character  of  the 
order  with  which  we  are  called  upon  to  deaL 
Under  its  terms,  Wagner  was*  unauthorized, 
after  importing  the  goods,  to  ship  them  from 
New  York  to  Atlanta  until  he  was  notified 
BO  to  do  by  the  defendants.  When,  there- 
fore, he  made  the  shipment  without  being 
so  notified,  be  took  the  risk  of  acceptance  by 


J.  J.  ft  J.  B.  Maddox.  Certainly,  he  bad  no 
right  to  compel  their  acquiescence  in  a  ship- 
ment made  in  the  teeth  of  the  contract,  and 
necessarily  shipped  the  goods  at  his  risk. 
We  do  not  mean  to  say  that  J.  X  &  J.  B. 
Maddox  could  escape  all  liability  to  Wagner 
simply  by  declining  to  give  directions  for  the 
shipment  of  the  goods  to  them.  As  stated 
above,  they  were  bound  to  notify  the  plain- 
tiff, within  a  reasonable  time,  of  their  read- 
iness to  receive  the  shipment;  but,  clearly. 
their  mere  failure  to  comply  with  their  ob- 
ligation in  this  respect  would  not  subject 
them  to  liability  for  the  contract  price  of  the 
goods  upon  the  theory  that  the  same  were 
actually  sold  and  deliv^ed  to  than  by  Wag- 
ner. If  they  In  fact  made  a  breach  of  their 
contract  by  refusing,  without  sufildent  rea- 
son, to  direct  a  shipment  to  them  of  the  goods 
after  the  arrival  of  the  same  in  New  Yotk^ 
they  were,  as  stated  above,  liable  to  Wagner 
for  whatever  damages  he  may  have  thus  sus- 
tained. An  action  for  the  recovery  of  the 
same  would,  however,  be  very  different  from 
the  one  now  before  the  court  The  case  as 
laid  WBA  a  plain  suit  upon  an  open  account 
and  the  liability,  if  any,  proved  at  the  trial, 
was  that  arising  from  the  breach  of  what 
was,  in  substance,  an  executory  contract  to 
purchase.  We  therefore,  without  difficulty, 
dispose  of  the  case  on  Its  merits.  It  was  tried 
upon  an  erroneous  conception  by  the  court 
below  of  the  meaning  and  effect  of  the  con- 
tract and,  considering  the  nature  of  the  ac- 
tion instituted  by  the  plaintiff,  the  evidence 
did  not  warrant  any  finding  whatever  against 
the  defendants.  Judgment  reversed.  All  the 
Justices  concurring. 


cm  Oa.  161) 

ST.  JOHN  et  nx.  v.  IMTDBSS 

(Supreme  Oonrt  of  Georgia.    July  9,  1900.) 

COVENANTS— BREACH     OF     WARRANTY— PBTI- 

TION  —  SUPPICIBNCY  —  DEED  —  APPEAL  — 

HARMLESS  ERRORr-NBW  TRIAL. 

1.  A  petition  which  in  substance  alleges  that 
the  defendant  hy  "warranty  title  deed"  convey- 
ed to  the  plaintiff  a  described  city  lot;  that 
10  feet  of  the  lot  thus  described  never  in  fact 
belonged  to  defendant,  and  is  in  possession  of 
another,  who  is  the  owner  thereof;  that  a  speci- 
fied sum  was  the  "purchase  money"  of  this 
strip  of  land;  and  praying  for  a  recovery  of 
this  sum,— though  loosely  drawn,  is  in  fact 
an  action  for  a  breach  of  warranty  of  title  to 
land,     (a)  When,  as  originally  drafted,  such  a 

Setition  claimed  as  the  measure  of  plaintifiTs 
amaees  the  value  of  the  property  to  which  ti- 
tle failed,  it  was  amendable  so  as  to  make  the 
sum  claimed  as  such  daniages  the  purchase 
price  of  the  property,  (b)  The  petition  in  the 
present  case,  as  amended,  was  of  the  character 
above  indicated;  and,  though  there  was  a  gen- 
eral demurrer  to  the  same,  yet,  as  it  does  not 
appear  that  the  demurrer  was  sustained,  but 
the  case  went  to  trial  on  the  merits,  the  peti- 
tion is  sufficient  to  sustain  the  verdict  in  plain- 
tifiTs favor. 

2.  That  the  court,  in  the  trial  of  a  case, 
treated  as  ambiguous,  in  the  matter  of  descrip> 
tion.  a  deed  which  was  not  so,  aifords  no  cause 
of  complaint  to  a  party  whose  contention  as  to 
its  real  meaning  was,  under  a  proper  construc- 
tion of  the  deed,  not  well  founded,    (a)  In  view 
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of  the  eyidence  introduced  in  the  present  case, 
the  jury  were  warranted  in  finding  that  the 
deed  from  the  defendant  to  the  plaintiff  covered 
the  land  for  which  she  contended,  and  that  as 
to  a  portion  of  it  the  title  failed. 

3.  A  ground  of  a  motion  for  a  new  trial 
alleging  in  general  terms  that  the  entire  charge 
of  the  court  is  erroneous,  "in  giving  to  plaintiff's 
Boit  two  distinct  grounds  of  recovery"  (specif y- 
ini^  them),  does  not  plainly  and  distinctly  point 
out  any  error,  unless  it  sets  forth,  either  literal- 
ly or  in  substance,  the  language  used  by  the 
judge  in  thus  allowing  two  grounds  of  recov- 
ery. 

4.  Treating  the  action  as  one  for  a  breach  of 
warranty  of  title  to  land,  it  is  immaterial 
whether  the  court  did  or  did  not  err  in  several 
<tt  the  rulings  and  charges  complained  of  m  the 
motion  for  a  new  trial. 

5.  There  was  sufficient  evidence  to  warrant 
the  verdict  as  amended  by  the  order  of  the 
judge  requiring  one  item  thereof  to  be  written 
off,  and  it  does  not  appear  that  the  court  erred 
in  denying  the  motion  for  a  new  trial. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Falton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Mrs.  R.  C.  Leyden  against  J.  F. 
St.  John  and  wife.  Judgment  for  plaintiff. 
Defendants  bring   error.    Affirmed. 

Anderson,  Felder  &  Davis,  for  plaintiffs  in 
error.  Reed  ft  Hartsfleld,  for  defendant  in 
error. 

LiEWIS,  J.  Mrs.  R.  O.  Leyden  brought  her 
suit  In  Falton  superior  court  against  Jacob 
F.  St  John  and  his  wife,  Mrs.  Alice  J.  St 
John.  The  substantial  allegations  in  the  pe- 
tition, in  so  far  as  concern  the  issues  involy- 
ed  on  the  trial,  are  as  follows:  In  Aprit 
1896,  Jacob  F.  St  John  entered  into  a  con- 
tract with  petitioner  '^to  ^change  with  her 
his  lot  on  Auburn  avenue,  in  the  city  of  At- 
lanta, in  land  lot  61  of  the  Fourteenth  dis- 
trict of  said  county  and  state,  fronting  66 
feet  on  the  south  side  of  Auburn  avenue,  and 
running  back  179  feet  along  a  20-foot  alley, 
which  lies  east  of  said  lot,  subject  to  a  loan 
deed  of  $2,500."  In  accordance  with  this 
agreement,  St  John  executed  to  her  his  war- 
ranty title  deed  to  said  property  on  April  80, 
1896,  whicl)  was  duly  recorded  May  6,  1896, 
the  consideration  named  in  the  deed  being 
$6,(XX).  In  exchange  for  this  property,  peti- 
tioner executed  to  said  St  John  her  warranty 
deed  to  10  acres  of  land  In  land  lot  176  in 
the  Fourteenth  district  of  Fulton  county,  the 
consideration  of  that  deed  being  $4,000.  St 
John  gave  to  petitioner,  also,  dve  shares,  of 
the  par  value  of  $100,  of  the  capital  stock  of 
the  Georgia  Tile  &  Artificial  Stone  Company. 
Petitioner  further  charged  that  in  delivering 
the  Auburn  avenue  lot  to  her,  St  John  repre- 
sented and  pointed  out  the  lines  of  said  lot 
as  extending  west  from  the  comer  of  a  20- 
foot  alley  56  feet  along  Auburn  avenue  to 
the  middle  of  the  third  row  of  small  tene- 
ment houses  situated  on  said  lot  and  the  lot 
next  adjoining  it  on  the  west  and  running 
back  179  feet  of  uniform  width  with  front. 
Since  receiving  the  deed  to  this  land,  she 
ascertained  that  St.  John  misrepresented  to 
her  the  number  of  front  feet  be  owned  In  the 


lot  conveyed  to  her;  that  the  western  line 
of  the  lot  instead  of  extending  to  the  place 
pointed  out  was  In  fact  10  feet  east  of  said 
point;  and  that  the  10  feet  extending  the 
full  length  of  the  lot  sold,  was  never  owned 
by  St  John,  but  was  owned  by  another  party, 
thus  making  petitioner's  actual  frontage  on 
Auburn  avenue  from  said  alley  45  instead  of 
66  feet,  as  bargained  for.  She  then  demand- 
ed of  St  John  that  he  make  good  the  missing 
10  feet  or  their  value.  He  replied  that  if 
she  would  have  the  lot  surveyed  and  estab- 
lish the  lines,  he  would  make  good  his  error. 
She  accordingly  had  such  survey  made,  the 
result  of  which  confirmed  petitioner's  belief 
that  the  lot  sold  her  by  St  John  extended 
only  46  feet  from  the  20-foot  alley,  instead  of 
56  feet:  but  St  John,  when  his  attention  wae 
called  to  this,  failed  and  refused  to  make  good 
the  10  feet,  or  to  pay  the  value  thereof.  Peti- 
tioner prayed  for  a  general  judgment  against 
St  John  for  $1,100,  alleged  to  be  the  value  of 
the  missing  feet  from  the  Auburn  arenue 
lot  The  court  allowed  an  amendment  to 
this  petition  to  the  effect  tiiat  the  purchase 
money  for  the  10  feet  in  questi<m  paid  by 
petitioner  was  $1,100.  Petitioner  further 
alleged  tiiat  on  account  of  defect  in  the  title 
to  this  portion  of  the  land,  it  would  require 
her  to  move  some  houses,  at  a  cost  of  $300, 
for  which  she  claimed  damages.  She  also 
alleged  that  St.  John  represented  to  her  the 
solvency  of  the  company  in  which  she  held 
the  stock  paid  her  by  him,  whereas  the  com- 
pany was  totally  Insolvent  and  the  stock 
worthless,  and  that  the  k)t  or  some  portion 
thereof,  she  conveyed  to  St.  John  had  been 
by  him  conveyed  to  his  wife;  that  he  was 
Insolvent  and  this  conveyance  was  made  to 
prevent  her  recovering  from  him  in  this  cause 
of  action.  It  appears,  however,  from  the 
record,  that,  all  these  claims  seeking  recov- 
ery, except  the  loss  growing  out  of  the  breadi 
of  warranty,  were  abandoned,  and  that  the 
evidence  was  confined  to  the  issue  as  to 
whether  there  was  a  breach  of  the  warranty 
in  the  deed,  and.  If  so,  the  extent  of  the  dam- 
ages sustained  by  petitioner  in  consequence 
of  such  breach.  In  answer  to  the  charges  In 
the  petition  which  related  to  a  breach  of  the 
warranty  in  the  deed  as  to  the  10  feet  the 
defendant  denied  that  he  misrepresented  to 
petitioner  the  number  of  front  feet  conveyed 
to  her,  and  averred  that  petitioner  not  only 
had  title  to,  but  also  the  actual  use  and  oc- 
cupation of,  the  56-foot  lot  conveyed  to  her 
by  him.  The  answer  further  joins  issue  with 
the  allegations  in  the  petition  with  reference 
to  the  other  causes  of  complaint  therein  set 
forth,  but  as  these  were  abandoned,  as  above 
indicated,  it  is  unnecessary  to  set  forth  the 
replies  thereto  made  by  the  defendant  in  the 
pleadings.  The  jury  returned  a  verdict  for 
the  plaintiff  for  $600  principal,  $103.07  inter- 
est to  date,  and  $64  damages  tD  building. 
Defendant  below  made  a  motion  for  a  new 
trial,  which  was  overruled  after  petitioner's 
counsel,  under  direction  of  the  court  had 
written  off  the  finding  of  $64  damages.    On 
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Umd  for  which  she  contended,  and  that  as  to 
a  portion  of  It  the  tlUe  failed. 

3.  Another  ground  In  the  motion  <Na  IS) 
complains  of  the  charge  of  the  court  aa  a 
whole,  in  giving  to  the  plaintiff's  suit  two 
distinct  grounds  of  recovery,  either  fraudu- 
lent misrepresentations  or  lureach  of  warran- 
ty, when  the  suit  itself  was  on  the  sole 
ground  of  misrepresentation.  The  judge  be- 
low, in  the  order  overruling  the  motion, 
states  that  the  only  grounds  which  present 
any  serious  question  to  his  mind  are  those 
touching  the  dual  nature  of  the  case,  and  the 
charge  accordingly.  He  recognizes  that  as 
the  case  began,  certain  equitable  features 
were  involved,  but  these  were  removed  or 
abandoned,  leaving  the  case  a  legal  one 
against  St.  John  alone;  that  it  is  possible 
that  as  such  it  was  demurrable  for  duplicity 
or  misjoinder  of  actions,  but  no  such  demiu> 
rer  was  made,  or  any  motion  based  on  that 
ground.  In  the  first  place,  the  ground  in  the 
motion  above  referred  to  attacks  in  general 
terms  simply  the  entire  charge  of  the  court 
as  being  erroneous,  in  giving  to  plaintUTs 
suit  two  distinct  grounds  of  recovery;  but 
this  ground  should  not  be  considered,  for  the 
reason  that  it  does  not  plainly  or  distinctly 
point  out  any  error  in  any  one  of  these  char- 
ges. It  should  have  set  forth,  literally  or  In 
substance,  the  language  used  by  the  Judge  In 
thus  improperly  allowing  two  grounds  of  re- 
covery. Besides  this,  the  Judge,  in  overrul- 
ing the  motion,  says  that  on  this  last  trial 
defendant's  counsel  presented  several  re- 
quests more  especially  applicable  to  an  ac- 
tion of  deceit,— for  example,  that  the  repre- 
sentations must  have  been  made  before  the 
trade  was  closed,  unless  upon  a  new  consid- 
eration, and  that  if  each  had  equal  opportu- 
nities for  knowing,  etc..  there  could  be  no 
recovery,  etc.  He  gave  some  of  these  In 
charge,  either  literally  or  substantially,  and 
this  necessitated  a  further  charge  on  that 
subject,  which  he  gave.  It  perhaps  was  er- 
ror to  charge  on  this  view  of  the  case  at  all, 
but,  if  so,  it  was  error  of  which  the  defend- 
ant cannot  well  complain,  as  it  seems  from 
the  Judge's  order  that  he  introduced  that  ele- 
ment into  the  charge  by  request 

4.  But,  in  the  view  we  take  of  this  case, 
we  think  it  was  really  immaterial  as  to 
whether  the  court  did  or  did  not  err  in  sev- 
eral of  the  rulings  and  charges  complained 
of  in  the  motion  bearing  upon  an  action  of 
deceit;  for  this  cause  of  action  set  forth  was 
abandoned,  the  evidence  did  not  cover  the 
issue,  and  what  plaintiff  finally  sought  to 
recover  was  only  for  damages  for  breiach  of 
warranty  in  the  deed.  The  verdict,  too,  in 
the  light  of  the  testimony  before  the  Jury, 
clearly  Indicates  that  the  portion  thereof 
which  was  allowed  to  stand  by.  the  Judge  be- 
low was  for  the  value  of  the  land  embraced 
in  the  defendant's  deed  to  plaintiflT,  to  which 
he  had  no  title.  Counsel  for  plaintiff  below 
contends  in  his  argument  that  the  verdict 
was  not  large  enough,  estimating  the  value 
of  the  lot  purchased  by  her  by  the  considera- 


tion of  15,000  mentioned  in  the  deed,  and 
that  the  verdict  ought  to  have  been  several 
hundred  dollars  larger  than  the  Jury  found. 
There  was  some  evidence,  however,  in  behalf 
of  defendant  below,  that  these  10  feet  run- 
ning the  full  length  of  the  lot  embraced  in 
her  deed  was  worth  |50  a  front  foot,  and  the 
Jury  evidently  based  their  verdict  upon  this 
testimony  as  to  the  present  value  of  that 
strip  of  land.  If  there  was  any  error  in  this 
particular,  It  was  in  favor  of  the  defendant 
There  Is  no  proof  tending  to  show  that  the 
damages  could  have  been  less  than  $500,  but 
as  no  exceptions  were  filed  by  the  plaintiff, 
there  was,  of  course,  no  error  In  refusing  a 
new  trial. 

5.  We  think  the  evidence  was  amply  suffi- 
cient to  warrant  the  verdict  as  amended  by 
the  order  of  the  Judge  requiring  one  item 
thereof  to  be  written  off.  We  note  from  the 
record  (the  fact  being  recited  in  the  Judg- 
ment of  the  court  overruling  the  motion)  that 
this  case  has  been  twice  tried,  and  eadi 
time  a  verdict  rendered  for  the  plaintiff.  It 
further  appears  that  the  first  trial  proceeded 
upon  the  theory  that  the  action  was  one  for 
a  breach  of  warranty,  and  this  last  trial  wajs 
evidently  based  upon  the  same  theory.  In 
view  of  the  proper  construction  to  be  placed 
upon  the  pleadings  and  the  evidence  introdu- 
ced upon  the  trial,  as  above  indicated,  we 
think  the  court  did  right  in  denying  the  mo- 
tion for  a  new  trial. 

We  have  not  made  special  reference  to  all 
the  grounds  In  the  motion.  Those  herein  re- 
ferred to  and  considered  embrace  the  control- 
ling issues  of  this  case,  and  we  deem  It  en 
tirely  unimportant  to  discuss  the  other 
grounds.  Judgment  affirmed.  All  the  Jus- 
tices concurring 


(Ul  Qa.  4M) 
JOHNSON  V.  AMERICAN   PRBBHOI/D 
LAND  MORTG,  OO.  OF  LON- 
DON,  Limited. 

(Supreme  Court  of  Georgia.    July  10.  1900.) 

AUTHORITY    OP    AGENT— SALE    OP   I-AKD— AC- 
TION AGAINST  CORPORATION— FLBADINO. 

1.  An  agent  who  has  authority  only  to  re- 
ceive proposals  to  purchase  the  property  of  his 
principal,  and  submit  the  same  to  the  latter  for 
acceptance  or  rejection,  cannot  make  an  abso- 
lute contract  of  sale,  which  will  be  binding  up- 
on the  principal. 

2.  When,  in  an  action  against  a  corporation 
for  the  breach  of  an  alleged  contract  for  the 
sale  of  land,  the  petition  described  the  pierson 
with  whom  the  plaintiff  dealt  in  making  the 
contract  as  "the  agent  of  said  defendant  com- 
pany, empowered  by  said  defendant  company 
to  negotiate  with  this  complainant  the  sale  of 
the  land,  the  words  quoted,  whatever  might  be 
their  true  intent  and  meaning  when  standing 
alone,  must  be  construed  in  connection  with  aii 
the  allegations  of  the  petition. 

3.  Thus  construing  these  words  in  the  peti- 
tion now  under  review,  the  agent  therein  re- 
ferred to  was  not  authorized  to  make  for  the 
defendant  a  binding  contract  of  sale,  but  only 
to  receive  and  submit  to  the  company  offers  for 
the  purchase  of  the  land  in  controversy.  This 
being  so,  and  the  plaintiff  not  being  entitled  to 
recover   save  on   the   theory   that   the   ag^it 
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had  power  to  sell,  the  demurrer  to  the  petition 
was  properly  Bustained. 
(Sjllabus  by  the  Court) 

Error  from  d'ty  court  of  Richmond;  W.  F. 
Bve»  Judge. 

Action  by  Jesse  Johnson  against  the  Amer* 
ican  Freehold  Land  Mortgage  Company,  Lim- 
ited. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

J.  8.  &  W.  T.  Davidson  and  F.  W.  Capers, 
for  plaintiff  In  error.  J.  R.  Liunar,  for  de- 
fendant in  error. 

little;  J.  This  was  an  action  by  Jesse 
Johnson  against  the  American  Freehold  Land 
Mortgage  Company  of  London,  Limited,  for 
the  breach  of  an  alleged  contract  for  the  sale 
of  land.  On  demurrer,  the  action  was  dis- 
missed, and  Johnson  excepted. 

The  petition  was,  in  brief,  as  follows:  The 
plaintiff  submitted  to  the  defendant  an  offer 
for  the  purchase  of  a  tract  of  land  in  Rich- 
mond county,  known  as  the  "McLaughlin 
Place,"  at  the  price  of  $1,000.  In  reply  to 
this  offer,  one  W.  M.  Fulcher,  "the  agent  of 
said  defendant  company,  empowered  by  said 
company  to  negotiate  with  this  complainant 
the  sale  of  said  McLaughlin  place,"  address- 
ed to  the  plaintiff  a  letter  containing  the  fol- 
lowing words:  "I  inclose  you  a  letter  from 
my  people,  in  which  they  make  you  a  propo- 
sition to  sell  the  land."  Accompanying  this 
letter  was  another,  at  the  top  of  which  was 
written  the  word  "McLaughlin."  This  letter 
was  addressed  to  Fulcher,  and  signed  by 
Cuyler,  Morgan  A,  Co.,  in  which  the  following 
language  was  employed:  "Replying  to  your 
favor  •  •  •  submitting  offer  of  $1,000 
for  this  place,  without  interest,  we  beg  to 
state  that  we  would  prefer  to  put  offer  in 
somewhat  different  shape.  We  will  sell  the 
place  for  $850,  with  6%  interest,  payments 
apportioned  as  follows."  Then  followed  a 
list  of  figures  specifying  the  terms  of  pay- 
ment On  receipt  of  the  letter  from  Fulcher 
with  the  above-mentioned  inclosure,  Johnson 
addressed  a  letter  to  Fulcher,  accepting  the 
offer.  Thereupon  Fulcher  wrote  him  another 
letter,  stating  that  he  had  notified  the  owner 
of  the  place  that  Johnson  would  accept  the 
same  "on  conditions  .that  it  was  offered"  to 
him.  Subsequently,  Fulcher  again  wrote  to 
Johnson,  informing  him  that  the  papers  were 
ready  for  his  signature,  and  asking  him  to 
come  and  execute  the  same.  Still  later, 
Fulcher  informed  Johnson  "that  he  was  in 
receipt  of  instructions  from  the  defendant  to 
declare  the  trade  off." 

It  will  have  been  observed  that  the  petition 
did  not  distinctly  and  unequivocally  allege 
that  Fulcher  had  power  from  the  defendant 
company  to  make  a  sale  of  the  land.  He 
was  described  as  an  agent  empowered  to  "ne- 
gotiate" with  the  plaintiff  for  a  sale  thereof. 
Bven  if  the  words  employed  in  describing  this 
agent  could,  if  taken  alone,  be  construed  to 
mean  that  he  was  clothed  with  an  absolute 
power  of  sale,  it  is,  of  course,  proper,  for  the 
purpose  of  ascertaining  what  they  did  really 


mean  in  the  present  case,  to  look  to  all  the 
allegations  of  the  petition.  Pursuing  this 
course,  we  have  reached  the  conclusion  that 
the  petition,  taken  as  a  whole,  does  not  suf- 
ficiently allege  that  Fulcher  had  power  to 
sell.  Presumably,  the  original  offer  of  $1,000 
by  Johnson  was  made  to  Fulcher.  He  did 
not  accept  it,  but  evidently  submitted  it  to 
Cuyler,  Morgan  A,  Co.,  whoever  they  were. 
If  his  power  to  sell  had  been  absolute,  he 
could  have  accepted  Johnson's  offer  without 
consulting  any  other  person.  Again,  when  he 
inclosed  to  Johnson  the  letter  to  himself  from 
Cuyler,  Morgan  &  Co.,  which  itself  embraced 
Instructions  authorizing  Fulcher  to  submit  a 
proposition  to  Johnson,  he  distinctly  stated 
that  this  was  a  letter  from  his  people  in  which 
they  made  Johnson  an  offer  to  selL  On  re- 
ceipt of  Johnson's  reply  accepting  this  offer, 
Fulcher  did  not  at  once  confirm  the  trade, 
but  again  communicated  with  some  other 
person  or  persons,  from  whom  he  received 
papers  for  Johnson's  signature.  Viewing  all 
these  matters  together,  we  think  It  dear  that 
Fulcher's  authority  was  limited  to  receiving 
proposals,  and  submitting  them  to  the  own- 
er for  acceptance  or  rejection.  He  therefore 
had  no  power  to  make  a  contract  of  sale 
binding  upon  the  defendant  company,  and 
there  is  nothing  in  the  petition  amounting  to 
an  allegation  that  the  company  itself  either 
contracted  with  Johnson  for  the  sale  of  the 
land,  or  authorized  any  other  person  to  make 
for  it  the  alleged  contract,  for  the  breach  of 
which  Johnson's  action  is  brought  Certain- 
ly, the  petition  does  not  aver  that  Cuyler, 
Morgan  &  Co.  were  the  agents  of  the  defend- 
ant, or  had  power  to  bind  it  Limiting  Fulch- 
er's agency  as  above  indicated,  the  petition, 
in  its  last  analysis,  amounts  simply  to  this: 
Cuyler,  Morgan  &  Go.  authorized  Fulcher  to 
submit  to  Johnson  an  offer  for  the  sale  of 
the  land,  and  Johnson  accepted  this  offer. 
In  the  absence  of  an  allegation  that  Cuyler, 
Morgan  A,  Co.  had  from  the  defendant  au- 
thority to  do  what  they  did,  the  petition  is 
lacking  in  an  indispensable  averment,  and 
fails  to  set  forth,  even  in  substance,  a  good 
cause  of  action.  The  demurrer  made  another 
pohit  with  which  we  have  not  dealt,  because, 
in  our  judgment,  the  case  properly  went  out 
of  court  for  the  reasons  above  stated.  Judg- 
ment afi^rmed.    All  the  justices  concurring. 
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STACK  V.  HARRIS. 


(Supreme  Court  of  Georgia.  July  9,  1000.) 
INJURY  TO  TENANT— LIABILITY  OP  LANDLORD. 
Though  a  landlord  will  not  be  liable  in 
damages  for  injuries  to  a  tenant  resulting  from 
the  defective  condition  of  a  plank  in  the  floor  of 
the  rented  building,  of  which  the  landlord  had 
no  notice,  a  petition  which  alleges  that  the 
plaintiff  (a  tenant)  was  injured  by  reason  of 
such  a  defect,  and  chat  the  landlord  (the  de- 
fendant) had  notice  of  the  "defective  condition 
of  the  floor,"  sufficiently  alleges,  as  against,  9, 
general  demurrer,  that  the  defendant  had  nor 
tice  of  the  defective  condition  of  the  plank. 

(Syllabus  by  the  Court.) 
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Error  from  city  court  of  Atlanta;  H*  M. 
Reid.  Judge. 

Action  by  J.  L.  Harris  a^nst  Minnie 
Stack.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Hammond,  Skeen  &  Langley,  for  plaintiff 
in  error.  D.  W.  Rountree,  for  defendant  in 
error. 

COBB,  J.  Harris  brought  suit  against 
lifiss  Minnie  Stack,  alleging  in. his  petition: 
That  on  the  18th  day  of  May,  1899,  he  rent- 
ed from  the  defendant  a  storehouse  in  the 
city  of  Atlanta.  That  he  was  a  gunsmith 
by  trade,  and  used  the  store  rented  as  a  gen- 
eral repair  shop.  That  on  the  night  of  July 
15»  1899,  about  11  o'clock,  when  he  quit  work 
and  was  preparing  to  clean  the  floor  of  the 
storehouse,  he  stepped  upon  a  plank  in  the 
floor,  which  was  apparently  sound,  and  the 
same  gave  way  under  him,  causing  him  to 
fall,  and  by  reason  thereof  he  sustained  seri- 
ous and  painful  injuries.  When  he  rented 
the  premises,  the  floor  was  out  of  repair  in 
different  places,  but  portions  of  the  floor 
seemed  to  be  sound  and  in  good  condition, 
and  such  was  the  appearance  of  those  por< 
tions  of  the  floor  where  he  usually  worked, 
and  where  he  was  at  the  time  he  received  the 
injuries  above  referred  to.  When  he  used 
those  portions  of  the  floor  that  were  out  of 
repair,  he  did  so  with  the  greatest  caution. 
There  was  nothing  in  the  appearance  of  the 
plank  that  gave  way  under  him  to  indicate 
that  it  was  at  all  dangerous.  At  the  time 
that  be  rented  the  store  he  called  the  atten- 
tion of  the  defendant  to  the  "defective  condi- 
tion of  the  floor,"  and  she  agreed  to  repair  it. 
When  he  paid  the  second  month's  rent,  he 
made  a  similar  complaint  to  the  agent  of  the 
defendant  who  collected  the  rent,  and  subse- 
quently he  reported  to  the  defendant  that  the 
floor  was  out  of  repair,  and  she  agreed  to 
make  the  repairs.  He  complains  that  his  in- 
luries  were  due  to  the  negligence  of  the  de- 
fendant in  not  having  the  floor  repaired  after 
her  attention  was  called  to  the  same.  The 
defendant  flled  a  general  demurrer  to  the  pe- 
tition, which  the  court  overruled,  and  she 
excepted. 

As  against  a  general  demurrer,  the  petition 
seta  forth  a  cause  of  action.  The  common 
law  placed  the  burden  of  repairs  upon  the 
tenant,  and  the  landlord  was  not  bound  to 
make  repairs  unless  there  was  an  express 
stipulation  to  that  effect  in  the  contract 
which  created  the  relation  of  landlord  and 
tenant  Neither  was  there  any  implied  war- 
ranty on  the  part  of  the  landlord  that  the 
premises  were  suitable  for  the  purposes  for 
which  they  were  leased,  or  that  they  were  in 
a  condition  to  be  occupied.  1  Tayl.  Land.  & 
Ten.  (8th  Ed.)  H  175a,  327,  328;  Gear,  Land. 
&  Ten.  S  104.  The  common-law  rule  is  not 
of  force  In  Georgia.  Under  our  Code,  the 
landlord,  in  the  absence  of  a  stipulation  to 
the  contrary,  is  bound  to  keep  the  premises 
tA  repair.    Civ.  Code.  S  3123.    He  Is,  how- 


ever, entitled  to  notice  from  the  tenant  that 
the  premises  are  out  of  repair,  and  if,  after 
such  notice  has  been  given,  the  tenant  suffers 
damage  on  account  of  the  failure  of  the  land- 
lord to  make  the  necessary  repairs,  the  land- 
lord is  liable  for  the  damage  thus  sustained, 
provided  the  conduct  of  the  tenant  was  not 
such  as  to  preclude  him  from  recovering. 
Guthman  v.  Castleberry,  48  Gki.  172.  Under 
the  law  of  this  state,  it  is  presumed  that  the 
premises  leased  are  in  a  condition  suitable  for 
the  purposes  for  which  they  were  rented;  and 
if  such  is  not  the  case,  and  damage  results 
therefrom  to  the  tenant,  the  landlord  is  li- 
able, provided  he  has  had  notice  of  the  defect- 
ive condition  of  the  premises,  and  has  failed 
after  a  reasonable  time  to  make  the  necessary 
repairs,  and  provided  also  that  the  tenant  has 
not  been  guilty  of  such  negligence  as  to  bar 
a  recovery  by  him.  Whittle  v.  Webster,  55 
Ga.  180.  See,  also.  Driver  v.  Maxwell,  56 
Ga.  11;  White  v.  Montgomery,  58  Ga.  204; 
Lewis  V.  Chisolm,  68  Ga.  40;  Miller  v. 
Smithe,  95  Ga.  288,  22  S.  E.  532;  Johnson  v. 
Collins,  98  Ga.  271,  26  S.  B.  744.  When  the 
landlord  is  notified  that  the  premises  are  out 
of  repair.  It  becomes  his  duty  to  inspect  and 
investigate,  in  order  that  he  may  make  such 
repairs  as  the  safety  of  the  tenant  requires. 
It  follows,  therefore,  that  when,  after  such 
notice,  the  landlord  falls,  within  a  reasonable 
time,  to  make  the  repairs,  he  is  chargeable 
with  notice  of  all  the  defects  that  a  proper 
inspection  would  have  disclosed.  To  this  ex- 
tent he  might  be  charged  with  liability  for  in- 
jury arising  from  a  defect  which  was  hidden 
so  far  as  the  tenant  was  concerned.  When 
rented  premises  become  out  of  repair,  it  is 
the  duty  of  the  tenant  to  notify  the  landlord 
of  this  fact,  and  also  to  abstain  from  using 
any  part  of  the  premises,  the  use  of  whicb 
would  be  attended  with  danger.  But  even 
after  notice  to  the  landlord  the  tenant  has  a 
right  to  use  those  parts  of  the  premises  which 
are  apparently  in  good  condition.  If  there  is 
nothing  to  call  his  attention  to  what  may  be 
a  hidden  defect  The  failure  of  the  landlord 
to  repair  in  such  a  case  would  give  to  the 
tenant  a  right  of  action  for  any  damages  sus- 
tained by  him,  and  his  use  of  that  part  of  the 
premises  which  was  in  an  apparently  sound 
condition  would  not  preclude  him  from  recov- 
ering, notwithstanding  he  had  knowledge  that 
there  were  other  parts  of  the  premises  in  a 
defective  condition.  Applying  what  is  above 
said  to  the  facts  of  the  present  case,  after  the 
defendant  had  been  notified  three  times  that 
the  floor  of  the  storehouse  was  out  of  repair, 
it  became  her  duty  to  inspect  the  premises, 
and  make  such  repairs  as  were  necessary. 
This  is  not  a  case  where  the  landlord  is 
sought  to  be  held  liable  for  injuries  arising 
from  defects  wlilch  were  hidden  both  from 
the  landlord  and  the  tenant.  Neither  is  it  a 
case  where  the  landlord  is  sought  to  be  held 
liable  on  account  of  the  defects  whicb  were 
hidden  from  him,  and  known  to  the  tenant 
But  it  is  a  case  where  the  landlord  is  sought 
to  be  held  liable  for  injuries  resulting  from 
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defects  which  were  hidden  from  the  tenant, 
and  which  the  landlord  could  have  discoyered 
by  the  exercise  of  ordinary  diligence,  and 
where  the  circumstances  were  such  as  to  re< 
quire  that  he  should  make  an  investigation, 
which,  when  made,  would  have  necessarily 
resulted  in  his  discovering  the  defects  which 
were  the  cause  of  the  plaintiff's  injury.  As 
the  petition  distinctly  alleged  that  the  plain- 
tiff, at  the  time  he  was  injured,  was  in  the 
use  of  a  portion  of  the  floor  which  was  ap- 
parently sound,  a]}d  that  there  was  nothing 
to  indicate  that  there  was  any  defect  in  that 
portion  of  the  floor,  there  was  nothing  ap- 
pearing on  the  face  of  the  petltlop.  which 
would  authorize  the  conclusion  that  the  plain- 
tiff was  guilty  of  such  negligence  as  would 
preclude  a  recovery  on  his  part.  Judgment 
affirmed.    All  the  justices  concurring. 

(Ill  Ga.  ISI) 

ROBEBTS  V.  KEESLiER. 
(Supreme  Oourt  of  Georgia.    July  10,  1900.) 

BHERIFFS  AND  CONSTABLES  —  EXECUTION  — 
FAILURE  TO  MAKE— OFFICER'S  LIABILITY- 
DEFENSES— PAYMENT— COSTS— MALICIOUS  IS- 
SUANCE OF  RULE— EVIDENCE— APPEAL— AS- 
SIGNMENTS OF  ERROR. 

1.  Suing  out  a  money  rule  against  a  levying 
officer  is,  m  effect,  the  bringing  of  a  suit  or  civil 
action  against  him. 

2.  A  levying  officer  may  show,  as  an  excuse 
for  not  making  the  money  on  an  execution  pla- 
ced in  his  hands,  that  the  same  has  been  paid. 

3.  Issuing  a  rule  nisi  against  the  officer  is  not 
an  adjudication  that  there  is  probable  cause 
for  suing  out  the  same,  when  the  petition  for 
the  rule  does  not  truly  set  foith  the  facts. 

4.  That  the  costs  upon  a  fi.  fa.  have  not  been 
paid  will  not  justify  the  institution  of  a  rule 
against  the  officer  for  the  principal  and  interest 
as  well,  when  the  plaintiff  in  execution  has  him- 
self received  payment  of  the  principal  and  in- 
terest, and  therefore  Isnows  tne  officer  is  not 
liable  therefor. 

5.  The  evidence  in  this  case  fully  warranted 
the  jury  in  finding  that  the  rules  against  the 
constable  were  sued  out  maliciously,  without 
probable  cause,  and  solely  for  the  purpose  of 
annoying  the  officer  and  putting  him  to  trouble 
and  expense. 

6.  A  general  complaint,  in  a  motion  for  a  new 
trial,  that  the  verdict  is  "contrary  to  law,"  is 
not  a  special  assignment  of  error;  nor  does  such 
an  assignment  authorize  the  supreme  court,  at 
the  instance  of  one  against  whom  a  verdict 
was  rendered  in  the  trial  court,  to  pass  upon 
the  question  whether  or  not  the  plaintiff's  pe- 
tition was  good  as  against  a  general  demurrer. 
(a)  The  question  whether  the  bringing  of  a  civil 
action  maliciously  and  without  probable  cause 
affords  ground  for  instituting  against  the  plain- 
tiff a  suit  for  damages  is  not  made  in  the  pres- 
ent case,  and  therefore  is  not  decided. 

(Syllabus  by  the  Court.) 

filrror  from  superior  court,  Haralson  coun- 
ty; G.  6.  Jones,  Judge. 

Action  by  one  Keeler  against  one  Roberts 
for  maliciously  ruling  plaintiff,  a  constable, 
to  show  cause  why  he  had  not  made  the  mon- 
ey on  certain  executions  placed  in  his  hands 
for  collection.  From  a  Judgment  in  favor  of 
^  plaintiff,  defendant  brings  error.    Affirmed. 

J.  S.  Roberts  and  Edwards  &  Anlt,  for 
plaintiff  in  error.  B.  S.  &  G.  D.  Griffith  and 
W.  B.  Hutcheson,  for  defendant  in  error. 


LUMPKIN,  P.  J.  The  plaintiff  below, 
Keeler,  who  was  a  constable,  brought  an  ac- 
tion for  damages  agahist  Roberts,  alleging 
in  his  petition  that  the  defendant  maliciously 
and  without  probable  cause  Instituted  against 
him  in  a  justice's  court  five  rules  requiring 
him  to  show  cause  why  he  had  not  made  the 
money  on  certain  executions  which  had  been 
placed  in  his  hands  for  collection.  There  was 
no  demurrer  to  the  petition,  but  the  case  went 
to  trial  on  its  merits,  and  a  verdict  hi  favor 
of  the  plaintiff  was  returned.  The  case  Is 
here  at  the  instance  of  the  defendant,  whose 
assignments  of  error  have  been  disposed  of 
by  the  rulings  above  announced. 

1.  One  of  the  contentions  of  the  plaintiff 
In  error  is:  "That  the  rules  nisi  issued  by  the 
magistrate,  •  *  •  and  which  were  the 
foundation  of  the  proceedings,  were  not  suits 
instituted  by  the  defendant,  Roberts,  but 
were  rules  by  a  court  of  law  calling  on  the 
executing  officer  to  show  cause  why  he  should 
not  be  punished  as  for  a  contempt  for  a  fail- 
ure to  perform  his  official  duty."  We  are 
unable  to  conjecture  why  the  institution  of 
such  a  rule  may  not  be  regarded  as  a  suit 
In  a  broad  and  general  sense,  it  Is  certainly 
an  action  by  the  movant  of  the  rule  against 
the  respondent  thereto.  It  is  a  proceeding 
in  a  court  by  one  person  against  another, 
whereby  the  former  seeks  to  obtain  against 
the  latter  a  Judgment  for  money,  and  the 
right  to  enforce  the  collection  of  the  same  by 
attachment.  The  defendant  is,  to  all  intents 
and  purposes,  placed  in  the  position  of  being 
"sued."  The  mere  fact  that  the  magistrate 
Issued  the  rule  does  not  make  it  the  court's 
case,  rather  than  that  of  the  movant,  for  he  is 
as  much  responsible  for  the  Institution  of  the 
proceedings  as  is  the  plaintiff  in  an  ordinary 
action  for  the  filing  of.  the  petition  by  which 
It  is  begun.  The  difference  is  merely  in  the 
form  of  process  prayed  for  in  order  to  compel 
the  defendant  to  appear  in  court  and  answer 
the  plaintiff's  complaint 

2.  It  appeared  at  the  trial  that  one  of  the 
reasons  set  up  by  the  constable  for  his  failure 
to  make  the  money  on  some  of  the  execu- 
tions was  that  the  same  had  been  paid,  and 
that  Roberts  knew  this  to  be  so  when  he  in- 
stituted the  rules.  In  this  connection,  ex- 
ception is  taken  to  the  refusal  of  the  court 
to  give  in  charge  to  the  jury  the  following 
request  presented  In  writing  by  counsel  for 
the  defendant:  ''If  a  fi.  fa.  regularly  issued 
by  a  justice  of  the  peace  has  been  placed  in 
the  hands  of  a  constable,  it  is  his  duty  to 
execute  same  by  a  levy  on  the  defendant's 
property,  and  he  cannot  excuse  himself  for 
a  failure  to  do  so  by  setting  up  a  defense 
thereto  in  favor  of  such  defendant"  Clear- 
ly, in  view  of  the  issue  involved  in  the  pres- 
ent case,  this  request  would  have  had  a  de- 
cided tendency  to  mislead  the  jury;  and, 
moreover,  It  was  not  at  all  applicable.  Sure- 
ly, it  cannot  be  doubted  that  a  levying  of> 
fleer  may  show,  as  an  excuse  for  not  making 
the  money  on  an  execution  placed  in  his 
hands,  that  the  same  hag  been  paid.    Wheel 
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er  V.  Thomas,  57  Ga.  161.  If  the  court  had 
given  the  request  above  quoted,  it  would  have 
been,  in  effect,  instructing  the  Jury  to  the 
contrary. 

3.  Another  contention  of  the  plaintiff  in 
error  is  that  the  fact  that  the  magistrate 
granted  rules  nisi  against  the  constable 
amounted  to  an  adjudication  that  Roberts, 
had  probable  cause  for  Instituting  the  rules. 
In  support  of  this  contention  the  case  of 
Short  V.  Spragins,  104  Ga.  628,  30  S.  E.  810, 
is  cited.  In  that  case  it  was  held  that  the 
sanctioning  of  an  equitable  petition,  and  the 
granting  of  a  restraining  order,  by  a  Judge 
of  the  superior  court,  afforded  conclusive  evi- 
dence of  probable  cause  for  the  bringing  of 
the  action,  if  the  petition  ''fairly  and  honestly 
set  forth  the  facts  relied  upon  by  the  plain- 
tiffs therein."  But  the  principle  thus  an- 
nounced has  no  application  to  the  present 
case,  for  the  reason  that  it  affirmatively  ap- 
peared at  the  trial  that  the  allegations  in 
the  petitions  for  the  rules  which  Roberts 
presented  to  the  magistrate  were  not  true. 

4.  Error  is  assigned  upon  the  refusal  of  the 
court  to  charge  as  follows:  *'If  suit  is  pend- 
ing or  Judgment  has  been  obtained,  and  a 
settlement  of  the  principal  and  interest  by  the 
defendant  has  been  made,  and  there  is  no 
agreement  as  to  which  party  shall  pay  costst, 
then,  as  between  the  plaintiff  and  the  defend- 
ant the  defendant  would  be  liable  to  plaintiff 
for  costs."  This  request  was  evidently  predi- 
cated upon  evidence  tending  to  show  that,  up- 
on one  of  the  executions  placed  in  the  hands 
of  the  constable,  the  costs,  amounting  to 
^.35,  were  due  and  unpaid.  It  appears,  how- 
ever, that  in  the  petition  for  the  rule  against 
the  constable  relating  to  this  particular  exe- 
cution, Roberts  claimed  that  the  officer  was 
liable  for  $94.35,  although,  as  matter  of  fact 
the  principal  and  interest  due  upon  the  execu- 
tion, amounting  to  $90,  had  been  paid  to  Rob- 
erts himself  before  the  rule  was  sued  out. 
The  only  theory,  therefore,  upon  which  the 
request  Just  quoted  would  have  been  perti- 
nent wais  that  even  if  Roberts  did  malicious- 
ly rule  the  constable  for  $94.35,  knowing  the 
officer  was  really  liable  for  only  $4.35,  yet  if 
the  smaller  amount  was  actually  due  upon  the 
execution,  and  the  constable  failed  to  levy, 
the  conduct  of  Roberts  in  instituting  this  rule, 
could  not  be  made  the  basis  of  an  action  for 
malicious  prosecution.  Olearly,  such  a  theo- 
ry is  not  tenable,  and  consequently  the  refusal 
of  the  request  did  not  deprive  the  defendant 
of  the  benefit  of  a  defense  which  he  was  en- 
titled to  set  up. 

5.  Complaint  is  made  in  general  terms  that 
the  verdict  is  ''contrary  to  the  evidence.*' 
We  certainly  cannot  hold  that  this  complaint 
is  meritorious,  for,  while  there  was  some 
conflict  in  the  testimony,  that  which  was 
favorable  to  the  plaintiff  amply  made  out  his 
case  as  laid,  and  fully  warranted  the  Jury 
In  finding  that  the  rules  against  him  were 
sued  out  maliciously,  that  the  defendant  had 
no  cause  for  instituting  them,  and  tiiat  his 
sole  purpose  la  so  doing  was  to  harass  and 


aimoy    the    plaintiff,    and    subject    him    to 
trouble  and  expense. 

6.  The  motion  for  a  new  trial  also  alleges 
that  the  verdict,  is  "contrary  to  law."  We 
have  already  attempted  to  show  that  suing  out 
a  money  rule  against  an  officer  is,  in  effect 
the  bringing  of  a  civil  action  against  him. 
In  our  consultation  over  this  case,  the  ques- 
tion arose  whether  or  not  the  institution  of 
such  an  action,  maliciously  antf  without  prob- 
able cause,  afforded  to  the  defendant  therein 
ground  for  bringing  against  the  plaintiff  a 
suit  for  damages.  It  was,  in  view  of  the  rul- 
ing announced  in  Mitchell  v.  Railroad  Oo., 
75  Ga.  399,  that  "the  bringing  of  a  civil  suit 
maliciously  and  without  probable  cause  was 
not  a  ground  upon  which  an  action  could  be 
maintained,  unless  the  action  was  one  where- 
by the  person  of  the  defendant  was  arrested 
or  his  property  attached,  or  some  special 
damage  was  done  to  him,"  quite  natural  that 
this  question  should  occur  to  us.  We  cannot 
however,  undertake  to  deal  with  it  in  the 
present  case,  for  the  imperative  reason  that 
it  is  not  made,  and  we  are  therefore  without 
Jurisdiction  to  do  so.  Even  before  the  pas- 
sage of  the  supreme  court  practice  act  of 
November  11,  1889  (Acts  1889,  p.  114).  this 
court  uniformly  held  that  it  had  no  authority 
to  decide  any  question  which  was  not  passed 
upon  by  the  trial  court  and  brought  here  for 
review  by  a  plain  and  distinct  assignment  of 
error.  A  striking  and  pointed  Illustration  Is 
to  be  found  in  the  case  of  Jenkins  v.  State, 
60  Ga.  258,  in  which  it  was  held:  ''When 
there  is  a  verdict  of  guilty  In  a  criminal  case, 
and  a  motion  is  made  for  a  new  trial  on  the 
sole  ground  that  the  verdict  is  contrary  to 
law  and  to  evidence,  and  the  motion  is  over- 
ruled, this  court  will  not  Inquire  into  the  suf- 
ficiency of  the  indictment  no  such  question 
having  been  decided  by  the  Judge.*'  The  un- 
doubted effect  of  this  ruling  was  that  a  gen- 
eral assignment  in  a  motion  for  a  new  trial, 
that  a  verdict  was  "contrary  to  law,"  was  the 
equivalent  of  no  assignment  at  all.  and  the 
court  accordingly  allowed  a  verdict  and  sen- 
tence in  a  criminal  case  to  stand,  regardless 
of  the  question  whether  the  indictment  char- 
ged an  offense  or  not  Again,  in  Mayor,  etc.. 
V.  Johnson,  84  Ga.  279,  10  S.  B.  719.  a  case 
which  was  tried  in  the  superior  court  of 
Spalding  county  at  the  February  term,  1889. 
this  court  held:  "Points  of  law  proper  as 
grounds  for  demurrer  ought  not  to  be  made 
first  in  this  court  under  a  ground  for  new 
trial  that  the  verdict  was  contrary  to  law." 
And  see  comments  of  the  present  chief  Jus- 
tice on  page  283,  84  Ga..  and  pages  720.  721. 
10  S.  E.  In  view  of  the  constitutional  provi- 
sion that  "the  supreme  court  shall  have  no 
original  Jurisdiction,  but  shall  be  a  court 
alone  for  the  trial  and  correction  of  errors" 
(Civ.  Code,  S  5836).  it  is  clear  that  we  have 
no  Jurisdiction  to  pass  upon  any  question  not 
made  in  the  court  below,  and.  since  the  pas- 
sage of  the  act  above  mentioned,  the  ques- 
tion of  the  authority  of  this  court  to  deal 
with  points  not  property  brought  here  for  re- 
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Ylew  Is  likewise  Jurisdictioiutl,  tbough  the 
record  may  show  that  such  points  were  in 
fact  presented  to  and  passed  upon  by  the 
trial  court  Section  55S4  of  the  Civil  Code, 
which  was  taken  from  that  act,  in  express 
terms  declares  that  *'the  supreme  court  shall 
not  decide  any  question  unless  it  is  made  by 
a  special  assignment  of  error  in  the  bill  of 
exceptions,  and  shall  decide  any  question 
made  by  a  specific  assignment  of  error  In  the 
bill  of  exceptions."  Of  course,  if  a  motion 
for  a  new  trial  contains  a  special  assignment 
of  error,  and  the  bill  of  exceptions  alleges 
error  in  overruling  the  motion,  the  bill  will 
be  treated  as  itself  making  a  special  assign- 
ment of  error.  A  general  complaint  that  a 
verdict  is  "contrary  to  law"  is  certainly  not 
"a  special  assignment  of  error."  It  is  any* 
thing  but  "special,*'  in  that  It  signally  fails 
to  point  out  a  single  respect  in  which  the  ver- 
dict is  violative  of  law.  There  Is  statutory 
authority  for  moving  for  a  new  trial  on  the 
ground  that  the  verdict  Is  "contrary  to  evi- 
dence,'' or  "decidedly  and  strongly  against 
the  weight  of  evidence"  (Id.  SS  5477,  5482). 
but  no  such  authority  for  complaining  in  su^h 
a  motion  that  the  verdict  is  "contrary  to 
law."  Certahily,  then,  a  ground  of  this  na- 
ture ought  to  distinctly  specify  how  or  why 
the  verdict  is  unlawful.  Even  if  the  general 
assignment  that  a  verdict  is  "contrary  to 
law"  could  in  any  case  be  regarded  as  a 
proper  ground  of  a  motion  for  a  new  trial,  it 
could  net,  as  was  held  in  Mayor,  etc..  v.  John- 
son, 84  6a.  279,  10  S.  E.  719,  be  so  treated  in 
a  case  where  the  petition  failed  to  set  forth  a 
cause  of  action.  If,  then,  the  present  peti- 
tion is  of  that  character,  the  defendant  is  not 
entitled  to  a  new  trial  on  any  ground,  for 
nothing  Is  better  settled  than  that  a  new 
trial  will  not  be  granted  in  a  case  where  the 
petition  is  fatally  defective  in  substance.  In 
such  a  case,  the  remedy  is  by  general  demur- 
rer before  a  trial  on  the  merits,  or  by  mo- 
tion In  arrest  after  verdict  The  case  of 
Brock  V.  State,  23  Oa.  371,  has  never  been 
followed  by  this  court,  and  the  ruling  there- 
in on  the  question  of  practice  is  obviously 
unsound.  It  is  not,  however,  necessary  to 
formally  overrule  it,  for  unquestionably  it 
has  not,  since  the  passage  of  the  supreme 
court  practice  act  of  1889,  been  binding  as 
authority. 

There  is  yet  another  reason  why  we  ought 
not  to  decide  whether  the  present  petition 
does  or  does  not  set  forth  a  cause  of  action, 
viz.:  We  have  not  even  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  been  requested 
so  to  do.  Were  we,  therefore,  to  reverse  the 
judgment  on  the  ground  that  the  petition  is 
fatally  defective,  we  would  be  ruling  upon  a 
point  not  argued  before  us  or  insisted  upon 
here,  and  as  to  which  the  defendant  in  error 
has  had  no  (H>Portunity  to  be  heard.  Accord- 
ingly, it  is  apparent  that  we  have  neither 
right  nor  pretext  for  usurping  authority 
which  the  law  has  expressly  forbidden  us  to 
exercise.  Judgment  affirmed.  All  the  jus- 
tices concurring. 
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(Supreme  Court  of  Georgia.    July  10,  19001) ' 

AOTION  AOAIN8T  ADMINISTRATOR-APPlBAIr- 
BOND. 
Suit  was  brought  in  a  justice's  court 
against  an  administrator,  as  such,  seeking  a 
judgment  binding  the  assets  of  the  deceased. 
The  defendantuleaded  no  assets  and  plene  ad- 
ministravit.  Tne  finding  upon  these  pleas  was 
against  the  defendant,  and  judgment  was  ren- 
dered by  the  justice  in  favor  of  the  plaintiff  for 
the  amount  sued  for,  to  be  satisfied  of  the 
assets  of  the  deceased,  if  to  be  found;  if  not  to 
be  found,  then  of  the  assets  of  the  defendant 
personally.  The  defendant  entered  an  appeal 
to  a  jury  in  the  justice's  court  from  so  much  of 
the  judgment  as  affected  the  assets  of  the  es- 
tate, and  neither  paid  the  costs  nor  gave  bond 
for  the  eventual  condemnation  money.  Held: 
(1)  Ihat  the  defendant  could  not  enter  an  ap- 
peal from  only  a  part  of  the  judgment;  (2)  that, 
as  the  judgment  rendered  bound  the  adminis- 
trator personally,  an  appeal  could  not  be  enter* 
ed  under  the  provisions  of  section  4464  of  the 
CSvil  Code,  which  provides  that  administrators, 
when  sued  as  such,  or  defending  solely  the  tjtl# 
of  the  estate,  may  enter  an  appeal  wiUiout  pay- 
ing the  costs  and  giving  security. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Fulton  coun^; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  A.  Scott  against  H.  M.  Bryson, 
administratrix.  Judgment  for  plaintiff  be- 
fore a  justice,  and  defendant  appealed  to  a 
jury  in  that  court  From  a  refusal  to  dis- 
miss the  appeal,  plaintiff  brings  certiorari. 
Appeal  dismissed,  and  defendant  brings  error. 
Affirmed. 

Hunt  &  Golightly,  for  plaintiff  in  error.  J. 
N.  Glenn,  for  defendant  in  error. 

COBB,  J.  Scott  brought  suit  In  a  justice's 
court  against  Mrs.  Bryson,  "as  administrar 
trix  of  the  estate  of  Thomas  M.  Bryson,  de- 
ceased," seeking  to  obtain  a  judgment  against 
her  in  her  representative  capacity.  The  de- 
fendant pleaded  that  she  had  no  assets  of 
the  estate  in  her  hands,  and  also  that  all  the 
assets  of  the  estate  had  been  properly  ap- 
plied to  the  payment  of  debts  of  higher  digni- 
ty than  that  of  the  plaintiff.  The  justice, 
adfter  hearing  evidence,  found  against  these 
pleas,  and  entered  a  judgment  for  the  amount 
sued  for,  to  be  satisfied  of  the  property  of  the 
deceased,  if  any  to  be  found,  and,  if  not  to  be 
found,  then  to  be  satisfied  of  the  property 
of  Mrs.  Bryson  individually.  Within  four 
days  after  the  rendition  of  this  judgment, 
Mrs.  Bryson  filed  with  the  justice  a  paper  in 
which  it  was  stated  that  she  desired,  **in 
her  representative  capacity,"  to  enter  an  ap> 
peal  to  a  Jury  in  that  court,  and  prayed  that 
the  same  be  allowed  "without  the  giving  of 
a  bond  or  the  payment  of  costs";  the  paper 
reciting  that  she  entered  the  appeal  to  pro- 
tect, the  estate.  When  the  case  came  on  to 
be  tried  on  the  appeal,  the  plaintiff  moved 
to  dismiss  the  appeal  on  two  grounds:  First, 
because  the  defendant  had  neither  paid  the 
costs  nor  given  bond  as  required  by  law;* 
second,  because  the  appeal  was  entered  for 
the  estate  only,  and  no  appeal  was  taken  so 


36  SOUTHBASTBRN  BBPORTER. 


(Ua. 


_  bound  Mrs.  Bryson  in- 

*^«  ;tHtic«  overruled  the  motion 

.    vjv  u^  U»  case  proceeded  to  trial, 

,.  vu   a  A  Terdict  for  the  plaintiff  for 

.^^^  $am«I  for,  to  be  satisfied  of  the 

^.    j^   like  deceased   when  the   same 

^  \vai^  tttlo  the  hands  of  the  adminis- 

\.     l^tM  Jury  further  fomid  that  the  ad- 

.>..«a:€L  had  fully  administered  the  ea- 

j^^^     l>^  plaintiff  filed  a  petition  for  cer- 

ow«u-«.  assisnlng  error  upon  the  refusal  of 

uc  UiSCK'e  to  dismiss  the  appeal.    Upon  the 

x^urtvc  ^®  Judge  sustained  the  certiorari, 

utjf  ordered  the  appeal  dismissed.    To  this 

/uO^tnent  the  defendant  excepted. 

rhe  general  rule  applicable  to  appeals  re- 
^•Ires  that  the  appellant,  as  a  condition  pre- 
cedent to  entering  the  appeal,  shall  pay  the 
costa  and  give  bond  for  the  eventual  con- 
demnation money.  Glv.  Code,  S  4458.  One 
of  the  exceptions  to  this  general  rule  Is  found 
in  section  4464  of  the  Civil  Code,  which  de- 
clares: ''Executors,  administrators,  and  other 
trustees,  when  sued  as  such,  or  defending 
solely  the  title  of  the  estate,  may  enter  an 
appeal  without  paying  costs  and  giving  bond 
and  security  as  hereinbefore  required;  but 
if  a  judgment  should  be  obtained  against  such 
executor,  administrator,  or  other  trustee,  and 
not  the  aasets  of  the  estate,  he  must  pay  costs 
and  give  security  as  in  other  cases."  It  la 
manifest  from  the  terms  of  this  section  that 
the  exception  in  favor  of  persons  sued  In  a 
representative  capacity  Is  intended  for  the 
benefit  of  those  who  are  really  litigating  in 
the  interest  of  others,  and  who  are  not  them- 
selves to  be  affected  by  the  judgment  to  be 
rendered.  It  is  clearly  Inferable  from  the 
latter  part  of  the  section  that,  if  the  person 
sued  in  a  representative  capacity  is  bound 
personally  in  any  way  by  the  judgment,  the 
section  does  not  apply,  and  such  person  would 
be  compelled  to  pay  the  costs  and  give  the 
bond,  as  required  by  the  general  rule.  The 
test  seems  to  be  this:  Does  the  judgment 
bind  the  defendant  In  his  representative  capa- 
city only,  or  does  it  bind  him  personally  as 
well?  If  the  former,  then  the  case  is  within 
the  terms  of  the  section;  If  the  latter,  then 
the  case  is  within  neither  the  letter  nor 
spirit  of  the  section,  but  falls  under  the  gen- 
eral rule.  While  this  exact  question  has 
never  been  ruled  by  this  court  what  has  been 
heretofore  said  in  passing  upon  questions 
growing  out  of  the  right  to  enter  an  appeal 
under  this  section,  as  well  as  under  the  stat- 
ute from  which  it  waa  taken,  has  some  bear- 
ing upon  the  question  now  before  us.  In 
McCay  v.  Devers,  9  Ga.  184,  it  was  held: 
"An  executor  is  entitled  to  appeal  without 
security  when  the  judgment  la  to  affect  only 
the  assets  of  the  decedent  in  his  hands; 
allter,  where  the  judgment  Is  against  him 
personally,  and  for  which  he  is  responsible 
out  of  his  own  funds.*'  In  Irving  v.  Melton, 
27  Ga.  330,  it  was  held  that,  in  a  suit  In 
T  against  an  administrator  for  a  set- 
',  the  defendant  was  entitled  to  ap- 
thout  giving  aecurlty.    Thla  decision 


waa  rendered  by  two  judges;  Judge  McD<m- 
aid  being  absent  In  Hiclunan  v.  Hickman, 
74  Ga.  401,  it  was  held  that  where  an  ex- 
ecutor waa  cited  to  appear  and  settle  his 
accounts,  and  pay  over  to  the  legateea  the 
amounts  to  which  they  were  entitled,  the 
executor  could  not  appeal  from  a  judgment 
rendered  against  him  without  paying  the 
costs  and  .giving  security.  While  the  deci- 
sion in  27  Ga.  was  a  suit  for  a  settlement  in 
a  court  of  equity,  and  the  decision  last  cited 
waa  a  citation  for  a  settlement  in  the  court 
of  ordinary,  the  principle  controlling  in  each 
case  would  be  the  same,  and  therefore  the 
two  decisions  are  in  direct  conflict  The  lat- 
ter decision,  having  been  concurred  In  by 
three  judges,  must  be  allowed  to  control. 
This  seems  also  to  us  to  be  the  better  view 
of  the  matter.  In  Cannon  v.  Shefileld,  S9  Ga. 
103,  it  waa  held  that  where  an  appeal  was 
taken  from  a  judgment  de  bonis  testatoris 
without  giving  security,  and  subsequently  the 
judgment  was  amended  so  as  to  charge  the 
defendant  individually  the  appeal  should  not 
be  dismissed  because  entered  without  giv- 
ing bond  and  security.  Chief  Justice  War- 
ner thus  disposes  of  the  question  in  that  ca^: 
**As  the  judgment  stood  against  the  defend- 
ant as  administrator  at  the  time  he  entered 
his  appeal  therefrom,  he  was  not  required  to 
give  security  In  order  to  obtain  it  Having 
obtained  an  appeal  from  the  judgment  of  the 
justice  according  to  law,  his  legal  right  there- 
to could  not  be  defeated  by  the  subsequent 
amendment  of  the  judgment  even  If  the  jus- 
tice had  the  legal  authority  to  amend  the 
judgment  as  he  did,  pending  the  appeal."  As 
the  judgment  in  the  present  case  bound  the 
defendant  personally,  she  could  not  enter  an 
appeal  under  the  provisions  of  Civ.  Code, 
S  4464,  without  paying  the  costs  and  giving 
bond,  at  least  so  far  as  the  judgment  against 
her  personally  was  concerned. 

Could  she  enter  an  appeal  from  ao  much  of 
the  judgment  as  bound  the  asseta  of  the  es- 
tate, and  leave  the  judgment  to  stand  In  so 
far  as  it  bound  her  individually?  We  know 
of  no  law  which  authorizes  an  appeal  to  he 
entered  from  a  part  of  a  judgment  An  ap- 
peal is  a  de  novo  investigation.  "It  brings 
up  the  whole  record  from  the  court  below, 
and  all  competent  evidence  is  admissible  on 
the  trial  thereof,  whether  adduced  on  a  for- 
mer trial  or  not  Either  party  Is  entitled  to 
be  heard  on  the  whole  merits  of  the  case." 
Civ.  Code,  S  4469.  Even  in  a  case  where 
more  than  one  person  is  bound  by  the  judg- 
ment an  appeal  entered  by  one  will  carry  up 
the  whole  record,  and  any  judgment  rendered 
will  bind  the  parties  not  appealing  aa  well 
as  the  appellants.  Civ.  Code,  SS  4461,  4462; 
Murray  v.  Marshall,  106  Ga.  523,  32  8.  K 
634.  As  any  appeal  entered  by  the  defendant 
in  the  present  case  would  have  the  effect  of 
carrying  to  the  appeal  the  entire  caae,  and 
aa  the  judgment  rendered  by  the  justice  was 
one  which  bound  her  personally,  and  was  not 
one  In  which  the  estate  represented  by  her 
waa  alone  interested,  no  appeal  could  be  en- 
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tec^  until  after  the  payment  of  the  costs 
and  the  giving  of  security  required  under 
the  general  rule  in  reference  to  such  matters. 
The  present  case  furnishes  an  illustration 
showing  the  wisdom  ot  the  law  which  pre- 
yents  the  administratrix  from  entering  the 
appeal  from  so  much  of  the  judgment  as 
affects  the  estate  of  her  intestate.  Upon  the 
trial  of  the  appeal,  the  jury  found  in  favor  of 
the  administratrix  on  her  plea  of  plene  ad- 
ministravit,  and  the  effect  of  the  finding  was 
to  discharge  her  from  Individual  liability  to 
the  phimtlff.  She  thus  appealed  In  behalf 
of  the  estate,  and  took  advantage  of  the  law 
allowing  representatives  of  estate,  when 
sued  as  such,  to  appeal  without  paying  the 
costs  and  giving  bond,  and  secured  a  judg- 
ment releasing  her  from  Individual  liability. 
The  justice  erred  in  refusing  to  dismiss  the 
appeal,  and  a  reversal  of  this  judgment  upon 
certiorari  was  proper.  Judgment  affirmed. 
All  the  justices  concurring. 

(Ill  Ga.  200) 

OAMPBELL  V.  MORGAN. 

MORGAN  V.  CAMPBELL. 

(Supreme  Court  of  Georgia.    July  10.  1900.) 

SALXa  OF   NOTE— USURY— ESTOPPEL   OP   SURB- 
TY— TITLE  IN  THIRD  PERSON. 

LWhen  the  payee  of  a  negotiable  promis- 
sory note  sold  it  outright  to  another,  the  mere 
fact  that  the  seller  indorsed  the  paper  did  not 
place  him  ii  the  attitude  of  a  borrower  of  mon- 
ey from  the  purchaser;  nor,  as  between  the 
latter  and  the  maker  of  the  note,  was  the  trans- 
actiou  usurious  because  the  discount  amounted 
to  more  than  the  maximum  lawful  rate  of  In- 
terest. 

2.  Byen  if  a  promissory  note  was  usurious, 
yet,  if  this  fact  did  not  appear  on  its  face,  the 
maker,  who  induced  another  to  sign  the  note 
as  surety  in  ignorance  of  the  usury,  and  in  good 
faith  believing  that  the  payment  of  the  note 
was  secured  by  a  bill  of  sale  to  personalty 
which  the  maker  had  executed,  was  estopped 
from  setting  up  the  usury  in  defense  to  an  ac- 
tion of  trover  brought  by  the  surety  for  the  per- 
sonalty after  he  had  paid  off  the  note  and  tak- 
en an  aasignment  of  tne  same  and  of  the  bill  of 
sale. 

3.  Nor  could  the  defendant,  in  such  a  case, 
for  the  pui-pose  of  defeating  the  plaintiffs  ac- 
tion, set  up  as  outstanding  title  a  duly-recorded 
bill  of  sale  which  the  defendant  had  executed  to 
a  third  person  after  making  the  bill  of  sale 
relied  on  by  the  plaintiff,  which  was  not  so 
recorded. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  J.  A.  Campbell  against  W.  A. 
Morgan.  From  the  judgment,  plaintiff  brings 
error,  and  defendant  assigns  cross  error. 
Afilrmed  on  cross  bill  and  reyersed  on  main 
bill  of  exceptions. 

Tompkins  &  Alston,  for  plaintiff  In  error. 
John  C.  Reed,  for  defendant  In  error. 


LBWIS,  J.  Campbell  brought  ball  trover 
against  Morgan  in  the  city  court  of  Atlanta. 
The  case  was  submitted  to  the  judge  upon 
substantially  the  following  agreed  statement 


of  facts:    Hardaway  held  three  notes  dated 
August  16,  1897,  signed  by  one  Morgan,  paya^ 
ble  to  the  order  of  Hardaway,— one  for  $100, 
due  GO  days  after  date;  one  for  $100,  due  00 
days  after  date;   one  for  $125,  due  120  days 
after  date.    Hardaway  applied  to  one  Jack- 
son for  a  loan,  and  offered  him  these  notes 
made  by  Morgan,  but  Jackson  refused  to  dis- 
count them.    Hardaway  than  asked  him  if 
he  would  discount  the  notes  in  case  they 
were    Indorsed   by   Campbell,    the   plaintiff. 
Jackson  agreed  to  do  so.    Campbell  Indorsed 
the  notes,  and  Jackson  let  Hardaway  haye 
thereon  $275.    At  the  same  time  a  bill  of 
sale  from  Morgan  to  Jackson  of  the  personal 
property   herein  luYolyed  was   delivered   to 
Jaclcson  in  order  to  secure  the  notes.    Camp- 
bell, the  plaintiff,  did  not  know  at  what  price 
the  notes  were  sold,  to  whom  they  were  sold, 
and  did  not  know  who  held  the  same,  until 
about  the  time  the  first  note  became  due, 
when  he  was  informed  who  held  the  notes, 
but  not  what  had  been  paid  for  the  same. 
Campbell  called  upon  Morgan  and  asked  him 
to  pay  each  of  said  notes  as  they  became  due. 
Morgan  told  Campbell  that  he  (Morgan)  did 
not  have  the  money  to  pay  off  the  notes,  and 
asked  Campbell  to  pay  the  same;   and,  upon 
Campbell  paying  same,  Morgan  stated  that  he 
would  pay  back  to  Campbell  the  money  so  ex- 
pended.    In  pursuance  of  this  request  of  Mor- 
gan, Campbell  paid  to  Jackson  the  sum  of 
$325,  the  full  face  of  the  notes,  without  knowl- 
edge of  what  sum  had  been  paid  for  the  notes 
by  Jackson.    The  three  notes  were  introdu- 
ced in  evidence.   Indorsed  on  the  back  by 
**J.  A.  Campbell,  Scty./'  and  transferred  to 
J.    A.    Campbell    by    Jackson    as    follows: 
"Without  recourse,  this  note  is  transferred 
to  J.  A.  Campbell,  for  value  received.'*    The 
bill  of  sale  was  also  introduced  In  evidence. 
It  was  made  for  the  purpose  of  securing  the 
payment  of  these  notes,  under  section  1069 
et  seq.  of  the  Code  of  1882,  and  in  accordance 
with  the  act  of  the  legislature  approved  De- 
cember 17,  1894.    It  was  properly  signed  by 
Morgan,  legally  attested,  and  was  filed  for 
record  on  December  24,  1897,  and  recorded 
on  January  3,  1808.    On  September  16^  1897, 
Jackson  transferred  to  Campbell,  In  writing, 
the  bill  of  sale.    Jackson  swore  upon  the  trial 
that  he  took  the  notes  which  were  secured  by 
the  bill  of  sale  from  Morgan  to  himself,  and 
transferred  by  himself  to  Campbell,  in  the 
regular  course  of  business,— discounted  them 
as  commercial  paper,  that  they  were  repre- 
sented to  him  as  such;  that  he  took  the  bill 
of  sale,  and  upon  payment  of  the  notes  by 
Campbell,  the  security,  transferred  the  bill 
of  sale  to  Campbell,  the  plaintiff  in  this  case. 
Defendant  then  introduced  R.  P.  Bush,  who 
was  surety  upon  defendant's  bond  In  the  bail- 
trover  action.    Bush   testified   that   Morgan 
had  executed  to  him  a  bill  of  sale  upon  the 
property  described  in  the  petition,  and  in  the 
bond  which  he  had  signed,  for  a  valuable  con- 
sideration, and  which  was  taken  without  no- 
tice of  the  outstanding  title  claimed  by  plain- 
tiff in  this  case,  and  that  his  bill  of  sale  wan 
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recorded  prior  to  the  date  of  recording  the 
bill  of  sale  under  which  Campbell,  the  plain- 
tiff, claims.  This  evidence  was  objected  to 
by  plaintiff  as  being  irrelevant  and  immate- 
rial. In  that  the  outstanding  title  could  not  be 
pleaded  or  shown  by  the  defendant,  Morgan, 
to  defeat  a  bill  of  sale  which  he  had  previous- 
ly executed,  and  in  which  bill  of  sale  he  had 
warranted  the  title  to  the  property  attempted 
to  be  sold  or  conveyed;  that  Morgan  was 
estopped  to  defeat  the  title  which  he  had 
conveyed  in  the  bill  of  sale,  which  contained 
his  warranty,  and  which  had  previously  been 
introduced  by  the  plaintiff  in  this  cause,  by 
showing  an  adverse  title  created  by  himself. 
This  objection  was  overruled.  The  bill  of 
sale  from  Morgan  to  Bush  was  then  admitted 
in  evidence.  The  court  rendered  a  judgment 
deciding  that  the  defendant,  Morgan,  could 
not  set  up  the  outstanding  title  of  Bush  in 
his  defense,  and  that  the  defendant  is  estop- 
ped to  plead  usury  as  against  Campbell,  hold- 
ing the  notes;  but  he  ruled  that  the  evidence 
showed  that  the  bill  of  sale  under  which 
plaintiff  claimed  was  void  for  usury,  and 
that  the  plaintiff  could  not  bring  this  kind  of 
action  (that  is,  trover),  as  he  had  no  title; 
and  that  his  action  therefore  •  failed.  Plain- 
tiff in  error  In  his  bill  of  exceptions  assigns 
error  upon  the  admission  of  the  evidence  of 
Bush  and  of  the  bill  of  sale  from  Morgan  to 
Bush,  and  also  assigns  as  error  the  judgment 
of  the  court  finding  against  the  plaintiff,  for 
the  reason  that  the  same  was  contrary  to 
law  and  the  evidence,  and  because  the  defend- 
ant Morgan  was  estopped  by  his  acts  from 
pleading  usury  against  CampbeH;  was  estop- 
ped by  the  warranly  in  his  bill  of  sale  from 
setting  up  an  outstanding  title  previously  or 
subsequently  made  to  the  property  which  is 
the  subject-matter  of  this  suit.  There  was  a 
cross  bill  of  exceptions  filed  by  counsel  for 
defendant  in  error,  alleging  error  in  the  fol- 
lowing ruling  of  the  court:  In  holding  that 
Morgan  could  not  set  up  the  outstanding  title 
of  Bush  in  his  defense,— and  further  error  in 
holding  that  the  defendant,  Moi^an,  was  es- 
topped to  plead  usury  as  against  Campbell, 
the  holder  of  the  note. 

1,  2.  We  do  not  think  that  under  the  evl- 
lence  in  this  case  the  court  was  authorized 
iO  draw  the  inference  that  any  usury  had 
been  established  either  in  the  notes  or  in 
the  bill  of  sale  given  to  secure  the  same, 
(vhich  is  the  foundation  of  this  action  of 
trover.  It  seems  that  Hardaway  held  the 
QOtes  of  Morgan,  which  were  unsecured  then 
by  bill  of  sale.  What  the  consideration  of 
those  notes  was,  does  not  appear  from  the 
evidence,— whether  Morgan  gave  them  as  a 
mere  matter  of  accommodation  to  Harda- 
way, or  whether  he  gave  them  for  the  pay- 
ment of  a  debt  he  was  due  Hardaway. 
Therefore  there  is  an  utter  failure  of  proof 
to  show  that  any  usurious  consideration  ever 
entered  into  these  notes  in  the  transaction 
between  the  maker  and  the  payee  thereof. 
Hardaway  applied  to  Jackson  for  a  loan,  and 
offered  him  these  notes,  we  presume,  as  ool- 


latecal  lecurlty.  Jacksoo  refused  to  accept 
them.  Hardaway  then  offered  to  have  them 
Indorsed  by  Campbell,  the  plaintiff  in  this 
case,  whereupon  Jackson  agreed  to  discount 
them,  and  bought  them  in  at  $275.  At  the 
same  time  Morgan  gave  to  Jackson  a  bill  of 
sale  of  the  property  herein  sued  for,  for  the 
purpose  of  securing  the  notes.  There  is  no 
contradiction  of  Jadcson*s  testimony  that  he 
took  the  notes  in  the  regular  course  of  busi- 
ness, discounted  them  as  commercial  paper, 
and  had  no  reason  to  believe  that  they  were 
not  commercial  paper,  as  they  were  repre- 
sented to  him  as  such.  He  took  the  bill  of 
sale,  and  upon  payment  of  the  notes  by 
Campbell,  the  security,  transferred  the  same 
to  him.  The  fact  that  Jackson  was  dealing 
in  commercial  paper,  and  bought  these  notes 
up  at  a  discount,  so  that  he  paid  for  them 
less  than  their  face  value,  does  not  render 
the  transaction  at  all  usurious.  But,  even 
conceding  that  these  notes  were  usurious,  yet 
this  fact  did  not  appear  upon  their  face. 
The  plaintiff  was  Induced  to  sign  the  same  as 
security  in  utter  Ignorance  of  any  taint  of 
usury,  and  in  good  faith  believing  that  the 
payment  of  the  notes  was  secured  by  bill 
of  sale  to  the  personalty  which  Morgan  had 
made.  When  the  notes  fell  due,  plaintiff 
tried  to  get  Morgan  to  pay  them  off;  and 
Morgan's  reply  was  a  request  that  plaintiff 
pay  them  off  as  they  matured,  and  that  he 
would  reimburse  plaintiff  for  his  expenses  in 
so  doing.  This  conduct  on  the  part  of  the 
maker  clearly  estops  him  from  impeaching  the 
validity  of  his  title  on  the  ground  of  usury. 
To  allow  such  a  defense  would  be  giving  the 
debtor  the  privilege  of  taking  advantage  of 
his  own  fraud  perpetrated  upon  his  creditor. 
If  Campbell,  before  he  paid  the  money  appear- 
ing due  upon  the  face  of  these  notes,  had  dis- 
covered that  they  were  tainted  with  usury,  he 
would  have  been  discharged  from  all  liability 
thereon.  This  was  decided  in  the  case  of 
Prather  v.  Smith,  101  6a.  283,  28  S.  E.  857, 
where  it  was  held;  "A  waiver  of  a  home- 
stead and  exemption  right,  even  though  such 
right  be  inchoate  only,  is  valid  and  will  be 
binding  upon  the  person  making  the  waiver 
when  the  right  becomes  complete.  Such  a 
waiver  is,  however,  void  if  embraced  in  a 
promissory  note  infected  with  usury,  and  a 
surety  thereon  signing  in  ignorance  of  the 
usury  will  be  discharged.'*  The  decisions  re- 
lied on  by  counsel  for  defendant  in  error 
have  no  application  to  the  facts  in  this  case. 
For  instance,  in  Beach  v.  Lattner,  101  Ga 
357,  (Syl.,  pt.  2),  28  S.  B.  110,  it  was  decided; 
"A  grantee  in  a  security  deed  tainted  with 
usury  cannot,  as  against  the  maker  thereof, 
convey  a  good  title,  even  to  a  person  who 
takes  bona  fide,  before  maturity,  for  value, 
and  without  notice  of  the  fact  of  usury." 
To  the  same  effect,  see  Angler  v.  Smith,  101 
Ga.  844.  28  S.  E.  167.  But  in  none  of  these 
cases  does  it  appear  that  an  Innocent  party 
was  induced  to  purchase  the  note,  or  the  prop- 
erty covered  by  the  deed  tainted  with  usury, 
by  the  representations  and  at  the  request  of 
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tbe  makes  th«reoL  Nearer  allied  to  tbe 
facts  in  this  case  la  the  priDciple  decided  in 
Polhlll  ▼•  Brown,  H  Ga.  338.  339  (Syl.,  pt.  3). 
10  S,  E.  921.  where  it  was  held:  "Whatever 
usury  may  have  been  in  the  contract  under 
which  defendant  had  formerly  conveyed  the 
land  to  one  to  secure  a  debt  could  not  affect 
a  deed  which  defendant  procured  this  one  to 
make  to  plaiatiff  to  indemnify  him  for  stand- 
ing security  for  defendant  upon  a  note  to  a 
fourth  person  for  borrowed  money."  See, 
also.  Lay  t.  Seago,  47  Ga.  82,  83,  where  it  is 
held:  ''If  a  surety  on  a  contract  originally 
usurious  pays  it,  and  in  payment  includes 
the  usury,  he  is  entitled  to  recover  it  of  his 
principal,  unless  previous  to  the  payment  he 
had  notice  of  tbe  intention  of  the  principal 
to  resist  the  usury.'*  A  case  more  directly 
in  point,  and  the  principle  in  which  neces- 
sarily controls  the  present  one,  is  Henry  v. 
McAllister,  99  Ga.  557.  26  S.  E.  469.  There 
it  appeared:  That  the  deed  was  tainted  with 
usury,  it  being  given  as  security  for  a  usurious 
note.  That  the  usury  did  not  appear  upon 
the  face  of  the  papers.  The  maker  of  the 
note  and  deed  appealed  to  a  third  person  to 
purchase  the  note,  representing  to  him  that 
the  deed  was  valid  and  all  right  It  was  held 
In  that  case  that  the  maker  of  the  usurious 
deed  was,  as  against  the  rights  of  such  a 
purchaser,  estopped  from  setting  up  usury  in 
the  transaction. 

8.  Complaint  is  made  in  the  cross  bill  of 
exceptions  that  the  court  erred  in  ruling  that 
the  defendant,  Morgan,  could  not  set  up  the 
outstanding  title  of  Bush  in  his  defense;  and 
plaintiff  in  error,  in  the  main  bill,  likewise 
complains  of  error  in  the  court  admitting  in 
evidence  the  testimony  of  Bush,  and  the  biU 
of  sale  to  the  property  in  dlq;»ute  from  Mor- 
gsn  to  Bush.  It  seems,  however,  that  the 
error  in  admitting  that  evidence  was  cured 
by  the  Judgment  of  the  Judge,  who  held  that 
the  defendant  Morgan  could  not  set  up  the 
outstanding  title  of  Bush  in  his  defense,  and 
that  Morgan  was  estopped  to  plead  usury 
as  against  Campbell,  holding  the  notes.  Bush 
was  no  party  to  the  case.  The  question 
would  have  been  quite  different  if  this  ac- 
ttOD  had  been  brought  against  Bush,  and  he 
bad  been  in  possession  of  the  property,  claim- 
ing under  this  title.  But  the  plaintiff  brings 
his  suit  against  Morgan,  the  grantor  from 
whom  he  derived  title,  which  he  has  made 
the  basis  of  his  action  of  trover.  We  think 
the  principle  announced  in  Hall  v.  Davis.  73 
Oa.  101,  controls  this  question.  It  was  there 
held:  '^The  defendant  was  estopped  by  his 
deed  from  denying  title  to  the  mortgaged 
premises,  and  neither  he,  nor  the  court  at 
his  suggestion,  could  intervene  for  the  pro- 
tection of  the  rights  of  a  third  person  who 
would  not  be  bound  by  a  Judgment  to  which 
he  was  not,  and  could  not  be  made,  a  party.'* 
See,  also^  authorities  therein  cited.  Judgment 
on  main  bill  of  exceptions  reversed.  On 
cross  bill,  afiirmed.  AU  the  Justices  concur- 
ring. 
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(Supreme  Court  of  Georgia.    July  10,  1900.) 

STIPULATION  —  TRIAIi  BY   COURT  —  CORPORA- 

TIONS-UAfilUTY  OF  8T0GKH0LDBRS- 

SBT-OPF— HARMLESS  ERROR. 

1.  When  the  parties  on  both  sides  of  a  case 
agree,  in  effect,  tliat  all  contested  questions 
shall  be  submitted  to  the  jury,  to  be  answered 
by  specific  findings;  that  questions  not  contest- 
ed need  not  be  passed  upon  by  the  jury;  and 
that  upon  their  findings  and  the  undisputed 
facts  the  judge  may  enter  a  decree,— it  is  not 
erroneous,  but  proper,  for  him  to  take  Into  con- 
sideration, so  far  as  the  same  can  be  legitimate- 
ly gathered  from  the  pleadings  and  evidence, 
all  the  material  facts  concerning  which  the  par- 
ties are  not  at  issu^  and  give  due  efTect  thereto 
in  malsing  up  the  decree. 

2.  Shareholders  of  an  insolvent  corporation, 
who  are  indebted  to  it  upon  unpaid  stoclc  sub- 
scriptions, and  who  are  also  its  creditors,  can- 
not, in  defense  to  an  equitable  proceeding 
brought  by  another  creditor  in  behalf  of  himself 
and  all  the  creditoils  of  the  corporation  to  wind 
up  its  affairs,  and.  as  an  incident  thereto,  to 
subject  these  shareholders  to  liability  upon  such 
stoclc  subscriptions,  set  off  against  the  amounts 
due  thereon  the  debts  due  to  them  by  the  cor- 
poration. In  such  a  case  "they  must  pay  up 
what  they  owe^  like  other  debtors,  and  then 
get  their  dividends,  like  other  creditors,"  when 
the  court  distributes  the  assets  among  those 
entitled  to  the  same,  (a)  The  present  case  is 
of  the  nature  above  Indicated,  (b)  To  such  a 
case  the  rules  governing  the  right  of  a  stock- 
hoider  of  a  corporation  to  set  off  a  debt  due 
by  it  to  him  in  defense  to  a  common-law  ac- 
tion brought  to  enforce  an  individual  liability 
for  its  debts  imposed  upon  him  by  statute  have 
no  application. 

8.  An  error  of  calculation  which  the  court 
committed  in  the  present  case  is  cured  by  an 
appropriate  direction. 

(Syllabus  by  the  Oburt) 

Error  from  superior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

Suit  by  F.  Bertock  A  Go.  against  the  Wil- 
kinson Paper  Company  and  others.  Judg- 
ment for  plaintiff^  and  defendants  bring  er- 
ror.   Affirmed. 

Simmons  A  Corrigan,  Sidney  Holderness. 
and  W.  C.  kodnett,  for  plaintiffs  in  error. 
Oscar  Reese  and  Robt  2Sahner,  for  defend- 
ants in  error. 

LUMPKIN.  P.  J.  The  pUintiffs  below,  P. 
Bertock  &  Co.,  filed  an  equitable  petition 
against  the  Wilkinson  Paper  Company,  a  cor- 
poration, certain  named  Individuals  as  its 
stockholders,  and  others,  alleged  to  be  acting 
in  collusion  with  the  officers  of  that  company 
with* a  view  to  hindering,  delaying,  and  de- 
frauding Its  creditors.  Petitioners  averred 
that  the  paper  company  was  indebted  to 
them  in  the  sum  of  $1,171.57,  as  was  evi- 
denced by  two  promissory  notes  which  were 
past  due  and  unpaid;  that  it  was  hopelessly 
insolvent;  and  that,  with  intent  to  defeat  the 
collection  of  their  jUst  debt,  it  had  fraudu- 
lently conveyed  all  its  visible  assets  to  the 
Hutcheson  Manufacturing  Company,  for  the 
benefit  of  certain  named  persons,  who  held 
mortgages  covering  the  property  so  conveyed. 
These   mortgages   were  attacked   as   being 
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without  consideration,  and  in  fraod  of  peti- 
tioners* rights  in  the  premises.  They  further 
alleged  that  the  stockholders  of  the  paper 
company  named  as  defendants  had  not  paid 
in  full  their  subscriptions  to  its  capital  stock, 
and  that  accordingly  each  was,  in  equity,  liar 
ble  to  account  to  petitioners  and  other  cred- 
itors for  the  amount  of  his  unpaid  subscrip- 
tion. The  prayers  of  the  petition  were  (1) 
that  judgment  in  favor  of  the  plaintiffs  be 
rendered  against  the  paper  company  for  the 
full  amount  of  their  claim;  (2)  that  a  receiv- 
er be  appointed  to  take  charge  of  the  compa- 
ny's assets  fraudulently  conveyed  by  it  to  the 
Hutcheson  Manufacturing  Company;  (3)  that 
the  stockholders  of  the  paper  company  who 
had  not  paid  in  full  their  stock  subscription 
be  required  to  pay  Into  the  hands  of  the  re- 
ceiver the  several  amounts,  respectively,  due 
thereon,  "for  the  benefit  of  the  creditors  of 
said  company,  and  especially  petitioners*'; 
(4)  that  the  deed  to  the  Hutcheson  Manufac- 
turing Company  and  the  mortgages  above 
mentioned  be  canceled;  (5)  that  the  receiver 
be  directed  to  sell  the  property  fraudulently 
turned  over  to  that  company,  to  the  end  that 
the  proceeds  thus  realized  might  be  justly 
and  equitably  distributed  among  creditors  ac- 
cording to  their  respective  rights  as  fixed  by 
final  decree;  and  (6)  that  process  issue,  di- 
rected to  all  the  defendants  named  in  the  pe- 
tition. It  appears  that  at  the  trial  the  con- 
troversy finally  narrowed  down  to  a  contest 
between  the  plaintiffs  and  the  defendants 
who  were  stoctdiolders  of  the  paper  company 
as  to  their  liability  to  account  for  unpaid 
stock  subscriptions,  and  they  bring  the  case 
to  this  court  upon  exceptions  to  a  decree  bas- 
ed upon  a  special  verdict  of  the  jury  which 
was  adverse  to  them  upon  this  issue. 

1.  The  first  attack  made  upon  this  decree 
is  that  the  trial  court  erred  in  rendering  Judg- 
ment in  favor  of  Bertock  &  Go.  for  the 
amount  due  upon  the  promissory  notes  held 
by  them,  "because  there  was  no  finding  in 
favor  of  the  plaintiffs  and  against  the  Wil- 
Idnson  Paper  Company  in  the  verdict  of  the 
jury,  and,  without  a  finding  by  the  jury  In 
favor  of  the  plaintiffs,  the  court  had  no  juris- 
diction to  render  that  portion  of  the  decree." 
That  there  is  no  merit  in  this  contention  Is 
conclusively  established  by  the  following 
facts  which  the  record  before  us  discloses: 
So  far  as  appears,  the  paper  company  inter- 
posed no  defense  to  the  action;  and  none  of 
the  plaintiffs  in  error,  each  of  whom  filed  a 
separate  answer  thereto,  undertook  to  deny 
the  alleged  indebtedness  of  the  company,  or 
to  raise  any  issue  in  regard  thereto.  Fur- 
thermore, at  the  trial  Bertock  &  Co.  introdu- 
ced in  evidence  the  two  promissory  notes 
which  were  the  basis  of  their  claim  against 
the  company,  and  no  attempt  to  meet  and 
overcome  the  prima  facie  case  thus  made  out 
was  essayed  by  the  plaintiffs  in  error,  or  by 
any  one  of  their  co-defendants.  The  decree 
rendered  by  the  court  is  set  forth  in  full  in 
the  bill  of  exceptions,  and  contains  a  recital  to 
^e  following  effect:    After  argument  had. 


an  agreement  was  entered  Into  between  the 

plaintiffs  in  error  and  other  parties  at  inter- 
est that  "all  contested  questions  in  the  case 
should  be  submitted  to  the  jury  by  the  court, 
in  the  shape  of  written  questions,"  but  "that 
all  other  questions  in  the  case  necessary  to 
an  adjudication  of  the  same  which  were  not 
contested,  and  which  were  outside  the  writ- 
ten questions,  were  conceded,  and  that  the 
judge  of  said  court  should  decree  upon  the 
same  without  the  Intervention  of  a  jury." 
The  Wilkinson  Paper  Company  was  repre- 
sented in  open  court,  when  said  agreement 
was  made,  by  Its  president  "and  other  offi- 
cers"; and  it  being  by  them  conceded  "as  an 
admission  binding  not  only  upon  the  com- 
pany, but  also  upon"  themselves,  as  defend- 
ants, Individually,  that  there  was  no  con- 
test over  plaintiffs'  demand  against  the  Wil- 
kinson Paper  Company,  "or  over  certain  oth- 
er specified  matters,  the  court,  in  pursu- 
ance of  said  agreement,  submitted"  to  the 
jury  the  questions  really  at  issue.  These 
questions,  the  bill  of  exceptions  states,  are 
correctiy  set  forth  In  the  decree.  None  of 
them  remotely  referred  to  the  plaintiffs' 
claim  against  the  paper  company,  notwith- 
standing they  were  framed  under  the  follow- 
ing circumstances:  "The  defense  submitted 
such  questions  as  they  desired  to  have  the 
jury  pass  upon.  The  plaintiffs  also  submit- 
ted such  questions  as  they  desired  to  have 
the  jury  pass  upon.  The  court  revised  the 
questions  submitted  by  both  sides,  and  chan- 
ged and  altered"  the  same  "to  meet  the  views 
of  the  court  and  counsel  of  both  sides,"  after 
which  revision  they  were  reduced  to  writing 
and  duly  passed  upon  by  the  jury.  It  Is  to 
be  noted  in  this  connection  that,  as  presented 
to  the  trial  judge  for  verification,  the  bill  of 
exceptions  contained  various  recitals  as  to 
what  transpired  at  the  hearing  at  variance 
with  those  above  referred  to  as  appearing  In 
the  decree  of  the  court  with  regard  to  the 
agreement  between  the  parties;  but,  before 
certifying  the  bill  of  exceptions,  his  honor 
eliminated  all  conflict  in  this  respect  by  strik- 
ing therefrom  all  statements  not  in  harmony 
with  those  set  forth  in  his  decree,  being  un- 
willing, evidentiy,  to  adopt  as  true  counsd's 
version  as  to  what  was  conceded  by  their 
clients.  In  view  of  this  fact,  it  is  somewhat 
remarkable  that  counsel  pressed  before  this 
court  their  contention  that  the  trial  judge  im- 
properly rendered  judgment  against  the  pa- 
per company,  yet,  as  they  have  seen  fit  to  do 
so,  we  deal  with  the  point,  and  announce  as 
our  conclusion  thereon  the  ruling  made  is 
the  first  headnote. 

2.  It  appeared  from  evidence  introduced  in 
behalf  of  the  defense  that,  prior  to  the  in- 
stitution of  the  plaintiffs'  action,  M.  R.  Wilk- 
inson and  E.  P.  McBurney,  the  principal 
stockholders  of  the  paper  company,  had  ad- 
vanced out  of  their  individual  means  large 
sums  of  money  with  which  to  pay  off  and 
discharge  various  claims  against  that  com- 
pany which  were  being  pressed  by  its  cred- 
itors, and  in  this  manner  it  bad  become  large- 
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Ij  Indebted  to  them.  In  one  Instance  8ult 
liad  been  commenced  against  the  company, 
and  payment  was  made  to  prevent  a  judg- 
ment being  rendered  against  it  Some  of 
tbese  claims  were  based  on  promissory  notes 
of  the  company,  many  of  which  had  been  in- 
dorsed  by  McBurney,  and  others  of  which 
bore  the  personal  indorsement  of  Wilkinson. 
In  the  aggregate,  the  sums  of  money  each 
bad  thus  expended  in  behalf  of  the  com- 
pany far  exceeded  the  amount  of  his  unpaid 
stock  subscription.  They  accordingly  sought 
to  defeat  any  recovery  against  them  In  the 
present  action  on  the  ground  that,  as  accounts 
stood  between  themselves  and  the  paper  com- 
pany, it  was  really  largely  theh:  debtor.  The 
question  squarely  presented,  therefore,  is 
whether  or  not,  as  against  Bertock  &  Co.  or 
other  creditors  of  the  corporation,  Wilkin- 
son and  McBurney  were  at  liberty  to  plead 
as  a  set-off  their  Just  demands  against  the 
paper  company.  The  reply  to  this  question 
Is  to  be  found  in  the  following  extracts  taken 
from  Judge  Thompson's  admirable  work  on 
the  Law  of  Corporations  (volume  3,  fi§  3785- 
3787):  "As  a  corporation  is  a  distinct  person 
in  law  from  each  of  its  members,  and  as  it 
may  sue  one  of  its  members  and  be  sued  by 
him,  the  same  as  one  natural  person  may  sue 
another  and  be  sued  by  him,  it  follows  that 
in  any  action  by  a  corporation  against  one  of 
Its  stockholders,  while  the  corporation  is  a 
going  concern,  the  stockholder  has  the  same 
right  to  set  off  any  debt  which  may  be  due 
to  him  from  the  corporation  which  he  would 
have  if  sued  by  a  natural  person.  And  the 
same  rulps  govern  in  determining  whether 
the  right  of  set-off  exists  which  governs  in 
ordinary  actions.  A  leading  one  of  these 
roles  is  that  no  debts  can  be  set  off  against 
each  other  which  are  not  mutual.  But  the 
right  of  set-off  resembles,  in  one  respect,  the 
right  of  rescission  for  fraud.  It  ceases  as 
soon  as  the  corporation  becomes  insolvent. 
The  stockholder  cannot,  in  a  proceeding 
against  him  by  or  on  behalf  of  a  creditor  or 
creditors,  set  off  a  debt  due  to  him  by  the 
corporation.  Where  there  is  a  general  wlnd- 
ing-np  proceeding,  either  by  means  of  a  re- 
ceiver or  liquidator  appointed  under  a  statute 
such  as  the  •  •  *  late  federal  bank- 
mptcy  act,  or  a  state  insolvency  law,  no  right 
of  set-off  exists  in  favor  of  the  shareholder, 
since  to  allow  such  a  right  would  be  to  allow 
a  preference  to  the  shareholders  over  other 
creditors.  On  the  contrary,  they  must  pay 
up  what  they  owe,  like  other  debtors,  and 
then  get  their  dividends,  like  other  creditors. 
The  first  reason  generally  given  for  the  rule 
denying  the  right  of  set-off  after  a  corpora- 
tion has  become  insolvent  is  the  theoretical 
reason  which  often  operates  to  deny  the  right 
of  set-off  in  courts  of  law,  which  is  that  there 
can  be  no  set-off  unless  the  debts  are  mutual 
and  in  the  same  right  Briefly  explained, 
the  meaning  is  that  when  the  assets  have 
been  Impressed  with  the  quality  of  a  trust 
fund  for  the  equal  benefit  of  all  the  creditors, 
their  custodian,  whether  the  corporation,  its 
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directors,  a  receiver,  assignee,  or  other  liqui- 
dator, holds  them,  not  in  the  right  of  the 
corporation  against  which  the  set-off  is  dahn- 
ed,  but  in  right  of  the  creditors."  Accord- 
ingly, this  rule  obtains  as  against  a  stock- 
holder who  is  at  once  both  a  debtor  and  a 
creditor  of  a  corporation,  when  his  "liability 
is  for  moneys  due  on  account  of  stock  held 
by  him  which  has  not  been  fully  paid.  Such 
a  debt,  as  we  have  seen,  is  deemed  in  equity 
a  part  of  the  capital  stock  of  the  company, 
and  is  a  trust  fund  to  be  devoted  to  the  pay- 
ment of  all  its  creditors;  and  hence,  while 
the  company,  as  long  as  it  continues  a  going 
concern,  may  call  It  in,  and  the  stockholder, 
without  doubt  set  off  against  it  any  demand 
he  may  have  against  the  company,  yet  when 
the  company  becomes  insolvent  and  there  Is 
not  enough  to  satisfy  all  its  creditors,  this 
trust  fund  manifestly  cannot  be  appropriated 
by  a  creditor  who  is  a  stockholder  to  the  ex- 
clusive payment  of  his  own  claim.  Substan- 
tially the  same  reasons  are  held  in  the  Eng- 
lish courts  of  equity.  The  winding-up  acts 
of  that  country  are  framed  on  the  idea  of 
doing  Justice  to  creditors  by  allowing  them  to 
share  pari  passu.  By  allowing  the  right  of 
set-off  to  a  shareholder  who  is  a  creditor,  he 
thereby  obtains  a  preference  over  other  cred- 
itors. •  •  •  The  disallowance  of  the 
right  of  set-off  does  the  shareholder  no  in- 
justice, because,  if  the  company  is  insolvent, 
he  will  share  pari  passu  with  other  cred- 
itors, whereas,  if  there  is  enough  to  pay  all 
the  debts  in  full,  of  course  his  debt  will  be 
paid  among  the  rest  aiid  the  right  of  set-off 
will  not  be  wanted,  to  do  Justice  between  him 
and  the  other  shareholders."  It  is  worthy 
of  note  that  Judge  Thompson,  before  dismiss- 
ing the  subject  adds:  "Where  the  object  of 
the  proceeding  is  to  sequester  what  remains 
unpaid  by  the  stockholder  to  the  corporation 
upon  his  share  subscription,  and  there  are  no 
other  creditors,  then  no  reason  exists  why  he 
should  not  be  exonerated  to  the  extent  of 
his  demand  against  the  corporation."  Id.  S 
3788,  citing  McAvity  v.  Paper  Co.,  82  Me. 
504,  20  AtL  82,  wherein  the  contest  was  whol- 
ly between  the  plaintiff  and  fellow  stock- 
holders, who  were  represented  by  an  assignee 
That  is  to  say,  it  is  evidently  Just  to  allow 
such  a  set-off  so  long  as  the  rights  of  credit- 
ors will  not  be  thereby  prejudiced.  For  illus- 
tration, when,  as  in  StUison  v.  Williams,  35  6a. 
170,  a  single  creditor  of  a  corporation,  with- 
out regard  to  its  solvency  or  to  the  rights  of 
other  creditors,  seeks  through  the  aid  of  a 
court  of  equity  to  subject  to  the  payment  of 
his  claim  equitable  assets  of  the  corporation 
which  cannot  be  reached  by  the  legal  process 
of  garnishment  he  necessarily  predicates  his 
action  upon  the  ground  that  as  a  creditor 
of  the  corporation,  he  is  entitled  to  enforce 
against  a  stockholder  its  legal  or  equitable 
rights  in  the  premises,— not  upon  the  idea 
that  unpaid  stock  subscriptions  constitute  a 
trust  fund  to  be  equitably  distributed  among 
all  creditors,  for  he  proceeds  in  behalf  of  him- 
self alone,  with  a  view  to  reaping  all  the 
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benefits  sought,  to  the  entire  ezdusion  of 
every  one  else.  It  follows,  of  course,  that 
there  would,  In  that  sort  of  a  case,  be  no 
equity  In  depriving  the  shareholder  of  the 
benefit  of  any  of  his  defenses  as  against  the 
corporation  Itself.  Indeed,  the  only  theory 
upon  which,  as  to  the  corporation  Itself,  a 
proceeding  can  be  maintained,  says  the  em- 
inent writer  Just  referred  to,  in  section  34S1 
of  the  volume  above  cited,  is  that  a  "cred- 
itor  who  has  exhausted  his  remedy  at  law, 
and  who  seeks  the  aid  of  equity,  is  not  bound 
to  proceed  hi  behalf  of  other  creditors,  and 
to  shake  the  tree  in  order  that  they  may 
come  in  and  help  him  pick  up  the  fruit"; 
and  he  has  nothing  to  do  with  adjusting  the 
equities  among  the  stockholders,  but  that, 
having  exhausted  his  remedies  at  law,  he 
is  entitled  to  the  aid  of  equity  to  discover  and 
subject  to  the  payment  of  his  debt  any  as- 
sets of  the  corporation,  wherever  he  can  find 
them,— whether  in  the  possession  of  a  stock- 
holder or  elsewhere.  While  very  properly 
permitted  to  bring  an  action  of  this  character, 
it  does  not  follow  that  such  creditor  will  at 
all  events  be  granted  the  relief  he  seeks.  On 
the  contrary,  "a  court  of  equity  will  not  allow 
a  single  creditor  to  proceed  where  it  ap- 
pears (1)  that  there  are  other  creditors,  and 
(2)  that  there  is  not  enough  for  all,— in  other 
words,  that  the  particular  creditor  is  en- 
deavoring to  use  a  court  of  equity  as  the  in- 
strument of  getting  an  advantage  over  other 
creditors  who  stand  equal  with  him  in  right" 
3  Thomp.  Corp.  {  3482.  "The  general  rule 
is  that  a  creditor  who  proceeds  In  chancery 
to  subject  the  liability  of  the  shareholders 
of  an  insolvent  corporation  must  bring  his 
bill  on  behalf  of  all  other  creditors  who  may 
come  In  and  establish  their  debts  according 
to  the  course  of  a  court  of  chancery.  Whilst 
liens  and  legal  priorities  are  preserved,  he 
does  not  obtain  a  preference  over  other  cred- 
itors by  the  filing  of  such  a  bill,  but  the  prop- 
erty of  the  corporation,  or  the  sums  due  from 
other  shareholders  in  respect  to  their  individ- 
ual liability,  are  sequestered  for  the  ratable 
benefit  of  aU  the  creditors."      Id.  i  ^63. 

It  is  not  difficult  to  properly  classify  the 
present  proceeding.  As  will  have  been  per- 
ceived from  the  foregoing  preliminary  state- 
ment of  facts,  the  obvious  purpose  of  the  pe- 
tition filed  by  Bertock  &  Co.  was  to  bring 
about  a  speedy  and  equitable  winding  up  of 
the  affairs  of  the  paper  company.  They  al- 
leged it  was  hopelessly  insolvent  and  this 
was  proved  upon  the  hearing.  They  prayed 
for  the  appointment  of  a  receiver  to  take 
charge  of  all  its  assets,  and  that  he  be  em- 
powered and  directed  to  convert  the  same 
Into  cash,  to  the  end  that  there  might  be  an 
equitable  distribution  of  the  proceeds  among 
an  Its  creditors.  In  so  far  as  their  petition 
sought  to  hold  the  stockholders  of  the  corpo- 
ration individually  liable  for  unpaid  stock 
subscriptions,  they,  in  direct  and  unequivocal 
terms,  stated  their  object  to  be  to  thus  reach 
a  trust  fund  to  be  paid  into  the  hands  of  the 
receiver  **for  the  benefit  of  the  creditors  of 


said   company,   and  especially   petitioners.*' 
Therefore,  while,  perhaps  pardonably,  cfaiefiy 
concerned  as  to  their  own  protection,  they 
at  the  same  thne  recognized  to  the  fullest  ex- 
tent the  right  of  other  creditors  to  share  in 
the  fruits  of  the   litigation.     Furthermore, 
the  plaintiffs  averred  in  their  petition  that 
they  had  therein  "disclosed  the  names  of  the 
creditors  or  alleged  creditors  of  defendants, 
so  far  as  [was]  within  the  knowledge  of  pe- 
titioners or  their  power  of  ascertaining,"  and 
It  appears  that  at  the  hearing  all  creditors 
concerned  in  the  controversy  were  properly 
before  the  court    Upon  the  argument  here, 
counsel  for  the  plaintiffs  In  error  sought  to 
draw  an  analogy  between  the  present  action 
and  that  class  of  cases  In  which  a  creditor 
of  an  insolvent  corporation,  basing  his  right 
to  recover  upon  a  statute  imposing  upon  each 
of  its  stockholders  a  limited  individual  lia- 
bility for  its  debts,  brings  a  common-law  ac- 
tion against  one  or  more  of  them  to  enforce 
such  statutory  liability.     In  this  connection 
the  cases  of  Lane  v.  Harris,  16  Ga.  217,  Rob- 
inson V.  Bank,  18  Ga.  65,  and  Jones  v.  Wilt- 
berger,  42  Ga.  575,  were  cited  in  support  of 
the   proposition   that   where   a  stockholder, 
prior  to  the  filing  of  a  suit  against  him,  had 
voluntarily  discharged  debts  of  the  corpora- 
tion equal  In  amount  to  his  statutory  liabil- 
ity, he  could  not  be  compelled  to  pay  any- 
thing  more   at   the  instance   of  a   creditor 
whose  claim  remained  unsatisfied.    The  case 
of  Boyd  V.  Hall,  56  Ga.  563,  wherein  It  was 
ruled  that  "a  bona  fide  Judgment  debt  of  a 
stockholder  against  the  company  in  which 
he  holds  stock  may  be  set  off  by  him  in  eq- 
uity against  a  suit  to  make  him  individually 
liable  in  proportion  to  his  stock,"  was  also 
relied  on.    None  of  these  cases,  or  others  on 
the  same  line  which  might  be  cited,  can,  how- 
ever, properly  be  considered  as  having  any 
bearing  whatever  on  the  question  now  in 
hand.    The  decision  in  each  was  predicated 
upon  what  this  court  deemed  the  proper  con- 
struction of  a  statute  imposing  upon  Hock- 
holders  a  liability  for  the  debts  of  the  corpo- 
ration, in  the  event  it  should  itself  be  tna- 
ble  to  pay  the  same.    In  other  words,  in  ea^ 
instance  the  court  undertook  to  construe  a' 
act  of  the  general  assembly,  determine    Its' 
true  intent  and  meaning,  and  then  give  ef- 
fect to  the  legislative  will  with  reference  to 
its  subject-matter.    Whether  or  not  a  correct 
interpretation  of  these  several  statutes  was 
arrived  at,  It  is  not  now  pertinent  to  Inquire. 
On  the  contrary,  it  Is  only  necessary  to  coq- 
trast  the  case  at  bar— an  equitable  proceeding 
to  marshal  and  administer  the  assets  of  an 
insolvent  corporation— with   those  in   which 
the  rulings  relied  on  were  announced.     It  is 
not,  in  the  present  case,  contended  that  the 
stockholders  of  the  paper  company  were,  un- 
der the  terms  of  its  charter,  individually  lia- 
ble for  one  dollar  of  the  company's  debts. 
Its  charter  is  not  in  the  record  before  ns,  but 
presumably  it  was  such  as  Is  usually  granted 
to  ordinary  private  mercantile  or  manufac- 
turing concerns,  and  imposed  upon  its  stock- 
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holdexs  ao  statutory  Individiial  liability  tor 
Its  debts.  Certain  It  l8  that  Bertock  &  Co. 
did  not  attempt  to  show  any  such  liability. 
or  to  recover  anything  upon  the  theoiy  that 
the  plaintiffs  In  error  were  under  any  duty 
whatever  to  pay,  In  whole  or  In  part,  the 
company's  debts.  Their  debts,  and  their 
debts  alone,  were  they  called  upon  to  pay,— 
debts  which  constituted  a  portion  of  the  as- 
sets of  an  insolvent  corporation,  and  were 
ther^ore  impressed  with  a  trust  raised  by 
law  for  the  equal  protection  and  benefit  of 
all  its  creditors.  Civ.  Code,  §  1886;  Railroad 
Co.  V.  McDaniel,  66  Ga.  191;  Turner  v.  In- 
surance Co.,  65  Ga.  649;  Hamilton  v.  loeur- 
ance  Co.,  67  Ga.  146,  150;  Beck  v.  £[ender- 
son,  76  Ga.  860,  370;  King  v.  Sullivan,  03 
Ga.  621,  626,  20  S.  B.  70.  Our  attention  has 
not  been  called  to  any  statute,  general  or 
special,  wherein  the  legislature  has  expressed 
its  will  that,  as  regards  debts  of  this  charac^ 
ter,  the  debtor  of  a  corporation  shall  be  left 
undisturbed  and  unmolested,  provided  only 
he  be  also  its  creditor  in  an  equal  or  in  a 
greater  degree.  We  know  of  none.  It  would 
therefore  seem  that  the  familiar  rules  which 
obtain  in  equity  procedure  should  be  held  to 
apply  in  the  present  case,  and  it  results  that 
the  plaintiffs  in  error  were  not  entitled  to  a 
preference  over  another  creditor,  the  justice 
of  whose  claim  they  do  not  even  pretend  to 
dispute,  but  voluntarily  conceded  upon  the 
hearing  below. 

8.  His  honor  of  the  trial  bench  gave  prop- 
er direction  to  the  ease  in  this  respect,  and 
undertook  to  prorate  the  proceeds  realized 
from  unpaid  stock  subscriptions  among  Ber- 
tock ft  Co.,  Wilkinson,  and  McBumey,  the 
only  creditors  of  the  paper  company  entitled 
to  share  in  this  fund,  according  to  the  amount 
of  its  indebtedness  to  each  of  them,  respec- 
tively. It  appears,  however,  that,  in  calcu- 
lating the  amount  due  upon  the  various 
claims  held  by  Wilkinson  and  McBumey,  the 
court  computed  Interest  only  from  the  date 
the  present  action  was  instituted,  whereas 
the  evidence  discloses  that  all  of  these  claims 
had  been  paid  off  by,  and  assigned  to,  one 
or  the  other  of  them  several  months  prior  to 
that  time.  As  direct  exception  is  taken  to 
the  decree  upon  this  ground,  we  have  given 
a^ropriate  direction  whereby  the  error  thus 
committed  may  be  corrected.  Judgment  af- 
firmed, with  direction.  All  the  Justices  con- 
curring. 


an  Oft.  828) 

OORNmiL  et  al. 


V.  SIMS  et  al. 


(Supreme  Court  of  Georgia.    July  10,  1900.) 

COBPORATIONS— ACTION   BT   STOCKHOIJ)BRS 
—REQUEST  TO  DIRECTORS. 

As  a  general  proposition,  stockholders  in 
a  corporation  cannot,  m  their  own  nnmes,  in- 
atitnte  an  action  against  it,  nor  defend  one 
brought  against  it,  until  a  request  from  them 
to  the  directors  to  institute  or  defend  such  ac- 
tion has  been  made  and  refused,  which  fact 
must  be  alleged  in  either  instance.  Such  alle- 
gation, however,  may  be  omitted  when  the 
corporate  management  is  under  the  control  of 


parties  who.  It  is  alleged,  are  gniltr  of  fraud 
or  collusive  conduct  in  refusing  to  bring  or  to 
defend  the  suit  which  such  stockholders  desire 
shall  be  instituted  or  defended.  But  in  nei- 
ther of  these  events  can  the  stockholders  insti- 
tute or  defend  an  action  in  the  name  of  the 
corporation.  On  the  contrary,  the  corporation 
must  be  a  party  defendant  to  the  action,  and 
sufficient  allegations  of  the  failure  of  the  cor- 
porate authorities  to  take  action  be  made,  to 
authorize  the  stockholders  to  intervene  in  th^r 
own  name.  Accordingly,  it  is  held  that  when 
stockholders  intervene  in  a  suit  filed  against 
the  corporation,  and  allege  that,  through  fraud 
and  collusive  conduct,  the  officers  and  directors 
refuse  to  defend  such  suit,  it  Is  not  error  to  re- 
fuse to  permit  such  stockholders  to  appear  and 
defend  in  the  name  of  the  corporation,  when 
they  decline  to  proceed  in  their  own  names  as 
stockholders,  in  behalf  of  themselves  and  other 
stockholders  who  may  see  proper  to  join  with 
them  in  defense  of  such  suit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W..H.  Felton,  Jr..  Judge. 

Action  between  William  Cornell  and  others 
and  Boff  Sims  and  others.  From  the  judg- 
ment, Cornell  and  others  brtaig  error.  Affirm- 
ed. 

Hugh  V.  Washington  and  Olin  J.  Wim- 
berly,  for  plaintiffs  in  error.  Anderson,  An- 
derson &  Grace,  Dessau,  Bartlett  &  Ellis, 
Bacon,  Miller  &,  Brunson,  and  Hardeman, 
Davis  &  Turner,  for  defendants  in  error. 

PBR  CURIAM.    Judgment  affirmed. 


on  Oa.  UB* 

MORTON  V.  MAYOR,  ETC.,  OP  MACON. 

(Supreme  Court  of  Georgia.    July  10,.  1900.) 

LICBNSB-PROHIBITORY  TAX—LOANS  ON  PSR^ 
SONALTT. 

1.  The  mayor  and  council  of  a  city  have  not,' 
under  a  legislative  grant  of  "authority  to  levy 
and  collect  a  license  tax  •  •  •  opon  all 
persons  exercising  any  profession,  trade  or  call- 
mg  within  said  aty,"  the  power  to  impose  upon 
a  useful  and  legitimate  business  a  prohibitory 
tax. 

2.  "Lending  money  on  household  or  kitchen 
furniture  and  wearing  apparel"  is,  if  lawfully 
conducted,  such  a  business,  and  therefore  one 
which  cannot  be  classed  as  injurious  to  the  pub- 
lic, althouj^h  some  persons  who  make  loans  on 
such  security  may  be  usurers. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Pelton,  Jr..  Judge. 

J.  M.  Morton  was  convicted  of  violating  an 
ordinance  of  the  city  of  Macon.  A  writ  of 
certiorari  was  overruled,  and  he  brings  error. 
Reversed. 

M.  Felton  Hatcher  and  Guerry  &  Hall,  fox 
plaintiff  in  error.  Roland  Ellis,  Minter  Wim* 
berly,  and  Robert  Hodges,  Sol.  Gen.,  for  de- 
fendant in  error. 


LUMPKIN,  P.  J.  Section  72  of  the  char- 
ter of  Macon  provides:  *'That  the  mayor  and 
council  shall  have  power  to  license,  regulate 
and  control  ail  hotels  and  public  houses  with- 
in the  .city;  also,  to  regulate  all  butcher  pens 
and  slaughter  houses  within  \h»  corporation. 
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•r  T.  Thomas,  57  Oa.  161.  If  the  court  had 
given  the  request  abore  quoted,  it  would  have 
been,  in  effect,  instructing  the  Jury  to  the 
contrary. 

3.  Another  contention  of  the  plaintiff  in 
error  is  that  the  fact  that  the  magistrate 
granted  rules  nisi  against  the  constable 
amounted  to  an  adjudication  that  Roberts, 
had  probable  cause  for  instituting  the  rules. 
In  support  of  this  contention  the  case  of 
Short  V.  Spraglns,  104  Oa.  628,  30  S.  E.  810, 
is  cited.  In  that  case  It  was  held  that  the 
sanctioning  of  an  equitable  petition,  and  the 
granting  of  a  reetralnhig  order,  by  a  Judge 
of  the  superior  court,  afforded  conclusive  evi- 
denoe  of  probable  cause  for  the  bringing  of 
the  action,  if  the  petition  ''fairly  and  honestly 
set  forth  the  facts  relied  upon  by  the  plain- 
tiffs therein."  But  the  principle  thus  an- 
nounced has  no  application  to  the  present 
case,  for  the  reason  that  it  afflrmatlyely  ap- 
peared at  the  trial  that  the  allegations  in 
the  petitions  for  the  rules  which  Roberts 
presented  to  the  magistrate  were  not  true. 

4.  Error  is  assigned  upon  the  refusal  of  the 
court  to  charge  as  follows:  ''If  suit  is  pend- 
ing or  Judgment  has  been  obtained,  and  a 
settlement  of  the  principal  and  interest  by  the 
defendant  has  been  made,  and  there  is  no 
agreement  as  to  which  party  shall  pay  costs, 
then,  as  between  the  plaintiff  and  the  defend- 
ant the  defendant  would  be  liable  to  plaintiff 
for  costs."  This  request  was  eridently  predi- 
cated upon  evidence  tending  to  show  that,  up- 
on one  of  the  executions  placed  In  the  hands 
of  the  constable,  the  costs,  amounting  to 
H.36,  were  due  and  unpaid.  It  appears,  how- 
ever, that,  in  the  petition  for  the  rule  against 
the  constable  relating  to  this  particular  exe- 
cution, Roberts  claimed  that  the  officer  was 
liable  for  |94.85,  although,  as  matter  of  fact, 
the  principal  and  interest  due  upon  the  execn- 
tion,  amounting  to  $90,  had  been  paid  to  Rob- 
erts himself  before  the  rule  was  sued  out. 
The  only  theory,  therefore,  upon  which  the 
request  Just  quoted  would  have  been  perti- 
nent, waiB  that  even  if  Roberts  did  malicious- 
ly rule  the  constable  for  $94.35,  knowing  the 
officer  was  really  liable  for  only  $4.85,  yet  if 
the  smaller  amount  was  actually  due  upon  the 
execution,  and  the  constable  failed  to  levy, 
the  conduct  of  Roberts  in  Instituting  this  rule, 
could  not  be  made  the  basis  of  an  action  for 
malicious  prosecution.  Clearly,  such  a  theo- 
ry is  not  tenable,  and  consequently  the  refusal 
of  the  request  did  not  deprive  the  defendant 
of  the  benefit  of  a  defense  which  he  was  en- 
titled to  set  up. 

5.  Complaint  is  made  in  general  terms  that 
the  verdict  is  "contrary  to  the  evidence.*' 
We  certainly  cannot  hold  that  this  complaint 
is  meritorious,  for,  while  there  was  some 
conflict  In  the  testimony,  that  which  was 
Favorable  to  the  plaintiff  amply  made  out  his 
case  as  laid,  and  fully  warranted  the  Jury 
In  finding  that  the  rules  against  him  were 
sued  out  maliciously,  that  the  defendant  had 
no  cause  for  instituting  them,  and  that  his 
sole  purpose  la  so  doing  was  to  harass  and 


annoy    the    plaintiff,    and    subject    him    to 
trouble  and  expense. 

6.  The  motion  for  a  new  trial  also  alleges 
that  the  verdict  Is  •*contrary  to  law."  We 
have  already  attempted  to  show  that  suing  out 
a  money  rule  against  an  <^cer  is.  In  effect, 
the  bringing  of  a  civil  action  against  him. 
In  our  consultation  over  this  case,  the  ques- 
tion arose  whether  or  not  the  Institution  of 
such  an  action,  maliciously  and  without  prob- 
able cause,  afforded  to  the  defendant  therein 
ground  for  bringing  against  the  plaintiff  a 
suit  for  damages.  It  was,  in  view  of  the  rul- 
ing announced  In  Mitchell  v.  Railroad  Co., 
75  Oa.  399,  that  *'the  bringing  of  a  civil  suit 
maliciously  and  without  probable  cause  was 
not  a  ground  upon  which  an  action  could  be 
maintained,  unless  the  action  was  one  where- 
by the  person  of  the  defendant  was  arrested 
or  his  property  attached,  or  some  fecial 
damage  was  done  to  him,"  quite  natural  that 
this  question  should  occur  to  us.  We  cannot 
however,  undertake  to  deal  with  it  in  the 
present  case,  for  the  imperative  reason  that 
it  is  not  made,  and  we  are  therefore  without 
Jurisdiction  to  do  so.  Even  before  the  pas- 
sage of  the  supreme  court  practice  act  of 
November  11,  1889  (Acts  1889,  p.  114),  this 
court  uniformly  held  that  it  had  no  authority 
to  decide  any  question  which  was  not  passed 
upon  by  the  trial  court,  and  brought  here  for 
review  by  a  plain  and  distinct  assignment  of 
error.  A  striking  and  pointed  lUustratloa  is 
to  be  found  in  the  case  of  Jenkins  v.  State. 
60  Oa.  258,  in  which  it  was  held:  "When 
there  is  a  verdict  of  guilty  in  a  criminal  case, 
and  a  motion  is  made  for  a  new  trial  on  the 
sole  ground  that  the  verdict  Is  contrary  to 
law  and  to  evidence,  and  the  motion  Is  over- 
ruled, this  court  will  not  inquire  into  the  suf- 
ficiency of  the  indictment  no  sudi  question 
having  been  decided  by  the  Judge.*'  The  un- 
doubted effect  of  this  ruling  was  that  a  gen- 
eral assignment  in  a  motion  for  a  new  trial 
that  a  verdict  was  "contrary  to  law,"  was  the 
equivalent  of  no  assignment  at  all,  and  the 
court  accordingly  allowed  a  verdict  and  sen- 
tence In  a  criminal  case  to  stand,  regardless 
of  the  question  whether  the  Indictment  char- 
ged an  c^ense  or  not  Again,  In  Mayor,  etc.. 
V.  Johnson,  84  Oa.  279,  10  S.  B.  719.  a  case 
which  was  tried  in  the  superior  court  of 
Spalding  county  at  the  February  term,  1889. 
this  court  held:  "Points  of  law  proper  as 
grounds  for  demurrer  ought  not  to  be  made 
first  in  this  court  under  a  ground  for  new 
trial  that  the  verdict  was  contrary  to  law." 
And  see  comments  of  the  present  chief  Jus- 
tice on  page  283,  84  Oa.,  and  pages  720,  721. 
10  S.  B.  In  view  of  the  constitutional  provi- 
sion that  '^e  supreme  court  shall  have  no 
original  Jurisdiction,  but  shall  be  a  court 
alone  for  the  trial  and  correction  of  errors" 
(Civ.  Code,  i  5836),  it  Is  clear  that  we  have 
no  Jurisdiction  to  pass  upon  any  question  not 
made  in  the  court  below,  and,  since  the  pas- 
sage of  the  act  above  mentioned,  the  ques- 
tion of  the  authority  of  this  court  to  deal 
with  points  not  property  brought  here  for  re- 
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YlefW  l0  likewise  JnriBdictioiuU,  though  the 
record  may  show  that  such  points  were  in 
fact  presented  to  and  passed  upon  by  the 
trial  court  Section  5584  of  the  Civil  Code, 
which  was  talcen  from  that  act,  in  express 
terms  declares  that  "the  supreme  court  shall 
not  decide  any  question  unless  it  is  made  by 
a  special  assignment  of  error  in  the  bill  of 
exceptions,  and  shall  decide  any  question 
made  by  a  specific  assignment  of  error  in  the 
bill  of  exceptions.*'  Of  course,  if  a  motion 
for  a  new  trial  contains  a  special  assignment 
of  error,  and  the  bill  of  exceptions  alleges 
error  in  OTerruIing  the  motion,  the  bill  will 
be  treated  as  itself  making  a  special  assign- 
ment of  error.  A  general  complaint  that  a 
verdict  Is  "contrary  to  law"  is  certainly  not 
"a  special  assignment  of  error."  It  is  any* 
thing  but  "special,"  in  that  it  signally  fails 
to  point  out  a  single  respect  In  which  the  ver- 
dict is  violative  of  law.  There  is  statutory 
authority  for  moving  for  a  new  trial  on  the 
ground  that  the  verdict  is  "contrary  to  evi- 
dence," or  "decidedly  and  strongly  against 
the  weight  of  evidence"  (Id.  §§  5477.  5482), 
but  no  such  authority  for  complaining  in  suph 
a  motion  that  the  verdict  is  "contrary  to 
law."  Certainly,  then,  a  ground  of  this  na- 
ture ought  to  distinctly  specify  how  or  why 
the  verdict  is  unlawful.  Even  if  the  general 
assignment  that  a  verdict  is  "contrary  to 
law"  could  in  any  case  be  regarded  as  a 
proper  ground  of  a  motion  for  a  new  trial,  it 
could  net,  as  was  held  in  Mayor,  etc.,  v.  John- 
son, 84  Ga.  270,  10  S.  B.  719,  be  so  treated  in 
a  case  where  the  petition  failed  to  set  forth  a 
cause  of  action.  If,  then,  the  present  peti- 
tion is  of  that  character,  the  defendant  is  not 
entitled  to  a  new  trial  on  any  ground,  for 
nothing  is  better  settled  than  that  a  new 
trial  will  not  be  granted  in  a  case  where  the 
petition  is  fatally  defective  in  substance.  In 
such  a  case,  the  remedy  is  by  general  demur- 
rer before  a  trial  on  the  merits,  or  by  mo- 
tion in  arrest  after  verdict  The  case  of 
Brock  V.  State,  23  Ga.  371,  has  never  been 
followed  by  this  court  and  the  ruling  there- 
in on  the  question  of  practice  is  obviously 
unsound.  It  is  not  however,  necessary  to 
formally  overrule  it,  for  unquestionably  it 
has  not,  aince  the  passage  of  the  supreme 
court  practice  act  of  1889,  been  binding  as 
authority. 

There  is  yet  another  reason  why  we  ought 
not  to  decide  whether  the  present  petition 
does  or  does  not  set  forth  a  cause  of  action, 
vis.:  We  have  not  even  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  been  requested 
so  to  do.  Were  we,  therefore,  to  reverse  the 
Judgment  on  the  ground  that  the  petition  is 
fatally  defective,  we  would  be  ruling  upon  a 
point  not  argued  before  us  or  insisted  upon 
here,  and  as  to  which  the  defendant  in  error 
has  had  no  (^)portunity  to  be  heard.  Accord- 
ingly, it  is  aK>arent  that  we  have  neither 
right  nor  pretext  for  usurping  authority 
which  the  law  has  expressly  forbidden  us  to 
exercise.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


(lU  Ga.  196) 
BRTSON  V.  SOOTT. 

(Supreme  Court  of  Georgia.    July  10,  1900:) ' 

ACTION  AGAINST  ADMINISTRATOR-APP)BALr- 
BOND. 
Suit  was  brought  in  a  justice's  court 
against  an  administrator,  as  such,  seeking  a 
Judgment  binding  the  assets  of  the  deceased. 
The  defendant  pleaded  no  assets  and  plene  ad- 
ministravit  Tne  finding  upon  these  pleas  was 
against  the  defendant,  and  Judgment  was  ren- 
dered by  the  justice  in  favor  of  the  plaintiff  for 
tile  amount  sued  for,  to  be  satisfied  of  the 
assets  of  the  deceased,  if  to  be  found;  if  not  to 
be  found,  then  of  the  assets  of  the  defendant 
personally.  The  defendant  entered  an  appeal 
to  a  jury  in  the  justice's  court  from  so  much  of 
the  judgment  as  affected  the  assets  of  the  es- 
tate, and  neither  paid  the  costs  nor  gave  bond 
for  the  eventual  condemnation  money.  Held: 
(1)  luat  the  defendant  could  not  enter  an  ap- 
peal  from  only  a  part  of  the  judgment;  (2)  that 
as  the  judgment  rendered  bound  the  adminis- 
trator personally,  an  appeal  could  not  be  enter* 
ed  under  the  proyisions  of  section  4464  of  the 
cavil  Code,  which  provides  that  administrators, 
when  sued  as  such,  or  defending  solely  the  t\tUi 
of  the  estate,  may  enter  an  appeal  without  pay- 
ing the  costs  and  giving  security. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Fulton  county; 
J*  H.  I/umpkin,  Judge. 

Action  by  S.  A.  Scott  against  H.  M.  Bryson, 
administratrix.  Judgment  fot  plaintiff  be- 
fore a  Justice,  and  defendant  appealed  to  a 
Jury  in  that  court  From  a  refusal  to  dis- 
miss the  appeal,  plaintiff  brings  certiorari. 
Appeal  dismissed,  and  defendant  brings  error. 
Affirmed. 

Hunt  &  Gollghtly,  for  plaintiff  in  error.  J^ 
N.  Glenn,  for  defendant  in  error. 

COBB,  J.  Scott  brought  suit  In  a  Justice's 
court  against  Mrs.  Bryson,  "as  administrar 
trix  of  the  estate  of  Thomas  M.  Bryson,  de- 
ceased," seeking  to  obtain  a  Judgment  against 
her  in  her  representative  capacity.  The  de- 
fendant pleaded  that  she  had  no  assets  of 
the  estate  in  her  hands,  and  also  that  all  the 
assets  of  the  estate  had  been  properly  ap- 
plied to  the  payment  of  debts  of  higher  digni- 
ty than  that  of  the  plaintiff.  The  Justice, 
after  hearing  evidence,  found  against  these 
pleas,  and  entered  a  Judgment  for  the  amount 
sued  for,  to  be  satisfied  of  the  property  of  the 
deceased,  if  any  to  be  found,  and,  if  not  to  be 
found,  then  to  be  satisfied  of  the  property 
of  Mrs.  Bryson  individually.  Within  four 
days  after  the  rendition  of  this  Judgment 
Mrs.  Bryson  filed  with  the  Justice  a  paper  in 
which  it  was  stated  that  she  desired,  "in 
her  representative  capacity,"  to  enter  an  ap- 
peal to  a  Jury  in  that  court  and  prayed  that 
the  same  be  allowed  "without  the  giving  of 
a  bond  or  the  payment  of  costs";  the  paper 
reciting  that  she  entered  the  appeal  to  pro- 
tect, the  estate.  When  the  case  came  on  to 
be  tried  on  the  appeal,  the  plaintiff  moved 
to  dismiss  the  appeal  on  two  grounds:  First 
because  the  defendant  had  neither  paid  the 
costs  nor  given  bond  as  required  by  law;* 
second,  because  the  appeal  was  entered  toe 
the  estate  only,  and  no  appeal  waa  taken  so 
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far  as  the  judgment  bound  Mrs.  Bryson  in- 
dividually. The  justice  oTerruled  the  motion 
to  dlamiss,  and  the  case  proceeded  to  trial, 
and  resulted  in  a  verdict  for  the  plalntifT  for 
the  amount  sued  for,  to  be  satisfied  of  the 
property  of  the  deceased  when  the  same 
should  come  into  the  hands  of  the  adminis- 
tratrix. The  jury  further  found  that  the  ad- 
ministratrix had  fully  administered  the  es- 
tate. The  plaintiff  filed  a  petition  for  cer- 
tiorari, assigning  error  upon  the  refusal  of 
the  justice  to  dismiss  the  appeal.  Upon  the 
hearing  the  judge  sustained  the  certiorari, 
and  ordered  the  appeal  dismissed.  To  this 
judgment  the  defendant  excepted. 

The  general  rule  applicable  to  appeals  re- 
quires that  the  appellant,  as  a  condition  pre- 
cedent to  entering  the  appeal,  shall  pay  the 
costs  and  give  bond  for  the  eventual  con- 
demnation money.  Civ.  Code,  {  4458.  One 
of  the  exceptions  to  this  general  rule  is  found 
in  section  4464  of  the  Civil  Code,  which  de- 
clares: "Executors,  administrators,  and  other 
trustees,  wben  sued  as  such,  or  defending 
solely  the  title  of  the  estate,  may  enter  an 
appeal  without  paying  costs  and  giving  bond 
and  security  as  hereinbefore  required;  but 
If  a  judgment  should  be  obtained  against  such 
executor,  administrator,  or  other  trustee,  and 
not  the  assets  of  the  estate,  he  must  pay  costs 
and  give  security  as  in  other  cases."  It  is 
manifest  from  the  terms  of  this  section  that 
the  exception  in  favor  of  persons  sued  in  a 
representative  capacity  is  Intended  for  the 
benefit  of  those  who  are  really  litigating  in 
the  interest  of  others,  and  who  are  not  them- 
selves to  be  affected  by  the  judgment  to  be 
rendered.  It  is  clearly  Inferable  from  the 
latter  part  of  the  section  that,  if  the  person 
sued  in  a  representative  capacity  is  bound 
personally  in  any  way  by  the  judgment,  the 
section  does  not  apply,  and  such  person  would 
be  compelled  to  pay  the  costs  and  give  the 
bond,  as  required  by  the  general  rule.  The 
test  seems  to  be  this:  Does  the  judgment 
bind  the  defendant  in  his  representative  capa- 
city only,  or  does  It  bind  him  personally  as 
well?  If  the  former,  then  the  case  is  within 
the  terms  of  the  section;  if  the  latter,  then 
the  case  is  within  neither  the  letter  nor 
spirit  of  the  section,  but  falls  imder  the  gen- 
eral rule.  While  this  exact  question  has 
never  been  ruled  by  this  court,  what  has  been 
heretofore  said  in  passing  upon  questions 
growing  out  of  the  right  to  enter  an  appeal 
under  this  section,  as  well  as  under  the  stat- 
ute from  which  it  was  taken,  has  some  bear- 
ing upon  the  question  now  before  us.  In 
McOay  v.  Devers,  9  Ga.  184,  it  was  held: 
"An  executor  is  entitled  to  appeal  without 
security  when  the  judgment  is  to  affect  only 
the  assets  of  the  decedent  in  his  hands; 
aliter,  where  the  judgment  is  against  him 
personally,  and  for  which  he  is  responsible 
out  of  his  own  funds."  In  Irving  v.  Melton, 
27  Ga.  d30,  it  was  held  that,  in  a  suit  in 
equity  against  an  administrator  for  a  set- 
tlement, the  defendant  was  entitled  to  ap- 
peal without  giving  security.    This  decision 


was  rendered  by  two  judges;  Judge  McDon- 
aid  being  absent  In  Hickman  v.  Hickman, 
74  Ga.  401,  it  was  held  that  where  an  ex- 
ecutor was  cited  to  appear  and  settle  his 
accounts,  and  pay  over  to  the  legatees  the 
amounts  to  which  they  were  entitled,  the 
executor  could  not  appeal  from  a  judgment 
rendered  against  him  without  paying  the 
costs  and  .giving  security.  While  the  deci- 
sion in  27  Ga.  was  a  suit  for  a  settlement  in 
a  court  of  equity,  and  the  decision  last  cited 
was  a  citation  for  a  settlement  In  the  court 
of  ordinary,  the  principle  controlling  in  each 
case  would  be  the  same,  and  therefore  the 
two  decisions  are  in  direct  conflict  The  lat- 
ter decision,  having  been  concurred  in  by 
three  judges,  must  be  allowed  to  control. 
This  seems  also  to  us  to  be  the  better  view 
of  the  matter.  In  Gannon  v.  Sheffield,  59  Ga. 
103,  it  was  held  that  where  an  appeal  was 
taken  from  a  judgment  de  bonis  testatorls 
without  giving  security,  and  subsequently  the 
judgment  was  amended  so  as  to  charge  the 
defendant  Individually  the  appeal  should  not 
be  dismissed  because  entered  without  giv- 
ing bond  and  security.  Chief  Justice  War- 
ner thus  disposes  of  the  question  in  that  ca^e: 
"As  the  judgment  stood  against  the  defend- 
ant as  administrator  at  the  time  he  entered 
his  appeal  therefrom,  he  was  not  required  to 
give  security  in  order  to  obtain  it  Having 
obtained  an  appeal  from  the  judgment  of  the 
justice  according  to  law,  his  legal  right  there- 
to could  not  be  defeated  by  the  subsequent 
amendment  of  the  judgment,  even  if  the  jus- 
tice had  the  legal  authority  to  amend  the 
judgment  as  he  did,  pending  the  appeal.'*  As 
the  judgment  in  the  present  case  bound  the 
defendant  personally,  she  could  not  enter  an 
appeal  under  the  provisions  of  Civ.  Code, 
§  4464,  without  paying  the  costs  and  giving 
bond,  at  least  so  far  as  the  judgment  against 
her  personally  was  concerned. 

Could  she  enter  an  appeal  from  so  much  of 
the  judgment  as  bound  the  assets  of  the  es- 
tate, and  leave  the  judgment  to  stand  in  so 
far  as  it  bound  her  individually?  We  know 
of  no  law  which  authorizes  an  appeal  to  be 
entered  from  a  part  of  a  judgment  An  ap- 
peal is  a  de  novo  Investigation.  "It  brings 
up  the  whole  record  from  the  court  below, 
and  all  competent  evidence  is  admissible  on 
the  trial  thereof,  whether  adduced  on  a  for- 
mer trial  or  not  Either  party  is  entitled  to 
be  heard  on  the  whole  merits  of  the  case.** 
Civ.  Code,  §  4469.  Even  in  a  case  where 
more  than  one  person  Is  bound  by  the  judg- 
ment an  appeal  entered  by  one  will  carry  up 
the  whole  record,  and  any  judgment  rendered 
will  bind  the  parties  not  appealing  as  well 
as  the  appellants.  Civ.  Code,  §§  4461,  4462; 
Murray  v.  Marshall,  106  Ga.  523,  32  S.  E. 
634.  As  any  appeal  entered  by  the  defendant 
In  the  present  case  would  have  the  effect  of 
carrying  to  the  appeal  the  entire  case,  and 
as  the  judgment  rendered  by  the  Justice  was 
one  which  bound  her  personally,  and  was  not 
one  in  which  the  estate  represented  by  her 
was  alone  interested,  no  appeal  could  be  en- 
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tered  until  after  the  payment  of  tlie  costs 
and  the  giying  of  security  lequired  under 
the  general  rule  in  reference  to  such  matters. 
The  present  case  furnishes  an  illustration 
showing  the  wisdom  of  the  law  which  pre- 
▼oits  the  administratrix  from  entering  the 
appeal  from  so  much  of  the  judgment  as 
affects  the  estate  of  her  intestate.  Upon  the 
trial  of  the  appeal,  the  jury  found  in  favor  of 
the  administratrix  on  her  plea  of  piene  ad- 
ministravit  and  the  effect  of  the  finding  was 
to  discharge  her  from  individual  liability  to 
the  plaintiff.  She  thus  appealed  in  behalf 
of  the  estate,  and  tools  advantage  of  the  law 
allowing  representatives  of  estate,  when 
sued  as  such,  to  appeal  without  paying  the 
costs  and  giving  bond,  and  secured  a  judg- 
ment releasing  her  from  individual  liability. 
The  justice  erred  in  refusing  to  dismiss  the 
appeal,  and  a  reversal  of  this  judgment  upon 
certiorari  was  proper.  Judgment  affirmed. 
All  the  justices  concurring. 
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CAMPBELL  V.  MOBGAN. 
MOBGAN  V.  CAMPBELL. 

(Supreme  Court  of  Georgia.    July  10,  1900.) 

SAUa  OP   NOTE— USURY— ESTOPPEL   OP   SURO- 
TY— TITLE  IN  THIRD  PERSON. 

1.  When  the  payee  of  a  negotiable  promis- 
scry  note  sold  it  outright  to  another,  the  mere 
fact  that  the  seller  iDdorsed  the  paper  did  not 
place  hiin  ii  the  attitude  of  a  borrower  of  mon- 
ey from  the  purchaser;  nor.  as  between  the 
latter  and  the  maker  of  the  note,  was  the  trans- 
action usurious  because  the  discount  amounted 
to  more  than  the  maximum  lawful  rate  of  in* 
terest. 

2.  Even  if  a  promissory  note  was  usurious, 
yet,  if  this  fact  did  not  appear  on  its  face,  the 
maker,  who  induced  another  to  sign  the  note 
as  surety  in  ignorance  of  the  usury,  and  in  good 
faith  believing  that  the  payment  of  the  note 
was  secured  by  a  bill  of  sale  to  personalty 
which  the  maker  had  executed,  was  estopped 
from  setting  up  the  usury  in  defense  to  an  ac- 
tion of  trover  brought  bv  the  surety  for  the  per- 
sonalty after  he  had  paid  off  the  note  and  tak- 
en an  assignment  of  the  same  and  of  the  bill  of 
sale. 

3.  Nor  could  the  defendant,  in  such  a  case^ 
for  the  purpose  of  defeating  the  plaintiff's  ac- 
tion, set  up  as  outstanding  title  a  duly-recorded 
bill  of  sale  which  the  defendant  had  executed  to 
a  third  person  after  making  the  bill  of  sale 
relied  on  by  the  plaintiff,  which  was  not  so 
recorded. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A«  B. 
Calhoun,  Judge. 

Action  by  J.  A.  Campbell  against  W.  A. 
Morgan.  From  the  Judgment,  plaintiff  brings 
error,  and  defendant  assigns  cross  error. 
Affirmed  on  cross  bill  and  reversed  on  main 
bill  of  exceptions. 

Tompkins  &  Alston,  for  plaintiff  In  error. 
John  C.  Beed,  for  defendant  in  error. 

LEWIS,  J.  Campbell  brought  bail  trover 
against  Morgan  in  the  city  court  of  Atlanta. 
The  case  was  submitted  to  the  Judge  upon 
snbatantially  the  following  agreed  statement 


of  facts:    Hardaway  held  three  notes  dateiJ 

August  16,  1897,  signed  by  one  Morgan,  paya- 
ble to  the  order  of  Hardaway,— one  for  $100, 
due  GO  days  after  date;  one  for  $100,  due  90 
days  after  date;   one  for  $125,  due  120  days 
after  date.    Hardaway  applied  to  one  Jack- 
son for  a  loan,  and  offered  him  these  notes 
made  by  Morgan,  but  Jackson  refused  to  dis- 
count them.    Hardaway  than  asked  him  if 
he  would  discount  the  notes  in  case  they 
were    indorsed    by   Campbell,    the   plaintiff. 
Jackson  agreed  to  do  so.    Campbell  indorsed 
the  notes,  and  Jackson  let  Hardaway  have 
thereon  $275.    At  the  same  time  a  bill  of 
sale  from  Morgan  to  Jackson  of  the  personal 
property   herein   involved  was   delivered  to 
Jackson  in  order  to  secure  the  notes.    Camp- 
bell, the  plaintiff,  did  not  know  at  what  price 
the  notes  were  sold,  to  whom  they  were  sold, 
and  did  not  know  who  held  the  same,  until 
about  the  time  the  first  note  became  due, 
when  he  was  informed  who  held  the  notes, 
but  not  what  had  been  paid  for  the  same. 
Campbell  called  upon  Morgan  and  asked  him 
to  pay  each  of  said  notes  as  they  became  due. 
Morgan  told  Campbell  that  he  (Morgan)  did 
not  have  the  money  to  pay  off  the  notes,  and 
asked  Campbell  to  pay  the  same;   and,  upon 
Campbell  paying  same,  Morgan  stated  that  he 
would  pay  back  to  Campbell  the  money  so  ex- 
pended.    In  pursuance  of  this  request  of  Mor- 
gan, Campbell  paid  to  Jackson  the  sum  of 
$325,  the  full  face  of  the  notes,  without  knowl- 
edge of  what  sum  had  been  paid  for  the  notes 
by  Jackson.    The  three  notes  were  introdu- 
ced in  evidence,   indorsed  on  the  back  by 
*'J.  A.  Campbell,  Scty.,"  and  transferred  to 
J.    A.    Campbell    by    Jackson    as    follows: 
"Without  recourse,  this  note  is  transferred 
to  J.  A.  Campbell,  for  value  received."    The 
bill  of  sale  was  also  introduced  in  evidence. 
It  was  made  for  the  purpose  of  securing  the 
payment  of  these  notes,  under  section  1969 
et  seg.  of  the  Code  of  18S2,  and  in  accordance 
with  the  act  of  the  legislature  approved  De- 
cember 17,  1894.    It  was  properly  sigrned  by 
Morgan,  legally  attested,  and  was  filed  for 
record  on  December  24,  1897,  and  recorded 
on  January  3,  189a    On  September  16,  1897, 
Jackson  transferred  to  Campbell,  in  writing, 
the  bill  of  sale.    Jackson  swore  upon  the  trial 
that  he  took  the  notes  which  were  secured  by 
the  bin  of  sale  from  Morgan  to  himself,  and 
transferred  by  himself  to  Campbell,  in  the 
regular  course  of  business,— discounted  them 
as  commercial  paper,  that  they  were  repre- 
sented to  him  as  such;  that  he  took  the  bill 
of  sale,  and  upon  payment  of  the  notes  by 
Campbell,  the  security,  transferred  the  bill 
of  sale  to  Campbell,  the  plaintiff  in  this  case. 
Defendant  then  introduced  B.  P.  Bush,  who 
was  surety  upon  defendant's  bond  in  the  bail- 
trover  action.    Bush   testified   that   Morgan 
had  executed  to  him  a  bill  of  sale  upon  the 
property  described  in  the  petition,  and  in  the 
bond  which  be  had  signed,  for  a  valuable  con- 
sideration, and  which  was  taken  without  no- 
tice of  the  outstanding  title  claimed  by  plain- 
tiff in  this  case,  and  that  his  bill  of  sale  waa 
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reoorded  prior  to  the  date  of  recording  the 
bill  of  sale  nnder  which  Campbell,  the  plain- 
tiff, claims.  Tliis  evidence  was  objected  to 
by  plaintiff  aa  being  irrelevant  and  immate- 
rial, in  that  the  outstanding  title  could  not  be 
pleaded  or  shown  by  the  defendant,  Morgan, 
to  defeat  a  bill  of  sale  which  he  had  previous- 
ly executed,  and  in  which  bill  of  sale  he  had 
warranted  the  title  to  the  property  attempted 
to  be  sold  or  conveyed;  that  Morgan  was 
estopped  to  defeat  the  title  which  he  had 
conveyed  in  the  bill  of  sale,  which  contained 
his  warranty,  and  which  had  previously  been 
Introduced  by  the  plaintiff  in  this  cause,  by 
showing  an  adverse  title  created  by  himself. 
This  objection  was  overruled.  The  bill  of 
sale  from  Morgan  to  Bush  was  then  admitted 
in  evidence.  The  court  rendered  a  judgment 
deciding  that  the  defendant  Morgan,  could 
not  set  up  the  outstanding  title  of  Bush  In 
his  defense,  and  that  the  defendant  Is  estop- 
ped to  plead  usury  as  against  Campbell,  hold- 
ing the  notes;  but  he  ruled  that  the  evidence 
showed  that  the  bill  of  sale  under  which 
plaintiff  claimed  was  void  for  usury,  and 
that  the  plaintiff  could  not  bring  this  kind  of 
action  (that  is,  trover),  as  he  had  no  title; 
and  that  his  action  therefore  -  failed.  Plain- 
tiff in  error  in  his  bill  of  exceptions  assigns 
error  upon  the  admission  of  the  evidence  of 
Bush  and  of  the  bill  of  sale  from  Morgan  to 
Bush,  and  also  assigns  as  error  the  judgment 
of  the  court  finding  against  the  plaintiff,  for 
the  reason  that  the  same  was  contrary  to 
law  and  the  evidence,  and  becaase  the  defend- 
ant Morgan  was  estoi^ed  by  his  acts  from 
pleading  usury  against  CampbeH;  was  estop- 
ped by  the  warranty  in  his  bill  of  sale  from 
setting  up  an  outstanding  title  previously  or 
subsequently  made  to  the  property  which  is 
the  subject-matter  of  this  suit.  There  was  a 
cross  bill  of  exceptions  filed  by  counsel  for 
defendant  in  error,  alleging  error  in  the  fol- 
lowing ruling  of  the  court:  In  holding  that 
Morgan  could  not  set  up  the  outstanding  title 
of  Bush  in  his  defense,— and  further  error  in 
holding  that  the  defendant,  Morgan,  was  es- 
topped to  plead  usury  as  against  Campbell, 
the  holder  of  the  note. 

I,  2.  We  do  not  think  that  under  the  evl- 
ience  in  this  case  the  court  was  authorized 
lO  draw  the  inference  that  any  usury  had 
been  established  either  In  the  notes  or  in 
the  bill  of  sale  given  to  secure  the  same, 
(vhlch  is  the  foundation  of  this  action  of 
m>ver.  It  seems  that  Hardaway  held  the 
Qotes  of  Morgan,  which  were  unsecured  then 
by  bill  of  sale.  What  the  consideration  of 
those  notes  was,  does  not  appear  from  the 
evidence,— whether  Morgan  gave  them  as  a 
mere  matter  of  accommodation  to  Harda- 
way, or  whether  he  gave  them  for  the  pay- 
ment of  a  debt  he  was  due  Hardaway. 
Therefore  there  is  an  utter  failure  of  proof 
to  show  that  any  usurious  consideration  ever 
entered  into  these  notes  in  the  transaction 
between  the  maker  and  the  payee  thereof. 
Hardaway  applied  to  Jackson  for  a  loan,  and 
offered  him  these  notes,  we  presume,  as  col- 


lateral secmlty.  Jackson  refused  to  accept 
them.  Hardaway  then  offered  to  have  them 
Indorsed  by  Campbell,  the  plaintiff  in  this 
case,  whereupon  Jackson  agreed  to  discount 
them,  and  bought  them  in  at  |275.  At  the 
same  time  Morgan  gave  to  Jackson  a  bill  of 
sale  of  the  property  herein  sued  for,  for  the 
purpose  of  securing  the  notes.  There  is  no 
contradiction  of  Jackson's  testimony  that  he 
took  the  notes  in  the  regular  course  of  busi- 
ness, discounted  them  as  commercial  p&pet, 
and  had  no  reason  to  believe  that  they  were 
not  commercial  paper,  as  they  were  repre- 
sented to  him  as  such.  He  took  the  bill  of 
sale,  and  upon  payment  of  the  notes  by 
Campbell,  the  security,  transferred  the  same 
to  him.  The  fact  that  Jackson  was  dealing 
in  commercial  paper,  and  bought  these  notes 
up  at  a  discount,  so  that  he  paid  for  them 
less  than  their  face  value,  does  not  render 
the  transaction  at  all  usurious.  But,  even 
conceding  that  these  notes  were  usurious,  yet 
this  fact  did  hot  appear  upon  their  face. 
The  plaintiff  was  induced  to  sign  the  same  as 
security  in  utter  Ignorance  of  any  taint  of 
usury,  and  In  good  faith  believing  that  the 
payment  of  the  notes  was  secured  by  bill 
of  sale  to  the  personalty  which  Morgan  had 
made.  When  the  notes  fell  due,  plaintiff 
tried  to  get  Morgan  to  pay  them  off;  and 
Morgan's  reply  was  a  request  that  plaintiff 
pay  them  off  as  they  matured,  and  that  he 
would  reimburse  plaintiff  for  his  expenses  in 
so  doing.  This  conduct  on  the  part  of  the 
maker  clearly  estops  him  from  impeaching  the 
validity  of  his  title  on  the  ground  of  usury. 
To  allow  such  a  defense  would  be  giving  the 
debtor  the  privilege  of  taking  advantage  of 
his  own  fraud  perpetrated  upon  his  creditor. 
If  Campbell,  before  he  paid  the  money  appear- 
ing due  upon  the  face  of  these  notes,  had  dis- 
covered that  they  were  tainted  with  usury,  he 
would  have  been  discharged  from  all  liability 
thereon.  This  was  decided  in  the  caae  of 
Prather  v.  Smith,  101  Ga.  283,  28  S.  B.  857, 
where  it  was  held:  "A  waiver  of  a  home- 
stead and  exemption  right,  even  though  such 
right  be  Inchoate  only,  is  valid  and  will  be 
binding  upon  the  person  making  the  waiver 
when  the  right  becomes  complete.  Such  a 
waiver  is,  however,  void  if  embraced  in  a 
promissory  note  infected  with  usury,  and  a 
surety  thereon  signing  in  ignorance  of  the 
usury  will  be  discharged."  The  decisions  re- 
lied on  by  counsel  for  defendant  in  error 
have  no  application  to  the  facts  in  this  case. 
For  instance,  in  Beach  v.  Lattner,  101  Qa. 
957.  (Syl.,  pt.  2),  28  S.  B.  110,  it  was  decided: 
"A  grantee  in  a  security  deed  tainted  with 
usury  cannot,  as  against  the  maker  there<^, 
convey  a  good  tltie,  even  to  a  person  who 
takes  bona  fide,  before  maturity,  for  value, 
and  without  notice  of  the  fact  of  usury." 
To  the  same  effect,  see  Angler  v.  Smith,  101 
Ga.  844,  28  S.  E.  167.  But  In  none  of  these 
cases  does  it  appear  that  an  hmocent  party 
was  induced  to  purchase  the  note,  or  the  prop- 
erty covered  by  the  deed  tainted  with  usury, 
by  the  representations  and  at  the  request  of 
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the  maker  thezeot  Nearer  allied  to  the 
facts  in  this  case  is  the  principle  decided  in 
Polhill  T.  Brown,  Bi  Ga.  338.  339  (Syl.,  pt  3), 
10  S.  B.  821,  where  it  was  held:  "Whatever 
usury  may  have  been  in  the  contract  under 
which  defendant  had  formerly  conveyed  the 
land  to  one  to  secure  a  debt  could  not  affect 
a  deed  which  defendant  procured  this  one  to 
make  to  plaintiff  to  indemnify  him  for  stand- 
ing  security  for  defendant  upon  a  note  to  a 
fourth  person  for  borrowed  money."  See, 
also.  Lay  v.  Seago,  47  Ga.  8%  83,  where  it  is 
held:  **U  a  surety  on  a  contract  originally 
usurious  pays  it,  and  in  payment  includes 
the  usury,  he  is  entitled  to  recover  it  of  his 
principal,  unless  previous  to  the  payment  he 
had  notice  of  the  intention  of  the  principal 
to  resist  the  usury."  A  case  more  directly 
in  point,  and  the  principle  in  which  neces- 
sarily controls  the  present  one,  is  Henry  t. 
McAllister,  99  Ga.  057,  26  S.  E.  469.  There 
it  appeared:  That  the  deed  was  tainted  with 
usury,  it  being  given  as  security  for  a  usurious 
note.  That  the  usury  did  not  appear  upon 
the  face  of  the  papers.  The  maker  of  the 
note  and  deed  appealed  to  a  third  person  to 
purchase  the  note,  representing  to  him  that 
the  deed  was  valid  and  all  right  It  was  held 
in  that  case  that  the  maker  of  the  usurious 
deed  was,  as  against  the  rights  of  such  a 
purchaser,  estopped  from  setting  up  usury  In 
the  transaction. 

8.  Complaint  is  made  in  the  cross  bill  of 
exceptions  that  the  court  erred  in  ruling  that 
the  defendant,  Morgan,  could  not  set  up  the 
outstanding  title  of  Bush  in  his  defense;  and 
pUUntlff  in  error,  in  the  main  bill,  likewise 
complains  of  error  In  the  court  admitting  In 
evidence  the  testimony  of  Bush,  and  the  blU 
of  sale  to  the  property  In  dispute  from  Mor- 
gan to  Bush.  It  seems,  however,  that  the 
error  in  admitting  that  evidence  was  cured 
by  the  Judgment  of  the  Judge,  who  held  that 
the  defendant  Morgan  could  not  set  up  the 
outstanding  title  of  Bush  in  his  defense,  and 
that  Morgan  was  estopped  to  plead  usury 
as  against  Campbell,  holding  the  notes.  Bush 
was  no  party  to  the  case.  The  question 
would  have  been  quite  different  if  this  ac- 
tkn  had  been  brought  against  Bush,  and  he 
bad  been  in  possession  of  the  property,  claim- 
ing under  this  title.  But  the  plaintiff  brings 
his  suit  against  Morgan,  the  grantor  from 
whom  he  derived  title,  which  he  has  made 
the  basis  of  his  action  of  trover.  We  think 
the  principle  announced  in  Hall  v.  Davis,  73 
Ga.  101,  controls  this  question.  It  was  there 
held:  **The  defendant  was  estopped  by  his 
deed  from  denying  title  to  the  mortgaged 
premises,  and  neither  he,  nor  the  court  at 
his  suggestion,  could  intervene  for  the  pro- 
tection of  the  rights  of  a  third  person  who 
would  not  be  bound  by  a  Judgment  to  which 
he  was  not,  and  could  not  be  made,  a  party." 
See,  also,  authorities  therein  cited.  Judgment 
on  main  bill  of  exceptions  reversed.  On 
eroM  bill*  affirmed.  All  the  Justices  concur- 
ring. 
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(Supreme  Court  of  Georgia.    July  10,  1900.) 

STIPULATION  —  TRIAL  BY   COURT  —  CORPORA- 
TIONS-LIABILITY OF  STOCKHOLDERS- 
SBT-OFF^HARMLBSS  ERROR. 

1.  When  the  parties  on  both  sides  of  a  case 
agree,  in  effect,  that  all  contested  questions 
shall  be  submitted  to  the  jury,  to  be  answered 
by  specific  findings;  that  questions  not  contest- 
ed need  not  be  passed  upon  by  the  jury;  and 
that  upon  their  findings  and  the  undisputed 
facts  tne  judge  may  enter  a  decree,— it  is  not 
erroneous,  but  proper,  for  lilm  to  talce  into  con- 
sideration, BO  far  as  the  same  can  be  legitimate- 
ly gathered  from  the  pleadings  and  evidence, 
all  the  material  facts  concerning  which  the  par- 
ties are  not  at  issuer  and  give  due  effect  thereto 
In  mailing  up  the  decree. 

2.  Shareholders  of  an  insolvent  corporation, 
who  are  indebted  to  It  upon  unpaid  stock  sub- 
scriptions, and  who  are  also  its  creditors,  can- 
not, in  defense  to  an  equitable  proceeding 
brought  by  another  creditor  In  behalf  of  himself 
and  all  the  creditors  of  the  corporation  to  wind 
up  its  affairs,  and.  as  an  incident  thereto,  to 
subject  these  sharenolders  to  liability  upon  such 
stock  subscriptions,  set  off  against  the  amounts 
due  thereon  the  debts  due  to  them  by  the  cor- 
poration. In  such  a  case  "they  must  pay  up 
what  they  owe^  like  other  debtors,  and  then 
get  their  dividends,  like  other  creditors,"  when 
the  court  distributes  the  assets  among  those 
entitled  to  the  same,  (a)  Tlie  present  case  is 
of  the  nature  above  Indicated,  (b)  To  such  a 
case  the  rules  governing  the  right  of  a  stock- 
holder of  a  corporation  to  set  off  a  debt  due 
by  it  to  him  in  defense  to  a  common-law  ac- 
tion brought  to  enforce  an  individual  liability 
for  Its  debts  imposed  npon  him  by  statute  have 
no  application. 

8.  An  error  of  calculation  which  the  court 
committed  in  the  present  case  is  cured  by  an 
appropriate  direction. 

(Syllabus  by  the  OonrL) 

Error  from  superior  conrt,  Carroll  county; 
S.  W.  Harris,  Judge. 

Suit  by  F.  Bertock  ft  Co.  against  the  Wil- 
kinson Paper  Company  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   AfiSrmed. 

Simmons  &  Corrigan,  Sidney  Holdemess. 
and  W.  O.  Hodnett,  for  plaintiffs  in  error. 
Oscar  Reese  and  Robt  Zahner,  for  defend- 
ants in  error. 

LUMPKIN.  P.  J.  The  plaintiffs  below,  F. 
Bertock  &  Co.,  filed  an  equitable  petition 
against  the  Wilkinson  Paper  Company,  a  cor- 
poration, certain  named  individuals  as  its 
stockholders,  and  others,  alleged  to  be  acting 
In  collusion  with  the  ofilcers  of  that  company 
with* a  view  to  hindering,  delaying,  and  de- 
frauding its  creditors.  Petitioners  averred 
that  the  paper  company  was  indebted  to 
them  in  the  sum  of  $1,171.57,  as  was  evi- 
denced by  two  promissory  notes  which  were 
past  due  and  unpaid;  that  it  was  hopelessly 
Insolvent;  and  that,  with  intent  to  defeat  the 
collection  of  their  jUst  debt*  it  had  fraudu- 
lently conveyed  all  its  visible  assets  to  the 
Hutcbeson  Manufacturing  Company,  for  the 
benefit  of  certain  named  persons,  who  held 
mortgages  covering  the  property  so  conveyed. 
These   mortgages    were   attacked   as   being 
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without  consideration,  and  in  fraud  of  peti- 
tioners' rights  in  the  premises.  They  further 
alleged  that  the  stockholders  of  the  paper 
company  named  as  defendants  liad  not  paid 
in  full  their  subscriptions  to  its  capital  stock, 
and  that  accordingly  each  was,  in  equity,  lia- 
ble to  account  to  petitioners  and  other  cred- 
itors for  the  amount  of  his  unpaid  subscrip- 
tion. The  prayers  of  the  petition  were  (1) 
that  judgment  in  favor  of  the  plaintiffs  be 
rendered  against  the  paper  company  for  the 
full  amount  of  their  claim;  (2)  that  a  receiv- 
er be  appointed  to  take  charge  of  the  compa- 
ny's assets  fraudulently  conveyed  by  it  to  the 
Hutcheson  Manufacturing  Company;  (3)  that 
the  stockholders  of  the  paper  company  who 
had  not  paid  in  full  their  stock  subscription 
be  required  to  pay  into  the  hands  of  the  re- 
ceiver the  several  amounts,  respectively,  due 
thereon,  "for  the  benefit  of  the  creditors  of 
said  company,  and  especially  petitioners"; 
(4)  that  the  deed  to  the  Hutcheson  Manufac- 
turing Company  and  the  mortgages  above 
mentioned  be  canceled;  (5)  that  the  receiver 
be  directed  to  sell  the  property  fraudulently 
turned  over  to  that  company,  to  the  end  that 
the  proceeds  thus  realized  might  be  Justly 
and  equitably  distributed  among  creditors  ac- 
cording to  their  respective  rights  as  fixed  by 
final  decree;  and  (6)  that  process  issue,  di- 
rected to  all  the  defendants  named  in  the  pe- 
tition. It  appears  that  at  the  trial  the  con- 
troversy finally  narrowed  down  to  a  contest 
between  the  plaintiffs  and  the  defendants 
who  were  stockholders  of  the  paper  company 
as  to  their  liability  to  account  for  unpaid 
stock  subscriptions,  and  they  bring  the  case 
to  this  court  upon  exceptions  to  a  decree  bas- 
ed upon  a  special  verdict  of  the  Jury  which 
was  adverse  to  them  upon  this  issue. 

1.  The  first  attack  made  upon  this  decree 
is  that  the  trial  court  erred  in  rendering  Judg- 
ment in  favor  of  Bertock  &  Co.  for  the 
amount  due  upon  the  promissory  notes  held 
by  them,  "because  there  was  no  finding  in 
favor  of  the  plaintiffs  and  against  the  Wil- 
Idnson  Paper  Company  in  the  verdict  of  the 
Jury,  and,  without  a  finding  by  the  Jury  in 
favor  of  the  plaintiffs,  the  court  had  no  Juris- 
diction to  render  that  portion  of  the  decree." 
That  there  is  no  merit  in  this  contention  is 
conclusively  established  by  the  following 
facts  which  the  record  before  us  discloses: 
So  far  as  appears,  the  paper  company  inter- 
posed no  defense  to  the  action;  and  none  of 
the  plaintiffs  in  error,  each  of  whom  filed  a 
separate  answer  thereto,  undertook  to  deny 
the  alleged  indebtedness  of  the  company,  or 
to  raise  any  issue  in  regard  thereto.  Fur- 
thermore, at  the  trial  Bertock  &  Co.  introdu- 
ced in  evidence  the  two  promissory  notes 
which  were  the  basis  of  their  claim  against 
the  company,  and  no  attempt  to  meet  and 
overcome  the  prima  facie  case  thus  made  out 
was  essayed  by  the  plaintiffs  in  error,  or  by 
any  one  of  their  co-defendants.  The  decree 
rendered  by  the  court  is  set  forth  in  full  in 
the  bill  of  exceptions,  and  contains  a  recital  to 
tbe  following  effect:    After  argument  had. 


an  agreement  was  entered  Into  between  Hie 

plaintiffs  in  error  and  other  parties  at  inter- 
est that  "all  contested  questions  in  the  case 
should  be  submitted  to  the  Jury  by  the  court, 
in  the  shape  of  written  questions,"  but  "that 
all  other  questions  in  the  case  necessary  to 
an  adjudication  of  the  same  which  were  not 
contested,  and  which  were  outside  the  writ- 
ten questions,  were  conceded,  and  that  the 
Judge  of  said  court  should  decree  upcm  the 
same  without  the  intervention  of  a  Jury." 
The  Wilkinson  Paper  Company  was  repre- 
sented in  open  court,  when  said  agreement 
was  made,  by  its  president  "and  other  ofH- 
cers";  and  it  being  by  them  conceded  "as  an 
admission  binding  not  only  upon  the  com- 
pany, but  also  upon"  themselves,  as  defend- 
ants, individually,  that  there  was  no  con- 
test over  plaintiffs'  demand  against  the  Wil- 
kinson Paper  Company,  *'or  over  certain  oth- 
er specified  matters,  the  court,  in  pursu- 
ance of  said  agreement,  submitted"  to  the 
Jury  the  questions  really  at  Issue.  These 
questions,  the  bill  of  exceptions  states,  are 
correctly  set  forth  in  the  decree.  None  of 
them  remotely  referred  to  the  plaintiffs' 
claim  against  the  paper  company,  notwith- 
standing they  were  framed  under  the  follow- 
ing circumstances:  "The  defense  submitted 
such  questions  as  they  desired  to  have  the 
Jury  pass  upon.  The  plaintiffs  also  submit- 
ted such  questions  as  they  desired  to  have 
the  Jury  pass  upon.  The  court  revised  the 
questions  submitted  by  both  sides,  and  chan- 
ged and  altered"  the  same  "to  meet  the  views 
of  the  court  and  counsel  of  both  sides,"  after 
which  revision  they  were  reduced  to  writing 
and  duly  passed  upon  by  the  Jury.  It  is  to 
be  noted  in  this  connection  that,  as  presented 
to  the  trial  Judge  for  verification,  the  bill  of 
exceptions  contained  various  recitals  as  to 
what  transpired  at  the  hearing  at  variance 
with  those  above  referred  to  as  appearing  in 
the  decree  of  the  court  with  regard  to  the 
agreement  between  the  parties;  but  before 
certifying  the  bill  of  exceptions,  his  honor 
eliminated  all  confiict  in  this  respect  by  strik- 
ing therefrom  all  statements  not  in  harmony 
with  those  set  forth  in  his  decree,  being  un- 
willing, evidently,  to  adopt  as  true  counsel's 
version  as  to  what  was  conceded  by  their 
clients.  In  view  of  this  fact,  it  is  somewhat 
remarkable  that  counsel  pressed  before  this 
court  their  contention  that  the  trial  Judge  im- 
properly rendered  Judgment  against  the  pa- 
per company,  yet,  as  they  have  seen  fit  to  do 
so,  we  deal  with  the  point,  and  announce  as 
our  conclusion  thereon  the  ruling  made  In 
the  first  headnote. 

2.  It  appeared  from  evidence  Introduced  in 
behalf  of  the  defense  that,  prior  to  the  in- 
stitution of  the  plaintiffs'  action,  M.  R.  Wilk- 
inson and  E.  P.  McBurney,  the  principal 
stockholders  of  the  paper  company,  had  ad- 
vanced out  of  their  individual  means  large 
sums  of  money  with  which  to  pay  off  and 
discharge  various  claims  against  that  com- 
pany which  were  being  pressed  by  Its  cred- 
itors, and  in  this  manner  it  bad  become  laige* 
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Ij  indebted  to  them.  In  one  instance  suit 
bad  been  commenced  against  the  company, 
and  payment  was  made  to  prevent  a  judg- 
ment being  rendered  against  it  Some  of 
these  claims  were  based  on  promissory  notes 
of  the  company,  many  of  which  had  been  in- 
dorsed by  McBuruey,  and  others  of  which 
bore  the  personal  indorsement  of  Wilkinson. 
In  the  aggregate,  the  sums  of  money  each 
had  thus  expended  In  behalf  of  the  com- 
pany far  exceeded  the  amount  of  his  unpaid 
stock  subscription.  They  accordingly  sought 
to  defeat  any  recovery  against  them  In  the 
present  action  on  the  ground  that,  as  accounts 
stood  betweeu  themselves  and  the  paper  com- 
pany, it  was  really  largely  their  debtor.  The 
question  squarely  presented,  therefore,  is 
whether  or  not,  as  against  Bertock  &  Co.  or 
other  creditors  of  the  corporation,  Wilkin- 
son and  McBurney  were  at  liberty  to  plead 
as  a  set-off  their  Just  demands  against  the 
paper  company.  The  reply  to  this  question 
Is  to  be  found  in  the  following  extracts  taken 
from  Judge  Thompson*s  admirable  work  on 
the  Law  of  Corporations  (volume  3,  S§  3785- 
3787):  "As  a  corporation  is  a  distinct  person 
in  law  from  each  of  its  members,  and  as  it 
may  sue  one  of  its  members  and  be  sued  by 
him,  the  same  as  one  natural  person  may  sue 
another  and  be  sued  by  him,  it  follows  that 
in  any  action  by  a  corporation  against  one  of 
its  stockholders,  while  the  corporation  is  a 
going  concern,  the  stockholder  has  the  same 
right  to  set  off  any  debt  which  may  be  due 
to  him  from  the  corporation  which  he  would 
have  if  sued  by  a  natural  person.  And  the 
same  rulps  govern  in  determining  whether 
the  right  of  set-off  exists  which  governs  in 
ordinary  actions.  A  leading  one  of  these 
rules  is  that  no  debts  can  be  set  off  against 
each  other  which  are  not  mutual.  But  the 
right  of  set-off  resembles,  in  one  respect,  the 
right  of  rescission  for  fraud.  It  ceases  as 
soon  as  the  corporation  becomes  insolvent 
The  stockholder  cannot,  in  a  proceeding 
againfit  him  by  or  on  behalf  of  a  creditor  or 
creditors,  set  off  a  debt  due  to  him  by  the 
corporation.  Where  there  is  a  general  wind- 
ing-up proceeding,  either  by  means  of  a  re- 
ciiver  or  liquidator  appointed  under  a  statute 
ouch  aa  the  ♦  ♦  •  late  federal  bank- 
ruptcy act  or  a  state  insolvency  law,  no  right 
of  set-off  exists  in  favor  of  the  shareholder, 
since  to  allow  such  a  right  would  be  to  allow 
a  preference  to  the  shareholders  over  other 
creditors.  On  the  contrary,  they  must  pay 
up  what  they  owe,  like  other  debtors,  and 
then  get  their  dividends,  like  other  creditors. 
The  first  reason  generally  given  for  the  rule 
denying  the  right  of  set-off  after  a  corpora- 
tion has  become  insolvent  Is  the  theoretical 
reason  which  often  operates  to  deny  the  right 
of  set-off  in  courts  of  law,  which  is  that  there 
can  be  no  set-off  unless  the  debts  are  mutual 
and  in  the  same  right  Briefly  explained, 
the  meaning  is  that  when  the  assets  have 
been  Impressed  with  the  quality  of  a  trust 
fund  for  the  equal  benefit  of  all  the  creditors, 
their  custodian,  whether  the  corporation.  Its 


directors,  a  receiver,  assignee,  or  other  liqui- 
dator, holds  them,  not  hi  the  right  of  the 
corporation  against  which  the  set-off  is  claim- 
ed, but  in  right  of  the  creditors."  Accord- 
ingly, this  rule  obtains  as  against  a  stock- 
holder who  is  at  once  both  a  debtor  and  a 
creditor  of  a  corporation,  when  his  "liability 
is  for  moneys  due  on  account  of  stock  held 
by  him  which  has  not  been  fully  paid.  Such 
a  debt,  as  we  have  seen,  is  deemed  in  equity 
a  part  of  the  capital  stock  of  the  company, 
and  is  a  trust  fund  to  be  devoted  to  the  pay- 
ment  of  all  its  creditors;  and  hence,  while 
the  company,  as  long  as  it  continues  a  going 
concern,  may  call  It  In,  and  the  stockholder, 
without  doubt  set  off  against  it  any  demand 
he  may  have  against  the  company,  yet  when 
the  company  becomes  insolvent  and  there  is 
not  enough  to  satisfy  all  its  creditors,  this 
trust  fund  manifestly  cannot  be  appropriated 
by  a  creditor  who  is  a  stockholder  to  the  ex- 
clusive payment  of  his  own  claim.  Substan- 
tially the  same  reasons  are  held  in  the  Eng- 
lish courts  of  equity.  The  winding-up  acts 
of  that  country  are  framed  on  the  idea  of 
doing  Justice  to  creditors  by  allowing  them  to 
share  pari  passu.  By  allowing  the  right  of 
set-off  to  a  shareholder  who  is  a  creditor,  he 
thereby  obtains  a  preference  over  other  cred- 
itors. «  «  •  The  disallowance  of  the 
right  of  set-off  does  the  shareholder  no  in- 
justice, because,  if  the  company  is  insolvent, 
he  will  share  pari  passu  with  other  cred- 
itors, whereas,  if  there  is  enough  to  pay  all 
the  debts  in  full,  of  course  his  debt  will  be 
paid  among  the  rest  and  the  right  of  set-off 
will  not  be  wanted,  to  do  Justice  between  him 
and  the  other  shareholders."  It  Is  worthy 
of  note  that  Judge  Thompson,  before  dismiss- 
ing the  subject  adds:  '* Where  the  object  of 
the  proceeding  is  to  sequester  what  remains 
unpaid  by  the  stockholder  to  the  corporation 
upon  his  share  subscription,  and  there  are  no 
other  creditors,  then  no  reason  exists  why  he 
should  not  be  exonerated  to  the  extent  of 
his  demand  against  the  corporation."  Id.  I 
3788,  citing  McAvity  v.  Paper  Co.,  82  Me. 
504,  20  Atl.  82,  wherein  the  contest  was  whol- 
ly between  the  plaintiff  and  fellow  stock- 
holders, who  were  represented  by  an  assignee 
That  is  to  say,  it  is  evidently  Just  to  allow 
such  a  set-off  so  long  as  the  rights  of  credit- 
ors will  not  be  thereby  prejudiced.  For  illus- 
tration, when,  as  in  Stinson  v.  Williams,  36  Ga. 
170,  a  single  creditor  of  a  corporation,  with- 
out regard  to  its  solvency  or  to  the  rights  of 
other  creditors,  seeks  through  the  aid  of  a 
court  of  equity  to  subject  to  the  payment  of 
his  daim  equitable  assets  of  the  corporation 
which  cannot  be  reached  by  the  legal  process 
of  garnishment  he  necessarily  predicates  his 
action  upon  the  ground  that,  as  a  creditor 
of  the  corporation,  he  is  entitled  to  enforce 
against  a  stockholder  its  legal  or  equitable 
rights  in  the  premises,— not  upon  the  idea 
that  unpaid  stock  subscriptions  constitute  a 
trust  fund  to  be  equitably  distributed  among 
all  creditors,  for  he  proceeds  in  behalf  of  him- 
self alone,  with  a  view  to  reaping  all  the 
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benefits  sought,  to  the  entire  ezdusion  of 
every  one  else.  It  follows,  of  course,  that 
there  would,  In  that  sort  of  a  case,  be  no 
equity  In  depriving  the  shareholder  of  the 
benefit  of  any  of  his  defenses  as  against  the 
corporation  Itself.  Indeed,  the  only  theory 
upon  which,  as  to  the  corporation  Itself,  a 
proceeding  can  be  maintained,  says  the  em- 
inent writer  Just  referred  to,  in  section  d481 
of  the  volume  above  cited.  Is  that  a  "cred- 
itor who  has  exhausted  his  remedy  at  law, 
and  who  seeks  the  aid  of  equity,  is  not  bound 
to  proceed  in  behalf  of  other  creditors,  and 
to  shake  the  tree  In  order  that  they  may 
come  in  and  help  him  pick  up  the  fruit"; 
and  he  has  nothing  to  do  with  adjusting  the 
equities  among  the  stockholders,  but  that, 
having  exhausted  his  remedies  at  law,  he 
is  entitled  to  the  aid  of  equity  to  discover  and 
subject  to  the  payment  of  his  debt  any  as- 
sets of  the  corporation,  wherever  he  can  find 
them,— whether  in  the  possession  of  a  stock- 
holder or  elsewhere.  While  very  properly 
permitted  to  bring  an  action  of  this  character, 
it  does  not  follow  that  such  creditor  will  at 
all  events  be  granted  the  relief  he  seeks.  On 
the  contrary,  "a  court  of  equity  will  not  allow 
a  single  creditor  to  proceed  where  it  ap- 
pears (1)  that  there  are  other  creditors,  and 
(2)  that  there  is  not  enough  for  all,— in  other 
words,  that  the  particular  creditor  is  en- 
deavoring to  use  a  court  of  equity  as  the  in- 
strument of  getting  an  advantage  over  other 
creditors  who  stand  equal  with  him  in  right*' 
3  Thomp.  Corp.  {  34S2.  "The  general  rule 
is  that  a  creditor  who  proceeds  in  chancery 
to  subject  the  liability  of  the  shareholders 
of  an  insolvent  corporation  must  bring  his 
bill  on  behalf  of  all  other  creditors  who  may 
come  in  and  establish  their  debts  according 
to  the  course  of  a  court  of  chancery.  Whilst 
liens  and  legal  priorities  are  preserved,  he 
does  not  obtain  a  preference  over  other  cred- 
itors by  the  filing  of  such  a  bill,  but  the  prop- 
erty of  the  corporation,  or  the  sums  due  from 
other  shareholders  in  respect  to  their  individ- 
ual liability,  are  sequestered  for  the  ratable 
benefit  of  all  the  creditors."      Id.  {  9183. 

It  Is  not  difficult  to  properly  classify  the 
present  proceeding.  As  will  have  been  per- 
ceived from  the  foregoing  preliminary  state- 
ment of  facts,  the  obvious  purpose  of  the  pe- 
tition filed  by  Bertock  &  Co.  was  to  bring 
about  a  speedy  and  equitable  winding  up  of 
the  affairs  of  the  paper  company.  They  al- 
leged it  was  hopelessly  insolvent,  and  this 
was  proved  upon  the  hearing.  They  prayed 
for  the  appointment  of  a  receiver  to  take 
charge  of  all  its  assets,  and  that  he  be  em- 
powered and  directed  to  convert  the  same 
Into  cash,  to  the  end  that  there  might  be  an 
equitable  distribution  of  the  proceeds  among 
all  Its  creditors.  In  so  far  as  their  petition 
sought  to  hold  the  stockholders  of  the  corpo- 
ration individually  liable  for  unpaid  stock 
subscriptions,  they,  in  direct  and  unequivocal 
terms,  stated  their  object  to  be  to  thus  reach 
a  trust  fund  to  be  paid  into  the  hands  of  the 
receiver  **for  the  benefit  of  the  creditors  of 


said   company,   and  especially   petitioners." 
TherefCN^e,  while,  perhaps  pardonably,  diiefly 
concerned  as  to  their  own  protection,  they 
at  the  same  thne  recognisEed  to  the  fullest  ex- 
tent the  right  of  other  creditors  to  share  in 
the  fruits  of  the  litigation.     Furthermore, 
the  plainliffs  averred  in  their  petition  that 
they  had  therein  "disclosed  the  names  of  the 
creditors  or  alleged  creditors  of  defendants, 
so  far  as  [was]  within  the  knowledge  of  pe- 
titioners or  their  power  of  ascertaining,"  and 
it  appears  that  at  the  hearing  all  creditors 
concerned  In  the  controversy  were  properly 
before  the  court.    Upon  the  argument  here, 
counsel  for  the  plaintiffs  in  error  sought  to 
draw  an  analogy  between  the  present  action 
and  that  class  of  cases  in  which  a  creditor 
of  an  insolvent  corporation,  basing  his  right 
to  recover  upon  a  statute  imposing  upon  each 
of  its  stockholders  a  limited  individual  lia- 
bility for  its  debts,  brings  a  common-law  ac^ 
tion  against  one  or  more  of  them  to  enforce 
such  statutory  liability.     In  this  connection 
the  cases  of  Lane  v.  Harris,  16  Ga.  217,  Rob- 
inson V.  Bank.  18  Ga.  65,  and  Jones  v.  Wilt- 
berger,  42  Ga.  675,  were  cited  in  support  of 
the  proposition   that   where   a  stockholder, 
prior  to  the  filing  of  a  suit  against  him,  had 
voluntarily  discharged  debts  of  the  corpora- 
tion equal  in  amount  to  his  statutory  liabil- 
ity, he  could  not  be  compelled  to  pay  any- 
thing more  at   the  instance   of  a  creditor 
whose  claim  remained  unsatisfied.    The  case 
of  Boyd  V.  Hall,  56  Ga.  563,  wherein  it  was 
ruled  that  "a  bona  fide  judgment  debt  of  a 
stockholder  against  the  company  in  which 
he  holds  stock  may  be  set  off  by  him  in  eq- 
uity against  a  suit  to  make  him  individually 
liable  In  proportion  to  his  stock,"  was  also 
relied  on.    None  of  these  cases,  oT  others  on 
the  same  line  which  might  be  cited,^'<Wi.  how- 
ever, properly  be  considered  as  hav.ig  any 
bearing  whatever  on  the  question    iow  in 
hand.    The  decision  in  each  was  predicated 
upon  what  this  court  deemed  the  profit  con- 
struction of  a  statute  imposing  upon  "Hock- 
holders  a  liability  for  the  debts  of  the  clipo- 
ration,  in  the  event  it  should  itself  be  u^s- 
ble  to  pay  the  same.    In  other  words,  in  eaH 
instance  the  court  undertook  to  construe  a* 
act  of  the  general  assembly,  determine   its 
true  intent  and  meaning,  and  then  g^ve  ef- 
fect to  the  legislative  wlU  with  reference  to 
its  subject-matter.    Whether  or  not  a  correct 
interpretation  of  these  several  statutes  was 
arrived  at,  it  is  not  now  pertinent  to  Inquire. 
On  the  contrary,  it  is  only  necessary  to  con- 
trast the  case  at  bar—an  equitable  proceeding; 
to  marshal  and  administer  the  assets  of  an 
insolvent  corporation— with   those  In   which 
the  rulings  relied  on  were  announced.    It  Is 
not,  in  the  present  case,  contended  that  the 
stockholders  of  the  paper  company  were,  un- 
der the  terms  of  its  charter,  individnally  lia- 
ble for  one  dollar  of  the  company's  debts. 
Its  charter  is  not  in  the  record  before  us,  but 
presumably  It  was  such  as  is  usually  granted 
to  ordinary  private  mercantile  or  manufac- 
turing Concerns,  and  imposed  upon  its  stock- 
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hxMen  no  statutory  IndlTldaal  liability  lor 
its  debts.  Certain  It  Is  that  Bertock  &  Co. 
did  not  attempt  to  sbow  any  such  liability, 
or  to  recover  anything  upon  the  theoiy  tbat 
the  plaintiffs  In  error  were  under  any  duty 
whatever  to  pay,  In  whole  or  in  part,  the 
company's  debts.  Their  debts,  and  their 
debts  alone,  were  they  called  upon  to  pay,— 
debts  which  constituted  a  portion  of  the  as- 
sets of  an  insolvent  corporation,  and  were 
ther^ore  impressed  with  a  trust  raised  by 
law  for  the  equal  protection  and  benefit  of 
aU  Its  creditors.  Civ.  Code,  S  1886;  RaiUroad 
Co.  v.  McDaniel,  56  Ga.  191;  Turner  v.  In- 
surance Co.,  65  Ga.  649;  Hamilton  v.  Insur- 
ance Co.,  67  Ga.  145,  150;  Beck  v.  Hender- 
son, 76  Ga.  360,  370;  King  v.  SulUvan.  93 
Ga.  621,  626,  20  S.  B.  76.  Our  attention  has 
not  been  called  to  any  statute,  general  or 
special,  wherein  the  legislature  has  expressed 
its  will  that,  as  regards  debts  of  this  cbarac^ 
ter,  the  debtor  of  a  corporation  shall  be  left 
undisturbed  and  unmolested,  provided  only 
he  be  also  its  creditor  In  an  equal  or  in  a 
greater  degree.  We  know  of  none.  It  would 
therefore  seem  that  the  familiar  rules  which 
obtain  in  equity  procedure  should  be  held  to 
apply  in  the  present  case,  and  it  results  that 
the  plaintiffs  in  error  were  not  entitled  to  a 
preference  over  another  creditor,  the  justice 
of  whose  claim  they  do  not  even  pretend  to 
dispute,  but  voluntarily  conceded  upon  the 
hearing  below. 

8.  His  honor  of  the  trial  bench  gave  prop- 
er direction  to  the  case  in  this  respect,  and 
undertook  to  prorate  the  proceeds  realized 
from  unpaid  stock  subscriptions  among  Ber- 
tock &  Co.,  Wilkinson,  and  McBumey,  the 
only  creditors  of  the  paper  company  entitled 
to  share  in  this  fund,  according  to  the  amount 
of  its  indebtedness  to  each  of  them,  respec- 
tively. It  appears,  however,  that,  in  calcu- 
lating the  amount  due  upon  the  various 
claims  held  by  Wilkinson  and  McBorney,  the 
court  computed  interest  only  from  the  date 
the  present  action  was  instituted,  whereas 
the  evidence  discloses  that  all  of  these  claims 
had  been  paid  off  by,  and  assigned  to,  one 
or  the  other  of  them  several  months  prior  to 
that  time.  As  direct  exception  is  taken  to 
the  decree  upon  this  ground,  we  have  given 
ai^ropriate  direction  whereby  the  error  thus 
committed  may  be  corrected.  Judgment  af- 
firmed, with  direction.  All  the  Justices  con- 
curring. 

an  Oft.  828) 

OOfRKmjL  et  al.  v.  SIMS  et  al. 

(Supreme  Court  of  Georgia.    July  10,  1900.) 

CORPORATIONS— ACTION   BT   STOCKHOIJ)BRS 
—REQUEST  TO  DIRECTORS. 

As  a  general  proposition,  stockholders  in 
a  corporation  cannot,  in  their  own  nnmes,  in- 
atitote  an  action  against  it,  nor  defend  one 
brought  against  it,  until  a  request  from  them 
to  the  directors  to  institute  or  defend  such  ac- 
tion has  been  made  and  refused,  which  fact 
must  be  alleged  in  either  instance.  Such  alle- 
gation, however,  may  be  omitted  when  the 
corporate  management  is  under  the  control  of 


parties  who,  it  is  alleged,  are  guil^  of  fraud 
or  collusive  conduct  in  refusing  to  bring  or.  to 
defend  the  suit  which  such  stockholders  desire 
sliall  be  instituted  or  defended.  But  in  nei- 
ther of  these  events  can  the  stockholders  insti- 
tute or  defend  an  action  in  the  name  of  the 
corporation.  On  the  contrary,  the  corporation 
must  be  a  party  defendant  to  the  action,  and 
sufficient  allegations  of  the  failure  of  the  cor- 
porate authorities  to  take  action  be  made,  to 
authorize  the  stockholders  to  intervene  in  th^r 
own  name.  Accordingly,  it  Is  held  that  when 
stockholders  intervene  in  a  suit  filed  against 
the  corporation,  and  allege  that,  through  fraud 
and  collusive  conduct,  the  officers  and  directors 
refuse  to  defend  such  suit,  it  is  not  error  to  re- 
fuse to  permit  such  stockholders  to  appear  and 
defend  in  the  name  of  the  corporation,  when 
they  decline  to  proceed  in  their  own  names  as 
stockholders,  in  behalf  of  themselves  and  other 
stockholders  who  may  see  proper  to  join  with 
them  in  defense  of  such  suit 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W..H.  Felton.  Jr.,  Judge. 

Action  between  William  Cornell  and  others 
and  Boif  Sims  and  others.  From  the  Judg- 
ment, Cornell  and  others  bring  error.  Affirm- 
ed. 

Hugh  V.  Washington  and  Olin  J.  Wim- 
berly,  for  plaintiffs  In  error.  Anderson,  An- 
derson &  Grace,  Dessau,  Bartlett  &  Ellis, 
Bacon,  Miller  &  Brunson,  and  Hardeman, 
Davis  ft  Turner,  for  defendants  in  error. 

PBR  CUBIAM.    Judgment  affirmed. 


on  Oa.  vsz* 

MORTON  V.  MAYOB,  ETC.,  OP  MAOON. 

(Supreme  Court  of  Georgia.    July  10,.  1900.) 

UCBNSB-PROHIBITORY  TAX— LOANS  ON  PER- 
SONALTY. 

1.  The  mayor  and  council  of  a  city  have  not,' 
under  a  legislative  grant  of  "authority  to  levy 
and  collect  a  license  tax  •  •  •  upon  all 
persons  exercising  any  profession,  trade  or  call- 
ing within  said  aty,"  the  power  to  impose  upon 
a  useful  and  legitimate  business  a  prohibitory 
tax. 

2.  "Lending  money  on  household  or  kitchen 
furniture  and  wearing  apparel"  is,  if  lawfully 
conducted,  such  a  business,  and  therefore  one 
which  cannot  be  classed  as  injurious  to  the  pub- 
lic, although  some  persons  who  make  loans  on 
such  security  may  be  usurers. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

J.  M.  Morton  was  convicted  of  violating  an 
ordinance  of  the  city  of  Macon.  A  writ  of 
certiorari  was  overruled,  and  he  brings  error. 
Reversed. 

M.  Felton  Hatcher  and  Guerry  &  Hall,  fox 
plaintiff  In  error.  Roland  Gills,  Minter  Wim- 
berly,  and  Robert  Hodges,  SoL  Gen.,  for  de- 
fendant in  error. 


LUMPKIN,  P.  J.  Section  72  of  the  char- 
ter of  Macon  provides:  ''That  the  mayor  and 
council  shall  have  power  to  license,  regulate 
and  control  all  hotels  and  public  houses  with- 
in the  .city;  also,  to  regulate  all  butcher  pens 
and  slaughter  houses  within  the  corporation. 
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and  to  lemore  tlie  same  If  they  shall  become 
nuisances  or  Injurious  to  the  health  of  the  city. 
They  shall  also  hare  power  to  license  drays, 
haclcs  and  other  vehicles  used  for  business 
purposes,  and  to  regulate  the  same.  They 
shall  also  have  full  power  to  regulate  and  con- 
trol all  livery  stables,  pumps,  bar-rooms,  res- 
taurants, places  of  amusement,  telegraph,  tele- 
phone and  electric  companies,  all  gas,  water 
and  railroad  companies  doing  business  or 
seeking  to  do  business  within  said  city."  Sec- 
tion 79  confers  upon  the  mayor  and  council 
•*power  to  levy  and  collect  a  tax  ♦  •  • 
upon  all  persons  exercising  within  the  city 
any  profession,  trade,  calling  or  business  of 
any  nature  whatever."  And  section  84  de- 
clares: "That  said  mayor  and  council  shall 
have  authority  to  levy  and  collect  a  license 
tax  •  ♦  •  upon  all  persons  exercising 
any  profession,  trade  or  calling  in  said  city, 
when  not  prohibited  from  so  doing  by  the 
constitution  and  laws  of  this  state;  to  com- 
pel the  payment  of  the  same;  to  make  all 
suitable  laws  and  regulations  necessary  and 
proper  to  carry  out  the  powers  herein  con- 
ferred, and  to  prescribe  suitable  penalties  for 
the  violation  thereof."  The  tax  ordinance  of 
the  city  for  the  year  1900  imposed  a  tax  of 
^500  upon  "money  lenders,  copartners,  asso- 
ciations, corporations,  or  individuals,  lending 
money  on  household  or  kitchen  furniture  and 
wearing  apparel."  If  further  provided  that 
this  license  tax  should  be  paid  *'by  January  15, 
1900,  or  within  fifteen  days  from  commen- 
cing business,"  and  declared  that  all  persons 
failing  to  comply  with  this  provision  should 
"be  deemed  guilty  of  doing  business  without 
a  license"  and  subject  to  a  prescribed  penalty. 
Morton  was,  in  the  recorder's  court,  convicted 
upon  a  charge  brought  against  him  of  doing 
business  In  violation  of  this  ordinance.  He 
thereupon  sued  out  a  certiorari  to  the  su- 
perior court,  to  the  overruling  of  which  he  ex- 
cepted. At  the  trial  before  the  recorder  it 
was  affirmatively  proved  that  the  tax  in  ques- 
tion was,  in  effect,  prohibitory.  It  also  ap- 
peared that  Morton  and  other  money  lenders 
of  the  class  described  in  the  ordinance  ex- 
acted from  their  customers  exorbitant  and 
usurious  rates  of  interest  Did  the  muni- 
cipal authorities,  under  and  by  virtue  of  the 
above-recited  provisions  of  the  city's  charter, 
and  in  view  of  the  fact  last  mentioned,  have 
power  to  impose  such  a  tax?  As  this  is  the 
main  and  controlling  question  in  the  case,  we 
will  confine  ourselves  to  a  discussion  of  it, 
without  noticing  the  minor  points  presented 
by  the  bill  of  exceptions. 

There  is  a  very  wide  difference  between  a 
power  to  license  an  occupation  with  a  view 
to  regulation,  and  a  power  to  tax  it  for  the 
sole  purpose  of  raising  revenue.  ''A  power 
to  license,  when  specifically  given  in  the  char- 
ter of  a  dty,  is  ♦  ♦  ♦  a  police  power. 
The  exaction  of  license  fees  for  revenue  pur- 
poses is  the  exercise  of  the  power  of  taxa- 
tion." North  Hudson  Co.  Ry.  Co.  v.  City  of 
Hoboken,  41  N.  J.  Law,  71.  As  will  have 
been  perceived,  the  general  assembly,  in  the 


seventy-second  section  of  the  charter  of  Ma- 
con, dealt  expressly  with  the  question  of 
empowering  the  municipal  authorities  to  li- 
cense, regulate,  and  control  occupations  car- 
ried on  within  the  city,  and,  in  so  doing,  speci- 
fically enumerated  the  various  callings  to 
which  their  powers  In  these  respects  should 
apply.  Among  them  we  find  no  menti<Ni  of 
money  lenders.  The  mayor  and  council 
therefore  have  not,  under  this  section,  any 
power  to  exercise  police  supervision  over  the 
business  of  persons  whose  occupation  it  is 
to  lend  money.  Nor  can  the  municipal  au- 
thorities rightly  claim  that  any  such  power 
is  given  them  by  the  provisions  contained  In 
section  84.  The  term  "license  tax,"  as  there- 
in used,  cannot  be  understood  as  expressly 
conferring,  or  even  implying,  a  grant  of  power 
to  regulate  the  professions,  trades,  or  calling 
which  are  by  this  section  made  the  subject- 
matter  of  taxation.  On  the  contrary,  this 
term,  as  here  employed,  has  relation  strictly 
to  the  power  of  taxation,  and  not  to  that  of 
police  regulation.  We  are  further  of  the 
opinion  that  no  right  to  regulate  or  super- 
vise is  derivable  from  the  concluding  provi- 
sions of  this  section,  whereby  the  municipal 
authorities  are  empowered  "to  make  all  suita- 
ble laws  and  regulations  necessary  and  prop- 
er to"  enforce  payment  of  the  tax,  "and  to 
prescribe  suitable  penalties  for  the  violation 
thereof."  To  our  mhids  it  is  clear  that  these 
provisions  cannot  be  tortured  into  a  grant 
of  power  to  regulate  or  to  exercise  police 
supervision  over  the  various  occupations  upon 
which  the  license  taxes  may  be  imposed.  Ob- 
viously, it  was  the  legislative  intent  simply^ 
to  confer  upon  the  mayor  and  council  power 
*^o  compel  the  payment  of  the"  taxes  by 
adopting  such  ordinances  looking  to  that  end 
as  might  be  necessary  and  proper.  Onr 
views  respecting  those  portions  of  the  diarter 
of  Macon  with  which  we  are  now  concerned 
coincide  with  those  expressed  in  the  case  of 
Pretwell  v.  City  of  Troy,  18  Kan.  271,  In 
which  it  was  held  that  power  to  levy  and  col- 
lect a  "license  tax"  on  specified  occupations 
"was  designed  for  purposes  of  revenue,  rather 
than  of  police  regulation."  The  question  be- 
fore us  is  therefore  resolved  into  simply 
this:  Does  a  power  given  by  law  to  a  muni- 
cipal cOTporation  to  tax  a  useful  and  legiti- 
mate business  Include  the  right  of  imposing 
upon  it  a  tax  so  high  as  to  render  it  impossi- 
ble to  pay  the  same  and  carry  on  the  busi- 
ness profitably?  As  the  purpose  of  such  taxa- 
tion is  to  raise  money  for  the  support  of  tbe 
municipal  government,  and  as  the  power  of 
taxing  is  given  exclusively  for  the  accom- 
plishment of  this  needful  purpose,  ordinances 
adopted  in  pursuance  of  this  power  must 
tend  to  effectuate,  and  not  to  defeat,  the  end 
in  view.  Cooley,  Const  Lim.  (6th  Ed.)  240, 
2iL  We  find  the  following  bi  Cooley,  Tax*n 
(2d  Ed.)  597,  508:  "If  a  revenue  authority 
is  what  seems  to  be  conferred,  the  extent 
of  the  tax,  when  not  limited  by  the  grant 
itself,  must  be  understood  to  be  left  to  the 
judgment  and  discretion  of  the  municipal  gar- 
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emment,  to  be  determined  in  the  usual  mode 
in  which  its  legislative  authority  is  exer- 
cised; but  the  grant  of  authority  to  impose 
fees  for  the  purposes  of  revenue  would  not 
warrant  their  being  made  so  heavy  as  to  be 
prohibitory,  thereby  defeating  the  purpose." 
In  13  Am.  &  Eng.  Enc.  Law  it  is,  with  refer- 
ence to  the  imposition  of  license  taxes  on  use- 
ful trades  and  occupations,  laid  down  that  a 
municipality  is  not  ''authorized  to  entirely 
prohibit  the  exercise  of  the  trade  or  occupa- 
Hon  by  any  excessive  license  fee."  See  pages 
532-534,  and  cases  cited  in  notes. 

Under  a  Nebraska  statute  relating  to  cities 
of  the  "second  class,"  the  city  of  Lincoln  was 
authorized  "to  raise  revenue  by  levying  and 
collecting  a  license  tax  on  any  occupation  or 
business  within  the  limits  of  the  city,  and 
regulate  the  same  hy  ordinance."  The  su- 
preme court  of  that  state,  in  the  case  of 
Caldwell  v.  City  of  LincoUi,  19  Neb.  569,  27 
N.  W.  647,  held  that  taxes  imposed  by  virtue 
of  this  act  "must  be  reasonable,  considering 
the  nature  of  the  business,  and  not  so  high 
aa  to  prohibit  the  carrying  on  of  the  busi- 
ness." See,  also,  in  this  connection.  Ex  parte 
Burnett,  30  Ala.  461;  Craig  v.  Burnett,  32 
Ala.  728.  In  the  Kansas  case  cited  above, 
Mr.  Justice  Brewer  plainly  indicated  that  in 
his  opinion  it  was  not  true  "that  a  city  hav- 
ing authority  to  collect  revenue  by  license 
may  impose  any  sum,  however  large,  as  li- 
cense, and  thus,  in  effect,  destroy  certain 
kinds  of  business."  See  18  Kan.  275.  In 
City  of  Lyons  v.  Cooper,  39  Kan.  32i,  18 
Pac.  296,  it  was  expressly  ruled  that,  under 
legislative  authority  to  levy  and  collect  "Just 
and  reasonable"  license  taxes  from  persons 
pursuing  designated  occupations,  "an  ordi- 
nance of  sudi  city  purporting  upon  its  face 
to  be  enacted  for  the  levying  and  collecting 
•of  a  license  tax,  but  which  is  a  clear  and 
palpable  attempt  to  destroy  and  forbid  a  le- 
^timate,  necessary,  and  commendable  busi- 
ness, is  void  and  cannot  be  enforced."  The 
tax  then  under  review  was  held  to  have  been 
laid,  "not  for  revenue,  but  for  destruction," 
4ind  therefore  wholly  unauthorized.  As  all 
taxes  ought  to  be  "Just  and  reasonable,"  we 
do  not  think  the  Kansas  statute,  by  stipulat- 
ing in  express  terms  that  the  license  taxes 
which  it  authorized  the  city  to  impose  should 
be  so,  was  really  more  restrictive  than  an 
-act  which  in  general  terms  merely  gives  the 
power  to  tax.  Chief  Justice  Horton,  in  de- 
nying the  right  of  the  city  to  levy  the  tax 
complained  of,  took  the  ground  that,  even 
where  the  power  embraced  authority  to  both 
regulate  and  tax,  the  city  could  not  make  the 
tax  so  large  as  to  be  prohibitory.  He  said: 
•T?he  grant  of  authority  to  a  mayor  and  city 
council  to  impose  license  fees  for  the  pur- 
poses of  revenue  would  not  warrant  them  to 
l>e  so  heavy  as  to  be  prohibitory,  thereby  de- 
feating the  purposes.  Where  the  grant  is 
not  made  for  revenue  alone,  but  for  regular 
tion  also,  and  the  business  is  one  that  does 
cot  injuriously  affect  the  public  Interests,  or 
lead  to  disorder  or  to  increased  necessity  for 


police  supervision,  like  the  sale  of  intoxicat- 
ing drinks  as  a  beverage,  the  license  fee, 
while  somewhat  within  the  discretion  of  the 
mayor  and  council,  ought  not  to  and  cannot 
be  so  excessive  aa  to  prohibit  or  destroy  a 
business  carried  on  for  necessary  purposes." 
Page  327,  39  Kan.,  and  page  296,  18  Pac. 
On  the  same  line  is  the  case  of  Hirshfleld  v. 
City  of  Dallas,  29  Tex.  App.  242,  15  S.  W. 
124,  wherein  it  was  held  that  a  tax  "laid  for 
the  double  purpose  of  regulation  and  revenue 
must  be  grounded  in  both  the  police  and  tax- 
ing power,  but  the  grant  of  a  power  to  ta± 
will  not  authorize  the  imposition  of  a  burden 
in  its  nature  and  purpose  prohibitory." 
White,  P.  J.,  expressed  the  opinion  that  un- 
der its  broad  charter  power  to  "license,  tax 
and  regulate"  occupations,  '*the  city  was  em- 
powered not  only  to  exact  a  reasonable  li- 
cense fee  and  license  for  the  purpose  of  regu- 
lating the  occupation  under  its  police  power, 
but  to  hnpose,  if  it  desired  to  do  so,  a  reasona- 
ble tax  for  purposes  of  revenue  on  the  pur- 
suit of  the  occupation."  Page  245,  29  Tex. 
App.,  and  page  125, 15  S.  W.  The  word  "rea- 
sonable," twice  used  in  the  clause  Just  quot- 
ed, is  of  the  utmost  significance  in  arriving  at 
its  meaning.  It  is  ttue  that  on  the  same  page 
this  learned  Judge  does  say  that  "some  occu- 
pations are  so  injurious  that  a  tax  prohibit- 
ory entirely  would  be  Justifiable,"  and  the 
same  idea  has  been  advanced  by  Judge  Coo- 
ley.  After  stating  that  license  fees  may  be 
imposed  (1)  for  regulation,  (2)  for  revenue,  (3) 
to  give  monopolies,  and  (4)  for  prohibition, 
and  declaring  that  "the  third  purpose  is  in- 
admissible in  any  free  government,"  he  says: 
"The  fourth  purpose  Is  entirely  admissible  in 
the  case  of  pursuits  or  indulgences  which  in 
their  general  effect  are  believed  to  be  more 
harmful  than  beneficial  to  society,  and  which 
consequently  the  public  interest  requires 
should  be  put  an  end  to.  A  case  of  this  na- 
ture is  that  of  heavy  fees  Imposed  on  the 
keepers  of  implements  of  gaming.  When, 
however,  prohibition  is  the  object,  the  end 
may  generally  be  more  directly  accomplished 
by  legislation  which  in  its  terms  is  prohib- 
itory, than  by  the  circuitous  method  of  im- 
posing a  burden  difllcult  or  impossible  to  be 
borne,  and  the  direct  method  is  consequently 
the  one  usually  adopted."  Cooley,  Tax'n  (2d 
Ed.)  592,  593. 

We  think  the  best  way  to  prohibit  Is  to 
prohibit  But  be  this  as  it  may,  the  charter 
of  Macon  did  not  expressly  confer  any  power 
to  prohibit;  and,  moreover,  even  if  such  a 
power,  relatively  to  injurious  pursuits,  could 
be  inferred  from  its  provisions,  the  business  of 
money  lenders  of  the  particular  class  sought 
to  be  taxed  by  the  ordinance  now  under  con- 
sideration is  not  on  its  face  an  injurious  one, 
but  one  which,  if  carried  on  without  violat- 
ing the  usury  laws,  would  apparently  be  ben- 
eficial to  people  of  small  means.  It  is  to  be 
observed  that  the  tax  is  not  imposed  on 
usurers.  Indeed,  it  is  doubtful  whether  the 
city  could  license  their  unlawful  calling;  for 
it  can  hardly  be  supposed  that  the  leglsla- 
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ture  deliberately  intended  to  authorize  the 
collection  of  taxes  upon  forbidden  pursuits, 
and  thus  give  at  least  a  qualified  sanction  to 
the  carrying  on  of  the  same.  The  fact  that 
some  money  lenders  practiced  usury  cannot 
be  held  to  malse  the  useful  and  legitimate 
business  to  which  the  ordinance  applied  one 
which  should  be  considered  as  per  se  hurt- 
ful. There  is  scarcely  any  calling  which 
unscrupulous  persons  cannot,  if  they  choose, 
carry  on  in  an  unlawful  manner. 

Before  concluding,  it  is  proper  to  remark 
that  the  question  above  discussed  widely  dif- 
fers from  that  which  might  arise  respecting 
the  validity  of  a  tariff  imposed  by  congress 
ostensibly  for  revenue,  but  really  for  pro- 
tection, and  in  effect  prohibitory,  or  upon  the 
constitutionality  of  a  state  statute  professing 
merely  to  tax  a  particular  occupation,  but 
in  fact  designed  to  destroy  it.  We  may,  for 
the  purposes  of  this  case,  grant  to  the  fullest 
extent  the  authority  of  the  lawmaking  pow- 
er of  the  nation  or  of  any  state  to  respective- 
ly enact  laws  of  the  nature  above  indicated 
without  touching  the  question  we  have  here- 
in un'dertaken  to  decide.  Granting  that  the 
general  assembly  of  this  state  might  tax  out 
of  existence  useful  occupations,  and  even 
that  it  might  in  terms  empower  a  dty  so  to 
do,  we  are  perfectly  certain  that  nothing 
of  the  kind  has  been  attempted  in  the  pres- 
ent instance.  The  city  of  Macon  may  tax 
occupations,  but  there  is  nothing  in  its  char- 
ter which  either  expressly  or  by  implication 
authorizes  It  to  directly  suppress  any  legiti- 
mate business,  or  to  indirectly  accomplish 
such  a  result  under  the  guise  of  an  ordinance 
purporting  to  impose  a  license  tax  for  the 
purpose  of  raising  revenue,  but  having  for  its 
real  object  the  prohibition  of  that  very  busi- 
ness. 

The  foregoing,  we  think,  conclusively  es- 
tablishes the  propositions  laid  down  in  the 
headnotes,  and  it  results  that  so  much  of  the 
Macon  ordinance  as  seeks  to  impose  the  tax 
of  which  the  plaintiff  In  error  complains  is 
void.  That  the  courts  have  the  power  to  de- 
clare inoperative  municipal  ordinances  which 
are  ultra  vires  or  unreasonable  and  oppressive 
Is  too  well  settled  to  require  argument  or  the 
citation  of  authority.  The  certiorari  ought  to 
have  been  sustained.  Judgment  reversed. 
All  the  justices  concurring. 


(in  Oa.  ifiS) 

BRADLiBY  v.  STATB  ex  rel.  HILiL,  BoL  Gen. 

LOONBY  V.  SAMm 

(Supreme  Oourt  of  Georgia.    July  10,  1900.) 

C0NTBMPT-P0W15R  TO  PUNISH-JURISDICmON. 

1.  The  power  to  punish  contempts  is  luherent 
.  in  every  court  of  record.  If  the  court  is  creat- 
ed by  the  constitution,  the  legislature  cannot, 
without  express  constitutional  authority,  de- 
fine what  are  contempts,  and  declare  that  the 
court  shall  have  jurisdiction  over  no  acts  ex- 
cept those  specified. 

2.  The  provision  of  the  constitution  wliich  de- 
clares that  "the  power  of  the  courts  to  punish 
for  contempts  shall  be  limited  by  legislative 
acts"  does  not  confer  such  authority,  but  only 


the  power  to  prescribe  the  punishment  after 
conviction.  Consequently,  section  4046  of  the 
Civil  Code,  in  so  far  as  it  seeks  to  limit  the 
jurisdiction  of  a  constitutional  court  to  punish 
contempts  to  certain  specified  acts,  is  not  bind- 
ing upon  such  courts.  They  may  go  beyond  the 
provisions  of  the  statute,  in  order  to  preserve 
and  enforce  their  constitutional  powers,  by 
treating  as  contempts,  acts  which  clearly  in- 
vade them. 

3.  That  a  given  act  may  be  indictable  does 
not  deprive  a  court  of  tlie  power  of  dealing 
with  it  as  a  contempt  of  court. 

(Syllabus  by  the  Court.) 

BkTor  from  superior  court  B*ulton  county; 
J.  H.  Lumpkin,  Judge. 

Informations  by  the  state,  on  the  relation 
of  C.  D.  Hill,  solicitor  general  against  W.  A. 
Bradley  and  T.  S.  Looney,  for  contempt 
From  a  judgment  of  conviction,  they  bring 
error.    Affirmed. 

King  &  Anderson,  Lewis  W.  Thomas,  and 
Bosser  &  (barter,  for  plaintiffs  in  error.  C.  D. 
Hill,  Sol.  Gen.,  for  defendant  in  error. 

SIMMONS,  C.  J.  Information  under  oath 
was  filed  before  the  judge  of  the  superior 
court  of  the  Atlanta  circuit,  charging  Bradley 
and  Looney  with  contempt  of  court.  The 
specifications  of  the  charges  will  be  found  in 
the  official  report  Neither  Bradley  nor  Loo- 
ney was  an  officer  or  juror  of  the  court  or 
connected  with  the  case  on  trial.  Both  filed 
demurrers  on  the  grounds  that  the  facts  sec 
out  did  not  show  that  they  were  guilty  of 
any  contempt  of  court;  that  the  allegations 
did  not  show  that  the  contempt  If  any  was 
committed,  was  in  the  presence  of  the  court, 
or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  justice;  that  if  the  facts  alleged 
were  true,  they  were  liable  to  be  indicted  for 
the  violation  of  a  criminal  statute.  These 
were,  In  substance,  the  grounds  of  demurrer 
argued  before  this  court  The  court  overruled 
the  demurrers,  trials  were  had,  Bradley  and 
Looney  were  adjudged  in  contempt  and  both 
fines  and  imprisonment  were  imposed.  To 
this  judgment  and  sentence,  and  to  the  over- 
ruling of  their  demurrers,  Bradley  and  Looney 
excepted.  A  separate  information  was  filed 
against  each,  and  they  were  tried  separately, 
but  the  cases  were  argued  together  here,  and 
we  will  treat  them  together,  as  they  present 
the  same  questions. 

The  power  to  punish  for  contempts  is  in- 
herent In  every  court  of  justice.  It  Is  abso- 
lutely necessary  that  a  court  should  possess 
this  power  in  order  that  it  may  carry  on  the 
administration  of  justice,  and  preserve  order 
and  decorum  in  the  court.  As  far  as  we  can 
ascertain,  this  power  has  existed  since  courts 
were  first  established.  Judge  Wilmot  hi 
1796,  in  a  treatise  upon  the  subject  said  he 
had  been  unable  to  find  where  it  was  first 
exercised,  but  ^  his  opinion,  it  was  as  old 
as  the  courts  themselves.  All  the  courts 
in  their  decisions,  and  all  the  text  writers,  lay 
down  the  same  doctrine,— that  this  power  is 
necessary  to  all  courts,  and  is  inherent  in 
them.  It  is  so  well  established  that  we  deem 
it  unnecessary  to  cite  authorities  upon  the 
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subject  This  power  being  inherent  and  nec- 
essary, can  the  legislatuie,  by  defining  what 
are  contempts,  limit  the  coorts  to  treating  as 
contempts  such  acts  only  as  are  embraced  in 
tlie  legislatiye  definition?  In  the  formation  of 
our  government,  federal  and  state,  the  three 
d^MLTtments  of  government  were  in  each  con- 
stitution ordained  to  be  separate,  distinct,  and 
independent  of  each  other.  No  one  of  them 
had  any  right  or  power  to  infringe  upon 
the  power  or  jurisdiction  of  the  other  without 
an  express  constitutional  provision  granting 
this  right  or  power.  The  legislature  cannot 
take  away,  restrict,  or  modify  any  of  the  | 
powers  conferred  by  the  constitution  upon 
the  executive..  Nor  can  the  executive  infringe 
upon  the  powers  of  the  legislature.  Nor  can 
either  the  legislative  or  exeeative  abridge  the 
powers  conferred  by  the  constitution  upon 
the  courts,  unless  express  authority  is  given. 
Each  of  these  departments  represents  the 
sovereignty  of  the  people.  Indeed,  the  execu- 
tive, the  legislature,  and  the  Judiciary  are 
bat  the  servants  and  agents  of  the  people. 
To  each  department  the  people  have  given 
certain  powers,  and  have  declared  that  nei- 
ther of  the  other  departments  shall  interfere 
therewith.  The  people  have  intrusted  these 
servants  or  agents  with  the  duty  of  carrying 
out  their  will,  and  for  that  purpose.  In  one 
of  these  departments,  they  have,  by  their  or- 
ganic law,  established  certain  courts.  Among 
these  are  the  siiperior  courts.  When  these 
courts  were  established  by  the  constitution, 
they  were  established  with  all  the  rights  and 
powers  possessed  by  all  courts  of  record  prior 
to  that  time.  Among  these  powers  was  that 
of  defining  and  punishing  contempts  of  court, 
whether  such  contempts  were  direct— that  is, 
committed  in  the  presence  of  the  court— or 
constructive,  interfering  indirectly  with  the 
administration  of  Justice.  This  power  was 
incident  to  the  court  itself,  and  belonged,  not 
to  the  Judges  as  individuals,  but  to  the  court 
The  courts  established  by  the  constitution 
were  established  by  the  people,  and  repre- 
sented the  majesty  of  the  people.  Whoever 
disobeyed  an  order  of  such  a  court  or  was 
in  contempt  of  its  proceedings,  or  did  any- 
thing which  tended  to  impede  or  corrupt  the 
administration  of  Justice,  committed  a  con- 
tempt against  the  majesty  of  the  people. 
Without  power  and  ability  to  preserve  order 
and  decorum,  to  preserve  the  purity  of  Jury 
trial,  and  to  enforce  their  own  orders,  and 
the  like,  courts  could  not  carry  out  the  wishes 
of  the  people.  The  courts  established  by  the 
constitution  were  therefore  vested  with  all 
these  necessary  powers,— powers  which  were, 
at  common  law,  possessed  by  all  courts  of 
record.  Whatever  a  court  of  record  could, 
under  the  common  law,  punish  as  a  contempt 
these  courts  had  power  to  deal  with  as  k  con- 
tempt This  power  came  to  them  as  much 
as  did  the  common  law.  Indeed,  it  is  a  part 
of  the  common  Uw.  1  Bailey,  Juris.  |  2971 
When  the  constitutional  convention  establish- 
ed our  courts,  it  vested  in  them  all  the  power 
necessary  to  carry  out  the  purposes  for  which 


they  were  designed.  Such  a  court  establish- 
ed with  such  powers,  is  not  in  the  exercise 
of  these  powers,  subject  to  legislative  con- 
troL  The  superior  court  is  a  constitutional 
court,  established  with  these  powers,  and  the 
legislature  has  no  right  without  express  con- 
stitutional authority,  to  abridge,  restrict  or 
modify  either  its  Jurisdiction  or  its  powers.  1 
Bailey,  Juris.  |  3d7;  State  v.  Morrill,  16  Ark. 
384;  Garter  v.  Com.  (Va.)  32  S.  E.  780,  46 
L.  R.  A  310;  Ex  parte  Robinson,  19  Wall. 
505,  22  L.  Ed.  205;  7  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  S3,  and  cases  cited.  These  points 
were  conceded  by  the  able  and  learned  coun- 
sel who  argued  these  cases  here,  but  they 
claimed  that  the  constitution  of  this  state  bad 
granted  to  the  legislature  the  express  power 
to  d^ne  what  are  contempts,  to  classify 
them,  and  to  take  away  from  the  courts  Juris- 
diction to  punish  as  contempts  any  act  not 
mentioned  in  the  statute,  which  is  now  codi- 
fied as  section  4016  of  the  Civil  Code.  Para- 
graph 20  of  section  1  of  article  1  of  the 
constitution  of  our  state  (Civ.  Code,  |  5717), 
in  the  bill  of  rights,  says:  '*The  power  of 
the  courts  to  punish  for  contempts  shall  be 
limited  by  legislative  acts."  We  think  that 
neither  a  literal  nor  a  liberal  construction  of 
this  paragraph  can  make  it  mean  what  coun- 
sel for  the  plaintiffs  in  error  insisted  it  did 
mean.  The  word  "power,"  used  in  this  con- 
nection, and  as  applied  to  courts,  means  '*the 
right  ability,  or  faculty  of  doing  something." 
Bouv.  Law  Diet  (2d  Ed.)  tit  "Power."  It  Is 
"the  ability  to  act  regarded  as  latent  or  In- 
herent; the  faculty  of  doing  or  performing 
something;  capacity  for  action  or  perform- 
ance." Webster.  The  word  **punish"  is  de- 
fined by  Webster  to  mean  "to  impose  a  pen- 
alty upon;  to  afflict  with  pain,  loss,  or  suf- 
fering for  a  crime  or  fault;  •  •  •  to 
in(lict  a  penalty  for  (an  offense)  upon  the 
offender";  and  by  Anderson,  "to  impose  a 
penalty  for  the  commission  of  a  crime.'*  Giv- 
ing to  these  two  words  their  ordinary  and 
usual  meaning,  the  paragraph  would  read  as 
follows:  "The  right  or  authority  of  the 
courts  to  hnpose  penalties  or  Inflict  punish- 
ment for  contempts  shall  be  restricted  by 
legislative  acts."  If  the  framers  of  the  con- 
stitution had  desired  that  the  legislature 
should  classify  and  define  contempts  of  court 
they  would  certainly  have  put  in  this  para- 
graph, or  in  some  other,  words  expressly  giv- 
ing the  legislature  power  to  do  so.  Had  they 
said  that  the  legislature  should  have  power 
to  define  what  are  contempts,  there  could  be 
no  possible  doubt  upon  the  subject  Many 
illustrations  could  be  given  of  where  constitu- 
tions give  to  the  legislature  power  to  define 
offenses  and  to  fix  the  punishment  for  the 
same,  but  we  think  that  nothing  of  the  sort 
in  regard  to  contempts,  is  contained  in  our 
constitution.  Where  a  court  is  established 
by  the  constitution,  it  is  given  all  the  pow- 
ers usually  possessed  by  all  courts,  and  we 
will  not  construe  another  provision  of  the 
constitution  so  as  to  take  away  from  the  court 
a  power  which  is  essential  to  its  preserva* 
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tloD,  and  to  its  accompUshment  of  the  pur- 
poses for  which  it  is  created,  unless  constrain- 
ed to  do  so  by  express  words  or  necessary  Im- 
plication. 

The  power  to  limit  the  punishment  of  con- 
tempts was  first  given  the  legislature  by  the 
constitution  of  1861.  The  chairman  of  the 
committee  on  the  reylslon  of  the  constitution 
in  that  convention  was  T.  R.  R.  Ck>bb,  who, 
in  my  opinion,  was  the  greatest  lawyer  this 
state  has  ever  produced,  and  who  had,  I 
think,  no  superior  in  any  other  state.  His 
codification  of  the  common  law,  of  equitable 
principles,  of  the  statutes  of  this  state,  and 
of  the  decisions  of  this  court  will  stand  as  a 
monument  to  his  great  learning,  research, 
and  ability  as  long  as  our  system  of  laws 
prevails.  Being  chairman  of  the  committee 
which  reported  the  constitution  of  1861,  he 
doubtless  drafted  the  paragraph  now  under 
consideration.  He  was  not  only  a  great  law- 
yer, but  a  scholar  as  well,  and  must  certain- 
ly have  known  the  meaning  of  the  words 
used,  and  what  would  be  their  effect,  and 
must  have  used  them  with  reference  to  their 
ordinary  meaning,  as  defined  by  lexicograph- 
ers. Taking  these  words  in  this  sense,  it  is 
clear  to  us  that  the  only  power  given  to  the 
legislature  was  the  power  to  fix  the  limit  of 
the  punishment  which  the  courts  could  in- 
dict for  contempts.  Before  that  time,  courts 
were  not  restricted,  in  punishing  contempts, 
to  any  certain  sum  or  to  any  certain  period 
of  imprisonment  Knowing  the  fallibility  of 
human  nature,  and  perhaps  believing,  from 
his  experience  and  practice  in  the  courts,  that 
a  judge  sometimes  took  a  contempt  as  per- 
sonal, rather  than  as  a  contempt  of  his  au- 
thority or  office,  and  punished  it  too  severely, 
and  knowing,  also,  that  the  legislature  would 
have  no  power,  without  a  constitutional  pro- 
vision, to  control  the  Judge  in  this  matter, 
Mr.  Cobb  doubtless  inserted  this  provision  in 
order  to  give  the  legislature  power  to  re- 
strict and  limit  the  amount  or  quantum  of 
punishment  which  could  be  infiicted.  We  are 
strengthened  in  this  view  by  certain  provi- 
sions inserted  by  Mr.  Cobb  in  his  codification 
of  the  laws  of  the  state.  Prom  a  diligent 
search  of  the  statutes  in  forc^  prior  to  1861, 
we  can  find  no  act  of  the  legislature  which 
attempted  to  restrict  the  amount  of  punish- 
ment to  be  imposed  for  contempts  of  court, 
the  only  hint  at  it  being  in  the  judiciary  act 
of  1799,  which  prescribed  the  practice  in  sum- 
moning Jurors,  and  declared  they  should  be 
fined  $300  for  nonappearance.  When  Mr. 
Cobb  came  to  codify  the  laws  of  the  state,  he 
knew  that  there  was  no  act  limiting  the  pun- 
ishment for  contempt,  and  we  first  find  a  lim- 
itation upon  the  amount  of  such  punish- 
ment in  the  Code  of  1863.  In  that  Code 
were  sections  limiting  the  amount  of  punish- 
ment for  contempts  in  the  supreme  and  su- 
perior courts  and  courts  of  ordinary.  These 
sections  were  doubtless  inserted  by  him  to 
carry  out  the  provisions  of  the  paragraph  of 
the  bill  of  rights  quoted  above.  They  limit 
the  punishment  for  contempt  by  prescribing 


the  maximum  of  fine  or  imprisonment  whlcb 
could  be  imposed.  They  apparently  show  Mr 
Cobb's  construction  of  the  constitutional  pro- 
vision, and  they  have  been  adopted  and  in* 
coiporated  in  all  succeeding  Codes  of  this 
state. 

If  these  Tlews  are  correct,  it  follows,  as  a 
necessary  consequence,  that  constitutional 
courts  are  not,  in  dealing  with  contempts, 
restricted  exclusively  to  the  acts  specified  in 
section  4046  of  the  Civil  Code,  and  that  the 
legislature  had  no  power,  so  far  as  these 
courts  were  concerned,  to  take  away  the  in- 
herent power  to  punish  for  contempt.  Such 
a  court  may  still  "go  beyond  the  provisions 
of  the  statute  in  order  to  preserve  and  en- 
force its  constitutional  powers  by  treating  as 
contempts  acts  which  clearly  invade  them." 
Rap.  Contempt,  $  11.  Tampering  with  a  jur- 
or or  officer  of  court,  corrupting  or  attempt- 
ing to  corrupt  him,  bribing  or  attempting  to 
bribe  him,  are  held  by  all  courts  to  be  coi^ 
tempts.  Nor  does  it  make  any  difference 
that  the  same  act  is  indictable  under  the  penal 
laws  of  the  state.  On  this  sul^ect.  Judge 
Seymour  D.  Thompson,  in  an  admirable  arti- 
cle in  5  Cr.  Law  Mag.,  says  (page  155) :  '"The 
power  of  the  courts  in  this  regard  being 
founded  In  the  principle  of  self-preservation* 
it  does  not  at  all  go  to  deprive  them  of  it 
that  the  law  has  provided  some  other  mode 
for  punishing  the  offender.  It  is  quite  imma- 
terial that  the  offense  is  Indictable.  Courts 
are  not  obliged  to  trust  the  preservation  of 
their  dignity  and  authority  to  such  weak 
agencies  as  information,  indictment,  and  trial 
by  Jury,  it  may  be  before  some  other  tribunal, 
where  the  success  of  the  prosecution  and  the 
conviction  of  the  offender  may  depend  upon 
the  zeal  of  a  prosecuting  witness,  or  the 
state's  attorney,  or  upon  circumstances  pure* 
ly  accidental.  Besides,  the  exigencies  may 
not  admit  of  so  tardy  a  remedy."  See  the  au- 
thorities cited  in  the  footnote,  and  see,  also, 
2  Blsh.  New  Cr.  Law,  S  264.  On  the  general 
subject  of  contempts  and  the  power  of  the 
legislature  to  regulate  their  punishment,  see 
an  admirable  treatise  by  Judge  Bailey  in  his 
work  on  Jurisdiction  (volume  1,  S  287  et  seq.). 
En  the  argument  of  this  case,  counsel  cited 
uany  decisions  of  the  United  States  courts 
construing  the  act  of  congress  of  March,  1831. 
of  which  section  4046  of  our  Code  Is  sub- 
stantially a  copy.  These  decisions  simply 
hold  that  the  circuit  and  district  courts,  being 
the  mere  creatures  of  congress*  are  bound  bf 
the  act  of  congress  defining  what  contempts 
shall  be  punishable.  Judge  Field,  in  Bx  parte 
Robinson,  supra,  puts  his  decision  on  that 
ground,  and  virtually  holds  that  the  supreme 
court  of  the  United  States,  being  a  constitu- 
tional court,  would  not  be  bound  by  the  act 
So,  while  in  this  state  courts  created  by  the 
legislature  are  bound  by  section  4046  of  the 
Civil  Code,  our  superior  courts,  being  created 
by  the  constitution,  and  having  the  Inherent 
power  to  decide  what  are  contempts  and  to 
punish  for  contempts,  cannot  be  controlled  in 
this  respect  by  the  legislature.    The  latter 
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has  no  more  power  to  abridge,  restrict,  or 
modify  tbe  jurisdiction  of  the  superior  courts 
over  contempts  than  It  has  to  abridge  their 
jurisdiction  oyer  matters  conferred  upon 
them  exclusiTely  by  the  constitution,  such  as 
the  trial  of  title  to  land  and  the  like.  The 
constitutional  provision  giving  the  legislative 
power  to  limit  the  power  to  punish  for  con- 
tempts does  not  authorize  it  to  define  or  class- 
ify contempts,  but  only  to  fix  the  maximum 
amount  of  punishment  to  be  imposed  after 
the  contempt  has  been  adjudicated.  Judg- 
ment in  each  case  afSirmed.  All  the  justices 
concurring. 
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(Supreme  Court  of  Georgia.    July  10,  1900.) 

CRIMINAL  LAW— STATEMENT  OF  ACCUSED— AP- 
PEAL—REVIEW. 

1.  The  accused  has  no  legal  right  to  make 
more  than  one  statement.  Whether  he  should 
be  allowed  to  make  a  second  statement,  be- 
cause the  state  has  introduced  additional  evi- 
dence, strengthening  the  case  against  him,  is  a 
matter  which  is  within  the  discretion  of  the 
trial  court. 

2.  Grounds  of  a  motiou  for  a  new  trial  which 
are  not  approved  by  the  presiding  judge  cannot 
be  considered.  In  the  present  case,  the  grounds 
of  the  motion  which  were  approved  by  the 
judge  do  not,  when  taken  in  connection  with  his 
explanatory  notes,  present  any  error. 

3.  Hie  evidence  was  suIBcient  to  authorise 
the  verdict 

(Syllabus  hy  the  Court.) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Hiram  Sharp  was  convicted  of  murdei.  and 
brings  error.    Affirmed. 

Hooper  Alexander  and  Milner  &  Brand,  for 
plaintiff  in  error.  W.  T.  Kimsey,  Sol.  Gen., 
and  J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

SIMMONS,  C.  J.  Upon  an  indictment  for 
murder.  Sharp  was  tried  and  convicted.  He 
made  a  motion  for  a  new  trial.  This  motion 
contained  eighteen  grounds.  Three  of  these 
were  general;  six  of  the  remaining  fifteen 
were  not  approved  at  all  by  the  court;  seven 
were  approved  with  such  qualifications  and 
explanations  as  showed  that  the  rulings  com- 
plained of  were  not  erroneous;  one  of  the 
two  remaining  cannot  be  considered  because 
it  complained  of  the  admission  of  testimony, 
without  setting  forth  such  testimony,  either 
literally  or  in  substance.  Thus,  there  really 
remains,  aside  from  the  general  grounds  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence, but  one  ground  which  it  is  necessary 
to  consider. 

1.  The  question  presented  by  this  ground  is 
whether,  after  the  accused  has  made  his 
statement,  and  the  state  has  been  allowed  to 
reopen  the  case,  and  introduce  evidence,  part- 
ly in  rebuttal  of  the  statement  of  the  accused, 
and  partly  relating  to  new  and  distinct  facts, 
and  not  in  rebuttal  of  tbe  statement,  it  is  er- 
ror to  refuse  to  allow  the  accused  to  make  a 
supplemental  statement,  explaining  and  reply- 


ing to  the  new  evidence  brought  out  by  tbe 
state.  The  Judge's  certificate  would  seem  to 
hidlcate  that  the  judge  considered  that  all 
the  evidence  introduced  by  the  state  after 
the  accused  had  made  his  statement  was  in 
rebuttal  of  that  statement,  but,  after  exam- 
ining  the  record,  we  think  that  new  and  dis- 
tinct facts  were  brought  out,— facts  which 
were  not  in  rebuttal  of  anything  stated  by 
the  accused.  Witnesses  were  allowed  to  tes- 
tify as  to  the  flight  of  the  accused  and  as  to 
his  resistance  to  arrest  These  things  were 
not  in  any  respect  In  rebuttal  of  the  state- 
ment of  the  accused.  The  accused  was  then 
allowed  to  introduce  evidence,  but  not  to 
make  a  second  statement  Under  the  former 
rulings  of  this  court,  it  was  within  the  dis- 
cretion of  the  trial  Judge,  after  the  accused 
had  made  his  statement  and  put  in  his  evi- 
dence, to  allow  the  state  to  reopen  the  case, 
and  iH*ove  new  and  Independent  facts  to 
strengthen  its  case.  Huff  v.  State,  104  Ga. 
521,  30  S.  E.  808;  Hunley  v.  State,  104  Ga. 
755,  80  S.  B.  958.  This  court  has,  in  several 
cases,  ruled  that  it  is  likewise  within  the  dis- 
cretion of  the  trial  Judge  to  allow  the  accus- 
ed to  make  a  second  or  supplemental  state- 
ment In  Vaughn  v.  State,  88  Ga.  732,  16  S. 
E.  64;,  the  decision  was  as  follows:  "The 
statute  gives  the  prisoner  no  right  to  make 
more  than  one  statement  Whether  he  should 
be  allowed  to  supplement  it  with  another  Is 
discretionary  with  the  court."  In  Boston  v. 
State,  94  Ga.  590,  21  S.  K  603,  it  was  held: 
*'It  is  not  matter  of  right  for  the  accused  to 
make  a  second  statement  to  the  court  and 
Jury  because  the  state  has  introduced  addi- 
tional evidence  which  strengthens  the  case 
against  him."  In  the  present  case,  the  Judge, 
in  the  exercise  of  the  discretion  given  him,  al- 
lowed the  accused  to  introduce  additional  evi- 
dence in  reply  to  that  introduced  by  the 
state,  but  refused  to  allow  hhn  to  make  a 
second  statement  While  it  would  have  been 
most  proper  for  the  judge  to  do  this,  and  we 
would  have  been  better  satisfied  if  he  had 
pursued  this  course,  still  it  was  a  matter 
within  his  discretion,  and  we  cannot  say  that 
it  was  abused.  If  this  court  should  ever,  in 
any  case,  undertake  to  say  that  a  Judge  did, 
in  such  a  matter,  abuse  his  discretion,  it 
would  have  to  be  an  extreme  one.  We  cer- 
tainly could  not  do  so  when  the  record  does 
not  disclose  what  the  accused  proposed  to 
state,  if  allowed  to  again  go  upon  the  stand, 
but  merely,  as  in  the  present  instance,  that 
he  asked  leave  to  do  so,  saying  that  "the 
statement  was  desired  only  for  the  purpose 
of  replying  to  new  evidence  not  before  the 
court  at  the  time  of  the  first  statement" 

2.  We,  of  course,  cannot  consider  the 
grounds  of  the  motion  for  new  trial  which 
were  not  approved  by  the  presiding  Judge. 
Of  the  remaining  grounds,  other  than  the 
general  ones,  one  cannot  be  considered,  for 
the  reasons  given  in  the  statement  of  the 
facts  of  the  case,  and  another  has  Just  been 
considered.  The  rest  when  taken  in  connec* 
tion  with  the  Judge*s  notes,  not  only  present 
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lu)  error,  but  present  no  question  which  it 
would  be  profitable  to  discuss. 

3.  The  evidence  was  amply  sufldent  to  au- 
thorize the  verdict  of  the  Jury.  Judgment  af- 
firmed.   All  the  Justices  concurring. 


(Ill  Ga.  178) 

HBRNDON  T.  STATE. 

(Supreme  Ooart  of  Qeorgia.    July  10,  1900.) 

CRIMINAL  LAW— SUSPENSION  OP  TRIAL— SANI- 

TY   OF  ACCUSFa>— EVIDENCE— REMARKS 

OF  COUNSEL-MURDER— EVIDENCE. 

1.  It  is  discretionary  with  the  court  to  sus- 
pend the  trial  of  a  crimiDal  case  to  allow  au  ex- 
pert witness,  introduced  by  the  accused  and 
then  on  the  stand,  to  examine  an  indenture  in 
the  sknil  of  the  accused,  in  order  to  enable  him 
to  testify  as  to  its  effect  upon  the  accused,  as 
to  sanity  or  insanity. 

2.  It  is  not  error  to  allow  nonexpert  witnesses 
on  the  subject  of  the  sanity  of  the  accused  to 
testify  that  they  knew  the  accused,  and  had 
seen  nothing  in  his  appearance  or  conduct  to  in- 
dicate insanity. 

3.  Improper  remarks  by  the  solicitor  general, 
unrebuked  by  the  judge,  will  not  work  a  re* 
▼ersal  of  the  judgment  in  this  case,  as  no  o^ 
jection  was  made,  and  no  ruling  of  the  court 
invoked. 

4.  The  evidence  amply  supported  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Wilkes  countj; 
S.  Reese,  Judge. 

Dlllard  Herndon  was  convicted  of  murder, 
and  brings  error.    Afilrmed. 

W.  D.  Tutt  &  Son  and  R.  O.  Norman,  for 
plaintiff  in  error.  R.  H.  Lewis,  Sol.  Gen., 
Z.  D.  Homson,  and  J.  M.  Terrell,  Atty.  Gen., 
for  the  State. 


SIMMONS,  G.  J.  Upon  an  indictment  for 
murder,  Herndon  was  tried  and  convicted. 
His  motion  for  a  new  trial  was  overruled,  and 
he  excepted. 

1.  One  of  the  grounds  relied  upon  by  coun- 
sel for  the  plaintiff  in  error  was  that  the 
court  refused  to  allow  a  medical  expert,  who 
had  been  introduced  by  the  accused,  and 
who  was  upon  the  stand  testifying  as  a  wit- 
ness, to  examine  an  indenture  or  depression 
in  the  skull  of  the  accused,  and  then  testify 
as  to  the  effect  it  would  produce  upon  his 
mind;  the  accused  having,  in  bis  statement 
to  the  jury,  stated  that  the  depression  had 
been  made  in  his  early  youth  by  a  falling 
stone,  that  he  had  subsequently  had  a  severe 
case  of  typhoid  fever,  and  that  shice  then  he 
had  been  at  times  ignorant  or  unconscious  of 
what  he  said  and  did.  We  think  this  was  a 
matter  entirely  within  the  discretion  of  the 
trial  court  The  court  may  or  may  not  sus- 
pend a  trial  for  this  purpose,  according  to  the 
circumstances  of  each  particular  ease.  Where 
a  matter  of  practice  is  within  the  discretion 
of  the  trial  court,  this  court  will  not  interfere 
unless  such  discretion  is  manifestly  abused. 
We  cannot  establish  any  fixed  rules  to  gov- 
ern courts  in  this  respect  In  some  cases  an 
examination  of  an  injury  might  be  made  in 
a  few  minutes.  In  others,  hours  might  be 
consumed  before  the  expert  could  come  to 


any  definite  conclusion  as  to  the  nature  and 
character  of  the  injuries.  Then,  too,  this 
appears  to  have  been  the  second  trial  of  the 
present  case,  and  the  accused  and  his  counsel 
had  abimdant  opportunity  to  have  the  exam- 
ination made  before  the  triaL  Had  he  done 
so,  then  the  expert  could  have  testified  as  to 
his  opinion  of  the  effect  the  injury  would 
have  produced  upon  the  mind  of  the  accused. 
The  rule  governing  the  testimony  of  experts 
is  thus  laid  down  in  Lawson,  Exp.  £v.  (2d 
Ed.)  p.  257,  rule  42:  "An  expert  may  give  an 
opinion  based  oh  a  state  of  facts  which  he 
himself  has  witnessed,  or  which  are  detailed 
by  other  witnesses,  or  which  are  put  before 
him  in  the  form  of  a  hypothetical  case.*'  See, 
also,  Tayl.  Med.  Jur.  (Clark  Heirs  Ed.)  p. 
5a  et  seq. 

2.  The  next  ground  of  the  motion  which 
was  Insisted  on  was  that  the  court  allowed 
certain  witnesses  to  testify^  over  the  objec- 
tion of  the  accused,  as  to  his  sanity,  without 
giving  the  facts  or  reasons  upon  which  their 
testimony  was  based.  We  have  carefully 
read  the  testimony  of  these  witnesses,  and 
find  that  each  of  them  stated  the  length  of 
time  he  had  known  the  accused,  and  the 
frequency  with  which  he  met  or  was  thrown 
with  him,  and  that  he  had  never  seen  about 
him  anything  to  indicate  unsoundness  of 
mind.  The  substance  of  tbeir  evidence  was 
that  after  intercourse  with  the  accused  for  a 
number  of  years,  a  knowledge  of  his  char- 
acter, and  observation  of  him  at  church,  in 
Sunday  school,  and  at  the  court  house,  as 
well  as  on  other  occasions,  they  had  in  all 
these  years  seen  nothing  in  his  appearance 
or  conduct  to  indicate  in  any  way  that  he  was 
not  of  sound  mind.  While  it  is  true  that 
nonexpert  witnesses  cannot  give  opinions 
without  stating  the  facts  upon  which  the 
opinions  are  based,  we  think  the  facts  stated 
by  these  witnesses  were  sufficient  to  form 
the  basis  of  the  opinions  given.  There  is 
no  other  way,  as  far  as  we  know,  in  which 
a  nonexpert  can  form  an  opinion  as  to  a 
person's  sanity  than  observation  of  his  acts 
and  doings,— observation  of  his  ordinary  and 
everyday  appearance  and  conduct  One  may 
associate  for  years  with  another  and  see  no 
signs  of  unsoundness  of  mind,  and,  if  asked 
to  give  his  opink)n  in  regard  to  the  matter, 
could  only  make  ju^t  such  a  statement  of 
facts  on  which  to  predicate  his  opinion  as  was 
given  in  this  case,— that  he  bad  observed 
nothing  which  would  seem  to  indicate  insan- 
ity. A  witness  may  base  his  belief  that  one 
is  insane  upon  some  particular  and  peculiar 
conduct  or  upon  something  in  the  appear- 
ance, and  may  easily  state  just  what  it  is 
upon  which  his  opinion  is  based.  Where  the 
belief  hi  one's  insanity  is  a  general  impres- 
sion, the  facts  upon  which  It  is  based  would 
be  more  difficult  of  statement  Where  the 
witness  believes  that  the  person  about  whom 
he  is  testifying  is  of  sound  mind,  he  can  then 
usually  testify  only  hi  a  general  and  negative 
manner,— that  he  has  noticed  nothing  about 
him  to  indicate  that  he  is  not  of  sound  mind. 
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It  Is  somewhat  analogous  to  proof  ot  general 
good  character.  One  may  live  for  years  In 
the- neighborhood  of  another,  never  hear  his 
character  impeached  or  any  remarks  or  ru- 
mors concerning  it,  and  form  an  opinion  that 
his  character  is  good  because  he  has  never 
heard  anything  against  it  Powell  v.  State, 
101  Oa.  9,  29  S.  E.  809,  and  cases  cited.  The 
identical  question  made  in  this  case  has, 
however,  been  settled  by  decisions  of  this 
court.  In  Walker  v.  Walker,  14  Ga.  ^42,  the 
question  was  made,  and  the  court  decided  that 
the  witnesses  gave  sufficient  facts  and  cir^ 
cumstances  upon  which  to  base  an  opinion 
as  to  the  sanity  of  the  decedent,  following  the 
rule  laid  down  in  Potts  v.  House,  6  Ga.  324. 
In  the  case  of  Taylor  v.  State,  83  Ga.  647,  10 
S.  E.  442,  it  was  held,  "Knowledge  of  the 
defendant  for  a  long  €me  by  witnesses,  and 
his  always  acting  like  a  sane  man,  were  facts 
apon  which  they  could  base  opinions  as  to 
bis  sanity."  See,  also,  an  elaborate  discus- 
sion of  the  subject  in  Lawson,  Exp.  Ev.  (2d 
Bd.)  p.  532,  rule  64,  subrule  4. 

3.  The  rallng  made  in  the  third  headnote 
is  supported  by  repeated  decisions  of  this 
court,— among  them,  the  following:  Bowens 
V.  State,  106  Ga.  760,  32  8.  E.  666,  and  cases 
cited;  Owens  v.  State,  34  S.  B.  1015;  Bobln- 
son  y.  State,  34  S.  E.  1017;  O'Nein  Mfg.  Ck>. 
V.  Pruitt,  36  S.  E.  59. 

4.  The  evidence  amply  supported  the  ver- 
dict Judgment  affirmed.  AU  the  Justices 
concurring. 


1111  Oft.  850) 

KILLIAN  V.  BANKS. 
(Supreme  0>urt  of  Georgia.    Jaly  10,  1900.) 

APPEAL— RBVIBW-ORANT  OF  NHW  TRIALw 
This  was  the  first  grant  of  a  new  trial, 
and,  in  view  of  the  evidence  disclosed  by  the 
record,  falls  within  the  provision  of  Civ.  Oode, 
$  5585. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  Elizabeth  Klllian  and  Mary 
A.  Banks.  From  an  order  granting  a  new 
trial,  Klllian  brings  error.    Affirmed. 

W.  J.  Speairs  and  C.  J.  Simmons,  for  plaln- 
tifC  in  error.  C.  W.  Smith  and  C.  T.  Ladson, 
for  defendant  in  error. 

PER  (KJRIAM.    Judgment  affirmed. 


(lu  Oft.  aos) 

MOON  V.  McRAB. 
(Supreme  Court  of  Georgia.     July  10,  1000.) 

IfALPRAOTICB-DAMAGES— PAIN  AND  8UFFEIU 
INQ. 
Under  the  allegations  of  the  petition  and 
the  testimony  in  the  present  case,  the  trial 
judge  was  not  authorized  to  conclude  that  the 
plaintiffs  entire  case  was  placed  throughout 
on  the  amputation  of  his  limb,  caused  by  the 
alleged  negligent  and  unskillful  treatment  by 
the  defendant  as  plaintiff's  pliysician.  As  ele- 
ments of  damages  claimed  by  the  plaintiff, 
pain  and  suffering  are  sufficiently  set  forth  in 


the  declaration,  and  there  was  sufficient  evi- 
dence to  submit  to  the  jury  the  issue  as  to 
whether,  by  the  unskillful  treatment  of  the  de- 
fendant, the  plaintiff  sustained  damages  in  con- 
sequence of  such  pain  and  suffering,  notwith- 
standing such  treatment  may  not  have  led  to 
the  loss  of  his  limb.  The  court  therefore  erred 
in  instructing  the  jury,  in  effect,  that  damap^es 
could  not  be  recovered  for  pain  and  suffering 
resulting  from  unskillful  treatment  by  the  phy- 
sician, unless  such  treatment  was  the  cause  of 
the  loss  of  plaintiff's  limb. 

(^Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlaota;  H.  M. 
Reld,  Judge. 

Action  by  Z.  Moon,  as  next  friend  of  Em- 
met Moon,  against  Floyd  McRae.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

T.  W.  Rucker  and  Arnold  &  Arnold,  for 
plaintiff  in  error.  Alexander  &  Lambdin, 
Rosser  &  Carter,  and  J.  T.  Pendleton,  for  de- 
fendant in  error. 

LEWIS,  J.  On  December  13,  180S,  Z. 
Moon,  as  next  friend  of  his  minor  son,  Em- 
met Moon,  brought  suit  in  the  city  court  of 
Atlanta  against  Dr.  Floyd  W.  McRae,  sub- 
stantially alleging  the  following  facts  as  a 
cause  of  action:  On  November  4,  1S91,  Em- 
met Moon  bruised  his  right  leg  or  shin  bone, 
Just  below  the  knee,  on  a  wheelbarrow,  and 
after  about  a  week,  considerable  pain  en- 
suing, the  defendant,  a  practicing  physician, 
then  and  now  of  Pulton  county,  Ga.,  was 
called  in  to  treat  the  woimd.  When  he  ex- 
amined the  leg,  he  was  informed  by  petitioner 
and  his  wife  and  son  of  the  manner  in  which 
Emmet  was  hurt,  and  was  told  that,  in  their 
judgment,  the  pain  was  the  result  of  the  blow 
in  falling  against  the  wheelbarrow,  which  pe» 
titioner  alleges  is  the  case.  Defendant  replied 
that  this  was  not  the  cause,  but  that  Emmet 
was  suffering  from  inflammatory  rheumatism, 
and  prescribed,  as  a  proper  treatment  there- 
for, that  the  place  should  be  rubbed  with  a 
liniment  which  he  furnished,  stating  this  was 
the  treatment  needed.  The  leg  commenced 
to  get  worse,  and  defendant  continued  his 
visits  at  very  short  intervals.  He  was  told 
by  petitioner  that  the  treatment  was  not  do- 
ing any  good,  and  that  the  leg  was  getting 
worse.  Defendant  was  again  informed  that 
the  trouble  was  not  rheumatism,  but  that  it 
was  produced  from  the  effect  of  the  blow;  but 
defendant  declared  that  this  was  a  mistake, 
and  ordered  his  treatment  for  rheumatism  to 
be  continued.  After  about  the  10th  of  No- 
vember there  was  evidence  of  the  formation 
of  pus  under  the  place  where  the  wound 
had  been  received  on  the  leg,  and  the  atten- 
tion of  defendant  was  called  to  this  from 
about  the  time  of  his  second  visit,  but,  not- 
withstanding, he  continued  his  treatment  for 
rheunlatism,  and  Emmet's  pain  and  suffering 
became  so  great  that  he  had  to  be  given 
opiates.  Petitioner  continued  to  tell  defend- 
ant that  he  was  sure  pus  had  formed  in  the 
wound,  and  that  it  was  present  in  large  quan- 
tities. The  defendant  finally  admitted  he  had 
made  a  mistake  in  his  diagnosis  of  the  case. 
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and,  at  the  urgent  request  of  petitioner,  lan- 
ced the  leg  below  the  knee  and  above  the 
foot,  and  pas  to  the  amount  of  a  quart  or 
more,  much  of  It  in  large  clots,  was  taken  out 
of  the  leg.  Defendant  then  prescribed  a  wash 
for  the  wound,  washing  it  himself,  and  after 
a  few  more  visits  he  told  petitioner  that  his 
wife  could  wash  the  wound  as  well  as  he,  and 
that  he  would  call  again  after  a  few  days. 
The  treatment  prescribed  by  defendant  was 
followed,  but  Emmet  became  much  worse,  not 
being  able  to  sleep,  and  suffering  intense  pain. 
After  several  days,  defendant  called  to  see 
Emmet,  pronouncing  him  worse,  and  ordered 
a  continuance  of  his  prescribed  treatment 
He  then  ceased  his  visits,  and  petitioner  had 
to  call  in  other  physicians,  who  split  the 
leg  open  from  near  the  knee  to  near  the  foot, 
and  it  was  found  that  the  periosteum  of  the 
bone  had  been  destroyed,  and  that  the  bone 
of  the  leg  had  decayed.  It  was  charged  that 
this  was  the  result  of  defendant  allowing  the 
pus  to  remain  in  the  leg,  and,  as  the  result 
of  unskillful  treatment  and  wrongful  diagno- 
sis of  the  case  by  defendant,  the  leg  had  to 
be  amputated.  Petitioner  further  charges 
that  Emmet  suffered  great  pain  and  anguish 
in  consequence  of  his  leg  being  imskillfully 
treated,  which  made  amputation  necessary; 
that  his  suffering  had  been  severe  and  pro- 
tracted,—all  to  his  damage  in  the  sum  of 
$10,000.  In  answer  to  this  petition,  the  de- 
fendant, in  effect,  denied  all  the  allegations 
therein  which  attempted  to  charge  him  with 
liability  on  account  of  his  alleged  negligent, 
improper,  or  unskillful  treatment  of  the  pa- 
tient. Quite  a  volume  of  evidence  was  in- 
troduced pro  and  con,  and  the  jury,  after  the 
charge  of  the  court,  returned  a  verdict  for 
the  defendant.  Plaintiff  moved  for  a  new 
trial  on  various  grounds,  and  in  his  bill  of  ex- 
ceptions assigns  error  on  the  Judgment  of  the 
court  overruling  his  motion. 

In  one  ground  of  the  motion,  error  is  as- 
signed on  the  following  charge  of  the  court: 
"It  is  further  contended,  gentlemen  of  the 
jury,  in  the  case,  that  although  there  was  a 
mistake  as  to  the  first  diagnosis  of  the  dis- 
ease by  the  defendant,  and  treatment  kept 
up  as  for  another  disease,  up  to  the  time  when 
the  treatment  was  changed,  it  is  contended 
by  the  defendant  that  this  did  not  result  in 
the  necessity  for  the  amputation,  but  the  am- 
putation resulted  from  an  entirely  different 
disease,  which  would  have  been  the  result 
notwithstanding  the  original  mistake  that 
may  have  been  made.  Well,  gentlemen  of  the 
jury,  if  that  is  true,— if  you  believe  that  Dr. 
McRae  made  any  mistake  in  his  diagnosis, 
any  mistake  as  to  the  treatment,  but  yet,  if 
you  believe  it  did  not  cause  the  amputation,—- 
then  the  defendant  would  not  be  liable;  the 
rule  being,  as  already  stated  to  you.  In  order 
to  make  the  defendant  liable,  it  must  appear 
that  he  failed  to  exercise  a  reasonable  de- 
gree of  skill  and  care,  and  that  such  failure 
resulted  in  the  injury.  If  the  injury  resulted 
from  something  else,  but  did  not  result  from 
such  failure,  then  the  defendant  would  not 


be  liable."  One  ground  of  objection  to  this 
charge  is  that  it  is  argumentative,  and  it 
eliminated  the  fact  that  the  plaintiff  could 
have  recovered  for  all  the  results  of  the  de- 
fendant's mistreatment,  such  as  pain  and  suf- 
fering and  the  like,  even  though  it  may  not 
have  causied  the  amputation  itself;  that  if  the 
defendant's  negligence  caused  the  plaintiff's 
leg  to  become  swollen  and  inflamed,  and 
caused  his  pain  and  suffering,  then  there 
could  have  been  a  recovery,  although  the  am- 
putation itself  resulted  from  some  other  dis- 
ease. The  coiurt's  charge  amounts  to  stat- 
ing that,  if  the  amputation  itself  did  not  re- 
sult from  the  defendant's  treatment,  there 
could  be  no  recovery,  short  of  the  amputa- 
tion. We  think  the  criticism  made  on  the 
charge  excepted  to  is  entirely  correct,  and 
that  the  charge  necessarily  excluded  from 
the  jury  the  consideration  of  any  damages 
growing  out  of  pain  and  suffering,  although 
the  result  of  defendant's  negligence  in  the 
treatment,  provided  this  mistreatment  did  not 
result  in  the  amputation  of  the  limb.  We 
presTune  this  charge  was  evidently  based  up- 
on the  idea  that  in  his  petition  the  plaintiff 
sought  a  recovery  exclusively  on  account  of 
the  treatment  resulting  in  an  amputation  of 
the  leg.  Counsel  for  defendant  in  error,  in 
their  brief  and  argimient  before  us,  do  not 
absolutely  and  unequivocally  claim  that  the 
declaration  cannot  possibly  be  construed  as 
declaring  for  pain  and  suffering,  yet  they  do 
contend  that  it  is  exceedingly  doubtful 
whether  it  does,  and  that  the  record  indicates 
that  the  entire  case  was  placed  throughout 
on  the  amputation,— loss  of  the  leg,— and  that 
nowhere  in  the  pleadings  and  evidence  were 
pain  and  suffering  mentioned,  except  as  mere 
inducement.  While  the  petition  is  not  as 
full  and  explicit  on  the  point  of  pain  and 
suffering  as  it  perhaps  should  have  been,  yet 
there  was  no  demurrer  filed  to  it  It  express- 
ly sets  forth  the  extent  of  the  patient's  pain 
and  suffering,  much  of  which,  from  the  char- 
ges in  the  declaration,  was  clearly  attribu- 
table to  an  improper  diagnosis  of  the  case  by 
the  physician,  and  to  his  delay  in  administer- 
ing the  proper  treatment  until  pus  had  so 
accumulated  In  the  diseased  leg  as  to  un- 
necessarily add  to  his  pain  and  suffering. 
The  damages  claimed  in  the  declaration  were 
not  only  for  the  loss  of  the  leg  by  amputa- 
tion, but  also  for  pain  and  suffering  occasion- 
ed by  the  alleged  mistreatment.  There  was 
much  uncontradicted  evidence  admitted  upon 
this  subject,  showing  to  what  extent  the  ac- 
cumulated pus  in  the  leg  had  caused  injury 
and  suffering,  from  which  no  relief  whatever 
was  experienced  until  it  had  been  removed 
therefrom.  Some  evidence  was  also  intro- 
duced in  behalf  of  the  plaintiff,  which  does 
not  seem  to  be  denied  by  the  defendant  that 
an  earnest  effort  was  made  to  persuade  the 
latter  to  operate  so  as  to  remove  pus  from 
the  leg,  because  of  its  swelling  and  pain,  days 
before  he  acted  upon  the  suggestion;  and 
there  is  also  testimony  to  the  effect  that  after 
operating,  and  finding  such  a  quantity  of  pus 
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discharged  therefrom,  he  admitted  malting  a 
great  mistake  in  his  diagnosis  of  the  case, 
and  that,  if  he  liad  operated  on  the  leg  sooner, 
he  would  have  saved  the  patient  much  pain 
and  suffering. 

The  evidence  in  this  case  is  quite  volumin- 
ous. It  would  serve  no  useful  purpose  to 
enter  into  minute  detail  of  the  volume  of 
testimony  that  was  introduced  on  each  side 
of  the  issues  of  fact  on  trial.  We  only  make 
brief  allusion  to  the  above  facts  appearing 
in  the  testimony  with  the  view  of  showing 
that  pain  and  suffering  was  evidently  an  im- 
portant element  in  the  damages  claimed  l^ 
the  plaintiff,  and  that  the  testimony  did  not 
demand  a  finding  by  the  jury  that  no  part  of 
such  pain  was  caused  by  the  unskillful  or 
negligent  treatment  by  the  defendant.  It 
was  fair,  therefore,  to  the  plaintiff's  cause, 
that  the  court  should  have  presented  this  the- 
ory to  the  jury  for  their  consideration,  that 
they  might  determine  the  issues  of  fact  upon 
this  particular  branch  of  the  case.  For  this 
reason,  we  think  the  charge  of  the  court  com- 
plained of  requires  the  grant  of  a  new  triaL 

There  are  various  other  grounds  In  the 
motion  for  a  new  trial,  complahiing  princi- 
pally of  certain  charges  of  the  court,  some  of 
which  are  alleged  to  be  argumentative,  and 
some  because  they  iiresent  only  defendant's 
side  of  the  case;  and  the  theory  of  defendant 
was  by  certain  charges  repeated  too  often, 
and  was  presented  more  prominently  than  the 
contentions  of  the  plaintiff.  After  carefully 
reading  over  all  of  these  grounds,  and  compar- 
ing them  with  the  entire  charge  of  the  court, 
which  is  embodi.ed  in  the  record,  we  see  noth- 
ing in  them  which  would  necessitate  a  new 
trial  or  justify  a  discussion.  In  so  far  as  the 
requests  to  charge  were  pertinent,  the  prin- 
ciples therein  embodied  were  covered  by  the 
general  charge  of  the  court.  We  think,  in  the 
main,  the  charge  fully  and  fairly  covered 
the  case.  We,  of  course,  do  not  mean  to  in- 
timate upon  ^hat  side  even  apparently  rests 
a  preponderance  of  the  evidence.  In  this  con- 
nection we  will  only  say  that  we  have  care- 
fully read,  at  a  consumption  of  much  time 
and  thought,  this  voluminous  record  of  evi- 
dence, and  we  cannot  say  that  it  necessarily 
demanded  the  verdict  that  was  found.  The 
charge  above  quoted  and  excepted  to  in  the 
motion  for  a  new  trial  is  on  such  a  material 
issue  that,  in  view  of  the  testimony,  it  re- 
quires the  grant  of  a  new  trial,  and  on  this 
ground  alone  is  the  judgment  of  the  lower 
court  reversed.  Judgment  reversed.  All  the 
justices  concurring,  except  COBB,  J^  dis- 
qualified. 


(Ill  Qa.  40) 

RBBSB  V.  FIDBLITT  MUT.   LIFE  ASS'N. 
(Supreme  Court  of  Georgia.     July  10,  1900.) 

UFB  INSURANCE— DEFAIJLT  IN  FIRST  PRB- 
MIUM— NOTE— DELIVERY. 
1.  Where  the  application  for  a  policy  of  life 
Insurance  and  the  policy  itself  both  stipulated, 
in  effect,  that  the  policy  should  not  become 
binding  on  the  association  issuing  it  until  the 


first  premium  had  been  actually  received  by  the 
association  or  its  authorized  agent  during  the 
good  health  of  the  applicant,  and  that  no  agent 
of  the  association  should  have  power  to  malse, 
alter,  or  discharge  contracts  or  grant  credit, 
and  that  no  alteration  of  the  terms  of  the 
contract  should  be  valid  unless  such  alteration 
should  be  in  writing  and  be  signed  by  the  presi- 
dent of  the  association,  hdd,  that  the  actual 
payment  of  the  first  premium  during  the  good 
health  of  the  applicant  was  a  condition  preced- 
ent to  the  liability  of  the  association,  and  that 
no  agent  of  the  association  could  waive  such 
condition. 

2.  Delivery  is  essential  to  the  validity  of  a 
promissory  note. 

(SyUabns  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Lucy  L.  Rees^  against  the  Fidel- 
ity Mutual  Life  Association.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

The  following  is  the  official  report: 
Mrs.  Lucy  L.  Reese  sued  the  Fidelity  Mu- 
tual Life  Association  to  recover  the  amount 
of  a  policy  issued  by  the  defendant  com- 
pany upon  the  life  of  her  husband,  T.  B. 
Reese.  Upon  the  trial  the  evidence  submit- 
ted in  behalf  of  the  plaintiff  was,  in  brief, 
as  follows:  T.  B.  Reese  applied  to  the  de- 
fendant company  for  a  policy  of  Insurance  on 
his  life  for  $2,000  in  favor  of  his  wife,  Lucy  L. 
Reese.  The  written  application  which  was 
signed  by  him  contained  the  following  stipu- 
lations: '1  hereby  agree  and  bind  myself  as 
follows:  •  •  •  That  the  policy  issued 
hereon  shall  not  become  binding  on  the  as- 
sociation until  the  first  payment  due  thereon 
has  been  actually  received  by  the  association 
or  its  authorized  agents  during  my  lifetime 
and  good  health;  that  no  verbal  statements, 
to  whomsoever  made,  shall  modify  this  con- 
tract, or  in  any  manner  affect  the  rights  of 
the  association,  unless  the  same  be  reduced 
to  writing,  and  be  presented  and  approved  by 
the  officers  of  the  association  at  the  home  of- 
fice, in  Philadelphia,  no  agent  or  examiner 
having  any  power  or  authority  to  make  or  al- 
ter contracts,  waive  forfeitures,  or  grant  cred- 
it ••  •  This  application  shall  be  the 
sole  basis  of  the  contract  with  the  associa- 
tion if  a  policy  be  issued  hereon."  On  Sep- 
tember 8,  1894,  the  association  issued  a  pol- 
icy, as  applied  for,  containing  stipulations 
similar  to  those  set  out  in  the  application, 
and  in  terms  mailing  the  application  a  part  of 
the  policy,  a  copy  of  the  application  being  at- 
tached thereto.  The  policy  was  sent  to  W. 
M.  Reese,  a  soliciting  agent  of  the  associa- 
tion and  a  brother  of  T.  B.  Reese,  at  Thom- 
asville,  6a.,  who  received  it  about  the  18th 
day  of  the  same  month.  T.  B.  Reese  was 
then  living  at  New  Holland  Springs,  Qa.  On 
the  15th  of  the  same  month,  W.  M.  Reese, 
In  pursuance  of  an  agreement  with  S.  A.  Loy- 
less,  state  agent  of  the  association,  executed 
his  promissory  note  for  the  amount  of  the 
first  premium  due  on  the  policy,  payable  to 
Loyless  or  order,  and  on  the  same  date  sign- 
ed a  receipt  to  T.  B.  Reese  for  the  premium. 
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This  note  was  neyer  delivered  to  Loyless,  nor 
was  he  ever  notified  of  its  execution,  so  far 
as  the  evidence  shows,  but  it  was  retained  by 
W.  M.  Reese,  who  intended  forwarding  it 
Boon,  with  some  other  papers,  to  Loyless.  W. 
M.  Reese  kept  the  receipt  and  the  insurance 
policy  for  Ills  brother.  It  appeared  that  T.  B. 
Reese  was  in  good  health  until  the  16th  or 
17th  of  September,  when  he  was  taken  sick 
and  continued  ill  until  his  death,  which  oc- 
curred on  the  night  of  the  26th  of  Septem- 
ber. On  the  25th  of  September,  J.  A.  Linton, 
the  father-in-law  of  T.  B.  Reese,  received  a 
telegram  from  his  daughter,  Mrs.  Reese,' an- 
nouncing the  illness  of  her  husband  and  re- 
questing him  to  come  to  New  Holland  Springs. 
Linton  showed  this  telegram  to  W.  M.  Reese, 
who  thereupon  told  him  about  T.  B.  Reese's 
insurance  policy.  Linton  then  paid  to  W.  M. 
Reese  the  amount  of  the  first  premium,  and 
W.  M.  Reese  destroyed  the  note  which  he  had 
executed  to  Loyless,  and  which  he  had  held 
op  to  that  time.  Linton  took  the  policy  and 
receipt,  and  bad  them  in  his  possession  at  the 
time  of  the  death  of  T.  B.  Reese.  Some  weeks 
after  the  death  of  T.  B.  Reese.  Charles  G. 
Beck,  state  agent  of  the  defendant  associa- 
tion, made  a  demand  upon  the  plaintiff  for 
the  insurance  policy,  giving  as  a  reason  for 
demanding  the  policy  that  the  comxmny  would 
never  pay  it,  and  tendered  her  the  premium 
that  had  been  paid.  Upon  this  evidence  the 
court  granted  a  nonsuit,  and  the  plaintiff  ex- 
cepted. 

King  &  Spalding  and  J.  T.  Pendleton,  for 
plaintiff  in  error.  Hamilton  Douglas,  D.  8. 
Craig,  and  J.  E.  Bond,  for  defendant  in  error. 

PISH,  J.  In  the  written  application  which 
was  signed  by  the  applicant,  he  expressly 
agreed  that  it  should  be  the  sole  basis  of  the 
contract  with  the  insurance  association,  if  a 
policy  should  be  issued  thereon,  and  that  the 
policy  should  not  become  binding  on  the  as- 
sociation until  the  first  payment  due  upon  it 
had  been  actually  received  by  the  association 
or  its  authorized  agent  during  the  good  health 
of  the  applicant.  The  policy  likewise  con- 
tained the  stipulation  that  It  should  not  be 
binding  until  delivered  during  the  good  health 
of  the  applicant,  and  until  the  first  payment 
due  thereon  had  been  made,  and  recited  that 
the  application,  a  copy  of  which  was  attached, 
was  made  part  thereof.  It  is  clear  from  these 
explicit  and  unambiguous  terms  of  the  con- 
tract between  the  applicant  and  the  associa- 
tion that  the  latter  merely  entered  Into  an 
executory  agreement,  the  performance  of 
which  absolutely  depended  upon  the  contln- 
tfency  that  the  first  premium  on  the  policy 
should  be  actually  paid  during  the  applicant's 
good  health.  This  prerequisite  had  to  be 
complied  with  before  the  policy  could  become 
effectual.  In  Ormond  v.  Association,  96  N.  G. 
158.  1  a  B.  796,  it  was  decided  that  "where 
an  application  for  a  life  Insurance  policy  de- 
clares on  its  face  that  the  payment  of  the 
pTemlum  is  a  condition  precedent  to  the  !•- 


suing  of  the  policy,  the  policy  is  not  in  force 
until  the  premium  Is  actually  paid."  And  in 
Oliver  ▼.  Insurance  Co.  (Ya.)  33  S.  B.  536, 
the  court  held  that  *'an  applicant*  s  express 
agreement  in  his  written  application  that  the 
policy  should  not  take  effect  until  the  first 
premium  was  paid,  and  the  policy  delivered 
during  his  continuance  In  good  health,  creat- 
ed a  condition  precedent  to  the  company's 
liability."  The  contract,  as  expressed  In  the 
ai^licatlon  and  the  policy,  established  the 
respective  rights  and  obligations  of  the  par- 
ties; and  this  court  has  no  power  to  alter  its 
provisions,  and  to  declare  a  liability  under  a 
state  of  facts  which  the  parties  never  agreed 
should  fix  it  As  was  said  by  Mr.  Justice 
LitUe  in  Lippman  v.  Insurance  Go.,  106  Ga. 
891,  33  S.  E.  897,  *'A  contract  of  insurance  is 
governed  by  the  same  rules  of  interpretation 
as  extend  to  other  contracts,  and,  when  par- 
ties incorporate  terms  or  stipulations  In  their 
contracts,  it  is  not  the  province  of  the  court 
to  extend  or  enlarge  them,  but  in  construing 
them,  to  give  expression  to  the  true  intent  of 
the  parties,  and  in  so  doing  the  language 
used  is  the  best  criterion  of  Intention." 

The  controlling  question  In  this  case  Is,  did 
the  applicant  comply  with  the  essential  con- 
dition upon  which  the  association's  liability 
depended;  in  other  words,  was  the  first 
premium  actually  paid  during  his  good 
health?  Counsel  for  plaintiff  in  error  con- 
tended here,  in  argument  and  by  brief,  that 
"the  execution  by  W.  M.  Reese  of  his  note 
to  the  defendant's  agent  Loyless,  in  pursu- 
ance of  his  previous  agreement  with  the  com- 
pany through  Loyless,  was  a  good  payment  of 
the  premium."  The  applicant  it  appears,  was 
in  good  health  at  the  date  of  this  note,  and,  if 
it  amounted  to  a  payment  of  the  first  pre- 
mium, then  the  policy  became  binding  on  the 
association.  Bven  if  Loyless,  whose  powers 
to  bind  the  association  were  not  otherwise 
indicated  than  by  being  denominated  its 
"state  agent"  had  been  vested  with  authority 
to  alter  the  terms  of  the  contract  so  as  to 
accept  the  note  of  W.  M.  Reese,  the  s(^iciting 
agent  in  lieu  of  cash,  for  the  first  premium, 
we  do  not  think  the  note  daimed  to  have 
been  executed  in  this  case  would  have  con- 
stituted a  payment  The  proof  was  to  the 
effect  that  the  note  was  filled  out  and  sign- 
ed by  W.  M.  Reese  on  September  15th;  that 
he  kept  it  in  his  possession  for  about  10 
days,  intending  to  forward  it  to  Loyless  with 
some  other  premiums;  that  it  was  never 
sent  nor  was  Loyless  ever  notified  of  the 
fact  that  the  note  had  been  signed.  W.  M. 
Reese  testified  that  he  destroyed  the  note  up- 
on its  payment  by  Linton,  the  applicant's  fa- 
ther-in-law, the  day  before  the  applicant  died. 
In  our  opinion,  these  facts  did  not  constitute 
a  delivery  of  the  note,  and  it  was  therefore 
never  duly  executed  and  was  a  nullity.  A  de- 
livery, actual  or  constructive,  was  as  essen- 
tial as  the  maker's  signature.  "No  contract 
arises  Upon  a  bill  of  exchange  or  promlssoiy 
note  until  the  delivery  of  the  Instrument 
and  until  such  delivery  it  remains  revocable 
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and  QDenforceable.  Thus,  a  promissory  note 
iias  no  Inception  nntil  it  has  been  delivered 
by  the  maker  to  the  payee."  4  Am.  &  Bng. 
Euc  Law  (2d  Ed.)  pb  201.  "Wbile  actual  or 
manual  delivery  is  not  indispensable  to  the 
validity  of  a  note,  still  it  must  appear  that 
the  maker  in  some  way  exercised  an  intention 
to  make  it  an  enforceable  obligation  against 
liimself  according  to  its  terms,  by  surren- 
dering control  over  it,  and  intentionally  pla- 
cing it  under  the  control  of  the  payee,  or  of 
some  third  person  for  his  use.*'  Purviance  v. 
Jones,  120  Ind.  162,  21  N.  E.  1009.  See  1 
Daniel,  Neg.  Inst  §  63  et  seq.;  Pars.  Notes  & 
B.  I  49;  Tied.  Oom.  Paper,  $  34.  The  pay- 
ment of  the  sum  of  money  by  Linton  to  W. 
M.  Beese  could  not  be  in  satisfaction  of  the 
note  which  the  latter  claimed  to  have  made 
to  lioyless,  for  the  reason  that  such  note,  for 
want  of  delivery,  never  became  operative.  It 
seems  to  have  been  an  anomalous  transaction 
for  Beese  to  have  written  out  and  signed  a 
note  payable  to  Loyless,  to  have  kept  it  in  his 
possession  without  notice  to  Loyless  that  it 
had  been  made,  and  for  Linton  to  have  paid 
Beese  the  amount  of  Beese's  own  note>  and 
such  a  payment  to  have  been  designated  as 
a  satisfaction  of  the  note. 

Another  contention  of  the  plaintiff  in  error 
was  that  the  agents  of  the  association,  Loy- 
less and  Beese,  waived  the  condition  of  pay- 
ment of  the  first  ^  premium  by  becoming 
responsible  therefor  to  the  association.  Me- 
chanics' &  Traders'  Ins.  Co.  v.  Mutual  Beal- 
Bstate  &  BuUding  Ass'n,  06  6a.  262,  25  S.  B. 
467,  and  Insurance  Ck).  v.  Pekor,  106  Qa.  1, 
31  8.  B.  779,  were  cited  in  support  of  this  con- 
tention. In  both  of  those  cases  it  appears 
that  the  agents  who  dealt  with  the  assured 
were  general  agents,  who  had  authority  to 
issue  and  deliver  policies  and  renewals  there- 
of, and  that,  according  to  the  course  of  deal- 
ing between  them  and  their  customers,  it  was 
usual  for  them  to  issue  renewals  and  charge 
the  premiums  to  themselves,  and  afterwards 
to  account  with  the  companies  they  repre- 
sented. The  rulings  made  in  those  cases 
were  therefore  based  upon  the  implied  assent 
of  the  insurance  companies  for  such  general 
agents  to  waive  the  payment  of  the  premiums 
in  cash  for  the  renewal  policiea  There  was 
no  pretense  Ia  either  of  those  cases  that  the 
authority  to  make  the  waiver  had  been  ex- 
pressly withheld  from  the  agent,  as  was  done, 
both  in  the  application  and  in  the  policy,  in 
the  ease  at  bar.  Here  there  was  no  evi- 
dence of  any  custom  or  course  of  dealing  upon 
the  part  of  Loyless  and  W.  M.  Beese  which 
could  warrant  an  inference  that  the  associa- 
tion impliedly  assented  that  they  might  be- 
come responsible  to  it  for  the  first  premium, 
in  order  that  credit  might  be  extended  to  the 
applicant  Under  the  express  terms  of  the 
agreement  In  this  case,  the  agents  had  no 
anthority  to  make  such  a  waiver.  The  policy 
declared  that  "no  agent  of  the  association 
has  any  power  or  authority  to  make,  alter, 
or  discharge  contracts,  waive  forfeitures,  or 
grant  credit;  and  no  alteration  of  the  terms 


of  this  contract  shall  be  valid,  and  no  for- 
feiture hereunder  shall  be  waived,  unless, 
such  alteration  or  waiver  be  in  writing,  and 
be  signed  by  the  president  of  the  association"; 
and  the  application  contained  substantially 
the  same  provisiona  More  distinct  and  un- 
OQuivocal  language  could  hardly  have  been 
used  to  express  the  mutual  understanding  of 
the  parties  to  the  contract  The  applicant 
was  an  intelligent  business  man;  he  signed 
the  application;  and  In  the  absence  of  any 
want  of  opportunity  to  read  it  or  of  any 
suggestion  of  fraud  practiced  upon  him,  it 
must  be  conclusively  presumed  that  he  fuUy 
understood  the  entire  transaction.  Further- 
more, his  brother,  W.  M.  Beese,  the  soliciting 
agent  who  was  acting  for  him  in  endeavoring 
to  arrange  the  payment  of  the  first  premium, 
certainly  knew  the  contents  of  the  applica- 
tion which  he  took,  and  of  the  policy  he  had 
in  his  possession,  and  was  fully  aware  that 
neither  he  nor  Loyless  had  authority  to 
grant  credit  for  the  first  premium,  or  in  any 
way  to  alter  the  tenns  of  the  contract  agreed 
upon  between  the  applicant  and  the  associa- 
tion. It  is  a  famillaT  rule  that  a  principal 
may  limit  the  power  of  his  agent  even 
vdthin  the  apparent  scope  of  his  authority, 
so  that  the  agent  cannot  in  violation  of  the 
restriction,  bind  his  principal  when  dealing 
with  one  who  has  notice  of  the  limitation. 
Here  the  applicant  expressly  agreed  in  writ- 
ing that  no  agent  of  the  association  should 
have  authority  to  grant  credit  and  no  altera- 
tion of  the  terms  of  the  contract  of  insur- 
ance should  be  valid  unless  in  writing  and 
signed  by  the  president  of  the  association, 
and  there  was  no  pretense  that  the  president 
ever  signed  such  a  writing.  If,  in  violation 
of  these  specific  provisions  of  the  contract  it 
were  held  that  the  agent  of  the  association 
could  vary  its  terms  and  grant  credit  for  the 
first  premium,  instead  of  requiring  its  pay- 
ment In  cash,  then  must  we  subscribe  to  the 
rule,  which  seems  to  be  supported  by  somi« 
adjudicated  cases,  that  an  insurance  agent 
unlike  all  other  agents,  may  bind  his  prin- 
cipal, though  acting  contrary  to  express  in 
structions,  and  dealing  with  one  who  has  full 
knowledge  of  the  limitations  of  his  authority. 
The  soundness  of  such  a  doctrine  does  not 
commend  itself  to  our  minds.  "It  must  not 
be  thought  that  the  established  rules  of  the 
law  of  agency  do  not  apply  to  the  transac- 
tions of  life  insurance  companies.  There  is 
no  particular  sanctity  about  the  business  of 
life  or  any  other  kind  of  insurance.  The 
companies  engaged  in  it  have  the  right  to 
employ  agents  and  give  to  them  such  au- 
thority as  they  please.  Whatever  Ihnltatlons 
are  Imposed  upon  such  agents,  if  communi- 
cated to  those  dealing  with  them,  will  be 
binding,  and  if  this  authority  be  exceeded 
the  act  will  not  bind  the  prindpaL  On  the 
other  hand,  if  the  agents  are  held  out  to 
the  public  as  possessing  certain  powers,  their 
acts  within  the  apparent  scope  of  this  au- 
thority wlU  bind  their  principals.  While  the 
business  of  life  insurance  has  its  recognisr' 
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pecuUarltdes,  the  courts  hare  constantly  en- 
deavored to  apply  to  all  the  transactions  of 
fire  and  life  insurance  organizations,  or  mu- 
tual benefit  societies  engaged  in  doing  a  life 
Insurance  business,  the  general  doctrines  of 
the  law  of  agency.  The  inquiry  Is,  what  was 
the  contract  entered  into  by  the  parties?  If 
made  through  an  agent,  what  was  the  au- 
thority of  the  agent,  and  had  the  party  deal- 
ing with  him  any  notice  of  limitations  or 
restrictions  upon  such  authority,  or  were  there 
sufficient  circumstances  to  put  him  on  his 
guard  and  to  require  him  to  acquaint  himself 
with  this  actual  authority?'*  Bac.  Ben.  Soc.  $ 
151.  See,  also,  $8  152-155,  15&  In  Conway 
V.  Insurance  Co.,  140  N.  Y.  79,  35  N.  E.  420, 
the  court  held:  "No  different  rules  apply  to 
contracts  of  insurance  from  those  which  ob- 
tain in  the  case  of  other  contracts,  and,  where 
the  parties  have  deliberately  and  formally 
executed  a  contract  for  the  purpose  of  defin- 
ing their  respective  engagements  and  securing 
due  and  exact  performance  thereof,  they 
should  be  held  to  the  same;  and  the  only 
cases  in  which  recoveries  have  been  permit- 
ted contrary  to  the  provisions  of  the  contract 
are  where  it  has  been  shown  that  there  has 
been  such  a  usage  or  course  of  business,  or 
such  consent,  express  or  implied,  as  to  Justify 
the  inference  that  the  insurer  had  extended 
Its  agent's  authority,  and  thus  modified  the 
restrictions  contained  In  the  policy.*'  In  1 
Joyce,  Ins.  $  433^  the  author  says:  "It  is 
undoubtedly  within  the  power  of  the  parties 
to  stipulate  that  an  agent's  authority  shall 
be  exercised  only  within  certain  limits.  It 
is  equally  true  that  an  insurance  company 
may  validly,  as  between  itself  and  its  agent, 
define  and  limit  his  powers,  and  this  will 
affect  all  third  persons,  dealing  with  an 
agent,  who  have  knowledge  or  notice  there- 
of." In  Woods,  Ins.  S  411,  it  is  said:  "In  all 
cases  where  the  assured  has  notice  of  any 
limitation  upon  the  agent's  power,  or  where 
there  is  anything  about  the  transaction  to 
put  him  on  inquiry  as  to  the  actual  authority 
of  the  agent,  acts  done  by  him  in  excess  of 
his  authority  are  not  binding;  as  where  it 
is  generally  known  that  limitations  are  im- 
posed in  certain  respects.  So,  where  direct 
notice,  or  any  notice  which  a  prudent  man 
is  bound  to  regard,  is  brought  home  to  the 
assured,  limiting  the  powers  of  the  agent,  he 
relies  upon  any  act  in  excess  of  such  limited 
authority  at  his  peril  That  an  insurance 
company  has  a  right.  In  a  fair  way,  to  limit 
the  powers  of  its  agent,  must  be  conceded; 
and  when  it  does  impose  such  limitations 
upon  his  authority,  in  such  a  way  that  no 
prudent  man  might  be  mistaken  in  reference 
thereto,  it  is  not  bound  by  an  act  done  by  its 
agent  in  contravention  of  such  notice."  Id.  $$ 
414,  416,  417.  In  this  connection,  see  1  May, 
Ins.  $  137;  Cooke,  Life  Ins.  §§  884, 10G2,  1081; 
Ostr.  Ins.  p.  36;  and  the  numerous  cases 
cited  in  support  of  the  text  by  these  various 
authors.  See,  also.  Fowler  v.  Insurance  Co., 
100  Ga.  330,  28  S.  E.  396;  Morris  v.  Insm> 
sjQce  Oo.»  100  Ga.  461,  82  S.  E.  595;  Insurance 


Co.  V.  Rogers,  108  Ga.  191,  33  S.  B.  954; 
and  the  recent  case  of  Murphy  v.  Inso/ance 
Oo.  (La.)  27  South.  143,  In  Insurance  Go.  v. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct^  887,  29 
U  Ed.  984,  Mr.  Justice  Field,  in  the  course 
of  his  opinion,  made  use  of  the  following  ex- 
pressions: "The  company,  like  any  other 
principal,  could  limit  the  authority  of  its 
agents,  and  thus  bind  all  parties  dealing  with 
them  with  knowledge  of  the  limitation.  It 
must  be  presumed  that  he  read  the  applica- 
tion, and  was  cognizant  of  the  limitations 
therein  expressed."  "The  present  case  is 
very  different  from  Insurance  Co.  v.  Wilkin- 
son, 13  Wall  222,  20  L.  Ed.  017,  and  from  In- 
surance Co.  V.  Mahone,  21  WalL  152,  22  U 
Ed.  593k  In  neither  of  those  cases  was  any 
limitation  upon  the  power  of  the  agent 
brought  to  the  notice  of  the  assured."  "Here 
the  power  of  the  agent  was  limited,  and  no- 
tice of  such  limitation  given  by  being  em- 
bodied in  the  application,  which  the  assured 
was  required  to  make  and  sign*  and  which, 
as  we  have  stated,  he  must  be  presumed  to 
have  read.  He  is  therefore  bound  by  Its 
statements." 

Counsel  for  plaintiff  In  error  also  insisted 
that,  as  to  the  delivery  of  the  policy,  W.  M. 
Reese  was  the  general  agent  of  the  associa- 
tion, and  that  his  acceptance  of  the  premium 
from,  and  delivery  of  the  policy  to,  Linton,  for 
the  benefit  of  the  plaintifC,  with  full  knowl- 
edge of  the  applicant's  illness,  bound  the  as- 
sociation. If  correct  in  what  we  have  al- 
ready said,  then  this  contention  cannot  be 
sound.  So  far  as  the  evidence  discloses,  W. 
M.  Reese  was  not  the  general  agent  of  the 
association;  but,  even  if  he  had  been,  he 
could  not,  in  the  very  teeth  of  the  express 
limitations  upon  his  power  as  agreed  to  by 
the  applicant,  have  bound  the  association  by 
delivering  the  policy  in  violation  of  the  con- 
tract The  mere  fact  that  the  agent  knew 
at  the  time  he  received  the  premium  from 
Linton,— who,  by  the  way,  was  an  entire 
stranger  to  the  contract  between  the  appli- 
cant and  the  association,— and  delivered  the 
policy  to  him,  that  the  terms  of  the  contract 
were  being  violated,  could  not  affect  the  lia- 
bility of  the  association. 

Applying  the  law,  as  we  conceive  it  to  be, 
to  the  evidence  submitted  by  the  plahitiff 
upon  the  trial,  we  conclude  that  she  was  not 
entitled  to  a  recovery,  and  therefore  the 
court  did  not  err  in  granting  a  nonsuit  Judg- 
ment affirmed.    All  the  Justices  ooncurrini^ 


(111  Ga.850) 
LAMAR  V.  GARDNER  et  at 
(Supreme  Court  of  Georgia.    July  11,  1900.) 
INJUNCTION— CONFLICTINO   EYIDENCB. 
The  evidence  was  conflicting  on  the  ma- 
terial issues  in  the  case,  and  the  trial  judgt 
did  not  abuse  his  discretion  in  refusing  the  In- 
junction. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Decatur  county; 
W.  N.  Spence,  Judge. 
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Suit  by  T.  R.  Lamar,  administrator,  against 
Q.  Q.  Gardner  and  others.  Judgment  toe  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

Townsend  &  Westmoreland  and  Z.  D.  Har- 
rison, for  plaintiff  in  error.  B.  B.  Bower  and 
Hawes  &  Hawes,'for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
ibe  Justices  concurring,  except  COBB,  J.,  dis- 
qualified. 

(lu  Ga.  tm 

WAYCROSS  AIR-LINE   R.   00.   v.   SOUTH- 
ERN PINE  CO.  OP  GEORGIA  et  al. 

(Supreme  Court  of  Georgia.    July  11,  1900.) 

RAILROADS  —  RIGHT  OP  WAY  —  CONTRACTS — 
CONSTRUCTION  —  TRESPASS  —  INJUNCTION  — 
PHYSICAL  ACTS— STATUTES— PRIVATE  RAIL- 
ROAI>-CONSTRUCTION   RIGHT. 

1.  Where  a  lumber  company,  by  a  written 
contract,  granted  to  a  railroad  company  a  right 
of  way  over  all  the  lands  which  the  grantor 
then  owned,  or  might  thereafter  own,  tnroagh 
which  the  railroad  of  the  grantee  then  ran,  or 
over  which  it  might  thereafter  run,  *'to  and 
from  any  and  all  points  authorized  by  the  [then 
existing]  charter"  of  the  railroad  company,  the 
meaning  of  the  contract  was  that  the  railroad 
company  should  hare  a  right  of  way  for  its 
railroad,  over  the  lands  of  the  grantor,  to  and 
from  any  of  the  termini  of  the  railroad  desig- 
nated or  indicated  in  the  charter  of  the  rail- 
road company.  Under  such  a  contract,  the  rail- 
road company  did  not  acquire  a  right  of  way 
through  the  lands  of  the  lumber  company  for  a 
temporary  spur  track,  for  private  use  only,  from 
its  main  line  to  a  point  some  three  or  four 
miles  distant  therefrom,  which  was  not  named 
or  indicated  in  the  charter  as  one  of  the  points 
to  which  it  was  authorized  to  build  its  road. 
(a)  Consequently,  when  the  railroad  company 
undertook,  solely  under  the  right  which  it  ac- 
quired by  this  contract,  to  construct  such  a 
spur  track  upon  and  across  the  lands  of  the 
lumber  company,  and  the  latter  forcibly  pre- 
Tented  it  from  doing  so,  it  was  not  erroneous, 
upon  petition  by  the  railroad  company  for  an 
injunction,  for  the  court  to  refuse  to  enjoin 
the  lumber  company  from  further  interfering 
with  the  construction  of  such  track  upon  its 
lands.  Nor  was  it  erroneous,  upon  the  cross 
application  of  the  lumber  company,  to  enjoin 
the  railroad  company  from  constructing  this 
track  upon  the  lands  in  question. 

2.  When,  in  acting  upon  an  equitable  petition 
for  injunction,  the  court  grants  to  one  of  the 
parties  the  right  to  exercise  a  specific  privilege 
on  stated  conditions,  such  party,  by  accepting 
the  grant,  becomes  bound  by  the  conditions,  and 
the  court  may  subsequently  enforce  compliance 
therewith,  and  in  so  doing  does  not,  though  or- 
dering the  party  to  do  physical  acts,  violate 
the  rule  against  granting  mandatory  injunc- 
tions. 

3.  The  general  railroad  law  of  this  state, 
which  provides  that  *the  general  direction  and 
location"  of  a  new  railroad,  constructed  by  one 
railroad  company,  "shall  be  at  least  ten  miles 
from  [a]  railroad  already  constructed"  by  an- 
other railroad  company,  except  at  points  "with- 
in ten  miles  of  either  terminus"  (Civ.  Code,  S 
2176),  does  not  prevent  a  purely  private  corpo- 
ration from  constructing,  and  itself  operating, 
for  its  own  exclusive  use,  upon  its  own  land,  a 
tramroad,  for  the  purpose  of  hauling  lumber, 
etc,  from  its  sawmill,  located  upon  one  rail- 
road, to  another  and  competing  railroad,  for 
shipment  over  the  latter  road,  although  such 
tramroad  may  run  parallel  to  and  in  dose  prox- 
imity to  the  first-mentioned  railroad. 

(Syllabus  by  the  Court) 
86S.H.-41 


Error  from  superior  court.  Coffee  county; 
Joseph  W.  Bennett,  Judge. 

Suit  by  the  WaycroBS  Air^Line  Railroad 
Company  against  the  Southern  Pine  Company 
of  Georgia  and  others  to  restrain  defendants 
from  interfering  with  complainant's  construc- 
tion of  a  railroad  over  defendant's  lands. 
From  an  order  denying  the  injunction,  and 
granting  a  cross  injunction  against  the  con- 
struction of  the  road,  plaintiff  brings  error. 
Affirmed. 

J.  L.  Sweat,  for  plaintiff  in  error.  W.  B. 
Kay  and  John  C  McDonald,  for  defendants 
in  error. 

FISH,  J.  L  The  Waycross  Alr^Line  Rail- 
road Company  undertook  to  build  a  spur 
track,  extending  from  its  main  line  to  a 
point  three  or  four  miles  distant  therefrom, 
upon  and  across  the  land  of  the  Southern  Pine 
Company  of  Georgia,  without  consulting  the 
latter,  and  without  resorting  to  condemna- 
tion proceedings  to  procure  a  right  of  way 
for  such  track.  We  by  no  means  Intend  to 
Intimate  that  the  railroad  company  could 
have  procured  a  right  of  way  for  the  spur 
track  which  it  was  seeking  to  construct,  by 
exercising  the  state's  power  of  eminent  do- 
main, but  are  merely  stating  the  facts,  which 
show  that  its  claim  was  not  based  upon  an 
alleged  right  to  take  this  private  property  for 
public  use,  under  the  forms  and  by  due  pro- 
cess of  law.  It  based  its  claim  to  a  right 
of  way  for  this  track  over  the  lands  of  the 
pine  company  entirely  upon  a  written  con-, 
tract  with  the  latter  company.  Therefore^  so 
far  as  this  case  is  concerned,  if  the  railroad 
company's  claim  is  not  supported  by  the  con- 
tract upon  which  It  relies,  the  court  below 
committed  no  error  in  refusing  to  enjoin  the 
pine  company  from  preventing  or  Interfer- 
ing with  the  construction  of  the  spur  track  up- 
on its  land,  nor  in  enjoining  the  railroad  com- 
pany, until  the  further  order  of  the  court, 
from  constructing  the  track  upon  this  land. 
The  contract  upon  which  the  railroad  com- 
pany relies  was  executed  by  the  parties  on 
the  5th  of  August,  1895,  and  in  it  the  South- 
ern Pine  Company  of  Georgia,  which  is  oth- 
wise  designated  therein  as  the  "party  of  the 
first  part,"  grants  to  the  Waycross  Air-Line 
Railroad  Company,  otherwise  designated  as 
the  "party  of  the  second  part,"  a  right  of  way, 
not  less  than  150  feet  wide,  ''over  all  lands 
the  said  party  of  the  first  part  now  owns,  or 
which  it  may  hereafter  own  or  become  en- 
titied  to,  through  which  the  railroad  of  the 
said  party  of  the  second  part  now  runs,  or 
over  which  it  may  hereafter  be  run,  to  and 
from  all  points  authorized  by  the  present 
charter  of  the  party  of  the  second  part" 
There  is  nothing  In  the  original  charter  of 
the  Waycross  Air-Line  Railroad  Company, 
nor  in  either  of  the  amendments  thereto, 
which  expressly  authorizes  it  to  build  its 
railroad,  or  any  branch  thereof,  to  the  pro- 
posed terminus  of  this  spur  track.  Its  orig- 
inal charter  authorized  it  to  build  a  railro*'' 
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••from  Waycross,  in  the  county  of  Ware,  to 
the  city  of  Macoo  or  HawkinsTUle,  In  Pu- 
laski county,  or  to  some  point  on  the  East 
Tennessee,  Virginia  &  (Georgia  Railroad  in 
the  counties  of  Appling,  Telfair  or  Dodge,  and 
thence  to  Dublin  In  Laurens  county,  and 
from  Waycross  to  the  Florida  line,  at  some 
point  on  the  St  Mary's  river,  with  the  right 
of  extending  the  same  to  the  port  of  St 
Mary's,  Georgia."  Aets  1887,  p.  227.  By  an 
amendment  to  its  charter,  in  1889,  it  was  au- 
thorized to  build  a  railroad  "from  Waycross, 
through  the  comities  of  Ware,  Appling,  Cof- 
fee, Irwin  and  Wilcox,  to  Cordele,  Dooly 
county."  Acts  1889,  p.  247.  Another  amend- 
ment in  1891,  authorized  "an  extension  of 
said  road  from  some  point  on  the  line  there- 
of as  now  surveyed  and  located  in  the  coun- 
ties of  Coffee  or  Irwin,  through  the  counties 
of  Wilcox  and  Dooly,  to  Fort  Valley,  In 
Houston  county,  and  also  an  extension  or 
branch  from  its  line  between  Waycross  and 
St  Mary's  to  Brunswick  or  South  Brunswick, 
in  Glynn  county."  Acts  1890-91,  p.  4ia  As 
we  have  seen,  under  the  contract  with  the 
Southern  Pine  Company  of  Georgia,  the  Way- 
cross  Air-Line  Railroad  Company  was  grant- 
ed a  right  of  way  through  all  the  lands  of  ihe 
former  company  over  which  the  railroad 
company's  railroad  then  run  or  might  there* 
after  be  run,  "to  and  from  all  points  au- 
thorized by  the  [then  existing]  charter"  of  the 
railroad  company.  The  "points"  to  and 
from  which  the  Waycross  Air-Une  Railroad 
Company,  by  its  charter,  was  then  authoris- 
.  ed  to  run  its  railroad,  are  those  designated 
or  Indicated  in  the  acts  of  the  legislature 
from  which  we  have  quoted;  that  is,  they 
are  the  termini  mentioned  or  indicated  in  its 
charter,  to  and  from  which  it  was  authorized 
to  construct  and  operate  its  main  line,  or 
main  lines,  or  the  extensions  or  branches 
thereof.  The  meaning  of  this  contract  there- 
fore, was  that  the  Waycross  Air-Line  Rail- 
road Company  should  have  a  right  of  way  for 
lis  railroad,  over  the  lands  of  the  Southern 
Pine  Company  of  Georgia,  to  and  from  any 
of  the  termini  of  the  railroad  designated  or 
indicated  in  the  charter;  not  that  the  rail- 
road company  should  have  a  right  of  way 
through  the  lands  of  the  grantor  to  reach 
any  point  indicated  in  the  charter,  and  also 
the  right  to  build,  over  the  land  of  the  gran- 
tor, spur  tracks  extending  from  Its  main  line 
in  any  direction  that  it  might  see  fit  "The 
railroad  of  the  said  parly  of  the  second  part" 
which  was  contemplated  and  intended  by  this 
contract,  was  its  main  line,  or  main  lines,  and 
the  extensions  or  branches  thereof  authoriised 
by  the  charter,  built  or  to  be  built,  to  the 
points  designated  in  its  charter,  for  the  pub- 
lic convenience  and  benefit  The  spur  track 
which  the  Waycross  Air-Line  Railroad  Com- 
pany was  engaged  in  constmctlng  when  this 
controversy  arose,  by  its  own  showing,  was 
not  tor  the  purpose  of  reaching  any  point 
named  or  indicated  In  its  charter,  and  was 
to  be  neither  a  part  of,  nor  even  an  essential 
appendage  to.   Its  railroad,  bat  vras  to  be 


purely  temporary  in  duration  and  for  private 
use  only.  The  plaintiff  alleged  in  its  petition 
that  it  was  to  be  built  "for  the  purpose  of 
facilitating  the  transportation  of  the  freights 
of  Lott  &  Hatfield,  engaged  in  the  sawmill 
business,  and  McLean  &  Perkins  and  J.  F. 
Cook,  engaged  in  the  naval-stores  business, 
at  or  near"  the  point  it  was  intended  to  reach; 
and  the  superintendent  of  the  plaintiff's  rail- 
road testified  that  the  purpose  in  constructing 
this  spur  track  was  "to  facilitate  the  handling 
of  the  lumber  and  naval  stores  of"  these  par- 
ties "at  said  point,  at  the  prevailing  rate  from 
Nicholls,  to  meet  the  emergency  and  neces- 
sity therefor,  the  same  to  be  used  only  tem- 
porarily for  said  purpose,  and  not  to  be  oper- 
ated, either  temporarily  or  permanently,  as 
a  branch  railroad;  the  freight  and  passenger 
trains  of  plaintiff  not  to  be  run  thereon,  but 
only  cars  of  lumber  and  naval  stores  of  said 
parties  to  be  transferred  thereon  to  plain- 
tiff's depot  at  Nicholls  on  its  said  main  line." 
While,  in  a  purely  mechanical  and  material 
sense,  this  spur  track  was  a  railroad,  it  was 
not  the  railroad  of  the  Waycross  Alr-Iine 
Railroad  Company  for  which  the  Southern 
Pine  Company  of  Georgia  granted  a  right  of 
way  through  its  lands.  One  who.  In  general 
terms,  grants  to  a  railroad  company,  char- 
tered for  the  purpose  of  constructing  and 
operating  a  railroad  for  public  use,  a  right 
of  way  for  its  railroad  over  the  lands  of  the 
grantor,  does  not  thereby  grant  a  right  of 
way  for  any  and  every  temporary  and  private 
spur  track  or  branch  road  which  the  railroad 
company  may  see  fit  to  construct  from  its 
railroad  across  sudi  lands.  The  parties  in 
such  a  case  are  presumed  to  have  contracted 
with  reference  to  the  kind  of  a  railroad  which 
the  railroad  company  was  chartered  to  build 
and  operate;  that  is,  a  railroad  for  public 
convenience  and  benefit  upon  which  freight 
and  passenger  trains  are  to  be  operated.  The 
court  did  not  err  in  refusing  the  injunction 
prayed  for  by  the  Waycross  Air-Line  Railroad 
Company,  nor  in  enjoining  it  until  the  fur- 
ther order  of  the  court  from  constructing  this 
spur  track  upon  the  lands  of  the  Southern 
Pine  Company  of  Georgia. 

2.  The  Waycross  Air-Line  Railroad  Com- 
pany began  to  build  this  spur  track  up- 
on and  across  the  lands  of  the  Southern 
Pine  Company  of  Georgia  without  the  consent 
of  the  latter,  and  without  authority  of  law. 
While  this  work  was  in  progress,  the  latter 
company  assembled  a  force  of  its  employes, 
tore  up  the  track  which  had  been  constructed 
upon  its  land,  except  a  portion  thereof  upon 
which  stood  an  engine  and  cars  of  the  rail- 
road company,  which  had  been  used  in  the 
work  of  construction,  and  prevented  the  rail- 
road company  from  further  prosecuting  the 
work.  The  destruction  of  the  track  left  the 
engine  and  cars  cut  off  from  the  main  line 
of  the  railroad  company.  When  the  railroad 
company's  petition  for  injimction  waa  pre- 
sented to  the  judge,  he  granted  a  temporary 
restraining  order  against  the  pine  company, 
and  restrained  the  railroad  company,   until 
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the  further  order  of  the  court,  from  oon- 
fltmctlngr  or  attemptiug  to  conatruct,  the  spur 
track,  but  In  the  same  order  granted  the 
railroad  company  permission  to  temporarily 
relay  the  track  which  had  been  torn  up,  for 
the  sole  purpose  of  removing  its  engine  and 
cars  to  its  main  line,  upon  the  express  con- 
dition that  the  railroad  company,  if  thereafter 
80  directed  by  the  court,  would  take  up  and 
remoYe  the  spur  track  entirely  from  the  land 
of  the  pine  company.  The  railroad  company 
relald  the  track  for  the  purpose  indicated. 
Upon  the  subsequent  Interlocutory  hearing, 
the  court,  after  refusing  the  injunction  pray- 
ed for  by  the  railroad  company,  and  enjoining 
it  from  constructhig  the  spur  track,  ordered 
it  to  take  up  and  remove  all  the  track  which 
had  been  laid  on  the  land  of  the  pine  com- 
pany. One  of  the  assignments  of  error  is 
that  the  court  had  no  power  to  order  the  rail- 
road company  to  take  up  and  remove  this 
track.  While,  as  a  general  rule,  a  court 
cannot,  by  injunction,  compel  the  performance 
of  an  act,  we  think,  under  the  circumstances 
of  this  case,  the  court  had  the  power  to  com- 
pel the  railroad  company  to  take  up  and  re- 
move the  track  from  the  land  of  the  pine 
company.  When  the  railroad  company,  la 
order  to  recover  its  engine  and  cars,  availed 
itself  of  the  permission  granted  it  by  the 
court  to  relay  the  track  for  this  purpose,  it 
elected  to  accept  and  abide  by  the  condition 
upon  which  the  right  to  do  this  was  granted, 
and  could  not  thereafter  be  heard  to  complain 
if  the  court  compelled  it  to  take  up  and  re- 
move all  the  track  which  it  had  laid  on  the 
land  of  the  pine  company.  It  could  not  exei^ 
else  the  right  conferred  upon  it  by  the  order 
of  the  court,  without  submitting  to  the  terms 
imposed  upon  it  by  that  order.  Submission 
to  these  terms  was  a  condition  precedent  to 
the  exercise  of  the  right  It  is  too  late,  after 
exercising  the  right  conferred  upon  it  by 
the  order,  to  question  the  terms  under  which 
It  was  exercised,  or  the  power  of  the  court 
to  enforce  them. 

&  The  charge  that  the  Southern  Pine  Com- 
pany of  Georgia  and  the  OfTerman  &  Western 
Railroad  Company  had  combined  and  con- 
federated for  the  purpose  of,  and  were  "actu- 
ally engaged  in,  paralleling  the  plaintlfiTs 
main  line  of  vailroad,  by  constructing  a  road 
from  the  mill  (of  the  pine  company)  at 
Marie  to  said  town  of  NichoUs,  there  to  con- 
nect with  the  Nicholls  mill  (of  the  pine  com- 
pany) and  the  said  OfTerman  &  Western 
Railroad,"  was  not  sostalned  by  the  evidence. 
The  evidence  did  show  that  the  pine  company, 
for  the  purpose  of  connecting  its  mill  at 
Marie  with  the  Offerman  &  Western  Railroad 
at  Nicholls>  was  constructing,  through  and 
upon  its  own  land,  a  tramroad  from  Marie  to 
Nicholls,  and  that  this  tramroad  would  run 
parallel  to  and  very  close  to  the  plaintiff's 
railroad  between  these  points.  But  the  evi- 
dence di^  not  show  that  the  Offerman  & 
Western  Railroad  Company  had  anything  to 
do  with  the  construction  of  this  tramroad,  or 
that  such  tramroad  waa  to  be  controlled  and 


operated  by  this  railroad  company.  It  is  true 
ttot  the  plaintiff,  by  an  amendment  to  its 
petition,  did  allege,  and  the  allegation  was 
not  denied,  that  the  stockholders  in  the  Offer- 
man  &  Western  Railroad  Company  and  the 
stockholders  in  the  Southern  Pine  Company 
of  Georgia  were  "largely  the  same,,  with  cer- 
tain of  their  officers  the  same,  *  *  *  both 
being  practically  under  one  control  and  man- . 
agement"  But  this  did  not  keep  the  pine 
company  from  being  a  purely  private  corpora- 
tion, separate  and  distinct  from  the  Offerman 
&  Western  Railroad  Company,  nor  make  the 
tramroad  whldb  it  was  building,  for  its  own 
exclusive  use,  a  part  of  the  railroad  of  such 
company.  The  general  ndlroad  law  of  this 
state,  which  provides  that  "the  general  direc- 
tioo  and  location"  of  a  new  railroad  con- 
structed by  one  railroad  company  "shall  be 
at  least  ten  miles  from  [a]  railroad  already 
constructed"  by  another  railroad  company, 
except  at  points  "within  ten  miles  of  either 
terminus"  (Civ.  Ck)de,  f  2176),  does  not  pre- 
vent a  purely  private  corporation  ftrom  con- 
structing, and  itself  <q;)erating,  for  its  own 
exclusive  use,  entirely  upon  ita  own  land,  a 
tramroad,  for  the  purpose  of  hauling  its  own 
productB  from  its  mill,  located  upon  one  rail- 
road, to  another  and  competing  railroad,  for 
shipment  over  the  latter  road,  although  such 
tramroad  may  run  parallel  to  and  in  dose 
proximity  to  the  first-mentioned  railroad. 
The  public  p<^cy  hidicated  by  this  section 
of  the  Civil  Oode  applies  to  railroad  com- 
panies chartered  by  the  state  to  act  as  com- 
mon carriers.  It  puts  no  restrictions  upon 
private  individuals,  or  purely  private  corpora- 
tions, who  may  seek  to  construct  and  operate, 
upon  their  own  premises,  tramroads,  or  rail- 
roads, for  their  own  exclusive  use  and  benefit 
Judgment  afltaned.  All  the  Justices  concur 
ring. 

cm  Ga.  266) 

ORITTBNDBJN  v.  SOUTHERN  HOMB 
BUIUDING  &  LOAN  ASS'N. 

(Supreme  Oonrt  of  Qeorgia.    July  11,  19(X).) 

CORPORATIONS  —  BY-IjAWS  —  AMENDMENT  - 

ACTION  BY  STOCKHOLDER— PETITION 

—DEMURRER— APPEAL. 

1.  A  business  corporation  may  malce  amend- 
ments to  its  by-laws  which  are  not  inconsistent  , 
with  its  charter  or  constitution.  Consequent- 
ly an  allegation  in  a  petition  that  the  defend- 
ant, a  corporation,  made  specified  amendments 
to  its  by-laws,  does  not  negative  its  authority 
so  to  do,  when  there  is  no  allegation  that  these 
amendmenta  were  contrary  to  the  defendant* a 
charter  or  constitution. 

2.  Where  given  amendmenta  to  the  by-lawa 
of  such  a  corporation  were,  under  its  charter 
and  constitution,  allowable,  they  were  not,  as 
to  a  particular  atoclcholder,  fraudulent  or  void 
merely  because  made  without  his  Icnowledge, 
or  because  he  "has  never  ratified,  acquiesced 
in,  or  consented  to,  the  same.'* 

8.  A  stockholder  who  brings  an  action  against 
a  corporation,  and  in  his  petition  alleges  that 
certain  amendments  to  its  by-laws  i^rere  in  vio- 
lation of  his  contract  with  the  defendant,  must 
set  out  the  contract  with  sufficient  fullness  tc 
enable  the  court  to  determine  whether  er  not 
his  allegation  is  well  founded. 
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4.  When  the  petition  in  tach  a  case  alleges 
that  the  plaintiff  is  entitled  under  the  by-laws 
to  recover  a  designated  amount  as  the  with- 
drawal value  of  his  stock,  it  is  incumbent  upk 
on  him  to  show,  by  the  terms  of  his  contract, 
that  his  rights  to  recover  sach  withdrawal 
value  accrued  under  the  contract  in  connection 
with  the  by-laws;  and.  to  do  this,  it  is  essen- 
tial that  the  terms  of  tne  contract  be  set  forth. 

5.  When  a  demurrer  to  a  petition  is  based  on 
several  grounds,  and  the  court  in  terms  sus- 
tains some  of  them,  and  thereupon  dismisses  the 
petition,  the  judgment  will  be  affirmed,  wheth- 
er these  grounds  were  well  taken  or  not,  if  the 
other  grounds  of  the  demurrer  were  good. 

<Syllabufi  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  O.  H.  Crittenden  against  the 
Southern  Home  Building  &  Loan  Associa- 
tion. From  a  judgment  sustaining  a  demur- 
rer in  part,  plaintiff  brings  error.    Affirmed. 

Malcolm  Johnson,  for  plaintiff  In  error.  W. 
A.  Wimblsh  and  Llgon  Johnson,  for  defend- 
ant In  error. 

LEWIS,  J.  O.  H.  Crittenden  brought  suit 
In  the  dty  court  of  Atlanta  against  the  South- 
ern Home  Building  &  Loan  Association,  al- 
leging defendant's  Indebtedness  to  him  to  be 
the  sum  of  $1,005,  principal,  besides  interest; 
for  money  had  and  received  to  his  use.  The 
following  were  substantially  the  allegations 
In  the  petition:  On  December  17,  1889,  he 
subscribed  for  10  shares  of  the  capital  stock 
In  said  corporation,  and  paid  as  a  membership 
fee  thereon  $10,  and  as  dues  on  said  shares 
$678,  In  monthly  Installments  of  |6  each,  cot- 
erlng  a  period  of  113  months,  to  wit,  from 
Januaiy.  1890,  to  May,  1899,  both  Induslye. 
On  September  1,  1890,  he  subscribed  to  5 
other  shares  of  the  capital  stock  of  said  cor^ 
poration,  and  paid  as  a  membership  fee  there- 
on $5,  and  as  dues  on  said  5  shares  $312,  in 
monthly  Installments  of  $3  each,  covering 
a  period  of  104  months,  to  wit  from  October, 
1890,  to  May,  1899,  both  inclusive,  making  an 
aggregate  amount  of  $1,006.  When  petition- 
er subscribed  for  the  stock  and  made  pay- 
ments on  the  same,  defendant  accepted  the 
subscriptions  and  payments  under  contract 
that  It  was  a  true  building  and  loan  associa- 
don,  on  the  ordinary  plan,  upon  which  peti- 
tioner relied,  and  knew  nothing  to  the  con- 
trary until  since  the  last  payment  made  by 
him  In  May,  1899,  since  which  time  he  has 
made  no  other  payments.  He  avers  that  de- 
fendant is  not  a  building  and  loan  association: 
First,  because  it  requires  members  to  pay 
on  loans  a  fixed  or  arbitrary  premium,  and 
not  a  premium  which  is  the  result  of  free  and 
open  competition  among  the  members,  or  of 
any  competition  at  all;  second,  because  there 
Is  a  material  want  of  mutuality  among  the 
members  In  the  benefits  and  burdens  of  the 
association,  in  that  loans  are  not  made  to 
members  tendering  sufficient  and  proper  se- 
curity, as  the  result  of  free  and  fair  com- 
petition, but  arbitrarily,  by  the  board  of  di- 
rectors; third,  in  addition  to  the  regular  in- 
terest charge  of  6  per  cent  per  annum  on 
loans,  some  members  are  required  to  pay  a 


fixed  or  arbitrary  premiimi  of  6  per  cent  per 
annum,  while  others  are  required  to  pay  a 
fixed  or  arbitrary  premium  of  4  per  cent  per 
annum  only;  fourth,  on  or  about  December 
— ,  1897,  defendant  materially  changed  sev- 
eral of  its  most  important  by-laws,  which 
materially  violates  its  contracts  with  petl- 
tl<mer  and  a  large  majority  of  its  members, 
and  changes  the  relation  of  its  members  to 
each  other.  The  petition  then  goes  on  to 
briefly  mention  the  changes  made  In  the  by- 
laws, to  the  effect  for  instance,  of  abolish- 
ing the  expense  fund,  repealing  the  by-law 
with  reference  to  time  for  withdrawal  of 
stock  by  members,  etc.  It  was  alleged  that 
these  changes  violated  defendant's  contract 
with  petitioner  to  his  great  Injury,  and  his 
prayer  was  to  recover  back  the  money  he  had 
paid  Into  the  association.  There  is  a  sec- 
ond count  In  the  petition,  for  a  further  cause 
of  action,  In  which  plaintiff  claims  the  sum 
of  $1,341.66,  besides  Interest  for  the  with- 
drawal value  of  his  stock.  It  Is  alleged  that 
the  by-laws  of  defendant  provided  that  stock 
might  be  withdrawn  upon  giving  00  days*  no- 
tice to  the  association  by  the  stockholder  of 
his  intention  to  withdraw,  and  that  when 
withdrawn  after  seven  years,  and  before  ma- 
turity, the  holder  shall  receive  the  actual 
book  value  of  same,  as  shown  by  the  last 
statement  of  the  division  of  profits.  More 
than  60  days  before  the  filing  of  this  suit 
petitioner  filed  an  application  to  withdraw  his 
stock,  the  actual  book  value  thereof  on  that 
date  being  $1,341.65.  He  claims  to  have  per- 
fected his  right  of  withdrawal,  and  complied 
with  all  requirements  of  defendant  in  the 
premises,  but  defendant  fails  and  refuses  to 
pay  him  the  withdrawal  value  of  his  stock.  He 
therefore  seeks  a  recovery,  also,  of  $1,341.65. 
To  this  petition  a  demurrer  was  filed  upon  the 
following  grounds:  (1)  Petitioner  falls  to  set 
forth  in  sufficient  form  and  detail  the  allied 
contract  between  him  and  defendant  (2)  Pe- 
titioner avers  that  the  contract  between  him 
and  defendant  is  In  writing,  and  falls  to 
state  in  sufficient  detail  the  nature  of  the 
contract  and  the  terms  thereof.  (3)  Petition 
fails  to  show  any  good  and  sufficient  reason 
why  plaintiff,  being  a  stockholder.  Is  entitled 
to  a  judgment  (4)  Petition  fails  to  show  that 
there  are  any  funds  available  for  payment  of 
withdrawals.  (6)  Petition  falls  to  show  that 
the  withdrawal  claim  of  the  plaintiff  had  ever 
been  reached.  (6)  Petition  falls  to  show  that 
plaintiff  paid  his  dues,  so  as  to  entitle  him 
to  withdrawal.  (7)  Paragraph  4  of  petition  is 
argumentative,  and  conclusions  of  law,  and 
indefinite  and  vague,  and  should  be  stricken; 
that  it  contains  immaterial  matter.  Para- 
graph 6  of  the  petition  is  demurred  to  on  the 
same  ground.  After  argument  by  counsel, 
the  judge  rendered  his  judgment  sustaining 
the  demurrer  and  dismissing  the  case,  under 
the  following  order:  •'Ordered,  that  this  de- 
murrer be  sustained  on  the  third  ground 
thereof,  and  the  first  count  of  the  declaration 
is  stricken,  as  setting  forth  no  cause  of  action 
In  favor  of  the  plaintiff.    As  to  the  second 
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count  tbe  demurrer  Is  sustained,  on  the 
fourth,  fifth,  and  sixth  grounds  thereof,  with 
leave  to  the  plaintiff  to  amend;  and,  plain- 
tiff declining  to  amend  under  this  leave,  the 
second  count  of  the  declaration  is  stricken, 
and  the  case  is  dismissed."  Upon  this  Judg- 
ment, error  is  assigned  in  the  bill  of  excep 
tians. 

1.  After  a  careful  reading  of  the  allega- 
tions in  this  petition  on  the  first  count,  we 
fail  to  see  that  any  cause  of  action  is  set 
forth  against  tbe  defendant  company.  There 
is  no  allegation  in  the  petition  that  the  dues, 
premiums,  etc.,  paid  by  plaintiff  were  not 
paid  properly,  and  entirely  in  accord  with 
his  obligations  under  the  contract  he  made 
with  the  association.  He  claims  that  the  as- 
sociation has  no  right  to  require  members  to 
pay  on  loans  a  fixed  premium.  We  know 
of  nothing  under  the  laws  of  Georgia  that 
prohibits  such  charge.  Under  section  S  of 
the  act  approved  October  19,  1891  (Acts 
1890^91,  vol.  1,  p.  181),  It  is  declared  "that  no 
fines,  interest  or  premiums  paid  on  loans  in 
any  building  and  loan  association  shall  be 
deemed  usurious,  and  the  same  may  be  col- 
lected as  debts  of  like  amount  are  now  col- 
lected by  law  in  this  state  and  according  to 
the  terms  and  stipulations  of  the  agree- 
ment between  the  association  and  the  bor- 
rower." There  is  no  allegation  in  the  peti- 
tion that  the  charge  of  a  fixed  premium  is  in 
violation  of  the  contract  made  by  plaintiff 
with  the  defendant.  In  4  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  1070,  it  is  declared.  "Where, 
however,  the  statutes  make  no  provision  for 
awarding  the  loan  by  competitive  bidding,  a 
loan  made  without  bidding  is  valid."  See. 
also,  Investment  Go.  v.  Bachelor,  &4  N.  J. 
Eq.  600,  007,  S5  Atl.  745.  These  views  also 
cover  the  second  assignment,  as  to  why  the 
corporation  is  not  a  building  and  loan  associa- 
tion. As  to  the  allegation  that  some  of  the 
stockholders  are  charged  a  fixed  premium  of 
6  per  cent,  per  annum,  while  others  were  re- 
quired to  pay  (mly  4  per  cent,  per  annum, 
it  does  not  appear  that  they  belonged  to  the 
same  class  of  stockholders,  nor  that  such 
charges  are  contrary  to  the  charter  and  con- 
stitution of  the  association.  It  does  not  nec- 
essarily follow  that  there  is  a  want  of  mu- 
tuality in  this  regulation.  Mutuality  does  not 
imply  perfect  equality.  In  building  and  loan 
associations,  it  means  that  each  member 
shall  share  alike  the  profits  and  losses  with 
all  other  members  of  his  class.  There  is 
nothing  in  the  allegation  that  the  loans  were 
made  arbitrarily  by  the  directors.  Necessari- 
ly, the  management  of  all  corporations  is  in- 
trusted to  its  directors  and  officers.  No 
fraud  or  misconduct  is  charged  against  the 
ofi&cers  of  this  association,  and  by  their  sys- 
tem of  loaning  money  no  Injury  is  alleged  to 
the  plaintiff,  and  no  loss  to  the  association. 
Petitioner  further  alleges  as  a  reason  why 
he  Is  relieved  from  his  obligations  as  a 
stockholder,  and  is  entitled  to  recover  back 
the  money  paid  by  him  to  the  association,  that 
In  September,  1S07,  the  defendant  materially  I 


changed  several  of  its  most  important  by- 
laws, and  made  new  ones,  which  materially 
violated  its  contract  with  petitioner  and  a 
large  majority  of  the  members,  and  changed 
the  relation  of  the  members  to  each  other. 
The  petition  then  refers  to  the  changes  that 
were  made,  but  it  does  not  allege  that  there 
is  a  single  change  made  which  was  not  au- 
thorized by  the  charter  and  the  constitution 
of  the  association.  While  it  does  allege  that 
his  contract  was  violated  by  such  changes, 
yet  he  fails  to  set  forth  what  that  con- 
tract was,  and  thus  there  is  a  failure  to  en- 
lighten the  court  upon  such  facts  as  would 
enable  It  to  determine  whether  the  acts  of 
the  association  complained  of  in  any  wise 
violated  the  contract  it  made  with  plaintiff. 
This  is  made  a  special  ground  of  demurrer. 
Even  if  it  were  shown  (and  there  is  no  al- 
legation in  the  petition  that  authorizes  such 
a  conclusion)  that  the  board  of  directors  or 
other  officers  of  the  association,  in  the  change 
of  its  by-laws  or  in  any  other  respect,  had 
exercised  powers  ultra  vires,  this  in  itself 
would  not  relieve  the  members  of  the  associa- 
tion from  performing  their  duties  under  their 
contract  as  stockholders;  and,  if  the  change 
in  the  by-laws  referred  to  in  the  petition  were 
unauthorized,  we  cannot  see  what  rights 
this  in  itself  gives  a  shareholder  to  recover 
back  from  the  association  the  dues  he  has 
paid.  In  End.  Bldg.  Ass'ns  (2d  Ed.)  S  310,  it 
is  declared:  "The  unlawful  departure  of  a 
building  association  from  its  proper  func- 
tions in  purchasing  real  estate,  even  to  the 
extent  of  changing  its  character  entirely  into 
that  of  a  land  society,  will  not,  of  course,  eo 
ipso,  put  an  end  to  its  chartered  existence  as 
a  building  association,  nor  relieve  Its  mem- 
bers from  obedience  to  its  rules  and  perform- 
ance of  their  duties  in  the  society." 

2,  3.  It  is  contended  that  the  amendments 
to  the  by-laws  complained  of  were  void  as 
to  the  plaintiff,  because  made  without  his 
knowledge,  and  because  he  has  never  ratified 
or  consented  to  the  same.  As  above  stated, 
there  is  nothing  in  the  petition  to  Indicate 
that  the  amendments  to  the  by-laws  were 
not  lawfully  made.  In  End.  Bldg.  Ass'ns  (2d 
Ed.)  S  272,  it  is  declared:  "But  the  rule 
that  members  of  a  corporation  are  bound,  in 
matters  pertaining  to  their  rights  and  duties 
as  such,  by  every  by-law  lawfully  adopted, 
results,  not  from  any  supposed  notice  to  them 
of  the  by-law,  but  from  the  implied  terms 
of  their  agreement  of  membership,  wherefore 
it  is  ordinarily  quite  immaterial  whether 
they  had  notice  of  a  new  by-law  or  not  The 
contract  of  membership  carries  in  gremio 
the  right  on  the  part  of  the  society  to  alter 
the  by-laws  from  time  to  time.  It  Is  a 
right  which  is  given  it  by  statute.  A  person 
cannot,  therefore,  become  a  member  on  condi- 
tion, expressed  or  implied,  that  the  by-laws 
shall  remain  as  they  are  at  the  time  of  his 
accession  to  it,  and  has  no  right  to  presume 
that  they  will  so  remain,  or  at  any  time  to 
bind  the  society  by  his  acting  upon  the  sup- 
position that  they  have  so  remained,  beyond 
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this:  that  the  fundamental  termB  of  h)8  orig- 
inal contract  of  qiembershlp  must  continue 
unchanged,  except  by  his  consent'*  The  peti- 
tioner, failing  to  enlighten  the  court  as  to 
what  were  the  fundamental  terms  of  his  orig- 
inal contract,  and  not  setting  forth  that  con- 
tract in  any  of  its  details,  does  not  show  that 
he  has  been  injured  or  damaged,  or  has  any 
right  of  action  whatever  against  the  associa- 
tion to  recover  baclL  the  dues  he  has  paid. 

4.  What  has  been  said  in  regard  to  the 
plaintiff's  claim  on  the  first  count  of  his  pe- 
tition applies  with  equal  force  to  the  second 
count,  where  he  seeks  to  recover  a  designat- 
ed amount  as  the  withdrawal  value  of  his 
stock.  It  is  Incumbent  upon  him  to  show  by 
the  terms  of  his  contract  that  his  rights  to 
recover  such  withdrawal  value  accrued  under 
the  contract  in  connection  with  the  by-laws, 
and  hence  the  absolute  necessity  that  the 
terms  of  the  contract  should  be  fully  and  fair- 
ly set  forth.  This  right  of  withdrawal  must 
be  regulated  by  statute  or  the  by4aws  of 
the  association.  As  stated  in  4  Am.  &  Eng. 
Enc.  Law  <2d  Ed.)  p.  1046:  ''As  the  idea 
underlying  the  building  association  requires 
that  the  membership  continue  throughout  the 
life  of  the  body,  if  a  terminating  society,  and, 
if  not,  of  the  series,  the  member  logically 
has  no  right  to  receive  any  part  of  his  con- 
tributions or  of  the  profits  until  that  life  has 
terminated.  To  avoid  the  evident  hardship 
of  the  strict  implication  of  this  rule,  a  right 
of  withdrawal  is  generally  secured  to  the 
members;  that  is,  a  right  to  terminate  their 
membership  in  the  society,  with  its  attendant 
interests  and  liabilities,  at  such  time  as  they 
may  desire,  upon  the  basis  of  a  settlement 
with  the  association,  wherein  they  are  al- 
'lowed  due  credit  with  the  association  for  the 
amounts  previously  paid  in  by  them.  No  such 
right  exists  at  common  law.  It  is  founded 
upon  statute,  charter,  by-law,  or  agreement, 
the  terms  of  which  must  be  complied  with." 
There  is  no  statute  in  Georgia  conferring 
such  a  right,  nor  does  it  appear  from  this 
petition  that  it  is  conferred  by  the  charter 
of  the  defendant  association,  nor  is  the  priv- 
ilege of  withdrawal  claimed  by  the  plaintiff 
under  either.  His  privilege  depends  entirely 
upon  his  contract  and  the  by-laws  of  the  as- 
sociation, and  a  failure  to  set  them  forth  1b 
necessarily  a  fatal  defect  in  his  petition. 

5.  While  we  do  not  think  the  Judge  in  this 
case  put  his  Judgment  upon  the  strongest 
ground  in  the  demurrer,  yet  we  really  think 
the  petition  was  demurrable  on  the  general 
ground.  The  strongest  special  ground  is  the 
failure  of  plaintiff  to  attach  and  set  forth 
with  any  particularity  whatever  the  contract 
upon  which  he  relied  for  a  recovery,  which 
was  practically  a  failure  to  set  forth  a  cause 
of  action,  which  would  seem  to  be  covered 
by  the  general  ground.  Unquestionably,  to 
our  minds,  however,  the  ground  touching  the 
contract  is  well  taken.  As  a  general  rule, 
when  a  Judgment  of  court  complained  of  is 
correct,  it  will  be  sustained,  although  based 
upon  a  wrong  reason.    The  Judgment  in  the 


present  case  was  right,  and,  in  the  languagt 
of  this  court  in  Summerlin  v.  Hestcrly,  20  Ga. 
689,  "a  Judgment  that  is  right  remains  right, 
notwithstanding  that  the  court  rendering  the 
Judgment  may  assign  a  wrong  reason  for  it'* 
See,  also,  Gamer  v.  Keaton,  13  Ga.  431;  Sa- 
battie  v.  Baggs,  56  Ga.  572;  Eve  v.  Crowder, 
59  Ga.  799;  Wynn  v.  Wynn,  68  Ga.  820; 
Donovan  v.  Simmons,  96  Ga.  340,  22  S.  E. 
966,  Syl.,  point  3.  We  think,  in  the  case  at 
bar,  the  petition  was  so  clearly  demurrable, 
and  the  Judge  having  given  the  plaintiff  an  op- 
portunity to  amend  it  to  conform  to  the  spe- 
cial objections  therein  made,  which  he  failed 
to  do,  that  his  Judgment  in  dismissing  the  ac- 
tion was  right,  and  should  be  affirmed,  regard- 
less of  the  ground  upon  which  he  based  It 
Judgment  affirmed.  All  the  Justices  concur- 
ring* 

.  cm  Oa.  sst) 

FliBTTOHEB  v.  OOIiLINS. 

(Supreme  Oourt  of  Georgia.    July  11,  1900.) 

NEW  TRIAL-OROUNDS  OF  MOTION— VERIFICA- 
TION—ASSIGNMENTS  OF  ERROR— INTOXICAT- 
ING UQUORS— UCBNSB-OFFICBR— BVIDBNCB 
OF  ELECTION— OUSTING  TENANT— AFFIDAVIT 
—CONTINUANCE— NEW  TRIAL. 

1.  Grounds  of  a  motion  for  a  new  trial  which 
are  not  verified  cannot  be  considered  by  this 
court.  A  ground  of  such  a  motion  will  be  held 
not  to  be  verified  when  (a)  the  record  is  silent 
on  the  subject;  (b)  when  the  record  discloses 
an  affirmative  refusal  to  verify;  (c)  and  when 
the  Judge  appends  to  the  motion  a  note  which 
states  facts  in  conflict  with  any  statement  in 
the  ground  which  would  be  material  in  the  con- 
sideration of  the  errors  complained  of. 

2.  Assignments  of  error  complaining  of  the 
admission  or  rejection  of  evidence,  either  oral 
or  documentary,  cannot  be  considered  when 
the  evidence  admitted  or  rejected  is  not  em- 
bodied in  the  motion  or  attached  thereto  as  an 
exhibit 

S.'Hiere  is  no  law  in  this  state  authorizing 
the  chief  executive  officer  of  a  municipal  corpo- 
ration to  grant  an  exclusive  right  to  sell  liquor 
within  the  limits  of  such  corporation. 

4.  *'That  two  bailiffs  were  regularly  elected 
in"  a  given  militia  district  cannbt  be  proven 
by  the  parol  evidence  of  the  Justice  of  the  peace 
in  that  district 

5.  The  election  of  an  officer  cannot  be  proven 
by  parol,  nor  by  the  production  of  the  "precinct 
returns  of  election*'  made  by  the  managers. 

6.  The  affidavit  required  by  section  4813  of 
the  Civil  Oode  may  be  administered  by  any 
Justice  of  the  peace;  and  it  is  not  essentiai 
to  the  validity  of  the  warrant  issued  thereon 
that  the  affidavit  should  be  made  before  the 
justice  of  the  peace  of  the  district  where  the 
land  lies. 

7.  The  discretion  of  a  trial  judge  in,  refusing 
to  continue  a  case  on  the  ground  of  the  sick- 
ness of  a  party  will  not  be  controlled  when  the 
record  discloses  that  **there  was  much  evidence 
pro  and  con  as  to  whether*'  the  absent  party 
"was  able  to  attend  court,  and  what  was  his 
condition."  The  fact  that,  on  the  hearing  of 
a  motion  for  a  new  trial  in  the  case,  affida- 
vits were  read  tending  to  show  that  the  absent 
party  was  in  fact  sick  at  the  date  of  the  trial, 
will  not  have  the  effect  of  varying  the  rule  just 
stated. 

8.  Affidavits  read  at  the  hearing  of  a  motion 
for  a  new  trial,  setting  forth  What  purports  to 
be  newly-discovered  evidence,  will  not  be  con- 
sidered by  this  court,  when  there  is  no  ground 
in  the  motion  asking  for  a  new  trial  on  account 
of  newly-discovered  evidence,    (a)  The  alleged 
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Bewl7-dl8C0Yered  eyidence  in  the  present  case 
was,  in  part,  clearly  inadmissible,  and,  to  say 
the  most  of  the  other  portion,  it  was  of  doubt- 
ful admissibility. 

9.  There  was  no  error  in  any  of  the  rulings 
of  the  judge  upon  which  proper  assignments  of 
error  were  made.  The  evidence  demanded  the 
Terdict  rendered,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  A  E.  Collins  against  W.  J. 
Fletcher.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

John  Clay  Smith,  for  plaintiff  in  error.  E. 
M.  &  G.  F.  Mitchell  and  F.  M.  O'Bryan.  for 
defendant  in  error. 

COBB,  J.  This  was  a  proceeding,  under 
the  proviBiona  of  section  4813  of  the  Civil 
Code,  to  onat  a  tenant  The  affldaylt  which 
was  the  foundation  of  the  proceeding  set  up 
four  reasons  why  the  tenant  should  be  re- 
moTed.  The  tenant,  by  counter  affidavit*  de- 
nied the  right  of  the  landlord  to  lemove  him, 
and  gave  4  reasons  which  he  claimed  would 
sustain  this  conclusion.  The  Judge  directed 
a  verdict  in  fiivor  of  the  landlord,  and  the 
tenant,  by  a  motion  for  a  new  trial,  gave  21 
reasons  why  he  thought  this  action  was  er- 
roneous. Such  of  the  errors  as  are  assigned 
in  a  way  that  we  can  deal  with  them  are 
disposed  of  by  the  rulings  set  forth  in  the 
beadnotes^  and  we  do  not  think  any  further 
discnssion  of  the  points  involved  is  necessary. 
Judgment  affirmed.  All  the  jnsticea  concur- 
ring. 
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FUI/rON  GBOCERT  CO.  v.  MADDOX  et  al. 

(Supreme  Court  of-  Georgia.    July  11,  1900.) 

CONSPIRACT— DBSTROTINO  PULINTIFF'B  BUSI- 
NESS—PETITION— TRESPASS. 

1.  A  petition  alleging  that  named  defendants 
conspired  together  to  injure  the  plaintiff,  a 
corporation,  by  causing  one  of  the  former  to 
execute  a  fraudulent  mortgage  in  its  name, 
upon  its  property,  with  the  purpose  of  having 
the  same  foreclosed  and  levied  with  a  view  to 
obtaining  possession  thereof  at  sheriffs  sale, 
and  which  further  alleged  that  the  fraudulent 
scheme  was  so  far  carried  into  effect  as  to  ob- 
tain the  mortgage,  have  the  same  foreclosed, 
cause  execution  issued  thereon  to  be  levied, 
and  the  plaintiff's  place  of  business  closed,  and 
that  the  plaintiff  had  stopped  the  illegal  proceed- 
ings by  givina  bond,  and  also  alleged  that  the 
entire  proceeding  was  carried  on  maliciously 
and  without  probable  cause,  but  failed  to  al- 
lege that  the  foreclosure  proceedings  were  at 
an  end,  was  fatally  defective  for  lack  of  the 
latter  allegation,  and  was  properly  dismissed 
on  a  general  demurrer.  * 

2.  A  petition  containing  such  allegations  as 
those  above  indicated  cannot  be  upheld  as  one 
setting  forth  a  cause  of  action  in  trespass. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Suit  by  the  Fulton  Grocery  Company 
against  J.  J.  &  J.  E.  Maddoz  and  others. 
Judgment  for  defendants.  Plaintiff  brings 
error.    Affirmed. 


Frank  A.  Arnold  and  T.  L.  Bishop,  for 
plaintiff  in  error.  C.  D.  Maddoz  and  Jas.  L. 
Key,  for  defendants  in  error. 

COBB,  J.  This  was  a  suit  brought  by  the 
Fulton  Grocery  Company,  a  corporation, 
against  J.  J.  &  J.  E.  Maddox,  L.  B.  Jackson, 
Kelly  Bros.,  a  firm  composed  of  Edgar  S.  and 
Kendrick  K.  Kelly,  and  Mrs.  Ida  Humphries. 
The  petition,  though  loosely  drawn  and  some- 
what vague  in  its  allegations,  made  substan- 
tially the  following  case:  The  defendants 
entered  into  a  malicious  conspiracy  for  the 
purpose  of  breaking  up  petitioner's  business, 
in  order  that  they  might  obtedn  possession  of 
its  stock  of  goods.  The  defendant  Jackson, 
who  was  the  moving  spirit  in  the  conspira- 
cy, together  with  the  defendants  Mrs.  Hum- 
phries and  Kelly  Bros.,  fraudulently  and  ille- 
gally, and  with  the  knowledge  that  the  prop- 
erty they  were  seeking  to  obtain  belonged  to 
petitioner,  maliciously  and  Illegally  persuad- 
ed and  induced  the  defendant  Mrs.  Hum- 
phries to  execute  and  deliver  to  J.  J.  Sc  J.  E. 
Maddox  a  fraudulent  mortgage  upon  the 
property  of  petitioner,  though  at  the  time  of 
the  execution  of  the  mortgage  all  of  the  de- 
fendantB  well  knew  that  Mrs.  Humphries  had 
no  authority  to  execute  the  same,  she  being 
only  a  small  stockholder  in  the  plaintiff  com- 
pany. Defendants  also  well  knew  that  the 
property  sought  to  be  mortgaged  did  not  be- 
long to  Mrs.  Humphries,  but  to  petitioner,  and 
that  petitioner  was  not  indebted  either  to  J. 
J.  &  J.  E.  Maddox  or  to  Kelly  Bros,  in  any 
sum  whatever.  The  scheme  and  purpose  of  the 
defendants  was  expressed  by  Jackson  to  Mrs. 
Humphries  in  the  following  language:  "You 
can  execute  this  mortgage,  and  they  (meaning 
your  petitioner)  cannot  make  bond,  and  we 
will  get  possession  of  their  stock  by  selling 
the  same  at  sheriff's  sale."  The  defendants 
ooUusively,  maliciously,  and  without  probable 
cause  conspired  together  in  the  execution  and 
foreclosure  of  the  mortgage  for  the  purpose  of 
obtaining  possession  of  petitioner's  stock  of 
goods,  to  its  great  injury  and  damage.  Pur- 
suant to  this  conspiracy,  and  with  the  knowl- 
edge of  each  and  every  one  of  the  defendants, 
a  mortgage  fi.  fa.  was  issued  by  the  clerk  of 
the  superior  court  of  Fulton  county  to  be  lev- 
ied on  the  stock  of  goods  covered  by  the  mort- 
gage. The  fl.  fa.  was  levied,  petitioner's  store 
was  closed,  and  remained  dosed  the  greater 
part  of  one  day,  until  petitioner,  with  great 
difficulty,  obtained  bond,  and  stepped  the  ille- 
gal proceedings.  The  defendants  maliciously 
caused  the  fi.  fa.  to  be  levied  for  the  purpose 
of  breaking  up,  injuring,  and  damaging  peti- 
tioner's business,  and  it  was  a  part  of  the 
original  scheme  to  obtain  its  goods  without 
paying  for  them.  Damages  are  laid  in  the 
sum  of  $10,000.  The  mortgage  referred  to  in 
the  petition  was  attached  thereto  as  an  ex- 
hibit This  mortgage  recites  that  the  Fulton 
Grocery  Company  is  indebted  to  J.  J.  &  J.  E. 
Maddox  on  a  promissory  note  for  $107.76,  and 
to  Kelly  Bros,  on  a  promissory  note  for  $138.- 
09;    that,  to  secure  the  payment  of  these 
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notes,  a  mortgage  was  created  In  favor  of  the 
payees  thereof  on  the  stock  of  goods  and  mer- 
chandise (describing  it)  and  the  business  of 
the  Fulton  Grocery  Ck)mpany.  The  mortgage 
was  signed:  '*Fulton  Grocery  Company,  a 
firm  composed  of  W.  J.  Shockley  &  Mrs.  Ida 
Humphries,  per  Mrs.  Ida  Humphries."  The 
court  sustained  a  general  demurrer  to  the  pe- 
tition, and  to  this  Judgment  the  plaintiff  ex- 
cepted. 

Counsel  for  the  plaintiff  In  error  contends 
that  the  petition  set  forth  a  cause  of  action 
in  trespass,  and  that,  therefore,  the  plaintiff's 
right  of  action  was  complete  the  moment  Its 
goods  were  seized,  and  for  this  reason  the 
court  erred  in  sustaining  a  general  demurrer 
to  the  petition.  Counsel  for  the  defendants  in 
error  contends  that,  If  the  facts  alleged  in 
the  petition  giye  to  the  plaintiff  any  right  of 
action  at  all,  it  is  one  for  the  malicious  prose- 
cutidn  of  a  civil  suit,  and  that  the  petition 
was  fatally  defective  for  the  reason  that  It 
filled  to  allege  that  the  suit  claimed  to  have 
been  maliciously  carried  on  without  probable 
cause  had  terminated  In  favor  of  the  plaintiff 
before  the  filing  of  the  present  action,  and 
that,  therefore,  the  court  rightly  dismissed 
the  case  on  a  general  demurrer  filed  to  the 
petition.  The  case  made  by  the  petition  is 
simply  this:  The  defendants  have  obtained  a 
mortgage  upon  the  property  of  the  plaintiff, 
signed  by  one  who  Is  a  stockholder  in  the 
company,  and  they  have  sought  to  enforce  this 
mortgage  by  a  proper  foreclosure  proceeding. 
The  plaintiff  says  that  the  person  who  sign- 
ed this  mortgage  in  behalf  of  the  company 
had  no  authority  to  execute  the  same.  The 
foreclosure  of  a  chattel  mortgage  obtained  un- 
der such  circumstances  is  nothing  more  nor 
less  than  a  civil  suit,  and  the  consequences 
which  result  to  the  plaintiff  from  bringing 
such  a  suit  will  be  the  same  as  would  have 
flowed  from  the  bringing  of  any  other  civil  ac- 
tion. Before  the  defendants  would  be  liable  to 
the  plaintiff  for  any  damages  growing  out  of 
the  Institution  of  such  foreclosure  proceeding, 
it  must  appear  that  it  was  instituted  mali- 
ciously and  without  probable  cause.  In  the 
case  of  Porter  v.  Johnson,  96  Ga,  148.  23  S. 
E.  124,  Chief  Justice  Simmons,  In  referring  to 
the  subject  now  under  discussion,  says:  "So 
far  as  I  know,  no  respectable  court  In  this 
country  has  ever  held  that  an  action  will  lie 
against  a  person  for  having  brought  an  action 
against  another,  unless  he  did  so  with  malice 
and  without  probable  cause.  If  the  law  were 
otherwise,  the  ending  of  an  action  would  be 
merely  the  beginning  of  litigation.  The  de- 
fendant, immediately  upon  the  failure  of  the 
action,  would  begin  one  against  the  plaintiff; 
and,  If  the  latter  action  should  fall,  the  de- 
fendant therein  would  In  turn  bring  another 
action,  and  so  on  ad  infinitum.  This  court  Is 
fully  committed  to  the  doctrine  that  such  an 
action  is  not  maintainable  without  proof  of 
malice  and  want  of  probable  cause."  It  is  also 
there  stated  that  this  doctrine  was  first  an- 
nounced in  Sledge  v.  McLaren,  29  Ga.  64,  and 
haa  been  repeatedly  recognized  in  other  cases  I 


since.  The  opinion  In  the  Porter  Case  deals 
with  many.  If  not  all,  of  the  former  decisions 
of  the  court  relating  to  this  subject,  and  some 
apparent  conflicts  In  the  same  are  reconcila- 
ble. The  rule  there  announced  may  be  now 
considered  as  settled  in  this  state.  Applying 
this  rule  to  the  petition  in  the  present  case,  did 
the  same  set  forth  a  cause  of  action?  The 
petition  alleges  clearly  and  distinctly  that  the 
foreclosure  proceeding  was  instituted  mali- 
ciously and  without  probable  cause, 'and  there- 
fore, so  far  as  these  elements  are  concerned, 
there  is  a  cause  of  action  set  forth.  The  pe- 
tition does  not,  however,  allege  that  the  fore- 
closure proceedings  had  terminated  in  favor 
of  the  plaintiff  in  the  present  case.  The  peti- 
tion does  allege  that  the  "petitioner  obtained 
bond,  and  stopped  the  Illegal  proceedings  that 
they  had  instituted  against  the  plaintiff  com- 
pany." An  execution  Issued  upon  the  foreclo- 
sure of  a  chattel  mortgage  may  be  stopped 
by  giving  a  bond  in  two  ways:  First,  by  an 
affidavit  of  Illegality  filed  by  the  defendant  in 
execution;  and,  second,  by  a  claim  to  the 
property,  filed  by  one  who  is  not  a  party  to 
the  execution.  It  Is  true  that  the  defendant 
In  execution  may,  without  filing  an  aflSdavit 
of  Illegality,  give  to  the  sheriff  a  bond  to  have 
the  property  forthcoming  at  the  time  and 
place  of  sale;  but  such  a  forthcoming  bond 
does  not  "stop"  the  proceeding,  but  merely 
obligates  the  defendant  to  have  the  property 
on  hand  to  be  sold  when  the  day  of  sale  ar- 
rives. As  the  allegation  Is  that  the  plaintiff 
obtained  bond,  and  stopped  the  illegal  pro- 
ceedings, but  one  conclusion  can  be  reached, 
and  that  is  that  the  plaintiff  filed  an  affidavit 
of  illegality,  and  that  the  bond  given  was  the 
one  required  in  such  cases.  Of  course,  the 
defendant  in  execution  could  not  interpose  a 
claim  to  the  property.  Wynn  v.  Music  House 
(Ga.)  84  S.  E.  582.  The  effect  of  the  filing  of 
an  affidavit  of  illegality  to  the  foreclosure  of 
a  chattel  mortgage  would  be  to  convert  what 
would  otherw^ise  be  final  process  into  mesne 
process,  and  the  proceeding,  though  in  the  be- 
ginning one  simply  to  foreclose  a  chattel 
mortgage,  is,  by  the  filing  of  the  affidavit  of 
illegality,  converted  into  a  trial  of  various  is- 
sues which  the  defendant  may  therein  raise. 
Such  being  the  case,  it  cannot  be  determined 
from  the  allegations  in  the  present  case 
whether  the  foreclosure  suit  haa  terminated, 
as  there  is  no  allegation  that  the  Issues  rais- 
ed by  the  affidavit  of  illegality  have  ever  been 
passed  on.  The  question  arises,  therefore, 
whether  or  not,  in  such  a  case,  it  is  Incumbent 
upon  the  plaintiff  to  allege  distinctly  that  the 
suit  had  terminated  in  his  favor  before  the 
bringing  of  the  action  for  malicious  prosecu- 
tion. The  Code  declares  that  the  prosecution 
must  be  ended  before  the  right  of  action  ac- 
crued. Civ.  Code,  §  3850.  It  Is  contended, 
however,  that  this  applies  only  to  criminal 
prosecutions.  In  the  case  of  Marable  v. 
Mayer,  78  Ga.  710,  3  S.  E.  429,  which  was  an 
action  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  foreclosure  of 
mortgages  and  levying  of  executions  issued 
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tbereon  on  the  plaintiirs  property,  it  was  held 
that  a  declaration  which  failed  to  allege  that 
the  suit  on  which  the  action  was  founded  had 
terminated  in  favor  of  the  plaintiff  set  forth 
no  cause  of  action,  and  the  court  committed 
no  error  in  dismissing  the  same  on  demurrer. 
See,  also.  Wilcox  t.  McKenzie,  75  Ga.  73; 
Printup  V.  Smith,  74  Ga.  157;  Hy field  v.  Fur- 
nace Ck>.,  89  Ga.  827,  15  S.  B.  752.  Treating 
the  case  as  one  for  malicious  prosecution  of  « 
civil  action,  the  petition  was  fatally  defective 
for  want  of  the  averment  that  the  suit  upon 
which  it  was  founded  had  terminated  favora- 
bly to  the  plaintiff  in  the  present  case,  and  the 
court  did  not  err  in  sustaining  a  general  de- 
murrer thereto. 

The  petition  cannot  be  sustained  as  one  set- 
ting up  a  cause  of  action  in  trespass  for 
wrongfully  seizing  the  goods  of  the  plaintiff. 
Counsel  for  the  plaintiff  in  error  contends  that 
the  suit  is  maintainable  as  one  for  trespass  un- 
der the  decisions  rendered  in  the  cases  of 
Baker  y.  Boozer,  58  Ga.  195,  Printup  v.  Smith, 
8upra»  and  Holton  v.  Taylor,  80  Ga.  508,  6 
S.  E.  15.  In  the  cases  of  Baker  v.  Boozer, 
and  Holton  v.  Taylor,  it  was  held  that,  where 
an  execution  was  levied  upon  personal  prop- 
erty which  did  not  belong  to  the  defendant  in 
execution,  such  levy  was  a  trespass.  In  the 
former  case  it  was  held  that  the  right  of  ac- 
tion accrued  at  the  date  of  the  seizure,  and, 
in  the  latter,  that  the  plaintiff  under  whose 
direction  the  levy  was  made,  as  well  as  the 
levying  officer,  were  liable  to  the  defendant 
for  whatever  actual  damages  he  sustained 
growing  out  of  the  levy.  There  is  such  a 
clear  distinction  between  a  wrongful  seizure 
of  the  property  of  a  person  under  a  process 
against  him,  and  the  seizure  of  the  property 
of  a  person  against  whom  no  process  was 
ever  issued,  that  the  distinction  between  those 
cases  and  the  present  one  will  readily  appear 
from  the  simple  recital  of  the  facts.  Where 
the  property  of  a  person  is  seized  under  a 
valid  process  issued  against  him,  as  has  been 
seen,  malice,  want  of  probable  cause,  and 
termination  of  the  proceeding  in  favor  of 
the  defendant  In  the  process  must  all  be  alleg- 
ed and  proved  to  support  an  action  for  dam- 
ages against  the  persons  causing  the  process 
to  be  issued  and  levied.  Where  property  of  a 
person  against  whom  no  process  has  ever  is- 
sued is  seized,  such  seizure,  followed  by  ac- 
tual damages  to  the  owner  of  the  property, 
will  give  a  right  of  action.  In  Printup  v. 
Smith  it  was  held  that  the  rule  that,  in  suits 
for  malicious  prosecutions  on  the  criminal 
side  of  the  court,  the  right  of  action  does  not 
arise  until  the  action  is  ended,  was  by  analogy 
applicable  to  suits  brought  for  such  prosecu- 
tions on  the  civil  side  of  the  court,  except  in 
cases  of  the  seizure  of  personal  property  un- 
der execution,  where  a  claim  is  interposed  by 
the  person  whose  property  is  seized.  An  ex- 
amination of  the  facts  of  that  case  will  show 
that  there  were  seizures  of  personalty  by  at- 
tachments to  which  claims  were  interposed, 
and  that  there  were  garnishment  proceedings, 
and  the  granting  of  an  injunction,  all  alleged 


to  have  been  procured  wrongfully  and  ma- 
liciously. It  was  held  that  the  suit  was  real- 
ly one  for  the  malicious  prosecution  of  a  civil 
action,  and  therefore  the  cause  of  action  was 
not  complete  until  the  claim  cases  and  other 
proceedings  were  at  an  end. 

We  do  not  think  that  the  petition  could  be 
maintained  as  one  setting  forth  a  cause  of  ac- 
tion in  trespass.  The  language  used  in  the 
petition  clearly  indicates  that  the  purpose  of 
the  pleader  was  to  set  forth  a  cause  of  action 
for  malicious  prosecution  of  a  civil  suit,  and 
we  think  that,  if  he  has  any  cause  of  action  at 
all,  growing  out  of  the  wrongful  acts  com- 
plained of,  it  would  be  of  this  character;  and 
the  present  case  falls  for  want  of  the  essen- 
tial averments  above  referred  to.  Judgment 
affirmed.    All  the  justices  concurring. 
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(Supreme  Court  of  Georgia.    July  11, 1900.) 

8ALB  OF  PATENT— NOTB  FOR  PRICB-VAUD- 

ITY. 

1.  A  promissory  note,  given  for  the  purchase 
price  of  a  patent  right,  which  fails  to  comply 
with  the  act  approved  December  21,  1897  (Acts 
1897,  p.  81),  in  that  it  does  not  express  upon 
its  face  "the  consideration  of  the  same,  stating 
the  thing  or  article  for  which  the  same  was 
given,"  is  not  void  in  the  hands  of  a  bona  fide 
holder. 

2.  The  judgment  was  not  contrary  to  the  evi- 
dence. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Ployd  county; 
G.  A.  H.  Harris,  Judge. 

Action  by  C.  D.  Wood  against  T.  J.  Smith, 
as  administrator.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

The  following  is  the  official  report: 

C.  D.  Wood  brought  suit  in  the  city  court 
of  Floyd  county  against  S.  W.  Smith  upon 
a  promissory  note,  a  copy  of  which,  so  far 
as  material  to  the  questions  to  be  considered, 
was  as  follows: 

"State  of  Georgia,  Floyd  County.  On  the 
first  day  of  November,  1898,  I  promise  to 
pay  to  the  order  of  (J.  T.  Gregory,  for  a 
patent  right,  the  sum  of  two  hundred  and 
ten  dollars,  value  received,  with  interest  from 
March  16th,  1898,  unUl  paid  at  the  rate  of 
eight  per  cent  per  annum.  Witness  my  hand 
and  seal  this  10th  di|y  of  March,  189a  a  W. 
Smith.     [U  S.] 

"Signed,  sealed,  and  delivered  In  the  pres- 
ence of  E,  B.  McArver,  L.  W.  Early,  N.  P. 
&  J.  P." 

There  was  a  mortgage  upon  realty  em- 
bodied in  the  note.  Upon  the  note  there 
was  the  following  Indorsement:  "For  value 
received,  I  hereby  transfer  this  note  and 
mortgage  to  CUias.  Wood,  this  April  7th,  1896^ 
without  recourse.    Q.  T.  Gregory." 

The  defendant,  after  denying  in  his  plea 
that  he  was  indebted  to  the  plaintiff  as  al- 
leged in  the  petition,  pleaded:  "(2)  For  fur- 
ther plea  and  answer  defendant  sAys  that 
said  note  as  executed  is  based  upon  an  11- 
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legal  and  criminal  transaction,  for  tbat  the 
same  was  taken  by  the  payee,  one  Q.  T. 
Gregory,  for  the  purchase  price  of  all  the 
right,  title,  and  interest  which  said  Q.  T. 
Gregory  had  in  letters  patent  Na  476,127, 
issued  to  CHiarlie  Cardwell  on  the  Slst  day  of 
May,  18d2,  by  the  United  States  of  America, 
for  improrements  in  gates  and  automatic 
latcher,  so  far  as  the  right  of  said  Gregory 
appertained  to,  for,  and  in  the  counties  of 
Floyd  and  Bartow  in  the  state  of  Georgia. 
(3)  That  said  Gregory  failed  to  have  express- 
ed on  the  face  of  said  note  the  consideration 
of  the  same,  stating  the  thing  or  articles  for 
which  said  note  was  given.  (4)  Defendant 
alleges  that  said  note  was  made  to  and  taken 
by  said  Gregory,  that  his  failure  to  express 
the  consideration  thereof  In  the  face  thereof 
was  a  crime  under  the  laws  of  Georgia,  and 
for  this  reason  said  note  Is  illegal  and  void. 
(5)  For  further  plea  and  answer  defendant 
says  that  the  consideration  for  said  note  has 
partially  failed,  to  wit,  one-half,  in  that  said 
Gregory  failed  to  convey  to  the  defendant  the 
right  under  said  patent  to  the  county  of  Bar- 
tow as  a  consideration  for  said  note." 

The  plaintiff  demurred  to  the  defendant's 
plea  upon  the  following  grounds:  ''And  now 
comes  the  plaintiff,  and  demurs  to  the  defend- 
ant's plea,  and  says  that  the  same  does  not 
set  up  any  cause  of  defense.  And  for  special 
demurrer  plaintiff  says  that  the  plaintiff's 
declaration  shows  that  the  consideration  of 
said  note  is  expressed  In  the  face  of  the  note, 
and  shows  that  such  consideration  Is  a  patent 
right"  The  demurrer  was  sustained  as  to 
the  second,  third,  and  fourth  paragraphs  of 
the  plea,  and  such  paragraphs  were  stricken. 
To  this  ruling  the  defendant  filed  exceptions 
pendente  lite. 

Upon  the  trial  of  the  case  at  the  next  term 
of  the  court  the  following  evidence  was  sub- 
mitted: 

The  plaintiff  introduced  in  evidence  the 
note  sued  on.  The  defendant,  sworn  in  his 
own  behalf,  testified:  "The  consideration  of 
the  note  sued  on  was  a  patent  right  for  a 
gate  for  the  counties  of  Floyd  and  Bartow. 
I  never  got  any  showing  for  it.  My  first 
trade  was  with  J.  R.  Oglesby,  January  18, 
1808.  I  then  bought  of  him  the  right  for 
Floyd  for  $125.  Afterwards  I  met  Q.  T. 
Gregory,  and  agreed  with  him  to  take  Bartow 
as  well;  he  agreeing  to  make  a  discount  of 
40  per  cent  on  what  I  had  paid  for  Floyd. 
He  said  that  he  would  destroy  the  note  and 
deed  that  had  been  executed  in  January,  and 
give  me  a  deed  to  Bartow  and  Floyd  together, 
and  this  I  thought  he  had  done  until  I  came 
to  look  at  the  papers  last  December,  when 
I  found  I  had  only  the  papers  I  got  In  Jan- 
uary, 1888,  which  only  called  for  Floyd. 
Then  on  April  7,  1898,  I  bought  of  Gregory  a 
half  interest  in  six  counties— Pike,  Upson* 
Talbot,  Taylor,  Marion,  and.  Macon— for  $125; 
he  agreeing  to  go  with  me  and  help  sell  the 
said  coujitieB.  This  he  never  did,  and  I  have 
never  seen  him  since,  though  I  have  written 
him.    I  did  n6t  know  that  Bartow  had  been 


stock  into  the  last  paper.  That  $210  note 
ought  to  be  for  only  $200  anyhow,  even  if  he 
had  deeded  me  the  whole  of  Bartow,  as  he 
was  to  discount  Bartow  40  per  cent  on  what 
I  had  contracted  to  pay  him  for  Floyd.  In 
the  BhufBe  these  are  the  only  two  papers  I 
got  [indicating  the  two  assignments  of  terri- 
tory hereinafter  abstracted]."  Gross-examina- 
tion:  *'l  didn't  see  the  plaintiff  on  April  7. 
Id98.  I  was  not  in  Rome  tliat  day.  I 
didn't  tell  him,  on  the  street  near  the  Norton 
comer,  that  I  wanted  him  to  buy  this  note. 
I  did  sign  the  certificate  dated  Barly,  Ga.. 
April  7,  1898,  because  I  thought  I  had  full 
titles  to  the  counties  that  he  had  sold  me, 
and  for  which  I. gave  notes,  and  because  I 
expected  hinl  to  come  and  comply  with  his 
contract  by  traveling  with  me  and  selling 
the  six  counties  in  lower  Georgia.  I  never 
saw  the  plaintiff  about  this  note,  nor  knew 
that  he  had  it  until  I  got  a  letter  from  him  in 
November,  1898,  saying  that  he  had  traded 
for  it  When  I  got  his  letter,  I  came  to  Rome 
to  see  him.  He  then  tried  to  make  me  say 
that  I  had  had  conversation  with  him  on 
April  7,  1808,  about  this  note.  I  at  that  time 
told  him  I  had  had  no  such  conversation,  and 
that  I  didn't  even  know  he  had  the  note  un- 
til I  got  his  letter  in  November,  1808.  The 
certificate  held  by  the  plaintiff,  dated  Early. 
Ga.,  AprU  7,  1898,  was  signed  by  me  on  that 
day,  but  at  Ooosa,  Ga.,  in  the  presence  of 
Gregory,  who  went  home  with  me  and  spent 
the  night  Neither  Gregory  nor  I  were  in 
Rome  on  that  day  after  that  paper  was  sign- 
ed, and  I  was  not  in  Rome  at  all  on  that  day." 
C.  D.  Wood,  the  plaintiff,  sworn  in  his  own 
behalf,  testified:  "On  April  7, 1898,  I  met  the 
defendant  on  Broad  street,  in  Rome,  near 
Norton  comer,  about  noon.  He  told  me  the 
note  was  all  right  and  that  be  wanted  me  to 
buy  it,  as  it  would  be  a  favor  to  him  [Smith]. 
After  this  conversation  I  traded  for  the  note, 
giving  therefor  a  horse  and  buggy.  I  would 
not  have  made  the  trade  but  for  the  conversa 
tion  I  had  with  Mr.  Smith,  and  the  certifi- 
cate of  April  7th,  referred  to,  which  I  had 
in  my  possession,  and  which  the  defendant 
admitted  signing  before  I  traded  for  the  note. 
This  certificate  was  brought  to  me  by  Greg- 
ory before  I  saw  defendant  and  I  took  it  and 
the  note,  and  hunted  up  defendant,  and  show- 
ed them  to  him,  and  he  told  me  they  were 
all  right  aiid  wanted  me  to  buy  the  note.'* 
Plaintiff  read  in  evidence  the  certificate 
signed  "S.  W.  Smith,"  dated  Early,  Ga.. 
April  7,  1896,  stating  that  on  or  about  March 
16,  1898,  he  gave  his  note  to  Q.  T.  Gregory 
for  a  patent  right  that  he  expected  to  pay  it 
when  due,  that  he  had  value  received  there- 
for, and  that  he  was  willing  for  Gregory  to 
sell  or  trade  it.  George  Ramey,  sworn  for 
plaintiff,  testified:  '*0n  April  7,  1898,  Greg- 
ory came  to  our  stable  to  trade  the  note  sued 
on  for  a  horse  and  buggy.  We  declined  to 
take  the  note  at  first,  but  afterwards  did 
trade  Gregory  a  horse  and  buggy  for  the 
note."  Defendant  read  In  evidence  two  pa- 
pers,   called    "Assignment    of    Territory,"- 
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thd  flnt  dated  January  18,  1896,  and  signed 
"Q.  T.  Gregory,  hy  J.U.  Oglesby,  Atty.,"  con- 
sideration $125,  grantee  S.  W.  Smith,  where- 
in is  conveyed  to  grantee  all  right  of  Floyd 
county  under  patent  476,127,  issued  to  Char- 
lie Gardwell  for  improvements  in  gates  and 
automatic  latcher;  the  other  dated  April  7, 
1808»  signed  "Q.  T.  Gregory,"  consideration 
$900,  grantee  S.  W.  Smith,  wherein  is  con- 
veyed to  grantee  all  of  a  one-half  interest  in 
said  patent  for  the  counties  of  Pike,  Upson, 
Talbot»  Taylor,  Marion,  Macon,  and  Bartow. 

Dean  &  Dean,  for  plaintiff  in  error.  M. 
B.  Bubanks,  for  defendant  In  error. 

FISH,  J.  There  was  no  error  in  the  judg- 
ment of  the  court  sustaining  the  demurrer  to 
so  much  of  the  plea  as  set  up  that  the  note 
sued  upon  was  Illegal  and  void.  The  note 
was  not  void,  although  it  failed  to  comply 
with  the  act  approved  December  21,  1897. 
Acts  1897,  p.  81.  A  failure  to  comply  with 
the  requirements  of  that  act,  by  expressing  in 
the  face  of  a  note  or  contract  given  for  the 
purchase  price  of  any  patent  right,  or  ter- 
ritory for  the  sale  of  such  right,  the  consid- 
eration, stating  the  thing  or  article  for  which 
the  same  was  given,  does  not  render  the  note 
or  contract  void,  but  makes  the  seller  who 
takes  such  note  or  contract  guilty  of  a  misde- 
meanor. Had  the  purpose  of  the  legislature 
been  to  render  void  every  note  and  contract 
for  the  purchase  of  a  patent  right  which  fail- 
ed to  express  upon  its  face  the  consideration 
and  the  particular  thing  or  article  for  which 
it  was  given,  doubtless  the  act  would  have 
declared  such  notes  or  contracts  to  be  ille- 
gal and  void.  Instead  of  doing  this,  how- 
ever, the  act  imposes  upon  the  seller  of  a 
patent  right  who  takes  a  note  or  contract  for 
the  purchase  money  of  the  same  the  legal 
duty  of  expressing  in  the  note  or  contract  the 
consideration  of  the  same,  and  makes  his 
failure  to  do  so  a  misdemeanor,  and  further 
provides  that,  when  the  consideration  is  ex- 
pressed in  the  writing  as  required  by  the  act, 
any  one  who  purchases  the  note  or  contract 
shall  take  it  subject  to  all  the  equities  exist- 
ing between  the  original  parties.  It  is  true 
that  the  title  of  the  a:ct,  after  stating  the  re- 
quirements of  the  act  in  reference  to  such 
notes  and  contracts,  does  indicate  a  purpose 
to  declare  void  all  notes  and  contracts  which 
fall  to  comply  therewith;  but  there  is  noth- 
ing in  the  act  itself  which  declares  them  to 
be  void,  nor  is  there  anything  which  indicates 
an  intention  to  render  them  void.  If  the 
meaning  of  the  act  Itself  were  doubtful,  re- 
sort might  be  had  to  the  title,  in  order,  if 
possible,  to  resolve  the  doubt;  but,  as  the 
provisions  of  the  act  are  clear  and  unambigu- 
ous, it  is  neither  necessary  nor  proper  to  re- 
sort to  its  title  in  order  to  ascertain  its  mean- 
ing. Ck)un8el  for  plaintiff  in  error  contend 
that  the  note  is  void  "because  based  upon  a 
crime,"  and  in  support  of  this  contention  cite 
Kleckley  t.  Leyden,  68  Oa.  215,  Johnston  v. 
McConnell,  65  Qa.  129,  and  Conley  v.  Sims, 


71  Ga.  161.  It  is  undoubtedly  tme,  from 
these  decisions,  that  a  note  based  upon  an 
illegal  consideration  is  void,  even  in  the 
hands  of  a  bona  fide  holder  thereof.  In  each 
of  the  cases  cited  the  note  involved  was 
founded  upon  an  illegal  consideration,  hav- 
ing been  given  for  the  purchase  price  of  com- 
mercial fertilizers  which  had  not  been  in- 
spected, branded,  and  tagged  as  required  by 
law.  The  law  made  it  a  crime  to  sell  such 
fertilizers.  A  note  given  for  something  the 
sale  of  which  the  law  absolutely  prohibits 
and  makes  penal  is  based  upon  an  illegal  con- 
sideration, and  is  consequently  void  in  the 
hands  of  any  holder  thereof.  The  thing  for 
which  the  note  is  given  is  outlawed,  and  the 
note  standing  upon  such  a  foundation  is  out- 
lawed also.  There  is  a  wide  difference  be- 
tween those  cases  and  the  one  now  under 
consideration.  In  the  present  case  the  con- 
sideration for  the  note  was  perfectly  legal. 
It  is  not  illegal  to  sell  a  patent  right  The 
crime  consists,  not  in  the  sale  of  (he  patent 
right,  but  in  the  failure  of  the  seller  to  ex- 
press in  the  note  the  article  or  thing  which 
forms  its  consideration.  The  note  in  ques- 
tion was  not  "based  upon  a  crime."  If  it 
had  been,  no  matter  how  It  might  have  been 
written,  or  with  what  particularity  it  de- 
scribed the  consideration,  it  would  have  been 
void.  The  consideration  of  a  note  given  for 
a  patent  right  may  be  perfectly  legal,  and 
the  maker  of  the  note  may  have  even  receiv- 
ed full  value  for  the  note,  and  yet  the  seller 
of  the  patent  right  may  have  violated  the 
law  by  not  properly  expressing  in  the  note 
the  consideration  for  which  it  was  given.  It 
is  one  thing  to  sell  an  article  the  sale  of 
which  the  law  prohibits  and  makes  penal. 
It  is  quite  another  thing  to  sell  an  article  the 
sale  of  which  is  perfectly  lawful,  and  to  vio- 
late the  law  by  taking  a  note  for  the  pur- 
chase money  which  does  not  properly  express 
the  consideration  for  which  the  note  was  giv- 
en. In  the  one  case  the  consideration  upon 
which  the  contract  is  based  is  illegal,  while 
In  the  other  the  consideration  of  the  con- 
tract is  perfectly  legal. 

2.  The  only  other  ground  to  be  considered 
is  whether,  as  alleged  in  the  motion  for  a 
new  trial,  the  Judgment  was  contrary  to  the 
evidence.  The  court  tried  the  case  without 
the  intervention  of  a  Jury,  and  rendered  Judg- 
ment in  favor  of  the  plaintiff  for  the  full 
amount  of  the  note.  Was  this  Judgment  con- 
trary to  the  evidence?  The  only  defense  to 
the  merits  was  the  plea  of  partial  failure  of 
consideration.  This  plea  was  not  stricken  by 
the  court,  and  the  question  to  be  considered 
is,  did  the  defendant,  as  against  the  plaintiff, 
sustain  this  defense?  Failure  of  considera- 
tion is  no  defense  against  one  who  purchases 
a  negotiable  Instrument  before  Its  maturity, 
unless  at  the  time  of  the  purchase  he  knew, 
or  had  reasonable  grounds  to  suspect,  that 
the  consideration  had  failed.  The  note,  while 
not  complying  with  the  statute  by  stating  the 
particular  article  or  thing  for  which  it  was 
given,  did  show  that  it  was  given  for  a  patent 
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right  While  It  is  only  when  the  considera- 
tion of  a  note  given  for  the  purchase  of  a  pat- 
ent right  **I8  expressed  in  the  face  thereof,  as 
is  provided  in  section  1"  of  the  act  of  1807, 
that  the  note  carries  upon  Its  face  such  notice 
of  Its  consideration  as  necessarily  subjects 
any  one  who  purchases  the  note  before  Its 
maturity  to  the  equities  which  may  exist  be- 
tween the  original  parties,  in  view  of  the 
policy  of  the  law  as  shown  by  the  act  of  1897 
with  reference  to  notes  given  for  the  purchase 
of  patent  rights,  it  may  be  that  the  statement 
of  the  consideration  in  this  note  was  sufBcient 
to  put  a  prospective  purchaser  upon  inquiry 
as  to  its  consideration^  and  what  equities.  If 
any,  might  exist  between  the  maker  and  the 
payee.  Granting  this  to  be  true,  we  are  of 
opinion  that,  under  the  evidence,  the  defense 
of  partial  failure  of  consideration  was  not 
available  as  against  the  plaintiff.  It  appears 
from  the  testimony  of  the  defendant  himself 
that  "the  consideration  for  the  note  sued  on 
was  a  patent  right  for  a  gate  for  the  counties 
of  Floyd  and  Bartow."  On  January  13,  1898, 
he  bought  the  right  for  Floyd  county  for  $125, 
for  which  amount  he  gave  his  note.  After- 
wards he  purchased  of  Gregory  the  right  for 
Bartow  county,  for  which  he  was  to  pay  $75. 
Gregory  said  "he  would  destroy  the  note  and 
deed  that  had  been  executed  In  January,  and 
give  [the  defendant]  a  deed  to  Bartow  and 
Floyd  together."  The  note  sued  on  was  exe- 
cuted on  the  16th  of  March,  1898,  and  It  may 
be  inferred  from  the  defendant's  testimony- 
he  nowhere  expressly  states  it—that  its  con- 
sideration was  the  right  to  the  patent  for 
both  Floyd  and  Bartow  counties.  According 
to  the  agreement,  the  note  should  have  been 
for  only  $200,  instead  of  $210.  The  consid- 
eration for  this  note  has  partially  failed,  be- 
cause Gregory  failed  to  convey  to  the  defend- 
ant the  right  to  Bartow  county.  On  April  7, 
1898,  which  was  more  than  three  weelcs  after 
the  note  sued  on  was  executed,  the  defendant 
gave  to  Gregory,  who  then  held  the  note,  a 
certificate  stating  that  he  had  given  the  note 
to  Gregory  for  a  patent  right,  "that  he  expect- 
ed to  pay  it  when  due,  that  he  had  value  re- 
ceived therefor,  and  that  he  was  willing  for 
Gregory  to  sell  or  trade  it."  So  much  appears 
from  the  defendant's  own  testimony.  Greg- 
ory presented  this  certificate  to  the  plaintiff 
before  the  plaintiff  traded  for  the  note.  At 
the  time  that  the  defendant  gave  this  certifi- 
cate to  Gregory,  he  was  obliged  to  have 
known  that  he  had  received  no  conveyance  of 
the  right  for  the  county  of  Bartow.  The 
"deed,"  to  use  his  expression,  which  he  had 
received  when  he  purchased  the  right  for 
Floyd  county,  covered  only  Floyd  county; 
and  this  he  knew.  He  testified  that  Gregory 
said  "he  would  destroy  the  note  and  deed  that 
had  been  executed  in  January,  and  give  me  a 
deed  to  Bartow  and  Floyd  together,  and  this 
I  thought  he  had  done  until  I  came  to  look  at 
the  papers  last  December,  when  I  found  I  had 
only  the  papers  I  got  in  January,  1898,  which 
only  called  for  Floyd."  It  is  extremely  diffi- 
cult to  conceive  how  the  defendant  could  have 


thought  tiiat  Gregory  had  destroyed  the  con- 
veyance of  the  patent  right  for  Floyd  county, 
which  the  defendant  still  retained  in  his  pos- 
session, and  had  given  to  him  another  con- 
veyance covering  both  Floyd  and  Bartow 
counties,  when  Gregory  had  given  to  him  no 
paper  of  any  kind  from  the  time  that  the  de- 
fendant bad  received  the  conveyance  covering 
only  the  right  to  Floyd  county  until  April  7th. 
when  he  purchased  of  Gregory  a  half  Interest 
in  six  other  counties.  The  defendant  himself 
testified  that  the  only  papers  he  got  were  the 
one  covering  Floyd  county,  which  he  receiv- 
ed in  January,  and  the  one  given  him  when 
he  purchased  the  half  Interest  In  the  six  coun- 
ties, and  that  he  "did  not  know  that  Bartow 
had  been  stuck  in  the  last  paper."  It  would 
be  an  insult  to  his  intelligence,  therefore,  to 
believe  that  he  did  not  know  of  the  partial 
failure  of  consideration  for  the  note  sued  on, 
on  April  7,  1898,  when  he  signed  the  certifi- 
cate which  Gregory  used  In  inducing  the 
plaintiff  to  purchase  the  note.  After  ample 
opportunity  to  know  that  there  had  been  a 
failure  of  consideration  in  the  respect  alleg:- 
ed,  he,  over  his  own  signature,  said— in  effect, 
to  all  whom  it  might  concern— that  he  gave 
this  note  to  Gregory  for  a  patent  right,  "that 
he  expected  to  pay  it  when  due,  that  he  had 
value  received  therefor,  and  that  he  was  will- 
ing for  Gregory  to  sell  or  trade  it";  and  this 
written  statement  of  the  defendant  was  pre- 
sented by  Gregory  to  the  plaintiff,  who  was 
thus  induced  to  exchange  valuable  property 
for  the  note.  Irrespective,  therefore,  of  the 
plaintiff's  testimony  in  reference  to  the  con- 
versation which  he  testified  he  had  with  the 
defendant  before  the  purchase  of  the  note 
from  Gregory,  we  think  that  the  defendant 
was  estopped  from  setting  up  failure  of  con- 
sideration against  the  plaintiff.  See  rule  10, 
Greenh.  Pub.  Pol.  Judgment  affirmed.  AU 
the  Justices  concurring. 


(5S  8.  C.  284) 

TRIMMIER  V.  IJLE3S  et  al. 

(Supreme  Court  of  South  Oarolina.     July  27. 

1900.) 

EQUITY— CHANCELLOR  — POWERS  —  MASTER'S 
REPORT— SUBMISSION  OF  ISSUES  TO  JURY— 
WRITTEN  INSTRUMENT  —  CONSIDERATION  — 
ORAL  TESTIMONY— AFFIRMATIVE  OF  ISSUB— 
REFERENCE  OUT  OF  TERM. 

1.  Plaintiff  sued  on  a  note  executed  to  his 
testator  by  defendant,  who  claimed  that  ^,000 
of  it  was  to  save  the  testator  harmless  as  sure- 
ty on  defendant*8  bond,  and  that  the  obliga- 
tion of  the  bond  had  been  discharged.  By 
agreement  of  attorneys  the  matter  was  refer- 
red to  a  master,  who  reported  adversely  to  de- 
fendant. Held,  that  the  chancellor  had  power, 
on  return  of  the  report,  of  his  own  discretion 
and  without  a  motion  for  reference,  to  order 
the  issue  to  be  submitted  to  a  jury. 

2.  Where  plaintiff  sued  on  a  note  executed  to 
his  testator  by  defendant  oral  evidence  was 
admissible  to  show  that  part  of  the  considera- 
tion for  the  note  was  to  save  the  testator  harm- 
less as  surety  on  defendant's  bond,  and  that 
the  obligation  of  the  bond  had  been  discharged. 

3.  Where  the  chancellor,  on  return  of  the 
master's  report,  ordered  one  of  the  issues  tcv 
be  submitted  to  a  jury,  he  had  power  to  desig- 
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Date  which  party  should  uphold  the  afflrmatlTe 
of  the  issue. 

4.  Where  the  chancellor,  on  return  ot  a  mas- 
ter's report,  ordered  one  of  the  issues  to  he 
submitted  to  a  jury,  an  objection  that  he  had 
no  authority  to  order  the  issue  to  be  tried  at 
another  term  of  court  was  not  well  taken,  since 
the  issue  was  heard  at  a  regular  term,  and  the 
chancellor's  decision,  when  rendered,  would  be 
referred  as  a  matter  of  law  to  the  term  at 
which  the  issue  was  tried. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  G.  W.  Gage,  Judge. 

Action  by  T.  R.  Trlmmler,  as  administrator, 
against  J.  B.  Liles  and  another.  From  a  de- 
cree denying  a  part  of  defendant  J.  B.  Liles' 
counterclaim,  and  ordering  the  finding  of  a 
master  in  favor  of  plaintiff  to  be  submitted 
to  a  jury,  both  plaintiff  and  defendants  ap- 
peal.   Affirmed. 

J.  T.  Johnson  and  Duncan  &  Sanders,  for 
plaintiff.    Simpson  &  Bomar,  for  defendants. 

POPE,  J.  On  the  13th  day  of  February, 
1888»  the  defendant  J.  B.  Liles  made  his 
promissory  note,  due  at  10  months  after  date, 
for  $4,061.51,  with  interest  from  date  at  10 
p^  cent,  per  annum  payable  annually,  unto 
F.  M.  Trimmler,  or  order,  and  on  the  same 
day  he  executed  unto  the  said  F.  M.  Trim- 
mler, in  order  to  secure  said  note,  a  mortgage 
on  a  fraction  of  an  acre  of  land  situate  in 
the  town  of  Spartanburg,  S.  C.  and  where- 
on was  located  a  two-story  brick  storehouse, 
occupied  at  that  time  by  Reed  &  Liles,  and 
a  warehouse,  occupied  by  J.  B.  Liles.    On  the 

day   of  July,    18W,   this   action   was 

brought  In  the  complaint  it  was  alleged  that 
F.  M.  Trimmier  departed  this  life  on  the 
17th  of  August,  1888,  testate;  that  Margaret 
Trimmler  procured  letters  of  administration 
on  his  estate  with  his  will  annexed,  and  that, 
ppon  her  death,  the  plaintiff  was  duly  ap- 
pointed administrator  de  bonis  non  cum  te»- 
tamento  annexo  of  the  estate  of  the  said  F. 
M.  Trimmier,  deceased;  that  the  said  J.  B. 
LUes  has  not  paid  said  debt,  but  "has  made 
some  payments  on  his  said  note,  but  the 
exact  amount  of  same  this  plaintiff  does  not 
know";  that  Henry  V.  Liles  is  made  party 
defendant  because  he  claims  to  own  some 
interest  in  or  lien  upon  the  real  estate  mort- 
gaged to  plaintifTs  testator,  but  no  personal 
judgment  will  be  demanded  against  him  in 
this  transaction.  J.  B.  Liles  answered,  ad- 
mitting that  he  made  the  promissory  note  in 
<Iuestion,  together  with  the  mortgage  of  real 
estate,  as  alleged  In  plaintiff's  complaint;  but 
he  avers  that  said  note  represented  in  all  of 
ItB  terms  only  a  debt  dne  by  J.  B.  Liles  of 
$1,060,  and  the  remaining  |3,000  thereof  was 
a  liability  of  his  to  said  F.  M.  Trimmier,  as 
his  surety  to  the  guardianship  bond  of  J.  B. 
Liles  BB  the  guardian  of  the  estate  of  J.  H. 
Fowler,  a  minor,  which  liability  is  canceled 
and  annulled  by  reason  of  J.  B.  Liles  having 
paid  and  discharged  every  part  of  the  estate 
of  said  J.  H.  Fowler  to  the  administrator  of 
the  estate  of  said  J.  H.  Fowler,  deceased,  and 
that  J.  B.  LUes  has  paid  much,  if  not  all,  of 


the  sum  of  $1«060  which  said  note  of  his  to 
F.'M.  Trimmier  called  for.  By  consent,  an 
order  was  passed  by  Judge  Fraser,  on  October 
31,  18M,  by  which  all  the  Issues  of  law  and 
fact  were  referred  to  the  master  for  Spartan- 
burg, with  directions  to  report  his  conclusions 
thereon  to  the  court  At  the  reference  before 
the  master  there  was  testimony  introduced 
tending  to  show  that  $3,000  of  the  $4,060 
note  was  to  cover  and  protect  $3,000  of  the 
liability  of  the  said  F.  M.  Trimmier,  deceased, 
as  the  surety  on  the  guardianship  bond  of 
J.  B.  Liles  as  guardian  of  the  estate  of  J.  H. 
Fowler,  a  minor,  which  liability.  It  was 
proved,  had  been  fully  terminated  by  the 
payment  of  every  dollar  thereof.  However, 
the  master  held  that  proof  was  not  convin- 
cing to  his  mind  that  the  contention  of  the 
defendant  J.  B.  Liles  was  correct  as  to  the 
$3,000;  for  he  held  that  said  $3,000  was  still 
a  subsisthig  part  of  the  debt  evidenced  by 
the  note  for  $4,060.  When  he  came  to  pass 
upon  the  credits  which  J.  B.  Liles  set  up 
against  the  said  note,  he  sustained  sums 
which  aggregated  $1,824.06  as  credits  to 
which  J.  B.  Liles  was  entitled.  Plaintiff  ex- 
cepted to  these  credits.  Defendant  J.  B. 
Liles  excepted  to  the  finding  of  the  master 
as  to  the  $3,000  being  no  liability  of  defend- 
ant growing  oat  of  the  guardianship,  but  as 
to  defendant's  debt  of  F.  M.  Trimmier. 
When  Judge  Gage  beard  the  cause  he  struck 
out  the  $1,175  of  the  credits  allowed  by  the 
master,  and  when  he  came  to  pass  on  the 
exceptions  relating  to  the  $3,000  he  declared 
he  was  unable  to  bring  himself  to  a  restful 
conclusion  either  to  confirm  or  overrule.  He 
therefore  ordered  that  the  following  issue  be 
referred  for  trial  by  a  Jury,  and  that  defend- 
ant be  the  actor  therein,  to  wit:  "Was  $3,000 
of  the  note  and  mortgage  for  $4,060.51  by  J. 
B.  Liles  to  F.  M.  Trimmier  save  harmless  F. 
M.  Trimmler  as  the  surety  on  the  $14,000 
bond  of  J.  B.  Liles  to  the  pnAmte  Judge? 
Let  the  verdict. be  'Yes'  or  'No,*  as  the  Jury 
find.'*  Both  sides  to  the  controversy  appeal 
from  this  decree. 

The  six  exceptions  of  the  plaintiff  relate 
mainly  to  alleged  errors  of  the  circuit  Judge 
In  not  confirming  master's  finding  as  to  the 
$3,000.  These  errors  are  alleged:  (1)  Be- 
cause, the  order  of  reference  being  consented 
to  it  was  obligatory  upon  the  circuit  Judge 
to  confirm,  modify,  or  reject  or  recommit 
the  same,  and  the  circuit  Judge  had  no  power 
to  order  an  Issue  for  trial  before  a  Jury.  (2) 
In  ruling  certain  testimony  competent,  which 
It  is  insisted  by  the  appellants  that  such 
testimony  tended  to  vary  or  contradict  the 
terms  of  written  instruments.  (3)  That  the 
testimony  of  J.  B.  Liles  and  Henry  Liles,  ob- 
jected to,  was  competent,  when  it  was  clear- 
ly incompetent,  as  In  violation  of  section  400 
of  the  Code.  (4)  Because  the  order  framing 
an  issue  to  be  tried  at  some  other  term  of 
court  was  Incompetent;  for,  if  the  circuit 
Judge  could  form  an  issue,  it  must  have  been 
tried  before  himself.  (6)  Because  the  circuit 
Judge  erred  in  not  mling  as  obnoxious  to  sec- 
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tion  400  of  the  Code  certain  teBtlmonj  of  J* 
B.  Llles  as  to  transactions  and  communica- 
tions between  said  Llles  and  Trimmier.  (6) 
Because  his  honor  erred  in  making  liles  the 
actor. 

We  will  first  dispose  of  the  exceptions  pre- 
sented by  plaintiff  relating  to  the  framing  of 
an  issue  for  trial  before  a  Jury.  Such  order 
was  perfectly  competent.  When  the  excep- 
tions to  the  master's  report  came  on  to  be 
beard,  the  circuit  judge  declares  that  he 
was  prepared  neither  to  confirm  nor  to  re- 
ject It  The  difficulty  suggested  by  the  clr* 
cult  judge  was  that  he  had  no  sight  of  the 
witnesses  and  that  he  had  no  knowledge  how 
Trimmier  or  Llles  were  accustomed  to  trans- 
act business.  Any  other  circuit  judge  would 
be  subjected  to  the  same  difficulties  if  the  re- 
port was  recommitted  to  the  master  and  a 
new  report  was  taiade.  Hence  all  that  was 
left  was  to  frame  an  issue  to  be  tried  by  a 
jury,  who  could  see  the  witnesses  for  them- 
selves, and  could  be  made  to  see  how  Liles 
and  Trimmier  transacted  business  together 
:^r  by  themselyes.  As  early  as  the  case  of 
Gibson  y.  Broadfoot,  3  Desaus.  588,  589,  It 
(vas  held  that  a  chancellor  could  recommit  a 
report  to  the  master  for  causes  like  the  pres- 
ent. It  has  always  been  In  the  power  of  a 
chancellor  to  frame  an  issue  out  of  chancery 
for  trial  by  a  jury,  and  in  such  cases  he  can 
name  the  party  who  is  to  uphold  the  affirma- 
tive of  the  issue.  So  far  as  framing  an  issue 
out  of  term  time  and  without  a  motion  there- 
for, we  may  say  this  action  was  heard  at  a 
regular  term  of  the  court,  but  the  decree 
could  not  be  framed  by  the  chancellor.  Wal- 
lace y.  Railroad  Ck>.  (S.  G.)  16  S.  B.  85,  is  an 
apt  Illustration  of  decisions  being  made  of 
causes  heard  during  term  time,  but  not  actual- 
ly rendered  until  after  court  has  adjourned. 
In  such  cases  the  law  refers  the  decision  to 
the  term  at  which  heard.  The  circuit  judge 
needed  no  motion  for  reference.  It  was  with- 
in his  own  discretion.  When  the  cause  came 
before  Judge  Gage  for  a  hearing,  of  course, 
the  exceptions  and  the  master's  report  were 
before  him.  The  moment  however,  he  thus 
acquired  jurisdiction  of  these  issues  raised 
by  the  exceptions  to  the  master's  report,  it 
was  perfectly  competent  for  the  circuit  judge 
to  confirm,  modify,  reverse,  or  recommit,  or 
to  frame  an  issue  or  issues,  within  the  lines 
made  by  the  exceptions  made  to  the  mas- 
ter's report  for  trial  by  a  jury.  So  far  as  the 
second  exception  is  concerned,  we  may  re- 
mark it  is  no  longer  an  open  question  in  this 
state  that  inquiry  based  upon  testimony  may 
be  made  as  to  the  consideration  of  a  written 
Instrument  See  Kaphan  v.  Ryan,  16  S.  C. 
852;  Willis  y.  Hammond,  41  S.  O.  153,  19  S. 
E.  310;  Sloan  y.  Gibbes,  56  S.  C.  480,  35  S. 
E.  408.  The  third  exception,  relating,  as  it 
does,  to  the  testimony  of  J.  B.  Liles  and  Hen- 
ly  Liles  BM  to  alleged  transactions  or  com- 
munications with  F.  M.  Trimmier,  now  de- 
ceased, and  thus  being  obnoxious  to  the  400 
section  of  the  Code,  really  calls  for  a  slight 
notice  by  us;    for,   inasmuch  as  this  testi- 


mony related  to  tbe  $8,000,  ^^ilcb  matter  is 
to  be  tried  under  an  issue  found  by  a  jury, 
we  cannot  say  that  either  one  of  the  witness- 
es will  be  examined  before  the  jury  on  this 
issue.  We  cannot  say  now  whether  section 
400  will  exclude  such  testimony  or  not  It 
depends  upon  circumstances.  Of  course,  sec- 
tion 400  is  sound  law  and  must  be  enforced. 
This  exception  is  overruled.  We  have  al- 
ready disposed  of  the  fourth  exception.  It  is 
overruled.  The  fifth  exception  is  disposed  of 
in  our  remarks  in  considering  the  third  ex- 
ception; and  so,  also^  are  the  fifth  and  sixth 
exceptions. 

It  remains  for  us  to  consider  the  exceptions 
presented  by  the  defendants.  All  of  these 
exceptions  relate  to  questions  hinging  upon 
the  disallowance  of  $1,175  worth  of  items  pre- 
sented by  J.  B.  Llles  as  credits  to  which  he 
was  entitled  In  his  note.  While  this  court 
must  try  anew  all  matters  of  fact  at  Issue 
in  an  equity  cause,  yet  we  hold  the  appellant 
to  the  duty  of  showing  us  by  the  testimony 
that  the  circuit  judge  has  erred  in  his  findings 
of  fact  We  have  studied  the  testimony 
closely,  and  the  remarks  of  the  defendant 
thereupon,  and  yet  we  are  bound  to  admit 
after  that  careful  study,  that  our  inclinations 
are  in  favor  ot  the  findings  of  the  circuit 
judge.  These  exceptions  must  be  overruled. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(6S  8.  C.  S64> 
DORN  y.  GEORGIA,  0.  &  N.  RY.  00. 

(Supreme   Court  of   South   Oarolina.    Aug.   1. 
1900.) 

BAIIiROAD— EXCAVATION— DUTY     TO     GUARD— 
ALLEGATIONS— CAUSE  OF  ACTION. 

The  complaint  allesed  that  L.  street  and 
two  railroads  ran  parallel  through  the  town; 
that  between  the  two  railroads  was  a  foot- 
path, which  the  town's  people  had  habitually 
used  for  years;  that  defendant's  road  passed 
under  L.  street  and  the  other  two  roads  in  a 
deep  cut,  and  that  defendant  bridged  the  cot 
at  L.  street;  that  it  was  defendant's  duty  to 
maintain  a  safeguard  at  the  cut  on  the  path 
between  the  two  other  railroads;  that  to  pro- 
tect passers  on  the  path  between  the  said  rail- 
roads, two  posts  were  placed  in  the  ground,  and 
connected  by  planks  or  railings;  that  defendant 
allowed  the  guard  to  become  rotten;  that  de- 
ceased, passing,  leaned  on  said  guard,  when 
it  broke,  and  deceased  fell  into  the  cut;  that 
deceased's  death  was  due  to  plaintifiTs  negli- 
gence in  failing  to  keep  said  safeguard  in  re- 
pair. Held,  that  the  complaint  failed  to  state 
a  cause  of  action,  since  It  did  not  allege  that 
the  public  had  any  legal  right  to  use  the  path 
between  the  railroads,  or  that  deceased  was 
using  the  path  when  he  was  hurt,  or  that  de- 
fendant had  erected  the  safeguard,  thereby  as* 
suming  the  duty  of  guarding  the  cut 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  R.  0.  Watts,  Judges 

Action  by  James  W.  Dom,  as  administrator, 
agahist  the  Georgia,  Oarolina  &  Northern 
Railway  Company.  fVom  an  order  at  the 
trial  dismissing  the  complaint  f<Mr  failure  to 
state  a  cause  of  action,  plaintiff  appeals.  Af-^ 
firmed. 
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Sli^panU  &  Qrier,  tot  appellant  U  W* 
Perrin.  Xor  zeflpondent 

JONES.  J.  Thia  appeal  is  Ciom  an  order 
sustaining  a  demurrer  to  tlie  complaint  for 
failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  So  mucb  of  the  complaint 
as  relates  to  the  contention  Is  as  follows: 
'Third.  That  before  and  at  the  time  of  the 
construction  of  the  said  railroad  by  the  de- 
fendant, and  at  the  times  mentioned  herein- 
after, the  tracks  and  roadbeds  of  the  Colum- 
bia &  Greenville  Railroad  and  the  Charles- 
ton &  Western  Carolina  Railroad  passed 
through  the  said  town  of  Greenwood*  In  said 
state,  parallel  with  each  other  and  with 
Logan  street,  therein,  near  a  blacksmith  shop 
known  as  'Beaudrot's  Shop,*  and  nearly  oppo- 
site to  the  dwelling  known  as  the  *01d  Gibbs 
Place,'  in  said  town,  and  are  only  a  few  feet 
apart,  to  wit,  about  ten  feet;  that  ever  since 
the  construction  of  the  said  Columbia  & 
Greenville  and  the  Charleston  &  Western 
Oarolina  Railroads,  and  at  the  times  men- 
tioned hereinafter  and  prior  thereto,  and  now, 
the  people  of  the  said  town  of  Greenwood, 
in  going  from  one  part  thereof  to  another, 
passed  and  repassed  between  the  said  roads 
without  objection  or  hindrance,  between 
which  said  roads  thereat  there  was  at  the 
times  hereinafter  mentioned,  and  prior  there- 
to, and  now,  a  well-beaten  and  much-frequent* 
ed  footpath,  along  which,  as  aforesaid,  the 
people  of  the  said  town  walk,  and  along 
which  they  have  walked  for  years,  and  at  the 
times  hereinafter  mentioned.  Fourth.  That 
in  the  construction  of  their  said  railroad  the 
defendant  approsched  the  said  Columbia  & 
Greenville  and  the  said  Charleston  &  West- 
era  Carolina  roadbeds  at  right  angles,  ap* 
proximately,  and  in  the  construction  thereof 
the  defendant  made  a  long  and  deep  cut  or 
excavation,  and  thereby  passed  underneath 
the  said  liogan  street,  within  the  limits  of 
the  said  town,  and  at  a  point  near  a  small 
distance  below  the  shc^  therein  known  as 
'Beandrot's  Shop,'  and  in  front  of  and  nearly 
opposite  to  the  dwelling  known  as  the  'Old 
Gibbs  Place.'  Fifth.  That  the  said  defendant 
erected  a  bridge  over  the  said  cut  wbeie  it 
intersected  the  said  Logan  street;  that  the 
distance  between  the  said  bridge  and  the 
roadbed  of  the  said  Columbia  &  Greenville 
Railroad  is  only  a  few  feet,  to  wit,  about  15 
feet;  that  the.  distance  between  the  said 
roadbed  of  the  said  Columbia  &  Greenville 
and  the  Charleston  A  Western  Carolina  Rail- 
roads, which  thereat  ure  parallel,  is  only  a 
few  feet,  to  wit,  about  ten  feet;  that  it  was 
the  duty  of  the  defendant  to  maintain  and 
keep  in  good  repair  a  safe  and  suitable  safe- 
guard at  and  along  the  space  between  the 
two  said  roadbeds  thereat,  to  protect  persons 
there  passing  from  walking  or  falling  into  the 
said  cut;  that,  to  protect  persons  from  walk- 
ing or  falling  into  the  said  cut  between  the 
roadbed  of  the  said  Columbia  &  Greenville 
and  Charleston  &  Western  Carolina  Railroad, 
two  posts  were  placed  in  the  ground,  in  an 


upright  position,  which  two  postft  were  con-- 
nected  by  two  plank  or  railing;  that  the  said 
defendant  failed  and  neglected  to  keep  and 
maintain  in  good  repair  the  said  posts  and 
the  said  plank  or  railing;  on  the  contrary, 
permitted  them  to  become  unsound  and  rot- 
ten, and  utterly  worthless  as  a  safeguard 
against  persons  walking  or  falling  into  said 
cnt  Sixth.  That  on  or  about  the  12th  day 
of  April,  1888,  Grover  C.  Dom,  late  of  said 
county  and  state,  an  infant  about  eleven 
years  old,  was  sent  on  a  mission  by  his  moth- 
er, and  had  to  pass  by  and  near  to  the  said 
cut  and  between  the  roadbed  of  said  Carolina 
&  Northern  and  the  Charleston  &  Westen 
Carolina  Railroads  in  said  town;  that  as  he 
was  passing  some  children  on  the  other  side 
of  said  cut  knocked  a  ball  which  fell  into  the 
said  cut;  that  the  said  child,  Graver,  went 
to  the  edge  of  the  cut,  to  see  the  ball  at  the 
bottom,  and,  for  support,  rested  his  hand  on 
the  said  plank  or  railing  which  connected  the 
said  post;  the  said  plank  or  railing  not  being 
fastened  or  nailed  to  the  said  post,  although 
it  appeared  to  be  nailed,  gave  way,  and  said 
post,  being  entirely  rotten,  also  jsave  way, 
and  he  fell  to  the  bottom  of  said  cut,  and  was 
thereby  so  bruised  and  broken  and  injured 
internally  that  he  died  in  a  few  hours. 
Seventh.^That  the  death  of  the  said  boy, 
Grover  C.  Dom,  resulted  from  the  negligence 
of  the  said  defendant  in  failing  to  maintain 
and  keep  in  good  repahr  the  said«  posts  and 
the  said  plank  or  railing  which  connected 
them,  as  a  safeguard  against  persons  there 
passing  from  walking  or  falling  into  the  said 
cut"  The  order  of  Judge  Watts  sustaining 
the  demurrer  does  not  specify  in  what  par- 
ticular the  complaint  was  Insufficient,  but  it 
appears  in  the  "case"  agreed  upon  for  this 
hearing  that  Judge  Watts,  in  his  remarks 
upon  the  motion  to  dismiss  the  complaint, 
particularized  upon  this:  'That  it  did  not 
appear  from  the  complahit  that  the  public 
had  acquired  legally  the  right  to  use  the  al- 
leged footpath  in  passing  from  one  point  of 
Greenwood  to  the  other." 

The  first,  second,  third,  sixth,  and  ninth  ex- 
ceptions, imputing  error,  assume  that  the  com- 
plaint alleges  that  the  defendant  erected  the 
posts  and  plank  as  a  safeguard  to  said  excava- 
tion, to  protect  persons  from  walking  or  fall- 
ing therein.  The  complaint  does  allege  the 
erection  of  said  posts  and  plank,  but  it  was  not 
alleged  by  whom  they  were  erected.  It  appears 
that  said  structure  was  with  the  10-foot  space 
between  the  parallel  tracks  of  two  other  rail- 
road companies.  In  the  absence  of  a  positive 
averment  of  the  fact,  it  cannot  be  said  that 
the  defendant  erected  said  alleged  safeguards, 
and  then  argue  therefrom  that  the  defendant 
thereby  recognized  and  assumed  the  duty  to 
safeguard  said  excavation.  The  complaint 
was  defective  in  not  stating  facts  from  which 
it  could  be  inferred  that  it  was  the  duty  of 
the  defendant  to  properly  safeguard  the  exca- 
vation oa  its  premises.  A  general  allegation 
of  duty,  without  a  statement  of  facts  from 
which  soch  duty  would  arisen  is  ittraffidait 
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In  order  to  show  that  defendant  owed  plain- 
tiff any  duty  to  safeguard  said  excavation,  it 
was  essential  for  plaintiff  to  allege  by  what 
right  he  was  on  said  premises  where  he  was 
injured,  so  as  to  create  a  corresponding  dnty 
in  defendant  to  use  reasonable  precautions  to 
protect  him  from  danger.  The  complaint  al- 
leged something  about  a  well-beaten  and 
much-frequented  footpath,  along  which  the 
people  of  Greenwood  had  for  years  been  ac- 
customed to  pass  and  repass;  but,  as  said  by 
the  circuit  Judge,  it  was  not  alleged  that  the 
public  had  acquired  legally  the  right  to  use 
said  path.  Nor  was  it  alleged  that  plaintiff 
was  using  said  path  at  the  time  of  the  injury. 
Nor  was  it  alleged  how  near  the  said  excava- 
tion was  to  said  path,  so  as  to  enable  an  in- 
ference whether  the  excavation  was  so  dan- 
gerously near  as  to  imperil  persons  right- 
fully using  said  path;  for,  as  tersely  stated 
by  the  same  Judge,  "Precaution  is  a  duty 
only  so  far  as  there  is  a  reason  for  apprehen- 
sion." The  mere  fact  that  defendant  had 
made  such  excavation  within  the  town  of 
Greenwood,  of  Itself,  is  not  sufficient  to  Im- 
pose the  duty  to  safeguard  it  against  all 
persons  who  might,  from  motives  of  curiosity, 
sport,  or  otherwise,  venture  too  near.  Find- 
ing no  error  therein,  the  Judgment  of  the 
circuit  court  is  affirmed,  with  leave  t»  amend 
the  complaint  as  plaintiff  may  be  advised 
within  20  days  after  the  filing  of  the  remit- 
titur herein. 


(68  s.  0.  289) 

ELMOBES  V.  ELMORBL 

(Supreme  Court  of  South  Carolina.    July  26; 

1900.) 

BXBCUTORS    AND    ADMINISTRATORS  —  CIAIH 
AND  DELIVBRT— PERSONAL  PROP- 
ERTY—ACTIONS. 

An  action  of  claim  and  delivery  cannot  be 
maintained  against  an  executor  of  an  estate 
to  recover  possession  of  personal  property  un- 
lawfully withheld  by  him.    (By  divided  court) 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  R.  C.  Watts,  Judge. 

Action  of  claim  and  delivery  by  U  C.  El- 
more against  J.  T.  Elmore,  executor  of  the 
last  will  and  testament  of  George  Elmore, 
deceased.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.     Affirmed. 

W.  R.  Richey,  for  appellant  J.  L.  M.  Irby, 
for  respondent 

GAKT,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  "On  the  21st  day 
of  November,  1888,  appellant,  L.  CL  SUmore, 
named  above,  commenced  this  action  in  Mag- 
istrate J.  H.  Hudgens'  court,  in  Laurens 
county,  against  J.  T.  Elmore,  as  executor  of 
the  last  will  and  testament  of  George  El- 
more, deceased,  the  defendant  (respondent) 
above  named,  to  recover  possession  of  a 
mulo»  alleged  to  be  of  value  of  seventy-five 
dollars.  On  the  trial  of  the  case,  Magistrate 
Hudgens  dismissed  plaintiflTs  complaint  upon 
the  grounds  that  the  action  was  prematurely 
brought,  and  that  the  plaintiff  had  not  given 


any  undertaking.  The  plaintiff  appealed  to 
the  circuit  court  of  common  pleas  for  Lau- 
rens county,  alleging  error  on  the  part  of  the 
magistrate.  The  appeal  was  heard  at  Feb- 
ruary, 1899,  term  of  court,  by  Judge  George 
W.  Gage,  who  reversed  the  Judgment  of  the 
magistrate,  and  remanded  the  case  to  the 
court  of  J.  M.  Hudgens,  magistrate,  or  his 
successor  in  office,  for  triaL  There  was  no 
appeal  from  Judge  Gage's  order.  On  the  8th 
day  of  July,  1899,  the  case  was  tried  before 
J.  W.  Peterson,  magistrate,  who  had  succeed- 
ed J.  M.  Hudgens  as  magistrate,  at  Laurens, 
S.  C.  Before  the  plaintiff  closed  the  testi- 
mony, and  before  he  concluded  the  examina- 
tion of  his  first  witness,  Magistrate  Peterson 
granted'  a  nonsuit  The  plaintiff  again  ap- 
pealed to  the  circuit  court  of  common  pleas 
for  Laurens  county,  upon  various  grounds. 
The  second  appeal  was  heard  at  October, 
1899,  term  of  court  by  Judge  R.  C.  Watts, 
who  did  not  consider  plaintiff's  grounds  of 
appeal,  but  dismissed  plaintiff's  appeal  and 
confirmed  the  Judgment  of  the  magistrate  on 
the  ground. that  no  action  of  claim  and  deliv- 
ery of  personal  property  could  be  sustained 
against  a  party,  as  executor,  for  an  unlawful 
possession.  The  plaintiff  appeals  to  this 
court,  alleging  error  on  the  part  of  Judge 
Watts." 

The  practical  question  raised  by  the  ex- 
ceptions is  whether  there  was  error  in  the 
ruling  of  the  circuit  Judge  that  ''no  action 
of  claim  and  delivery  of  personal  property 
could  be  sustained  against  a  party,  as  execu- 
tor, for  an  unlawful  possession."  There  can 
be  no  question  as  to  the  manner  In  which 
the  defendant  came  into  possession  of  the 
property,  for  in  his  answer  he  alleges,  as  a 
fact  which  the  plaintiff  does  not  deny,  that 
he  came  into  possession  of  the  mule  as  the 
executor  of  the  will  of  George  Elmore,  de- 
ceased. In  7  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
832,  the  doctrine  is  thus  laid  down:  ''At 
common  law  no  action  founded  upon  a  tort 
committed  by  the  deceased,  for  which  dam- 
ages only  could  be  recovered  as  satisfaction, 
such  as  trespass,  trover,  false  Imprisonment, 
assault  and  battery,  slander,  deceit,  •  •  • 
and  the  like,  where  the  declaration  imputed 
a  tort  to  person  or  property,  and  the  plea 
must  be,  'Not  guilty,'  lay  against  his  execu- 
tor or  administrator.  But  if  by  reason  of 
the  tort  the  estate  has  derived  pecuniary  ad- 
vantagti,  the  representative  could  be  compel- 
led to  account  to  the  injured  party,  in  another 
form  ot  action,  for  the  benefit  so  obtained. 
Thus,  if  goods  wrongfully  taken  away  by 
the  deceased  remain  in  specie  in  the  hands 
of  the  executor  or  administrator,  the  rightful 
owner  might  maintain  replevin  or  detinue 
against  such  executor  or  administrator  to  re- 
cover them  back;  or  trover,  laying  the  con- 
version to  have  been  by  the  representa- 
tive; or,  if  sold,  an  action  for  money  had 
and  received  to  recover  their  value."  In  ft 
Williams,  Ex'rs,  1602,  it  is  said:  "In  some, 
however,  of  the  cases  above  mentioned,  a 
remedy  may  be  had  against  the  executor  or 
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administrator  in  another  form.  Thus,  al- 
though at  the  common  law  an  action  of  tro- 
ver ux>on  a  conversion  of  the  testator  dies 
with  him,  yet  if  the  goods,  etc.,  taken  away 
continue  still  in  specie  in  the  hands  of  the 
executor  or  administrator  of  the  wrongdoer, 
replevin  or  detinue  will  lie  against  such  ex- 
ecutor or  administrator  to  recover  them  back; 
or  trover,  laying  the  conversion  to  have  been 
by  the  executor;  or,  in  case  they  are  sold,  an 
action  for  money  had  and  received,  to  re- 
cover their  value."  The  following  cases 
throw  light  upon  this  question:  Jenkins  v. 
Bennett.  40  S.  C.  393,  18  S.  E.  929;  Huff  v. 
Watkins.  20  S.  a  477;  Chaplin  v.  Barrett, 
1^  Rich.  Law,  284;  Ford  v.  Caldwell,  3  Hill. 
248:  Middleton's  Ex'rs  v.  Robinson,  1  Bay,  68. 
If  the  testator  had  sold  the  mule,  the  plain- 
tiff could  have  sued  the  executor  for  the 
value  thereof,  and  we  see  no  reason  why  he 
snould  not  be  allowed  to  recover  the  specific 
property,  if  he  can  show  that  it  belongs  to 
him.  Since  there  is  no  question  that  the  mule 
came  into  the  possession  of  the  defendant  as 
executor  of  the  testator's  will.  I  think  the 
Judgment  of  this  court  should  be  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial;  but, 
as  two  members  of  this  court  are  of  the  con- 
trary opinion,  the  judgment  of  the  circuit 
court  must  stand  affirmed. 

POPE,  J.  (concurring).  I  am  conscious  that 
an  example  is  to  be  set,  but  I  am  ready  to 
assist  in  setting  such  example.  1  cannot  con- 
ceive that  a  man  who  takes  my  mule,  and 
then  dies,  having  named  an  executor,  which 
executor  takes  possession  of  my  mule  as  as- 
sets of  his  testator's  estate,  to  be  by  him  ad- 
ministered, and  upon  my  demand  for  my  mule 
declines  to  surrender  the  mule  to  me,  and. 
when  I  sue  him  to  recover  my  mule  in  a  mag- 
istrate's court,  his  reply  is,  "You  cannot  sue 
in  claim  and  delivery,"  will  be  protected  by 
law.  If  the  executor  surrenders  the  mule  on 
my  demand,  without  suit,  will  not  he  have  to 
account  for  such  surrender  to  the  legatees  of 
his  testator?  If  the  executor  refuses  to  sur- 
render, must  I  stand  by  and  take  no  steps  to 
recover  my  mule?  If  the  executor  had  been 
the  original  tort  feasor,  I  admit  he  could 
plead  that  his  taking  of  the  mule  was  his 
I)ersonal  act,  and  in  no  manner  connected 
with  his  testator's  estate.  But  the  testator 
took  my  mule,  and  died  with  said  mule  in  his 
possession  (which  last,  we  have  heard  it  said, 
was  nine  points  out  of  a  possible  ten  in  the 
law).  His  executor  succeeds  to  the  testator's 
possession,  in  his  representative  character. 
When  I  demand  my  mule,  and  I  am  refused 
possession  of  him  by  such  executor  on  the 
ground  that  the  mule  belonged  to  the  estate 
of  his  testator,  of  course  I  must  sue  him  as 
executor.  I  concur  in  the  opinion  of  Justice 
GARY  and  the  judgment  of  reversal. 

McIYER,  C  J.    Being  unable  to  concur  in 
the  conclusion  reached  by  Mr.  Justice  GARY 
In  the  opinion  which  he  has  prepared  in  this 
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case,  I  propose  to  state  the  grounds  of  my 
dissent  The  appeal  turns  upon  the  single 
question  whether  the  circuit  judge  erred  in 
holding  that  an  action  of  claim  and  delivery 
of  personal  property  brought  against  the  de- 
fendant as  executor  of  the  will  of  the  testa- 
tor, George  Elmore,  under  the  allegations  that 
he,  as  such  executor,  is  in  the  unlawful  pos- 
session of  such  property,  cannot  be  maintain- 
ed, but  that  such  action  should  have  been 
brought  against  the  defendant  individually, 
and  not  as  executor.  This  is  an  important 
question,  far-reaching  in  its  results,  and,  it  is 
claimed,  has  never  heretofore  been  distinctly 
decided  in  this  state.  It  is  not  a  mere  ques- 
tion of  pleading  or  of  the  proper  parties  to 
an  action,  but  its  decision  vitally  affects  the 
Interests  of  those  who  may  be  interested  in 
the  estates  of  decedents;  for  if  this  case  is 
allowed  to  proceed  in  its  present  form,  and 
the  plaintiff  shall  succeed  in  establishing  his 
right  to  the  possession  of  the  mule  sued  for, 
or  damages  in  lieu  thereof,  then  it  Is  clear 
that  a  liability  will  be  fastened  upon  the  es- 
tate of  the  testator,  not  by  reason  of  any  act 
of  his  own  (for  it  is  distinctly  declared  that 
"no  wrong  is  imputed  to  defendant's  testa- 
tor"), but  solely  because  of  a  tort  committed 
by  the  defendant,  who  has  been  appointed 
executor  of  the  testator's  will.  So  that  it 
seems  to  me  that  the  practical  inquiry  is 
whether  one  who  has  been  intrusted  by  a  de- 
cedent with  the  execution  of  his  will  can  by 
any  act  or  omission  of  his  own  fasten  a  le- 
gal liability  upon  the  estate  of  his  testator, 
in  the  absence  of  any  provision  in. the  will 
investing  him  with  authority  so  to  do;  and  it 
is  not  pretended  that  there  is  any  such  provi- 
sion in  the  will  in  the  case. 

The  doctrine  is  well  settled  that  neither  an 
executor,  in  the  absence  of  authority  in  the 
will  so  to  do,  nor  an  administrator,  can,  by 
contract,  either  express  or  implied.  Impose 
any  new  debt  upon  the  estate  of  the  testa- 
tor or  intestate,  as  the  case  may  be.  McBeth 
y.  Smith,  2  Tread.  Const  076  (reported,  also, 
in  3  Brev.  611);  Nehbfe  v.  Price,  2  Nott  & 
McC.  328,  where  Mr.  Justice  Huger,  in  de- 
livering the  opinion  of  the  court  said  that 
the  point  had  been  repeatedly  decided;  O'Neall 
V.  Abney,  2  Bally.  317;  Wilson  v.  Huggins. 
11  Rich.  Law,  410;  Cook  v.  Cook,  24  S.  C. 
204.  This  rule  Is  also  recognized  in  the  court 
of  equity,  as  may  be  seen  by  reference  to  the 
case  of  Boggs  v.  Reid,  which,  though  an  eq- 
uity case,  is  reported  in  the  appendix  to  8 
Rich.  Law,  at  page  450.  So,  also,  it  seems  to 
be  the  well-settled  rule  elsewhere;  for  it  is 
said  in  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  at 
page  932  of  that  very  valuable  work:  •*The 
rule  is  well  settled  that  an  executory  con- 
tract of  an  executor  or  administrator.  If  made 
on  a  new  and  independent  consideration,  mov* 
ing  between  the  promisee  and  the  executor  or 
administrator  as  promisor,  is  his  personal  con- 
tract and  does  not.  in  the  absence  of  au- 
thority given  by  statute  or  by  the  will  of  the 
decedent  bind  the  estate,  though  the  con- 
sideration moving  from  the  promisee  is  such 
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that  the  executor  or  administrator  oonld  prop- 
erly have  paid  from  the  assets,  and  been  al- 
lowed for  on  the  settlement  of  his  accounts. 
So  inflexible  is  the  rule  denying  to  personal 
i^presentatiyes  the  power  to  bind  by  any  orig* 
inal  contract  the  estates  committed  to  their 
charge,  that  its  application  is  not  affected  by 
the  fact  that  the  contract  was  made  or  the 
debt  incurred  for  the  benefit  of  the  estate,*'— 
citing  quite  an  array  of  authorities.  I  may 
add,  however,  that  notwithstanding  this  well- 
settled  rule  a  court  of  equity.  In  a  proper 
case,  where  an  executor  has  paid  an  obliga- 
tion contracted  by  him  for  the  benefit  of  the 
estate,  will  allow  him  credit  for  the  amount 
so  paid,  although  no  action  could  be  main- 
tained against  him  as  executor  to  enforce  the 
payment  of  such  obligation,  though  this  is 
scarcely  pertinent  to  the  present  inquiry. 

Now,  if  an  executor  or  administrator  has 
no  power  to  fasten  upon  the  estate  which  he 
represents  any  liability  by  contract,  either 
express  or  implied,  even  though  such  con- 
tract may  be  entered  into  for  the  benefit  of 
the  estate,  how  much  stronger  is  the  reason 
for  holding  that  an  executor  has  no  power  to 
fix  upon  the  estate  placed  in  his  charge  any 
liability  for  any  tort  that  he  may  commit, 
2ind  hence  that  no  action  based  upon  a  tort 
committed  by  him  can  be  maintained  against 
him  as  executor,  for  that  would  be  imposing 
upon  the  estate  a  liability  for  his  own 
wrongful  act.  This  view  is  supported  by 
authority.  See  11  Am.  &  Eng.  Enc.  liaw  (2d 
Ed.)  at  page  942,  where  It  is  said:  '*Execu- 
tors  and  administrators  can  create  no  lia- 
bility against  the  estates  represented  by 
theto  by  any  tortious  or  wrongful  act.  Their 
torts  are  their  Individual  acts,  for  which 
the  only  remedy  of  the  person  Injured  is 
against  them  individually,  and  the  rule  is 
the  same  whether  the  injury  results  from 
intentional  wrong  or  negligence."  On  the 
next  page  of  the  same  volume,  under  subdi- 
vision 17,  treating  of  the  liability  of  an  ex- 
ecutor or  administrator  for  taking  property 
of  third  persons,  I  find  tlie  following  lan- 
guage: ''If  an  executor  or  administrator,  as 
such,  receives  money  or  takes  possession  of 
property  to  which  the  estate  has  no  right, 
he  is  liable  to  an  action  by  the  real  owner 
for  its  recovery.  The  authorities  are  uni- 
form in  holding  this,  and  they  generally  hold 
that  he  incurs  personal  liability;  but  there 
is  some  diversity  as  to  whether  his  liability 
is  only  personal,  or  whether  he  also  becomes 
liable  In  his  representative  capacity.  The 
English  courts,  adhering  to  the  principle  that 
an  executor  or  administrator  has  no  power 
to  create  any  new  liability  on  the  estate, 
hold  that  he  becomes  liable  in  his  individual 
capacity  alone,  though  the  money  or  prop- 
erty is  applied  to  the  purposes  of  the  estate; 
and  some  of  the  decisions  In  the  United 
States  are  to  the  same  effect,"— citing  cases 
from  the  states  of  Alabama,  Arkansas,  Iowa, 
Massachusetts,  Mississippi,  New  Jersey,  Penn- 
sylvania, and  Virginia.  The  writer  of  the  ar- 
ticle in  the  Encylopedia  then  proceeds  to  say: 


'*But  other  authorities  have  adopted  a  more 
equitable  rule,  and  hold  that,  if  an  executor 
or  administrator  has  applied  to  the  use  of  the 
estate  money  or  proceeds  of  property  belong- 
ing to  third  persons,  he  is  liable  in  his  rep- 
resentative capacity,  and  that  the  person  in- 
jured may  elect  whether  he  will  hold  the 
executor  or  administrator  liable  peraonaJly 
or  in  his  representative  capacity.'*  The  cases 
of  Ford  V.  Caldwell,  8  Hill,  243,  and  Huff  v. 
Watklns,  20  S.  G.  477,  seem  to  indicate  that 
the  courts  of  this  state  are  disposed  to  bold 
what  the  writer  in  the  Encyclopaedia  calls  the 
"more  equitable  doctrine,"— that,  where  the 
estate  of  a  decedent  has  received  benefit  from 
the  use  of  money  or  property  not  rightfully 
belonging  to  it,  an  action  ex  contractu,  but 
not  an  action  ex  delicto,  may  be  maintained 
against  the  executor  or  administrator,  as  the 
case  may  be.  In  his  representative  capacity, 
for  the  recovery  of  the  amount  to  which  the 
estate  has  thus  been  benefited.  This,  it 
seems  to  me,  is  the  true  and  logical  doctrine, 
but  that  in  no  case  can  an  action  ex  delicto 
be  maintained  against  executor  or  administra- 
tor in  his  representative  character.  If  the 
tort  upon  which  such  an  action  is  founded 
was  committed  by  the  decedent  then  it  dies 
with  him.  Ohaplin  v.  Barrett,  12  BIcb.  Law, 
284;  Huff  V.  Watkins,  20  S.  C.  477.  But,  if 
the  tort  was  committed  by  the  executor  or 
administrator,  then  the  action  can  only  be 
brought  against  him  in  his  individual,  and 
not  In  his  representative,  capacity;  for,  as  is 
said  in  the  foregoing  quotation  from  the  En- 
cyclopaedia, "their  torts  are  their  individual 
acts,  for  which  the  only  remedy  of  the  person 
injured  is  against  them  individually.*'  In 
this  connection  It  may  be  noted  that  the  case 
of  Rose  V.  Gash,  58  Ind.  278,  relied  upon  by 
the  appellant,  is  one  of  the  many  cases  from 
Indiana  cited  to  sustain  the  doctrine  laid 
down  In  the  Encydopsedia,  cited  above,  from 
which  I  infer  that  the  action  in  that  case 
was  brought  against  the  defendant  In  his  in- 
dividual, and  not  in  his  representative,  ca- 
pacity, and  that  what  the  court  really  held 
was  that  he  would  be  liable,  "whether  he 
claim  as  owner,  agent,  administrator,  trustee, 
custodian,  or  hi  any  other  capacity;"  if  be 
tortlously  withheld  the  possession  of  the  prop- 
erty sued  for  from  the  real  owner.  But  as  1 
have  not,  at  present,  access  to  that  case,  this 
is  a  mere  inferance  from  the  fact  that  I  find 
it  cited  in  the  Encydopoedia  to  sustain  a  doc- 
trine contrary  to  that  for  which  it  is  cited  in 
the  argument  of  the  counsel  for  appellant. 
The  case  of  MiddIeton*s  Ex'rs  v.  Robinson,  1 
Bay,  58,  likewise  cited  by  appelhint's  coonsel, 
has  no  application  to  this  case.  That  was  a 
special  action  on  the  case,  brought  by  the  ex- 
ecutors, for  the  value  of  certain  cattle  taken 
from  the  plantation  of  testator  In  his  life- 
time. There  was  also  a  count  in  the  declara- 
tion for  money  had  and  received.  The  court 
sustained  the  action  upon  two  grounds:  First 
because,  by  the  terms  of  the  statute  of  4  Edw. 
III.  c.  7,  executors  were  expressly  allowed  to 
sue  tor  trespass  tn  taking  away  the  property 


s.a) 


STATE  V.  ROSS. 


659 


of  a  testator  in  h!s  lifetime;  second,  because 
the  tort  might  be  waived,  and  the  action  pro- 
ceed in  assumpsit,  under  the  count  for  money 
had  and  received.  But  it  will  be  obseryed 
that  the  statute  of  4  Bdw.,  now  incorporated 
in  Bey.  St  1893.  as  secUon  2319.  only  gives 
the  right  to  executors  to  sue  trespassers,  but 
does  not  give  any  right  to  third  persons  to 
sue  executors  for  trespasses  or  other  torts, 
and  we  icnow  of  no  statute  which  confers  any 
such  right  As  to  the  second  ground,  it  only 
proceeds  upon  the  well-settled  doctrine  that 
there  are  oases  in  which  the  tort  may  be 
waived,  and  the  action  proceed,  upon  proper 
allegations,  as  an  action  ex  contractu,  as  was 
properly  allowed  in  that  case,  under  the  count 
in  the  declaration  for  money  had  and  receiv- 
ed, which  rests  upon  an  implied  assumpsit 
But  in  the  case  now  under  consideration  the 
action  is  not  brought  by  an  executor  against 
an  alleged  trespasser  upon  the  property  of 
his  testator  (which  is  the  only  case  provided 
for  by  the  statute  of  Edward),  but  the  ac- 
tion is  brought  against  an  executor  for  an  al- 
leged tort  committed  by  him,  and  there  is 
no  pretense  ttiat  the  tort  has  been  waived. 
It  is  plain,  therefore,  that  the  case  cited  by 
appellant  has  no  application  to  the  present 
case.  It  seems  to  me  that  it  would  not  only 
be  anomalous,  but  illogical,  to  hold  that  wliile 
an  administrator  or  executor  cannot  be  sued 
in  his  representative  capacity  on  a  contract 
made  by  him,  and  not  by  his  intestate  or  tes- 
tator, as  the  case  may  be,  whereby  a  new  debt 
or  liability  may  be  fastened  upon  the  estate 
which  he  represents,  yet  he  may  be  sued  In 
his  representative  capacity  for  a  tort  com- 
mitted by  him,  with  which  his  testator  or 
Intestate  had  nothing  whatever  to  do  and  is 
in  no  way  responsible  for,  and  thus  a  new  lia- 
bility may  be  fixed  upon  the  estate  which  he 
represents.  Such  a  doctrine  would  not  only 
be  anomalous  and  illogical,  but  would  tend 
to  prejudice,  perhaps  to  destroy,  the  interests 
of  those  beneficially  interested-— oftentimes 
minors— in  the  estates  of  decedents. 

In  the  present  case  no  wrong  whatever  is 
Imputed  to  defendant's  testator,  and,  on  the 
contrary,  appellant,  in  his  argument,  dis- 
tinctly repudiates  any  intention  to  make  such 
an  imputation.  The  action  is  based  upon  a 
tort  committed  by  the  defendant  since  the 
death  of  his  testator,  in  wrongfully  withhold- 
ing the  x>ossession  of  the  chattel  sued  for 
from  the  alleged  rightful  owner;  and  for  that 
he  can  only  be  held  liable  in  his  individual, 
and  not  in  his  representative,  capacity.  It  Is 
not  difiicuit  to  conceive  of  a  case  in  which 
no  wrong  could  be  imputed  to  the  testator 
in  talcing  and  retaining  the  possession  of  the 
chattel  in  dispute,  and  yet  the  person  who 
may  unlawfully  withhold  the  possession  of 
such  chattel  from  the  rightful  owner  would 
be  guilty  of  a  wrong  in  so  doing.  For  ex- 
ample, if  the  testator  was  entitled  to  a  life 
Interest  in  the  chattel,  with  remainder  over 
to  the  plaintiff,  there  could  be  no  possible 
wrong. on  the  part  ot  the  testator  In  talking 
and  retaining  the  possession  of  such  chattel 


during  his  lifetime.  But  if  after  his  death 
any  person,  be  he  executor  or  administrator 
or  a  third  person,  should  unlawfully  with- 
hold the  possession  of  the  chattel  from  the 
person  entitled  in  remainder,  then  the  wrong 
done  is  that  of  such  person,  for  which  he 
would  be  liable  in  his  individual,  and  not  in 
his  representative,  capacity.  If  it  should  be 
said  that  It  would  be  a  hard  case  upon  the 
executor  if  he  should  be  held  individually  re- 
sponsible in  a  case  lil^e  the  one  supposed,  the 
answer  is  obvious.  The  court  of  equity 
would,  in  a  proper  case,  and  upon  a  proper 
showing  that  the  executor  had  acted  in  good 
faith,  allow  him  credit  for  whatever  he  had 
been  required  to  pay  In  an  honest  effort  to 
protect  the  interests  of  the  estate  committed 
to  bis  charge.  It  is  everyday  practice  to  al- 
low an  executor,  upon  his  accounting,  credits 
for  amounts  paid  out  by  him  for  counsel  fees 
and  other  proper  expenses  incurred  by  him  In 
the  management  of  the  estate,  upon  contracts 
for  which  he  is  responsible  in  his  Individual, 
and  not  in  his  representative,  capacity,  when- 
ever the  court  is  satisfied  that  such  obliga- 
tions have  been  incurred  in  good  faith  for 
the  benefit  of  the  estate.  I  think,  therefore, 
that  there  was  no  error  upon  the  part  of  the 
circuit  court  in  holding  that  this  action  could 
not  be  maintained  against  the  defendant  in 
bis  representative  capacity,  but  that  the  ac- 
tion should  have  been  brought  against  the 
defendant  individually.  This  view  being  con- 
clusive of  the  case,  there  was  no  error  In 
holding  that  It  was  not  necessary  to  pass  up- 
on appellant's  exceptions. 


(68  8.  C.  444) 


STATE  V.  ROSS. 


(Supreme  Court  of  South  Carolina.     Aug.  7, 
1900.) 

INTOXICATING    1JQU0RS--DISPBNSARY    LAW- 
VIOLATION— INSTRUCTIONS— QUESTION 
FOR  JURY— PREJUDICIAL  ERROR. 

1.  On  a  prosecution  for  violation  of  the  dis- 
pensary Isw,  whether  defendant  was  a  manu- 
facturer of  liquor  was  a  question  for  the  jury. 

2.  On  a  prosecution  for  violation  of  the  dis- 
pensary law,  an  instruction  that  if  defendant's 

{)lace  contained  the  paraphernalia  for  making 
iquor,  and  defendant  was  engaged  in  the  man- 
ufacture of  it,  he  was  guilty,  was  proper. 

3.  An  instruction  in  no  respect  prejudicial  to 
defendant  cannot  be  urged  as  ground  for  re- 
versal on  appeal. 

4.  An  instruction  leaving  an  inference  to  be 
drawn  by  the  jury  from  facts  undisputed  and 
uncontradicted  hy  evidence  in  the  case  is  not 
prejudicial  error. 

5.  On  a  prosecution  for  violation  of  the  dis- 
pensary law,  an  instruction  that  the  law  says 
no  man  shall  keep  a  place  where  liquor  is  to 
be  manufactured  is  not  erroneous,  as  mislead- 
ing, since  the  words  "is  to  be**  would  be  un- 
derstood to  mean  after  the  enactment  of  such 
law. 

Appeal  from  general  sessions  circuit  court 
of  Spartanburg  county;   R.  C.  Watts.  Judge. 

Joseph  Ross  was  convicted  of  a  violation 
of  the  dispensary  law,  and  he  appeals.  Af- 
firmed. 
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Ralph  Carson,  for  appellant 
for  the  State. 


Mr.  Sease, 


GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  "The  appellant, 
Joseph  Ross,  and  one  James  Ballard  were  In- 
dicted jointly  for  violation  of  the  dispensary 
law.  The  Indictment  contained  two  counts. 
The  first  charged  the  sale  of  contraband  liq- 
uor. The  second  count  in  the  indictment, 
omitting  the  formal  parts,  was  as  follows: 
*Did  willfully  and  unlawfully  keep  and  main- 
tain a  place  where  alcoholic  liquors  were 
sold,  bartered,  and  given  away,  and  where 
persons  were  permitted  for  the  purpose  of 
drinking  alcoholic  liquors  as  a  beverage,  and 
where  alcoholic  liquors  were  kept  for  sale, 
barter,  and  delivery,  and  where  alcoholic  liq- 
uors were  manufactured;  thereby  then  and 
there  keeping  and  maintaining  a  common 
nuisance,  against  the  form  of  the  statute.' " 
Two  witnesses  testified  in  behalf  of  the  state 
as  to  sales  made  to  them  by  the  defendant 
Ross  at  his  dwelling.  One  of  said  witnesses 
testified  as  follows:  "Q.  Do  you  know  the  de- 
fendants, Ross  and  Ballard?  A.  Yes;  I  saw 
them  that  morning  when  we  went  up  there. 
It  was  one  morning  in  August  I  don't  re- 
member what  morning  it  was.  Q.  Tell  us 
about  all  you  saw  that  morning.  A.  I  went 
up  there  in  the  night  and  found  the  still 
place,  with  some  eight  or  nine  stands  of  beer 
(I  think  it  was  eight  or  nine  stands),  and  we 
went  back  up  the  hill  and  lay  there  until  day- 
light Somebody  came  past  about  daylight 
and  went  down  towards  the  still,  and  went 
on  down  there.  We  got  there.  We  saw 
there  wasn't  anybody  there  at  that  time,  but 
Mr.  Howie  and  myself  hid  by  the  branch, 
and  Mr.  Floyd  went  down  that  branch,  and 
it  wasn't  long  until  Mr.  Ross  and  Mr.  Bal- 
lard came.  One  of  them  had  an  ax  on  his 
shoulder,  and  the  other  a  barrel,  or  keg, 
rather.  One  of  them,  my  recollection  is, 
went  to  making  up  some  mud,  and  the  other 
cleaning  out  an  old  furnace;  and  we  closed 
In  on  them  and  arrested  them,  cut  down  the 
stands  of  beer,  and  brought  them  on  to  Spar- 
tanburg. Q.  Do  you  know  anything  about 
the  process  of  distilling  liquor?  A.  No,  sir: 
nothing  only  what  I  have  learned  since  I 
have  been  a  state  constable.  Q.  In  what 
stage  of  manufacture  is  it  when  you  have  got 
the  beer  there?  A.  They  sajr  when  it  gets 
real  sour  It  is  ready  for  making.  Q.  How 
far  is  that  from  the  defendant  Ross'  dwell- 
ing fiouse?  A.  It  is,  I  suppose,  two  or 
three  hundred  yards."  The  other  witness 
testified  to  having  taken  a  still  out  of  an  old 
house  60  or  70  yards  away  from  the  still 
house  where  defendants  were  arrested.  Aft- 
er his  honor  had  charged  the  jury,  the  record 
shows  that  the  following  took  place:  "Mr. 
Carson:  Will  you  let  me  state  my  request  to 
charge?  I  stated  it  but  your  honor  did  not 
charge  it  By  the  Court:  You  ought  to  have 
handed  it  up  beforehand.  Mr.  Carson:  My 
request  was  this:  That,  in  order  to  convict 
the  defendants  of  maintaining  a  place  where 


liquor  was  manufactured,  the  state  must 
prove  beyond  a  reasonable  doubt  that  the  liq- 
uor was  manufactured  there.  By  the  Court: 
1  charge  you  that  gentlemen.  If  you  have 
any  doubt  in  your  minds,  under  the  testimony 
In  this  case,  that  this  was  a  place  where  liq- 
uor was  manufactured,  why,  then,  acquit  the 
defendants.  But,  if  you  take  all  the  facts 
and  circumstances  surrounding  the  case,  and 
they  satisfy  you  beyond  a  reasonable  doubt 
that  It  was  the  place  where  the  liquor  was 
manufactured,  then  your  verdict  If  you  think 
they  are  guilty,  should  be  'Quilty.'  As  I  told 
you  before,  the  facts  and  circumstances  are 
entirely  for  you.  If  the  necessary  parapher- 
nalia was  there  to  make  liquor,  and  you  think 
those  parties  were  the  parties  that  had  it 
there,  and  they  were  engaged  in  this  business, 
then  you  can  convict  them.  If  you  think 
there  was  sour  mash  there,  and  low  mid-, 
dlings,  and  things  of  that  sort  it  Is  for  yon 
to  say  what  they  were  there  for,— whether  to 
make  liquor  or  what  That  Is  for  you."  The 
jury  found  the  defendant  Ross  guilty  on  both 
counts  of  the  indictment  and  he  was  senten- 
ced to  pay  a  fine  of  $250,  or  to  labor  for  nine 
months  on  the  public  works  of  the  county. 
The  defendant  appealed  upon  the  following 
exceptions:  "Because  it  is  respectfully  sub- 
mitted that  the  presiding  judge  erred  In  char- 
ging the  jury  as  follows:  (1)  *It  is  for  you  to 
say  whether  or  not  under  the  circumstances 
of  this  case,  these  parties  were  manufactur- 
ers of  liquor.'  (2)  *Was  the  paraphernalia 
there  to  make  liquor?  If  you  are  satisfied  In 
this  case  that  at  this  place  was  the  parapher- 
nalia to  make  liquor,  and  satisfied  under  the 
testimony  as  to  what  the  process  for  making 
liquor  Is,  and  satisfied  that  the  defendants 
were  engaged  in  the  manufacture  of  it  then 
you  can  find  them  guilty.'  (3)  In  that  he  char- 
ged upon  the  facts,  in  charging  the  jury  as 
set  out  in  exception  2  above.  (4)  Because  his 
honor  charged  upon  the  facts,  In  charging  the 
jury  as  follows:  'If  the  necessary  parapher- 
nalia was  there  to  make  liquor,  and  you 
think  these  parties  were  the  parties  that  had 
It  there,  and  they  were  engaged  in  this  busi- 
ness, then  you  can  convict  them.  If  you 
think  there  was  sour  mash  there,  and  low 
middlings,  and  things  of  that  sort  It  is  for 
you  to  say  what  they  were  there  for,— wheth- 
er to  make  liquor  or  not.'  (5)  In  charging 
that  it  was  for  the  jury  to  determine  the 
purpose  to  which  the  defendants  Intended  to 
put  the  sour  mash  and  low  middlings  found  on 
the  premises.  (6)  His  honor  erred  in  char- 
ging the  jury  as  set  out  in  exceptions  2  and 
4,  in  that  he  made  direct  reference  to  the  tes- 
timony, and  stated  to  the  jury,  from  the  tes- 
timony they  could  draw  inferences  as  to  the 
guilt  of  the  defendants.  (7)  His  honor  erred 
in  charging  the  jury  as  follows:  'The  law 
also  says  that  no  man  shall  keep  a  place 
where  liquor  is  to  be  manufactured,  bartered, 
exchanged,  or  given  away.* " 

The  first  exception  is  too  general,  but  waiv- 
ing this  objection,  it  cannot  be  sustained,  as  It 
cannot  be  contended  for  a  moment  tliat  the 
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<»nrt  conld  determine  whether  the  parties  were 
manufacturers  of  liquors.  The  second  excep- 
tion falls  to  specify  any  particular  error,  but, 
waiving  this  objection,  it  cannot  be  sustained, 
-as  all  questions  of  fact  were  properly  left  to 
the  consideration  of  the  Jury.  The  third  ex- 
ception cannot  be  sustained,  as  the  question 
propounded  by  the  presiding  Judge  was  In  no 
respect  prejudicial  to  the  appellant,  and  all 
questions  of  fact  were  left  to  be  determined 
by  the  jury.  The  fourth  exception  cannot  be 
sustained,  for  the  presiding  judge  left  to  the 
jury  the  Inference  to  be  drawn  from  facts 
about  which  there  seemed  to  be  no  dispute, 
as  the  appellant  offered  no  testimony,  and 
also  whether  such  facts  existed.  While  a 
circuit  judge  may  commit  error  of  law  in 
asking  if  certain  facts  existed,  there  is  no 
prejudicial  error  in  this  case.  The  fifth  ex- 
ception cannot  be  sustained,  for  reasons  here- 
inbefore mentioned.  The  same  can  be  said 
of  the  sixth  exception.  The  seventh  excep- 
tion must  be  overruled,  as  the  presiding 
judge.  In  using  the  words  "Is  to  be,"  evidently 
meant  after  the  enactment  of  the  law  under 
which  the  appellant  was  Indicted.  It  is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 


(58  s.  C.  418) 

BARKSDALB  v.  CITY  OP  LAURENS. 

(Supreme  Court  of  South  Carolina.     Aug.  4# 

1900.) 

MUNICIPAIi  CORPORATIONS  —  RBPAIRINO  OP 
STREETS— INJURY  TO  SERVANT— CONTRIBU- 
TORY NEGLIGENCE  —  ACTION  —  TRIAL  —  BVI- 
DENCE—SUFPICIBNCY— NONSUIT. 

1.  Rev.  St.  §  1582,  provides  that:  "Any  per- 
son who  shall  receive  bodily  injury  or  damages 
in  his  person  or  property  through  a  defect  in 
any  street,  causeway,  bridge  or  public  way,  or 
by  reason  of  defect  or  mismanagement  of  any- 
thing under  the  control  of  the  corporation  with- 
in the  limits  of  such  town,  may  recover,  in  an 
action  against  the  same,  the  amount  of  actual 
damages  sustained  by  him  by  reason  thereof. 
If  any  such  defect  in  a  street  causeway,  or 
bridge  existed  before  such  injury  or  damage 
occurred,  such  damage  shall  not  be  recovered 
by  the  pei*son  so  injured,  if  his  load  exceeded 
the  ordinary  weight:  provided,  that  such  cor- 
poration shall  not  be  liable  unless  said  defect 
was  occasioned  by  its  neglect  or  mismanage- 
ment: provided,  further,  such  person  has  not 
in  any  way  brought  about  such  injury  or  dam- 
age by  his  or  her  own  negligent  act  or  neg- 
ligently contributed  thereto.^*  Held,  that  these 
provisions  are  germane  to  the  title,  ''An  act  pro- 
viding for  a  right  of  action  against  a  municipal 
corporation  for  damages  sustained  by  reason 
of  defects  in  the  repair  of  streets,  sidewalks 
and  bridges  within  the  limits  of  such  municipal 
corporation;"  and  hence  the  act  is  not  in  con- 
flict with  Const,  art.  3,  §  17,  providing  that  the 
subject  of  every  act  shall  be  expressed  in  the 
title. 

2.  Rev.  St.  §  1582,  giving  a  right  of  action 
against  cities  for  injuries  sustained  *'by  reason 
of  defects  or  mismanagement  of  anytning  un- 
der control  of  the  corporation,"  is  broad  enough 
to  include  an  action  for  injuries  sustained  by 
an  employ^  of  the  city  by  reason  of  defendant's 
mismanagement  of  a  steam  roller  while  repair- 
ing its  streets. 

3.  The  servants  of  defendant  city  were  en- 
gaged in  grading  a  road  at  the  point  of  its 
mtersection  with  Main  street.    A  plow  was  at- 


tached in  front  of  a  steam  roller,  and  the 
mouth  of  the  road  entering  Main  street  was 
being  plowed  by  starting  some  distance  up 
the  road,  and  drawing  the  plow  by  means  of 
the  steam  roller  backing  down  and  partially 
across  Main  street,  when  the  man  holding  the 
plow  would  signal  the  engineer  to  stop.  Plain- 
tiff, a  boy  14  years  of  age,  was  employed  to 
carry  water  to  the  workmen,  and  on  the  occa- 
sion of  the  accident  mounted  the  steam  roller 
from  the  rear,  as  he  was  in  the  habit  of  doing, 
gave  the  engineer  some  water,  and  was  going 
down,  when  his  foot  was  caught  between  the 
roller  and  the  embankment  and  crushed.  The 
roller  had  jiever  before  been  driven  against  the 
embankment,  but  was  accustomed  to  stop  about 
30  feet  therefrom.  The  engineer  knew  that 
plaintiff  had  mounted  from  the  rear  and  would 
descend  there,  and  the  man  holding  the  plow 
had  twice  signaled  the  engineer  to  stop  be- 
fore the  embankment  was  reached,  but  the  lat- 
ter had  failed  to  do  so.  Held  sufficient  to  make 
a  prima  facie  case  against  defendant. 

4.  Under  Rev.  St.  §  1582,  giving  an  action 
to  persons  injured  by  reason  of  a  city's  mis- 
management of  anything  under  its  control,  pro- 
viding such  person  has  not  in  any  way  brought 
about  such  injury  by  his  own  negligent  act  or 
negligently  contributed  thereto,  it  was  necessa- 
ry for  plaintiff  in  an  action  for  injuries  to  show, 
as  part  of  his  case,  that  he  had  not  been  guilty 
of  contributory  negligence,  and  where  he  fail- 
ed to  do  so  it  was  proper  to  grant  a  nonsuit. 

5.  In  an  action  for  injuries,  the  evidence  was 
that  plaintiff,  an  intelligent  boy,  past  14  years 
of  age,  was  employed  by  defendant  to  carry  wa- 
ter to  its  workmen;  that  the  workmen  were  en- 
gaged in  grading  a  street  with  a  steam  roller; 
that  plaintiff  mounted  the  roller  from  the  rear 
to  furnish  water  to  the  engineer;  that  the  roller 
was  backing  towards  an  embankment,  and  had 
already  backed  beyond  its  usual  distance;  that 
there  were  steps  on  the  side  of  the  roller  by 
which  plaintiff  might  have  dismounted  in  safe- 
ty, but  instead  he  chose  to  dismount  at  the 
rear,  and  in  doing  so  suffered  the  injuries  for 
which  damages  were  sought.  Held  sufficient  to 
show  contributory  negligence  barring  plaintiff's 
recovery. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  O.  W.  Buchanan,  Judge. 

Action  by  W.  Oliver  Barksdale,  by  guardian 
ad  litem,  against  the  city  of  Laurens,  for  per- 
sonal Injuries  sustained  by  plaintiff,  ^hlle 
in  the  employment  of  defendant,  by  reason  of 
defendant's  negligence  in  the  management  of 
a  steam  roller  while  repairing  its  streets. 
From  a  judgment  of  nonsuit,  the  plaintiff  ap- 
peals.   Affirmed. 

N.  B.  Dial,  for  appellant  P.  P.  McGowan 
and  W.  R.  Rlchey,  for  respondent. 

JONES,  J.  This  action  was  for  damages 
for  personal  injuries  sustained  by  plaintiff, 
a  minor  of  tife  age  of  14  years,  while  in  the 
employment  of  defendant,  by  reason  of  alleg- 
ed negligence  in  the  management  of  a  steam 
roller  while  repairing  the  streets  of  Laurens, 
whereby  plaintiff's  foot  and  leg  were  caught 
between  the  roller  and  an  embankment  or 
the  side  of  the  street,  mashed,  and  injured. 
The  appeal  is  from  an  order  of  nonsuit.  The 
motion  for  nonsuit  was  based  upon  the  fol- 
lowing  grounds:  "(1)  Because  the  legisla- 
ture has  not  given  such  right  of  action  ar 
that  relied  on  by  the  plaintiff.  <2)  Because 
there  is  no  evidence  showing  or  tending  to 
show  that  the  plalntifiTs  injury  was  caused  by 
any  negligence  of  the  city  of  Laurens  or  of 
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its  employ^,  or  by  reason  of  any  defect  In 
a  street  of  the  said  city  suffered  to  exist  by 
any  negligence  of  said  city.  (3)  Because 
there  is  no  evidence  showing  or  tending  to 
show  that  the  plaintiff's  injury  was  brought 
about  not  by  his  own  negligence,  or  that  he 
did  not  negligently  contribute  tliereto.  (4) 
Because,  if  the  injury  was  caused  by  the 
negligence  of  any  person  other  than  the  plain- 
tiff himself,  it  was  the  negligence  of  a  fel- 
low servant,  for  which  the  defendant  Is  in 
no  way  liable.**  The  order  of  nonsuit  does 
not  indicate  the  ground  upon  which  it  is 
vested.  The  exceptions  thereto  assign  error 
as  follows:  "(1)  Because  the  circuit  Judge 
erred  in  holding  that  the  act  of  1892  under 
which  this  action  was  brought  was  uncon- 
stitutional. (2)  Because  he  erred  in  not  hold- 
ing that  said  act  was  broad  enough  to  cover 
cases  such  as  the  evidence  made  out  in  this 
case.  (3)  Because  he  erred  in  not  holding 
that  the  defendant  was  guilty  of  neglect  and 
mismanagement  in  repairing  its  streets,  and 
of  operating  its  machinery  in  repairing  the 
same.  (4)  Because  he  erred  in  not  holding 
that  the  plaintiff  had  made  out  his  case,  and 
that  the  injury  was  not  brought  about  by  his 
negligent  act,  or  that  he  negligently  contribut- 
ed thereto.  (5)  Because  be  erred  in  holding 
that  the  injury  was  caused  by  plaintiff  and 
his  fellow  servants.  (6)  Because  he  erred  in 
not  holding  that  contributory  negligence  was 
a  question  of  defense.  (7)  Because  he  erred 
in  granting  the  motion  of  nonsuit,  and  in 
not  allowing  the  case  to  go  to  the  Jury.*' 

The  action  was  brought  under  the  act  of 
1892  (21  St.  at  liarge,  p.  91).  now  section  1582 
of  the  Revised  Statutes,  which  provides:  "Any 
person  who  shall  receive  bodily  Injury  or  dam- 
ages in  his  person  or  property  through  a  de- 
fect In  any  street,  causeway,  bridge  or  public 
way,  or  by  reason  of  defect  or  mismanage- 
ment of  anything  under  the  control  of  the 
corporation  within  the  limits  of  such  town, 
may  recover,  in  an  action  against  the  same, 
the  amount  of  actual  damages  sustained  by 
him  by  reason  thereof.  If  any  such  defect 
in  a  street,  causeway,  or  bridge  existed  before 
such  injury  or  damage  occurred,  such  damage 
shall  not  be  recovered  by  the  person  so  in- 
jured, if  his  load  exceeded  the  ordinary 
weight:  provided,  that  said  corporation  shall 
not  be  liable  unless  said  defect  was  occa- 
sioned by  its  neglect  or  mismanagement: 
provided,  further,  suci!  person  has  not  in 
any  way  brought  about  such  Injury  or  dam- 
age by  his  or  her  own  oegligent  act  or  neg- 
ligently contributed  thereto."  The  title  of 
said  act  of  1892  is,  "An  act  providing  for  a 
right  of  action  against  a  municipal  corpora- 
tion for  damages  sustained  by  reason  of  de- 
fects in  the  repair  of  streets,  sidewalks  and 
bridges  within  the  limits  of  such  municipal  cor- 
X>oration.'*  This  act  was  construed  in  the  case 
of  Dunn  v.  Town  of  Barnwell,  43  S.  C.  401,  21 
S.  E.  315,  wherein  the  court  held  that  the 
term  "mismanagement,"  as  used  in  the  clause, 
"or  by  reason  of  defect  or  mismanagement 
of  anything  under  control  of  the  corporation,*' 


meant  mlsmanagemeoit  in  making  repairs  on 
the  street,  so  that  the  corporation  should  be 
held  liable  not  only  for  neglect  in  making  the 
repairs  of  the  streets,  but  also  for  mismanage- 
ment of  anything  under  the  control  of  the  cor- 
poration in  making  such  repairs.  Thus  con* 
stmed,  the  provisions  In  the  body  of  the  act 
are  germane  to  the  subject  expressed  in  the 
title,  and  therefore  the  act  is  not  in  conflict 
with  article  3,  §  17,  of  the  constitution,  which 
provides  that  "every  act  or  resolution  having 
the  force  of  law  shall  relate  to  but  one  sub- 
ject, and  that  shall  be  expressed  in  the  title" 
We  are  also  of  opinion  that  the  terms  of  the 
act,  "by  reason  of  defect  or  mismanagement 
of  anything  under  control  of  the  corporation,** 
are  broad  enough  to.  include  mismanagement 
of  a  steam  roller  under  control  of  the  munici- 
pality, and  while  being  used  in  repairing  its 
streets.  The  plaintiff's  action  being  within 
the  terms  of  a  valid  act,  a  nonsuit  on  the  first 
ground  would  not  be  prefer. 

There  was  no  evidence  tending  to  show 
that  plaintiff's  injury  was  caused  by  any 
negligence  of  the  city  of  Laurens,  by  reason  of 
any  defect  in  a  street  of  said  city,  or  by  rea- 
son of  any  defect  in  the  steam  roller,  or  by 
reason  of  negligence  in  the  selection  of  an 
engineer  for  said  machine.  The  action,  how- 
ever, was  not  based  on  such  negligence,  but 
on  the  negligent  management  or  the  mis- 
management of  the  steam  roller.  On  thi» 
point  we  think  there  was  some  evidence  tend- 
ing to  show  mismanagement  of  the  roller  by 
the  engineer  in  charge.  It  appears  that  at 
the  time  of  the  injury  the  city  of  liaurens. 
having  partially  graded  down  Main  street. 
was  grading  down,  also,  a  road  or  street 
entering  Main,  at  the  place  of  junction.  Op- 
posite this  point  was  an  embankment  on  Main 
street  some  four  feet  high.  A  large  plow  was 
attached  to  the  front  of  the  steam  roller  by  a 
chain,  and  tdie  mouth  of  the  road  entering 
Main  street  was  being  plowed  down  by  start- 
ing t^e  plow  some  distance  up  said  road,  and 
drawing  the  same  by  means  of  the  steam  rol- 
ler backing  partially  across  Main  street  and 
towards  said  embankment.  The  man  holding 
the  plow  would  signal  the  engineer  In  charge 
of  the  roller  to  stop  wiien  about  to  reach  the 
place  where  the  plow  was  to  stop,  and,  after 
the  roller  was  at  a  standstill,  would  loosen  the 
plow  and  drag  It  back  to  the  beginning  point: 
and  the  roller  would  then  return,  to  be  again 
attached  to  the  plow.  The  plaintiff,  a  lad  of 
14  years,  was  employed  by  the  city  to  carry 
water  to  the  men  at  work  on  the  street,  in- 
cluding the  said  engineer  and  plowman.  On 
this  occasion  plaintiff  mounted  the  steam 
roller  from  the  rear,  as  he  had  done  before 
with  the  knowledge  of  the  engineer,  gave  the 
engineer  some  water,  and  was  in  the  act  of 
getting  off  when  his  foot  was  caught  l)etween 
the  roller  and  the  embankment,  and  crushed 
Into  the  embankment  and  injured.  The 
width  of  the  street  and  the  length  of  the 
roller,  with  the  chain  and  plow  attached, 
were'  not  clearly  shown;  but  there  was  evi- 
deuce  that  the  roller  had  never  before  been 
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drlTen  acaliurt  the  embankment,  but  was  ac- 
customed to  stop  about  80  feet  before  reach- 
ing the  embankment  The  man  holding  the 
plow,  although  not  seeing  the  plaintiff,  signal- 
ed the  engineer  to  stop  at  tiiie  usual  stopping 
place,  and,  seeing  the  roller  going  further, 
signaled  again,  but  the  roller  continued  to 
back  towards  the  embankment.  There  was 
some  evidence  that  the  engineer  knew  that 
plaintiff  bad  mounted  the  toller  from  the  rear, 
and  would  descend  there.  There  was  no  evi- 
dence  that  the  machine  was  defective  and  be- 
yond control  of  the  engineer.  Assuming  that 
there  was  some  evidence  tending  to  show  mis- 
management of  the  steam  roller  by  the  engi- 
neer in  charge,  it  is  contended  by  respondent, 
in  support  of  the  nonsuit,  that  under  the  stat- 
ute it  was  incumbent  on  plaintiff  not  only  to 
show  injury  through  mismanagement  of  the 
steam  roller,  but  it  was  also  incumbent  on 
him  to  show  that  such  injury  was  not  brought 
alMUt  In  any  way  by  his  contributory  negli- 
gence. In  the  contention  we  agree  with 
respondent  While,  in  ordinary  actions  for 
negligence,  contributory  negligence  by  the 
plaintiff  is  a  matter  of  defense,  and  is  not 
available  on  a  motion  for  nonsuit,  yet  in  this 
action  under  the  statute  It  is  necessary  for 
plaintiff,  as  a  part  of  his  case,  to  show  that  his 
own  negligence  did  not  contribute  to  the 
injury;  for  tliat  is  one  of  the  conditions  of  his 
right  of  action  against  the  municipality, 
which  depends  wholly  upon  the  statute. 
Hence,  if  the  evidence  on  the  part  of  plaintiff 
does  not  tend  to  negative  contributory  negli* 
gence  on  his  part,  a  nonsuit  is  proper.  The 
undisputed  evidence  was  that  plaintiff,  who 
was  an  intelligent  youth,  past  14  years,  knew 
that  the  roller  was  provided  with  steps  on  the 
side,  where  he  could  have  dismounted  in 
safety,  and  that  he  saw  the  roller  was  back- 
ing beyond  the  usual  place,  towards  the  em- 
bankment, and  nevertheless  attempted  to  get 
off  between  the  moving  roller  and  the  em- 
bankment, so  near  to  the  embankment  that 
while  his  right  foot  was  on  the  ground  his 
left  foot  was  caught  between  the  roller  and 
the  embankment  The  evidence,  instead  of 
negativing  contributory  negligence,  establish- 
ed it  On  this  ground,  we  think  the  non- 
suit sustainable.  This  conclusion  renders  It 
unnecessary  to  consider  the  fourth  ground  of 
the  motion  for  nonsuit,— whether  the  doctrine 
of  fellow  servant,  which  exempts  the  master 
from  liability  when  the  injury  results  from 
the  negligence  of  a  fellow  servant  in  the 
same  general  department  of  labor,  has  any 
application  to  this  action,  which  is  wholly 
statutory.  The  judgment  of  the  circuit  court 
is  affirmed. 

(58  S.  C.  368) 
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CRIMINAL  LAW— LARCENY— FORMER 

JEOPARDY. 
Where  one  is  indicted  for  ste&Iinfir  property 
of  W.,  and  on  trial  it  is  proved  that  the  prop- 


erty belonged  to  A.,  and  under  the  direction  of 
the  court  the  jury  renders  a  verdict  of  not 
guilty,  defendant  is  not  placed  in  jeopardy,  so 
as  to  bar  a  prosecution  under  another  indict- 
ment charging  him  with  stealing  the  samo 
property,  belonging  to  A. 

Appeal  from  general  sessions  circuit  court 
of  Sumter  county;  J.  C.  Klugh,  Judge. 

Robert  Council  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

L.  D.  Jennings,  for  appellant  John  S. 
Wilson,  for  the  State. 

POPE,  J.  The  defendant  was  tried  under 
an  indictment  containing  two  counts,— one 
for  burglary,  and  the  other  for  petit  larceny. 
In  the  second  count  he  was  charged  with 
stealing  six  fowls,  valued  at  $1.50,  the  prop- 
erty of  William  T.  Bdens.  At  the  trial  It 
was  proved  that  the  six  fowls  were  the  prop- 
erty of  Mrs.  Annie  J.  Edens.  Under  the  di- 
rection of  his  honor.  Judge  Benet  the  jury 
rendered  a  verdict  of  not  guilty.  At  another 
term  of  court  an  Indictment  was  preferred 
charging  the  defendant  with  having  been 
guilty  of  larceny  In  stealing  six  fowls,  valued 
at  $1.50,  the  property  of  Mrs.  Annie  J.  Edens. 
The  defendant  interposed  in  his  defense  a 
formal  plea  of  former  acquittal  of  this  charge, 
which  was  not  allowed  by  the  circuit  judge. 
On  his  trial  he  was  found  guilty  and  senten- 
ced.    He  now  appeals  to  this  court. 

The  sole  question  raised  is  that  it  was  the 
same  crime  of  which  he  had  been  acquitted 
that  he  was  again  put  on  trial  for  committing, 
and  that,  such  being  the  case,  he  was  consti- 
tutionally free  from  such  second  trial.  Of 
course,  if  it  was  the  same  offense  on  both 
trials,  it  was  reversible  error.  But  was  it 
the  same  crime?  In  the  case  of  State  v. 
Copeland,  46  S.  C.  13.  23  S.  E.  980,  this  court 
held  that  as  the  crime  of  arson  was  against 
possession,  rather  than  ownership,  of  prop- 
erty, property  which  was  subject  to  the 
charge  of  statutory  arson  might  have  been 
alleged  in  the  Indictment  in  the  name  of  the 
owner  himself,  or  the  legal  possessor  of  the' 
property,  and  an  indictment  was  good  which 
had  alleged  the  property  destroyed  as  that  of 
the  man  In  possession.  The  defendant  was 
acquitted  because  the  name  of  the  owner  did 
not  appear  in  the  indictment  Afterwards  a 
new  Indictment  was  framed,  charging  the 
crime  as  against  the  owner,  to  which  a  plea 
of  former  acquittal  was  interposed.  This 
court  sustained  such  plea.  But  In  the  case 
at  bar  the  true  owner's  name  must  appear  in 
the  Indictment  to  sustain  an  indictment  for 
larceny.  When  the  name  of  anottier  than 
the  true  owner  is  used,  the  prosecution  must 
fail,  as  this  case  did  in  the  first  instance,  be- 
cause In  law  the  defendant  did  not  take, 
steal,  and  carry  away  William  T.  Edens* 
property.  A  verdict  of  not  guilty  was  oblig- 
ed to  be  rendered  when  it  appeared  in  evi- 
dence- that  the  property  stolen  was  not  of  the 
goods  and  chattels  of  William  T.  Edens. 
However,  when  it  appeared  In  the  Indictment 
that  the  defendant  was  indicted  for  stealing 
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Mrs.  Annie  Edens'  property,  then  a  new  of- 
fense was  presented.  The  circuit  judge  com- 
mitted no  error  in  oyerruling  the  plea  of 
former  acquittal.  The  conyiction  must  stand. 
It  is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 


(58  S.  C.  394) 

JOHNSON  ▼.   FRANKLIN. 

McGILL  ▼.  SAME. 

(Supreme  Court  of  South  Carolina.     Aug.  2, 
1900.) 

DEEDS— CANCELLATION— VALIDITY— FRAUD— 
FALSE  REPRESENTATIONS. 

A  married  woman,  in  whose  name  a  deed 
to  property  had  been  placed  on  purchase  there- 
of by  her  husband  (she  having  furnished  part 
of  the  purchase  price),  died  intestate  and  child- 
less. Plaintiffs,  inheriting  an  interest  in  her 
property,  after  having  fully  explained  to  them 
the  manner  in  which  she  acquired  the  property, 
each  executed  quitclaim  deeds  of  their  interest 
to  her  husband,  after  obtaining  the  advice  of 
other  relatives.  Held,  on  proceedings  to  cancel 
the  deeds,  that  the  execution  thereof  was  not 
obtained  oy  the  fraud  or  false  representations 
of  the  husband,  and  hence  they  were  not  sub- 
ject to  cancellation  on  that  ground. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;   R.  C.  Watts,  Judge. 

Suits  by  E.  Olivia  Johnson  and  R.  E.  Mc- 
Gill  against  Charles  E.  Franklin  for  the  can- 
cellation of  deeds.  From  decrees  entered  on 
the  report  of  a  referee  in  favor  of  defendant, 
plaintiffs  appeal.    Aifirmed. 

Duncan  &  Sanders  and  Ferguson  &  Feath- 
erstone,  for  appellants.  N.  B.  Dial,  for  re- 
spondent. 

POPE,  J.  The  complaint  in  the  two  cases 
above  named,  each  for  itself,  set  out  that  on 
^he  death  of  Mrs.  Martha  E.  Franklin,  In- 
testate, about  the  year  1896,  she  was  child- 
less, and  that  her  estate  fell  to  her  heirs  at 
law,  to  wit,  one-half  to  her  husband,  Charles 
E.  Franklin,  and  the  remaining  one-half  was 
divisible  Into  five  shares,  to  wit,  one-fifth  of 
one-half  In  James  E.  Davis,  her  brother;  one- 
fiftli  of  one-half  in  her  sister  Sallie  McGill; 
one-fifth  of  one-half  in  Rachel  McGill;  one- 
fifth  of  one-half  in  the  plaintiff  E.  Olivia 
Johnson,  as  the  sub  heir  at  law  of  Mrs.  Mar- 
garet Moore,  deceased,  who  was  a  sister  of 
said  Martha  E.  Franklin;  and  the  remaining 
one-fifth  of  one-half  in  Johnnie  White  and 
Fannie  White,  as  the  sub  heirs  at  law  of 
Mrs.  Caroline  White,  deceased,  who  was  a 
sister  of  Mrs.  Martha  E.  Franklin,— and  that 
at  the  death  of  the  said  Mrs.  Martha  E.  Frank- 
lin she  was  seised,  as  of  fee,  of  263  acres  of 
land,  known  as  the  Underwood  and  part  of 
the  Mary  Holland  tracts,  in  Hunter's  township, 
in  Laurens  county,  S.  C,  and  also  Z^  acres 
of  land  in  the  town  of  Clinton,  S.  C,  which 
said  lands  vested  in  the  heirs  at  law  previ- 
ously named;  that  the  defendant,  Charles  E. 
Franklin,  by  false  and  fraudulent  representa- 
tions Induced  each  of  these  plaintiffs,  without 
any  consideration*  to  execute  and  deliver  to 


the  said  defendant  their  respective  deeds  for, 
all  and  singular,  the  aforesaid  real  estate, 
by  falsely  and  fraudulently  representing  *to 
the  plaintiffs  that  the  land  covered  by  the 
said  deeds  was  not  land  in  which  the  plain- 
tiffs owned  any  interest,  and  that  said  de- 
fendant, Charles  E.  Franklin,  kept  from  the 
knowledge  of  such  plaintiff  that  each  one  of 
them  did  own  an  interest  in  said  lands,  there- 
by misleading  and  deceiving  the  plaintiffs, 
so  that  each  one  executed  a  deed  of  the  said 
lands  to  the  defendant  The  prayer  of  the 
petition  was  that  the  defendant  be  required 
to  deliver  up  said  deeds  for  cancellation,  and 
to  account  for  the  shares  of  any  lands  sold 
after  the  execution  of  this  deed.  The  defend- 
ant, by  his  answer  in  each  case,  admitted  all 
the  allegations  of  the  complaint,  except  as  to 
the  absolute  ownership  of  said  lands  by  his 
wife,  Mrs.  Martha  E.  Franklin,  and  also  ex- 
cept any  charge  of  fraud  by  him  practiced  or 
committed  in  obtaining  a  deed  from  each 
plaintiff  to  her  interest  In  all  the  lands  to 
which  his  wife  had  the  legal  title  at  her 
death.  By  an  order  of  court,  the  testimony 
was  taken  by  C.  D.  Barksdale,  as  special  ref- 
eree. When  the  cause  came  on  for  a  hearing 
before  Judge  Watts,  the  testimony  and 
pleadings  were  relied  upon,  but  the  circuit 
judge  held  in  unqualified  terms  that  Charles 
E.  Franklin  had  practiced  no  fraud  of  any 
character  whatsoever  upon  the  two  plaintiffs. 
On  the  contrary,  he  held  that  these  plaintiffs 
were  not  minors,  lunatics,  or  idiots,  nor  was 
Charles  E.  Franklin  their  trustee,  and  that 
he  neither  lied  to  them  in  obtaining  the  two 
deeds  made  to  him  by  the  plaintiffs,  nor  did 
he  suppress  any  facts  in  reference  to  the  mat- 
ter. Further,  the  circuit  Judge  found,  and  so 
held,  that  the  plaintiffs  were  not  entitled  to 
have  said  deeds  canceled,  but  he  required.  In 
the  exercise  of  his  discretion,  sitting  as  a 
chancellor,  that  the  defendant  should  pay  a 
part  of  the  costs.  The  plaintiffs  now  appeal 
on  the  following  grounds:  "(1)  Because  the 
circuit  Judge  erred  in  finding  as  a  fact  that 
defendant,  Franklin,  did  not  obtain  the  quit- 
claim deeds  by  false  and  fraudulent  repre- 
sentations. (2)  Because  he  erred  in  finding 
as  a  fact  that  the  plaintiffs  parted  with  their 
interests  in  the  lands  described  in  the  com- 
plaint after  being  fully  informed  as  to  their 
rights  in  the  premises.  (3)  Because  be  erred 
in  finding  that  all  the  property  was  paid  for 
by  the  defendant,  and  that  the  plaintiffs, 
prompted  by  a  generous  impulse,  after  the 
matter  was  fully  explained  to  them,  readily 
gave  him  the  quitclaim  asked  for,  but  were 
afterwards  induced  by  their  brother  to  bring 
these  actions.  (4)  Because  he  erred  in  hold- 
ing that  Franklin  did  not  lie  to  them  in  ob- 
taining these  deeds,  nor  suppress  any  facts. 
(5)  Because  he  erred  in  holding  that  the  said 
deeds  were  not  obtained  by  defendant  by 
false  and  fraudulent  misrepresentations, 
without  consideration,  and  therefore  null  and 
void." 

The  duty  rests  upon  the  appellants  to  show 
to  us  that  the  preponderance  of  the  testimony 
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Is  In  favor  of  the  plaintifCs'  Tersion  of  these 
transactions.    The  money  received  by  Mrs. 
Martha  K  Franklin  was  just  before  the  war 
of  1861  and  1865,  during  the  war,  and  a  little 
sum  in  the  year  1867.    At  these  dates  all 
tliese  moneys  were  covered  by  the  marital 
rishts   of  Charles  E.   Franklin.     It   is  not 
shown  that  during  the  past  20  years  Mrs. 
Martha  E.  Franklin  had  a  dollar  to  pay  for 
these  lands.    Nobody  knew  these  facts  better 
than  Mrs.  McGill,  for  she  was  Mrs.  Franklin's 
sister.    Her  husband,  the  defendant,  Charles 
>£L  Franklin,  although  not  in  debt,  but  openly 
hefore  all  the  world,  had  the  titles  to  these 
lands  made  out  in  his  wife's  name.    They 
had  but  one  child,  a  boy.    The  love  of  his 
mother  for  this  her  only  child  was  shown  in 
expending  what  money  she  had  on  his  educa- 
tion, but  five  years  ago  he  passed  from  this 
earth,  and  his  mother  endured  the  separation 
but  for  a  few  years,  when  she  joined  him. 
It  was  perfectly  proper  for  these  plaintiffs  to 
execute  these  quitclaim  deeds.    No  doubt,  as 
the    circuit   Judge   suggests,    these   lawsuits 
were  suggested  by  J.  A.  Davis,  who  required 
Franklin  to  pay  him  $300  before  he  would 
execute  his  quitclaim  deed  to  these  lands. 
Franklin's   testimony  is  clear  and  explicit, 
showing  that  these  ladies  signed  the  deeds  In 
question  after  a  full  explanation  from  him 
as  to  how  Mrs.  Martha  E.  Franklin  had  ob- 
tained a  title  to  these  lands  in  the  first  in 
stance.    It  is  apparent  from  the  testimony 
that  the  deeds  were  not  signed  in  a  comer, 
so  to  speak,  for  Mrs.  Johnson  was  living 
with  her  son-in-law,  and  he  accompanied  her 
to  the  magistrate's  office  where  she  signed 
the  deed.    Mrs.  R.  E.  McGill  and  her  hus- 
band, A.  McGIll,  talked  the  matter  over  with 
Mrs.  Franklin  before  she  signed  the  deed. 
What  haste  there  may  have  appeared  on  the 
part  of  Charles  E.  Franklin  to  obtain  these 
deeds  may  be  explained  by  his  anxiety  to 
hold  Mr.  Copeland  to  his  offer  of  $3,000  for 
land  that  cost  only  $500  when  purchased  by 
Franklin.    Fraud  Is  a  serious  charge,  it  is  a 
terrible  charge,  and  all  authorities  concur  in 
requiring  proof  before  It  is  sustained.    We 
are  like  the  circuit  judge;   we  cannot  blast 
this  man's  character  upon  the  testimony  here 
adduced.    These  exceptions  must  be  overrul- 
ed.   It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed  in 
each  of  the  actions  here  heard  together,  and 
that  the  clerk  of  this  court  do  send  down  a 
remittitur  in  each  of  the  causes. 


(68  B.  C.  870) 

WILLIAMS  V.  GRIFFIN  et  al. 

(Supreme  Court  of  South  Carolina.     Aug.  2, 

1900.) 

CLAIM     AND     DELIVERY— SALES-TITLE— BILL 
OF  SALE-CHATTEL  MORTGAGE— EVI- 
DENCE-IMPEACHMENT. 

Where^  on  trial  in  claim  and  dellTery,  de- 
fendant offered  in  evidence  a  bill  of  sale  exe- 
cuted by  plaintiff,  conveying  to  him  personal 
property  claimed.  It  was  error  to  ezclnde  testi- 
mony that  such  bill  of   sale  was  in   fact  a 


mortgage  executed  to  secure  an  agricullural  lien 
which  had  been  fully  paid,  since  the  title  to  the 
property  was  in  issue,  and  such  testimony  was 
competent  to  impeach  the  title  shown  by  the 
bill  of  sale. 

Appeal  from  common. pleas  circuit  court  of 
Barnwell  county;  O.  W.  Gage,  Judge. 

Action  by  .lim  Williams  against  J.  O.  Grif- 
fin and  another.  Ci'oss  appeals  from  an  or- 
der directing  a  verdict  in  favor  of  the  de- 
fendants, enjoining  execution  of  the  judg- 
ment thereon,  and  allowing  plaintiff  to  file 
a  reply.    Reversed. 

Davis  &  Best,  for  plaintiff.  J.  Ham  Kirk- 
land  and  Bates  &  Slmms,  for  defendants. 

POPE,  J.  Jim  Williams,  as  plaintiff, 
brought  his  action  in  claim  and  delivery  for 
certain  personal  property,  which  he  alleged 
was  his  property,  and  which  he  alleged  the 
defendants  had  wrongfully  taken  from  his 
possession.  The  answer  denied  all  the  al- 
legations of  the  complaint,  and  set  up  that 
the  three  mules  in  question,  namely,  "Jim,** 
"Bill,"  and  ;*Julia,"  became  the  property  of 
the  defendant  J.  O.  Griffin  under  a  bill  of 
sale  for  said  mules  executed  by  the  plaintiff, 
and  which  mules  were  taken  from  the  pos- 
session of  said  Jim  WilUams  by  the  defend- 
ant J.  F.  Brelaud  through  a  power  of  attor- 
ney from  said  J.  O.  Griffin  executed  under  the 
power  contained  in  said  bill  of  sale.  The 
cause  came  on  for  trial  before  his  honor. 
Judge  Gage,  and  a  jury.  Plaintiff  offered  tes- 
timony of  the  allegations  of  his  complaint. 
The  defendant  offered  proof  of  the  execution 
of  the  bill  of  sale,  and  then  closed.  There- 
upon plaintiff  offered  testimony  tending  to 
show  that  the  alleged  bill  of  sale  was  really 
a  mortgage  written  on  the  same  day  and  on  the 
same  paper  upon  which  a  lien  on  crops  to  se- 
cure agricultural  supplies,  for  $150,  was  given 
by  the  plaintiff  to  defendant  J.  O.  Griffin.  The 
circuit  judge,  upon  the  objection  of  the  de- 
fendant to  such  testimony,  ruled  it  Incompe- 
tent, and,  further,  held  that  he  would  direct 
a  verdict  for  defendant,  but  allow  the  plain- 
tiff to  file  a  reply  setting  up  that  the  histni- 
ment  introduced  by  the  defendant,  while  on 
Its  face  it  appeared  to  be  a  bill  of  sale,  was 
in  fact  a  mortgage  to  secure  the  same  $150 
covered  by  the  lien  on  plaintiff's  crops,  and 
which  said  mortgage  was  fully  paid.  All 
these  things  were  embodied  in  an  order. 
Thus  the  jury,  directed  by  the  circuit  judge, 
rendered  a  verdict  for  defendant  for  $150. 
The  plaintiff  filed  his  reply,  but  both  sides  to 
the  suit  appealed  from  the  order  of  Judge 
Gage. 

If  this  court  should  hold  the  ruling  of  the 
circuit  judge  as  to  the  admissibility  of  plain- 
tiff's testimony  directed  to  showing  the  bill  of 
sale  a  mortgage,  and  that  the  debt  it  secured 
bad  been  fully  paid,  to  be  error,  then  the 
whole  order  and  verdict  would  be  set  aside, 
and  a  new  trial  ordered;  thus  rendering  useless 
the  other  issues.  Now,  as  to  the  action  of  claim 
and  delivery,  it  Is  nothing  but  the  old  common- 
law  action  in  replevin.    It  is,  in  its  trial,  sub- 
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ject  to  the  same  rules  as  to  testimoiiy  as  any 
other  action.  Of  course,  title  to  property  Is 
in  Issue.  This  being  so,  any  testimony  bear- 
ing directly  on  title  of  the  property  In  ques- 
tion Is  competent.  If  the  paper  In  question 
Is  a  bill  of  sale,  why  the  plaintiff  must  go  out 
of  court  If,  however,  the  instrument,  al- 
though in  form  a  bill  of  sale,  is  really  a  mort- 
gage, and  that  mortgage  has  been  fully  paid 
(we  mean,  of  course,  the  debt  intended  to  be 
secured  by  the  mortgage  has  been  fully  paid), 
why  should  not  this  testimony  to  show  this 
last  state  of  facts  be  perfectly  competent? 
Is  it  not  the  most  natural  mode  of  upsetting 
defendant's  pretensive  title?  As  was  sug- 
gested by  plaintiff  (appellant)  on  his  argu- 
ment In  this  court  in  Amaker  v.  New,  33  S. 
O.  28,  11  S.  E.  386,  8  L.  R.  A.  687:  "True, 
too,  the  action  in  the  court  below  was  not 
In  terms  to  vacate  defendant's  deed;  but 
still  plaintiff's  claim  depends  upon  vacating 
that  deed.  It  Is  set  up  by  defendtlnt  in  op- 
position to  plaintifTs  deed,  and  the  plaintiff 
attacks  it  on  the  ground  of  fraud,  and  he 
must  sustain  his  attack,  or  his. claim  fails." 
In  the  case  at  bar  plaintiff  claims  that  the  de- 
fendant is  endeavoring  to  practice  a  fraud 
upon  him  by  relying  upon  an  Instrument  as  a 
subsisting  bill  of  sale,  when  such  instrument 
is  only  a  mortgage,  and  the  debt  Intended  to 
be  secured  thereby  has  been  fully  paid.  It 
would  certainly  seem,  if  testimony  impugn- 
ing a  title  deed  to  land  on  the  ground  of  fraud, 
in  reply  to  defendant's  testimony  setting  up 
such  deed,  is  admissible,  such  testimony,  in 
reply  to  defendant's  testimony  setting  up  a 
bill  of  sale  of  three  mules  on  the  ground  of 
fraud,  should  be  competent  also.  When  we 
use  the  word  ''fraud."  it  need  not  mean  any- 
thing else  than  constructive  fraud,  and  not 
moral  fraud.  We  think,  therefore,  that  the 
circuit  judge  was  In  error  in  excluding  plain- 
tifTs  testimony  tending  to  upset  this  bill  of 
sale;  and  this,  having  caused  the  circuit 
Judge  to  direct  a  verdict  for  defendant,  will 
cause  a  new  trial.  It  is  the  judgment  of 
this  court  that  the  ruling  of  the  circuit  judge 
aa  to  the  testimony  complained  of  as  being 
excluded  was  erroneous,  and  that  the  verdict 
of  the  jury  ordered  by  him,  and  also  his  or- 
der of  Injunction  and  for  amendment  of  the 
pleadings,  be  vacated,  and  the  action  be  re- 
mitted to  the  circuit  court  for  a  new  triaL 


(111  Oa.  343) 

WALTON  V.  GAIRDNER  et  aL 

WBEID  V.  SAME. 

(Supreme  Court  of  Georgia.    July  12,  1900.) 

BXBCUTORS—COMMISSIONS-COMPBNSATION. 

1.  An  Executor  who,  under  authority  given 
him  in  the  will,  discharges  a  general  legacy  by 
the  delivery  of  stocks  or  bonds,  is  nbt  entitled 
to  commissions  under  section  3484  of  the  Civil 
Code,  which  provides  that  an  executor  shall 
have  a  commission  "on  all  sums  of  money  re- 
ceived by  him  on  account  of  the  estate,"  and 
"on  all  sums  paid  out  by  him,  either  to  debts, 
lenicies,  or  distributees." 

2.  The  taming  over  by  an  executor  of  stocks 
and  bonds  in  discharge  of  a  general  legacy  is 


not  a  "delivering  over  of  property  in  kind," 
within  the  meaning  of  section  3487  of  the  OLvil 
Code,  which  authorizes  the  ordinary  to  allow 
compensation  for  the  latter  service. 

3.  Whether  such  a  delivery  of  stocks  and 
bonds  by  an  executor  is  an  "extraordinary  serv* 
ice,"  for  which  the  ordinary  may  allow  compen- 
sation under  the  provisions  of  section  3489  of 
the  Civil  Code,  is  not  now  decided. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty;  E.  L.  Brinson,  Judge. 

In  the  matter  of  the  discharge  of  general 
legacies  to  Gairdner  and  others  in  relation  to 
commissions  and  compensation.  Maurice  Wal- 
ton, executor,  and  £.  G.  Weed  as  executor 
and  Individually,  bring  error.    Modified. 

J.  T.  Olive  and  Hamilton  Phinlzy,  for  plain- 
tiffs in  error.  Jos.  B.  &  Bryan  Gumming,  for 
defendants  in  error. 

COBB,  J.  When  a  will  containing  a  large 
number  of  general  legacies  provides  that  the 
executors  may  "pay  general  legacies  in  mon- 
ey, or  in  stocks  or  bonds,  as  cash,  at  their 
fair  market  value,"  what  compensation  is 
allowed  by  law  to  the  executors  when  they 
elect  to  pay  general  legacies  in  stocks  or 
bonds?  "At  common  law  the  rule  Is  well  Bet- 
tied,  both  in  the  courts  of  equity  and  in  the 
courts  of  law,  that  an  executor  or  an  admin- 
istrator is  not  entitied  to  any  compensation 
for  his  personal  trouble  and  loss  of  time  in 
the  performance  of  his  duties."  11  Am.  & 
Eng.  Enc.  Law  i2d  Ed.)  1277;  Schouler, 
Ex'rs  &  Adm*rs,  §  545.  The  reason  given 
for  this  rule  is  that  in  England  the  executor 
or  administrator  was  entitled  to  the  residue 
of  the  estate,  and  was  in  this  way  supposed 
to  be  compensated  for  the  time  and  labor  of 
administration.  Crossw.  Ex'rs  &  Adm'rs,  I 
546.  The  right  of  the  executor  to  be  com- 
pensated for  his  "personal  trouble  and  loss 
of  time"  in  attending  to  the  business  of  tiie 
estate  represented  by  him  is  therefore  to  be 
determined  by  reference  to  the  statutes  of 
this  state.  He  is  entitied  to  compensation 
only  to  the  extent  that  there  axe  statutes  in 
existence  providing  for  such  compensation. 
By  section  3484  of  the  Civil  Code  it  is  provid- 
ed that  an  executor  or  administrator  "shall 
have  a  commission  of  two  and  one-half  per 
cent  on  all  sums  of  money  received  by  him 
oa  account  of  the  estate  (except  money  loan- 
ed by  him  and  repaid  to  him),  and  a  like 
commission  on  all  sums  paid  out  by  him, 
either  to  debts,  legacies,  or  distributees." 
This  provision,  as  well  as  all  provisions  pro- 
viding for  compensation  of  executors  or  ad- 
ministrators,' being  in  derogation  of  the  com- 
mon law,  must  be  construed  strictiy;  and 
therefore  "stocks  or  bonds"  which  were  in 
the  possession  of  the  testator  at  the  time  of 
his  death,  and  thus  came  into  possession  of 
his  executor,  are  in  no  sense  "sums  of  money 
received  by  him  on  account  of  the  estate," 
and  such  stocks  or  bonds,  when  delivered  to  a 
legatee  under  the  will  In  discharge  of  a  goi- 
eral  legacy,  are  not  "sums  paid  out  by  hiOL" 

2.  While  the  Code  declares  that  no  commi*- 


Ga.) 


ATLANTA  0ON8OL.  ST.  RY.  CO.  y.  CITY  OP  ATLANTA. 


Blon  shall  be  paid  to  any  administrator  or 
executor  "for  delivering  over  of  any  prop- 
erty in  kind,*'  it  provides  that  the  ordinary 
may  allow  reasonable  compensation  for  such 
services,. not  exceeding  3  per  cent,  on  the  ap- 
praised value.  Civ.  Code,  J  3487.  The  turn- 
ing over  by  an  executor  of  stocks  or  bonds 
in  discharge  of  a  general  legacy  Is  not  a  de- 
livering over  of  property  in  kind,  within  the 
meaning  of  that  provision  of  the  law.  Prop- 
erty of  an  estate,  both  personalty  and  realty, 
may  be,  under  certain  conditions,  divided  in 
kind  between  those  entitled  to  it  Id.  fi  347D 
et  seq.  When  the  property  of  an  estate  is  so 
divided  in  kind,  the  value  of  each  portion  is 
appraised  by  persons  appointed  for  that  pur- 
pose, and  the  "appraised  value"  referred  to 
in  the  section  providing  for  compensation  for 
delivering  over  of  property  in  kind  relates 
to  such  appraisement.  Possibly,  a  delivery 
by  an  executor  of  a  specific  legacy,  either  of 
personal  property  or  of  real  estate,  might  be 
a  delivery  in  kind,  within  the  meaning  of 
this  section,  but  It  is  not  necessary  in  the 
present  case  to  determine  this  question.  The 
delivery  by  an  executor  of  stocks  or  bonds  in 
discharge  of  a  general  legacy  is  not  a  delivery 
in  kind,  within  the  meaning  of  the  law  de- 
claring that  the  ordinary  may  allow  reason- 
able compensation  for  that  service. 

3.  Section  3489  of  the  Civil  Code  provides 
that,  "in  other  cases  of  extraordinary  services, 
extra  compensation  may  be  allowed  by  the 
ordinary."  Whether  the  service  for  which  in 
the  present  case  the  executors  seek  compen- 
sation is  an  "extraordinary**  service,  and 
whether  the  compensation  provided  for  In  the 
section  Just  quoted  is  extra  in  the  sense  of 
being  In  addition  to  compenRntlon  for  a  serv- 
ice already  provided  for  by  law,  or  whether  It 
is  extra  In  the  sense  of  being  compensation 
for  some  service  for  which  no  compensation 
is  provided,  we  will  not  now  undertake  to 
decide.  If  the  executors  in  the  present  case 
are  entitled  to  compensation  at  all.  it  is  under 
the  provisions  of  the  section  last  referred  to. 
The  executors  asked  for  commissions.  The 
jndge  held  that  they  were  not  entitled  to  com- 
missions, but  that  they  could  apply  to  the 
ordinary  for  compensation  for  delivering  prop- 
erty in  kind.  So  far  as  the  Judge  held  that 
the  executors  were  not  entitled  to  commis- 
sions, his  decision  was  correct;  but  his  ruling 
that  the  payment  by  the  executors  of  gen- 
eral legacies  in  stocks  or  bonds  was  a  de- 
livering over  of  property  in  kind,  within  the 
meaning  of  section  3487,  Id.,  is,  we  think, 
erroneous,  and  to  this  extent  his  Judgment 
iB  reversed.  Judgment  affirmed  in  part,  and 
in  part  reversed.    All  the  Justices  concurring. 

(Ill  Ga.  2») 

ATLANTA  CONSOL.  ST.  RY.  00.  v.  OITT 

OP  ATLANTA. 

(Sup»^me  Court  of  Georgia.     July  11,  1900.) 

CITY    TMPROVBMENTS-PAVINO—UABILITY    OF 
STREET    RAILWAY. 
1.  The  act  of  October  10,  1891  (Acts  1890- 
91,  vol,  2,  p.  457),  is  the  only  source  from  which 


the  mayor  and  general  council  of  Atlanta  can* 
in  a  case  like  the  present  one,  derive  power  to 
charge  a  street-railroad  company  with  a  por- 
tion of  the  original  cost  of  paring  when  it  lays 
its  tracks  upon  a  street  which  has  already 
been  thus  improved. 

2.  Under  this  act  it  is  incumbent  upon  the 
mayor  and  general  council,  before  granting  a 
sti'eet-raih'oad  company  permission  to  lay  its 
tracks  on  a  paved  street,  to  fix  the  amount  of 
compensation  which  will  be  required  of  it;  and, 
when  no  amount  has  been  thus  fixed,  no  de- 
mand can  be  made  against  the  companv  after 
the  tracks  have  been  laid,  either  in  behalf  of 
the  city  or  of  abutting  property  owners,  for  the 
cost  of  pavement. 

3.  Where  the  mayor  and  general  council 
granted  such  a  railroad  company  permission  to 
lay  its  tracks  on  a  paved  street,  expressly  stip- 
ulating that  no  charge  for  paving  should  be 
made  against  the  company,  the  general  council 
could  not  thereafter,  under  the  provisions  of 
the  act  above  cited,  enforce,  by  execution  or 
otherwise,  a  claim  against  the  company  for  any 
portion  of  the  original  cost  of  laying  the  pav- 
ing in  that  street 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county^ 
John  C.  Reed,  Judge  pro  hac. 

Action  by  the  city  of  Atlanta  against  the 
Atlanta  Consolidated  Street-Rail  way  Com- 
pany. Judgment  for  plaintiff.  On  levy  of 
execution,  defendant  filed  an  affidavit  of  il- 
legality. Verdict  for  plaintiff  In  execution, 
and  the  street-railway  company  brings  error. 
Reversed. 

Geo.  Westmoreland,  for  plaintiff  in  error. 
J.  A.  Anderson  and  J.  T.  Pendleton,  for  de- 
fendant In  error. 

COBB,  .T.  In  1893  the  street-railway  com- 
pany applied  to  the  city  council  of  Atlanta  for 
permission  to  lay  its  tracks  upon  a  portion  of 
Smith  street.  At  the  date  of  this  application. 
Smith  street  had  been  paved  and  Improved 
under  the  provisions  of  the  city  charter  au- 
thorizing streets  to  be  improved,  and  a  por- 
tion of  the  expense  of  such  improvements  to 
be  assessed  against  abutting  property  own- 
ers. The  city  council  granted  the  permission, 
in  a  resolution  which,  among  other  things,  de- 
clared that  no  charge  should  be  made  against 
the  street-railway  company,  on  account  of  the 
city  or  abutting  property  owners,  for  the  pay- 
ment of  any  part  of  the  expense  of  the  Im- 
provements which  had  already  been  made  on 
Smith  street  After  this  permission  had  been 
granted,  the  street-railway  company  laid  its 
tracks  upon  the  street  in  question,  and  pro- 
ceeded to  operate  its  railway  thereon.  Sub- 
sequently the  dty  council  caused  an  execution 
to  be  issued  against  the  street-railway  com- 
pany for  a  sum  which  was  alleged  to  be  the 
amount  due  to  the  abutting  property  owners 
for  its  pro  rata  of  the  expense  of  the  im- 
provements on  Smith  street.  The  street-rail- 
way company  Interposed  an  afiSdavit  of  ille- 
gality, setting  up  that  the  execution  was  pro- 
ceeding against  it  illegally;  and.  the  issue 
thus  raised  coming  on  for  trial,  the  court  di- 
rected a  verdict  in  favor  of  the  plaintiff  In 
execution,  and  to  this  judgment  the  street- 
railway  company  excepted. 
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It  was  insisted  in  the  argument  here  that 
the  Judgment  was  erroneous  for  the  reason 
that  the  city  of  Atlanta  had  no  authority  to 
issue  an  execution  to  enforce  a  claim  of  the 
character  Involved  In  the  present  case.  It 
was  replied  to  this  argument  that  no  question 
was  raised  In  the  affidavit  of  Illegality  as  to 
the  authority  of  the  city  to  issue  the  execu- 
tion; the  sole  question  therein  raised  being 
that  the  execution,  no  matter  whether  issued 
legally  or  illegally,  was  proceeding  Illegally. 
Under  the  view  we  take  of  the  case,  it  is  un- 
necessary to  determine  either  whether  the 
question  is  properly  before  us,  or  whether  the 
city  had  the  authority  to  enforce  the  claim 
by  execution.  We  do  not  think  the  city  had 
power  to  enforce  the  claim  for  which  the  ex- 
ecution was  issued  against  the  street-railway 
company  either  by  execution  or  in  any  other 
way.  In  order  to  decide  the  controlling  ques- 
tion Involved  in  the  present  case,  It  becomes 
necessary  to  make  a  brief  review  of  the  dif- 
ferent acts  conferring  upon  the  city  of  At- 
lanta the  power  to  Improve  the  streets  of  the 
city,  so  far  as  these  acts  have  any  bearing 
upon  the  authority  of  the  city  to  make  as- 
sessments against  street-railway  companies. 
The  act  of  September  3,  1881  (Acts  1880-81,  p. 
358;  Code  Atlanta  1899,  §§  138-140),  provided 
that  the  city  council  might,  under  certain  con- 
ditions, Improve  the  streets  of  the  city,  and 
assess  a  certain  proportion  of  the  expense  of 
such  improvements  against  the  abutting  prop- 
erty owners,  and,  if  there  was  a  street-rail- 
road company  having  Its  tracks  upon  the 
street  so  improved,  such  company  should  be 
required  to  Improve  in  the  manner  that  the 
street  was  improved  the  width  of  its  tracks, 
and  for  three  feet  on  each  side  thereof.  This 
act  further  provided  that  the  assessment 
against  abutting  property  owners  should  be 
collected  by  execution  to  be  issued  by  the  city 
clerk.  The  act  of  October  12,  1885  (Acts 
1884-85,  p.  416).  provided  that.  If  the  street- 
railroad  company  should  fail  to  improve  the 
street  in  the  time  and  manner  prescribed,  the 
city  might  cause  the  work  to  be  done,  and  en- 
force the  collection  of  the  cost  of  such  work 
against  the  street-railroad  company  in  the 
manner  prescribed  in  the  act  of  1881  for  col- 
lections of  assessments  against  abutting  prop- 
erty. The  act  of  December  24,  1886  (Acts 
1886,  p.  239),  provided  that,  whenever  the  pub- 
lic Interests  may  require,  the  city  council  may 
by  ordinance  ''assess  any  railroad  or  street 
company  •  •  •  to  improve  the  street," 
and  do  part  or  all  of  such  work,  as  right  and 
Justice  may  dictate,  whether  such  work  be 
petitioned  for  or  not,  and  the  mode  of  pro- 
cedure, and  remedies  to  enforce  the  same, 
shall  be  those  provided  for  street  and  sewer 
Improvement  In  other  cases  provided  by  law 
and  the  ordinances  of  the  city.  The  act  of 
October  10,  1891  (Acts  1890-91.  vol.  2,  p.  457; 
Code  Atlanta  1899,  §  143  et  seq.),  provided 
Uiat:  "When  street  railroad  tracks  are  laid 
in  said  city  on  a  street  which  has  already 
been  paved  or  permanently  improved,  and  up- 
on which  said  company  baa  no  track,  said  city 


may  require  such  contribution  or  payment  to 
said  city  for  said  city  and  the  owners  of  abut- 
ting property,  at  the  time  of  laying  such 
tracks,  on  account  of  the  paving  or  pavement 
improvement  of  any  such  street,  as. the  may- 
or and  general  council  of  said  city  may  deem 
proper  (but  such  amount  shall  not  be  greater 
than  in  cases  provided  for  under  section  I  of 
this  act  [which  required  street-railroad  com- 
panies, under  certain  conditions,  to  pave  he- 
tween  the  rails  of  each  line  of  track,  and  for 
four  inches  outside  thereof]).  Said  city  may 
regulate  and  enforce  the  payment  or  collect 
tion  of  such  amount  of  contribution,  and  may- 
require  payment  of  same  before  consent  grant- 
ed to  lay  such  tracks,  and  may  grant  consent 
conditional  on  such  payment  thereafter.  Sncb 
street  railroad  company  shall  be  liable  for  Its 
pro  rata  of  the  costs  to  repave  when  the  same 
is  done  according  to  law.*'  The  execution  in 
the  present  case  was  issued  for  the  purpose 
of  enforcing  a  demand  which  the  city  claimed 
to  have  against  the  street-railway  company 
for  the  benefit  of  the  abutting  property  own- 
ers  on  Smith  street  under  the  provisions  of 
the  act  of  1891.  Just  quoted.  An  examination 
of  the  execution  and  the  itemized  bill  attached 
thereto  is  all  that  is  necessary  to  make  it 
clear  that  the  city  council,  in  issuing  the  exe- 
cution, was  attempting  to  proceed  under  the 
act  Just  referred  to.  That  this  was  true  was 
practically  conceded  in  the  argument  here. 
Counsel  for  the  railway  company  contended 
that,  as  that  company  had  laid  Its  tracks  up- 
on Smith  street  upon  the  faith  of  the  state- 
ment in  the  resolution  permitting  it  so  to  do 
without  charge  for  any  part  of  the  improve- 
ment which  had  been  made  on  the  street,  the 
city  authorities  were  estopped  from  claiming 
anything  against  it  On  the  other  hand.  It 
was  claimed  by  counsel  for  the  city  that  so 
much  of  the  ordinance  as  attempted  to  relieve 
the  railway  company  from  the  payment  of  a 
proper  proportion  of  the  expense  incurred  by 
the  property  owners  in  improving  the  street 
was  ultra  vires  and  void,  for  the  reason  that 
while  the  city  authorities  had  a  discretion  as 
to  the  amount  that  should  be  charged  the 
street-railway  company  for  permission  to  lay 
its  tracks  upon  the  improved  street  the  law 
imperatively  required  that  at  least  some 
amount  should  be  charged.  The  city  council 
either  had  authority  to  allow  the  railway 
company  to  lay  its  tracks  upon  the  street 
without  charge,  or  it  had  not  that  right  If 
it  had  the  right  of  course  it  had  no  power, 
after  the  railway  company  had  acted  upon 
the  resolution  granting  it  permission  to  lay  its 
tracks  without  charge,  to  caU  upon  the  com- 
pany for  any  amount  either  as  due  itself  or 
the  abutting  property  owners.  If  it  did  not 
have  the  right  to  give  the  permission  to  lay 
its  tracks  without  requiring  that  at  least 
some  part  of  the  sum  which  had  been  expend- 
ed by  the  property  owners  for  paving  that 
part  of  the  street  which  the  railway  company 
sought  to  occupy  should  be  paid,  then  the 
grant  to  the  railway  company  of  permission 
to  lay  Its  tracks  without  this  requirement 
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would  seem  to  be  void.  In  either  rlew,  there 
was  not  In  the  present  case  any  attempt  on 
the  part  of  the  city,  either  before  or  at  the 
time  permission  was  given  the  company  to 
lay  its  tracks,  to  fix  an  amount  which  should 
be  paid  to  the  abutting  property  owners,  un- 
der the  provisions  of  the  act  of  1891,  as  a 
condition  precedent  to  the  laying  of  the  tracks 
of  the  company  upon  the  street  If  the  city 
council  had  no  right  to  grant  the  permission 
without  demanding  something,  then  It  will 
not  be  pretended  that  the  grant  was  made  un- 
der the  provisions  of  the  act  of  1S91.  The 
grant  not  having  been  made  under  authority 
of  that  act,  of  course,  after  the  grant  had 
been  acted  on,  and  the  street  occupied,  it  is 
not  within  the  power  of  the  council  to  re- 
trace its  steps,  and  make  an  assessment 
against  the  company  for  its  occupation  of  the 
street,  when  the  law  requires  that  the  assess- 
ment should  be  made  before  the  right  to  oc- 
cupy the  street  is  granted.  Construing  the 
act  of  1891  as  contended  for  by  counsel  for 
the  city,— that  it  requires  that  some  amount 
should  have  been  charged,— the  act  clearly  re- 
quires that  that  amount  shall  be  fixed  and  de- 
termined before  the  right  to  occupy  the  street 
Is  granted.  It  Is  true  that  payment  of  the 
amount  so  fixed  may  be  deferred,  but  the  act 
Is  imperative  that  the  amount  must  be  fixed 
before  that  privilege  Is  granted.  It  is  not  pre- 
tended in  the  present  case  that  this  was  done, 
and  therefore  the  city  council  cannot  enforce 
payment  of  the  amount  claimed  by  it,  either 
by  execution  or  in  any  other  way.  Whether 
the  grant  to  occupy  the  street  without  the 
payment  of  any  amount  would  be  void  for 
want  of  authority  in  the  city  council  to  make 
such  grant,  and  what  would  be  the  rights  of 
the  city  council  or  of  the  abutting  property 
owners  in  that  event,  are  questions  not  raised 
in  the  present  record,  and  will  not  now  be  de- 
cided. 

It  was  contended  in  the  argument  that,  as 
the  grant  contained  a  provision  that  It  should 
be  subject  to  any  ordinance  that  might  be 
thereafter  passed  by  the  city  council,  the 
claim  in  the  present  case  could  be  sustained' 
as  being  one  founded  upon  an  ordinance,  duly 
passed,  requiring  the  street-railway  company 
to  pay  the  amount  specified  In  the  execution 
to  the  abutting  property  owners.  This  con- 
tention cannot  be  sustained,  for  two  reasons: 
First,  the  claim  sought  to  be  enforced  is,  as 
has  been  seen,  under  a  resolution  purporting 
to  be  passed  under  authority  of  the  act  of 
1891,  and  there  is  nothing  in  the  record  to 
Indicate  that  In  making  the  assessment  In 
the  present  case  the  city  council  were  at- 
tempting to  carry  Into  effect  the  authority  re- 
served by  them  to  pass  other  ordinances  af- 
fecting the  rights  of  the  railway  company  in 
Smith  street;  and,  second,  for  the  reason 
that  there  is  no  authority  In  the  charter  of  At- 
lanta for  the  city  council  to  make  an  assess- 
ment against  street-railway  companies  for 
the  benefit  of  abutting  property  owners^  ex- 
cept in  the  act  of  1891.  Although  the  right 
to  pass  ordinances  referring  to  the  railway 


company  was  expressly  reserved,  and  the 
company  expressly  agreed  to  abide  by  the 
provision  of  such  ordinances,  this  would  not 
confer  power  to  pass  an  ordinance  which  was 
not  authorized  by  the  charter.  What  has  Just 
been  said  distinguishes  this  case  from  that  of 
City  of  Atlanta  v.  Gate  City  St.  R.  Co.,  80 
Ga.  276,  4  S.  £.  269.  In  that  case  the  agree- 
ment of  the  railroad  company  was  to  comply 
with  ordinances  then  of  force,  or  that  might 
thereafter  be  adopted,  relative  to  the  com- 
pany in  question,  and  the  ordinance  passed  in 
that  case  under  authority  of  this  stipulation 
was  one  which  the  city  had  charter  power  to 
pass. 

Under  the  facts  as  they  appeared  at  the 
trial,  the  judge  should  have  dismissed  the 
levy,  and  the  direction  of  a  verdict  in  favor 
of  the  plaintiff  in  execution  was  erroneous. 
Judgment  reversed.  All  the  justices  concur- 
ring. 


(Ul  Oft.  61S) 
HUNNICUTT    ft    BELLINGRATH    CO.    v. 
VAN  HOOSB  et  al. 

(Supreme  Court  of  Georgia.     July  18,  1900.) 

BUILDING  CONTRACT  —  DIVISIBILITY  —  ABAN- 
DONMENT —  CONTRACT  PRICE  —  RIGHTS  OP 
OWNER— LIABILITY  TO  MATERIAL  MAN. 

1.  When,  hj  the  terms  of  a  contract,  one 
agrees  to  furnish  all  material  and  labor  for  the 
coDstruction  of  a  building,  and  to  turn  over  the 
same  in  a  finished  state  to  another,  on  payment 
of  a  stipulated  price,  such  a  coutract  is  an  en- 
tire one,  and  is  not  to  be  held  as  divisible  be- 
cause it  contains  a  stipulation  that  when  the 
building  has  arrived  at  a  certain  stage  of  com- 
pletion the  owner  may  suspend  further  work, 
and  that  if  he  elects  to  do  so  a  stated  sum  Is  to 
be  the  compensation  for  the  labor  done  and  ma- 
terial furnished.  When,  in  such  a  case,  a  build- 
ing had  progressed  to  the  stage  last  indicated, 
and  the  contractor  abandoned  the  work  against 
the  will  of  the  owner,  the  gross  sum  fixed  as 
the  price  for  completing  the  entire  work  is  the 
true  "contract  i)rice."  and  not  the  sum  contem- 
plated to  be  paid  in  the  event  the  owner  sus- 
pended the  work  at  a  period  before  completion. 

2.  The  statute  which  required  the  owner  who 
gave  out  a  contract  for  the  erection  of  a  build- 
ing on  his  land  to  retain  25  per  cent  of  the 
contract  price,  for  the  benefit  of  laborers  and 
material  men,  did  not  prevent  such  owner  from 
making  partial  payments  to  the  contractor  from 
time  to  time  as  the  work  progi'essed,  provided 
the  aggregate  of  such  payments  did  not  exceed 
75  per  cent,  of  such  contract  price;  and  if,  be- 
fore the  completion  of  the  building  according  to 
the  contract,  the  contractor  abandoned  the  work 
and  left  the  building  uncompleted,  it  was  the 
right  of  the  owner 'to  take  possession  of  the 
same  and  complete  it.  If,  in  doing  so,  the 
amount  required  for  completion,  when  added  to 
the  sums  properly  paid  to  the  contractor,  ex- 
ceeded the  original  contract  price,  such  owner 
was  not  liable  to  a  material  man  for  any  part 
thereof. 

Fish,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Hall  county;  R. 
B.  Russell,  Judge. 

Action  by  the  Hunnlcutt  &  Belllngrath 
Company  against  A.  W.  Van  Hoose  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  brings 
error.    Affirmed. 


bTO 


Be  SOUTHBASTBBN  BEPORTEIl. 


iUfl. 


Arnold  &  Arnold  and  Dean  ft  Hobbfl,  for 
plaintiff  In  error.  H.  H.  Perry,  J.  O.  Boone, 
and  6.  H.  Prior,  for  defendants  in  enor. 

LITTLE.  J.  The  Hunnlcutt  &  BelUngrath 
Company  instituted  an  action  against  Van 
Hoose  &  Pearce,  in  which  they  allege  that  the 
defendants  owned  certain  land  in  the  city  of 
GainesYille,  and  that  in  the  spring  of  1886 
such  owners  entered  into  a  contract  with  6. 
W.  Foote,  who  was  a  contractor,  to  erect 
on  said  land  a  large  building,  to  be  known  as 
an  "auditorium,*'  and  agreed  with  Foote  to 
pay  him  the  sum  of  $14,200  for  said  building 
complete.  It  is  further  alleged  that  such 
contract  was  in  two  parts;  that  is,  that  when 
certain  portions  of  the  work  were  done  the 
owners  were  to  pay  Foote  $10,000,  and  if  the 
remainder  was  completed  the  remaining  sum 
of  $4,200  was  to  be  paid.  The  petitioner 
further  alleged  that  It  did  certain  work  on, 
and  furnished  certain  material  for,  the  build- 
ing, under  a  contract  with  Foote,  to  wit,  that 
it  furnished  all  the  galvanized  iron,  tin,  slate 
work,  and  skylight  for  the  building,  for  which 
Foote  agreed  to  pay  it  $1,148,  which  was  a 
fair  market  price  for  the  same;  that  $400  of 
said  sum  has  been  paid,  leaving  an  indebted- 
ness of  $748  to  the  petitioner  for  said  work 
and  material.  It  is  further  alleged  that,  after 
the  contract  had  been  entered  into  between 
the  owners  and  Foote.  the  latter  commenced 
the  work,  and  did  finish  the  building  sub- 
stantially so  far  as  to  have  the  brick  walls 
put  up,  and  all  stone,  terra  cotta,  galvanized 
iron,  etc.,  pertaining  to  the  exterior  work,  so 
as  to  be  entitled  to  the  payment  of  the  first- 
named  amount  of  $10,000;  and  that  thereupon 
the  owners  did  pay  to  Foote  the  full  amount 
of  $10,000,  without  reserving  25  per  cent,  of 
said  contract  price,  and  without  requiring 
any  affidavit  from  the  contractor,  and  with- 
out obtaining  the  consent  of  the  petitioner; 
that  at  this  point  Foote  abandoned  his  con- 
tract without  completing  the  building  accord- 
ing to  the  stipulations;  and  that  the  owners 
thereupon  undertook  to  complete  the  building 
themselves,  and  did  expend  thereon  the  full 
sum  of  $14,200,  including  the  sum  paid  to 
Foote.  and  did,  therefore,  use  on  said  building 
and  the  completion  thereof  the  full  amount 
of  the  contract  price,  without  reserving  any 
sum  whatever,  and  in  this  manner  they  ob- 
tained from  petitioner  said  -material  and  la- 
bor, and  have  now  no  sum  of  money  held 
back  and  reserved  to  pay  for  the  same.  They 
pray  a  judgment  against  the  owners  of  the 
property  for  the  amount  due  them  for  lalwr 
performed  and  material  furnished  In  the  con- 
struction of  the  building  as  set  out.  Attached 
to  the  petition  Is  a  copy  of  the  contract  en- 
tered into  between  Van  Hqose  &  Pearce  (sign- 
ing as  the  Georgia  Female  Seminary)  and 
Foote  for  the  construction  of  the  building.  It 
is  dated  April  1,  1896;  and  by  its  terms  Foote 
undertook,  in  consideration  of  the  sum  of 
$14,200,  to  build,  finish,  and  deliver  on  or 
before  September  1,  1896,  a  building  for  a 
conservatory  of  music,  according  to  speclfica- 


tloDfl  made  a  part  of  the  contract,  and  to  pro- 
Tide  all  labor  and  materials  of  every  kind 
for  the  completion  and  finishing  of  said  woriL 
Van  Hoose  &  Pearce  undertook,  on  their 
part,  for  the  faithful  perfcnmance  of  the 
terms  of  the  contract,  to  pay  to  Foote  the 
sum  of  $14,200  in  the  following  manner:  To 
pay  on  Saturday  of  each  week  during  con- 
struction a  sufficient  amount  to  meet  the  pay 
roll  of  the  laborers  for  the  week,  and  on  the 
first  day  of  each  month  a  sufficient  amount 
to  cover  75  per  cent  of  the  labor  and  ma- 
terial actually  in  the  building.  The  last  in- 
stallment was  to  be  paid  In  30  days  after  the 
work  was  fqlly  completed  and  accepted  by 
the  owner,  free  from  all  claims  by  lien  or 
other  attachments.  It  Is  further  provided 
that  if  the  contractor  should  at  any  time 
during  the  progress  of  the  work  refdae  or 
neglect  to  supply  and  furnish  a  sufficiency  of 
material  or  workmen,  or  cause  any  onreason- 
able  neglect  or  suspense  of  the  work,  or  fail 
or  refuse  to  comply  witJi  any  of  the  articles 
of  this  agreement,  the  owners  shoold  have 
the  right  and  power  to  enter  and  take  posses- 
sion of  the  premises  and  provide  material 
and  workmen  sufficient  to  finish  the  work, 
and  the  expense  of  so  doing  should  be  de- 
ducted from  the  amount  of  the  contract  A 
stipulation  is  made  in  the  following  language: 
"It  is  mutually  agreed  between  the  parties  of 
<  the  first  and  second  parts  that  in  considera- 
j  tion  of  ten  thousand  dollars  the  party  of  the 
first  part  is  to  complete  all  brick  walls;  put 
in  all  stone,  terra  cotta,  galvanized  iron,  all 
O.  S.  doors,  all  windows,  sash,  floor  linings, 
iron  columns,  and  all  necessary  partitions;  to 
lay  all  floor  linings;  and  everything  pertain- 
ing to  exterior  work,  except  stone  steps.— 
and  that  when  this  much  of  the  building  Is 
completed  the  work  may  be  suspended  until 
;  such  time  as  the  party  of  the  second  part 
may  decide  to  finish  the  building.  If  work 
is  suspended  for  more  than  thirty  days,  the 
twenty-five  per  cent  held  back  by  the  party 
of  the  second  part  shall  become  payable  by 
the  party  of  the  first  part  turning  over  above- 
described  work  free  from  lien  or  other  at- 
tachment** To  this  petition  the  defendants 
filed  a  general  demun^er,  which  on  the  hear- 
ing was  sustained,  and  the  petition  dismissed. 
To  this  ruling  of  the  court  the  plaintiff  in  er- 
ror excepted. 

1.  This  action  was  based  on  the  provisional 
of  sections  2802  and  2803  of  the  Civil  Code, 
I  which,  in  effect,  provide  that  every  person 
:  who  shall  give  out  a  contract  for  the  con- 
I  struction  of  any  house  shall  retain  25  per 
cent,  of  tlie  contract  price  until  the  contractor 
shall  submit  to  such  person  an  affidavit  that 
all  debts  Incurred  for  material  and  labor  in 
constructing  the  house  have  been  paid,  or 
that  the  persons  to  whom  such  debts  are  due 
have  consented  to  the  payment  of  said  25 
per  cent.,  and  that  if  any  person  shall  pay 
said  25  per  cent,  of  the  contract  price  of  the 
house  without  requiring  the  affidavit  he  shall 
be  liable,  to  the  extent  of  25  per  cent  of  said 
contract  price,  to  any  material  man  or  la- 


Ga.) 


HUNNICUTT  Ai  BELLINGEATH  CO.  t.  VAN  HOOSE. 


671 


borer  for  material  fomlBhed  or  work  done 
for  said  contractor  In  conBtmcting  aaid  house. 
These  sections  were  repealed  by  the  act  ap- 
proved December  13, 1897«  and  are  not  now  in 
force.  The  plaintiff  claims  that  its  rights  ac- 
crued under  their  provisions  before  such  re- 
peal. Hence,  it  becomes  necessary  to  pass  on 
the  questions  made.  It  was  contended  for 
the  plaintiff  that,  under  the  provisions  of  the 
Code  which  we  have  recited,  it  was  the  legal 
duty  of  the  defendants  in  error  to  retain  26 
per  cent  of  $10,000,  because,  under  a  prefer 
construction  of  the  contract,  this  sum  was 
to  be  paid  to  the  contractor,  separate  and 
apart,  for  the  completion  of  certain  particular 
parts  of  the  building.  It  is  also  contended 
that  Inasmuch  as  the  defendants  in  error  paid 
to  the  contractor  $10,000  of  the  contract  price 
at  a  certain  stage  of  the  work,  and,  after  the 
abandonment  of  his  contract  by  Foote,  used 
the  remaining  part  of  the  full  contract  price 
in  completing  the  building,  they  thereby  be- 
came liable  for  labor  and  material  on  the 
building,  to  the  extent  of  25  per  cent,  of  $14,- 
200,  because  that  sum  was  the  entire  contract 
price.  Two  questions,  therefore,  are  material 
to  be  considered:  First.  Is  the  contract  which 
was  entered  into  by  the  parties  an  entire  or 
divisible  one?  Second.  What  legal  obliga- 
tions, as  to  the  retention  of  a  part  of  the 
contract  price,  were  imposed  upon  the  own- 
er who  gave  out  a  contract  for  the  construc- 
tion of  a  building  on  his  land  while  these 
provisions  of  the  Code  were  in  force?  And 
we  shall  address  ourselves  to  these  questions, 
in  their  order. 

Section  3648  of  the  Civil  Code,  which  is  but 
a  reaffirmation  of  the  common  law,  declares 
that  a  contract  may  be  either  entire  or  sever- 
able; that,  if  It  is  entire,  the  whole  contract 
stands  or  falls  together;  that,  if  It  be  sev- 
erable, the  failure  of  a  distinct  part  does  not 
void  the  remainder;  and  that  the  character 
of  the  contract  is  to  be  determined  by  the 
intention  of  the  parties.  Referring  to  the 
contract  now  under  consideration,  we  find 
that  it  was  the  purpose  and  intention  of  the 
parties,  as  expressed  by  its  terms,  that  an 
entire  and  completed  building,  to  be  known 
as  an  "auditorium,**  should  be  constructed,  in 
a  certain  way  and  of  specified  materials,  by  a 
given  day,  and  delivered  to  the  owners;  that 
this  contract  included  all  the  work  necessary 
for  its  completion,  and  the  furnishing  of  all 
the  material  which  entered  into  a  finished 
building;  and  that  the  consideration  to  be 
paid  for  the  building  complete  was  $14,200. 
After  dearly  expressing  the  intention  of  the 
parties  to  have  and  make  a  completed  build- 
ing, and  clearly  stipulating  what  price  should 
be  paid  for  the  same,  it  a^ypears  that  they 
further  agreed  that  for  the  construction  and 
finishing  of  the  building  to  a  certain  extent, 
which  was  clearly  defined,  the  owners  should 
only  be  oMigated  to  pay  the  sum  of  $10,000, 
and  that  when  '^this  much  of  the  building  is 
completed  the  work  may  be  suspended  until 
such  time  as  the  party  of  the  second  part 
may  decide  to  finish  the  building."    There  is 


no  stipulation  that  the  work  shall  be  suspend- 
ed at  that  point  In  its  ioonstruction,  but  that 
it  may  be;  but  in  no  event  could  it  be  sus- 
pended longer  than  the  party  of  the  second 
part  (that  is  to  say,  the  defendants  in  error) 
"may  decide  to  finish  it."  So  that  it  would 
seem,  from  a  fair  Interpretation  of  the  lan- 
guage used,  that  the  right  to  have  the  work 
suspended  at  the  point  indicated  rested  with 
the  owners,  and  that  no  option  was  given 
to  the  contractor  to  do  less  than  to  complete 
the  building;  and,  unless  the  owners  chose  to 
suspend  the  work,  the  stipulation  that  $10,- 
000  should  be  the  agreed  price  for  the  particu- 
lar parts  of  the  work  named  did  not  go  into 
effect  Clearly,  this  provision  was  incorpo- 
rated for  two  purposes,— to  give  the  owners 
the  right  to  suspend  the  construction  of  the 
building  when  it  had  reached  a  certain  stage, 
and  to  fix  the  compensation  which  the  own- 
ers should  pay  to  the  contractor  if  they  de- 
cided to  suspend  the  work  at  that  period  of 
the  construction.  But  In  no  event,  fairly  con- 
strued, does  the  contract  contemplate  that 
the  contractor  shall  of  his  own  volition  stop 
the  work  imtll  the  building  has  been  fully 
completed.  It  must  follow,  if  this  is  the 
meaning  of  the  contract,  that  it  is  an  entire 
one,-— that  is,  for  a  finished  building,— with 
the  right  reserved  to  the  owners  to  suspend 
further  prosecution  of  the  work,  and  accept 
and  pay  for  the  building,  when  it  had  been 
brought  to  a  certain  stage  of  completion.  Un- 
less such  right  was  exercised,  the  stipulation 
granting  it  is  without  effect,  and,  in  the  ab 
sence  of  the  exercise  of  this  right,  the  agree- 
ment of  the  parties  obligates  the  one  to  com- 
plete and  turn  over  the  building  according  to 
the  plans  and  specifications,  and  the  other  to 
pay  therefor  the  price  of  $14,200.  The  peti- 
tion does  not  allege  that  the  owners  exercised 
the  right  they  had  to  stop  the  erection  of  the 
building  before  its  full  completion,  but,  on  the 
contrary,  it  explicitly  alleges  the  fact  to  be 
that  when  the  building  reached  a  certain 
stage  fhe  contractor  abandoned  the  work: 
and,  as  negativing  that  such  was  done  with 
the  consent  of  the  owners,  it  alleges  that  they, 
after  such  abandonment,  used  the  remainder 
of  the  contract  price  not  paid  over  in  finish- 
ing the  building.  So  that,  taken  as  a  whole, 
the  contract,  under  the  allegations  of  the  pe- 
tition, bound  the  contractor  to  complete  the 
building  for  a  stipulated  price  of  $14,200. 
See  Freeman  v.  Campbell,  22  Ga.  184. 

2.  For  the  benefit  of  laborers  doing  work 
on,  and  persons  furnishing  materials  for, 
buildings  erected  on  the  land  of  another,  this 
statute  rendered  the  owner  of  the  land  lia- 
ble for  25  per  cent,  of  the  contract  price,  un- 
less he  should  have  first  ascertained,  in  the 
manner  prescribed  by  the  statute,  that  the 
claims  of  laborers  and  material  men  for  Im- 
proving his  property  had  been  paid.  But, 
while  thus  protecting  the  debt  of  the  laborer 
and  the  person  furnishing  the  material  for  his 
building,  the  statute,  fairly  construed,  did  not 
mean  to  entirely  ignore  the  rights  of  the  own- 
er.   This  court,  in  the  case  of  Gross  v.  But- 
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ler,  72  Ga.  187,  and  also  in  other  cases,  has 
ruled  that  the  statute  which  created  a  lien  on 
the  property  of  an  owner  in  favor  of  one 
who  furnished  materials  to  the  contractor  for 
the  erection  of  a  house  thereon  was  in  dero- 
gation of  the  common  law,  and  its  require- 
ments must  he  strictly  followed.  It  is  true 
that  there  is  no  assertion  of  a  lien  in  this 
case,  but  the  object  of  the  statute  was  to  giye 
an  extraordinary  right  to  laborers  and  mate- 
rial men  in  securing  their  debts,  and  the  prin- 
ciple involved  is  practically  the  same.  It 
must  be  borne  in  mind  that  there  is  no  priv- 
ity of  contract,  ordinarily,  between  the  mate- 
rial man  and  the  owner.  The  contractual  re- 
lations which  exist  are  between  the  owner 
and  the  one  who  undertakes  to  furnish  all 
the  necessary  material  at  his  own  expense, 
and  erect  a  building  on  the  land  of  another 
for  a  stipulated  price;  but  In  order  to  protect 
the  one,  whose  labor  improves  his  land,  and 
the  other,  whose  material  enters  into  the  con- 
struction of  permanent  Improvements  there- 
on, the  law  placed  a  burden  on  the  owner  of 
the  land,  but  it  was  not  meant  to  work  in 
an  unreasonable  or  oppressive  manner.  It  re- 
quired that,  of  the  contract  price  which  he 
had  agreed  to  pay  for  the  work  and  material 
by  which  his  building  is  constructed,  he 
should  retain  25  per  cent,  from  the  hands  of 
the  contractor  until  satisfied  in  a  particular 
manner  that  the  debts  for  labor  and  material 
had  been  paid.  It  does  not  mean  that  the 
owner  might  not  from  time  to  time,  to  meet 
the  wants  of  the  contractor  and  to  suit  his 
own  convenience,  make  payments  as  the  work 
progressed.  Nor  did  the  statute  require  that 
25  per  cent,  of  earnings  for  work  actually 
done  in  the  progress  of  the  building  should  be 
withheld.  This  court,  in  the  case  of  McAn- 
llflPe  V.  Bailie,  89  Ga.  350,  15  S.  B.  474,  ruled 
that  under  it  partial  payments  might  be  made 
to  a  contractor  engaged  In  the  work  of  erect- 
ing a  house,  to  any  extent,  provided  that  the 
amount  of  such  partial  payments  made  did  not 
aggregate  more  than  75  per  cent,  of  the  total 
contract  price.  It  is  stipulated  in  the  con- 
tract between  the  parties  to  this  case  that  on 
Saturday  of  each  week  during  the  construc- 
tion of  the  building  the  defendants  should  pay 
to  the  contractor  a  sufficient  sum,  as  part  of 
the  contract  price,  to  meet  the  pay  roll  of  the 
laborers  who  were  engaged  in  the  work  on 
the  building  for  the  week,  and  also  that  on 
the  1st  day  of  each  month  they  should  pay 
an  amount  sufficient  to  cover  75  per  cent  of 
the  labor  and  material  actually  in  the  build- 
ing. The  petition  alleges  that  the  contractor 
commenced  the  work,  and  did  finish  the  build- 
ing, substantially,  so  far  as  to  have  the  walls 
put  up,  and  all  stone,  terra  cotta,  galvaniz- 
ed iron,  etc.,  pertaining  to  the  exterior  work, 
done,  and  that  the  owners,  when  this  much 
of  the  contract  had  been  complied  with,  had 
paid  to  the  contractor  the  sum  of  $10,000. 
This,  we  think,  they  were  authorized  to  do; 
for,  under  the  authority  of  the  McAullffe 
Case,  supra,  they  were  authorized  to  make 
partial  payments  in  any  manner  they  desired. 


and  could  not  be  held  liable  if  such  partial 
payments  did  not  exceed  75  per  cent,  of  tb. 
contract  price.  The  statute  did  not  contem- 
plate that  such  payments  might  not  be  made, 
nor  did  it,  in  any  event,  require  that  any  sum 
should  be  retained  in  excess  of  25  per  cent, 
of  the  contract  price.  It  can  make  no  dif- 
ference how  and  to  what  extent  advance- 
ments were  made  to  the  contractor,  so  that, 
on  final  settlement,  the  owner  had  in  his 
hands  25  per  cent  of  the  amount  which  he 
agreed  to  pay  for  the  construction  of  the 
building.  This  court  in  the  case  of  Royal  v. 
McPhail,  97  Ga.  457,  25  S.  E.  512,  in  constru- 
ing the  statute  under  consideration,  ruled  that 
no  owner  of  real  estate,  who  contracts  for  the 
erection  thereon  of  any  building,  is,  in  any 
event  liable.  In  the  aggregate,  to  material 
men,  laborers,  or  others  furnishing  material, 
labor,  or  other  thing  for  any  of  the  purposes 
mentioned,  for  more  than  25  per  cent  of  the 
contract  price  which  said  owner  has  agreed 
to  pay  his  contractor  for  the  building  in  ques- 
tion. So  that,  taking  the  sum  of  $14,200  as 
being  the  contract  price  which  the  defendants 
in  error  agreed  to  pay  to  Foote  for  the  con- 
struction of  the  building,  the  owners,  without 
violating  the  provisions  of  the  statute,  were 
at  liberty  to  pay,  as  the  work  progressed,  so 
much  and  any  part  of  the  contract  price,  as 
they  saw  fit,  provided  such  payments  did  not 
aggregate  more  .than  75  per  cent  of  such 
price;  and,  as  a  matter  of  law,  it  must  be 
ruled  that  the  defendants  in  error,  in  such 
payments,  aggregating  $10,000,  did  not  exceed 
the  limit  prescribed. 

But  it  is  contended  that.  Inasmuch  as  the 
building  was  in  fact  completed,  under  a  fair 
construction  of  the  statute,  notwithstanding 
the  contractor  abandoned  the  work,  the  own- 
ers must  be  held  liable  for  labor  and  mate- 
rial to  the  extent  of  25  per  cent  of  the 
amount  originally  agreed  to  be  paid.  We  do 
not  think  so.  Necessarily,  to  a  certain  ex- 
tent, at  least,  the  contract  for  the  erection 
of  the  house  must  be  considered.  In  fixing 
the  rights,  respectively,  of  the  owners  and 
the  material  men.  When  the  statute  provided 
that  the  owner  should  be  liable,  to  the  extent 
of  25  per  cent  of  the  contract  price,  to  mate- 
rial men  and  laborers,  it  necessarily  meant 
that  he  was  liable  when  the  contractor  had 
performed  the  work  which  he  agreed  to  do; 
for  otherwise  the  statute  would  become  an 
instrument  of  oppression,  and  a  means  of 
working  gross  injustice.  The  words  are  that 
he  shall  retain  25  per  cent  of  the  contract 
price,  and  it  meant  that  he  should  retain  it 
from  the  contractor;  that  is,  that  he  should 
not  pay  him  over  the  full  contract  price, 
when?  Necessarily,  when  the  work  had  been 
finished  and  the  contract  has  been  executed 
according  to  its  terms  by  the  contractor,  be- 
cause the  contract  price  did  not  become  due 
until  the  work  was  completed.  The  compilers 
of  the  American  and  English  Bncydopsdla 
of  Law  (volume  15, 1st  Ed.,  p.  51)  declare  thai 
a  subcontractor's  remedy  is  limited  in  Its  ex- 
tent by  the  terms  of  the  original  contract  be- 
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tween  the  owner  and  contractor;  citing  Dtum 
y.  Rankin,  27  Ohio  St.  132;  Miller  y.  White- 
law,  28  Mo.  App.  639.  And  Mr.  Bolsot  In  his 
work  on  ifilechanics'  Liens  (section  85),  says, 
"Where  a  contractor  abandons  the  work  at  a 
time  when  there  is  nothing  due  him  according 
to  the  contract,  and  the  building  is  not  com- 
pleted under  the  contract,  the  subcontractors 
and  material  men  in  the  second  degree  have, 
according  to  the  majority  of  the  decisions,  no 
liens,"  for  which  proposition  he  cites  Beecher 
Y.  Schuback,  4  Misc.  Rep.  54,  23  N.  Y.  Supp. 
604;  lArkin  y.  McMuUin  (N.  Y.  App.)  24  N. 
E.  447;  HoUister  y.  Mott,  132  N.  Y.  18,  29 
N.  E.  1103;  Feniio  y.  Hannan,  57  Hun,  585, 
10  N.  Y.  Supp.  408;  Dlngley  y.  Greene.  54 
Cal.  335.  It  is  expressly  stipulated  in  the  con- 
tract under  consideration  that  if  the  contract 
tor  shall  fail  or  neglect  to  supply  a  sufficiency 
of  material  or  workmen,  or  cause  any  unrea- 
sonable neglect  or  suspension  of  the  work,  or 
fail  or  refuse  to  comply  with  any  of  the  ar- 
ticles of  this  agreement,  the  owner  shall  haye 
the  right  to  enter  upon  and  take  possession 
of  the  premises,  and  proyide  material  and 
workmen  sufficient  to  finish  the  work,  and  the 
expenses  of  the  same  shall  be  deducted  from 
the  amount  of  the  contract;  and  it  seems  that 
was  exactly  what  was  done  in  this  case. 
Foote,  the  contractor,  abandoned  the  work, 
and  at  the  time  he  abandoned  it  there  was, 
under  the  facts  shown,  no  amount  due  him; 
and  such  abandonment  was  without  the  con- 
sent of  the  owners,  who  afterwards,  under  the 
contract,  took  possession  and  finished  the 
building.  It  has  been  ruled  that,  where  such  a 
proyision  was  incorporated  In  a  contract,  the 
failure  of  the  contractor  to  complete  the  work 
does  not  preyent  the  lien  of  a  subcontractor 
from  attaching  to  the  balance  due  after  the 
owner's  completion  of  the  work,  because  in 
that  case  the  building  is  in  fact  completed 
under  the  contract.  See  Blakeslee  y.  Fisher 
(Sup.)  21  N.  Y.  Supp.  217;  Van  Clief  y.  Van 
Vechten,  130  N.  Y.  571,  29  N.  E.  1017.  Mr. 
Bolsot,  howeyer,  further,  in  section  65,  says 
that  in  such  case  the  cost  of  completing  the 
work  is  to  be  deducted  from  the  contract 
price,  in  order  to  ascertain  the  amount  up  to 
which  the  subcontractors  may  claim  liens, 
and  if  such  deductions,  together  with  pay- 
ments preyiously  made  to  the  contractor, 
equal  or  exceed  Hie  entire  contract  price,  then, 
of  course,  the  subcontractors  and  material 
men  haye  no  Hen,  since  there  is  nothing  due 
xmder  the  contract;  citing  Ferguson  y.  Burk, 
4  E.  D.  Smith,  760;  Jewell  y.  Paron.  94  Mich. 
83,  53  N.  W.  951;  Dudley  y.  Jones,  77  Tex. 
69,  14  S..W.  335. 

Taking,  then,  the  allegations  in  the  petition, 
and  construing  the  contract  according  to  the 
intiention  of  the  parties,  and  giying  to  the 
statute  a  fair  construction,  we  must  rule  that 
no  error  was  committed  by  the  trial  Judge 
In  sustaining  the  demurrer  to  the  petition. 
In  such  a  case  the  material  man  must  be  re- 
mitted to  his  remedy  against  the  contractor 
with  whom  he  originally  dealt    Judgment  af- 
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firmed.     All  the  Justices  concurring,  except 
FISH,  J.,  dissenting. 

FISH,  J.  (dissenting).  Prior  to  the  repeal 
of  sections  2802  and  2803  of  the  Civil  Code, 
one  who  gaye  out  a  contract  for  the  construc- 
tion of  a  building,  and  who  failed  to  retain  25 
per  cent,  of  the  contract  price  thereof  until  the 
contractor  should  submit  to  him  an  affidayit 
that  all  debts  Incurred  for  material  in  the 
construction  of  the  building  had  been  paid, 
or  that  the  persons  to  whom  the  debts  for 
material  were  owed  had  consented  to  the 
payment  of  such  per  cent,  was  liable,  to  the 
extent  of  25  per  cent  of  the  contract  price, 
to  a  material  man  for  material  furnished 
to  the  contractor  in  constructing  the  build- 
ing, although  the  contract  contained  a  stipu- 
lation to  the  effect  that,  when  the  building 
should  haye  progressed  to  a  certain  stage 
towards  completion,  the  owner  might  sus- 
pend further  work  thereon,  and,  should  he 
elect  so  to  do,  then  a  stated  sum  should  be 
the  compensation  of  the  contractor  for  the 
work  done  and  material  furnished  up  to  that 
time,  and  notwithstanding  the  fact  that 
when  the  work  of  construction  had  reached 
the  stage  mentioned,  the  contractor  abandon- 
ed it  without  the  consent  of  the  owner 


(lU  Qa.  275) 
MILLS  y.  GEER  et  al. 
(Supreme  Court  of  Georgia.    July  12,  1900.) 

EUBCTMENT— IMPROVEA&BNTS-GONSTITUTION- 
AL  LAW— MESNE  PROFITS— SET-OFF— GUARD- 
IAN— SALE  OF  WARD'S  LAND. 

1.  Under  the  act  of  December  21,  1897  (Acts 
1897,  pp.  79-^1),  in  a  suit  to  recover  land,  the 
defendant,  who  has  bona  tide  possession  of  such 
land  under  adverse  claim  of  title,  may  plead 
as  a  set-off  the  value  of  all  permanent  improve- 
ments bona  fide  placed  thereon  by  himself,  or 
other  bona  fide  claimants  under  whom  he  as- 
serts title,  notwithstanding  such  improvements 
may  have  been  made  before  the  passage  of  the 
act.  In  case  the  legal  title  is  found  to  be  in 
the  plaintiff,  and  it  should  further  be  found 
that  the  value  of  such  improvements  at  the  time 
of  the  trial  exceeds  the  mesne  profits,  while 
plaintiff  is  entitled  to  a  verdict  in  his  favor  for 
the  land,  the  defendant  is  also  entitled  to  a 
recovery  for  the  amount  of  excess  of  the  value 
of  such  improvements  over  the  mesne  profits. 
The  act,  thus  applied,  is  not  unconstitutional  on 
account  of  being  retroactive  or  ex  post  facto, 
or  on  account  of  its  interfering  with  any  vested 
right  of  the  owner  of  the  land. 

2.  Where  plaintiffs  in  such  an  action  have 
been  in  possession  of  or  enjoyed  the  rents,  is- 
sues, and  profits  from  lands  of  the  defendant, 
which  they  had  received  in  lieu  of  the  lands 
involved  in  the  suit,  the  latter  has  a  right  to 
plead  such  benefits  derived  by  plaintiffs  as  a 
set-off  to  their  claim  for  mesne  profits  against 
him. 

3.  Prior  to  the  act  of  1889,  embodied  in  Civ. 
Code,  §  2545,  a  Judge  of  the  superior  court  had 
no  authority  to  pass  an  order  in  vacation  au- 
thorizing a  guardian  to  sell  or  exchange  the 
lands  of  his  ward  for  reinvestment;  and  a 
deed  made  by  the  guardian,  in  pursuance  of 
such  an  order,  to  a  purchaser,  was  void. 

4.  A  defendant  in  an  action  for  the  recovery 
of  land,  who  claims  credit  for  improvements 
made  by  his  predecessor.  Is  likewise  liable  fot 
all  mesne  profits  chargeable  to  such  pre'^^cessor. 


674 


36  SOUTHBASTBBN  BBPOBTBR. 


(Ga. 


otherwise,  if  the  defendant  dainiB  credit  only 
for  such  improvements  as  he  himself  placed 
upon  the  land  since  his  possession. 

Lumpkin,  P.  J.,  dissenting  from  niling  an- 
nounced in  first  headnote. 

(Syllabus  by  the  Court.) 

.  Error  from  superior  court,  Calhoun  county; 
W.  N.  Spence,  Judge. 

Action  by  Claud  W.  and  Steven  B.  G^eer 
against  Elijah  Mills.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Beversed. 

J.  J.  Beck  and  W.  C.  Worrill,  for  plaintiff 
in  error.  B.  H.  Powell  &  Son,  for  defendants 
in  error. 

LEWIS,  J.  Claud  W.  and  Steven  B.  Geer 
brought  complaint  for  land  in  Calhoun  su- 
perior court  against  Elijah  Mills.  The  tract 
Involyed  in  the  suit  was  107%  acres,  known 
as  the  "Geer  Home  Place,*'  and  plaintiffs 
claimed  a  one-half  undivided  interest  therein 
as  heirs  at  law  of  P.  F.  and  L.  M.  Geer. 
Suit  was  for  the  recovery  of  this  interest,  and 
mesne  profits  of  the  land,  alleged  to  be  of  the 
yearly  value  of  $400.  To  this  petition  the 
defendant  filed  an  answer,  the  important  por- 
tions of  which  are  embodied  in  amendments, 
in  substance,  as  follows:  On  August  19, 1886, 
B.  B.  Blocker,  as  guardian  of  plaintiffs  and 
their  four  brothers  (it  seems,  he  was  duly  ap- 
pointed guardian  after  the  death  of  their 
parents),  presented  to  Hon.  B.  B.  Bower, 
judge  of  the  superior  courts  of  the  Albany 
circuit,  his  petition  asking  leave  to  exchange 
certain  lands  in  Calhoun  county,  Ga.,  embra- 
cing the  land  sued  for  in  this  case,  belonging 
to  his  wards,  and  in  his  possession  and  con- 
trol as  such  guardian,  for  certain  lands  in 
Early  county,  Ga.,  owned  by  A.  S.  Mills.  Up- 
on the  hearing  of  this  application,  on  Septem- 
ber 14,  1886,  the  Judge  granted  an  order  au- 
thorizing the  exchange  prayed  for.  It  seems, 
this  order  was  granted  in  vacation.  On  Sep- 
tember 20.  1886,  a  conveyance  was  made  by 
said  guardian,  by  virtue  of  the  order  granted 
by  the  Judge,  of  certain  tracts  of  land,  among 
which  was  the  one  involved  in  this  suit  In 
pursuance  of  the  same  order,  A.  S.  Mills  on 
the  same  date  conveyed  to  the  guardian,  for 
the  use  of  his  wards,  certain  lands  in  Early 
county,  Ga.,  amounting  to  about  500  acres. 
After  the  execution  of  the  deeds,  A.  S.  Mills 
went  into  the  possession  of  the  lands  convey- 
ed to  him;  and  Blocker,  guardian  for  plain- 
tiffs and  his  other  wards,  took  possession  of 
the  lands  in  Early  county  conveyed  to  him 
by  Mills,  and  held  possession  of  the  same 
for  the  use  and  benefit  of  his  wards  until  be 
died,  and  during  that  time  received  and  used 
the  rents,  profits,  and  income  from  the  lands 
for  the  use  and  benefit  of  plaintiffs  and  the 
other  wards.  After  the  appointment  of  the 
guardian,  two  of  the  wards  (Walter  and 
Balph  Geer)  died,  which  left  but  four  remain- 
ing heirs  of  the  estate.  These,  including 
plaintiffs,  continued  in  possession  of  all  tlie 
lands  in  Early  county  conveyed  by  Mills  to 
Blodcer,  their  guardian,  for  some  time.  Two 
of  them  (Charles  and  Willie)  after  becoming 


of  age  sold  and  transferred  their  interest  in 
the  lands  in  Early  county  to  certain  pur- 
chasers. A.  S.  Mills  conveyed  the  land  in- 
volved in  this  suit  to  the  defendant,  Elijah 
Mills,  executing  to  him  a  warranty  deed  to 
the  same,  and  put  him  in  possession  thereof. 
The  lands  conveyed  by  Mills  to  the  guardian 
for  the  benefit  ot  his  wards  are  alleged  in 
the  answer  to  have  been  of  more  value  than 
the  lands  conveyed  by  the  guardian  to  Mills; 
that  the  defendant  had  paid  the  purchaser 
from  the  guardian  fuU  value  of  the  land  in 
controversy;  that  this  purchaser,  A.  8.  Mills, 
accepted  the  conveyance  from  the  guardian  in 
good  faith,  believing  he  waa  getting  a  good 
title  thereto,  and  defendant  purchased  the 
land  in  dispute  in  the  best  of  faith,  believing 
he  was  getting  the  best  of  title  thereto. 
After  A.  S.  Mills  got  the  land  in  Calhonn 
county,  he  made  Uirge  and  valuable  improve- 
ments therecm,  and  enhanced  Its  value  in  the 
sum  of  |l,Obo,  and  defendant  made  on  it 
since  his  purchase,  improvements  of  tbe 
value  of  1300,  so  that  the  land  embraced  in 
the  suit  was  by  these  improvements  en- 
hanced in  value  to  the  aggregate  amount  of 
$1,300.  The  land  In  Early  county  conveyed  to 
the  guardian  for  his  wards  was  in  good  condi- 
tion for  cultivation  at  the  time  of  the  convey- 
ance,—woodland,  well  timbered,  and  timber 
valuable;  250  to  300  acres  in  good  condition 
for  cultivation.  It  had  on  it  a  comfortable 
dwelling,  good  tenant  house,  a  good  crib  and 
stables,  and  a  gin  house,  and  was  worth  for 
rent  at  the  time  it  was  delivered  to  the  guard- 
ian |250  to  $300  per  year.  After  the  convey- 
ance to  Mills,  and  especially  since  tbe  death 
of  the  guardian,  this  land  had  been  greatly 
neglected;  the  buildings  and  improvements 
had  not  been  kept  in  repair;  gin  house  and 
other  buildings  torn  down  and  removed,  and 
those  remaining  allowed  by  neglect  to  go  to 
decay;  a  Urge  part  of  the  timber  cut  from 
the  land  and  sold,  plaintiffs  and  their  two 
brothers  having  received  the  benefits  of  such 
sale.  Plaintiffs,  before  filing  their  suit,  never 
made  any  offer  to  A.  S.  Mills  to  restore  to 
him  the  possession  of  his  said  lands,  but 
continued  to  hold  the  same,  that  it  was  their 
purpose  not  only  to  try  to  recover  from  de- 
fendant the  land  sued  for,  but  also  to  try  to 
hold  the  land  that  was  conveyed  by  said  A. 
S.  Mills  to  their  guardian.  By  reason  of  the 
sale  of  a  large  part  of  the  lands  conveyed  by 
Mills  to  Blocker,  guardian,  in  trust  for  phiin- 
tlffs  and  their  brothers,  it  was  charged  that 
plaintiffs  could  not  restore  Mills  to  his  former 
position.  Attached  to  the  answer  was  an 
itemized  statement  of  improvements  placed 
by  the  defendant  and  his  predecessor  in  title 
on  the  land  conveyed  to  Mills  by  the  guardian. 
The  answer  prayed,  first,  that  the  sale  and 
conveyance  of  the  land  sued  f6r  by  Blocker, 
guardian,  to  the  plaintiffs  and  their  brothers, 
be  confirmed,  and  plaintiffs  be  enjoined  from 
prosecuting  suit  against  the  defendant,  Elijah 
Mills,  or  from  recovering  said  land;  that 
should  it  be  held  that  plaintiffs  have  a  right 
to  recover,  they  first  be  required  to  account 
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for  the  rents  and  profits  from  said  lands  in 
Early  county  conveyed  by  A.  S.  Mills  to  the 
guardian,  and  also  that  they  be  first  required 
to  pay  to  defendant  the  value  of  the  improve- 
ments made  upon  the  land  sued  for.  Then 
follows  a  prayer  for  general  relief.  Plaintiffs 
below  demurred  to  the  above  amended  plea 
of  the  defendant  upon  general  grounds,  and 
this  demurrer  was  sustained  by  the  court, 
except  as  to  the  twelfth  paragraph  of  the 
plea,  reciting  the  fact  that  before  filing  the 
suit  plaintiffs  had  made  no  offer  to  restore 
to  A.  S.  Mills  possession  of  his  lands  deeded 
by  him  to  their  guardian;  and  the  court  also 
struck  the  second  prayer  of  .the  plea,  in  so 
far  as  it  prayed  that  the  value  of  Improve- 
ments made  by  defendant  in  excess  of  the 
mesne  profits  be  made  a  charge  against  the 
premises  in  dispute  in  the  event  it  should  be 
determined  that  plaintiffs  had  title  to  the 
land  sued  for.  To  this  Judgment  of  the  court 
the  defendant  duly  filed  his  exceptions  pen- 
dente lite,  and  assigns  error  thereon  in  his 
bill  of  exceptions.  The  case  then  proceeded 
to  trial  before  a  Jury,  and  they  returned  a 
verdict  for  the  plaintiffs  for  the  land  in  dis- 
pute, and  for  the  sum  of  $93.75,  rents  and 
mesne  profits  therefrom.  Defendant  moved 
for  a  new  trial,  and  assigns  error  on  the 
Judgment  of  the  court  overruling  the  same,  on 
each  and  every  ground. 

1.  There  can  be  no  question  but  that  the 
act  of  December  21,  1897  (Acts  1897,  pp.  79- 
81),  was  intended  to  apply  not  only  to  im- 
provements that  might  thereafter  be  erected 
upon  land  by  bona  fide  purchasers  thereof, 
but  also  to  all  such  improvements  Of  the 
character  contemplated  by  the  act  which 
might  have  been  erected  by  such  defendant, 
or  those  under  whom  he  claims,  prior  to  its 
passage.  In  fact,  the  very  first  section  of  the 
act  refers  in  express  words  to  ''all  cases  where 
an  action  -has  been  brought  for  the  recovery 
of  land."  Its  terms,  therefore,  were  appli- 
cable not  only  to  suits  for  the  recovery  of 
land  thereafter  brought,  but  also  to  such  suits 
as  were  pending  in  court  at  the  time  of  the 
passage  of  the  act,  and  necessarily  referred 
to  past  as  well  as  future  Improvements.  In 
the  case  we  are  now  considering,  however,  the 
suit  was  brought  after  the  passage  of  the 
act,  and  hence  it  is  unnecessary  to  discuss 
what  would  have  been  the  effect  had  the  suit 
been  pendinli:  at  the  time  of  the  passage  of 
the  act.  While  some  courts  seem  to  have 
made  distinctions  In  this  particular,  we  must 
confess  that  we  can  see  no  difference  In  prin- 
ciple whether  it  was  pending  when  the  act 
was  pajBsed,  or  brought  soon  after  its  pas- 
sage. The  main  question  is  whether  the  act 
is  unconstitutional  on  account  of  its  being  an 
ex  post  facto  or  retroactive  law.  There  is 
no  question  about  the  act  being  retroactive  in 
its  effect,  and  it  may  be  contended  that  it  is 
violative  of  article  1,  par.  2,  $  3,  of  the  con- 
stitution of  Qeorgia,  embodied  in  Civ.  Code, 
§  5730;  and  especially  to  that  provision  there- 
in prohibiting  the  passage  of  retroactive  laws. 
It  cannot  be  said*  however,  on  account  of  this 


provision  in  the  constitution,  that  the  gen- 
eral assembly  of  Georgia  is  utterly  powerless 
to  enact  any  valid  retrospective  legislation. 
Under  repeated  rulings  of  this  court,  made 
since  the  adoption  of  the  constitution  of  1877, 
and  having  direct  reference  to  this  provision 
in  that  constitution,  validity  has  been  given 
to  legislation  retroactive  in  its  effect  We 
deem  it  important  in  this  connection  only  to 
cite  the  case  of  Pritchard  v.  Railroad  Co.,  87 
Ga.  294,  IS  S.  B.  493.  14  L.  R.  A.  721,  where 
it  was  held  that:  "An  action  against  a  rail- 
road company  for  personal  injuries,  pending 
when  the  act  of  November  12,  1889,  amending 
section  29(rr  of  the  Code,  was  passed,  was  not 
abated  by  the  death  of  the  plaintiff;  nor  is 
that  act,  as  applicable  to  actions  pending  at 
tJie  time  Oi.  its  passage,  unconstitutional.'* 
Justice  Lumpkin,  in  his  opinion  in  that  case, 
on  page  297,  87  Ga.,  page  494,  IB  S.  E.,  and 
page  723,  14  L.  R.  A.,  says:  "The  constitu- 
tion of  1865  forbade  the  passage  of  'retroac- 
tive laws,  injuriously  affecting  any  right  of 
the  citizen.'  No  provision  against  retroactive 
legislation  appears  in  the  constitution  of  1868. 
That  of  1877  forbids  the  passage  of  a  "retro- 
active law.'  Construing  together  the  above 
constitutional  provisions  in  connection  with 
the  section  of  the  Code  cited,  we  take  It  that 
they  all  amount  to  substantially  the  same 
thing,  and  mean  that  retroactive  laws  which 
do  not  injuriously  affect  any  right  of  the  cit- 
izen (that  is  to  say,  laws  curing  defects  in  the 
remedy,  or  confirming  rights  already  existing, 
or  adding  to  the  means  of  securing  and  en- 
forcing the  same)  may  be  passed."  Sustain- 
ing the  views  of  the  court  in  that  case.  Jus- 
tice Lumpkin  cites  a  number  of  authorities. 
It  is  not  an  open  question,  therefore,  in  this 
court,  as  to  what  is  really  meant  by  the  con- 
stitutional inhibition  against  retroactive  laws 
in  Georgia.  That  instrument  simply  strikes 
at  such  retrospective  legislation  as  injuriously 
affects  some  substantial  right  of  the  citizen. 
Bacon  v.  Mayor,  etc.,  105  Ga.  62,  31  S.  E 
127. 

But  it  is  contended  by  counsel  for  defend- 
ants In  error  that  the  act  of  December  21, 
1897  (Acts  1897,  pp.  79-81),  in  so  far  ai^  it 
applies  to  pre-existing  causes  of  action,  is  in- 
valid. It  is  insisted  that  plaintiffs'  right  to 
recover  mesne  profits  with  the  land,  and  theii 
rights  to  recover  the  land,  without  further 
offset  on  account  of  Improvements  than  the 
extent  of  mesne  profits,  were  at  the  time  of 
the  passage  of  the  act  vested  rights.  The 
controlling  question,  then,  in  this  case,  is 
whether  the  act  in  question  deprives  the 
plaintiffs  seeking  to  recover  land  on  a  perfect 
title  of  any  vested  or  substantial  right  by  the 
defense  therein  allowed  the  defendant  touch- 
ing improvements  placed  by  him  or  his  pred- 
ecessors in  title,  in  good  faith,  upon  the  land. 
To  determine  this  question,  we  will,  in  this 
connection,  notice  what  provision  the  act 
makes.  The  first  section  of  the  act  declares 
that,  'in  all  cases  where  an  action  has  been 
brought  for  the  recovery  of  land,  the  de- 
fendant who  has  bona  fide  possession  of  fuck 
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land  under  adverse  claim  of  title  may  set  off 
the  value  of  all  permanent  Improvements 
bona  fide  placed  thereon  by  himself  or  other 
bona  fide  claimants  under  v7hom  he  claims, 
and  in  case  the  legal  title  to  the  land  is  found 
to  be  in  the  plaintiff,  if  the  value  of  such  im- 
provements at  the  time  of  the  trial  exceeds 
the  mesne  profits,  the  Jury  may  render  a  ver- 
dict in  favor  of  the  plaintiff  for  the  land 
and  in  favor  of  the  defendant  for  the  amount 
of  the  excess  of  the  value  of  said  Improve- 
ments over  the  mesne  profits."  The  act  then 
goes  on  to  provide  that  the  verdict  shall  also 
find  the  value  of  the  land  itself  at  the  time 
of  the  trial,  and  gives  the  plaintiff  the  right 
to  recover  the  premises  by  paying  the  defend- 
ant the  excess  of  the  value  of  the  improve- 
ments over  the  mesne  profits,  and,  in  the 
event  that  he  fails  to  do  so  within  the  time 
fixed  by  the  court,  the  defendant  shall  have 
the  right  to  pay  the  plaintiff  the  value  of  the 
land  and  the  mesne  profits  found  by  the  jury. 
The  act  further  provides  other  equitable  and 
just  remedies  to  gusLrd  against  any  wrong  to 
either  party,  and,  among  them,  a  commis- 
sioner may  be  appointed  by  the  court,  and  the 
proceeds  of  the  sale  of  the  land  may  be  di- 
vided between  plaintiff  and  defendant  in  the 
ratio  that  the  value  of  the  land  bears  to  the 
excess  in  value  of  the  improvements  over  the 
mesne  profits.  We  simply  recite  some  of 
these  provisions  of  the  act,  wWb  a  view  of 
showing  in  this  connection  its  general  scope 
and  purpose.  There  can  be  no  question,  from 
reading  and  studying  the  entire  act,  that  the 
purpose  of  the  legislature  was  to  do  equal  and 
exact  justice  between  the  parties  in  all  cases 
contemplated  by  the  provisions  of  the  act 
Now,  what  right  of  the  owner  of  land  is 
there  that  can  be  devested  by  enforcing  the 
provisions  of  this  law?  It  is  a  matter  that 
may  be  regarded  now  as  almost  an  elemen- 
tary principle,  in  the  construction  of  consti- 
tutional law  upon  the  subject  of  retroactive 
legislation,  that  it  does  not  refer  to  those 
remedies  adopted  by  a  legislative  body  for  the 
purpose  of  providing  a  rule  to  secure  for  its 
citizens  the  enjoyment  of  some  natural  right, 
equitable  and  just  in  Itself,  but  which  they 
were  not  able  to  enforce  on  account  of  de- 
fects In  the  law,  or  its  omission  to  provide  the 
relief  necessary  to  secure  such  right.  It  is 
true  that  this  opens  a  broad  field  for  the  ex- 
ercise of  judicial  discretion  and  power,  for 
many  cases  may  arise  in  which  there  Is  no 
positive  written  rule  from  the  lawmal^ing 
power  that  can  give  the  court  any  substan- 
tial aid  in  arriving  at  a  just  conclusion.  But 
this  is  unavoidable.  It  is  obliged  to  happen, 
in  some  instances,  that  in  construing  consti- 
tutional provisions,  expressed  in  general 
terms,  touching  the  rights  of  the  citizen,  there 
is  no  criterion  to  go  by,  except  a  natural 
sense  of  right  and  Justice,  and  no  relief  can 
be  had  to  redress  a  wong  or  to  enforce  a  right, 
«ave  to  appeal  to  the  enlightened  conscience 
of  an  impartial  judiciary.  Courts  cannot  be 
too  cautious  to  see  that  ex  post  facto  or  retro- 
active laws  shall  not  devest  any  citizen  of  a 


real  right,  and  they  should  be  equally  as  cau- 
tious in  declaring  an  act  of  the  general  as- 
sembly null  and  void  when  it  seeks  to  redress 
a  wrong,  and  to  apply  the  remedy  it  presents 
not  only  to  future,  but  to  past,  transactiona 
The  relief  provided  by  the  act  of  1897  was  for 
those  who  held  property  in  good  faith,  hon- 
estly  believing  that  they  had  acquired  a  good 
title  thereto,  and  who,  upon  the  faith  of  such 
belief,  had  spent  their  money  and  labor  in 
improving  the  property.  Prior  to  the  act  of 
1807,  for  want  of  remedial  legislation  in  this 
particular,  an  innocent  person  might  purchase 
a  vacant  piece  of  property,  of  scarcely  any 
appreciable  value,  place  thereon  permanent 
and  substantial  improvements,  enhancing  its 
value  a  thousand  fold,— yea,  he  might  spend 
thereon  his  time  and  labor  and  means,  and 
even  the  accmrulated  fortune  of  ft  lifetime 
in  such  improvements,— and  yet  the  owner, 
who  had  delayed  asserting  his  rights  until 
the  property  had  thus  been  enhanced  in  value, 
could  reap  the  fortune  placed  upon  It,  and 
turn  the  purchaser  out  a  pauper.  Neither 
equity  nor  natural  justice  can  recognize  such 
a  right  in  one  to  reap  the  reward  of  the  labor, 
services,  and  fortune  of  another  without  i>ay- 
ing  therefor  any  compensation  whate/er.  It 
would  be  revolting  to  educated  reason  and 
shocking  to  an  enlightened  conscience.  We 
may  have  stated  above  an  extreme  case,  but, 
in  a  sense,  they  are  extreme  cases  to  which 
the  act  was  intended  to  apply.  We  are  aware 
of  nothing  in  the  decisions  of  this  court,  or 
in  the  judicial  opinions  of  any  of  its  members, 
from  which  can  be  even  inferred  a  denial  of 
such  t  natural  equity  as  that  which  this  act 
of  1897  undertakes  to  protect 

For  years  the  decisions  of  this  court  touch- 
ing the  right  of  a  bona  fide  claimant  to  land, 
who  did  not  have  the  legal  title  thereto,  for 
compensation  on  account  of  valuable,  perma- 
nent and  substantial  improvements  he  had 
placed  thereon,  seemed  to  waver  in  the 
balance,  not  upon  the  idea  of  any  want  of 
such  natural  equity  or  of  any  natural  right 
the  owner  had  in  such  a  case  to  take  the  im- 
provements without  paying  for  jthem,  but  up- 
on the  idea  of  a  want  of  any  remedy  provided 
by  the  law  for  a  defendant  to  recover  for 
such  improvements  in  ordinary  suits  at  law 
for  land.  Finally,  in  the  case  of  Dudley  v. 
Johnson,  102  Ga.  1,  129  S.  E.  50,  the  question 
was  clearly  and  definitely  settled  by  this 
coxurt  It  was  there  decided  that:  "Neither 
in  an  action  of  ejectment  nor  in  complaint  for 
land  can  a  defendant  set  off  the  value  of 
improvements  placed  thereon  by  him,  to  an 
amount  beyond  the  sum  which  the  plaintiff 
would  be  entitled  to  recover  by  way  of  mesne 
profits;  nor  can  a  defendant  in  such  a  case, 
upon  an  equitable  answer,  recover  against  a 
plaintiff  the  value  of  improvements  in  good 
faith  placed  upon  the  premises  by  such  de- 
fendant and  have  the  same,  by  equitable 
decree  against  the  owner,  made  a  charge 
upon  the  premises  oa  which  they  are  placed, 
and  from  which  the  defendant  is  evicted  tm- 
der  a  judgment  rendered  against  him  In  such 
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suit"  There  is  no  Intimation,  either  in  the 
decision  or  in  the  opinion  of  that  case,  against 
the  natural  equities  of  the  defendant  under 
the  circumstances,  nor  Is  there  any  intima- 
tion that,  if  the  action  had  been  a  proceed- 
ing in  equity  by  the  plaintiff,  the  defendant 
might  not,  under  equitable  principles,  have 
obtained  the  relief  sought  As  Justice  Atkin- 
son says  in  the  opinion  on  page  5,  102  Ga., 
and  page  51,  29  S.  E.:  "The  plaintiffs  were 
not  seeking  the  aid  of  a  court  of  equity,  but 
sued  upon  their  strictly  legal  rights.  They 
were,  therefore,  not  required,  upon  equitable 
principles  to  make  any  concession  to  the  de- 
fendants." On  page  8,  102  Ga.,  and  page  53, 
29  S.  E.,  at  the  conclusion  of  the  opinion,  he 
says:  '*The  general  assembly,  by  making 
provision  upon  this  subject,  will  be  presumed 
to  have  settled  the  policy  of  the  state  with 
respect  to  the  allowance  for  Improvements; 
and  it  should  be  left  to  the  wisdom  and  dis- 
cretion of  that  body  to  say  whether  rights, 
in  addition  to  those  stated  in  the  sections  of 
the  Code  above  referred  to,  should  be  con- 
ferred upon  persons  who  enter,  whether  in 
good  or  bad  faith,  upon  the  property  of  an- 
other, and  make  valuable  improvements 
thereon/*  Upon  this  suggestion  it  would 
seem  that  the  legislature  has  acted  by  the 
passage  of  the  act  of  1897;  and  we  are  now 
to  determine  whether  we  will  give  that  act 
validity  and  force  according  to  the  true  legis- 
lative intent  when  it  was  passed.  An  early 
case  on  this  subject,  touching  the  relative 
rights  of  the  owner  and  tenant  in  relation  to 
improvements  put  by  the  latter  upon  the 
premises,  is  the  case  of  Bright  v.  Boyd,  1 
Story,  478,  Fed.  Cas.  No.  1,875.  As  that  case 
has  been  relied  on  and  cited  to  a  considera- 
ble extent  by  courts  of  last  resort  in  various 
states  of  the  Union,  we  will  be  Justified  In 
quoting  to  some  extent  from  the  learned 
opinion  of  Justice  Story  therein.  On  page 
494,  1  Story,  he  says:  **The  other  question, 
as  to  the  right  of  the  purchaser,  bona  fide  and 
for  a  valuable  consideration,  to  compensa- 
tion for  permanent  improvements  made  upon 
the  estate,  which  have  greatiy  enhanced  its 
value  under  a  title  which  turns  out  defective, 
he  having  no  notice  of  the  defect,  is  one  upon 
which,  looking  to  the  authorities,  I  should  be 
inclined  to  pause.  Upon  the  general  principle 
of  courts  of  equity,  acting  ex  sequo  et  bono, 
I  own  that  there  does  not  seem  to  me  any 
just  ground  to  doubt  that  compensation,  un- 
der such  circumstances,  ought  to  be  allowed 
to  the  full  amount  of  the  enhanced  value,  up- 
on the  maxim  of  the  common  law,  'Xemo 
debet  locupletari  ex  alterius  incommodo.' " 
Again,  on  page  495,  seeming  to  recognize  that 
there  was  no  direct -authority  upon  the  sub- 
ject, he  says:  "Now,  if  there  he  no  authority 
against  the  doctrine,  I  confess  that  I  should 
be  most  reluctant  to  be  the  first  judge  to 
lead  to  such  a  decision.  It  appears  to  me, 
speaking  with  all  deference  to  oVier  opinions, 
that  the  denial  of  all  compensation  to  such  a 
bona  fide  purchaser  in  such  &  case,  where  he 
has  manifestiy  added  to  th«  permanent  value 


of  an  estate  by  his  meliorations  and  improve- 
ments, without  the  slightest  suspicion  of 
any  infirmity  in  his  own  titie,  is  contrary  to 
the  first  principles  of  equity.  Take  the  case 
of  a  vacant  lot  in  a  ci^,  where  a  bona  fide 
purchaser  builds  a  house  thereon,  enhancing 
the  value  of  the  estate  to  ten  times  the  orig- 
inal value  of  the  land,  under  a  title  apparentiy 
perfect  and  complete;  is  it  reasonable  or  Just 
that  in  such  a  case  the  true  owner  should  re- 
cover and  possess  the  whole,  without  any 
compensation  whatever  to  the  bona  fide  pur- 
chaser? To  me  it  seems  manifestly  unjust 
and  inequitable  thus  to  appropriate  to  one 
man  the  property  and  money  of  another,  who 
is  in  no  default  The  argument,  I  am  aware, 
is  that  the  moment  the  house  is  built  it  be- 
longs to  the  owner  of  the  land,  by  mere  opera- 
tion of  law,  and  that  he  may  certainly  possess 
and  enjoy  his  own.  But  this  is  merely  stat- 
ing the  technical  rule  of  law  by  which  the 
true  owner  seeks  to  hold  what,  in  a  Just  sense, 
he  never  had  the  slightest  title  to;  that  is, 
the  house.  It  is  not  answering  the  objection, 
but  merely  and  dryly  stating  that  the  law  so 
holds.  But  then,  admitting  this  to  be  so,  does 
it  not  furnish  a  strong  ground  why  equity 
should  interpose  and  grant  relief?  I  have 
ventured  to  suggest  that  the  claim  of  the 
bona  fide  purchaser,  under  such  circumstan- 
ces, is  founded  in  equity.  I  think  it  founded 
in  the  highest  equity,  and  in  this  view  of  thcf 
matter  I  am  supported  by  the  positive  dic- 
tates of  the  Roman  law.  The  passage  al- 
ready cited  shows  it  to  be  founded  in  the 
clearest  natural  equity.  'Jure  naturse  sequum 
est'"  The  writer  goes  on,  in  his  learned 
opinion,  to  state  that  it  was  a  grave  mistake, 
sometimes  made,  that  the  Roman  law  merely 
confined  its  equity  or  remedial  Justice  on  this 
subject  to  a  mere  reduction  from  the  amount 
of  the  rents  and  profits  of  the  land;  and  he 
further  states  that  the  like  principle  has  been 
embodied  into  the  law  of  the  modern  nations 
which  have  derived  their  jurisprudence  from 
the  Roman  law,  and  it  was  "recognized  in 
France,  and  enforced  by  Pothier,  with  his 
accustomed  strong  sense  of  equity  and  gen- 
eral Justice  and  urgent  reasoning."  and  that 
it  was  also  recognized  in  the  law  of  Scotland. 
The  supreme  court  of  Missouri,  in  treating 
of  the  justice  and  validity  of  siich  laws,  uses 
the  following  language,  by  Brace,  J.,  in  the 
case  of  Stump  v.  Hornback,  94  Mo.  30,  6  S. 
W.  358:  "The  object  was  not  to  deprive 
him  [the  owner]  of  his  land,  with  or  without 
his  consent,  or  the  possession  of  it  but  simply 
to  withhold  the  possession  until  he  paid  the 
occupying  claimant  the  value  such  claimant 
had  added  to  the  land  by  his  Improvements. 
The  law  said  to  the  owner:  'You  have  sought 
the  assistance  of  the  law  to  enable  you  to  re- 
cover your  land  from  another,  who  in  good 
faith  believed  it  was  his,  and  in  such  faith 
has  enhanced  the  value  of  your  property. 
Now  you  shall  have  possession  of  it,  but 
not  until  you  yourself  have  done  "that  justice 
which  the  law  loveth,"  and  paid  that  en- 
hanced value  to  him  who  hath  earned  it* " 
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In  the  case  of  Saunders  r.  Wilson,  19  Tex.  IW, 
it  was  decided  that  a  statute  of  that  state 
** which  secures  to  possessors  of  real  property, 
in  good  faith,  reimbursement  from  the  true 
owner  for  permanent  and  valuable  improve- 
ments made  on  the  property  by  the  former, 
[is]  consistent  with  equity  and  the  civil  law, 
and  not  inconsistent  with  the  constitution." 
On  page  196,  in  the  opinion  in  that  case,  it  is 
declared:  ''But  the  provision  that  a  defend- 
ant, a  possessor  in  good  faith,  through  whose 
capital  and  toil  the  land  has  received  a  great 
accession  in  value,  should  receive  full  com- 
pensation for  permanent  and  valuable  im- 
provements, is  liable  to  no  objection,  either  on 
constitutional  grounds,  or  on  those  of  soimd 
policy  or  fair  and  honest  dealing  between  man 
and  man."  On  page  199  it  is  observed  that 
this  doctrine  of  reimbursement  by  the  owner 
for  expense  of  improvements  made  by  the 
ifossessor  in  good  faith  "was  recognized  in 
Roman  Jurisprudence,  the  great  fountain  of 
most  of  the  modem  law  of  the  civilized  world; 
that  it  is  sanctioned  to  a  great  extent  in 
equity,  and,  in  the  opinion  of  Justice  Story, 
should  go  the  whole  length  of  the  remedial 
Justice  administered  under  our  statute."  See 
same  subject  thoroughly  and  ably  discussed 
in  Ross  V.  Irving,  14  111.  171,  177;  Griswold 
V.  Bragg,  48  Conn.  577--581.  In  the  casie  of 
Pacquette  v.  Pickness,  19  Wis.  219,  the  con- 
stitutionality of  a  similar  act  of  the  legisla- 
ture of  that  state  was  called  In  question.  One 
ground  of  the  attack  made  upon  the  act  was 
that  it  was  in  conflict  with  section  10,  art 
1,  of  the  constitution  of  the  United  States, 
which,  among  other  things,  declares  that  no 
state  shall  pass  any  ex  post  facto  law,  and 
that  it  was  also  contrary  to  a  provision  in  the 
constitution  of  the  state  of  Wisconsin.  Dow- 
ner, J.,  in  delivering  the  opinion  of  the  court 
in  that  case,  on  page  222,  says:  "We  are  of 
opinion  that  the  'Improvement  Act,'  so  called, 
is  constitutional.  It  is  based  upon  the  broad 
principles  of  equity,  and,  if  properly  admin- 
istered, will  give  to  each  party  his  rights. 
Similar  acts  have  been  in  force  in  many  of  the 
states  for  more  than  half  a  century,  and  have 
been  so  uniformly  held  constitutional  that  we 
consider  ourselves  bound  by  the  great  weight 
of  authority  in  their  favor. '*  In  the  case  of 
Whitney  v.  Richardson,  31  Vt.  300-310,  it 
appeared  that  a  betterment  act  in  that  state 
which  related  to  compensation  for  improve- 
ments placed  in  good  faith  upon  land  re- 
stricted its  operation  to  those  who  entered 
before  the  passage  of  the  act  That  was  a 
suit  for  betterments  upon  lands  recovered  by 
the  defendants  of  the  plalntilT  in  a  previous 
action  of  ejectment  It  appeared  that  at 
the  time  of  the  plain tilTs  entry  the  existing 
act  could  not  apply  to  him,  on  account  of  the 
restriction  above  referred  to,  and  it  was  con- 
tended that  he  could  not,  therefore,  avail 
himself  of  its  benefits  by  virtue  of  the  fact 
that  the  restriction  had  been  removed  after 
his  entry.  It  was  decided  in  that  case  that, 
though  no  law  allowing  a  recovery  for  bet- 
terments existed  at  the  time  of  his  entry. 


yet  the  acts  passed  subsequently  gave  him  a 
right  to  such  recovery.  There  was  an  act 
in  force  in  Massachusetts  that  provided, 
among  other  things,  that  "where  any  action 
has  been  or  may  be  commenced  for  the  re- 
covery of  lands,  which  the  tenant  holds  by 
virtue  of  a  possession  and  improvement,  and 
of  which  he,  or  those  under  whom  he  claims, 
have  had  the  actual  possession  for  six  years 
or  more,  the  Jury,  at  the  request  of  the  tenant, 
shall  find  the  value  of  the  improvements,  and 
also,  upon  the  requisition  of  the  defendant 
shall  find  the  value  of  the  tenements.  If  they 
have  not  been  improved."  The  act  in  its 
other  portions  has  provisions  very  similar  to 
our  act  of  1897  touching  the  compensation  of 
the  defendant  for  such  improvements.  It 
will  be  observed  that  that  act  by  Its  terms 
applied  to  any  action,  not  only  including  suits 
thereafter  to  be  brought  but  such  as  were 
pending  at  the  time  of  the  passage  of  the  act 
The  validity  of  that  act  was  sustained  in  the 
case  of  Bacon  v.  Gallender,  6  Mass.  803.  For 
the  terms  of  the  act  see  page  306.  On  page 
308  of  that  volume  the  court  says:  'The  de- 
mandant has  not  contested  the  constitution- 
ality of  this  statute,  so  far  as  may  affect  ac- 
tions sued  after  its  passage,  but  denies  it  as 
alTecting  actions  pending  at  that  time.  We 
see  no  ground  for  this  distinction,  and  if  it 
were  competent  for  the  legislature  to  make 
these  provisions,  to  affect  actions  after  to  be 
commenced,  the  same  provisions  might  apply 
with  equal  authority  to  actions  then  pending." 
Cooley.  in  his  work  on  CTonstitutional  Limita- 
tions, devotes  considerable  space  to  a  dis- 
cussion of  this  identical  question.  On  page 
475  he  says:  "But  cases  may  sometimes  pre- 
sent themselves  in  which  improvements  actu- 
ally made  by  one  man  upon  the  land  of  an- 
other, even  though  against  the  will  of  the 
owner,  ought,  on  grounds  of  strict  equity, 
to  constitute  a  charge  upon  the  land  im- 
proved. If  they  have  been  made  In  good 
faith,  and  under  reasonable  expectation  on 
the  part  of  the  person  making  them  that  he 
was  to  reap  the  benefit  of  them,  and  if  the 
owner  has  stood  by  and  suffered  them  to  be 
made,  but  afterwards  has  recovered  the  land 
and  appropriated  the  Improvements,  it  would 
seem  that  there  must  exist  against  him  at 
least  a  strong  equitable  claim  for  reimburse- 
ment of  the  expenditures,  and  perhaps  no  suifi- 
cient  reason  why  provision  should  not  be 
made  by  law  for  their  recovery."  After  a 
review  of  some  of  the  decisions  bearing  upon 
the  subject  the  learned  author  reaches  the 
following  conclusion  (page  478:  •'Betterment 
laws,  then,  recognize  the  existence  of  an  equi- 
table right,  and  give  a  remedy  for  its  enforce- 
ment where  none  had  Existed  before.  It  is 
true  that  they  make  a  man  pay  for  improve- 
ments which  he  has  not  directed  to  be  made, 
but  this  legislation  presents  no  feature  of 
officious  interference  by  the  government  with 
private  property.  The  Improvements  have 
been  made  by  one  person  In  good  faith,  and 
are  now  to  be  appropriated  by  another.  The 
parties  cannot  be  placed  in  statu  quo,  and  the 
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statute  accomplishes  Justice,  as  nearly  as  the 
circumstances  of  the  case  will  admit,  when  It 
compels  the  owner  of  the  land,  who^  if  he 
declines  to  sell,  must  necessarily  appropriate 
the  betterments  made  by  another,  to  pay 
the  value  to  the  person  at  whose  expense 
they  have  been  made.  The  case  is  peculiar, 
but  a  statute  cannot  be  void,  as  an  uncon- 
stitutional interference  with  private  property, 
which  adjusts  the  equities  of  the  parties  as 
nearly  as  possible  according  to  natural  Jus- 
tice." 

A  number  of  authorities  bearing  upon  this 
subject  and  trending  in  the  same  direction 
might  be  cited,  for  we  have  by  no  means 
above  undertaken  to  exhaust  authority  on  the 
subject.  It  is  true  that  in  all  the  cases  cited 
the  rules  of  law  touching  retroactive  legisla- 
tion are  not  involved,  but  all  the  authorities 
are  directly  in  point  on  the  proposition  that 
the  act  of  the  general  assembly  under  consid- 
eration does  not  affect  any  vested  or  substan- 
tial right  of  the  owner  of  property,  is  not  an 
interference  with  private  property,  and  is 
remedial  In  its  nature,  for  the  purpose  of  en- 
forcing natural  right  and  equity;  and  under 
the  construction  of  this  court  as  to  what  is 
meant  by  "retroactive  legislation."  in  our 
constitution,  we  think  it  clearly  foUovra,  both 
from  reason  and  authority,  that  the  act  of 
1807  does  not  fall  within  any  inhibition  pre- 
scribed by  the  organic  law  of  this  state.  In 
some  of  the  cases  dted  it  will  be  seen  that 
betterment  acts  similar  to  the  Georgia  law 
of  18Q7  have  been  considered  and  held  valid, 
notwithstanding  constitutional  provisions 
touching  retrospective  or  ex  post  facto  laws, 
and  have  been  held  not  to  be  unconstitutional 
because  made  applicable  to  suits  pending  at 
the  time  of  their  passage.  In  other  cases  cit- 
ed that  question  Is  not  directly  involved.  For 
instance,  in  Texas,  it  seems  the  act  under  con- 
sideration had  been  in  force  many  years  be- 
fore the  pendency  of  that  suit.  But  it  does 
not  follow  that  even  these  authorities  are  not 
in  point,  though  the  states  In  which  the  deci- 
sions were  rendered  should  have  no  constitu* 
tional  inhibition  against  retroactive  legisla- 
tion; for,  if  the  principle  decided  by  those 
courts  is  correct,  then  the  character  of  legis- 
lation we  are  now  considermg  does  not  affect 
any  right  of  the  owner  of  land.  If  this  be 
true.  then,  under  previous  decisions  of  this 
court,  the  act  in  question  is  not  in  any  man- 
ner retroactive,  in  the  constitutional  sense  of 
that  word.  It  impairs  the  obligation  of  no 
contract.  It  destroys  no  vested  right.  It  is 
not  an  unauthorized  interference  with  pri- 
vate property.  It  seeks  to  do  right  and  to 
prevent  wrong.  Our  conclusion,  therefore,  is 
that  the  plaintiff  in  error  is  entitled  to  go  be- 
fore the  Jury  on  the  question  of  the  value  of 
improvements  placed  upon  the  land  by  him- 
self and  predecessor  in  title,  and  that  he  is 
entitled  to  a  verdict  at  least  to  the  amount 
that  such  permanent  improvements  had  real- 
ly enhanced  the  value  of  the  land.  Should 
the  Jury  find  that  this  amount  exceeds  the 
mesne  profits,  then  it  would  be  their  duty  to 


find  a  verdict  in  favor  of  the  defendant  for 
the  amount  of  such  excess.  If  the  pleadings 
of  plaintiff  in  error  in  this  case  be  true,  not 
to  apply  above  rule  would  be  a  peculiar  hard- 
ship and  injustice  to  him,  and  an  unconscion- 
able advantage  to  the  other  parties;  for,  aft- 
er greatly  deteriorating  in  value  the  land  re- 
ceived, they  purpose  now  to  give  it  up^  and 
take  such  land,  greatly  enhanced  in  value  by 
permanent  improvements,  without  contribut- 
ing one  cent  for  such  increase  in  worth* 

2.  A  part  of  the  answer  that  seems  to  have 
been  stricken  by  the  order  of  the  court  in 
sustaining  the  demurrer  related  to  the  rents, 
issues,  and  profits  realized  by  the  plaintiffs 
from  the  lands  they  had  acquired  in  lieu  of 
the  land  sued  for  in  this  case;  and  it  was 
prayed  in  the  answer  that,  should  it  be  held 
the  plaintiffs  had  a  right  to  recover,  they 
should  first  be  required  to  accotmt  for  the 
rents  and  profits  from  the  land  in  Barly  coun- 
ty, as  well  as  for  the  value  of  the  improve- 
ments upon  the  land  in  suit  We  think  there 
was  error  in  sustaining  the  demurrer,  also, 
to  this  portion  of  the  answer.  Whatever 
benefits  the  plaintiffs  derived  from  the  land 
exdianged  for  that  involved  in  this  suit  ei- 
ther though  their  guardian,  or  by  themselves 
after  his  death,  would  clearly  be  a  proper 
subject-matter  of  set-off  against  the  rents 
and  mesne  profits  which  they  elalm  in  the 
land  sued  for,  whether  the  profits  they  deriv- 
ed from  the  Mills  land  were  rents,  or  pro- 
ceeds of  the  sales  of  timber  or  turpentine  up- 
on the  place.  This  right  of  the  defendant 
would  seem  to  be  the  more  patent,  it  as  a  re- 
sult of  their  profits  in  timber,  etov  a  serious 
diminution  in  the  valve  of  the  land  had  been 
caused.  Much  of  the  answer  gives  a  detailed 
history  of  how  the  defendant  acquired  title 
to  the  premises  in  dispute.  This  is  not  im- 
proper in  an  answer  in  such  a  case,  for  the 
reason  that  it  might  throw  light  upon  the 
bona  fides  of  his  possession  and  claim  of  ti- 
tle, and  tend  to  show  that  he  was  in  such  a 
position  as  to  daim  the  improvements  under 
the  act  of  1897.  We  therefore  think  the  de- 
murrer should  not  have  been  sustained  as  to 
any  of  these  allegations.  That  portion  of  the 
answer,  however,  asking  for  a  confirmation 
of  the  conveyance  made  by  plaintiffs'  guard- 
ian to  A.  S.  Mills,  and  the  conveyance  made 
by  him  to  the  guardian,  was  properly  strick- 
en, for  the  reasons  which  we  will  hereinafter 
assign.  The  above  disposes  of  the  questions 
raised  by  the  exceptions  filed  pendente  lite  to 
the  Judgment  of  the  court  sustaining  the  de« 
murrer  to  defendant's  answer,  and  also  dis- 
poses of  some  of  the  grounds  in  the  motion 
for  a  new  trial. 

3.  It  is  contended  by  counsel  for  plaintiff  in 
error  that  the  title  under  wnich  he  claims  the 
land  sued  for  originated  from  an  ^change  of 
lands  between  his  grantor  and  the  guardian 
of  defendants  in  error,  made  in  pursuance  of 
an  order  of  the  Judge  of  the  superior  court  au- 
thorizing the  exchange,  and  that  it  was  rather 
In  the  nature  of  an  investment  than  a  sale  of 
the  ward's  property.    It  is  further  couteuded 
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that  at  the  time  this  order  was  granted  the 
Judge  of  the  superior  court  had  authority  to 
authorize  guardians  to  invest  the  funds  of 
their  wards  in  land,  and  to  pass  upon  appli- 
cations for  such  purpose  either  in  term  time 
or  vacation.  Civ.  Code,  S  3^2,  is  cited  as 
authority  for  this  position.  *It  provides: 
"Guardians,  trustees,  executors  and  adminis- 
trators are  authorized  to  invest  any  funds 
held  by  them  as  such  guardians,  trustees,  ex- 
ecutors and  administrators.  In  lands:  provid- 
ed, an  order  to  that  effect  be  first  obtained 
from  the  judge  of  the  superior  court  who  is 
authorized  to  consider  and  pass  upon  such  ap- 
plications, either  in  term  time  or  vacation." 
Civ.  Code,  S  3180,  which  relates  to  invest- 
ments by  a  trustee  holding  trust  funds  in 
stocks,  bonds,  or  other  securities  issued  by 
tills  state,  is  also  cited.  This  section  pro- 
vides: "Any  other  investments  of  trust  ftmds 
must  be  made  under  an  order  of  the  superior 
court,  either  in  term,  or  granted  by  the  Judge 
in  vacation,  or  else  at  the  risk  of  the  trustee." 
It  is  true,  these  sections  of  the  Code  were  the 
law  of  this  state  before  the  guardian  obtain- 
ed his  order  to  sell  or  exchange  lands  of  his 
ward  for  the  lands  embraced  in  this  suit.  For 
the  same  sections,  see  Code  1882,  §§  2330, 
2541,  which  are  copied  in  the  present  Code. 
It  appears  in  the  record  that,  in  the  petition 
to  the  judge  of  the  superior  court  to  obtain 
this  order,  the  guardian  applied  for  a  guardian 
ad  litem  to  be  appointed  for  the  wards;  that 
such  a  guardian  was  appointed,  accepted  the 
appointment,  was  directed  to  investigate  and 
see  if  it  was  to  the  interest  of  the  wards  that 
the  exchange  should  be  made;  and  that  he 
made  a  report  thereon  indorsing  the  same. 
While  there  is  some  force  in  the  contention 
of  counsel  in  claiming  that  this  was  not  a 
sale,  strictly  speaking,  of  the  wards'  proper- 
ty, but  was  rather  in  the  nature  of  an  invest- 
ment, as  a  matter  of  law,  we  do  not  think 
that  either  section  applies  to  a  case  of  this 
character.  The  sections  relate  to  an  invest- 
ment of  funds  in  the  hands  of  guardians,  etc., 
and  do  not,  by  their  terms,  have  any  reference 
to  exchanging  real  estate  belonging  to  minors 
for  other  realty.  Such  a  disposition  of  prop- 
erty of  minors  is  as  much  a  sale  thereof  as 
It  would  be  to  convey  the  same  for  money  to 
be  invested  in  other  land;  the  only  difference 
being  that  in  one  case  money  is  paid  to  the 
ward  for  land,  and  in  the  other  case  land  is 
paid  for  land.  But  we  do  not  think  this  an 
open  question  in  this  court.  In  Pughsley  v. 
Pughsley,  75  6a,  95.  it  appears  that  land 
was  conveyed  in  fee  simple  to  a  woman  and 
her  children.  It  was  held  that  upon  appli- 
cation of  the  woman  for  herself  and  minor 
children,  and  upon  the  appointment  of  a 
guardian  ad  litem,  the  chancellor  could  not 
pass  an  order  at  chambers  authorizing  the 
sale  of  the  land  and  reinvestment  of  the 
ftmd;  that  the  decree  In  vacation  ordering  the 
sale  was  void,  and  the  title  of  the  children 
was  not  devested  thereby.  See,  also,  Rogers 
V.  Pace,  75  Ga.  436-438,  where  it  was  decid- 


ed, 'The  judges  of  the  superior  courts  of  this 
state  can  do  no  act  nor  grant  any  decree  in 
vacation  unless  it  be  authorized  by  statute." 
In  the  case  of  McDonald  y.  McCall,  91  Ga. 
304, 18  S.  E.  157,  it  appears  that  a  deyise  was 
made  in  1858  to  a  named  person  and  to  a  mar- 
ried granddaughter  of  testatrix;  the  share  go- 
ing to  the  granddaughter  to  be  held  by  the 
husband  In  trust  for  her  for  life,  and  at  her 
death  to  be  divided  between  her  children.  It 
was  decided  in  that  case  that  a  conveyance 
made  by  the  trustee  in  1800  under  an  order  of 
the  chancellor  granted  in  vacation  passed  no 
title,  save  as  to  the  life  estate  of  the  grand- 
daughter, and  would  be  no  obstacle  to  a  re- 
covery  of  the  premises  by  her  children  after 
her  death.  In  Crawford  v.  Broomhead,  97  Ga. 
614,  25  S.  B.  487,  it  was  decided,  "Prior  to  the 
passage  of  the  act  of  November  11, 1889,  relat- 
ing to  sales  of  the  estates  of  wards  for  rein- 
vestment. •  *  •  the  ordinary  had  juris- 
diction and  authority  to  grant  to  a  guardian 
of  a  minor  child  an  order  authorizing  the 
guardian  to  sell  unproductive  real  estate  be- 
longing to  the  ward,  for  the  purpose  of  rein- 
vesting the  proceeds  of  the  sale  in  other  and 
productive  property."  Chief  Justice  Simmons, 
in  his  opinion,  on  page  617,  97  Ga.,  and  page 
489,  25  S.  E.,  advances  the  idea  that  prior  to 
the  passage  of  the  act  of  1889  the  power  of 
authorizing  the  sale  or  disposition  of  a  ward's 
real  estate  for  the  purpose  of  reinvestment 
was  in  the  ordinary,  exclusively;  that  appli- 
cations for  the  sale  of  property  of  wards  were 
uniformly  made  to  the  ordinary,  and  passed 
upon  by  him.  He  states:  "By  the  act  of 
1889  the  legislature,  In  its  wisdom,  took  away 
from  the  ordinary  the  power  to  grant  orders 
for  the  sale  of  the  property  of  wards  for  this 
purpose,  and  conferred  It  upon  the  judges  of 
the  superior  courts;  being,  doubtless,  of  the 
opinion  that  the  latter  would  exercise  better 
judgment  and  discretion  than  had  been  exer- 
cised by  some  of  the  ordinaries  In  regard  to 
this  matter.  Whatever  may  have  been  the 
reason,  it  is  clear  that  this  power  now  rests 
exclusively  in  the  judges  of  the  superior 
courts,  and  It  is  also  clear  to  our  minds  that 
prior  to  the  act  of  1889  the  power  was  vested 
in  the  ordinaries."  It  is  argued  by  counsel 
for  plaintiff  in  error  that  the  plaintiffs  below 
were  not  in  a  position  to  repudiate  the  ex- 
change of  lands  in  this  case  that  took  place 
under  the  order  of  court;  for  the  reason  that 
they  cannot  put  him  in  his  former  position  as 
to  the  ownership  of  the  land  conveyed  to 
their  guardian,  as  two  of  plaintiffs'  brothers 
have  disposed  of  their  interest  in  the  lands 
to  other  parties.  This  cannot  affect  the  rights 
of  these  plaintiffs,  for  it  is  not  charged  that 
they  ever  made  any  disposition  of  their  in- 
terest for  which  they  are  suing  in  this  ac- 
tion. It  is  unquestionably  true  that  they, 
though  minors,  could  not  continue  to  hold 
their  Interest  in  the  land  purchased  by  their 
guardian  from  Mills,  and  at  the  same  time  re- 
cover their  interest  in  the  estate  unlawfully 
sold  by  the  guardian  to  Mills.    It  is  also  true 
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tliat  the  possession,  use,  and  enjoyment  of 
the  property,  bought  by  their  guardian  from 
Mills  under  the  order  of  court,  by  these  vards, 
after  they  arrived  at  age,  could  be  construed 
into  a  ratification  of  the  contract  of  exchange. 
But,  under  the  record,  these  do  not  seem  to  be 
important  questions  to  consider.  While  they 
were  set  up  in  the  answer  of  the  defendant 
below,  yet  It  appears  from  ine  record  that 
when  the  Judge  entered  up  judgment  upon 
the  verdict  of  the  jury  he  recited  therein  that 
plaintllfs  expressly  disclaimed  any  intention 
to  hold  tlie  lands  in  Early  county  deeded  by 
A.  S.  Mills  to  R.  R.  Blocker,  guardian,  in 
18S6,  and  he  ordered  that  that  conveyance  be 
canceled.  We  do  not  mean  to  say,  however, 
that  if,  before  this  trial,  either  of  the  plain- 
tiffs, after  arriving  of  age,  had  gone  into  pos- 
session of  this  land,  and  used  the  same,  or 
enjoyed  the  rents,  issues,  and  profit?  there- 
from, the  jury  could  not  have  construed  this 
into  such  a  ratification  of  the  exchange  made 
by  the  guardian  and  Mills  as  would  bind  that 
plaintiff  and  prevent  his  recovery  in  this  case. 
4.  One  ground  of  complaint  made  in  the 
motion  f6r  a  new  trial  is  that  the  court  erred 
in  charging  the  jury  as  follows:  "Consider 
all  the  evidence  in  the  case,  both  for  the  plain- 
tiffs and  defendant,  and  determine  what 
would  be  a  fair  marlcet  value  for  the  rents 
of  that  place  from  the  time  the  defendant  and 
his  father,  or  from  the  time  that  A.  S.  Mills, 
went  into  possession  of  it  Determine  what 
would  be  a  fair  average  rental  per  year  from 
the  time  they  were  actually  In  possession 
of  the  land,— occupied  and  used  it."  It  is 
contended  by  counsel  for  plaintiff  in  error 
that  that  charge  was  erroneous,  as  defend- 
ant could  be  made  chargeable  with  mesne 
profits  only  for  such  time  as  he  held  posses- 
sion. This  would  be  true  if  the  defendant 
was  claiming  compensation  only  for  such  im- 
provements as  4ie  placed  upon  the  premises; 
for,  as  decided  in  Gardner  v.  Grannis,  &7  Ga. 
640:  **A  defendant  in  ejectment  is  not  liable 
for  mesne  profits  talcen,  prior  to  his  own  en- 
try, by  those  under  whom  he  claims;  but  if, 
in  accounting  for  the  profits  chargeable  to 
himself,  he  claims  credit  for  improvements 
made  by  his  predecessors,  sucAi  improvements 
must  first  answer  for  the  profits  taken  by 
those  who  erected  them."  See,  also,  Willimg- 
ham  V.  Long,  47  Ga.  540,  where  it  was  lield: 
**A  defendant  in  ejectment  who  has  in  good 
faith  claimed  title  to  the  premises  may  set 
off  against  the  rents  not  only  his  own  im- 
provements, but  he  may  claim,  also,  the  value 
of  the  improvements  of  those  under  whom  he 
claims,  with  warranty,  in  so  far  as  said  im- 
provements exceed  in  value  the  rents  for 
which  said  warrantors  were  liable.'*  It 
seems,  in  the  present  case,  this  defendant  not 
only  in  his  answer  claimed  compensation  for 
improvements  he  placed  upon  the  land  after 
he  purchased,  but  also  for  improvements  pla- 
ced there  by  his  grantor.  We  think  he  had  a 
right  to  do  so;  for  the  presumption  is  that 
when  he  bought  there  was  also  estimated  in 


the  valuation  of  the  land  the  improvements 
that  had  been  placed  thereon,  and  that  he 
paid  for  them  also;  but  if  he  seeks  to  recover 
for  improvements  erected  by  others,  of  course, 
they  are  liable  to  be  reduced  by  the  profits 
realized  by  those  who  erected  them,  as  decided 
in  the  case  above  cited.  We  think,  therefore, 
there  was  no  error  in  the  charge  of  the  court 
excepted  to  in  the  tentli  ground  of  the  amend- 
ed motion  for  a  new  trial. 

There  are  several  grounds  in  the  motion  re- 
lating to  newly-discovered  evidence,  which,  of 
course,  are  unnecessary  for  us  to  consider,  as 
the  case  goes  back  for  a  new  trial,  and  the 
parties  will  have  ample  opportunity  of  procur- 
ing this  testimony  at  another  hearing.  The 
above,  we  think,  covers  all  the  questions  in 
the  motion  of  any  merit  Judgment  reversed. 
All  the  justices  concurring. 

LUMPKIN,  P.  J.  I  concur  in  the  Judg- 
ment of  reversal  because  of  the  error  dealt 
with  in  the  second  headnote,  and  in  the  cor- 
responding divisidti  of  the  preceding  opinion. 
I  also  assent  to  the  propositions  laid  down 
in  the  third  and  fourth  headnotes,  but  dis- 
sent from  the  ruling  announced  in  the  first 
headnote.  In  so  far  as  the  improvement  act 
of  1887  undertakes  to  deal  with  the  subject  of 
compensating  bona  fide  purchasers  of  realty 
\>94io8e  titles  fail  for  improvements  made  after 
its  passage,  it  may  be  wise,  beneficial,  and  con- 
stitutional. To  this  extent,  and  to  this  extent 
only,  so  far  as  I  have  been  able  to  ascertain, 
do  most  of  the  authorities,  including  some  of 
those  cited  by  Mr.  Justice  Lewis,  go.  In  so 
far  as  this  act  relates  to  improvements  made 
before  its  passage,  I  cannot  help  regarding  it 
as  retroactive  legislation  injuriously  affect- 
ing vested  rights.  It  cannot  be  questioned 
that  before  the  enactment  of  this  statute  the 
owner  of  land  could  recover  it  from  one  who 
had  made  improvements  thereon  in  the  lionest 
belief  that  his  title  was  good,  without  becom- 
ing liable  to  the  defendant  on  account  of  such 
improvements,  further  than  to  submit  to  his 
right  to  set  off  the  value  thereof  against  the 
plaintilTs  claim  for  mesne  profits.  That  this 
was  the  settled  law  and  policy  of  this  state 
is  left  absolutely  free  from  doubt  by  the  de- 
cision of  this  court  in  Dudley  v.  Johnson,  102 
Ga.  1,  28  S.  E.  50.  It  was  there  distinctly 
and  unequivocally  held  that:  "Neither  in  an 
action  of  ejectment  nor  in  complaint  for  land 
can  a  defendant  set  off  the  value  of  improve- 
ments placed  thereon  by  him,  to  an  amount 
beyond  the  sum  which  the  plaintiff  would  be 
entitled  to  recover  by  way  of  mesne  profits; 
nor  can  a  defendant  in  such  a  case,  upon  an 
equitable  answer,  recover  against  a  plaintiff 
the  value  of  improvements  in  good  faith  pla- 
ced upon  the  premises  by  such  defendant,  and 
have  the  same,  by  equitable  decree  against 
the  owner,  made  a  charge  upon  the  premises 
on  which  they  are  placed,  and  from  which 
the  defendant  Is  evicted  under  a  Judgment 
rendered  against  him  in  such  suit."  The  rul- 
ing announced  in  the  language  Just  quoted 
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would,  but  for  the  act  of  1897,  «urely  be  de- 
cisive of  Uie  alleged  right  of  the  defendant 
to  claim  compensation  for  improyements  "be- 
yond the  sum  which  the  ^plaintiffs*  would 
be  entitled  to  recover  by  way  of  mesne  prof- 
its." Indeed,  with  that  act  out  of  the  way, 
it  must  be  conceded  that  the  point  ruled 
on  in  the  Dudley  Case  would  be  identical- 
ly the  same  as  that  with  which  we  are 
now  dealing  in  the  case  before  us.  I  can- 
not devest  myself  of  the  conviction  that  this 
act  gives  to  defendants  in  actions  for  land 
a  new  cause  of  action,— one  which  they  did 
not  liave  before.  It  certainly  gives  them  a 
right  to  recorer  of  plaintiffs  money  which 
they  could  not  have  recovered  but  for  the  act. 
I  say  "recover,"  because  allowing  a  set-off  is, 
in  substance,  allowing  a  recovery.  If  sub- 
jecting one  to  a  liability  which  could  not  pre- 
viously be  set  up  against  him  does  not  inju- 
riously affect  his  riglits,  I  am  unable  to  see 
why  it  does  not  This  case  belongs,  I  think, 
to  an  altogether  different  class  from  that  of 
Pritchard  y.  Railroad  Co.,  87  Oa.  294, 18  S.  E. 
403,  14  L.  R.  A.  721.  There  it  was  held  that 
a  good  existing  right  of  action  which  would 
have  abated  upon  the  death  of  the  plaintiff 
was  saved  by  an  act  passed  during  the  pend- 
ency of  the  suit,  and  that  this  act,  even  as 
applied  to  actions'  pending  at  the  time  of  its 
passage,  was  not  unconstitutional.  The  act 
under  consideration  In  that  case  created  no 
new  cause  of  action.  It  merely  kept  alive 
good  causes  of  action  which  would  in  certain 
contingencies  have  abated.  The  court,  in 
effect,  held  that  the  defendant  had  no  vested 
right  to  liave  a  perfectly  lawful  demand 
against  him  destroyed,  and  an  action  therefor 
abated,  merely  by  reason  of  the  plaintiff's 
death  before  obtaining  Judgment.  The  act  of 
1889  discussed  in  that  case  was  purely  one 
relating  to  procedure,  and  I  cited  authorities 
to  prove  that  "a  law  which  merely  alters  the 
procedure  may  with  perfect  propriety  be  made 
applicable  to  past  as  well  as  future  transac- 
tions." The  act  of  1897,  as  above  stated, 
brought  into  existence  a  new  class  of  de- 
mands, and  provided  for  their  enforcement. 
It  went  far  beyond  making  mere  changes  In 
procedure  and  practice. 

Want  of  time,  arising  from  the  great  pres- 
sure of  other  official  work,  forbids  that  I 
should  attempt  to  enter  upon  a  more  extended 
discussion  of  this  very  important  question.  I 
will  therefore  add  nothing  more,  except  to 
suggest  that,  in  endeavoring  to  apply  the 
"great  principles  of  equity  and  natural  Jus- 
tice" for  the  protection  of  purchasers  who 
liave  made  improvements  on  land  not  belong- 
ing to  them,  under  the  honest  but  mistaken 
belief  that  it  did,  there  Is  danger  of  running 
contrary  to  these  same  great  prtnciples  in  per- 
mitting innocent  defendants  to  *Mmprove  out 
of  their  property"  plaintiffs  equally  innocent, 
>-such,  for  example,  as  minors,  who  did  not, 
l9y  standing  by  and  seeing  the  Improvements 
made,  or  for  any  otber  reason,  become,  either 
In  Justice  or  equity,  liable  to  sucA  a  loss. 


(lu  G«.  ni) 

RAGLAND  v.  STATE. 

(Supreme  Court  of  Georgia.    July  11,  1900.) 

CRIMINAL   LAW— INSTRUCTIONS— MANSLAUGH- 
TBRr-SBLF-DBFENSB. 

1.  It  is  not,  without  a  request  to  do  so,  obli- 
gatory on  the  Judge  presiding  in  the  trial  of  a 
criminal  case  to  give  in  charge  to  the  Jury  the 
law  applicable  to  a  theory  of  the  defense  rais- 
ed alone  b^  the  statement  of  the  accused.  Yet, 
when  a  given  charge  is  directed  to  a  theory 
raised  by  the  defendant's  statement,  it  should 
fully  and  distinctly  cover  the  theory  so  raised, 
(a)  Whether  an  advance  by  one  man  armed 
with  a  stick  on  another  in  the  nighttime,  and 
declining  to  stop  when  called  on  to  do  so,  con- 
stitute circumstances  equivalent  to  an  assault, 
so  as  to  authorise  a  homicide  to  be  reduced  to 
voluntary  manslaughtei*,  is  a  question  for  the 
Jury. 

2.  One  may  lawfully  kill  another  who  is  at- 
tempting by  violence  or  surprise  to  commit  a 
felony  on  his  person,  and  this  is  true  whatever 
may  be,  the  grade  of  the  attempted  felony.  It 
is  ^erefore  error,  after  correctly  diarging  that 
a  bare  fear  of  the  offense  is  not  sufficient  to 
justify  the  killing,  but  that  it  must  appear  that 
the  circumstances  were  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  a  felony  was 
about  to  be  committed  on  his  person,  and  that 
the  party  killing  really  acted  under,  the  infln- 
ence  of  these  fears,  and  not  in  a  spirit  of  re- 
venge, for  the  judge  to  add,  "So,  to  a  person 
killing  in  his  defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  at  the  time 
of  the  killing  that  in  order  to  save  his  own 
life  the  killing  of  the  other  was  absolutely  nec- 
essary," etc.  The  language  quoted  is  the  law 
of  justifiable  homicide  In  cases  of  mutual  com- 
bat only,  and  has  no  connection  whatever  with 
the  law  of  homicide  to  prevent  the  commission 
of  a  felony  on  the  person  of  the  slayer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Clayton  county: 
J.  S.  Candler,  Judge. 

John  Ra gland  was  convicted  of  murder,  and 
brings  error.    Reversed. 

John  B.  Hutcheson  and  John  D.  Humph- 
ries, for  plaintiff  in  error.  W.  T.  Kimsey,  SoL 
Gen.,  and  J.  M.  Terrell,  Atty.  Gen.,  for  the 
State. 


LITTLE,  J.  Ragland  was  indicted  for  the 
murder  of  Blessett  by  shooting  him  with  a 
pistol,  which.  It  is  alleged,  was  committed 
In  the  county  of  Clayton  on  February  1. 
1900.  The  a<:cu8ed  was  convicted  and  sen- 
tenced to  be  hanged.  He  made  a  motion 
for  a  new  trial  on  a  number  of  grounds,  which 
was  overruled,  and  he  excepted.  Such  por- 
tions of  the  evidence  as  are  necessary  to  be 
referred  to  are  stated  In  the  opinion.  The 
first  three  grounds  are  those  usually  found  In 
motions  for  new  trial  under  the  practice  which 
has  grown  up  in  this  state,— that  is,  ^that  the 
verdict  is  contrary  to  evidence,  and  without 
evidence  to  support  It;  that  the  verdict  Is  de- 
cidedly and  strongly  against  the  weight  of 
the  evidence;  that  It  is  contrary  to  law  and 
the  principles  of  Justice  and  equity."  When 
the  first  of  these  grounds  appears  in  a  motion. 
It  seems  that  the  insertion  of  the  two  latter 
are  certainly  unnecessary  and  could  readily 
be  omitted.  These  stereotyped  grounds  ap- 
pear,  without  any  good   reason,   in  almost 
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every  motion  for  a  new  trial  we  are  called  on 
to  consider.  All  others  which  seek  to. attack 
the  verdict  in  a  general  way  might  well  be 
omitted,  without  endangering  the  case  of  the 
plaintiff  in  error  in  this  regard;  and  it  may 
not  be  amiss,  in  this  connection,  to  observe 
that,  especially  in  a  criminal  case,  a  ground 
of  the  motion  that  a  verdict  "is  contrary  to 
the  principles  of  justice  and  equity,"  is  al- 
together superfluous.  The  Justice  which  one 
charged  with  crime  is  entitled  to  invoke  .is 
the  law  of  the  land.  He  has  no  equity.  His 
guilt  or  innocence  must  be  determined  by 
the  evidence  for  and  against  him.  So  far  as 
this  record  discloses,  there  was  no  eyewit- 
ness to  the  shooting  which  resulted  in  the 
death  of  Blessett;  and  as  to  what  transpired 
at  the  time  of  the  shooting  the  Jury  was  left 
to  determine  from  the  statement  made  by  the 
deceased  after  he  was  shot,  and  the  statement 
and  admissions  of  the  accused.  It  appears 
from  the  testimony  of  the  father  of  the  de- 
ceased: That  the  younger  members  of  his 
household  hacl  been  out  to  a  party  that  night, 
and  had  returned  home,  where  he  was.  That 
about  1  o'clock  the  same  night  his  deceased 
son  came  home  and  told  him  that  he  was  shot 
Witness  sent  for  a  physician.  He  had  a 
conversation  with  his  son  before  he  went  for 
the  physician,  and  repeatedly  during  the  week 
which  he  lived  afterwards.  The  statement 
made  in  these  conversations  was  that  the 
accused  shot  deceased  in  the  road,  at  or  near 
a  certain  oak  tree,  as  he  was  coming  out  of  a 
gate;  that  the  accused  called  to  him  and  said, 
"Stop  there,"  and  in  return  he  called,  saying, 
"Hello,  John;"  that  accused  again  said 
"StK^t"  and  then  shot  him.  The  deceased 
further  stated  hi  his  conversation  to  this  wit- 
ness that  after  he  was  shot  he  spoke  to  the 
accused,  and  the  accused  said  to  him,  "God 
damn  youl  Why^  didn't  you  speak?"  The 
txee  and  gate  referred  to  in  the  statement  of 
the  deceased,  the  witness  testified,  were  about 
60  or  70  yards  from  his  (the  witness*)  house, 
and  about  60  yards  from  Fannie  Mcintosh's 
house,  in  Clayton  county.  The  statement 
made  on  his  trial  by  the  accused  was  to  the 
effect  that  he  was  at  a  supper  at  a  certain 
church;  that  the  deceased  and  quite  a  number 
of  other  persons  were  there;  tliat  after  the 
supper  he  went  home  with  a  girl  named  Fan- 
nie Mcintosh;  that  after  arriving  at  her  house 
he  pulled  off  his  shoes  and  remained  there 
some  time;  that  he  was  induced  to  pull  off 
his  shoes  b^  request  of  the  Mcintosh  woman, 
she  giving  as  a  reason  that  deceased  would 
speak  about  his  presence  at  her  house;  that 
when  he  left  he  walked  out  of  the  house  with- 
out his  shoes,  and,  going  down  the  steps  on 
the  west  side  of  the  house,  he  discovered  a 
man  in  the  comer  of  the  chimney,  about  15 
feet  from  him;  that  he  immediately  called 
and  asked  who  it  was;  that  the  person  hailed 
did  not  speak,  but  walked  directly  towards 
him,  and  accused  said  that  he  again  hailed 
him,  and  told  the  man  walking  towards  him 
to  stop  .and  not  come  on  him;  that  the  man 
had  a  stick. in  his  hand;    that  the  accused 


walked  back  and  called  to  him  the  third  time», 
"If  you  don't  stop,  I  will  shoot  you;"  that 
he  was  going  backwards  at  this  time,,  and  be- 
came entangled  in  the  overhanging  Umb  of 
a  tree,  and,  not  knowing  the  purpose  of  the 
advancQ  on  him,  he  shot  "through  fright  and 
fear."  Fannie  Mcintosh  testified  that  the 
shooting  did  not  occur  where  the  accused  said 
that  it  did;  that  she  heard  the  report  of  a 
gun  somewhere  from  10  to  20  minutes  after 
the  accused  left  her  house;  that  it  was  out 
towards  the  gate.  Other  evidence  was  in- 
troduced on  the  part  of  the  state,  which,  be- 
cause of  the  rulings  we  make  on  the  charges 
of  the  court  excepted  to,  it  is  not  necessary 
should  be  set  out  in  detail;  and,  as  the  plain- 
tiff in  error  is  to  be  tried  again,  we  do  not 
pass  on  the  evidence. 

1.  It  is  alleged  that  the  court,  after  char- 
ging  the  law  of  manslaughter  as  found  in 
the  Code,  erred  in  giving  the  following 
charge:  "In  all  cases  where  a  homicide  is 
proven,  to  reduce  that  homicide  from  murder 
to  voluntary  manslaughter  there  must  be 
some  actual  assault  upon  the  person  killing; 
that  is,  there,  must  be  more  than  the  mere 
walking  towards  the  person.  There  must  be 
some  actual  assault;  that  is,  there  must  be 
some  attack,  some  attempt  to  do  a  violent 
injury  on  the  person  of  another.  There  must 
be  some  actual  assault  upon  the  person  kill- 
ing, or  there  must  be  an  attempt  by  the  per- 
son killed  to  commit  a  serious  personal  injury 
on  the  person  killing,  or  other  equivalent  cir- 
cumstances to  Justify  the  excitement  of  pas- 
sion, and  to  exclude  all  idea  of  deliberation 
or  malice,  either  express  or  implied."  It  is 
evident  that  the  trial  Judge,  in  giving  these 
Instructions  to  the  Jury,  had  reference  to  the 
statement  of  the  accused,  when  he  used  the 
words  that  '*there  must  be  more  than  the 
mei-e  walking  towards  the  person."  We  rec- 
ognize the  rule  that,  unless  properly  reqiiest- 
ed,  a  charge  on  the  law  raised  alone  by  the 
statement  of  the  prisoner  is  not  obligatory 
on  the  part  of  the  trial  Judge  in  giving  in- 
structions to  the  Jury.  In  very  many  cases 
this  should  be  done,  and  the  present  is,  i;n 
our  opinion,  one  of  those  cases,  because  the 
verdict  was,  in  a  great  measure,  to  be  based 
on  the  statements  made  by  the  deceased  after 
lie  was  shot,  and  the  account  that  the  ac- 
cused gave  of  the  facts  of  the  homicide  in 
his  statement  to  the  Jury.  Some  of  these 
statements  of  the  deceased  were  at  least  of 
doubtful  admissibility,  either  as  dying  dec- 
larations or  as  part  of  the  res  gestse  of  the 
homicide,  and  at  best  the  evidence  as  to  the 
facts  of  the  homicide  consisted  of  statement 
against  statement.  While  we  have  no  disposi- 
tion to  criticise  the  rule  above  stated,  yet, 
when  the  Judge  of  his  own  motion  undertakes 
to  charge  the  law  arising  on  a  state  of  facts 
as  given  by  the  accused  in  his  statement,  the 
charge  so  given  must  be  correct  law,  and  ap- 
plicable to  the  theory  of  the  defense  made  by 
the  accused  in  his  statement  Under  this 
view,  it  must  be  determined  that  the  charge 
complained  of  was  error,  for  the  reasons: 
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First,  it  l8  not  a  floaDd  legal  proposition;  sec- 
ond, It  is  not  a  correct  application  of  the  law 
to  the  theory  of  the  defense  raised  by  the 
statement  Under  our  Criminal  Code  (section 
66),  three  dilTerent  conditions  are  legally  suffi- 
cient to  authorize  a  Jury  to  reduce  a  homi- 
cide from  murder  to  voluntary  manslaughter: 
If  the  deceased  made  an  actual  assault  upon 
the  accused,  or  if  the  deceased  attempted  to 
commit  a  serious  personal  injury  on  the  ac- 
cused, or  when  there  are  other  equivalent  cir- 
cumstances to  Justify  the  excitement  of  pas- 
sion, the  grade  of  the  homicide  may  be  re- 
duced to  voluntary  manslaughter.  It  will  be 
noted  that  the  instruction  given  was  that 
there  must  be  more  tlian  the  mere  wallsing 
towards  the  person,  to  reduce  the  homicide 
from  murder  to  voluntary  manslaughter.  It 
is  not  necessary  that  there  be  some  actual 
assault,  some  attacls,  some  attempt  to  do  a 
violent  injury  on  the  person  IsiUing,  in  order 
to  reduce  the  offense.  If  there  are  other 
equivalent  circumstances  to  Justify  the  pas- 
sion, the  offense  may  be  reduced.  What  these 
equivalent  circumstances  ate  is  to  be  ad- 
Judged  by  the  Jury;  and  we  apprehend  that 
weight  and  significance  would,  or  not,  be  at- 
tached to  the  fact  of  such  walliing  towards 
the  accused,  according  to  the  circumstances 
surrounding  the  parties  at  the  time.  For  in- 
stance, if  the  Jury  were  to  believe  that  a 
rapid  advance  by  one  man,  armed  with  a 
sticls,  upon  another,  indicated  an  intention  to 
do  the  latter  some  serious  bodily  harm  when 
he  should  have  arrived  at  a  point  sufficiently 
near,  they  might  well  determine  these  cir- 
cumstances to  be  the  equivalent  of  an  as- 
sault on  the  person  being  advanced  upon. 
Certainly  the  Jury  would  have  been  fully 
authorized,  if  they  believed  the  statement  of 
the  accused,  to  find  that  the  circumstances 
detailed  were  the  equivalent  of  an  assault, 
and  indicated  on  the  part  of  the  person  ad- 
vancing an  intention  to  commit  a  serious  per- 
sonal injury  on  the  accused.  The  reference 
by  the  Judge  to  the  prisoner's  statement,  as 
set  out  in  the  motion,  did  not  really  present 
the  defense  outlined  by  him.  The  accused 
stated  that  in  the  darkness  of  the  night  he 
discovered  a  man  within  15  feet  of  him,  stand- 
ing and  (Inferentially)  waiting  for  his  ap- 
proach; that  the  person  so  waiting  there 
advanced  upon  him  with  a  stick,  and  would 
not  stop  when  warned  to  do  so.  Such  a  state 
of  facts  would  raise  in  the  mind  of  a  very 
reasonable  man  a  belief  that  an  attack  was 
to  be  made  upon  him,  and,  when  the  person 
being  advanced  on  shoots  and  kills  the  per- 
son advancing  under  these  circumstances,  a 
principle  of  law  applies  which  is  essentially 
distinct  from  that  which  is  applicable  where 
one  shoots  and  kills  another  who  is  merely 
walking  towards  him.  There  may  not  be  one 
word  of  truth  in  the  statement  Whether 
there  is  not  we  are  not  called  on  to  say,  but 
the  point  is  that  when  the  trial  Judge  in- 
structed the  Jury  that  the  mere  walking  by 
the  deceased  towards  the  accused  was  not 
sufficient  to  reduce  the  homicide  from  murder 


to  voluntary  manslaughter,  be  only  partially 
covered  the  theory  of  the  defense  raised  by 
the  statement;  and.  In  our  opinion,  if  the 
charge  on  the  subject  of  volnntazy  man- 
slaughter was  Intended  to  meet  the  theory  of 
the  defendant  as  It  evidently  was,  it  should 
have  gone  further,  and  given  the  accused  the 
l)enefit  of  the  law  applicable  to  the  theory 
as  it  was  really  raised  by  his  statement. 

2.  Complaint  is  made  that  after  charging 
the  Jury  that  It  was  Justifiable  homicide  to 
kill  another  in  self-defense,  or  in  defense  of 
habitation,  property,  or  person  against  one 
who  manifestly  intends  or  endeavors  by  vio- 
lence or  surprise  to  commit  a  felony  on  either, 
and  then  charging  the  law  in  relation  to  the 
character  of  the  fears  of  such  felony  sufficient 
to  Justify  the  killing,  the  court  added  in  this 
connection  the  following:  "So,  to  a  person 
killing  in  his  defense,  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  at  the 
time  of  the  killing  that  in  order  to  save  his 
own  life,  the  killing  of  the  other  w^  abso- 
lutely necessary;  and  it  must  appear,  also^ 
that  the  person  killed  was  the  assailant,  and 
that  the  slayer  had  really  and  in  good  faith 
endeavored  to  decline  any  further  struggle  be- 
fore the  mortal  blow  was  given."  This 
charge  is  error.  It  is  Justifiable  homicide, 
under  our  law,  for  one  to  kill  another  who  is 
manifestly  intending  or  endeavoring  by  vio- 
lence or  surprise  to  commit  a  felony  on  his 
person,  and  this  is  true  without  regard  to  the 
grade  of  felony;  and  it  Is  not  a  correct  propo- 
sition of  law  that  when  one  kills  another  to 
prevent  the  commission  of  a  felony  on  his  per- 
son, the  danger  must  be  so  urgent  and  pressing 
at  the  time  of  the  killing  that  In  order  to  save 
his  own  life  the  killing  of  the  other  was  neces- 
sary. On  the  contrary,  It  is  only  necessary  to  be 
shown  that  the  circumstances  were  sufficient 
to  excite  the  fears  of  a  re^^nable  man  that 
such  felony  was  about  to  be  committed  upon 
him.  in  order  to  Justify  the  homicide.  Other- 
wise, a  woman  killed  a  man  to  prevent  the 
rape  of  her  person,  or  one  who  slew  a  burglar 
to  prevent  the  burglary  of  his  home,  would 
not  be  Justifiable.  In  neither  of  these  cases 
is  the  life  of  the  slayer  involved,  but  In  each 
a  felony  was  about  to  be  committed.  A  per- 
son in  this  state  may  kill  another  for  other 
purposes  than  to  save  his  own  life,  and  be 
Justified,  if  he  do  so  to  prevent  any  felony 
from  being  committed  on  his  habitation,  per- 
son, or  property.  His  defense  is  complete 
when  to  a  Jury  it  appears  that  the  circum- 
stances were  sufficient  to  excite  the  fears 
of  a  reasonable  man  that  a  felony  was  about 
to  be  committed,  and  that  he  killed  to  prevent 
its  commission.  The  latter  part  of  the 
charge,  as  given,  applies  only  to  cases  of  hom- 
icide where  the  parties  bad  previously  been 
engaged  in  mutual  combat.  Powell  v.  State. 
101  Ga.  9,  29  S.  E.  809;  Stubbs  v.  State  (Ga.) 
36  S.  E.  200.  It  is  doubtless  true  that  the 
presiding  Judge  recognized  these  distinctions, 
but  inasmuch  as  the  two  principles  enunci- 
ated in  his  charge  are  directly  coupled  to- 
gether,  without  a  distinction   having   been 
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•drawn,  the  Jury  might -haye  understood  from 
the  charge  as  get  out  in  the  ground  of  the  mo- 
tion that,  while  it  was  Justifiable  for  one  to 
kill  another  to  prevent  the  commission  of  a 
felony  on  his  person,  it  must  at  the  same  time 
4ippear  that  the  danger  was  so  urgent  and 
pressing  at  the  time  of  the  killing  that  it  was 
necessary  for  the  slayer  to  take  the  life  of 
the  deceased  in  order  to  save  his  own  life. 
This  is  not,  and  has  never  been,  the  law. 
Judgment  reversed.  All  the  justices  concur- 
ring. 


(Ul  Q«.2S9) 

SIMMONS  V.  THORNTON. 
(Supreme  Court  of  Georgia.    July  11,  1900.) 
PAYMENT— EVIDENCE. 
That  a  particular  and  soecified  indebted- 
ness to  an  aaministrator  has  been  paid  cannot 
be  shown  merely   by   introducing  in  evidence 
-checks  drawn  by  the  debtor  upon  a  bank,  with 
'ts  stamp  of  payment  thereon,  which  were  pay- 
able to  the  order  of  the  person  filling  the  of- 
fice of   administrator,   in   his   own   name   and 
right,  and  indorsed  by  him  both  individually 
and     in    his    representative    capacity.      Such 
checks,  without  some  evidence  connecting  them 
with  the  indebtedness  in  question,   would,   at 
most,  afford  proof  only  of  the  fact  that  the 
•debtor  had  made  payments  to  the  payee  named 
in  the  checks,  and  would  not  show  to  what  ac- 
count they  were  applied  or  intended  to  be  ap- 
plied. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  E.  H.  Thornton,  administrator, 
against  C.  J.  Simmons.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Arnold  &  Arnold  and  Simmons  &  0)rrigan, 
for  plaintiff  in  error.  S.  N.  Evins  and  E.  R. 
Black,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  in  error,  C. 
J.  Simmons,  became  indebted  to  P.  J.  McNa- 
mara,  as  administrator  of  the  estate  of  M. 
Lynch,  deceased,  for  money  which  Simmons 
had  collected  as  an  attorney,  and  which  Mc- 
Namara  permitted  him  to  retain  as  a  loan. 
McNamara  died,  and  E.  H  Thornton  became 
administrator  de  bonis  non  of  Lynches  estate. 
As  such  lie  brought  an  action  against  Simmons 
for  the  money  above  mentioned,  and  ''up- 
on the  trial  of  said  case  the  defendant  admit- 
ted the  plaintiff's  account  in  evidence  without 
proof,  assuming  the  burden  of  showing  that 
the  debt  had  been  paid  off."  For  the  purpose 
of  so  doing,  Simmons  tendered  in  evidence 
several  checks,  drawn  by  himself  on  the  Ex- 
change Bank  of  Atlanta,  "payable  to  the  or- 
der of  P.  J.  McNamara."  Each  of  these 
checks  was  indorsed:  "P.  J.  McNamara.  M. 
Lynch  Estate,  by  P.  J.  McNamara,  Adminis- 
trator,"—and  on  each  was  a  stamp  showing 
that  it  had  been  paid  by  the  bank.  The  plain- 
tiff objected  to  the  admission  of  these  checks 
on  the  ground  that  they  did  not  show  that 
they  were  to  be  applied  as  payments  on  the 
alleged  debt  of  the  plaintiff.  The  court  sus- 
rtained  the  objection,   excluded   the   checks 


from  evidence,  and  directed  a  verdict  in  favor 
of  the  plaintiff;  no  proof  being  offered  by  the 
defendant  "connecting  these  checks  with  the 
plaintiff's  debt"  The  only  error  of  which 
the  bill  of  exceptions  complains  is  the  action 
of  the  court  in  not  permitting  the  checks  to 
be  introduced  in  evidence. 

The  position  of  the  plaintiff  in  error  Is  that 
these  checks,  without  more,  afforded  prima 
facie  evidence  of  payments  by  him  to  Mc- 
Namara upon  the  debt  for  the  collection  of 
which  the  present  action  was  brought.  There 
was,  as  above  indicated,  no  evidence  tending 
to  show  any  connection  between  the  checks 
and  this  debt,  and  it  is  manifest  from  the  re- 
citals In  the  bill  of  exceptions  that  Simmons 
had  none  to  offer.  He  could  not  himself  tes- 
tify as  a  witness,  because  of  the  fact  that 
McNamara  was  dead.  The  naked  question 
there  vore  is,  were  these  checks,  in  and  of 
themselves  and  without  further  proof,  admis- 
sible in  evidence  to  show  partial  payment 
by  Simmons  on  his  particular  debt  to  the  es- 
tate of  M.  Lynch  which  Thornton  as  its  rep- 
resentative is  now  seeking  to  collect?  We 
think  not.  In  the  first  place,  the  checks  were 
made  payable  to  the  order  of  McNamara  indi- 
vidually, which  would  seem  to  indicate  that 
they  were  given  in  discharge  of  some  obli- 
gation on  the  part  of  Simmons  to  McNamara 
in  his  own  right.  Without  more,  the  natural 
inference  would  therefore  be  that  the  money 
which  the  latter  received  on  these  checks  be- 
longed to  him,  and  not  to  the  estate  which  he 
represented.  The  indorsement,  "M.  Lynch 
Estate,  by  P.  J.  McNamara,  Administrator," 
which  appeared  on  each  of  the  checks,  might 
well  and  plausibly  be  accounted  for  on  the 
tiieory  that  McNamara,  being  himself  Indebt- 
ed to  the  estate  of  Lynch,  intended  in  this 
manner  to  transfer  to  it,  in  settlement  of  Its 
demands  against  him,  the  funds  belonging  to 
him  for  which  the  checks  called;  but,  even  if 
the  fact  that  he  entered  this  indorsement  up- 
on them  can  be  treated  as  an  admission  by 
him  that  he  really  received  the  checks  in  his 
representative  capacity,  such  an  indorsement 
certainly  does  not  amoimt  to  an  admission 
that  the  proceeds  of  the  checks  were  to  be  ap- 
plied to  the  satisfaction  of  the  particular  debt 
to  compel  payment  of  which  the  action  was 
instituted.  For  aught  that  appears,  Simmons 
may  have  been  indebted  to  Lynch's  estate  up- 
on divers  other  and  entirely  distinct  demands, 
in  satisfaction  of  one  or  more  of  which  these 
checks  may  have  been  given. 

It  is  insisted,  however,  that,  as  the  plaintiff 
did  not  contend  that  Simmons  ever  owed  Mc- 
Namara or  the  estate  of  Lynch  any  debt  other 
than  that  sued  upon,  the  checks  were  admis- 
sible to  show  payment  of  that  identical  debt. 
The  reply  is  that  no  obligation  rested  upon 
the  plaintiff  of  presenting  any  such  conten- 
tion, or  attempting  to  sustain  it  by  proof; 
but  it  was  incumbent  on  the  defendant,  he 
having  assumed  the  burden  of  proof,  to  show 
affirmatively,  by  competent  and  satisfactory 
evidence,  that  he  had,  as  matter  of  fact,  paid 
the  very  demand  which  was  the  foundation 
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of  the  plaintiff's  action.  This,  for  the  reap 
SODS  above  stated,  Simmons  could  not  accom- 
plish by  merely  introducing  evidence  the  only 
effect  of  which  was  to  show  that  he  had  paid 
to  the  representative  of  Lynch's  estate  so 
much  money.  To  this  extent,  and  no  further, 
the  proof  afforded  by  the  checks  went;  and  as 
there  was  no  evidence  connecting  them  in  any 
way  with  the  debt  declared  upon,  and  none 
offered  for  this  purpose,  excluding  them  was 
clearly  not  erroneous.  Apparently,  this  is  a 
very  hard  case  on  Simmons;  but,  as  is  ob- 
vious, the  hardship  arises  simply  by  reason 
of  the  fact  that,  under  the  law,  he  was,  on 
account  of  the  death  of  McNamara,  disquali- 
fied from  testifying  as  a  witness  in  his  own 
behalf.  Judgment  affirmed.  All  the  Justices 
concurring. 

(Ill  Oft,  ni) 

TURNER  V.  STATE. 

(Supreme  Court  of  Georgia.    July  11,  1900.) 

CKIMINAL       LAW— LARCENY— BVIDENCB^-NEW 

TRIAL-JUROR— DISQUALIPICATION—RB- 

CBNT  POSSESSION— INSTRUCTIONS. 

1.  The  evidence  was  amply  sufQcient  to  sus- 
tain the  finding  that  the  defendant  was  guilty 
of  the  larceny  with  which  he  was  charged. 

2.  After  a  verdict  of  guilty  has  been  render- 
ed In  a  criminal  case,  and  application  made 
for  a  new  trial,  the  verdict  should  not  be  set 
aside  on  the  ground  that  one  of  the  jurors  who 
tried  the  case,  and  who  qualified  himself  on  his 
voir  dire,  was,  because  of  bias  or  prejudice 
against  the  defendant,  disqualified^  when  only 
one  witness  testifies  to  facts  tending  to  show 
that  the  disqualification  existed,  in  such  a 
case  the  oath  of  the  juror  that  he  had  no  preju- 
dice or  bias  \a  not  overcome  by  the  simple  oath 
of  one  other  person  detailing  facts  from  which 
such  disqualification  might  be  inferred.  There 
must,  in  order  to  set  aside  a  verdict  on  this 
ground,  be  other  affirmative  evidence,  or  at 
least  extrinsic  circumstances  shown,  before  the 
falsity  of  the  oath  taken  by  the  juror  when  he 
entered  upon  the  consideration  of  the  case  is 
sufficiently  shown  to  authorize  the  grant  of  a 
new  trial  on  this  ground. 

3.  In  order  that  recent  possession  may  be 
considered  as  a  circumstance  from  which  the 
guilt  of  one  who  is  charged  with  a  larceny 
may  be  inferred,  It  must  be  clearly  shown  that 
the  goods  found  in  the  possession  of  the  accus- 
ed had  been  in  fact  stolen.  But,  when  a  lar- 
ceny has  been  clearly  shown  to  have  been  com- 
mitted, a  charge  to  the  jury  that  "it  would  be 
necessary  for  you  to  find  that  the  thing  alleged 
to  have  been  stolen  was  so  recently  in  his  pos^ 
session  immediately  after  the  theft  was  alleged 
to  have  been  committed,  and  was  in  his  posses- 
sion with  his  knowledge  and  consent,"  does  not 
necessarily  require  that  the  verdict  should  be 
set  aside.  While  the  use  of  the  word  "alleged** 
was  not,  in  this  connection,  strictly  appropri- 
ate, the  fact  that  the  larceny  was  clearly  prov- 
en was  of  itflelf  sufficient  to  prevent  the  jury 
from  being  misled  by  the  charge  in  question. 

4.  There  was  no  error  in  ttie  admission  of 
evidence,  nor  in  the  charge  or  failure  to  charge, 
of  which  complaint  Is  made. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn .  county ; 
Joseph  W.  Bennett,  Judge. 

Alfred  Turner  was  convicted  of  larceny, 
and  he  brings  error.    Affirmed. 

Courtlaud  Symms  and  S.  R.  Atkinson,  for 
plaintiff  in  error.  John  W.  Bennett,  Sol. 
Gen.,  and  D.  W.  Krauss,  for  the  State. 


LITTLB,  X  Tomer  was  indicted  for  the 
offense  of  simple  larceny;  the  property  which 
he  was  charged  with  stealing  being  a  brlndle 
cow  of  the  yalue  of  (60,  belonging  to  Mrs. 
MoCullough.  He  pleaded  not  guilty,  and  on 
the  issue  formed  a  verdict  of  guilty  was  ren- 
dered against  him.  He  made  a  motion  for  a 
new  trial,  which  was  OTemiled,  and  he  ex- 
cepted. His  conviction  rested  on  drcum- 
stantial  evidence,  and  for  the  purposes  of  this 
decision  no  part  of  the  evidence  adduced  Is 
necessary  to  be  reported,  in  order  that  the 
points  decided  may  be  understood,  except  that 
which  hereafter  appears. 

1.  It  is  alleged  that  the  verdict  is  contrary 
to  law  and  without  evidence  to  support  it 
While  the  evidence  was  circumstantial,  it  was 
very  strong,  well  connected,  and  pointed  with 
almost  unerring  certainty  to  the  guilt  of  the 
accused.  The  larceoy  of  the  cow  described 
in  the  bill  of  indictment  was  so  dearly 
shown  as  to  admit  of  no  doubt.  It  was  shown 
on  the  part  of  the  state  that  the  defendant 
was  seen  driving  a  cow,  answering  in  all  re- 
spects to  the  descrlptiop  of  the  stolen  animal, 
from  the  direction  of  the  p)ace  where  she 
must  have  been  stolen,  and  towards  his 
slaughter  pen.  In  addition,  it  was  further 
shown  that  the  hide  and  horns  of  the  stolen 
cow  were  found  at  the  slaughter  pen  of  the 
accused  within  a  short  time  after  he  was  seen 
driving  the  cow.  Other  circumstances  tended 
to  strengthen  the  chain  of  evidence,  which  ex- 
cluded every  other  hypothesis  but  that  of  the 
guilt  of  the  defendant  The  evidence  fuU^ 
warranted  the  verdict  of  guilty. 

2.  Another  ground  of  the  motion  is  that  one 
of  the  Jurors  who  qualified  himself,  and  was 
sworn  and  acted  on  the  trial  of  the  case,  was 
not,  in  truth  and  in  fact  tree  from  bias  or 
prejudice  against  the  defendant,  and  that 
the  mind  of  this  juror  was  not  perfectly  im- 
partial between  the  state  and  the  accused  at 
the  time  when  he  qualified,  and  when,  as  a 
Juror,  he  participated  in  the  trial  of  the  case 
and  the  return  of  the  verdict,  because  the  said 
Juror,  Parker,  bore  ill  feeling  against  the  de- 
fendant previous  to  the  trial,  and  had  openly 
stated  and  told  one  Strickland  that  the  accus- 
ed had  stolen  a  cow  from  him  in  the  year 
1898,  which  prejudice  and  disqualification  to 
serve  as  a  Juror  were  unknown  to  the  accus 
ed  and  his  couns^  at  the  time  he  was  accept- 
ed and  sworn  as  a  Juror.  This  ground  of  the 
motion  is  supported  by  the  affidavit  of  Strick- 
land alone,  and  the  question  whether  Parker 
was  disqualified  was  left  to  be  determined  by 
the  trial  Judge  on  this  afildavit  He  decided 
against  the  existence  of  the  disqualification, 
and  in  doing  so  was  amply  supported,  under 
the  rule  heretofore  biid  down  by  this  court 
which  is,  that  after  verdict  to  disquali^  a 
Juror  who  tried  the  case,  and  who  swore  that 
he  had  not  formed  and  expressed  an  opinion, 
and  had  no  bias  or  prejudice,  and  was  per- 
fectly impartial,  there  should  be  the  afildavit 
at  least  of  two  witnesses,  or  that  which  is  the 
equivalent  thereof,  against  such  oath  of  the 
juror;  otherwise,  it  is  but  oath  against  oath^ 
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and  the  TRrdlct  wUl  not  be  set  aside  on  tbe 
ground  of  the  incompetency  of  the  Juror. 
Hudgina  v.  State,  61  Ga.  182;  Fogarty  t. 
State,  80  Ga.  404,  5  S.  E.  782.  See,  also, 
Hackett  y.  State,  108  Ga.  40,  33  S.  E.  842. 
There  was  no  error,  therefore,  in  oTerruling 
the  motion  for  new  trial  on  this  ground. 

8.  Error  is  alleged  to  that  part  of  the 
charge  which  was  given  to  the  Jury  in  the 
following  language:  "Among  the  other  cir- 
cumstances which  the  state  claims  that  it  has 
proved  in  this  case,  it  contends  that  this  de- 
fendant was  found  in  the  possession  of  the 
hide  and  horns  of  the  animal  alleged  to  have 
been  stolen,  and  they  have  Introduced  in  evi- 
dence what  they  contend  Is  the  hide  and  horns 
of  cow  alleged  to  have  been  stolen.  The  court 
charges  you  in  reference  to  them  that  recent 
possession  of  a  thing  alleged  to  have  been 
stolen  may  be  considered  by  you  along  with 
other  evidence  in  the  case;  but  before  you 
would  be  authorised  to  consider  such  recent 
possession  as  an  inculpating  circumstance 
against  the  defendant,  it  would  be  necessary 
for  you  to  find  that  the  thing  alleged  to  have 
been  stolen  was  so  recently  in  his  possession 
immediately,  after  the  theft  was  alleged  to 
have  been  committed,  and  was  in  his  pos- 
session with  his  knowledge  and  consent." 
Among  the  objections  urged  to  this  charge, 
one  is  that  it  directed  the  Jury  that  they 
might  consider,  as  a  circumstance  of  guilt, 
the  recent  possession  of  a  thing  alleged  to 
have  been  stolen,  whereas  they  should  have 
been  instructed  that  they  might  consider  such 
pofisession  of  stolen  property  as  a  circum- 
stance of  guilt.  It  is  freely  conceded  that 
the  word  "alleged,"  as  used  in  the  latter  part 
of  this  chaige,  was  not  happy.  This  court, 
in  the  case  of  Brooks  v.  State,  06  Ga.  3.53,  23 
8.  E.  413,  called  attention  to  a  well-recognized 
principle,  when  it  said  that  no  presumption 
of  guilt  arises  from  the  mere  possession  l^ 
the  accused  of  goods  alleged  to  have  been 
stolen  from  the  premises  at  the  time  of  the 
commission  of  a  burglary,  unless  the  gooda 
were  shown  to  have  been  in  fact  stolen  there- 
from, and  the  accused  is  found  recently  there- 
after in  the  possession  of  them.  In  such  a 
case  two  things  must  concur:  It  must  be 
shown  that  at  the  time  the  alleged  burglary 
was  committed  the  goods  were  taken  from 
the  house  which  was  broken,  and  it  must  be 
shown  that  recently  thereafter  they  were 
found  in  the  possession  of  the  defendant.  It 
is  not  the  recent  possession  of  goods  that 
might  have  been  in  the  storehouse,  but  the 
recent  possession  of  goods  shown  to  have 
been  stolen  therefrom  at  the  time  the  bur- 
clary  was  committed,  which  affords  the  pre- 
sumption upon  which  the  guilt  of  the  possess- 
or of  the  stolen  goods  may  be  Inferred.  It 
was  alleged  in  the  bill  of  indictment  in  the 
present  case  that  the  accused  stole  a  certain 
described  cow.  He  denied  the  charge.  It  was 
theiefore  incumbent  upon  the  state  to  prove 
by  satisfiictory  evidence,  as  a  starting  point 


in  its  case,  the  fact  that  the  cow  was  stolen. 
This  fact  was  made  to  appear  veiy  clearly  by 
the  evidence,  even  if  it  was  a  contested  fact 
during  the  trial  of  the  case.  The  truth  of  the 
allegation  that  he  stole  the  cow  was  the  only 
point  that  he  strenuously  contested.  The  Ian- 
guage  of  the  charge  may  be  open  to  the 
criticism  that,  by  implication,  the  Judge  meant 
to  convey  to  the  Jury  the  idea  that  they 
might  consider  the  fact  that  a  larceny  was 
alleged,  and  the  fact  that  the  accused  was  in 
recent  possession  of  property  alleged  to  have 
been  stolen,  as  an  inculpating  circumstance 
against  him.  It  is  to  be  noted,  however, 
that  the  Judge  did  not  affirmatively  say  they 
might  do  this.  What  he  did  tell  the  Jury 
was  that  they  could  not  consider  these  things 
against  the  accused  unless  the  possession  was 
recent.  It  is  evident  that  recent  possession 
was  the  idea  most  prominent  in  the  mind  of 
the  Judge  at  the  time  the  charge  was  given, 
and  that  his  real  purpose  was  to  caution  the 
Jury  that  unless  the  possession  was  recent  the 
fact  of  possession  could  not  coimt  against  the 
accused.  The  evidence  being  conclusive  that 
a  larceny  was  committed  by  some  one,  we  do 
not  think  that  the  Jury  could  have  been  mis- 
led by  the  use  of  the  word  "alleged,"  in  the 
concluding  portion  of  the  extract  from  the 
diarge  of  which  complaint  was  made,  and 
therefore  think  that  this  inaccuracy  should 
•not  be  held  as  ground  for  a  new  trial. 

4.  After  a  careful  examination  of  the  oth- 
er grounds  of  the  motion,  we  are  of  the  opin- 
ion that  the  court  did  not  err  in  the  admis- 
sion of  evidence  as  to  which  complaint  is 
made,  nor  in  his  charge  or  failure  to  charge 
as  set  out  in  the  other  grounds  of  the  motion. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

(Ul  Qa.  851) 
GEORGIA  RAILROAD  &  BANKING  CO. 
v.  POUNDS. 
(Supreme  Court  of  Georgia.    July  12,  1900.) 

RAILROADS-KILLINO  STOOK-CONFLICnNQ 

BVIDENCS. 

There  being  some  conflict  in  the  evidence 
as  to  whether  the  engineer  on  the  locomotive 
which  struck  and  killed  the  cow  "exercised  all 
ordinary  and  reasonable  care  and  diligence"  to 
prevent  striking  the  animal,  and  the  jury  hav- 
ing returned*  a  verdict  in  favor  of  the  plaintiff 
for  the  proven  value  of  the  cow,  there  was  no 
error  committed  in  overroling  the  certiorari. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Action  by  J.  C.  Pounds  against  the  Georgia 
Railroad  &  Banking  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Jos.  B.  h  Bryan  Gumming  and  M.  A  Cand- 
ler, for  plaintiff  in  error.  Alonao  Field,  for 
defendant  In  error. 

PBR  GURIAIL    Judgment  afflrmed. 
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(lU  Oa.  278) 

EAVES  T.  GARNER  et  aL 

(Supreme  Oourt  of  Georgia.    July  12,  1900.) 

FL  FA.  FROM  JUSTICE— RETURN— LEVY   ON 
LAND. 

An  entiy  by  a  constable  upon  a  fi.  (a.  is- 
sned  from  a  justice's  coui't  in  the  following 
language:  ''I  know  of  no  personal  property  in 
the  possession  of  the  defendant  on  which  to 
levy  this  fi.  fa./'— is  not  such  a  compliance  with 
section  4167  of  the  Civil  Code  as  will  author- 
ize a  constable  to  levy  the  execution  upon  land. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralsoa  coun- 
ty; O.  G.  Janes,  Judge. 

Action  by  C.  C.  Eaves  against  J.  F.  Garner 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings -error.    Affirmed. 

K  S.  &  G.  D.  Griffith,  for  plaintiff  in  error. 
Price  Edwards,  for  defendants  in  error. 

FISH,  J.  <C.  C.  Eaves  brought  his  action 
against  J.  F.  Garner,  J.  G.  Weaver,  and  B. 
F.  Morgan  for  damages  which  he  alleged  he 
had  sustained  by  reason  of  the  defendants 
having  entered  upon  his  land  and  cut  and 
carried  away  certain  timber.  Upon  the  trial, 
to  prove  his  title  to  the  land,  plaintiff  offered 
in  evidence  a  sheriff's  deed  thereto,  made  in 
pursuance  of  a  sale  under  an  execution  issued 
from  a  justice's  court  He  also  offered  in 
evidence  a  copy  of  such  execution,  with  the 
entries  thereon;  the  original  having  been  lost. 
The  following  entry  appeared  on  the  copy  fl. 
fa.:  "I  know  of  no  personal  property  in  the 
possession  of  the  defendant  on  which  to  levy 
this  fl.  fa.  This  14th  day  of  February,  1848. 
James  8.  Trible,  Cons."  The  court  excluded 
the  copy  fl.  fa.,  and  the  plaintiff  excepted. 

Section  4167  of  the  Civil  Code,  which  is  a 
codification  of  the  act  of  1811,  provides  that 
"no  constable  shall  levy  on  any  land  unless 
there  is  no  personal  property  to  be  found 
sufficient  to  satisfy  the  debt,  which  fact  must 
appear  by  an  entry  on  the  execution,  to  be 
levied  by  a  constable  of  the  county  where 
such  execution  was  issued,  or  where  the  prop- 
erty to  be  levied  upon  may  be  found."  The 
entry  of  the  constable  upon  the  fl.  fa.  in  this 
case  did  not  comply  with  this  section  of  the 
Code.  Instead  of  an  entry  of  "no  personal 
property  to  be  found."  which  selems  to  imply 
that  the  constable  should  make  some  search 
for  such  property,  he  made  an  entry  that  he 
knew  of  no  personal  property  in  the  possession 
of  the  defendant  on  which  to  levy  the  fl.  fa. 
The  defendant  may  have  owned  sufficient  per- 
sonalty to  have  satisfied  the  execution,  which 
at  the  time  of  this  entry  was  In  possession  of 
some  one  else,  and  the  constable  may  have 
known  this  fact,  and  yet  his  entry  would  have 
been  true.  There  was  no  error,  therefore.  In 
sustaining  the  objection  to  the  introduction  of 
the  fi.  fa.  in  evidence.  There  seems  to  have 
been  no  objection  to  sheriff's  deed  going  in 
evidence;  but,  as  the  plaintiff  offered  no 
other  evidence,  the  court  did  not  err  In  grant- 
ing a  noi^suit  Judgment  affirmed.  All  the 
justices  concurring. 


(Ill  Oa.  274> 
MORSE  V.  LOWB. 
(Supreme  Court  of  Georgia.    July  12,  1900./ 
CONTINUANCB-ABSBNCB  OF  PARTY. 
Where,  upon  a  motion  for  a  continuance 
made  in  behalf  of  a  claimant,  it  appeared  that 
the  claimant  was  proTidentially  prevented  from 
attending  the  trial,  and  the  claimant's  counsel 
stated,  in  his  place,  that  he  could  not  go  safely 
to  trial  without  the  presence  of  his  client,  and 
no  counter  showing  was  made,  it  was  erroneous 
to   overrule   the   motion,    although    the    entry, 
"Continued  for  sickness  of  claimant's  family,** 
had  been  made  upon  the  docket  at  a  previous 
term. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Claim  case  between  J.  A.  Morse  and  Wil- 
liam Lowe.  Judgment  for  defendant  Claim- 
ant brings  error.    Reversed. 

W.  A.  James,  for  plaintiff  in  error.  J.  S. 
James,  for  defendant  in  error. 

FISH,  J.  This  is  a  claim  case.  When  it 
was  called  for  trial  in  the  court  below,  coun- 
sel for  claimant  made  a  motion  for  a  continu- 
ance, upon  the  ground  that  the  claimant  waa 
sick  and  unable  to  attend  court;  the  couns^ 
stating,  in  his  place,  that  he  could  not  go 
safely  to  trial  without  her  presence,  and  that 
he  needed  her  as  a  witness.  The  proof  sub- 
mitted in  support  of  this  motion  was  the 
affidavit  of  a  physician  and  the  testimony  of 
the  claimant's  father.  The  physician  testified 
that  the  claimant  was  ill,  and  would  not  be 
able  to  leave  her  home  within  the  next  two 
or  three  weeks,  and  that  it  would  be  impos- 
sible for  her  to  attend  oourt  during  that 
period  of  time.  The  claimant's  father  testJ- 
fied  that  she  was  sick,  was  wholly  unable 
to  attend  court  and  was  under  the  treatment 
of  a  physician.  No  counter  showing  was 
made.  The  court  overruled  the  motion,  the 
case  proceeded  to  trial,  and  there  was  a  ver- 
dict finding  the  property  levied  upon  subject 
The  claimant  made  a  motion  for  a  new  trial 
one  of  the  grounds  of  which  was  that  the 
court  erred  in  overruling  the  motion  for  a 
continuance.  The  motion  for  a  new  trial 
being  overruled,  the  claimant  excepted. 

There  was  no  continuance  charged  against 
the  claimant  on  the  docket  unless  the  entry, 
"(Continued  for  sickness  of  claimant's  family, 
Nov.  term,  96,"  can  be  so  considered;  but,  as 
"continuances  for  providential  causes  are  not 
to  be  charged  against  either  party"  (Printup  v. 
Mitchell,  19  Ga.  587),  this  entry  is  to  be  con- 
sidered, not  as  a  charge  of  a  continuance 
against  the  claimant  but  as  merely  giving 
the  reason  for  a  general  continuance  of  the 
case.  So  the  question  whether  the  claimant's 
continuances  were  exhausted  does  not  arise. 
Counsel  for  claimant  made  a  complete  show- 
ing for  a  continuance.  He  proved  that  his 
client  was  confined  at  home  by  illness,  and 
unable  on  that  account  to  attend  court  and 
stated.  In  his  place,  that  he  was  unable  to  go 
safely  to  trial  without  her  presence.  Noth- 
ing more  was  needed.     Civ.  Code^  i  51S1; 
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Gonnel  ▼.  Sharpe,  32  6a.  443;  Matliews  v. 
Willonghby,  8S  Qa.  289,  11  S.  B.  620.  The 
law  required  a  continuance,  under  the  show- 
In^  made,  and  it  was,  tlierefore,  error  to  re- 
fuse it  Judgment  reversed.  All  the  Justices 
concurrimi^ 

(lU  Oa.  860) 

BRANNON  Y.  BARNES.  Sheriff. 

(Supreme  Court  of  Georgia.    July  12,  1900.) 

■XBCUTION— LEVY— CLAIM— FAILURE  TO  SELL 
-CONTEMPT— EVIDENCE. 

1.  If,  after  a  levy  is  made  by  a  sheriff  or 
other  officer,  a  claim  is  interposed  to  the  prop* 
erty,  it  is  the  duty  of  such  officer  to  transmit 
the  execution,  with  his  entries  thereon,  to  the 
court  from  which  it  issued,  together  with  the 
claim  papers.  Code,  S  4621.  If  he  fails  so  to 
do,  tlie  officer  may  be  compelled  by  rule  to  so 
transmit  snch  papers.  Cottle  t.  Dodson,  25 
Ga.  633;  Brannan  t.  Cheek,  29  S.  B.  937,  103 
Ga.  354. 

2.  While  a  sheriff,  under  the  provisions  of 
the  Code,  is  liable  to  be  attached  as  for  a  con- 
temnt  for  neglecting  to  sell  property  upon 
which  he  has  made  a  levy,  the  measure  of 
such  liability  is  the  actual  injury  which  the 
plaintiff  has  sustained  by  reason  of  such  fail- 
ure; and  it  is,  therefore,  competent  for  a 
sheriff,  in  defense  to  a  rule  brought  against 
him  for  such  neglect,  to  show  that  the  prop- 
erty levied  on  was  not  subject  to  the  execu- 
tion. Wilkin  V.  Mortgage  Co.,  32  S.  E.  135, 
106  Ga.  182. 

3.  There  was  no  error  in  the  rulings  of  the 
court  of  which  complaint  is  made. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  F.  Brannon  against  J.  J. 
Barnes,  sheriff.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Robt.  L.  Rodgers  and  John  D.  Humphries, 
for  plaintiff  in  error.  Alex.  C.  King,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 


an  Oa.  861) 


DAVIS  T.  MIMS. 


(Supreme  Ck>urt  of  Georgia.    July  12,  1900.) 

ACTION  ON  NOTS-BONA  FIDE  HOLDER. 

This  case  turned  upon  two  questions  of 
fact,  viz.:  (1)  Whether  or  not  the  plaintiff 
took  the  promissory  notes  upon  which  his  ac- 
tion was  based  with  notice  of  the  equities  be- 
tween the  original  parties;  and  (2)  whether  or 
not  the  consideration  of  these  notes  had  failed. 
It  being  essential  to  the  lawfulness  of  a  gen- 
eral finding  for  the  defendant  that  the  first  of 
these  questions  should  be  properly  resolved  in 
the  affirmative,  and  there  being  no  evidence  to 
warrant  the  jury  in  so  doing,  the  verdict 
against  the  plaintiff  was  contrai^  to  law,  and 
the  trial  judge  erred  in  not  settmg  it  aside. 

(Syllabus  by  the  Court.) 

EkTor  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Oscar  Davis  against  J.  F.  Mlms. 
Judgment  for  defendant.    Plaintiff  brings  er- 
ror.   Reversed. 
36  S.B. 


Smith.  HUfomond  &  Smith,  for  plaintiff  in 
error.  C.  W.  Smith  and  Fulton  Colyille,  for 
defendant  In  error. 

PER  CURIAM.    Judgment  reyeraed. 


ail  Oa.  297) 
BLUTHENTHAL  et  al.  v.  MOORE. 
(Supreme  Court  of  Georgia.    July  12,  1900.) 

STATUTE  OP  FRAUDS—PROMISE  TO  PAY  DEBT 
OF  ANOTHER. 
Where  H.  was  indebted  to  B.,  and  the 
debt  secured  by  a  mortgage,  which  had  been 
foreclosed,  and  W.  purchased  the  mortgaged 
goods  from  H.,  assumed  the  debt  of  H.,  and 
gave  his  promissory  notes  therefor  to  B.,  and 
M.  orally  agreed  to  see  that  W.*s  notes  were 
paid,  and  B.  thereupon  released  H.  and  can- 
celed the  mortgage,  held,  that  the  promise  of 
M.  was  within  the  statute  of  frauds  and  void, 
because  not  in  writing.  Held,  further,  that,  in 
a  suit  by  B.  against  W.  on  the  notes  and  M. 
on  his  promise,  it  was  proper  to  sustain  a  de- 
murrer by  M.  to  the  petition,  the  plaintiff  hav- 
ing set  out  the  above  facts. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Bluthentbal  &  Blckart  against 
S.  S.  Moore.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Slaton  &  Phillips,  for  plaintiffs  in  error. 
R.  J.  Jordan,  for  defendant  in  error. 

SIMMONS,  C.  J.  It  appears  that  Bluthen- 
tbal &  Biekart  filed  a  petition  against  Wat- 
kins  and  Moore,  in  which  they  alleged  that 
plaintiffs  had  held  a  claim  against  Harp,  se- 
cured by  a  mortgage  on  his  stock  of  goods 
and  fixtures;  that  they  had  foreclosed  their 
mortgage,  when  Watklns  purchased  Harp's 
Interest;  that  Watklns  could  not  open  the 
store  on  account  of  the  foreclosure  of  the 
mortgage;  that  Moore  orally  "agreed  with 
petitioners  that  if  they  would  accept  from 
said  Watklns  certain  promissory  notes  In  lieu 
of  the  mortgage  which  had  been  given  them 
by  said  Harp  on  said  property,  and  which  was 
a  superior  lien  thereon,  and  would  release 
the  foreclosure,  and  allow  said  Watklns  to 
get  possession  of  said  property  and  dispose 
of  the  same  free  from  the  Incumbrance  of 
petitioners,  he,  the  said  S.  S.  Moore,  would 
guaranty  that  the  notes  to  be  given  by  said 
Watklns  would  be  promptly  paid  at  matu- 
rity''; that  the  petitioners,  acting  on  this 
promise  and  guaranty  of  Moore,  accepted 
from  Watkins  the  promissory  notes,  allowed 
him  "to  go  in  possession  of  the  property,  and 
relieved  said  property  of  the  foreclosure  of 
their  mortgage."  They  prayed  judgment 
against  Moore  and  Watklns.  Moore  demur- 
red to  the  petition  on  the  ground  that  the 
agreement  on  his  part  was  an  oral  promise  to 
answer  for  the  debt  or  default  of  another, 
and  was  therefore  within  the  statute'  of 
frauds,  and  not  enforceable.  The  court  sus- 
tained this  demurrer,  and  the  plaintiffs  ex- 
cepted. 

We  think  this  Judgment  was  clearly  right 
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While  the  petition  alleges  that  Moore  agreed 
to  "guaranty"  the  payment  of  the  notes  of 
Watkins,  we  think  that  hia  liability,  erren  If 
the  promise  had  been  in  writing,  would  liave 
been  that  of  a  surety,  and  not  of  a  guarantor; 
for  the  consideration  of  his  promise  was  not 
a  benefit  flowing  to  him,  but  to  the  principal 
debtor.  Civ.  Code,  S  2966.  As  a  surety,  the 
oral  promise  did  not  bind  him;  nor  was  the 
undertaking  of  Moore  an  original  one,  which 
would  bind  him  without  its  being  in  writing. 
The  undertaking  of  Watkins  to  pay  Harp's 
debt  (Harp  being  discharged,  and  Watkins  re- 
ceiving the  goods  freed  of  the  creditor's  mort- 
gage) was  an  original  promise,  and  would 
have  been  binding  although  it  had  been  oral. 
But  the  petition  shows  that  Watkins  assum- 
ed this  debt  in  writing,  by  giving  his  promis- 
sory notes,  and  that  Moore  simply  agreed  to 
see  that  these  notes  were  paid;  the  consid- 
eration for  Moore*s  promise  being  the  same 
as  that  of  the  notes,  and  not  flowing  as  a 
benefit  to  him.  No  court,  so  far  as  we  have 
been  able  to  ascertain,  has  ever  held  that 
such  a  promise  is  an  original  one.  It  was 
claimed  by  counsel  for  the  plaintiffs  in  error 
that  Moore  was  liable  because  his  promise 
eame  within  the  exception  to  the  statute  of 
frauds  which  was  made  by  the  act  of  Feb- 
ruary 20.  1S54  (Acts  ia53-54,  p.  58).  That 
act  provided  that  the  fourth  section  of  the 
statute  of  frauds  should  not  operate  "in  cases 
where  there  has  been  a  performance  of  the 
agreement  either  In  whole  or  in  part."  We 
would  call  attention  to  the  fact,  apparently 
overlooked  by  counsel,  that  the  act  was  ex- 
pressly repealed  by  the  act  of  February  16, 
1856  (Acts  1855-56,  p.  240).  It  is  true,  the 
marginal  annotation  of  the  latter  act  indi- 
cates differently,  but  the  annotation  is  erro- 
neous. The  provisions  of  the  repealed  act 
were,  however,  to  some  extent,  adopted  in 
the  Code.  Section  2694  of  the  Civil  Code  pro- 
vides that  the  statute  of  frauds  shall  not  ex- 
tend to  cases  "where  there  has  been  perform- 
ance on  one  side,  accepted  by  the  other  In 
accordance  with  the  contract"  or  "where 
there  has  been  such  part  performance  of  the 
contract  as  would  render  it  a  fraud  of  the 
party  refusing  to  comply  if  the  court  did  not 
compel  a  performance."  In  the  present  case 
the  plaintiffs  have  performed  their  part  of 
the  contract,  but  the  acceptance  has  been  by 
Watkins,  and  not  by  Moore;  and  this  section 
of  the  Code,  if  applicable  at  all  to  this  class 
of  cases,  does  not  apply  to  Moore,  but  would 
have  applied  to  Watkins  had  his  promise 
been  oral.  Counsel  relied  In  the  argument 
on  the  case  of  English  v.  Richards  Co.  (6a.) 
34  S.  E.  1002.  Even  a  cursory  reading  of  the 
facts  of  that  case  will  show  that  it  is  quite 
different  from  the  present  one.  English  and 
Venable  operated  two  soda  founts  near  the 
one. owned  by  the  plaintiff.  The  plaintiff's 
fount  had  been  leased  to  Shropshire  &  Colyer. 
English  and  Venable  agreed  with  plaintiff 
that  if  he  would  have  his  lessees  surrender 
their  lease,  and  would  rent  the  fount  to  Wil- 
liams, who  was  to  run  it  in  another  neighbor- 


hood, and  awa7  trom  their  founts,  they  would 
pay  the  rent,  amounting  to  a  certain  sum, 
dne  by  the  leasees.  This  court  held  that  the 
performance  of  this  contract  by  the  plaintiff 
was  such  performance  as  would  make  Eng- 
lish and  Venable  liable  for  the  rent  which 
had  been  due  by  the  lessees.  The  plaintiff 
had  performed  his  part  of  the  agreement,  and 
it  had  been  accepted  by  English  and  Venable. 
they  being  benefited  by  the  removal  of  the 
fount  to  another  locality.  Further  than  this, 
they  had  assumed  the  debt  of  the  leaseea  as 
part  of  the  consideration  of  the  contract  In 
the  case  now  under  consideration  there  was 
no  acceptance  on  the  part  of  Moore,  nor  did 
he  receive  any  benefit,  advantage,  or  consid- 
eration, and  we  cannot  see  how  the  principle 
of  the  above  Code  section  can  be  applied  to 
him.  He  simply  promised,  in  consideration 
of  credit  given  to  his  principal,  to  pay  the 
debt  in  the  event  his  principal  failed  to  do 
so,  and  this  is  the  very  class  of  contracts 
which  are  by  the  statute  required  to  be  in 
writing  in  order  to  be  binding  on  the  prom- 
isor. We  therefore  think  the  court  did  not 
err  In  sustaining  the  demurrer  to  the  peti- 
tion. Judgment  afllrmed.  All  the  Justices 
concurring. 

on  Oa.  W7) 

NATIONAL  SURETY  CO.  OF  NEW  YORK 

V.  MORRIS. 

(Supreme  (Dourt  of  Georgia.    July  12,  1900.) 

OUARDIAN'8  BOND-RIBLIBF  OF  StJRBTT— 
APPUCATION. 

1.  A  surety  on  a  guardian* s  bond  may,  un- 
der the  provisions  of  section  2533  of  the  Civil 
Code,  base  an  application  "to  be  relieved  as 
surety"  upon  reasons  other  than  such  as  relate 
to  the  **misconduct  of  his  principal  in  the  dis- 
charfre  of  his  trust." 

2.  As  the  application  in  the  present  case  not 
only  alleged  against  the  guardian  an  act 
amounting  to  such  misconduct,  but  also  set 
forth  facts  showing  that  he  was  not  In  all  re- 
spects a  proper  person  to  be  intrusted  with 
the  management  of  his  wards*  estate,  the  de- 
murrer to  the  application  was  not  well  taken. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Application  by  the  National  Surety  Com- 
pany of  New  York  for  discharge  from  the 
bond  of  N.  A.  Morris,  guardian.  Demurrer 
to  the  application  sustained.  Judgment  af- 
firmed on  certiorari,  and  the  surety  company 
brings  error.     Reversed. 

Smithy  Hammond  &,  Smith,  for  plaintiff  in 
error.  J.  T.  Pendleton,  for  defendant  in  er^ 
ror. 

LUMPKIN,  P.  J.  Section  2533  of  the  Givii 
Code  declares:  "The  surety  of  any  guardian 
on  his  bond,  or,  if  dead,  hia  repreaentative, 
may  at  any  time  make  complaint  to  the  ordi- 
nary of  any  misconduct  of  his  principal  in  the 
discharge  of  his  trust,  or  for  any  other  rea- 
son show  his  desire  to  be  relieved  as  surety. 
Thereupon  the  ordinary  shall  cite  the  guard- 
ian to  appear  at  a  regular  term  of  the  court 
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and  show  cause  why  such  surety  sball  not 
be  discharged."  The  words,  *'any  misconduct 
of  bis  principal  In  the  discharge  of  his  trust," 
are  obviously  exhaustive  of  all  acts,  whether 
of  commission  or  omission,  which  pertain  to 
tbe  guardian's  mismanagement  of  the  estate 
or  the  nonperformance  of  any  of  the  duties 
devolving  upon  him  in  his  office.  It  follows 
that  the  words,  "any  other  reason"  which  the 
surety  may  allege  as  constituting  the  basis 
of  "his  desire  to  be  relieved"  from  the  bond, 
must  relate  to  some  ground  or  grounds  of  re^ 
lief  not  ejusdem  generis  with  those  which 
arise  from  the  guardian's  official  misconduct. 
Want  of  personal  integrity,  lack  of  business 
capacity,  extravagant  or  reckless  living,  in- 
dulgence in  vicious  or  immoral  habits,  crim- 
inality, and  scores  of  other  things  which 
might  be  suggested,  would  certainly  afford 
good  reasons  for  a  "desire  to  be  relieved  as 
surety."  The  National  Surety  Company  ap- 
plied to  the  ordinary  of  Fulton  county  for  a 
discharge  from  the  bond  of  N.  A.  Morris  as 
guardian  of  Gertrude  and  John  Cooper,  mi- 
nors, and  subsequently  amended  its  applica- 
tion. The  guardian  filed  a  demurrer,  contain- 
ing both  general  and  special  grounds,  which 
was  sustained  by  the  ordinary.  On  certio- 
rari bis  judgment  was  affirmed. 

Both  the  application  and  the  amendment 
contain  averments  which  are  too  loose  and 
general  to  be  treated  as  making  any  distinct 
charges  against  the  guardian,  and  which, 
therefore,  will  not  be  noticed  here;  but  some 
of  the  allegations  are,  as  against  the  demur- 
rer which  was  filed,  sufficiently  full  and  clear. 
They  are,  in  substance:  (1)  That  he  refused 
to  comply  with  a  judgment  allowing  his 
wards  specified  sums  per  month  out  of  the 
corpus  of  the  estate  in  his  hands;  (2)  that  he 
had  been  convicted  of  a  misdemeanor  in  the 
superior  court  of  Cobb  county;  (3)  that  he 
bad  committed  the  offense  of  barratry  as  de- 
fined in  section  326  of  the  Penal  Code;  and 
(4^  that  he  had  bought  votes  and  used  whisky 
to  procure  his  election  to  a*  political  office. 
The  first  of  ^hese  charges  related  to  miscon- 
duct In  the  management  of  the  wards'  es< 
tate.  It  was  met  by  so  much  of  the  demur- 
rer as  was  genera],  and  by  a  feature  thereof 
which  was  "speaking"  in  its  character.  Pre- 
sumably, the  judgment  which  the  guardian 
refused  to  obey  was  rendered  by  the  court  of 
ordinary,  though  the  application  did  not  in 
terms  so  allege.  The  demurrer,  instead  of 
making  the  point  that  it  failed  to  do  so,  al- 
leges, in  effect,  that  the  judgment  was  ren- 
dered by  that  court,  but  that  the  guardian 
had  entered  an  appeal  from  It  This  allega- 
lion  cannot,  of  course,  be  considered.  So  the 
application  as  it  stands  in  substance  charges 
the  guardian  with  willfully  disobeying  a 
judgment  with  the  terms  of  which  he  ought 
to  comply;  and  this,  if  true,  would  be  mis- 
conduct in  the  discharge  of  his  trust  As  to 
the  remaining  charges,  we  think  they  afford 
excellent  reasons  for  the  surety  to  "desire" 
to  be  relieved,  and  for  retaining  the  appli- 
cation in  court     If  these  charges  are  es- 


tablished, they  are  sufficient  to  show  that  the 
guardian  is  not  a  suitable  man  to  manage 
the  estate.  Under  such  circumstances,  a 
surety  is  not  bound  to  wait  till  he  becomes 
liable  for  actual  waste  or  mismanagement. 
He  may  reasonably  anticipate  the  same,  and 
move  for  relief  In  time  to  get  relief.  It  is 
true  that  the  demurrer  does  specially  raise 
the  point  that  some  of  the  charges  made 
against  the  guardian  are  based  on  acts  which 
occurred  before  the  bond  was  signed.  This 
fact,  of  itself  alone,  would  not  defeat  the 
right  of  the  surety  to  be  discharged,  however; 
certainly  not,  if  It  assumed  liability  upon  the 
guardian's  bond  in  ignorance  of  such  previ- 
ous acts  on  his  part  Nothing  alleged  in  the 
application  warrants  an  inference  to  the  con- 
trary. It  was,  doubtless,  open  to  special  de- 
murrer, In  that  it  did  not  undertake  to  state 
what  was  the  real  truth  in  this  regard;  but 
no  such  point  was  presented.  One  who  be- 
comes surety  for  a  guardian  under  the  belief 
that  he  is  in  all  respects  a  suitable  man  for 
executing  the  trust  has  the  very  best  of  rea- 
sons for  desiring  to  be  released  from  liability 
on  the  bond  when  he  learns  that  his  principal 
is  not  such  a  man.  We  must  not  be  under- 
stood as  intimating  any  opinion  as  to  the 
real  merits  of  this  controversy.  We  are  sim- 
ply dealing  with  allegations  which,  on  de- 
murrer, must  be  taken  as  true. 

Having  dealt  with  every  question  thereby 
raised  which  was  argued  before  us,  our  con- 
clusion is  that  the  demurrer  should  have  been 
overruled.  It  will,  of  course,  be  incumbent 
on  the  company  to  prove  Its  charge  against 
the  guardian.  The  superior  court  ought  to 
have  sustained  the  certiorari,  and  remanded 
the  case,  in  order  that  the  surety  might  have 
an  opportunity  so  to  do.  Judgment  reversed. 
All  the  justices  concurring. 


(Ul  Ga.  810) 
GEORGIA  R.  CO.  v.  GOUBDT. 

(Supreme  Court  of  Georgia.     July  12,  1900.) 

ACTION     FOR    SERVICES— DEFENSES— RECEIPT 
IN    FULL. 

1.  In  a  suit  by  an  employ^  against  a  railroad 
company  for  the  balance  of  his  wages,  the 
company  cannot  legally  defend  by  showiug 
that  the  plaintiff  had  made  a  mistalce  whereby 
the  company  had  suffered  loss,  which  had  been 
charged  to  an  agent  who  was  his  superior,  and 
under  whom  he  was  employed,  and  that  in 
order  to  reimburse  that  agent  it  had  stopped 
the  wages  of  the  plaintiff;  such  a  course  not 
being  authorized  by  any  rule  of  the  company 
known  to  the  employe,  or  agreed  to  by  him. 

2.  The  fact  that  the  employ^,  when  he  re- 
ceived a  part  of  his  wages,  gave  a  receipt  in 
full  for  all  demands,  does  not  estop  him  to 
claim  the  balance,  when  it  appears  that  he 
at  the  time  protested  against  the  "stoppage" 
of  a  portion  of  his  wages. 

3.  It  does  not  appear  that  the  court  commit- 
ted error  in  any  of  the  charges  complained  of, 
in  refusing  to  charge  as  requested,  or  in  the 
admission  or  exclusion  of  evidence,  and  the 
evidence  fully  warranted  the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 
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Action  by  J.  H.  Gouedy  against  the  Georgia 
Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Jos.  B.  &  Bryan  Gumming  and  Alexander 
&  Lambdln,  for  plaintiff  in  error.  T.  J. 
Ripley,  for  defendant  in  error. 

SIMMONS,  C.  J.  A  merchant  in  Union,  S. 
C,  ordered  a  car  load  of  corn  from  a  dealer 
in  Nashville,  Tenn.  It  was  shipped  from 
Nashville,  and  arrived  in  Atlanta,  Ga.,  to  be 
forwarded  by  the  Georgia  Railroad  Ck)mpany 
to  Union.  Werner  was  the  local  agent  of 
the  company  in  Atlanta.  Gouedy  was  em- 
ployed by  the  company  as  Werner's  billing 
clerk,  and  charged  with  the  duty  of  rebiiling 
cars  of  this  description  to  their  destinations. 
In  rebiiling  this  particular  car,  Gouedy  mark- 
ed it  for  Marlon,  S.  C.  When  it  arrived  at 
that  place  there  was  no  consignee  to  receive 
it.  It  was  finally  traced  and  sent  to  Union, 
its  original  destination,  but  the  consignee  re- 
fused to  accept  it  because  of  the  delay  in  de- 
livery. The  car  was  then  sent  to  Green- 
ville, S.  C,  and  sold  by  the  railroad  company 
at  a  loss.  The  amount  of  the  loss  on  the 
com,  and  the  additional  freight  charges  In- 
curred by  reason  of  the  error  in  shipping, 
were  divided  among  the  various  railroad  com- 
panies over  whose  lines  the  com  had  passed, 
the  amount  assessed  against  the  Georgia  Rail- 
road Company  being  $58.00.  This  amount 
the  company  charged  to  the  local  agent,  Wer- 
ner, whom  it  held  responsible.  He,  in  turn, 
charged  it  to  Gouedy,  and  when  the  paymas- 
ter came  to  Atlanta  to  pay  off  the  employes 
of  the  company  the  payroll  showed  that  |10 
of  Gouedy '8  wages  had  been  marked  as  "stop- 
ped." Subsequently  similar  amounts  were 
deducted  froni  his  wages,  the  amounts  being 
given  to  Werner  by  the  paymaster,  until  the 
amount  of  $58.90  had  been  deducted  from 
Gouedy's  wages  on  this  account.  Gouedy 
upon  each  occasion  signed  the  payroll,  thus 
receipting  in  full  for  all  demands,  but  he  pro- 
tested to  the  paymaster  against  the  deductions 
from  his  salary;  assigning  as  his  reasons  tiiat 
he  had  not  been  negligent  in  rebiiling  the 
car,  because  the  destination  of  the  car,  as  orig- 
inally written,  was  as  easily  read  **Marion," 
as  "Union,"  and  that  he  had  never  agreed  for 
Werner  to  "stop"  any  part  of  his  wages  on 
account  of  this  car.  The  paymaster  replied 
that  he  had  nothing  to  do  with  the  matter; 
that  Gouedy  must  appeal  to  the  ofllcials  of  the 
company;  that,  so  far  as  he  (the  paymaster) 
was  concerned,  Gouedy  must  take  the  amount 
offered  him,  or  else  get  nothing.  Gouedy 
was  finally  dismissed,  and  brought  suit  in  a 
Justice's  court  for  the  balance  due  him  on  ac- 
count of  wages.  The  magistrate  gave  a  judg- 
ment in  his  favor,  and  the  company  appealed 
to  the  superior  court,  where  upon  the  trial 
the  Jury  returned  a  verdict  in  his  favor.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  company  excepted. 

1.  It  was  contended  by  the  counsel  for  the 
plaintiff  in  error  that  by  reason  of  the  negli- 


gence of  Gouedy,  its  servant,  It  lost  f5&90, 
and  that  It  had  a  right  to  deduct  this  amount 
from  his  wages.  Even  if  the  company  had 
power  to  do  this,  the  record  discloses  that  it 
did  not  do  so,  but  charged  the  loss  to  Werner, 
who  was  responsible,  under  the  rules  of  the 
company,  and  then  stopped  Gouedy's  wages 
simply  for  the  purpose  of  reimbursing  Wer- 
ner. From  the  record  It  would  appear  that 
the  company  had  been  paid  by  Werner  for  the 
loss,  and  its  action  in  withholding  from 
Gouedy  these  various  amounts  made  it  a 
mere  collecting  agent  for  Werner.  Gouedy 
had  never  been  notified,  either  by  Werner  or 
by  the  company,  that  these  amounts  were  to 
be  deducted.  He  had  never  agreed  that  the 
deduction  should  be  made;  nor  does  the  rec- 
ord disclose  that  there  was  any  rule  of  the 
company,  agreed  to  by  Gouedy  or  known  to 
him,  authorizing  such  a  procedure.  If  the 
company  had  adopted  a  rale  or  regulation  to 
the  effect  that  the  amount  of  any  loss  occa- 
sioned by  the  negligence  of  an  employ^  should 
be  charged  to  him,  and  Gouedy  had  expressly 
agreed  to  the  rule,  the  case  might  be  dif- 
ferent Railway  Co.  v.  Davis,  95  Ga.  298,  22 
S.  E.  833;  Wood,  Mast  ft  S.  (2d  Ed.)  p. 
186.  But  as  no  such  rule  was  shown,  and  no 
agreement  of  Gouedy  to  such  an  arrangement, 
the  company  was  clearly  without  authority 
to  make  the  deduction.  By  the  action  taken, 
Gouedy  was  fined  for  negligence,  without  his 
having  any  opportunity  to  make  defense,  and, 
indeed,  without  his  knowing  anything  of  the 
charge  of  negligence  imputed  to  him. 

2.  It  was  also  contended  that  Gouedy,  hav- 
ing signed  a  receipt  in  full  for  all  of  his 
wages,  was  estopped  to  claim  the  amount  de- 
ducted therefrom.  Receipts  are  always  open 
to  explanation,  and,  where  one  signs  a  re- 
ceipt purporting  to  be  for  all  due  him,  he 
can  explain  the  circumstances  under  which  he 
signed  it,  and  if  it  appear  that  he  did  not  re- 
ceive all  that  was  due  him,  but  was  forced 
to  take  what  he  did  receive,  or  get  nothing, 
the  receipt  doed  not  estop  him  to  claim  the 
balance.  It  will  be  remembered  that  Grouedy 
did  not  direct  the  amount  deducted  to  be 
paid  to  Werner,  but  protested  against  such  a 
course.  Of  course,  if  he,  at  the  time  he  sign- 
ed the  receipt,  agreed  that  the  company 
should  pay  the  ^oney  to  Werner,  or  If  he, 
knowing  all  the  facts,  by  signing  the  re- 
ceipt tacitly  directed  the  payment  to  Wer- 
ner, he  could  not  recover.  The  facts  of  this 
case,  however,  do  not  Justify  any  such  find- 
ing. 

3.  The  above  are  the  controlling  questions 
in  the  case.  There  are  many  grounds  in  the 
motion  for  new  trial,~complaint  being  made 
of  charges  of  the  court,  of  refusals  to  charge 
as  requested,  and  of  the  admission  and  ex- 
clusion of  evidence,— but  they  involve  no  new 
or  important  question  not  covered  by  what 
has  been  said  above.  After  a  careful  con- 
sideration of  them,  we  find  no  error,  the  trial 
Judge  having  taken  the  view  of  the  case  in- 
dicated above.    The  evidence  fully  warrant- 
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ed  the  verdict,  and  it  was  not  error  to  refute 
to  grant  a  new  trial.  Judgment  affirmed. 
▲II  the  justices  concurring. 


SOUTHERN  AGRICULTURAJi  WORKS  ▼. 

FRANKLIN. 

(Supreme  Court  of  Georgia.    July  12,  1900.) 

INJURY  TO  MINOR  EMPLOYfi-NEOLIGENCB  OF 
SUPERINTENDENT— PLEADING. 

1.  Following  the  decision  of  this  court  in  Cot- 
ton-Factory Co.  ▼.  Speer,  69  Ga.  137,  which 
was  approved  and  followed  by  a  full  bench  in 
Augusta  Factory  v.  Barnes,  72  Ga.  217,  the 
general  rule  of  law  exempting  a  master  from 
liability  to  one  servant  for  tlie  negligence  of  a 
€o-employ4  does  not  apply  to  the  case  of  a  child 
who  was  injured  or  killed  in  consequence  of 
the  negligence  of  a  superintendent  under  wliose 
orders  the  child  was  at  work,  and  which  orders 
the  child  was  bound  to  obey.—the  more  especial- 
ly when  the  child  was  by  its  father  hired  to 
the  common  master  of  both  the  child  and  the 
superintendent  to  do  a  particular  kind  of  work, 
which  was  not  dangerous,  and  was  by  the  super- 
intendent, without  the  father's  knowledge  or 
consent,  required  to  do  other  work,  which  was 
dangerous,  and  was  in  consequence  injured  or 
killed,  (a)  The  foregoing  disposes  of  the  gen- 
eral demurrer  filed  in  the  present  case. 

2.  The  petition  as  amended  set  forth  the 
plaintiff's  cause  of  action  with  sufficient  dis- 
tinctness in  all  material  particulars,  and  was 
good  against  the  special  grounds  of  the  demur- 
rer. 

(SyUabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  R.  B.  Franklin  against  the  South- 
ern Agricultural  Works.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Slaton  &  Phillips  and  D.  W.  Rountree,  for 
plaintiff  in  error.  Geo.  L.  Bell  and  C.  P. 
Goree,  for  defendant  In  error. 

LEWIS,  J.  R.  V.  Franklin  brought  suit  in 
tlie  city  court  of  Atlanta  against  the  Southern 
Agricultural  Works,  and,  for  cause  of  action, 
substantially  alleged  that:  The  defendant 
was  a  corporation  having  its  principal  office  in 
the  city  of  Atlanta.  The  defendant  at  the  time 
of  committing  the  grievances  mentioned,  to 
wit,  on  January  17,  1899,  and  for  several 
months  prior  thereto,  was  the  owner  and 
operator  of  a  certain  manufactory,  situate  on 
Marietta  street,  in  said  city,  used  in  manufac^ 
Curing  agricultural  implements,  and  was  then 
engaged  in  that  business.  It  had  a  steam 
engine,  producing  steam  power  of  great  force 
and  pressure,  whi<^  was  used  to  move  and 
work  machinery,  gearing,  and  belting,  which 
said  machinery,  gearing,  and  belting  were 
used  in  manufacturing  said  agricultural  im- 
plements. There  were  certain  other  machin- 
ery, gearing,  and  belting,  to  wit,  a  large  shaft 
or  axle,  moving,  and  was  in  motion  and  was 
kept  in  motion  by  means  of  the  steam  en- 
gine. There  were  also  other  machinery,  gear- 
ing, belting,  shafts,  cogwheels,  and  shearers, 
used  In  the  manufacturing  of  said  imple- 
ments, and  wliile  in  operation  extremely  dan- 
gerous.   On  January  2,  1899,  defendant  em- 


ployed petitioner's  son,  George  W.  Franklin, 
as  an  employ^  and  servant  to  do  and  perform 
certain  work  and  labor  for  it  in  its  manufac- 
tory, for  hire,  wages,  and  reward,  to  wit,  to 
put  plows  on  the  bench  to  the  grinders  at  the 
emery  wheels  in  said  manufactory.  George 
W.  Franklin  was  petitioner's  son,  and  at  the 
time  of  his  employment  was  a  minor  of  ten- 
der years,  being  at  the  time  between  13  and 
14  years  of  age,  and,  although  small  in  size 
for  his  age,  he  was  sound  and  healthy,  and 
of  a  strong  constitution,  and  was  sober,  in- 
dustrious, etc.  Petitioner  hired  his  son  to  de- 
fendant to  do  tlie  specific  work  mentioned, 
and  the  character  thereof  was  not  dangerous, 
and  was  not  connected  with  any  of  the  ma- 
chinery in  the  manufactory;  and  the  duties 
of  his  work  did  not  require  him  to  have  any- 
thing to  do  with  the  machinery,  or  to  be  ac- 
quainted with  or  have  any  knowledge  of  it. 
Petitioner  was  well  acquainted  with  the  ma- 
chinery in  defendant's  manufactory,  and 
knew  of  its  dangerous  character.  His  son 
was  wholly  inexperienced  and  unacquainted 
with  it  and  its  operation,  and,  knowing  this, 
petitioner  only  consented  to  hire  him  to  do 
the  specific  work  nSentioned,  and  would  not, 
under  any  consideration,  and  did  not,  consent 
for  his  son  to  work  at,  with,  or  about  any  of 
said  machinery.  Defendant  changed  the 
work  in  which  he  was  employed  up  to  Janu- 
ary 17,  1899,  and  on  that  day,  while  he  was 
engaged  in  the  performance  of  the  duties  of 
his  employment,  the  defendant  withdrew  him 
from  the  specific  duties  for  which  he  was  em- 
ployed, and  assigned  him  to  other  duties,  not 
connected  with  or  embraced  within  his  spe- 
cial employment.  He  was  ordered  by  Robert 
Quinn,  the  foreman  of  the  shearers  and 
puncliers  in  said  manufactory,  to  leave  his 
said  work  and  go  to  another  room,  where  a 
shearer  was  located,  which  was  a  dangerous 
machine,  connected  by  shaft,  cogwheels,  pul- 
leys, and  belting  with  the  main  axle  or  shaft 
and  steam  engine,  and  was  wrongfully,  care- 
lessly, and  negligently  put  to  work  by  said 
foreman  on  said  shearer  and  near  said  cog- 
wheels, which  were  revolving  with  great 
force  and  velocity,  being  propelled  by  a  pow- 
erful steam  engine,  without  instructing  him 
as  to  the  danger  of  said  machinery  or  how  to 
work  at  the  same,  and  while  engaged  at  the 
said  shearer,  under  the  express  order  of  said 
foreman,  and  having  been  at  work  at  the 
same  only  a  short  time,  the  said  George  W. 
Franklin  was,  by  the  wrongful  conduct  and 
negligence  of  defendant,  cauglit  in  said  ma- 
chinery between  the  cogwheels,  whereby  he 
was  mortally  wounded,  from  the  effect  of 
which  he  died.  Robert  Quinn,  foreman,  was 
authorized  to  hire  and  discharge  employes  for 
the  defendant,  and  did  on  January  2,  1899, 
hire  said  George  W.  Franklin  from  petitioner 
to  work  for  defendant  at  the  specified  work 
aforesaid.  Said  Franklin  was  working  un- 
der Quinn,  foreman,  and  it  was  his  duty  to 
obey  the  orders  of  Quinn,  who  was  placed  in 
authority  over  him  by  defendant  Petitioner 
was  entitled  to  the  earnings  of  his  son  from 


(iU4 


36  SOUTHBASTERN  REPORTER. 


(Ga. 


the  date  of  his  death  to  his  majority,  a  period 
of  7  years  and  21  days.  At  the  time  of  his 
death  his  son  was  earning  35  cents  a  day,  and 
his  capacity  to  earn  still  more  would  have  in- 
creased with  his  age;  by  reason  of  all  of 
wiiich  he  was  damaged  in  a  sum  stated.  To 
meet  a  special  demurrer  of  defendant,  plain- 
tiff amended  his  petition  by  alleging  that  de- 
fendant was  also  guilty  of  negligence  in  put- 
ting his  son,  who  was  a  minor  of  tender  years 
and  unacquainted  with  machinery  and  its 
operation,  to  work  at,  upon,  and  about  said 
machinery.  It  then  specified  how  he  was 
hurt,  while  helping  one  Guerin  change  the 
blades  on  the  shearer,  in  obedience  to  ttie  or- 
der of  Quinn,  defendant's  foreman;  said  ma^ 
chinery  being  provided  with  a  loose  pulley 
for  stopping  it  and  cogwheels  in  the  room 
where  Franklin  was  injured,  without  inter- 
fering with  the  operation  of  other  machinery 
in  other  departments.  The  shearer  was  not 
in  operation  when  Franklin  was  put  to  work 
at,  upon,  and  about  said  machinery,  and  while 
he  was  working  at,  upon,  and  about  it,  and 
at  the  time  he  was  injured,  having  been  stop- 
ped by  means  of  a  clutch  for  that  purpose; 
and  said  cogwheels  wer^  in  close  proximity 
to  the  shearer  upon  which  Franklin  was  work- 
ing, and  were  exceedingly  dangerous,  by  rea- 
son of  their  close  proximity  to  the  shearer, 
and  by  reason  of  their  revolving  with  great 
force;  and  it  was  defendant's  duty  to  stop 
them  from  revolving  before  putting  said  mi- 
nor son  to  work  upon  the  machinery,  yet  de- 
fendant disregarded  its  duty,  in  that  it  did 
not  stop  the  cogwheels  from  revolving,  but 
put  his  son  to  work  upon  the  machinery  while 
the  cogwheels  were  revolving  with  great 
force,  which  was  negligence  on  defendant's 
part.  Defendant  was  further  guilty  of  negli- 
gence in  putting  his  minor  son  to  work  upon 
said  machinery  witliout  first  having  made  it 
reasonably  safe  for  him  to  work  at,  by  box- 
ing the  cogwheels,  which  could  have  been 
done  with  ease,  and  at  very  little  expense,  and 
would  have  prevented  the  injuries  aforesaid. 
It  was  defendant's  duty  to  box  its  machinery, 
yet  defendant  disregarded  its  duty  in  this  re- 
gard, and  did  not  box  the  cogwheels  and 
make  the  machinery  reasonably  safe,  but  put 
the  minor  to  work  upon  it  without  making  it 
safe  by  boxing  the  cogwheels  or  otherwise 
sruarding  them.  By  reason  of  the  negligent 
conduct  aforesaid  the  said  Franklin  was  in 
some  way,  the  precise  manner  of  which  is  un- 
known to  petitioner,  caught  between  the  cog- 
wheels, and  received  the  injuries  aforesaid. 
To  this  petition  the  defendant  demurred  on 
various  grounds,  the  special  grounds  of  wliich 
were  met  by  the  amendment.  The  demurrer 
was  overruled  by  the  Judge  below,  upon  which 
Judgment  defendant  assigns  error. 

1.  The  main  contention  which  seems  to  be 
relied  upon  by  counsel  for  piaintifT  in  error  is 
that  Quinn,  the  foreman  of  the  shearers  and 
punchers,  was  a  fellow  servant  of  the  deceas- 
ed, and  that  a  workman  engaged  in  the  same 
establishment,  and  having  superintendence 
over  a  few  others,  is  not  a  vice  principal. 


The  general  doctrine  that  a  master  is  not 
liable  for  an  Injury  of  an  employ^  resulting 
from  the  negligence  of  a  fellow  servant  we 
do  not  think  has  any  application  to  this  case. 
Under  previous  decisions  of  this  court.  It  has 
been  definitely  decided  that  this  does  not  ap- 
ply to  the  case  of  a  child  who  is  injured  in 
consequence  of  the  negligence  of  a  superin- 
tendent under  whose  orders  the  child  was  at 
work,  and  which  orders  the  child  was  obliged 
to*  obey.  In  the  case  of  Cotton-Factory  Co. 
T.  Speer,  69  Ga.  137,  the  general  principle 
was  announced  that  the  agent  who  reinre- 
sents  the  corporation  as  master  over  other 
employes  occupies  the  position  of  the  corpo- 
ration, for  such  time,  as  to  such  subordinates; 
that  the  corporation  is  bound  to  appoint  a 
skilled  and  prudent  manager  to  such  position, 
and  is  negligent  if  it  employs  an  imprudent 
or  incompetent  person.  This  doctrine  by  that 
decision  is  especially  applied  to  a  case  where 
the  Injured  employ©  was  a  child,  without  ac- 
cess to  the  president  or  general  superintend- 
ent, and  who  received  his  orders  solely  from 
the  manager  of  the  branch  of  the  business  in 
which  he  was  engaged.  It  was  further  de- 
cided in  that  case  that  it  made  no  difference 
that  such  subordinate  manager  violated  the 
orders  of  his  superior  officer.  In  placing  the 
employ©  in  a  position  of  danger;  nor  did  it 
matter  that  at  the  time  the  entire  factory 
where  the  injury  occurred  was  under  the  gen- 
eral supervision  of  a  watchman,  and  he  had 
an  altercation  with  the  subordinate  manager 
under  whom  the  class  of  employ 6a  to  which 
plaintiff  belonged  were  at  work.  See  the 
able  opinion  of  Chief  Justice  Jackson  on  page 
149.  This  case  was  approved  by  this  court 
in  Augusta  Factory  v.  Barnes,  72  Ga.  22S, 
where  it  was  held  that  the  defendant's  agent, 
in  the  case  of  a  minor  employ©,  owed  the 
child  a  higher  degree  of  care  and  duty,  which 
required  its  agents  in  authority  over  her  to 
look  after  her  safety  while  under  its  charge 
and  engaged  in  the  performance  of  her  duties. 
The  court  then  approves  the  ruling  of  this 
court  in  Cotton-Factory  Co.  v.  Speer,  60  Ga. 
137,  and  remarks  that  "we  do  not  understand 
that  there  was  anything  in  the  opinion  of 
Mr.  Justice  Crawford,  who  dissented  from 
the  majority,  contravening  this  rule,  so  that 
to  this  extent  the  Judgment  may  be  consid- 
ered unanimous."  See,  also,  Mclntyre  v. 
Printing  Co.,  103  Ga.  288.  29  S.  E.  923,  where 
it  appeared  from  the  testimony  that  a  child 
about  14  years  of  age  was  placed  at  work  on 
a  machine,  and  that  she  got  her  orders  from 
one  who  was  foreman  in  the  room  in  which 
she  worked,  who  told  her  to  go  to  work  on 
the  machine.  Justice  Cobb,  in  his  opinion, 
states:  "Whether  the  character  of  the  ma- 
chine was  such  that  the  dangers  in  operating 
it  were  patent  to  a  child  of  plaintiff's  age  and 
capacity,  and  whether  she  was  guilty  of  neg- 
ligence in  the  way  in  which  she  operated  ir. 
and  thus  brought  her  injuries  upon  herself, 
are  questions  which  should  have  been  sub- 
mitted to  a  Jury,  under  proper  Instructions 
from  the  court"    We  think  that  case  impli 
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ed]7  recognizes  the  doctrine  announced  in  the 
present  instance.  It  was  decided  In  Scudder 
V.  Woodbridge.  1  Kelly,  195,  that  the  doctrine 
that  the  principal  is  not  liable  to  one  agent 
or  employ^  for  damages  occasioned  by  the 
negligence  or  misconduct  of  another  agent 
or  employ^  is  not  applicable  to  slaves.  We 
do  not  see  why  the  same  doctrine  would  not 
with  like  force  and  reasoning  be  applied  to 
minor  children  of  tender  age,  who  are  sub- 
ject to  the  orders  and  supervision  of  a  per- 
son in  whose  charge  they  are  placed.  The 
eases  of  Hazlehurst  v.  Lumber  Co.,  94  Ga. 
."535,  19  S.  B.  756;  Hoyle  v.  Laundry  Co.,  95 
Ga.  34,  21  S.  E.  1001;  Cates  v.  Xtner,  104 
6a.  679,  30  S.  B.  884;  and  Daniel  v.  Forsyth, 
106  Ga.  568,  32  S.  B.  621,— have  no  applica- 
tion to  this  case,  for  they  refer  to  adults. 
The  case  of  Manufacturing  Co.  v.  Taylor,  95 
Ga.  615,  23  S.  B.  188,  does  refer  to  an  injury 
to  a  minor,  but  It  appears  there  that  the  mi- 
nor had  been  repeatedly  and  distinctly  warn- 
ed of  the  danger  and  told  thereof,  and  it  ap- 
pears that  it  was  a  case  where  the  over- 
whelming preponderance  of  the  testimony 
showed  full  diligence  of  the  defendant  in  all 
respects.  Therefore  it  can  have  no  applica- 
tion to  the  case  as  made  by  this  petition. 
That  case  has  no  reference  to  the  principle 
Involved  in  a  child  acting  under  the  orders 
of  a  sub-boss,  and  being  injured  in  conse- 
quence of  his  negligence.  So  far  as  our  re- 
search has  extended,  the  Georgia  cases,  as 
above  Indicated,  which  rule  that  a  sub-boss, 
though  having  power  to  employ  and  dis- 
charge hands  and  those  worlcing  under  him, 
is  their  fellow  servant,  when  it  appears  that 
there  is  a  master  higher  in  authority,  have 
been  applied  exclusively  In  cases  where  the 
injury  was  to  an  adult.  The  principle  herein 
is  announced  in  the  case  of  Railroad  Co.  v. 
Port,  17  Wall.  553,  21  L.  Bd.  739,  where  it 
appears  that  a  boy  was  engaged  in  a  ma- 
chine shop  as  a  workman  or  helper,  under  the 
superintendence  of  C,  and  required  to  obey 
his  orders.  After  being  employed  a  few 
months  in  receiving  and  putting  away  mold- 
ings as  they  came  from  a  molding  machine, 
the  boy,  by  order  of  C,  ascended  a  ladder  to 
a  great  height  from  the  floor,  among  rapidly 
revolving  and  dangerous  machinery,  for  the 
purpose  of  adjusting  a  belt  by  which  a  por- 
tion of  the  machinery  was  moved,  and,  while 
engaged  in  the  endeavor  to  execute  the  order, 
had  his  arm  torn  from  his  body.  The  Jury 
found  that  the  order  was  not  within  the  scope 
of  the  boy's  duty  and  employment,  but  was 
within  that  of  C. ;  and  the  court  held  that  the 
company  was  liable  in  damages  for  the  in- 
Jury,  and  that  the  rule  that  the  master  is  not 
liable  to  one  of  his  servants  for  injuries  re- 
sulting from  the  carelessness  of  another, 
when  both  are  engaged  in  a  common  service. 
although  the  injured  person  was  under  the 
control  and  direction  of  the  servant  who  caus- 
ed the  injury,  whether  a  true  rule  or  not,  had 
no  application  to  that  case.  See,  also,  Coal 
Co.  V.  Richmond,  7  O.  C.  A.  485.  58  Fed.  757- 
760,  announcing  the  same  principle;   McKin- 


ney,  FeL  Serv.  p.  104.  In  the  case  at  bar  the 
minor  who  was  killed  is  alleged  to  have  been 
taken  away  from  the  discharge  of  the  duties 
which  he  had  been  hired  to  perform  by  his 
father,  and  placed  at  work  at  a  dangerous 
place,  under  the  orders  and  directions  of  an 
agent  of  the  defendant  who  had  charge  of 
this  work,  and  superintended  the  laborers  en- 
gaged thereon;  and  one  of  the  vital  questions 
in  the  case  is  whether  or  not  this  conduct 
of  the  defendant,  through  such  a  superintend- 
ent, was  negligence.  Under  the  allegations 
in  the  petition,  and  the  authorities  above  cit- 
ed, this  is  clearly  a  question  for  investigation 
by  the  Jury.  The  court  was  therefore  right 
in  overruling  the  general  demurrer  filed  by 
defendant  to  the  petition. 

2.  The  petition  as  amended,  we  think,  set 
forth  the  plaintiff's  cause  of  action  with  suf- 
ficient distinctness  in  all  material  particulars, 
and  was  good  against  the  special  grounds  of 
the  demurrer.  Judgment  affirmed.  All  the 
Justices  concurring. 


(Ill  Oa.  384) 

KOCH  et  al.  v.  BROCKHAN. 

(Supreme  Court  of  Georgia.    July  12,  1900.) 

JUDGMENT  —  VALIDITY  —  EXECUTION  —  LEVY 
—TITLE  TO  LAND— INJUNCTION. 

1.  Even  if  a  prayer  for  the  establishmeut 
and  enforcement  of  a  specific  lien  upon  laud  de- 
scribed in  a  deed  given  to  secm*e  the  payment 
of  an  unconditional  promissory  note  did  not 
take  an  action  thereon  out  of  the  rule  that,  in 
suits  on  unconditional  written  contracts,  judg- 
ments are  to  be  rendered  by  the  judge  without 
a  jury,  a  judgment  upon  such  a  note,  though 
based  upon  a  verdict,  was  not  for  tills  reason 
void,  when  the  judgment  was  signed  by  the 
judge,  who  thus  adopted  as  his  own  judicial 
act  the  substance  of  the  jury's  finding. 

2.  When  one  who  was  a  guardian  signed  a 
promissory  note  both  individually  and  as  guard- 
ian of  another,  and,  to  secure  the  payment  of 
the  same,  in  like  manner,  executed  a  deed  to 
realty  ow^ned  in  common  by  the  two,  such  deed 
passed  to  the  creditor  at  least  the  guardian's 
individual  uudivided  interest  in  the  land;  and 
where  in  such  a  case  the  creditor,  after  obtain- 
ing on  the  note  a  general  judgment  embracing 
a  special  lien  on  the  land,  conveyed  it  to  the 
grantee  individually  and  as  guardian,  the  ward 
at  the  time  being  dead,  and  the  guardian  his 
sole  heir  at  law,  it  became  lawful  for  the  cred- 
itor to  levy  upon  and  sell  the  land  in  its  en- 
tirety, as  the  individual  property  of  the  sur- 
viving guardian.  The  creditor's  deed  of  re- 
conveyance for  the  purpose  of  making  such  a 
sale  revested  in  the  guardian  the  latter's  origi- 
nal undivided  interest,  and  under  the  law  of 
inheritance  the  remaining  interest  was  vested 
in  the  guardian  individually.  Under  these  cir- 
cumstances, the  fact  that  the  deed  was  made 
as  indicated  did  not  so  cloud  the  title  as  to 
make  it  unlawful  for  the  sheriff  to  seize  and 
sell  as  the  propeny  of  the  guardian  the  entire 
fee  in  the  land. 

3.  Where,  on  the  hearing  of  an  oQuitable  pe- 
tition to  enjoin  such  a  sale,  there  was  evidence 
to  warrant  the  judge  in  finding  that  the  de- 
fendant in  execution  actually  had  in  hand 
iponey  belonging  to  the  ward's  estate  more 
than  sufficient  to  pay  all  lawful  claims  against 
the  same,  and  had  filed  an  application  for  a  dis- 
charge, alleging  therein  that  the  ward's  estate 
had  oeen  fully  administered,  it  was  proper  to 
hold  that  the  sale  should  not  be  enjoined  on 
the  theory  that  the  guardian,  as  the  legal  rep- 
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resentative  of  the  ward's  estate,  was  first  enti- 
tled to  administer  his  original  undivided  inter- 
est in  the  land,  and  accordingly  to  an  exemp- 
tion of  12  months  from  legal  mterference  with 
such  estate. 
4.  The  trial  judge  ruled  correctly  on  all  the 

Suestions  involved  in  this  case,  except  the  one 
rst  above  dealt  with,  and  erred  in  granting 
the  injunction  on  the  ground  that  the  plain- 
tiff's judgment  was  void. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Suit  by  Annie  D.  Brockhan  against  Fred 
and  William  Koch.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Kontz  &  Austin,  for  plaintiffs  in  error. 
John  L.  Hopkins  &  Sons,  for  defendant  in  er- 
ror. 

LEWIS,  J.  Annie  D.  Brockhan  fUed  her 
equitable  petition  in  Fulton  superior  court 
against  Fred  and  William  Koch.  Siie  alleg- 
ed, in  substance,  as  follows:  Petitioner  is 
the  sister  of  Willie  Brockhan,  who  died  in 
June,  1899,  insane.  Intestate,  and  leaving  pe- 
titioner as  his  sole  heir  at  law.  In  Novem- 
ber, 1890,  petitioner  was  duly  appointed  Wil- 
lie's guardian,  who  was  thereafter  formally 
and  duly  adjudged  to  be  insane.  In  1896  pe- 
titioner made  and  executed  to  Fred  and  Wil- 
liam Koch  a  note,  both  as  an  individual  and 
as  guardian  of  Willie  Brockhan,  for  the  sum 
of  ^2,956.56,  and  at  the  request  of  defendants 
executed  and  delivered  a  deed,  to  secure  the 
same,  to  certain  tracts  of  land,  which  land  at 
the  time  of  tlie  execution  and  delivery  of  the 
deed  was  jointly  owned  by  petitioner  and 
Willie,  the  Interest  of  each  being  one-half,  re- 
spectively. By  executing  the  deed,  petitioner 
attempted  to  create  a  lien  upon  Willie's  one- 
half  interest  to  secure  one-half  of  the  amount 
of  the  note.  She  averred  that  the  attempt  to 
create  such  a  lien  was  illegal,  and  the  deed 
was  null  and  void.'  In  February,  1898,  suit 
was  instituted  by  Fred  and  William  Koch 
upon  the  note,  and  on  March  811i  a  judgment 
was  rendered  against  her  individually  and  as 
guardian  of  Willie  Brockhan.  Under  that 
judgment  it  was  sought  to  assert  a  special 
lien,  by  virtue  of  the  deed  mentioned  above 
upon  the  Interest  of  Willie  Brockhan.  A  fl. 
fa.  was  issued  in  conformity  with  the  judg- 
ment, and  a  deed  filed  by  Fred  and  William 
Koch  purporting  to  reconvey  the  land  to  peti- 
tioner, and  to  her  as  guardian  of  Willie  Brock- 
han. A  levy  was  made  in  pursuance  of  the 
judgment  and  fi.  fa.,  asserting  a  special  lien 
against  the  interest  of  said  Willie  Brocklian, 
and  the  interest  of  both  petitioner  and  Willie 
was  advertised  for  sale  by  the  sheriff  on 
the  first  Tuesday  in  December,  1899.  It  was 
further  aUeged  that  the  sale  was  proceeding 
illegally,  because  of  Willie's  death,  and  be- 
cause no  administration  has  been  had  upon 
his  estate;  that  the  deed  is  invalid,  because 
there  was  no  legal  right  or  power  in  petition- 
er, as  sucfti  guardian,  to  create  such  lien;  that 
there  were  debts  entitled  to  priority  over  the 
debts  of  Fred  and  William  Koch,  due  by  the 


estate  of  Willie  Brockhan;  that  these  debts 
were  for  funeral  expenses  of  Willie,  to  the 
amount  of  $143.14^  and  some  taxes.  Peti- 
tioner has  applied  for  letters  of  administra- 
tion upon  the  estate  of  Willie  Brockhan.  She 
prayed  that  the  sheriff  be  made  a  party  to 
the  petition,  and  be  enjoined  from  proceeding 
with  a  levy  and  sale  of  the  property  under  the 
fl.  fa.  until  Willie's  estate  can  be  properly  ad- 
ministered by  the  ordinary's  court.  An 
amendment  was  filed  to  the  petition,  attach- 
ing a  copy  of  the  note  sued  upon,  a  copy  of 
the  verdict  found  by  the  jury,  and  the  judg- 
ment of  the  court,  and  alleging  that  Willie 
Brockhan  died,  leaving  no  child  or  children, 
father,  brother,  or  sister,  save  only  plaintiff, 
and  that  she  was  liis  sole  heir  at  law.  It 
further  alleged  that  she  was  proceeding  to 
administer  the  estate  of  Willie  Brockhan,  and 
that  an  inventory  appraisement  thereof  had 
been  duly  filed  with  the  ordinary.  She  char- 
ges that  the  estate  is  amply  solvent,  and  that 
the  property  upon  which  the  fi.  fa.  was  levied 
is  easily  worth  $25,000,  and  that  Willie's  in- 
terest therein  is  worth  $9,000.  In  answer  to 
this  the  defendants  denied  the  material  allega- 
tions of  the  petition,  by  paragraphs.  They 
admitted  that  Annie  D.  Brockhan  was  the 
guardian  of  Willie  Brockhan,  that  he  was 
Insane  and  had  died  in  the  asylum,  and  that 
plaintiff  was  his  sole  heir.  They  further  set 
up  in  their  answer  that  they  are  not  seeking 
to  subject  any  part  of  his  estate  under  their  fi. 
fa.,  but  simply  had  the  same  levied  upon  the 
entire  land  as  the  property  of  the  plaintiff. 
Annie  D.  Brockhan.  They  furttier  say  that 
whether  or  not  the  lien  created  by  Annie  D. 
Brockhan,  individually  and  as  guardian.  Is,  in 
strict  law,  a  lien  on  the  ward's  estate,  is  a 
matter  they  are  not  called  on  to  admit  or 
deny;  but  they  assert  that  in  equity  they 
would  have  a  right  to  establish  their  lien,  in- 
asmuch as  the  money  advanced  by  them, 
which  the  deed  purported  to  secure,  was  used 
to  pay  off  and  discharge  legal  and  valid  in- 
cumbrances and  liens  against  the  identical 
property  described  in  the  deed,  and  which  ex- 
isted against  the  same  before  and  at  the  time 
it  descended  by  inheritance  to  Willie  Brock- 
lian.  Defendants,  however,  have  levied  the  fi. 
fa.  only  against  Annie  D.  Brockhan,  and  claim 
that  she  is  now  the  sole  heir,  as  shown  by  her 
returns  as  guardian  of  lier  deceased  ward; 
that  she  has  ample  money  in  her  hands  to 
pay  off  the  debts  of  that  estate;  that  by  vir- 
tue of  their  general  judgment  they  liave  a  lien 
upon  the  entire  property;  and  that  they  have 
seized  and  levied  on  it  as  her  property  alone. 
They  allege  that  the  guardian,  by  operation  of 
law,  became  the  administratrix  of  his  estate, 
and  that  it  appears  from  her  final  returns 
made  September  8,  1899,  that  the  guardian 
has  on  liand  $2,830.19  with  which  to  pay  the 
indebtedness  of  the  estate  of  her  ward,  which 
indebtedness  amounts  to  a  much  less  sum, 
according  to  her  allegations.  Defendants  de- 
ny that  the  sale  of  the  property  under  their  fl. 
fa.  would  defeat  the  proper  administration  of 
the  estate  of  Willie  Brockhan,  or  cause  loss 
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to  creditors,  and  they  further  ayer  that  the 
property  Is  not  of  such  value  as  alleged  by 
plaintiff;  that  the  houses  thereon  are  in  bad 
condition  and  repair,  and  taxes  thereon  have 
not  been  paid  for  years;  that  Annie  D.  Brock- 
ban  had  mortgaged  the  same  to  M.  ft  J.  Hirsh 
for  ^,626.96,  besides  Interest;  and  that  con- 
sequently the  levying  of  their  fl.  fa.  on  the 
property  is  not  excessive.  On  the  trial  of 
the  case  below,  plaintiff  introduced  the  record 
of  the  suit  in  the  city  court  of  Atlanta;  the 
same  being  an  action  instituted  by  Fred  and 
William  Koch  against  Annie  D.  Broclchan, 
and  Annie  D.  Brockhan  as  guardian  of  Willie 
Brockhan,  filed  February  15,  1898.  In  this 
petition  plaintiffs  allege  that  Annie  D.  Brock- 
han, individually  and  as  guardian  of  Willie, 
was  indebted  to  them  upon  a  certain  promis- 
sory note,  and  coupons  attached  thereto,  in 
the  sum  of  $3,193.08,  besides  interest.  The 
petition  further  alleged  that  there  was  a 
warranty  deed  given  under  the  provisions 
of  the  Code  by  Annie  D.  Brockhan,  and  An- 
nie D.  as  guardian  of  Willie,  to  secure  the 
payment  of  the  debt,  to  certain  property  in 
the  city  of  Atlanta,  and  certain  other  land 
located  in  Fulton  county,  both  of  which 
tracts  were  fully  described,  and  that  they 
had  received  a  bond  to  reconvey  on  payment 
of  the  debt.  The  petition  prayed  for  a  gen- 
eral judgment  for  the  debt,  and  also  that  a 
special  lien  be  set  up  on  said  tracts  of  land, 
to  be  enforced  by  levy  and  sale  after  filing 
quitclaim  deed.  To  that  petition  there  ap 
pears  to  have  been  no  answer,  and  the  Jury 
rendered  a  verdict  for  the  amount  sued  for, 
and  further  found  that  plaintiffs'  special  lien 
be  set  up,  as  prayed,  upon  the  realty  described 
in  the  petition.  On  this  verdict  a  Judgment 
signed  by  the  Judge  was  entered  accordingly. 
It  appears  that  an  execution  following  this 
judgment  was  issued  thereon,  and  levied  upon 
the  property  therein  described  as  the  prop- 
erty of  Annie  D.  Brockhan.  A  quitclaim 
deed  from  Fred  and  William  Koch  to  Annie 
D.  Brockhan  individually,  and  to  her  as 
guardian  of  Willie  Brockhan,  was  executed 
on  October  31,  1899,  and  recited  that  the 
lands  described  were  deeded  by  defendants 
to  secure  the  payment  of  the  debt  sued  on, 
and  it  was  made  for  the  purpose  of  levy 
and  sale  under  the  provisions  of  the  Code. 
This  deed  was  recorded  in  the  clerk's  ofiSce 
on  November  9,  1899.  The  levy  bore  date 
the  same  day.  Plaintiff  also  introduced  va- 
rious deeds  showing  title  to  the  country  prop- 
erty in  question  to  be  in  Annie  D.  Broclclian, 
and  title  to  the  city  property  to  be  one  half 
In  her  and  the  other  half  in  Willie  Brockhan. 
She  further  introduced  proof  showing  the 
amount  of  funeral  expenses  and  taxes  due 
by  the  estate  of  Willie  Brockhan,  and  offered 
evidence  by  her  afildavit  to  the  effect  that  her 
returns  to  the  ordinary  as  guardian  of  Willie 
Brockhan  did  not,  in  point  of  fact,  correctly 
state  the  cash  she  had  on  hand.  On  the  other 
hand,  evidence  was  introduced  in  behalf  of  de- 
fendants showing  the  annual  returns  of  Annie 
D.  Brockhan  as  guardian  of  Willie  Brockhan 


to  the  court  of  ordinary  of  Fulton  county  for 
the  years  1891,  1892,  1893,  1894,  and  1895, 
allowed,  approved,  and  recorded,  and  her  final 
return  on  September  8,  1899,  from  which  it 
appeared  that  there  was  in  the  hands  of  the 
guardian  cash  to  the  amount  of  $2,830.19. 
Defendants  also  introduced  application  for 
letters  of  dismissal  filed  by  Annie  D.  Brock- 
iian  as  guardian  of  Willie  Brockhan,  dated 
September  8,  1899.  In  the  petition  for  dis- 
missal, which  was  duly  signed  by  the  guard- 
ian, she  recites  that  she  has  fully  discharged 
the  duties  of  her  trust,  and  is  legally  entitled 
to  a  discharge  therefrom.  The  above  are,  in 
substance,  all  the  material  facts  in  the  rec- 
ord necessary  to  a  thorough  understanding  of 
the  issues  involved  in  the  present  case.  After 
hearing  the  evidence  and  the  arguments  of 
counsel,  the  judge  granted  an  order  enjoining 
the  defendants  from  selling  or  proceeding  to 
sell  the  property  under  the  execution  sought 
to  be  enjoined  by  the  plaintiff  In  her  petition, 
upon  which  Judgment  the  defendants  below 
assigned  error  in  their  bill  of  exceptions.  In 
the  opinion  of  the  Judge  giving  reasons  for 
his  Judgment,  it  appears  that  he  based  the 
same  solely  upon  the  ground  that  the  Judg- 
ment upon  which  the  fi.  fa.  issued  was  void, 
because  that  was  a  suit  upon  an  unconditional 
contract  in  writing,  in  which  the  constitution 
requires  a  Judgment  to  be  rendered  without 
the  intervention  of  a  jury. 

1.  We  think  the  judge  was  wrong  in  his 
conclusion,  and  that  the  authorities  which  he 
cites  to  sustain  his  position  have  no  applica- 
tion to  this  case.  For  instance,  in  Lester  v. 
Insurance  Co.,  55  Ga.  475,  it  is  announced  in 
the  headnote,  '*A  verdict,  in  a  civil  case, 
founded  on  contract,  wliere  no  issuable  de- 
fense is  filed  on  oath,  is  illegal."  It  will  be 
seen  from  the  opinion  of  Judge  Bleckley  in 
that  case  that  the  Judgment  was  entered  up- 
on the  verdict  found  by  the  Jury,  not  by  the 
Judge,  but  was  signed  by  counsel  in  the  usual 
form  of  judgments  upon  verdicts.  The  case 
of  Tippin  V.  Whitehead,  66  Ga.  688,  was  a 
suit  under  the  constitution  of  1868,  which 
was  brought  on  a  contract  No  defense  was 
filed.  It  was  simply  held  that  where  a  ver- 
dict was  taken,  and  judgment  entered  there- 
on by  counsel,  it  was  void,  and  that  a  judg- 
ment by  default  should  have  been  entered  by 
the  court  The  case  of  Mosely  v.  Walker,  84 
Ga.  274,  10  S.  B.  623,  cited  by  counsel  for  de- 
fendant in  error,  is  not  at  all  in  point.  It 
was  simply  decided  there  that  the  suit  was  on 
an  unconditional  contract  in  writing,  and,  no 
issuable  defense  being  filed  under  oath,  a 
Judgment  rendered  by  the  court  without  the 
intervention  of  a  jury  was  legal  and  valid. 
The  same  is  true  of  Stansell  v.  Corley,  81  Ga. 
453,  454,  8  S.  B.  868.  In  fact  our  attention 
has  been  called  to  no  case  in  this  court  wliere 
it  was  ever  decided  that,  in  a  suit  upon  an 
unconditional  contract  in  writing,  the  fact 
that  a  verdict  was  found  would  render  a 
Judgment  therein  signed  by  the  Judge  himself 
a  nullity.  The  court  has  simply  ruled  that 
a  judgment  entered  by  counsel  on  a  verdict 
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in  sucb  a  case  Is  void.  This  principle  is  de- 
cided in  Lockett  r.  Usry,  28  Ga.  345.  It  was 
there  ruled  that  a  verdict  rendered  in  a  case 
where  there  is  no  issue  is  a  nullity,  and  may 
be  treated  as  sudi.  It  was  (urther  held,  ''Al- 
though the  Judgment  of  the  court  purports  to 
be  founded  upon  a  verdict,  and  the  verdict  is 
void,  still  the  Judgment  can  be  executed,  pro- 
vided it  be  good  without  the  verdict."  In 
Coleman  v.  Slade,  75  Ga.  63,  it  was  held,  *The 
notes  involved  in  this  case  were  unconditional 
contracts  in  writing,  and,  no  issuable  plea 
having  been  filed,  the  verdict  of  a  Jury  would 
have  been  a  mere  formality,  and  a  Judgment 
by  the  court  was  not  valid."  But  we  do  not 
think  it  follows  that  tiie  verdict  in  this  case 
was  necessarily  a  nullity.  It  is  true,  the  note 
declared  upon  was  an  unconditional  contract 
in  writing,  but  the  petition  goes  further,  and 
'  seeks  other  relief  besides  a  general  Judgment 
upon  the  note,— alleges  that  a  deed  was  given 
to  secure  the  same,  and  asks  for  a  Judgment 
creating  a  special  lien  upon  the  property  de- 
scribed in  that  deed.  That  deed  was  not  at- 
tached to  the  petition,  nor  was  this  particular 
relief  sought  founded  upon  any  unconditional 
contract  in  writing.  The  case  of  Palmer  v. 
Simpson,  G9  Ga.  792,  was  one  wliere  a  specific 
lien  on  certain  property  was  claimed,  and  a 
Judgment  was  sought  to  be  so  molded-  as  to 
condemn  such  property.  It  was  held  that  in 
that  kind  of  a  case  the  mode  of  procedure 
was  as  in  equity,  so  far  as  verdicts  and  de- 
crees were  concerned,  and  such  cases  did  not 
fall  within  the  constitutional  provision  requir- 
ing the  Judge  to  render  Judgment  by  default, 
without  a  Jury,  on  an  unconditional  contract 
in  writing.  Nor  would  a  decree  subjecting 
such  property  be  void  because  founded  on  a 
verdict  The  court  further  remarks  that  this 
decree  was  signed  and  entered  by  the  court 
itself,  and  differs  from  t^e  case  of  Lester  v. 
Insurance  Co.,  55  Ga.  475.  To  say  the  least 
of  it,  the  relief  sought  in  the  present  petition 
leaves  It  very  doubtful  whether  it  could  have 
been  obtained  without  a  verdict,  and  this 
court  has  repeatedly  decided  that  in  such 
cases  the  better  practice  is  to  obtain  verdicts, 
and  Judgments  entered  upon  them  win  not  be 
treated  as  void  or  nullities.  See  Everett  v. 
Westmoreland,  02  Ga.  673,  19  8.  B.  37,  and 
Crow  V.  Mortgage  Co.,  92  Ga.  815,  19  S.  B.  31, 
affirming  the  decision  in  Railroad  v.  Pendle- 
ton, 87  Ga.  751,  13  S.  B.  822.  where  it  was 
decided,  "In  any  case  admitting  of  doubt  the 
question  of  rendering  a  Judgment  by  the  su- 
perior court  without  a  Jury  is  one  not  involv- 
ing Jurisdiction,  but  the  proper  exercise  of  Ju- 
risdiction; and  an  Improper  decision  of  it  is 
mere  error,  and  will  not  render  the  Judgment 
void."  We  think  that  decision  is  directly  ap- 
plicable to  this  case,  as  the  present  instance 
involves  sufficient  doubt  as  to  whether  there 
should  have  been  a  verdict  for  the  application 
of  that  rule.  If  it  was  an  error,  it  might 
have  been  corrected  upon  proper  motion,  and, 
in  the  event  of  such  motion  being  overruled, 
this  proceeding  could  have  been  reviewed  by 
direct  bill  of  exceptions  to  this  court    But  no 


such  steps  were  taken,  no  defense  was  then 
filed  to  the  suit,  or  objection  made  to  the 
granting  of  the  special  relief  prayed  for;  and 
we  think  it  was  clearly  too  late,  after  the 
term  of  the  court  at  which  this  Judgment  was 
rendered,  even  if  there  were  any  error  in  the 
rendition  thereof,  to  make  an  attack  on  any 
such  ground. 

2.  It  is  contended  that,  as  the  guardian  had 
no  right  to  thus  create  a  lien  on  the  estate 
of  her  ward,  it  was  a  nullity,  and  hence  the 
Judgment  was  void  as  a  lien  upon  the  prop- 
erty. There  can  be  no  question  about  the 
fact  tliat  when  a  guardian  signed  a  promis- 
sory note  both  individually  and  as  guardian 
of  another,  and,  to  secure  the  payment  there- 
of, executed  a  deed  to  realty,  one  tract  of 
which  she  owned  in  common  with  the  ward, 
and  the  other  tract  she  owned  absolutely  by 
herself,  such  deed  passed  to  the  creditor  at 
least  the  guardian's  undivided  interest  in  the 
land;  and  wliere  in  such  a  case  the  creditor, 
after  obtaining  a  general  Judgment  which 
also  embraced  a  special  lien  on  the  land,  con- 
veyed it  to  the  grantee  individually  and  as 
guardian,  the  ward  at  the  time  being  dead, 
and  the  guardian  his  sole  heir  at  law,  it  was 
lawful  for  the  creditor  to  levy  upon  and  sell 
the  land  in  its  entirety,  as  the  Individual  prop- 
erty of  the  surviving  guardian.  There  is 
nothing  in  the  contention  that  a  sale  under 
such  circumstances  would  have  created  a 
cloud  upon  the  title,  so  as  to  make  it  unlaw- 
ful for  the  sheriff  to  seize  and  sell  the  entire 
fee  in  the  land;  for  the  public  could  readily 
be  put  upon  notice  that  while  the  insane  ward 
had,  in  his  lifetime,  an  interest  In  some  of 
the  property,  yet  he  had  died,  leaving  the  re- 
maining defendant  in  the  case  as  his  sole 
heir,  thus  vesting  In  her  an  absolute  title  to 
the  same. 

3,  4.  The  Judge,  in  his  opinion  granting 
the  injunction,  expressly  holds:  "It  will  be 
noted  that  in  this  case  there  is  a  general 
Judgment  against  Annie  D.  Brockhan  as  an 
individual,  as  well  as  tiie  Judgment  against 
her  as  guardian.  It  appearing  that  the 
guardian  and  quasi  administratrix  is  also  the 
sole  heir  of  the  ward;  that  she  has  made 
a  solemn  admission  in  Judicio  that  she  has 
fully  discharged  the  trust  (necessarily  involv- 
ed, that  she  had  delivered  the  property  to 
herself  as  heir),  and  asked  to  be  dismissed; 
that  she  either  really  has  or  ought  to  have 
ample  funds  in  hand  to  pay  the  debts  of  the 
deceased  ward  set  up  by  her  as  outstanding; 
that  this  proceeding  is  in  equity,  and  is  by 
her  alone,  and  not  by  any  creditors;  and  that 
she  is  in  possession  of  the  land,— I  am  of  opin- 
ion that  she  cannot  protect  herself  from  levy 
under  a  general  Judgment  against  her  by  al- 
leging that  she  holds  as  guardian  and  quasi 
administratrix  of  the  deceased  ward,  and 
would  be  entitled  to  a  year  before  suit  could 
be  brought.  I  therefore  base  my  Judgment 
on  the  grounds  indicated,  viz.  that  the  verdict 
and  Judgment  are  void."  We  think  there  is 
sufficient  evidence  in  the  record  to  warrant 
the  conclusion  reached  by  the  Judge,  that  tfie 
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defendant  in  execution  actually  bad  in  hand 
money  belonging  to  the  ward's  estate,  more 
than  sufficient  to  pay  all  lawful  claims 
against  the  same,  and  bad  filed  an  application 
for  discharge,  alleging  therein  that  the  ward's 
estate  had  been  fully  administered;  and  it 
was  proper  to  hold  that  ttie  sale  should  not 
be  enjoined  on  the  theory  that  the  guardian, 
as  the  legal  representative  of  the  ward's  es- 
tate, was  entitled  to  administer  the  same, 
and  accordingly  entitled  to  an  exemption  of  12 
months  from  legal  interference. 

The  trial  judge  correctly  ruled  on  all  the 
questions  involved  in  the  present  case,  except 
the  one  first  above  dealt  with,  but  erred  in 
granting  the  injunction  on  Hie  ground  that 
the  piaintlfTs  judgment  was  void.  Judgment 
reversed.    All  the  justices  concurring. 


(6g  8.  C.  S57) 

DBLANEY  v.  GEORGIA,  C.  &  N.  RY.  CO. 

et  al. 
(Supreme  Court  of  South   Carolina.     Aug.  1« 

1900.) 

RAILROADS-OBSTRUCTING  WATER  COURSE- 
ACTION— COMPL.AINT-8UPPICIENCY. 
In  an  action  against  a  railroad  company 
tot  obstructing  a  water  course,  the  complaint 
alleged  that  defendant  had  negligently  con- 
structed a  culvert  too  narrow  to  permit  the  wa- 
ter to  pass  through,  as  a  result  of  which  it 
was  backed  up  on  plaintiff's  land.  After  allege 
ing  a  lease  of  the  railroad  from  said  company 
to  the  other  defendants,  the  complaint  alleged 
that  said  lessees  have  "kept  and  maintained, 
with  full  knowledge  of  its  unlawful  and  negli- 
gent construction,  and  without  any  effort  to 
remedy  it,  the  culvert  before  named,  to  the 
continuous  damage  of  this  plalutiff,  as  above 
alleged."  Held  bad  on  demurrer,  in  that  it  fails 
to  allege  that  defendant  lessees  increased  the 
obstruction  made  by  the  lessor,  or  that  notice 
and  demand  for  removal  of  the  same  had  been 
made  on  the  lessees. 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;  A  W.  Buchanan,  Judge. 

Action  by  Robert  H.  Delaney  against  the 
Georgia,  Carolina  &  Northern  Railway  Com- 
pany, the  Seaboard  &  Roanoke  Railroad  Com- 
pany, and  the  Raleigh  &  Gaston  ^ilway 
Company.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeala. 
Affirmed. 

Green  A  Hines,  for  appellant.  J.  L.  Gleen 
and  T.  Y.  Williams,  for  respondents. 

JONES,  J.  This  appeal  is  from  an  order 
sustaining  a  demurrer  to  the  complaint  plead- 
ed by  the  two  last-named  defendants,  on  the 
ground  that  as  to  them  it  failed  to  state 
facts  sufficient  to  constitute  the  cause  of  ac- 
tion. The  complaint  alleged,  in  substance, 
that  the  Georgia,  Carolina  &  Northern  Rail- 
way Company,  in  building  Its  roadbed  over 
a  water  course  on  plaintiff's  land,  negligently 
constructed  a  culvert  too  narrow  to  permit 
the  volume  of  water  to  pass  through  with- 
out flooding,  and  thereby  flooded,  plaintllTs 
land,  injuring  said  land  and  destroying  his 
crops.  After  alleging  a  lease  of  said  rail- 
road, etc.,  by  the  Georgia,  Carolina  &  North- 


em  Railway  Company  to  the  two  last-named 
defendants,  and  stating  particulars  of  dam- 
ages, the  complaint  alleged  that  said  lessees 
since  said  lease  **kept  and  maintained,  with 
full  knowledge  of  its  unlawful  and  negligent 
construction,  and  without  any  effort  to  rem- 
edy it,  the  culvert  before  named,  to  the  con- 
tinuous damage  of  this  plaintiff,  as  above  al- 
leged." The  complaint  did  not  allege  the 
placing  of  any  obstruction  over  said  stream 
by  the  demurrants,  nor  the  increase  by  them 
of  the  obstruction  alleged  to  have  been  made 
by  their  lessor;  nor  did  the  complaint  allege 
any  demand  upon  the  lessees  for  the  removal 
of  said  obstruction.  The  fundamental  prin- 
ciple governing  questions  of  this  kind  is  that 
in  order  to  constitute  a  cause  of  action  the 
complaint  must  show  a  delict  or  breach  of 
duty  by  defendant  violative  of  plaintiff's 
right  Therefore,  in  Hammond  v.  Railroad 
Co.,  16  S.  C.  574,  the  complaint  was  not  de- 
murrable, because  the  allegations  practical- 
ly amounted  to  a  statement  '*that  the  defend- 
ant had  obstructed  the  drainage  of  plaintiff's 
land  by  closing  up  certain  ditches  necessary 
to  secure  that  end,"  such  positive  acts  con- 
stituting the  delict  alleged.  Hence,  with  ref- 
erence to  such  a  complaint,  the  court  held  it 
error  to  charge  the  jury  that  defendant,  the 
grantee,  was  liable  for  any  damages  caused  by 
the  failure  to  remove  the  obstruction  caused 
by  the  acts  of  the  former  company,  the  gran- 
tor. So,  as  applied  to  the  case  before  the 
court  in  that  action,  the  principle  was  an- 
nouuced  that  the  mere  failure  of  the  grantee 
to  remove  obstructions  placed  by  the  gran- 
tor affords  no  cause  of  action  against  the 
grantee,  and  the  court  stated  that  *the  plain- 
tiff must  go  further,  and  show  that  by  some 
act  of  the  defendant  the  plaintiff's  system  of 
drainage  has  been  obstructed,  or  that  the 
obstructions  caused  by  the  former  company 
have  been  increased.**  But  it  should  not  be 
understood  that  Hammond's  Case  meant  to 
assert  that,  in  every  action  against  the  gran- 
tee for  the  continuance  of  a  nuisance  created 
by  the  grantor,  it  was  essential  to  allege  and 
show  that  the  grantee  increased  the  obstruc- 
tions constituting  the  nuisance.  That  is 
merely  one  way  by  which  the  delict  of  de- 
fendant may  be  shown,  and  was  a  proper  way, 
under  the  complaints  in  that  case.  We  un- 
derstand it  also,  to  be  the  law  in  this  state 
that  the  grantee  or  lessee  of  the  creator  of 
an  obstruction  constituting  a  private  nuisance 
has  no  duty  to  remove  said  obstruction  until 
after  notice  and  demand  for  removal;  but 
after  such  notice  and  demand  the  continuance 
of  the  nuisance  becomes  a  nuisance,  and  the 
duty  to  remove  or  compensate  arises.  Elliott 
V.  Rhett  5  Rich.  Law,  420;  Leitzsey  v.  Wa- 
ter-Power  Co.,  47  S.  C.  476.  25  S.  E.  744,  34  L. 
R.  A.  216;  Townes  v.  City  Council,  52  S.  C. 
404,  29  S.  B.  851.  In  such  a  case  it  would 
not  be  essential  to  allege  the.  placing  or  the 
Increasing  of  the  obstruction  by  the  grantee, 
since  the  delict  could  be  shown  by  the  con- 
tinuance of  the  original  nuisance  after  notice 
and  demand  for  removaL    But  hi  the  present 
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cafle  it  waB  alleged  that  the  lessor  or  grantor 
placed  or  created  the  obBtmctions,  and  it  vram 
not  alleged  that  notice  was  given  to,  and  de* 
mand  for  removal  was  made  upon,  the  c^i^an- 
tee  or  lessee.  Therefore  It  was  not  error  to 
sustain  the  demurrer  for  failure  to  allege  that 
the  grantee  or  lessee  increased  the  obstruc- 
tions made  by  the  grantor  or  lessor.  The  rul- 
ing of  the  circuit  court  is  directly  supported 
by  the  case  of  Privett  v.  Railroad  Co.,  54  S.  C. 
dS,  82  S.  E.  75,  which  was  largely  based  upon 
the  principles  stated  in  Hammond  y.  Railroad 
Co.,  supra. 

After  the  dismissal  of  the  action  against  the 
two  demurring  defendants,  the  plaintiff  chose 
to  proceed  with  the  case  against  the  Georgia, 
Carolina  &  Northern  Railway  Company,  and 
recovered  a  judgment  for  damages  for  the 
construction  and  maintenance  of  obstructions 
complained  of,  from  which  Judgment  there  is 
no  appeal.  In  such  a  case  it  would  not  be 
proper  to  remand  the  case  with  leave  to 
amend.  Judgment  of  the  circuit  court  is  af- 
firmed. 


<58  s.  G.  seo) 

RINAKB  V.  VICTOR  MFG.  00. 

(Supreme  Oourt  of  South  Carolina.     Aug.  1* 
1900.) 

MASTER  AND  SBRVANT—DEPBCTIVB  APPLIAN- 
CES—INJURY TO  SERVANT  —  LIABILITY  OP 
MASTER— INSTRUCTIONS— MATTERS  OP  PACT 
—ADOPTION  OP  STRUCTURES— DUTY  TO  RE- 
PAIR. 

1.  An  instruction  that  where  a  master  allow- 
ed an  independent  contractor  to  erect  appli- 
ances on  his  premises  for  the  use  of  the  con- 
tractor, and  the  master  ado[pted  and  used  such 
appliances  himself,  or  acquiesced  in  their  use 
by  his  servants  while  engaged  in  his  worlc,  he 
was  as  responsible  for  bis  servants*  safety  as 
if  he  had  erected  the  appliances  himself,  was 
proper,  without  submitting  to  the  jury  that 
such  acquiescence  must  have  been  for  such  a 
period  of  time  as  would  indicate  an  adoption  by 
the  master,  since  the  word  "acquiesced"  was 
used  by  the  court  in  the  sense  of  **being  satis- 
fied with,"  and  such  acquiescence  would  amount 
to  an  adoption. 

2.  An  instruction  that  if,  after  an  independent 
contractor  had  quit  a  job  and  left  the  premises, 
the  master  adopted  and  used  the  structures  he 
had  erected,  or  acquiesced  in  their  use  by  his 
servants,  then  sucn  structures  became  those 
of  the  master,  and  if,  by  reason  of  his  fail- 
ure to  keep  them  in  good  repair,  a  servant  was 
injured,  he  was  responsible  for  the  injury,  was 
not  objectionable,  as  charging  the  jury  in  re- 
spect to  matters  of  fact,  since  the  court  did 
not  undertake  to  say  what  facts  amounted  to 
an  adoption  of  the  structures. 

3.  Where  a  master  had  provided  several  ways 
of  approach  to  a  building  for  the  use  of  his 
servants,  an  instruction  that,  unless  forbidden 
to  do  so,  his  servants  might  leave  by  any  one 
of  them  which  was  most  convenient,  and  if,  in 
so  doing,  a  servant  was  injured  by  the  negli- 
gence of  the  master  to  keep  it  in  a  reasonably 
safe  condition,  the  master  was  liable  for  the 
injury,  was  proper. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;   R.  O.  Watts,  Judge. 

Action  by  Fred  Rinake  against  the  Victor 
Manufacturing  Company.  From  a  Judgment 
!n  favor  ol  plaintiff,  defendant  appeals.  Af- 
firmed. 


Haynsworth  &  Parker  and  HydrldL  &  Wil- 
son, for  appellant  Duncan  &  Sanders,  for 
respondent. 

JONES,  J.  The  appeal  in  thla  case  com- 
plains of  the  charge  to  the  Jury.  So  much  of 
the  charge  as  is  relevant  to  the  exceptions 
made  is  as  follows:  "(1)  A  master  is  bound 
to  provide  reasonably  safe  places  and  struc- 
tures  for  his  servants  while  they  are  in  the 
performance  of  his  worlc,  and  reasonably  safe 
approaches  for  the  purpose  of  enabling  them 
to  go  to  and  to  depart  in  safety  from  their 
place  of  work.  (2)  Where  a  master  allows  an 
independent  contractor  to  erect  and  use  ap- 
pliances on  his  premises  for  the  purpose  of 
carrying  on  the  work  of  such  independent 
contractor,  and  adopts  and  uses  such  appli- 
ances and  structures,  or  acquiesces  in  the 
use  of  such  appliances  and  structures  by  his 
servants  while  they  are  engaged  in  his  work, 
then  such  master  makes  such  appliances  and 
structures  his  own,  and  is  Just  as  responsible 
for  their  safety  while  they  are  being  used  by 
his  servants  as  he  would  be  if  he  had  erected 
them  himself.  (3)  Where  an  Independent 
contractor  erects  certain  appliances  and  struc- 
tures on  the  premises  of  another  for  the  pur- 
pose of  t»nying  on  the  work  he  is  engaged 
in,  and  a  master  who  is  also  carrying  on  work 
there  adopts  and  uses  such  appliances,  or 
consents  to  and  acquiesces  in  the  use  of  them 
by  his  servants  while  they  are  engaged  in  his 
work,  such  master  makes  such  appliances  and 
structures  his  own  while  his  servants  are  us- 
ing them,  and  Is  Just  as  responsible  for  their 
being  kept  in  good  repair  while  being  so  used 
as  he  would  be  had  he  erected  them  himself. 
(4)  Where  an  independent  contractor  erects 
structures  and  appliances  on  the  premises  of 
another  for  the  purpose  of  enabling  him  to 
carry  on  his  work,  and  Joins  such  appliances 
and  structures  to  those  of  a  master  who  is 
also  engaged  in  carrying  on  work  tliere,  and 
such  appliances  and  structures  are  used  in 
common  by  this  independent  contractor  and 
by  this  master  and  his  servants,  such  master, 
while  the  appliances  and  structures  which 
were  built  by  the  contractor  are  being  used 
by  him  and  his  servants  in  his  work,  be- 
comes responsible  for  their  safety  and  good 
repair;  and  if  he  negligently  fails  to  keep 
them  In  a  reasonably  safe  condition,  and  by 
reason  of  this  a  servant  of  his,  while  In  the 
performance  of  his  work,  is  injured,  such 
master  is  responsible  for  such  injuries.  (5) 
Where  a  master  adopts  and  uses  the  struc- 
tures and  appliances  which  have  been  built 
for  the  use  of  another,  or  where  he  consents 
that  his  servants,  while  In  the  performance 
of  Ills  work,  shall  use  them,  then  he  makes 
himself  responsible  for  such  appliances  being 
kept  in  a  reasonably  safe  condition;  and  if 
he  negligently  fails  to  do  so,  and  one  of  his 
servants,  while  engaged  in  the  master's  work, 
is  on  this  account  injured,  such  master  Is  re- 
sponsible for  such  injuries.  (6)  Where  an  in- 
dependent contractor  erects  appliances  and 
structures  on  the  premises  of  another  for  the 
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purpose  of  enabling  bim  to  carry  on  bis  work, 
and,  after  his  contract  is  over,  goes  away  and 
leaves  sucb  appliances  and  structures  on  sucb 
premises,  and  one  wbo  is  to  cany  on  work 
there,  as  a  master,  adopts  tbem  as  his  own, 
or  permits  and  consents  and  acquiesces  in  the 
use  of  such  appliances  and  structures  by  his 
servants  while  they  are  engaged  in  bis  work, 
he  thereby  makes  them  his  own,  and  is  just 
as  responsible  for  their  being  kept  in  a  rea- 
sonably safe  condition  as  he  would  be  if  he 
had  erected  tbem  himself.  (7)  If,  after  an 
independent  contractor  has  quit  his  job,  and 
left  the  premises  where  be  had  been  at  work, 
a  master  adopts  and  uses  the  appliances  and 
structures  which  this  Independent  contractor 
had  erected,  or  permits  and  acquiesces  in  the 
use  of  them  by  his  servants  while  they  are 
in  the  performance  of  his  work,  then  such  ap- 
pliances and  structures,  to  all  intents  and 
purposes,  become  the  appliances  and  struc- 
tures of  the  master;  and  if,  after  this,  be  neg- 
ligently fails  to  keep  and  maintain  them  in  a 
reasonably  safe  condition,  and  by  reason  of 
such  failure  one  of  his  servants,  while  in  the 
performance  of  his  duties,  is  injured,  such 
master  is  responsible  for  such  injuries. 
Where  a  master  has  provided  for  the  use  of 
his  servants  several  ways  of  approach  to  a 
building,  or  several  ways  of  entering  and 
leaving  it,  a  servant,  unless  he  is  forbidden  to 
do  so,  can,  in  going  to  and  leaving  his  work, 
enter  or  leave  by  either  of  these  ways  that 
may  be  most  convenient  to  him;  and  if, 
while  he  is  using  any  of  these  ways,  he  is  in- 
jured by  reason  of  the  neglect  of  the  master 
to  keep  this  way  in  a  reasonably  safe  condi- 
tion, such  master  is  responsible  for  such  in- 
jury." 

The  exceptions  made  to  said  charge  are  (1) 
Ihat  it  was  a  charge  in  respect  to  matters  of 
fact,  in  violation  of  the  constitution;  (2)  that 
it  was  error  to  charge  that  acquiescence  in 
the  use  by  his  servants  of  such  appliances 
and  structures  erected  by  the  independent 
contractor  amounted  to  an  adoption  thereof 
by  the  master,  unless  the  court  qualified  such 
charge  as  to  duration  and  character  of  use, 
or  unless  it  was  submitted  to  the  jury  to  de- 
termine whether  or  not  such  acquiescence 
was  for  such  period  of  time  or  of  sucb  char- 
acter as  would  indicate  an  adoption  by  the 
master,  and  that  it  should  have  been  sub- 
mitted to  the  jury  to  determine  what  extent 
and  character  of  use  with  the  knowledge  of 
the  master  would  be  equivalent  to  the  adop- 
tion. The  exceptions  are  not  well  founded. 
The  charge  was  not  in  respect  to  matters  of 
fact,  contrary  to  the  constitution,  but  was 
nothing  more  than  a  hypothetical  statement 
of  facts  as  a  necessary  basis  for  the  state- 
ment of  a  legal  proposition.  The  court  prop- 
erly did  not  undertake  to  charge  the  jury 
what  facts  amounted  to  an  adoption  of,  or 
consenting  acquiescence  in  the  use  by  the 
employ^  of,  such  appliances  and  structures, 
but  left  it  to  the  jury  to  determine  these  mat- 
ters. It  is  manifest  from  the  connectica  that 
the  court  used  the  term  "acquiesces"  in  the 


sense  of  "being  satisfied  with,"  involving  the 
assent  of  the  will,  and  such  acquiescence 
would  amount  to  an  adoption  of  such  appli- 
ances and  structures;  and  it  is  not  disputed 
that  if  the  master  adopts,  for  the  use  of  his 
servants,  appliances  or  structures  erected  by 
an  independent  contractor,  he  is  responsible 
for  their  safety  while  being  used  by  his  serv- 
ants in  the  discharge  of  their  duties.  The 
judgment  of  the  circuit  court  is  afi^rmed. 


(84  8.  C.  162) 
WILSON  V.  SOUTHERN  RY.  00. 
(Supreme  Court  of  South  Oarolina.     Aug.  2, 
1900.) 

REMOVAL    OP    CAUSES  —  FOREIGN    CORPORA- 
TIONS—STATUTORY DOMESTICATION 

—EFFECT— RESIDENCE. 
A  railroad  corporation,  created  under  the 
laws  of  Virginia,  which  has  complied  with  the 
requirements  of  Act  March  19,  1896,  providing 
that  such  foreign  corporation  shall  thereupon 
become  a  domestic  corporation,  with  all  the 
rights  and  liabilities  thereof,  is  still  a  nonresi- 
dent of  South  Carolina,  within  the  act  of  con- 
gress authorizing  the  removal  of  causes  from 
state  to  federal  courts  on  the  ground  of  non- 
residence,  and  hence  is  entitled  to  have  a  cause 
against  it  in  a  state  court  removed  to  the  Unit- 
ed States  court. 
Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Fairfield  county;  O.  W.  Buchanan,  Judge. 

Action  by  John  Wilson,  administrator  of 
the  estate  of  Noah  Y.  Wilson,  deceased, 
against  the  Southern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff;  defend- 
ant appeals.    Reversed. 

B.  L.  Abney,  for  appellant  G.  T.  Graham 
and  Ragsdale  &  Ragsdale,  for  respondent. 

JONES,  J.  This  action  was  brought  in  the 
court  of  common  pleas  for  Fairfield  county  for 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate  by  the  defendant  corpora- 
tion, and  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  ^,500.  A  petition  and  bond 
for  the  removal  of  the  cause  to  the  circuit 
court  of  the  United  States  for  the  district  of 
South  Carolina  on  the  ground  of  diverse  citi- 
zenship was  duly  filed,  and  on  the  call  of  the 
case  for  trial  the  court  (Hon.  O.  W.  Buchanan, 
presiding)  was  asked  to  proceed  no. further, 
except  to  pass  an  order  for  removal.  This 
was  refused,  and  notice  of  appeal  and  ezcep- 
tions  was  immediately  served.  After  judg- 
ment on  the  verdict  of  the  jury,  exceptions 
were  taken  to  the  order  refusing  to  remove, 
to  the  ruling  compelling  defendant  to  proceed 
to  trial,  and  to  the  judgment  and  rulings  of 
the  court. 

The  first  question  presented  is  whether 
there  was  error  in  refusing  to  remove  the 
cause  to  the  United  States  court  The  plain- 
tiff was  a  citizen  of  South  Carolina,  and 
alleged  in  the  complaint  that  the  defendant 
was  a  corporation  under  the  laws  of  this 
state.  The  petition  for  removal  alleged  that 
the  defendant,  at  the  commencement  of  the 
suit  and  at  the  filing  of  the  petition,  was  a 
citizen  and  reaident  of  the  state  of  Virginia, 
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being  a  corporation  created  under  the  lawB  of 
that  state.  It  Is  not  disputed  ttiat  the  defend- 
ant was  originally  created  a  corporation  under 
the  laws  of  Virginia,  and  thereafter  complied 
with  the  act  of  the  general  assembly  of  this 
sjtate  approved  March  19,  1896,  entitled  "An 
act  to  provide  the  manner  in  whidi  railroad 
companies  incorporated  under  the  laws  of 
other  states  or  countries  may  become  incor- 
porated in  this  state."  This  act  was  con- 
strued, in  connection  with  section  8,  art.  9.  of 
the  constitution,  In  the  case  of  Railway  Co.  t. 
Tompkins,  48  S.  O.  52,  25  S.  B.  982,  wherein 
the  court,  speaking  by  Judge  J.  D.  Wlther- 
spoon,  said:  "A  state,  by  its  legislature,  may 
Impose  upon  foreign  corporations,  which  seek 
to  come  within  its  limits  to  conduct  their 
business,  the  condition  that  they  shall  be  sub- 
jected to  the  duties  and  obligations  of  domes- 
tic corporations;  in  short,  that  they  shall  be, 
when  so  acting  within  the  territorial  llnilts 
of  the  state,  domestic  corporations,  for  the 
purpose  of  jurisdiction.  The  question  wheth- 
er the  legislature  of  a  state  has  adopted  and 
domesticated  a  corporation  created  by  anotlier 
state  is  in  any  case  purely  a  question  of  legis- 
lative intent  6  Thomp.  Corp.  9  7890;  Mur- 
free,  Foreign  Corp.  $  455.  It  was  competent 
for  the  legislature  of  this  state  to  provide  by 
the  act  under  consideration  for  the  adoption  of 
foreign  corporations  as  domestic  corporations, 
without  violating  the  section  of  the  constitu- 
tion above  quoted  [section  8,  art  9].  The 
title  of  the  act  under  consideration,  and  the 
third  section  thereof,  clearly  show  that  such 
was  the  intention  of  the  legislature.  Under 
the  third  section  of  said  act,  a  foreign  corpora- 
tion complying  with  the  provisions  of  said 
act  ipso  facto  becomes  a  domestic  corporation, 
enjoying  the  rights  and  subject  to  the  liabili- 
ties of  domestic  corporations  as  fully  as  if  it 
were  originally  created  under  the  laws  of  this 
state.*'  In  that  case  it  was  also  held  that  the 
Southern  Railway  Company  had  complied 
with  said  statute.  Thereafter,  in  the  case  of 
Mathis  V.  Railway  Co.,  53  S.  0.  257,  31  S.  B. 
2M,  this  court  held  that  the  said  Southern 
Railway  Company,  having  become  a  domestic 
corporation  by  compliance  with  said  act, 
was  not  entitled  to  the  benefit  of  those  pro- 
visions of  the  act  of  congress  of  the  United 
States  governing  the  removal  of  causes  from 
the  state  courts  to  the  United  States  circuit 
court  because  of  diverse  citizenship.  We 
have  been  induced  to  review  the  case  of 
Mathis  V.  Railway  Co.,  supra,  and,  after  care- 
ful consideration,  have  readied  the  conclusion 
that  it  is  not  in  liarmony  with  the  recent  de- 
cisions of  the  United  States  supreme  court 
by  which  this  court  must  be  controlled  on 
questions  of  this  kind.  The  Mathis  Case 
was  supposed  to  be  in  harmony  with  the 
decision  in  Memphis  ft  C.  R  Co.  v.  Alabama, 
2  Sup.  Ct  432,  27  U  Ed.  518,  wherein  it 
seemed  to  hold  that  the  Memphis  &  Charles- 
ton Railroad  Company,  previously  Incorpor- 
ated in  Tennessee,  and  afterwards  made  an 
Alabama  corporation  by  the  statutes  of  Ala- ' 
ha  ma,  could  not  remove  into  the  circuit  court 


of  the  United  States  a  suit  brought  against 
it  in  Alabama  by  a  citizen  of  Alabama.  But 
this  court  failed  to  observe  the  distinction 
between  the  creation  of  a  new  corporation 
out  of  natural  persons,  and  the  mere  adoption 
of  a  foreign  corporation  as  a  domestic  cor- 
poration for  local  purposes.  A  corporation  is 
indisputably  presumed  to  be  composed  of 
citizens  of  the  state  creating  it  and  for  pur- 
poses of  federal  Jurisdiction  the  citizenship  of 
its'  corporators  is  imputed  to  the  corporation. 
In  the  case  of  Railway  Oo.  v.  James,  16  Sup. 
Ct  627,  40  li.  Bd.  808,  the  supreme  court  of 
the  United  States  refused  "to  extend  the  doc^ 
trine  of  indisputable  citizenship,  so  that  if 
a  corporation  of  one  state,  indisputably  taken, 
for  the  purpose  of  federal  Jurisdiction,  to  be 
composed  of  citizens  of  such  state,  is  author- 
ized by  the  law  of  another  state  to  do  busi- 
ness therein,  and  to  be  endowed  for  local 
purposes  with  all  the  powers  and  privllegea  of 
a  domestic  corporation,  such  adopted  corpora- 
tion shall  be  deemed  to  be  composed  of  citi- 
zens of  the  second  state,  in  such  a  aense  as  to 
confer  Jurisdiction  on  the  federal  court  at 
the  suit  of  a  citizen  of  the  state  of  its  original 
creation."  As  the  right  of  removal  depends 
upon  diverse  citizenship,  we  take  it  that  the 
United  States  court,  upon  the  principle  an- 
nounced above,  would  not  extend  the  doctrine 
of  Indisputable  citizenship  to  a  corporation 
originally  created  in  one  state,  and  after- 
wards adopted  as  a  domestic  corporation  in 
another  state,  so  as  to  make  such  adopted  cor- 
poration a  citizen,  also,  of  the  second  state. 
This  we  think  Is  made  clear  by  the  following 
language  of  the  court  In  the  James  Case,  re- 
ferring to  an  act  by  the  legislature  of  Arkan- 
sas similar  to  the  South  Carolina  act  under 
which  defendant  became  a  domestic  corpora- 
tion: "It  is  true  that  by  the  subsequent 
act  of  1889,  by  the  proviso  to  the  second  sec* 
tion,  it  was  provided  that  every  railroad  cor- 
poration of  any  other  state  which  had  there- 
tofore leased  or  purchased  any  railroad  in  Ar- 
kansas should  within  60  days  from  the  pas- 
sage of  the  act  file  a  certified  copy  of  its 
articles  of  incorporation  or  charter  w\ih  the 
secretary  of  state,  and  shall  thereupon  be- 
come a  corporation  of  Arkansas,  anything  in 
its  articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding;  and  it  ai^eara  that 
the  defendant  company  did  accordingly  file  a 
copy  of  its  articles  of  incorporation  with  the 
secretary  of  the  state.  But  whatever  may  be 
the  effect  of  such  legislation,  in  the  way  of 
subjecting  foreign  railroad  companies  to  ccm* 
trol  and  regulation  by  the  local  laws  of  Ala- 
bama, we  cannot  concede  that  it  availed  to 
create  an  Arkansas  corporation  out  of  a 
foreign  corporation.  In  such  a  sense  as  to 
make  it  a  citizen  of  Arkansas,  within  the 
meaning  of  the  federal  constitution,  so  as  to 
subject  it  as  such,  to  a  suit  by  a  citizen  of 
the  state  of  its  origin.  In  order  to  brinut 
such  an  artificial  body  as  a  corporation  within 
the  spirit  and  letter  of  that  constitution,  as 
construed  by  l^e  decisions  of  this  court,  it 
would  be  necessary  to  create  It  out  of  Dstoral 
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persons,  whose  citizenship  of  the  state  creat- 
ing It  could  be  imputed  to  the  corporation 
itself.  But  it  is  not  pretended  in  the  present 
case  that  natural  persons,  resident  in  and 
dtlasens  of  Alabama,  were  by  the  legislation 
In  question  created  a  corporation,  and  that 
therefore  the  citizenship  of  the  indiridual 
coiporators  is  Imputable  to  the  corporation*" 
By  reference  to  the  South  Carolina  statute 
referred  to,  it  will  be  seen  that  It  did  not 
undertake  to  create  a  new  corporation  out  of 
natural  persons,  but  merely  provided  a  mode 
by  which  foreign  corporations  might  become 
domestic  corporations.  Section  3  provides 
"that  when  a  foreign  corporation  complies 
with  the  provisions  and  requirements  of  this 
act  [by  filing  in  the  office  of  the  secretary  of 
state  a  copy  of  its  charter,  paying  therefor 
such  fees  as  may  be  required  by  law,  and 
causing  a  copy  of  such  charter  to  be  recorded 
in  the  office  of  the  register  of  mesne  convey- 
ances or  cleric  of  the  court  of  common  pleas, 
in  each  county  in  which  such  company  or 
corporation  desires  or  proposes  to  carry  on 
its  business  or  acquire  or  own  property],  it 
[the  foreign  corporatioD]  shall  ipso  facto 
become  a  domestic  corporation,  and  shall  en- 
joy the  rights  and  be  subject  to  the  liabilities 
of  such  domestic  corporation;  it  may  sue  and 
be  sued  in  the  courts  of  this  state,  and  shall 
be  subject  to  the  Jurisdiction  of  this  state 
as  fully  as  if  it  were  originally  created  under 
the  laws  of  the  state  of  South  Carolina."  In- 
asmuch as  this  legislation  and  the  proceedings 
thereunder  created  no  new  corporation  out  of 
natural  persons,  but  merely  domesticated  or 
adopted  an  existing  corporation,  there  can 
be  no  citizenship  of  corporators  imputed  to 
the  corporation  as  adopted,  except  the  indis- 
putable citizenship  of  the  original  corporators. 
So,  in  tSie  case  of  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Louisville  Trust  Co.,  19  Sup.  Ct  817,  43 
L.  Ed.  1061,  the  court,  citing  James'  Case, 
supra,  held  that  for  purposes  of  federal  Juris- 
diction a  corporation  remains  a  citizen  of  the 
state  originally  creating  it,  notwithstanding 
it  be  afterwards  also  made  a  corporation  of 
another  state. 

In  the  argument  of  the  case  of  McCabe  t. 
Railway  Co.,  86  S.  E.  1024,  which  was  heard 
during  the  present  term,  and  involved,  also, 
the  question  of  removal,  counsel  for  appellant, 
Messrs.  Andrew  Crawford  and  J.  S.  Muller, 
raised  a  point  not  directiy  raised  in  the  case 
at  bar,  but  which  we  deem  proper  to  be  con- 
sidered now,  viz.  whether  the  defendant  can 
be  considered  a  nonresident  of  this  state,  in 
the  sense  of  the  federal  statute  of  lfiS7-88, 
governing  removal  of  causes.  In  the  first 
place,  the  petition  for  removal  alleges  that 
the  defendant  is  a  nonresident  of  this  state. 
This  allegation  of  fact  was  not  traversed, 
and,  as  we  understand,  is  not  properly 
traversable,  except  in  the  circuit  court  of  the 
United  States  after  removal.  Therefore,  for 
the  purposes  of  the  present  contention,  it 
appears  ^s  a  fact  that  the  defendant  is  a  non- 
resident of  this  state.  In  the  second  place, 
while  "citizenshJpb"  and  '^residence''  are  not 
always  synonymous,  we  are  of  opinion  that 


a  foreign  corporation,  though  domesticated 
in  this  state,  being  a  citizen  of  the  state  origi- 
nally creating  it,  must  be  deemed  to  have  its 
domicile  or  residence  in  the  state  of  its  crea- 
tion, and  so  is  a  nonresident  of  this  state,  in 
the  sense  of  the  statute  governing  removals, 
whatever  may  be  the  view  as  relating  to 
mere  local  matters  not  affecting  federal  Juris- 
diction. As  stated  in  Ex  parte  Shaw,  12  Sup. 
Ct  937,  36  L  Ed.  771,  "The  legal  existence, 
the  home,  the  domicile,  the  habitat,  the  resi- 
dence, the  citizenship,  of  a  corporation,  can 
only  be  in  the  state  by  which  it  was  created, 
although  It  may  do  business  in  other  states 
whose  laws  permit  it" 

We  must  therefore  hold  that  the  defendant 
was  entitied  to  remove  the  cause  to  the  cir- 
cuit court  of  the  United  States,  being  a 
citizen  and  resident  of  Virginia,  and  that  it 
was  error  to  proceed  with  the  trial  in  the 
state  court  This  conclusion  renders  it  un- 
necessary to  consider  any  other  question  pre- 
sented. The  Judgment  of  the  circuit  court  is 
reversed. 

POPE,  J.,  dissents. 
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(Supreme   Court   of   South   Oarolina.    Aug.   2, 
1900.) 

BUILDING   CONTRACT— RESCISSION— DAMAQBS- 

BVIDENCE— PROFITS— NONSUIT 

—INSTRUCTIONS. 

1.  In  an  action  for  damages  for  the  wrong- 
ful rescission  of  plaintiff's  contract  to  huild  de- 
fendant's power  house  and  hams,  it  was  not  er- 
ror to  permit  plaintiff,  who  was  an  experienced 
contractor,  and  bad  obtained  reliable  estimates 
on  much  of  the  work,  to  testify  what  was  the 
difference  between  the  coat  of  the  work  to  him 
and  his  bid  to  the  defendant,  especially  as  other 
witnesses  testified  to  the  same  point  without 
objection. 

2.  In  an  action  for  the  wrongful  rescission  of 
plaintiff's  contract  to  erect  defendant's  power 
house  and  barns,  the  error,  if  any,  of  allowing 
an  answer  to  the  question  when  the  buildings 
were  completed  by  the  one  who  did  the  work, 
was  harmless. 

3.  In  an  action  for  the  wrongful  rescission  of 

Elaintiff's  contract  to  erect  defendant's  power 
ouse  and  barns,  where  the  making  and  breach 
of  the  contract  and  the  damages  were  all  in 
issue,  and  there  was  some  evidence  on  all  of 
them,  a  denial  of  a  nonsuit  was  proper. 

4.  Where  plaintiff,  at  defendant's  request,  hid 
on  the  erection  of  certain  buildings  for  defend- 
ant, and  his  bid  was  accepted,  and  thereafter, 
without  caose,  defendant  refused  to  allow 
plaintiff  to  do  the  work,  it  was  not  error  for 
the  coui*t  to  charge  that  plaintiff's  prospective 
profits  on  the  contract  might  be  considered  in 
assessing  damages,  since  tne  profits  on  a  con- 
tract of  this  nature  are  susceptible  of  close 
approximation  in  advance. 

5.  Where  the  charge  of  the  court  states  facts 
in  hypothetical  form,  for  the  purpose  of  declar- 
ing the  law  thereon,  it  is  not  a  violation  of 
Const,  art.  5,  S  26,  providing  that  the  jndge 
shall  not  charge  the  lury  on  matters  of  fact, 
but  shall  declare  the  law. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  J.  C.  Klugh,  Judge. 

Action  by  Edward  N.  Jenkins  against  the 
Charleston  Street-Railway  Company.    Frc 
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a  Judgment  for  plaintiff,  defendant  appeals. 
Af&rmed. 

Mordecal  ft  Gadsden,  for  appellant  Tren- 
holm,  Rhett  ft  Miller,  for  respolident 

POPE,  J.  In  an  action  to  recover  damages 
for  breach  of  contract,  the  plaintiff  recovered 
a  Judgment  against  the  defendant  for  the  sum 
of  $800.  After  Judgment  thereon,  the  defend- 
ant appealed  to  this  court  on  three  grounds: 
First,  that  the  circuit  Judge  erred  in  admit- 
ting certain  testimony;  second,  that  the  cir- 
cuit Judge  erred  in  overruling  defendant's 
motion  for  a  nonsuit;  third,  that  the  circuit 
Judge  erred  In  his  charge,  and  also  In  his  re- 
fusal to  charge  the  Jury.  We  will  examine 
these  grounds  of  appeal  in  their  order. 

The  circuit  Judge  allowed  the  plaintiff, 
Edward  N.  Jenkins,  while  on  the  witness 
stand,  to  detail  the  grounds  upon  which  he 
had  based  his  claim  for  damages,  by  stating 
how  he  reached  his  conclusion  that  the  de- 
fendant railway  company  had  damaged  him 
in  the  sum  of  $1,000  in  refusing  to  award 
him,  or,  rather,  in  canceling,  the  contract  for 
the  construction  of  the  power  house  of  de- 
fendant, and  also  in  allowing  the  same  wit- 
ness to  detail  the  grounds  whereon  he  thought 
the  defendant  electric  railway  company  had 
Injured  him  in  the  sum  of  $1,750  in  can- 
celing the  contract  for  building  the  car  bam 
of  defendant  In  his  complaint  plaintiff  had, 
in  effect  alleged  that  he  was  a  contractor  in 
the  city  of  Charleston,  S.  0.,  of  experience, 
skill,  and  responsibility;  that  on  the  13th  day 
of  February,  1897,  the  defendant  electric  car 
company,  a  corporation  under  the  laws  of 
this  state,  offered  the  contract  of  building  the 
power  house  and  the  car  barn  of  the  defend- 
ant company  according  to  certain  plans  and 
specifications;  that  the  plaintiff,  at  its  in- 
stance and  request  put  in  his  bid  to  do  that 
work,  along  with  four  other  separate  cour 
tractors,  and  that  in  the  preparation  of  plain- 
tiff's said  bid,  he  was  subjected  to  labor  and 
expense  therefor;  that  on  Monday  afternoon, 
the  15th  day  of  February,  1897,  at  the  hour 
of  6  o'clock,  and  in  the  presence  of  all  of 
said  five  contractors,  their  respective  bids 
were  opened,  and  it  was  then  discovered  and 
announced  that  the  plaintiff's  bid  for  the  con- 
struction of  each  of  the  two  buildings  was  the 
lowest  and  that  the  defendant  then  announ- 
ced that  in  a  few  days  it  would  communicate 
with  the  plaintiff  touching  said  contract;  that 
on  the  17th  day  of  February.  1897.  the  de- 
fendant by  letter,  requested  the  plaintiff  to 
call  at  its  oflice  on  that  day;  that  the  plain- 
tiff did  call,  and  then  and  there  arranged 
with  the  defendant  that  the  1st  day  of  May, 
1897,  should  be  inserted  In  the  contract  as 
the  day  on  which  the  plaintiff  was  to  com- 
plete the  two  buildings,  and  also  that  the  de- 
murrage of  $25  inserted  In  the  contract  should 
be  changed  to  $50  per  day  after  May  1,  1897, 
until  contract  pliouid  be  completed;  that  aft- 
erwards, but  In  the  same  Interview,  the  de- 
fendant insisted  that  plaintiff  should  obtain 
a  bond  of  some  solvent  surety  company,  in 


the  penal  sum  of  $7,500,  for  the  faithful  per- 
formance of  said  contract  by  the  plaintiff; 
that  although  no  such  stipulation  or  condi- 
tion had  ever  been  mentioned  before  between 
these  parties,  yet  he  agreed,  and  went  oat  to 
see  if  he  could  arrange  with  some  said  com- 
pany, and  soon  returned  to  the  defendant 
oflice  with  the  information  that  the  America 
Surety  Company,  a  corporation  located  in 
New  York  City,  and  which  only  Issued  poli- 
cies or  bonds  from  the  home  oflice,  in  New 
York  City,  would  sign  his  bond  as  his  surety; 
that  then  this  plaintiff's  contract  with  the  de- 
fendant was  complete;  that  notwithstanding 
it  would  take  a  reasonable  time  to  complete 
the  bond,  the  defendant  through  its  attorney, 
F.  Moultrie  Mordecal,  Esq.,  when  the  plaintiff 
had  announced  that  he  had  made  arrange- 
ments with  the  Charleston  agents  and  attor- 
neys of  the  America  Surety  Company  for 
said  bond,  at  once  thereafter  announced  that 
said  lx)nd  should  be  filed  with  the  defendant 
by  12  m.  o'clock  on  the  next  day,  the  18th 
of  February,  1897,  though  afterwards  this 
arrangement  was  by  the  defendant  extended 
to  6  o'clock  of  the  afternoon  of  the  18th  of 
February.  1897;  that  such  condition  being 
impossible  of  performance,  for  lack  of  rea- 
sonable time,  the  defendant,  in  disregard  of 
plalntilTs  rights,  awarded  the  contract  to 
the  bidder  next  to  the  plaintiff  in  the  lowest 
amount  bid. 

The  first  ^nd  second  exceptions:  The  two 
questions  admitted  over  defendant's  objec- 
tion were:  (1)  "What  was  the  difference  be- 
tween the  cost  of  completing  the  contract 
to  you,  and  the  bid  which  you  made  to 
the  company?"  (2)  "When  was  the  work 
finished  by  Mr.  Oliver?"  Great  care  is  ob- 
served in  courts  to  prevent  any  testimony  re- 
lating to  breaches  of  contracts,  when  such 
testimony  Is  speculative  and  uncertain  in  its 
character.  And  this  is  entirely  proper.  Wit- 
nesses should  always,  when  they  can  do  sa 
speak  from  direct  knowledge.  The  very  best 
that  any  witness  can  do  is  to  detail  facts. 
It  seems  to  us  that  a  man  who  has  devoted 
his  life  in  acquiring  the  mastery  over  those 
classes  of  knowledge  which  enter  in  to  make 
a  contractor  may  be  said  to  have  the  power 
to  make  estimates  of  the  cost  of  a  proposed 
building,  so  that  he  can  announce  the  cost  of 
such  building.  This  witness  testified  that  he 
had  estimates  made  by  experienced  subcon- 
tractors of  much  of  the  work.  This  being  so. 
we  do  not  see  why  his  testimony  was  not  ad- 
missible. Feaster  v.  Cotton  Mills,  51  8.  G. 
143,  28  S.  E.  301,  is  a  very  good  illustration 
of  this  doctrine.  So,  too,  Moorer  v.  Andrews, 
39  S.  C.  427,  17  S.  E.  948.  where  a  man  was 
allowed  to  recover  the  difference  between  the 
market  price  of  certain  cords  of  wood  (36 
cords),  and  what  those  36  cords  would  have 
cost  to  render  them  marketable.  Is  this  not 
the  same  principle?  But  apart  from  all  this, 
in  the  case  at  bar  the  witness  H.  F.  Zacha- 
rla  testified,  without  any  objection  thereto, 
to  the  same  matters  covered  by  plaintiff's 
testimony  on  this  point    Now,  as  to  the  sec- 
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ond  question,  relating,  as  it  does,  to  the  time 
employed  by  Mr.  Oliyer  In  completing  these 
buildings,  we  can  see  no  harm  to  the  defend- 
ant from  any  answer  to  this  question.  Possi- 
bly it  might  seem  to  develop  any  hypocrisy  in 
the  defendant,  if  any  such  existed,  as  to 
the  deep  anxiety  professed  by  the  defendant 
to  have  the  work  finished  by  May  1,  1897, 
when  it  was  shown  that  such  work  was  not 
actually  finished  until  July  1,  189^,  and  no 
complaint  was  ever  made  by  It  These  ex- 
ceptions are  overruled. 

The  third  ground  of  complaint  urged  by  the 
defendant  against  the  rulings  of  his  honor, 
the  circuit  judge,  related  to  his  declining  to 
^ant  the  defendant's  motion  for  a  nonsuit. 
The  rule  governing  nonsuits  is  so  well  set- 
tled that  no  extended  reference  to  the  rule  in 
the  abstract  is  necessary.  Was  there  any  ma- 
terial testimony  bearing  on  the  issues  de- 
veloped by  the  pleadings  in  the  case  at  bar? 
The  circuit  Judge  decided  that  there  was  some 
such  testimony.  We  agree  with  him.  The 
contract  was  in  issue.  There  was  testimony 
bearing  on  it  The  breach  of  the  contract 
was  in  issue,  and  there  was  testimony  bearing 
on  that  issue.  There  was  some  testimony  re- 
lating to  the  amount  of  damages  resulting 
from  the  breach  of  the  contract  These 
things  being  true,  the  nonsuit  would  have 
been  highly  improper  by  the  circuit  judge. 

We  will  now  pass  upon  the  sixth  and 
eighth  grounds  of  appeal  together,  as  they  re- 
late to  the  same  matter:  *'Sixt>h.  Because 
his  honor  erred  in  charging  the  jury  as  fol- 
lows: 'Next  you  would  consider  the  claim 
of  the  plaintiff  that  he  lost  the  profits  on  his 
contract  by  reason  of  the  breach  by  the  de- 
fendant When  a  man  makes  a  contract  with 
another,  he  is  entitled  to  the  benefits  of  that 
contract;  and,  if  one  of  the  benefits  is  a  cer- 
tain amount  of  profit,  he  is  entitled  to  re- 
ceive that  benefit.  If  the  other  side  vtolates 
the  contract  and  deprives  him  of  that  benefit, 
along  with  others,  he  is  entitled  to  recover 
the  amount  of  such  profits  from  the  party 
violating  the  contract,*— but  should  have  char- 
ged the  jury  that  the  profits,  hi  an  action  of 
this  kind,  could  not  be  recovered.**  "Eighth. 
Because  his  honor  erred  in  refusing  to  charge 
the  fifth  request  of  the  defendant  which 
reads  as  follows:  'The  profits  which  might 
have  resulted  from  a  building  contract  upon 
which  no  work  has  been  done  cannot  be  con- 
sidered as  an  element  of  damages,  as  the 
same  are  too  vague  and  speculative.* "  It 
seems  to  us,  if  the  testimony  established  the 
existence  of  a  contract  between  these  liti- 
gants, and,  farther,  that  there  was  testimony 
that  the  defendant  made  a  breach  of  said  con- 
tract, and  also  that  there  was  testimony  that 
such  a  breach  of  said  contract  was  the  direct 
cause  of  damage  to  the  plaintiff,  which  said 
damage  could  be  estimated  in  dollars  and 
cents,  then  it  was  proper  for  the  circuit  judge 
to  submit  such  questions  to  the  jury.  We 
cannot  as  a  court  consider  whether  the 
jury  allowed  too  much  money  to  the  plaintiff 
for  defendant's  alleged  wrongdoing.  The 
86  S.B.-45 


"case**  shows  that  this  question  was  not  pre- 
sented to  the  circuit  judge  in  a  motion  for  a 
new  trial  on  the  ground  of  excessive  damages. 
For  the  circuit  judge  U>  have  charged  the 
fifth  request  embodied  in  the  eighth  ground 
of  appeal,  would  have  required  that  he  charge 
the  jury  that  no  work  on  the  contract  had 
been  done  by  the  plaintiff.  As  our  views 
have  been  expressed  on  this  matter  in  our 
consideration  of  the  first  and  second  grounds 
of  appeal,  we  will  not  linger  here.  These 
exceptions  are  overruled. 

We  will  next  consider  the  remaining  ex- 
ceptions in  one  group,  relating,  as  they  do,  to 
an  alleged  violation  by  the  circuit  judge  of 
the  constitution,  which  forbids  a  circuit  judge 
to  charge  the  jury  upon  the  facts,  namely: 
"Fourth.  Because  his  honor  erred  in  charging 
the  jury  as  follows:  *And  so  if  you  find  from 
the  testimony  that  the  defendant  did  impose 
upon  him  the  additional  condition  that  he 
should  give  bond  in  a  surety  company,  and 
that  he  proposed  to  give  a  bond  in  a  certain 
surety  company,  which  was  acceptable  to  the 
defendant  and  with  which  proposition  it  sig- 
nified its  satisfaction  and  acceptance,  then 
the  plaintiff  was  entitled  to  a  reasonable  time 
within  which  to  comply  with  the  condition 
by  giving  bond;  and  if  you  should  find  from 
the  testimony  that  the  surety  company  hi 
which  he  proposed  to  give  his  bond,  and  in 
which  the  defendant  street-railway  company 
agreed  to  accept  his  bond,  was  not  in  the  city 
of  Charleston,  but  was  at  a  distance  from 
the  city,  then  it  would  be  a  matter  for  you  to 
consider  as  to  what  would  be  a  reasonable  time 
within  which  the  plaintiff  could  comply  with 
the  condition  thus  fixed,  and  give  the  bond 
in  that  company,— the  company  which  had 
been  tendered  and  accepted  as  his  surety  by 
the  defendant'— as,  in  so  charging,  his  honor, 
the  circuit  judge,  charged  the  jury  hi  respect 
to  a  material  question  of  fact  in  the  case,  in 
violation  of  section  26  of  article  5  of  the  con- 
stitution of  this  state.  Fifth.  Because  his 
honor  erred  in  charging  the  jury  as  follows: 
'And  if  you  should  find  further,  from  the  tes- 
timony, that  the  defendant  itself  prevented, 
by  curtailing  the  time  within  which  he  was 
to  give  bond  to  such  an  extent  as  that  it 
didn't  allow  him  a  reasonable  time,  and  that 
it  thus  prevented  his  giving  bond  and  com- 
plying with  that  condition,  then  the  plaintiff 
would  still  have  the  right  to  insist  that  be- 
cause of  the  wrongful  interference  of  the  de- 
fendant he  had  been  prevented  from  comply- 
ing with  that  condition,  and  to  insist  that  his 
contract  should  be  accepted  and  complied 
with  on  the  other  side,  or  that  the  other  side 
should  make  him  just  compensation  for  its 
breach  of  contract'— as,  in  so  charging,  his 
honor,  the  circuit  judge,  charged  the  jury  in 
respect  to  a  material  question  of  fact  in  the 
case,  in  violation  of  section  26  of  article  6  of 
the  constitution  of  this  state.'*  "Seventh.  Be- 
cause his  honor  erred  in  charging  the  jury  as 
follows:  'In  other  words,  to  express  it  more 
definite,  Mr.  foreman,  that  Mr.  A.,  we  wiU 
say,  had  agreed  to  famish  so  many  thousand 
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brick  at  i;ertain  figures,  and  that  Mr.  A.  was 
a  reliable  man,  able  to  perform  his  contract, 
or  able  to  respond  in  damages  tor  the  breach 
of  his  contract,  and  that  Mr.  B.  bad  promised 
to  furnish  Ume  and  cement,  or  that  Mr.  A. 
and  Mr.  B.  were  selling  these  articles  at  that 
price,  and  that  this  plaintiff  was  able  to  buy 
these  articles  at  the  price  himself /—as,  in  so 
charging,  his  honor,  the  circuit  Judge,  charged 
the  Jury  in  respect  to  a  material  question  of 
fact  in  the  case,  in  yiolatlon  of  section  26  of 
article  5  of  the  constitution  of  this  state." 
"Ninth.  Because  his  honor  erred  in  charging 
the  fourth  request  to  charge  of  the  defendant, 
— «rred  in  qualifying  same  and  charging  the 
Jury  as  follows:  'That  must  be  qualified,  Mr. 
foreman  and  gentlemen.  A  person  who  fails 
to  do  these  things  of  his  own  motion  or  of  his 
own  fault  cannot  maintain  such  an  action, 
but  a  person  placed  in  that  position,  and  who 
falls  to  perform  these  conditions,  of  executing 
or  furnishing  a  bond  and  executing  a  con- 
tract because  of  the  unlawful  and  unrea- 
sonable interference  of  the  other  side,  still  has 
the  right  to  insist  either  upon  the  perform- 
ance of  his  contract,  or  to  recover  compensa- 
tion from  the  other  side  for  the  breach  of 
contract,*~as,  in  so  charging,  his  houor,  the 
circuit  Judge,  charged  the  Jury  in  respect  to  a 
material  question  of  fact  in  the  case,  in  viola- 
tion of  section  26  of  article  5  of  the  constitu- 
tion of  this  state." 

We  will  first  consider  the  fourth  and  fifth 
exceptions.  Our  constitution  does  state  this 
negation  of  power  in  the  circuit  Judge.  Arti- 
cle 5,  8  26:  "Judges  shall  not  charge  Juries 
in  respect  to  matters  of  fact,  but  shall  declare 
the  law."  Here  it  is  evident  that  the  circuit 
Judge  can  no  longer  state  the  testimony.  In 
Norris  v.  Gllnkscales,  47  S.  a  488,  25  S.  Bi 
7»7,  which  was  decided  In  October,  1896,  the 
acttog  Justice  of  this  court  (Judge  Benet)  with 
a  great  deal  of  care  and  ability  reviewed  most 
of  the  cases  on  the  subject  of  the  charge  of 
the  presiding  Judge  to  the  Jury  with  refer- 
ence to  the  provision  of  the  constitution  of 
1868  on  this  matter,  and  traced  the  results 
wrought  by  ai'ticle  6,  §  26,  of  the  constitution 
of  1895.  He  deduced  certain  rules  on  this 
subject,  in  these  words:  *'And  any  direct 
reference  to  the  testimony  in  charging  a  Jury, 
any  expression  as  to  what  is  in  evidence,  any 
remark  that  would  amount  to  a  stating  of  the 
testimony  in  whole  or  in  part,  is  absolutely 
prohibited.  At  the  same  time,  we  cannot 
presume  that  it  was  the  intention  of  the 
framers  of  the  new  constitution,  many  of 
whom  were  members  of  the  bar,  and  learned 
in  the  law,  and  familiar  with  the  decisions 
of  this  court,  to  require  trial  Judges,  in  their 
charges,  to  declare  the  law,  and  yet  forbid 
them  to  base  that  law  upon  any  foundation, 
by  which  alone  they  can  make  it  apply  to  a 
given  case.  The  constitutional  mandate  is 
that  'they  shall  declare  the  law.'  •  •  • 
Now,  it  must  be  found  solely  in  the  latter,— a 
9uppo8ed  state  of  facts.  [Italics  ours.]  We 
therefore  conclude  and  hold  that  as  it  would 
be  impossible  to  declare  the  law  applicable 


to  a  case  on  trial,  without  connecting  the  legal 
principles  involved  with  some  state  of  facts, 
actual  or  hypothetical,  it  was  the  intention 
of  the  framers  of  the  new  constitution,  in 
amending  section  26  of  article  4  [constitution 
of  1868],  that  the  trial  Judge,  in  charging  the 
law  of  the  case,  should  lay  before  the  Jury 
that  law  as  applicable  to  a  supposed  state  of 
facts,  but  that  in  so  dohig  he  should  care- 
fully avoid  repeating  the  evidence  on  the 
facts  at  issue,  making  no  statement  of  the 
testimony  either  in  whole  or  in  part.  We  are 
clearly  of  the  ophiion  that  under  section  26, 
as  it  now  reads,  a  Judge  may,  in  dedaring 
the  law  applicable  to  the  case,  base  that  law 
upon  hypothetical  findings  of  fact  by  the  Jury, 
and  instruct  the  Jury  that,  if  they  believe  so 
and  so  from  the  evidence  they  have  heard, 
then  such  and  such  will  be  the  result  In  so 
doing,  if  he  be  careful  not  to  repeat  any  of 
the  testimony,  nor  intimate  directly  or  indi- 
rectly what  is  in  evidence,  he  will  be  charge- 
able neither  with  stating  the  testimony,  nor 
with  charging  In  respect  to  matters  of  fact" 
There  was  no  issue  between  these  parties 
litigant  that  a  bond  was  required  by  the  de- 
fendant in  a  surety  company,  and  that  the 
American  Surety  Company  was  that  compa- 
ny. The  pleadings  and  correspondence  on 
botti  sides  show  this.  Then  where  was  it 
illegal  in  the  circuit  Judge  declaring  the  law 
in  the  hypothetical  case  set  up  in  these  two 
grounds  of  appeal?  Let  the  exceptions  be 
overruled.  We  overrule  the  seventh  ground 
of  appeal,  for  the  reason  that  upon  its  verj 
face .  it  appears  that  the  law  declared  was 
based  upon  a  purely  hypothetical  case. 

As  to  the  last  exception  (the  ninth),  we  win 
say  that  the  defendant  had  requested  the 
presiding  Judge  to  charge  as  follows:  "(4) 
The  lowest  bidder  for  the  construction  of  a 
building,  who  fails  to  execute  a  bond  or  sign 
a  contract  therefor,  as  he  understood  he 
was  to  do,  cannot  maintain  an  action  for  dam- 
ages for  breach  of  contract  based  upon  his 
bid."  Now,  the  defendant,  in  its  request  to 
charge,  embodied  a  hypothetical  case.  All 
that  the  circuit  Judge  did  was  to  properly 
modify  the  proposition  of  law  submitted  by 
the  defendant  The  circuit  Judge  did  aot 
quote  any  testimony  or  state  any  testimon:. 
This  exception  is  overruled.  It  is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  afllrmed. 


(^  8.  C.  335) 


STATE  V.  liBB. 


(Supreme  Court  of  Sooth  Carolina.     July  31, 
1900.) 

CRIMINAL     LAW— HOMICIDB— TRIAL— CONTINU- 
ANCE—DYING    DECLARATIONS-OPINION-AD- 
MISSIBILITY-INSTRUCTIONS-FAILURE  TO  RE- 
QUEST-WAIVER—THREATS  —  ADMISSIBIUTT 
-REMARKS  OF  COURT— HARMLESS  ERROR. 
1.  Where  defendant  moved  for  a  continnance, 
and   produced   a   doctor's   certificate  that   de- 
fendant's  nervous   system  was   disturbed   and 
disordered  and  that  he  was  in  bad  physical  con- 
dition, but  his  appearance  and  manner  did  not 
indicate  any  nervous  trouble  or  physical  weak- 
ness, his  motion  was  properly  denied. 
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2.  Where  deceased  was  shot  by  defendant, 
who  claimed  the  killing  was  accidental,  the  ad- 
mission of  a  statement  of  deceased,  as  a  dying 
declaration,  that  **he  shot  me  for  nothing,^ 
was  not  objectionable  as  a  mere  expression  of 
opinion^  since  it  constituted  a  statement  of  s 
fact. 

B.  Where  deceased  was  shot  by  defendant 
and  there  was  evidence  that  they  had  engaged 
in  quarrels  frequently  for  seyenal  years  prior 
to  the  shooting,  the  admission  of  a  statement 
of  deceased,  as  a  dying  declaration,  that  the 
shooting  was  willful  and  malicious,  is  not  ob- 
jectionable as  the  mere  statement  of  an  opin- 
ion, without  facts  on  which  to  base  it,  since 
there  was  testimony  which  tended  to  show  that 
there  were  facts  within  the  knowledge  of  the 
deceased  on  which  he  might  have  based  an 
opinion,  and  it  was  not  necessary  for  him  to 
state  them. 

4.  Error  based  on  the  failure  of  the  trial  court 
to  giye  an  instruction  in  his  preliminary  charge 
is  harmless,  where  such  instruction  was  giren 
on  the  final  charge. 

5.  Where  an  instruction  is  proper  when  con- 
sidered in  connection  with  the  whole  charge, 
the  fact  that  it  was  misleading  when  taken 
separately  is  harmless. 

6.  Where  deceased  was  shot  by  defendant, 
who  claimed  the  killing  was  accidental,  an  in- 
struction that'  if  the  jury  found  that  the  killing 
was  accidental  homicide,  but  occurred  when 
the  defendant  was  in  pursuance  of  an  unlawful 
or  felonious  act,  they  should  find  him  guilty  of 
murder,  was  not  objectionable  as  charging  that 
the  defendant  should  be  found  guilty  of  murder 
if  he  accidentally  killed  the  deceased  in  pursu- 
ance of  an  unlawful  act  which  was  not  felo- 
nious, since  the  instruction  was  correct  as  a 
genera]  charge,  and,  if  defendant  desired  a  more 
specific  one,  he  should  have  requested  it. 

7.  Where  deceased  was  shot  by  defendant, 
who  claimed  that  the  killing  was  accidental, 
evidence  of  threats  made  by  defendant  against 
deceased  several  years  prior  to  the  killing  was 
not  objectionable  as  too  remote,  since  the  length 
of  time  intervening  is  a  circumstance  to  be  con- 
sidered by  the  jury  in  determining  whether 
there  was  any  connection  between  the  threats 
and  the  deed. 

8.  Where  deceased,  who  was  a  physician,  was 
shot  by  defendant,  and  the  statements  made  by 
deceased  were  admitted  as  dying  declarations, 
a  remark  of  the  trial  court  in  the  presence  of 
the  jury  that  the  testimony  justified  the  opin- 
ion; that  there  was  a  continuous  dying  condi- 
tion, of  which  the  deceased  was  aware,  bearing 
in  mind  that  he  was  a  medical  man,  and  there- 
fore able  to  form  a  more  intelligent  opinion  of 
his  condition  than  a  layman.— was  not  so  preju- 
dicial to  defendant,  in  indicating  the  opinion 
of  the  court  as  to  the  weight  to  be  given  the 
dying  declarations  by  the  jury,  aa  to  necesal- 
tate  a  reversal. 

Appeal  from  general  Bessions  circuit  court 
of  Darlington  county;  W.  0.  Benet,  Judge. 

Maxcy  G.  Lee  was  convicted  of  murder, 
and  he  appeals.    Afllrmed. 

Woods  &  McFarlan,  for  appellant  J.  M. 
Johnson,  for  the  State. 


GARY,  A  J.  A  general  statement  of  the 
facts  herein  is  correctly  set  forth  in  the  argu- 
ment of  the  appellant's  attorneys,  as  follows: 
"October  5, 1899,  Maxcy  C.  Lee,  a  young  phy- 
sician*  was  living  with  his  aged  father.  Dr. 
Henry  J.  Lee,  in  Darlington  county,  near  a 
little  hamlet  called  'Lydla.'  The  father  and 
son  had  thus  been  living  together  for  about 
five  years,  engaged  in  the  iM*actlce  of  medicine 
In  partnership.    Dr.  Henry  liCe  had  lost  bis 


wife  some  three  years  before.  His  other  chil- 
dren had  married  and  settled  around  him  at 
varying  distances,  and  Maxcy,  who  was  un- 
married, was  his  sole  companion;  the  only 
other  inmate  of  his  house  being  a  white 
woman  (a  Mrs.  Munn),  employed  as  cook  and 
housekeeper.  Dr.  Henry  Lee  had  reached 
the  age  of  seventy,  and  was  held  in  high 
esteem  and  much  beloved  throughout  the  sur- 
rounding country.  He  was  well  to  do.  owning 
at  least  $25,000  in  property,— mainly  in  mon« 
ey.  As  a  general  thing  the  relations  between 
father  and  son  were  of  the  most  cordial  and 
affectionate  character;  and  when  the  old  man 
was  unwell  it  was  the  practice  of  the  son  to 
sleep  with  him,  so  as  to  administer  to  his 
needs  during  the  night  Both  men,  however, 
at  times  drank  to  excess,  and  at  times  quar- 
reled violently,  being  both  of  passionate  na- 
ture. These  quarrels,  as  far  as  the  testimony 
shows,  were  followed  by  speedy  reconcilia- 
tions. They  occupied  bedrooms  In  the  rear 
part  of  the  body  of  the  house,  f rontbig  each 
other  across  a  wide  passage,  and  the  doors  of 
these  rooms  were  in  line,  for  the  free  cir- 
culation of  air.  As  Maxcy  Lee  said,  the  house 
was  built  for  ventilation.  Dr.  Henry  Lee's 
room  was  on  the  right  to  one  going,  down  the 
passage  from  the  front  door  of  the  house,  and 
Maxcy  Lee*s  on  the  left  Some  two  weeks  or 
ten  days  before  the  fatal  occurrence,  Maxcy 
Lee  bad  borrowed  from  a  friend  at  Darling- 
ton C.  H.  (one  Early)  a  double-barreled,  ham- 
merless,  breech-loading  gun,  of  superior  make 
and  value,  for  the  purpose,  he  said,  of  killing 
some  turkeys  that  had  become  wild,  and  had 
obtained,  to  go  with  it.  No.  3  or  4  shot  This 
gun  was  regarded  as  a  curiosity  worth  look- 
ing at  by  Maxcy  Lee,  and  friends  of  his  call- 
ed in,  or  were  called  in,  to  examine  it  There 
was  some  difficulty  in  unbreeching  and  work- 
Ing  it  and,  Maxcy  being  unskillful  in  so  do- 
ing, his  father  handled  the  gun  for  inspection. 
The  gun  had  its  place  in  Maxcy's  room*  while 
the  father  had  a  gun  that  was  kept  in  his 
own  room.  October  5th  Maxcy  Lee  went  to 
Darlington  C.  H.,  and  while  there  obtained 
permission  from  Early  to  retain  the  gun  a 
little  longer.  He  returned  home  late  In  the 
day,  riding  with  his  brother  Dickson  Lee,  who 
came  with  him.  They  had  whisky  with  them, 
and  on  reaching  home  some  hot  water  was 
obtained,  and  father  and  sons  together  took 
a  toddy.  As  far  as  the  testimony  shows, 
they  were  on  the  best  of  terms,  and  were 
seated  together  in  the  bedroom  of  the  father. 
No  dinner  had  been  put  up  or  prepared  fot 
Maxcy,  and  he  ordered  an  early  supper,  and 
was  perhaps  put  out  because  he  had  nothing 
to  eat  The  father  asked  about  the  Early 
gun,  and  Maxcy  said  Early  had  sold  it  for 
$100.  Sim  Woods,  a  colored  servant  was 
present  and  asked  to  see  the  gun;  and,  be- 
ing told  to  do  so,  he  got  the  gun  from  Max- 
cy's  room  and  handed  it  to  Dr.  Henry  Lee, 
who  unbreeched  It  Sim  said  it  was  unload- 
ed, but  he  failed  to  put  himself  in  a  position 
to  ascertain  this  fact  The  old  man  was 
seated  when  be  handled  the  gun,  and  Sim 
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and  Maxc7  were  standing;  and,  tmleBS  Sim 
had  been  standing  Just  behind  the  stock  of 
the  gun,  he  couJd  not  have  seen  whether  or 
not  It  was  loaded.  One  barrel  certainly  was 
unloaded.  After  the  gun  had  been  replaced, 
Sim  was  told  to  go  after  the  malL  It  was 
raining,  and,  looking  for  an  umbrella,  Sim 
found  that  Maxcy's  was  broken.  Upon  this, 
Maxcy  spoke  very  roughly  and  angrily  to 
Mrs.  Munn,  reproaching  her  for  not  taking 
better  care  of  his  property.  As  far  as  the 
testimony  shows,  this  roughness  of  the  eon 
did  not  offend  the  father.  They  were  ap- 
parently sitting  there,  in  the  father's  bed- 
room, on  the  friendliest  of  terms;  the  one 
imparting  the  news  of  the  court  house  to  the 
other.  The  2d  of  October  had  been  the  fath- 
er's birthday,  and  as  a  birthday  present  the 
son  had  given  him  a  gold  watch  chain.  Dick- 
son had  left,  and  Dr.  Henry  Lee  had  walked 
out  to  the  road  to  meet  Sim  and  receive  his 
mail.  While  there,  Mrs.  Munn,  doubtless  of- 
fended by  Maxcy's  rough  talk,  came  out  of 
the  house  with  a  bundle.  The  old  doctor  di- 
rected her  to  go  back,  but,  saying  that  she 
could  not,  she  went  her  way.  The  old  man 
got  his  mail  (papers  and  letters)  and  went  to 
the  house.  Sim  and  another  negro  were  at 
the  well,  near  the  road.  They  saw  him  en- 
ter the  house,  and  directly  afterwards,  as 
they  say,  they  heard  the  report  of  the  gun. 
Dr.  Henry  Lee  said:  'As  I  came  down  the 
passage,  Maxcy  shot  me  from  his  door.  He 
was  in  eight  feet  of  me.'  If  Sim  heard 
aright,  he  said  further  that  Maxcy  was  stand- 
ing in  his  (Maxcy's)  room  door,  and  shot 
him  as  he  turned  to  go  into  his  (Dr.  Henry 
Lee's)  room  door.  Maxcy  Lee  said  that  he 
was  still  in  his  father's  room  when  the  old 
man  returned  with  the  mail;  that  he  (Maxcy) 
took  his  letters  and  went  into  his  own  room 
and  sat  on  his  bed,  working  with  the  gun  in 
his  lap;  that  his  father  came  out  in  the 
passage  and  stood  in  front  of  him,  eating  an 
apple,  when  the  gun  flred."  The  defendant 
was  found  guilty,  with  a  recommendation  to 
mercy,  and  sentenced  to  life  imprisonment  in 
the  state  penitentiary.  He  appealed  upon  the 
following  exceptions: 

"(1)  That  his  honor  abused  his  discretion 
in  refusing  to  continue  the  case  in  accordance 
with  the  motion  of  the  defendant  made  on 
the  25th  and  26th  days  of  October,  as  it  is 
respectfully  submitted  that  said  case  should 
have  been  continued  upon  the  physician's  cer- 
tificate presented  for  that  purpose  on  said 
days. 

^'(2)  That  his  honor  abused  his  discretion  In 
refusing  to  continue  the  case  under  the  phy- 
sician's certificate  presented  of  date  Novem- 
ber 6,  18d0,  to  which  day  he  had  postponed 
the  trial  of  the  case  from  the  26th  day  of  Oc- 
tober; it  being  respectfully  submitted  that 
under  said  certificate  the  defendant  was  not 
in  any  condition  to  undergo  the  strain  of  a  se- 
rious trial,  and  the  case  should  have  accord- 
ingly been  continued. 

"(3)  Because  it  is  respectfully  submitted 
that  his  hon<v,  the  circuit  judge,  abused  his 


discretion  in  refusing,  when  said  certificate 
of  date  November  6th  was  presented,  and 
motion  made  for  continuance,  to  allow  de- 
fendant's counsel  to  call  into  court  the  physi- 
cian, to  more  abundanUy  and  fully  show  that 
defendant  was  not  in  fit  physical  condition 
to  stand  the  trial. 

'*(4)  His  honor  erred  in  charging  the  Jury, 
in  his  preliminary  charge,  as  follows:  If 
you  come  to  the  conclusion  by  the  prepon- 
derance of  the  evidence  that  the  killing  was 
accidental,  you  will  then  have  to  determine 
whether  it  was  such  an  accidental  killing  as 
should  be  allowed  to  go  unpunished,  or 
whether  it  belongs  to  another  class  of  acci- 
dental killing,  that  requires  to  be  punished. 
If  you  come  to  the  conclusion  that  It  was  not 
accidental,  then  you  will  have  to  determine 
whether  it  was  unlawful  homicide,  and,  if 
so,  whether  it  was  murder  or  manslaughter.' 
His  honor  thus,  it  is  respectfully  submitted, 
making  the  conclusion  of  the  Jury  as  to  the 
guilt  or  innocence  of  the  defendant  depend- 
ent upon  a  preponderance  of  the  evidence, 
thus  throwing  the  burden  upon  the  defend- 
ant of  establishing  his  innocence,  and  not 
upon  the  state  to  prove  his  guilt  beyond  a 
reasonable  doubt  upon  the  whole  case,  there- 
by misleading  the  Jury  In  laying  down  the 
rules  of  law  by  which  they  were  to  consider 
the  testimony,  inasmuch  as  In  his  entire  pre- 
liminary chaige  he  failed  to  instruct  the  Jury 
to  the  effect  that  upon  the  whole  case.  In- 
cluding the  evidence  as  to  the  special  de- 
fense, the  Jury  must  be  satisfied  of  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt. 

•*(5)  If  some  accidental  homicides  are  pun- 
ishable in  law,  as  his  honor  instructed  the 
Jury,  his  honor  erred  In  charging  the  jury  In 
his  said  preliminary  charge,  'The  defendant, 
as  I  understand  from  his  counsel,  does  not 
deny  the  fact  of  the  killing,  but  sets  up  a 
plea  that  it  was  accidental;'  and  again  in 
charging,  'But  he  pleads  that  it  was  an  acci- 
dental killing,'~thus  indicating  to  the  jury 
that  the  defendant  had  set  up  a  plea  which 
furnished  no  excuse  in  law,  and  misstating 
what  the  defendant's  plea  was;  the  defend- 
ant having  pleaded  not  guilty  to  the  Indict- 
ment, and  set  up  the  plea  of  excusable  homi- 
cide, by  reason  of  the  fact  that  the  killing 
was  done  accidentally,  without  criminal  care- 
lessness on  his  part. 

"(6)  His  honor  erred  In  instructing  the 
Jury  in  his  said  preliminary  charge  as  fol- 
lows: 'The  defendant  who  sets  up  the  plea 
of  accidental  killing  takes  upon  himself  the 
burden  of  proving  that  the  killing  was  acci- 
dental. He  is  not  required  to  prove  that  be- 
yond a  reasonable  doubt  but  the  law  requires 
him  to  establish  that  plea  by  the  preponder- 
ance of  the  evidence,  by  the  greater  weight 
of  the  testimony,'— inasmuch  as  he  failed  in 
his  said  preliminary  charge  also  to  instruct 
the  Jury  that  the  defendant  must  have  the 
benefit  of  every  reasonable  doubt  upon  a  con- 
sideration of  the  entire  testimony  in  the 
case;  the  jury  thus  being  under  a  misappre- 
hension as  to  the  rules  of  law  by  which  they 
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were  to  be  governed  while  they  were  liearlng 
the  evidence  in  the  case. 

**(7)  Hl£  honor  erred  in  Instructing  the  jury 
as  follows:  *The  Jury  must  gather  from  the 
testimony  four  requisites  of  the  plea  of  acci- 
dental homicide,  which  I  hope  the  jury  will 
bear  in  mind:  First.  The  jury  must  be  sat- 
isfied by  the  preponderance  of  the  evidence 
that  the  killing  was  Indeed  and  in  truth  ac- 
cidental; that  no  element  of  intention  enter- 
ed Into  the  act  Second.  That  at  the  time  of 
the  killing  the  defendant  was  not  engaged  in 
any  unlawful  occupation  or  doing  any  un- 
lawful act.  Third.  That,  if  he  was  engaged 
in  a  lawful  occupation  or  doing  a  lawful  act, 
that  he  was  doing  so  with  a  due  regard  to 
the  lives  and  persons  of  the  bystanders  or 
those  in  the  range  of  the  danger;  and  the 
jury  Is  to  be  the  judge  of  the  amount  of  care 
and  caution  to  be  exercised  under  the  various 
circumstances.  Fourth.  It  should  be  shown 
to  the  satisfaction  of  the  jury,  by  the  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant at  the  time  of  the  killing  had  no  inten- 
tion to  kill  or  injure  the  deceased  or  any  one 
else/  the  said  charge,  it  is  respectfully  sub- 
mitted, being  incomplete,  to  the  disadvantage 
of  the  defendant,  and  not  in  accordance  with 
law.  It  was  incomplete,  and  so  calculated 
to  mislead  the  jury:  (1)  In  that  it  failed  to 
add  that,  whatever  the  conclusion  as  to  the 
preponderance  of  the  testimony  in  respect  to 
the  special  plea,  the  defendant  could  be  con- 
victed only  in  case,  upon  the  whole  testi- 
mony, the  jury  should  become  satisfied  of  his 
guilt  beyond  a  reasonable  doubt;  (2)  in  that 
it  failed  to  instruct  the  jury,  in  the  case  of 
unlawful  occupation  at  the  time  of  the  kill- 
ing, as  to  the  difference  in  the  character  of 
the  offense,  and  the  degree  of  crime,  depend- 
ent on  whether  the  defendant  was  engaged 
in  the  commission  of  a  felony  or  in  the  com- 
mission of  a  misdemeanor;  (3)  and  that,  in 
matter  of  negligent  killing,  it  failed  to  in- 
struct the  jury  that  the  negligence  must  be 
more  than  would  be  sufficient  as  a  basis  for 
a  civil  action  for  damages,  and  must  be  so 
gross  as  to  become  culpable  and  afford  a  rea- 
sonable ground  for  the  implication  of  malice. 
The  charge  was  not  in  accordance  with  law, 
in  that  It  made  the  jury  sole  judge  of  the 
amount  of  care  and  caution  to  be  observed, 
when  It  is  submitted  that  the  negligence  in 
such  case  presents  a  mixed  question  of  law 
and  fact,  and  the  jury  should  have  been  in- 
structed as  to  what  constitutes  criminal  neg- 
ligence in  law. 

"(8)  His  honor  erred,  In  his  said  prelimi- 
nary charge,  in  instructing  the  jury  that  they 
must  gather  from  the  testimony,  as  one  of 
the  requisites  of  accidental  homicide,  'that  at 
the  time  of  the  killing  the  defendant  was 
not  engaged  in  any  unlawful  occupation  or 
doing  any  unlawful  act,'  without  also  ex- 
plaining to  or  instructing  the  jury  that  said 
nnlawf al  act  must  be  one  out  of  which  the 
killing  arose. 

"(9)  EUs  honor  erred.  In  his  said  prelimi- 
nary charge,  in  utterly  failing  to  charge  the 


jury  that  the  defendant  must  be  acquitted 
unless  the  jury  should  be  satisfied  from  a  con- 
sideration of  the  whole  testimony  adduced 
that  the  defendant  was  guilty  beyond  a  rea- 
sonable doubf,  and  that  It  was  the  duty  of  the 
state  to  make  out  Its  case  accordingly,  thus 
leaving  it  to  the  jury  to  reason  upon  and 
weigh  the  testimony  while  they  were  hear- 
ing it  upon  the  mere  preponderance  of  the 
evidence,  and  placing  the  burden  upon  the 
defendant  to  prove  his  Innocence  on  his  spe- 
cial defense. 

"(10)  His  honor  erred  in  admitting  In  the 
testimony  a  statement  of  the  witness  Sim 
Woods  as  to  what  lie  said  occurred  between 
the  deceased  and  defendant  a  week  or  two 
before  the  killing,  and  a  conversation  which 
took  place  between  them;  the  same  having 
no  relevancy  to  the  issue,  involving  no  threat 
applicable  to  the  killing,  indicating  in  no  way 
the  relations  between  the  defendant  and  the 
deceased  on  the  5th  of  October,  1899,  and 
preceding  a  friendly  living  together  and  liar- 
monlous  intercourse  that  had  been  put  in 
testimony  by  the  state. 

**(11)  His  honor  erred  in  admitting  the 
statement  of  the  witness  Sim  Woods  as  to  the 
alleged  conversation  between  the  defendant 
and  deceased,  and  the  abusive  language  used 
by  him  to  Mrs.  Munn,  the  evening  of  the 
killing;  the  said  testimony  being  Irrelevant 
to  the  issue,  and  not  a  part  of  the  res  gestae, 
and  tending  simply  to  prejudice  the  minds  of 
the  jury  against  tlie  defendant. 

"(12)  His  honor  erred  in  admitting  the  al- 
leged dying  declarations  of  Dr.  H.  J.  Lee,  tes- 
tified to  by  the  said  witness  Sim  Woods,  be- 
cause it  did  not  appear  that  at  the  time  the 
alleged  dying  declarations  were  made  the  de- 
ceased believed,  or  expressed  his  belief,  that 
death  was  imminent  or  impending,  and  be- 
cause said  alleged  dying  declarations  did  not 
relate  to  the  circumstances  of  the  killing,  but 
the  deceased  was  merely  characterizing  the 
act  and  expressing  his  opinion,  unsupported 
by  circumstances,  and  which  he  would  not 
have  been  allowed  to  testify  to  under  oath, 
had  he  survived. 

"(13)  His  honor  erred  in  permitting  the 
witness  Dr.  Wallace  to  testify  to  alleged  dy- 
ing declarations  of  the  deceased,  because  it 
was  not  made  to  appear  that  the  deceased 
believed  or  was  informed  that  death  was  im- 
minent or  impending  at  the  time  said  al- 
leged declarations  were  made,  and  because 
they  Involved  a  mere  opinion  of  the  deceased, 
unsupported  by  any  circumstances. 

"(14)  Even  If  the  alleged  dying  declara- 
tions stated  by  Dr.  Wallace  were  otherwise 
competent  testimony,  his  honor  erred,  it  is 
respectfully  submitted.  In  refusing  defend- 
ant's motion  to  strike  out  that  part  of  the 
so-called  dying  declarations  which  dearly  re- 
lated to  the  matter  of  opinion  expressed  by 
the  deceased. 

"(15)  His  honor  erred  in  permitting  the  wit- 
ness Dr.  Wallace  to  state  in  the  presence  of 
the  jury  what  the  defendant  said  about  bis 
father  five  or  six  years  or  more  before  the 
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killing,  to  the  effect  that  one  or  the  other  of 
them  would  hare  to  die  before  nine  o'clock 
that  night;  said  testimony  being  utterly  brel- 
erant  to  the  issue,  and  being  entirely  remote 
from  any  proof  of  threats  or  motive  to  take 
the  life  of  the  deceased  years  thereafter,  and 
tending  only  to  prejudice  the  jury  against 
the  defendant. 

''(16)  His  honor  erred  in  admitting  in  evi- 
dence the  alleged  dying  declaration  of  the  de- 
ceased, testified  to  by  Mrs.  M.  V.  Galloway, 
there  not  being  sufiicient  evidence  that  the 
deceased,  at  the  time  the  alleged  declara- 
tions were  made  to  her,  considered  that 
death  was  imminent  or  impending;  and,  if 
otherwise  competent,  said  alleged  dying  dec- 
larations should  have  been  excluded  because 
they  did  not  relate  to  the  circumstances  of 
the  killing,  and  were  utterly  incompetent  to 
go  to  the  jury  as  dying  declarations  of  the 
deceased. 

♦*(17)  His  honor  erred  in  permitting  the  wit- 
ness W.  K.  Thomas  to  testify  as  to  what  the 
deceased  said  about  his  chances  for  living  or 
dying,  for  the  purpose  of  determining  the  ad- 
missibility of  the  alleged  dying  declarations 
of  the  deceased,  which  his  honor  had  already 
ruled  to  be  admissible  as  such. 

"(18)  His  honor  erred  in  interrogating  the 
witness  W.  K.  Thomas,  when  recalled,  for 
the  purpose  of  showing  what  the  deceased 
said  as  to  living  or  dying,  and  undertaking 
himself  to  extract  from  the  witness  testi- 
mony which  the  solicitor  had  failed  to  bring 
out,  inasmuch  as  by  so  doing  he  Invaded  the 
province  of  the  Jury,  and  indicated  his  opin- 
ion as  to  the. value  of  the  alleged  dying  dec- 
larations, and  stepped  beyond  the  province  of 
the  judge  In  jury  trials,  contrary  to  the  spirit, 
if  not  the  letter,  of  article  5,  9  26,  of  the  con- 
stitution. 

"(19)  His  honor  erred  In  permitting  the 
witness  Mrs.  S.  E.  Hay  to  testify  to  alleged 
dying  declarations  of  the  deceased;  there  be- 
ing no  sufficient  evidence  to  show  that  the 
deceased  considered  or  believed  that  death 
was  imminent  or  Impending  at  the  time  said 
alleged  declarations  were  made  by  him,  and 
because,  if  otherwise  competent,  the  said 
alleged  dying  declarations  did  not  relate  to 
the  circumstances  of  the  killing,  but  involved 
a  mere  opinion  of  the  deceased,  unsupported 
by  circumstances. 

"(20)  His  honor  erred,  during  the  examina- 
tion of  the  witness  Mrs.  S.  E.  Hay,  in  stat- 
ing in  the  presence  of  the  jury:  •!  hold  that 
the  testimony  justifies  the  opinion  that  there 
was  a  continuous  dying  condition,  of  which 
the  deceased  was  aware;  bearing  in  mind 
that  he  was  a  medical  man,  and  able,  there- 
fore, to  form  a  more  intelligent  opinion  of 
his  condition  than  a  layman,*— thereby  indi- 
cating his  opinion  as  to  the  value  or  weight 
to  be  given  to  the  alleged  dying  declarations 
by  the  jury;  his  honor's  duty  being  simply 
to  pass  upon  the  admissibility  of  the  testi- 
mony. 

"(21)  His  honor  erred  in  questioning  the 
witness  Dr.  Wallace,  when  i  icalled  by  the 


solicitor,  as  to  the  belief  of  the  deceased  as 
to  whether  he  would  live  or  die,  asking  the 
witness  a  series  of  questions  thereon,  and 
endeavoring  thereby  to  bring  out  by  bis  ex- 
amination testimony  which  the  solicitor  had 
failed  to  bring  out  by  asking  the  witness 
leading  questions  tending  to  elicit  the  testi- 
mony desired  for  the  state,  and.  l^  the  form 
and  manner  of  his  examination  of  said  wit- 
ness, indicating  to  the  jury  his  opinion  upon 
a  material  question  of  fact  for  their  consid- 
eration, and  thereby  violating  article  5,  9  26, 
of  the  constitution  of  this  state. 

"(22)  His  honor  erred,  It  is  respectfully  sub- 
mitted, in  admitting  in  testimony  the  alleged 
dying  declarations  of  the  deceased  testified  to 
by  the  witness  Henry  Thomas,  because  there 
was  no  sufficient  evidence  that  at  the  time 
the  alleged  dying  declarations  were  made  the 
deceased  believed  or  was  told  that  death  was 
imminent  or  impending,  and  because,  even 
If  said  alleged  declarations  were  otherwise 
competent,  they  were  inadmissible  and  in- 
competent because  the  statement  by  the  de- 
ceased that  he  was  willfully  shot  by  the  de- 
fendant was  a  mere  expression  of  opinion 
from  him.  unsupported  by  circumstances. 

"(23)  His  honor  erred  in  directing,  of  his 
own  motion,  that  Dr.  Wallace  be  recalled 
when  Henry  Thomas  was  upon  the  stand, 
for  the  purpose  of  undertaking  to  prove  by 
tke  former  that  the  deceased  was  in  a  dy- 
ing condition  at  the  time  the  alleged  declara- 
tions testified  to  by  Henry  Thomas  were 
made,  and  himself  examining  Dr.  Wallace. 
and  putting  to  him  such  leading  questions, 
and  in  such  form  and  manner,  as  to  indicate 
to  the  witness  and  to  the  jury  his  opinion 
upon  a  question  of  fact  for  the  considerat!on 
of  the  jury,  to  wit,  the  value  of  the  alleged 
dying  declarations  as  testimony,  and  wheth- 
er death  was  Imminent  and  impending  at  the 
time;  the  sole  province  of  the  judge  on  that 
question  being  to  pass  upon  the  admissibility 
of  the  testimony  offered  by  the  state. 

"(di)  His  honor  erred,  when  passing  upon 
the  defendant's  objection  to  the  witness  Hen- 
ry Thomas  stating  what  the  deceased  said  to 
him  as  to  the  killing,  by  clearly  indicating  to 
the  jury,  in  his  remarks  thereon,  his  opinion 
as  to  the  force  and  value  of  the  alleged  dy- 
ing declarations;  the  same  being  a  question 
of  fact  for  the  jury.  Especially  did  his 
honor  err  herein  in  his  remarks  as  to  admit- 
ting such  testimony,  by  using  the  following 
language  in  the  presence  of  the  jury:  *A 
statement  made  by  a  dying  person,  warned 
to  state  all  the  circumstances  for  the  purpose 
of  being  used  as  evidence,  sometimes  comes 
with  a  questionable  coloring,  because  even 
a  dying  person  may  have  a  desire  for  venge- 
ance on  the  person  who  kills  him;  but, 
where  statements  are  made  without  any 
warning  that  they  are  going  to  be  used  as 
testimony,  they  come  into  court  as  dying  dec- 
larations if  the  court  is  satisfied  that  the  per- 
son was  really  In  a  dying  condition  and  had 
no  hope  of  recovery.* 

"(25)  His  honor  erred,  when  the  witness 


s.ai 


STATE  V.  LEE. 


711 


Henry  Thoznafl  was  being  examined  for  the 
state  by  tbe  solicitor,  and  objection  was  in- 
terposed by  the  deiendant  to  his  testimony, 
in  directing,  of  his  own  motion,  that  the  wit- 
ness Dr.  Wallace  be  recalled,  and  in  taking 
out  of  the  hands  of  the  solicitor  the  examina- 
tion of  said  witness,  to  bring  out  all  the  facts 
as  to  witness'  Isnowledge  as  to  the  condition 
of  the  deceased,  and  what  he  said,  there  be- 
ing involved  in  his  honor's  questions  and  in 
the  witness'  answers  a  very  material  inquiry 
for  the  jury,  to  wit,  whether  the  deceased 
was  in  a  dying  condition,  and  as  to  the  worth 
and  value  of  the  alleged  dying  declarations;  it 
being  respectfully  submitted  that  such  ex- 
amination upon  material  and  vital  questions 
of'  fact  for  the  consideration  by  the  Jury 
should  be  inquired  from  witnesses  by  the 
solicitor,  and  not  by  the  presiding  judge. 

"(26)  His  honor  erred,  when  defendant 
objected  to  certain  testimony  about  to  be 
elicited  from  the  witness  O.  D.  Lee,  in  mak- 
ing the  following  remarlu  thereon:  'This, 
I  apprehend,  will  relate  to  what  was  test!* 
fled  by  Dr.  Wallace  as  to  a  threat  alleged  to 
have  been  made  four  or  Ave  years  ago;'  his 
honor  thus  stating  in  the  presence  of  the  Jury 
that  the  remarks  alleged  to  have  been  made 
about  his  father  by  the  defendant  years  be- 
fore the  killing,  and  previously  testified  to 
by  Dr.  Wallace,  constituted  a  threat  by  the 
defendant  against  his  father,  the  same  being 
a  question  of  fact  entirely  for  the  jury;  and 
thereby  his  honor  invaded  the  province  of 
the  jury  in  relation  to  the  said  question  of 
fact,  as  to  which  they  should  have  been  left 
to  reach  their  own  conclusions  without  any 
intimation  of  opinion  by  tbe  circuit  judge. 

"(27)  Hte  honor  erred  to  permitting  the 
witness  Willie  Warr  to  testify  to  an  alleged 
difficulty  between  deceased  and  defendant,  and 
to  go  into  the  particulars  thereof,  which  was 
alleged  to  have  occurred  a  week  before  the 
killing,  and  which,  it  is  submitted,  was  ir- 
revelant  to  the  issue;  and  it  being  further 
submitted  that  the  state  should  have  been 
confined  to  the  proof  of  hostile  relations  that 
existed,  if  any,  between  the  parties  at  the 
time  of  the  killing,  and  not  allowed  to  go 
into  the  particular  instances  of  disputes  or 
difficulties,  and  the  details  thereof. 

"(28)  His  honor  erred,  in  his  final  charge 
to  the  jury,  in  urging  upon  them  to  reach  an 
agreement  and  to  change  their  individual 
conclusions  upon  the  evidence;  thus,  it  is 
submitted,  leaving  the  members  of  the  jury 
to  conclude  that  the  exercise  of  their  sep- 
arate independent  judgments,  if  it  should  re- 
sult in  a  disagreement,  would  be  displeasing 
to  the  court  and  abhorrent  to  the  law,  where- 
as the  exercise  of  such  independent  judg- 
ment by  every  Juror  is  the  basis  of  Jury 
trial. 

"(29)  His  honor  erred,  it  is  respectfully  sub- 
mitted, In  his  said  final  charge,  in  that,  al- 
though he  instructed  the  jury  that  the  bur- 
den of  proof  was  on  the  defendant  through- 
out to  establish  a  special  defense,  yet  he 
failed  also  to  make  it  clearly  evident  to  the 


Jury  that  it  was  the  duty  of  ^the  state  to 
prove  the  defendant's  guilt,  upon  the  whole 
case,  beyond  a  reasonable  doubt 

'*(80)  His  honor  erred  in  charging  the  jury 
as  follows:  'Tou  will  therefore  take  the  evi- 
dence and  determine  for  yourselves  whether 
the  defendant  has  satisfied  you  by  the  greater 
weight  of  testimony  that  he  should  be  allow- 
ed to  go  free  and  unpunished;  thus  leaving 
the  jury  to  acquit  or  convict  accordingly  as 
the  defendant  had  satisfied  them  that  he  was 
guilty  or  innocent 

''(31)  His  honor  erred  in  Instructing  the 
jury  in  his  said  final  charge  that  before  they 
could  acquit  the  defendant  they  must  be  satis- 
fied by  the  pr^onderance  of  the  evidence  that 
the  four  requisites  which  he  laid  down  were 
complied  with  and  fully  met,  whereas  he 
should  have  instructed  them  that  although 
it  rested  upon  the  defendant  to  establish  a 
special  defense,  yet  before  they  could  con- 
vict they  must  be  satisfied  of  the  guilt  of 
the  defendant  upon  the  whole  case,  beyond 
a  reasonable  doubt;  his  honor's  instructions 
herein  being,  it  is  submitted,  especially  mis- 
leading to  the  Jury,  although  he  did  after- 
wards charge  that  the  failure  of  the  defend- 
ant to  establish  such  special  plea  did  not 
relieve  the  state  of  the  burden  of  proving 
his  guilt  beyond  a  reasonable  doubt 

"(32)  His  honor  erred  in  charging  the  jury 
in  respect  to  matters  of  fact,  in  violation  of 
article  5,  §  26,  of  the  constitution  of  this 
state,  as  follows:  'In  this  case  the  state 
aigues  to  you  that  murder  has  been  proved 
by  the  dying  declarations  of  the  deceased, 
and  by  circumstantial  evidence,  and  by  evi- 
dence of  the  admissions  of  the  defendant 
You  will  recall  that  in  the  course  of  the 
trial  the  court  was  required  repeatedly  to 
pass  upon  the  admissibility  or  inadmissibil- 
ity of  certain  evidence;  and  if  there  is  before 
you  evidence  of  any  statement  made  by  the 
deceased  before  he  died,  but  after  the  mortal 
stroke  was  given  or  the  mortal  shot  was  fired, 
such  evidence  has  been  admitted,  if  it  be 
in  the  case,  after  the  court  was  satisfied  that 
the  dying  man  knew  that  he  was  a  dying  man 
and  had  no  hope  of  recovery,  and  made  a 
statement  under  the  expectation  of  impend- 
ing death.  If  there  is  such  evidence  hi  the 
case  for  you  to  consider,  all  that  my  decision 
as  to  that  evidence  amounted  to  was  that  it 
was  admissible  as  evidence,~not  that  you 
are  to  take  it  as  absolutriy  true,  but  that 
you  are  to  consider  it  just  as  you  take  evi- 
dence taken  on  the  stand  from  a  witness 
that  has  been  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  It 
comes  before  you  without  being  cross-examin- 
ed. You  are  to  weigh  it,  and  say  from  its 
internal  evidence  and  from  the  other  evidence 
in  the  case  whether,  in  your  opinion,  it  is 
true  or  not  Such  evidence  is  admissible  un- 
der the  theory  that  a  person  who  is  on  the 
verge  of  the  grave,  looking  into  the  face 
of  death,  having  given  up  hope  of  life,  is 
free  from  any  temptation  to  tell  what  is  not 
true,   and  that  his  circumstances  take  the 
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place  of  the  Oath  administered  to  the  witness 
in  court;  and  although  such  statements  made 
by  the  dying  person  are,  from  their  very 
nature,  hearsay,  and  although  generally  hear- 
say is  not  admitted  in  court  as  evidence,  that 
is  an  exception  to  the  rule,  and  such  state- 
ments are  admitted  in  evidence,  and  are  to 
be  considered  by  the  Jury. 

"(33)  His  honor  erred  In  charging  the  jury 
as  follows:  *If  there  is  circumstantial  evi- 
dence in  the  case,  you  will  weigh  it  and  as- 
certain witat  facts  the  state  has  proved.  If 
the  state  has  proved  one  or  more  facts  by 
circumstantial  evidence,  then  you  will  say 
what  presumptions  arise  out  of  those  facts. 
In  the  majority  of  cases  that  come  into  the 
criminal  court,  the  state  is  bound  to  rely 
wholly  or  in  part  on  circumstantial  evidence, 
in  contradistinction  from  the  evidence  of  eye- 
witnesses, which  is  spoken  of  as  positive  tes- 
timony;' his  honor  tfius  charging  the  Jury  as 
to  matters  of  fact,  in  violation  of  article  6,  f 
26,  of  the  constitution  of  this  state. 

"(34)  His  honor  erred  in  charging  the  Jury 
as  follows:  'If  there  are  admissions  of  the 
defendant  himself  in  evidence,  you  will  con- 
sider them.  They  are  admitted  In  evidence, 
being  an  exception  to  hearsay.  They  are  ad- 
mitted in  evidence,  and  you  are  to  determine 
whether  or  not  they  are  true,  and,  if  true, 
what  is  their  effect  as  indicating,  or  not,  the 
guilt  of  the  defendant;'  his  honor  thus  char- 
ging the  Jury  with  respect  to  matters  of  fact, 
and  thus  violating  the  provisions  of  article 
5,  §  26,  of  the  constitution  of  this  state. 

"(35)  His  honor  erred  in  charging  the  Jury 
that  the  defendant  in  this  case  is  not  to  be 
acquitted  on  the  ground  of  accidental  homi- 
cide unless  he  has  satisfied  you  by  the  greater 
weight  of  the  testimony  that  he  is  entitled  to 
be  excused  and  go  unpunished,'  whereas  he 
should  have  charged  that  the  defendant  must 
be  acquitted  unless  the  state  proved  his  guilt 
upon  the  whole  case.  Including  any  special 
plea,  beyond  a  reasonable  doubt. 

"(36)  His  honor  erred  throughout  his  said 
final  charge,  whenever  charging  the  Jury  up- 
on the  matter  of  proof  of  a  special  defense, 
in  failing  to  clearly  state  to  the  Jury  that 
the  defendant  must  be  convicted,  if  at  all, 
upon  the  proof  by  the  state  of  his  guilt  upon 
the  whole  case,  including  the  testimony  as 
to  a  special  defense,  beyond  a  reasonable 
doubt." 

It  will  not  be  necessary  to  consider  these 
exceptions  in  detail,  as  all  the  questions  pre- 
sented by  them  can  be  disposed  of  under  the 
heads  arranged  by  the  appellant's  attorneys 
in  their  arguments.  The  first  question  to 
be  considered  is  whetflier  there  was  error  on 
the  part  of  the  presiding  Judge  in  refusing 
the  motion  of  the  defendant  for  a  continu- 
ance, made  on  the  grounds  fully  set  forth 
In  the  record.  After  a  careful  consideration 
of  the  facts,  we  fail  to  discover  any  error  In 
refusing  the  motion. 

The  next  question  for  consideration  is 
whether  there  was  error  in  allowing  the  state 
to  introduce  in  evidence  the  statements  of 


the  deceased  as  dying  declarations.  The  ap- 
pellanfB  attorneys  interposed  two  ohjeciioDa 
to  the  admissibility  of  said  testimony.  It  was 
objected  first  that  the  conditions  required  for 
the  admission  of  the  testimony  were  not 
present,  and  next  that  the  declaration  was 
an  inadmissible  expression  of  opinion.  We 
will  first  consider  whether  the  requisite  con- 
ditions existed  for  the  introduction  of  the 
said  testimony.  In  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  382,  it  is  said:  "As  to  their  rel- 
evancy, dying  declarations  are  governed  by 
the  same  rules  as  testimony,  except  that  they 
are  restricted  to  the  act  of  killing  and  the 
circumstances  immediately  attending  it,  as 
forming  part  of  the  res  gestae."  In  the  same 
volume  (page  364)  it  said:  "In  order  that  the 
dying  declarations  of  a  deceased  person  may 
be  admissible  under  the  dying-declarations 
rule,  the  declarant  must  at  the  time  of  mak- 
ing them  have  been  in  extremis,  and  fully 
conscious  of  his  impending  dissolution.  Both 
of  these  conditions  must  exist.  Thus  it  has 
been  said  that  it  is  not  alone  sufficient  that 
tiie  declarant  believe  that  he  is  about  to  die. 
To  be  admissible  under  the  dying-declarations 
rule,  his  declarations  must  have  been  made 
while  he  was  in  extremis.  And,  even  though 
the  declarant  was  in  extremis,  his  declarations 
are  not  admissible  unless  they  were  made  by 
him  while  he  was  under  a  sense  of  impending 
death.  To  render  ^is  declarations  admissible, 
the  declarant  must  not  only  believe  that  he 
is  about  to  die,  but  must  be  without  any  ex- 
pectation of  recovery.  •  •  •  According  to 
the  clear  preponderance  of  authority,  if  the 
deceased  had  the  slightest  hope  of  recovery 
when  the  declarations  were  made,  they  are 
inadmissible."  The  rules  are  stated  in  State 
V.  Bradley,  34  S.  G.  139,  13  S.  E.  316,  as  fol- 
lows: "(1)  Death  must  be  imminent  at  tiie 
time  the  declaration  was  made.  (2)  The  de- 
clarant must  be  so  fully  aware  of  this  as  to 
be  without  hope  of  life.  (3)  The  subject  of 
the  charge  must  be  the  death  of  the  declarant, 
and  circumstances  of  the  death  must  be  the 
subject  of  the  declaration."  In  State  v.  John- 
son, 26  S.  G.  155,  1  S.  E.  511,  it  was  said: 
•*We  are  aware  that  cases  have  been  cited, 
and  others  might  be,  decided  elsewhere,  in 
which  courts  have  gone  to  extreme  lengths  in 
excluding  dying  declarations  as  not  coming 
fully  up  to  the  rule;  but  we  do  not  think  any 
set  form  of  words  should  be  required  to  show 
that  the  declarant  was  in  such  a  condition 
as  to  render  his  declarations  competent,  but 
that  the  court  must  draw  a  rational  conclu- 
sion from  all  that  was  said,  taken  in  connec- 
tion with  such  surrounding  circumstances  aa 
must  have  been  known  to  the  declarant,  as 
to  whether  the  declarant  was  in  such  a  con- 
dition of  mind  as  would  render  his  declara- 
tions competent  None  of  the  cases  in  this 
state  have  gone  to  such  lengths  as  we  find 
in  some  of  the  cases  elsewhere,  and  we  are 
not  disposed  to  follow  such  cases."  We  have 
not  undertaken  to  reproduce  the  testimony 
relevant  to  this  question,  as  it  would  not  be 
of  any  practical  benefit    We  are,  however, 
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fully  satisfied  that  there  was  a  compliance 
with  all  the  requirements  of  law,  and  that 
there  was  no  error  in  this  respect  In  allowing 
said  testimony  to  be  introduced. 

We  will  next  consider  whether  said  testi- 
mony was  inadmissible  on  the  ground  that 
it  was  the  expression  of  an  opinion.  When 
the  state  offered  to  introduce  in  evidence  the 
statement  hereinafter  mentioned,  the  follow- 
ing toolL  place:  "Mr.  Woods:  If  your  honor 
please,  my  position  is  this:  That  that  is 
a  declaration  on  the  part  of  the  deceased  of 
inferences  from  a  state  of  circumstances 
which  is  not  stated,  and  that  the  court  has 
laid  down  the  rule  that  it  must  relate  to  the 
circumstances  themselves,  not  to  inferences 
or  conclusions  from  these  circumstances.  The 
general  doctrine  is  that  nothing  can  be  stat- 
ed by  this  witness  in  regard  to  the  alleged 
dying  declarations  which  the  deceased,  if 
living,  would  not  be  allowed  to  testify  to  in 
an  action  of  assault  and  battery.  Q.  (By  the 
court  to  the  witness).  Was  what  he  said 
about  a  drunken  fool  part  of  the  same  con- 
versation? A.  Yes,  sir.  The  Court:  I  can-  i 
not  hold  that  the  expression  'He  shot  me  for 
nothing,'  or  'He  killed  me  for  nothing,'  is 
purely  an  expression  of  opinion.  It  might 
be  and  it  might  not  be,  just  as  an  expression 
'He  shot  me  accidentally'  may  or  may  not 
be  a  matter  of  opinion.  It  may  be  a  matter 
of  fact  stated  in  that  manner.  It  certainly 
is  as  much  a  matter  of  fact  as  if  a  dying  per- 
son were  to  say  'He  shot  me  from  anger,' 
or  'from  Jealousy,'  or  'from  revenge,'  or  'be- 
cause I  struck  him.'  If  the  deceased  knew 
of  no  cause  for  the  shooting,  it  Is  difficult 
to  see  how  he  could  have  expressed  that  bet- 
ter than  to  say  'He  shot  me  for  nothing.' 
But  my  ruling  is  not  as  to  the  expression, 
•He  shot  me  for  nothing,'  alone.  The  state- 
ment is  one  statement,  as  I  understand  it 
from  the  witness,  and  concludes  with  the 
statement,  'To  be  killed  by  a  drunken  fool.' 
Mr.  Woods:  I  think  I  had  better  put  my  ob- 
jection in  this  form:  I  object  to  the  whole 
statement.  Does  your  honor  rule  the  whole 
statement  in?  The  Court:  If  It  is  one  state- 
ment. Mr.  Woods:  Then  I  move  to  strike 
out  the  objectionable  part  and  leave  the  un- 
objectionable part  in,  even  though  it  is  one 
statement  The  Court:  I  must  let  the  whole 
statement  in.  (Exception  noted.  The  jury 
were  now  overruled.)  Q.  Now  state  plainly, 
so  that  the  jury  can  hear  It,  just  what  the  old 
doctor  said  about  the  killing  to  his  daughter 
Mrs.  Josey.  A.  He  said:  'Fannie,  Max  has 
shot  me.'  He  said:  'An  old  man,  three 
score  and  ten,  to  raise  up  a  son  to  kill  him 
in  his  own  house  for  nothing,— a  drunken  ' 
fool.'  He  said,  'Don't  you  think  this  is  a 
high  state  of  civilization?' "  The  declarant 
also  stated  that  the  shooting  was  willful  and 
malicious.  The  appellant's  attorneys  admit 
there  are  authorities  to  the  effect  that  tes- 
timony that  the  deceased  was  shot  "for  noth- 
ing" is  admissible  as  a  dying  declaration,  and 
cite  the  case  of  Boyle  v.  State,  105  Ind.  469, 
5  N.  B.  203,  55  Am.  Rep.  218,  in  which  the 


court  uses  this  language:  "The  declaration 
does  not  assume  to  be  the  expression  of  an 
opinion,  but  it  professes  to  be,  and  in  truth 
is,  the  statement  of  a  fact;  for,  if  there  was 
no  reason  or  cause  whatever,  no  opinion  cauld 
be  given  for  its  sufficiency  or  insufficiency- 
Whether  there  is  any  cause  for  an  act  must 
be  a  fact,  but,  if  it  be  conceded  that  there  is 
a  cause,  then  whether  it  was  or  was  not 
adequate  might  well  be  deemed  matter  of 
opinion."  The  court  further  says:  "There  Is 
an  essential  difference  between  a  statement 
denying  a  thing,  and  one  admitting  the  exist- 
ence of  a  thing  and  qualifying  Its  character. 
Thus,  to  declare  that  liquor  was  sold,  but  not 
Illegally,  or  that  a  man  was  struck,  but  not 
unlawfully,  would,  so  far  as  the  qualifying 
words  are  concerned,  be  a  conclusion.  If, 
however,  these  words  should  be  struck  out, 
facts  only  would  remain."  The  words,  "He 
shot  me  for  nothing,"  are  not  merely  the  ex- 
pression of  an  opinion,  but  the  statement  of 
a  fact,  and  there  was  no  error  in  admitting 
such  testimony.  There  is  another  reason 
why  not  only  this  declaration,  but  testimony 
that  he  was  shot  willfully  and  maliciously, 
was  admissible  in  evidence.  In  the  case  of 
Jones  V.  Fuller,  19  S.  C.  70,  the  rule  is  thus 
stated:  "From  these  authorities  we  deduce 
the  following  conclusions:  First,  that  the  ex- 
ception to  tiie  general  rule  that  the  opinions 
of  witnesses  are  not  competent  evidence  is 
not  confined  to  the  cade  of  expert  testimony; 
second,  that  while  it  is  necessary  that  the 
witness  should  first  state  facts  upon  which 
he  bases  his  opinion,  where  facts  are  such 
as  are  capable  of  being  produced  in  language, 
it  is  not  necessary  to  do  so  where  the  facts 
are  not  capable  of  reproduction  in  such  a 
way  as  to  bring  before  the  mind  of  the  jury 
the  condition  of  things  upon  which  the  wit- 
ness bases  his  opinion;  third,  that  such  evi- 
dence is  competent  from  the  necessity  of  the 
case."  Although  the  deceased  did  not  state 
the  facts  and  circumstances  that  induced  him 
to  believe  that  the  shooting  was  willful  and 
malicious,  nevertheless  there  was  testimony 
tending  to  show  facts  and  circumstances 
within  his  knowledge  upon  which  his  opinion 
might  have  been  based.  Under  such  circum- 
stances, the  testimony  was  properly  submit- 
ted for  the  consideration  of  the  jury. 

The  next  question  to  be  disposed  of  is 
whether  there  was  error  in  the  preliminary 
charge.  The  only  error  assigned  is  that  the 
presiding  judge  failed  to  charge  certain  prop- 
ositions of  law  mentioned  in  the  exceptions. 
These  propositions  were  afterwards  charged, 
and,  even  if  there  was  error  In  the  first  in- 
stance, it  was  thereafter  remedied. 

The  next  question  that  will  be  considered 
is  whether  the  presiding  judge  committed  er- 
ror of  law  in  charging  on  the  facts.  The  ex- 
ception raising  this  question  is  too  general, 
but,  waiving  this  objection,  it  cannot  be  sus- 
tained, as  we  fall  to  discover  wherein  the 
defendant  was  prejudiced. 

Under  the  head  of  "Alleged  Errors  of  Law 
in  Final  Charge,"  the  appellant's  attorneys 
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argue  bb  fallows:  "In  his  final  charge  the 
cu'cuit  Judge  made  the  guilt  or  Innocence  of 
the  accused  to  depend  upon  a  preponderance 
of  the  testimony  as  to  a  special  defense. 
Notably,  he  said  to  the  jury,  *I  charge  you 
that  the  defendant  in  this  case  is  not  to  be 
acquitted  on  the  ground  of  accidental  homi- 
cide unless  he  has  satisfied  you  by  the  great- 
er weight  of  the  testimony  that  he  is  entitled 
to  be  excused  and  go  unpunished.*  And 
again  In  charging:  *If,  however,  you  are  sat- 
isfied by  the  preponderance  of  the  evidence 
that  the  homicide  was  such  an  accidental 
homicide  as  should  not  be  excused,  but  that 
it  was  an  accidental  homicide  which  should 
be  punished  as  involuntary  manslaughter  (I 
thinl£  you  will  remember  what  I  explained 
to  you  in  that  connection),  you  will  say, 
"Guilty  of  involuntary  slaughter;"'  thus  in- 
structing that,  unless  the  Jury  was  satisfied 
that  the  homicide  was  excusable  because  ac- 
cidental, conviction  followed."  These  words 
should  be  considered  in  connection  with  the 
other  parts  of  the  charge,  and  when  so  con- 
strued we  are  satisfied  that  there  was  no 
prejudicial  error.  They  also  say  in  their 
argument:  ''Again,  his  honor  erred  in  char- 
ging: 'Or  it  after  the  definition  I  have  given 
you,  you  come  to  the  conclusion  that,  even 
if  an  accidental  homicide,  it  was  such  an  ac- 
cidental homicide  as  takes  place  when  a  de- 
fendant is  doing  an  unlawful  or  felonious 
act,  you  will  in  that  t&se  have  to  find  him 
guilty  of  murder,*— because,  even  if  the  homi- 
cide was  committed  while  the  defendant  was 
in  pursuance  of  an  unlawful  act,  not  feloni- 
ous, the  Jury  could  at  most  only  find  him 
guilty  of  manslaughter.*'  The  presiding 
Judge  substantially  charged  the  law  applica- 
ble to  the  case,  and,  if  the  appellant's  attor- 
neys desired  a  more  specific  charge,  requests 
to  that  effect  should  have  been  presented. 
They  say  likewise:  "His  honor  governed  the 
Jury,  with  respect  to  the  amount  of  care,  cau- 
tion, and  prudence  that  the  defendant  should 
have  exercised,  as  would  be  required  in  a  civ- 
il case,  and  failed  to  charge  them  as  to  what 
was  criminal  carelessness,  at  the  same  time 
making  the  Jury  sole  Judges  of  both  the  facts 
and  the  law  on  this  subject."  As  has  Just 
been  stated,  the  presiding  Judge  charged  the 
law  substantially,  and,  if  a  more  specific 
charge  was  desired,  requests  should  have 
been  presented. 

The  appellant  contends  that  there  was 
error  in  admitting  evidence  of  other  disputes 
and  quarrels  in  which  the  defendant  used 
threats  against  the  deceased.  In  the  case  of 
State  V.  CampbeU,  35  S.  O.  32,  14  S.  E.  294, 
the  court  says:  "We  are  not  aware  of  any 
rule  of  law  which  fixes  any  definite  time 
within  which  a  threat  must  be  made,  before 
the  perpetration  of  the  act  to  which  it  is 
supposed  to  refer,  in  order  to  render  testi- 
mony as  to  the  making  of  the  threat  compe- 
tent evidence.  Of  course,  where  a  great  or 
even  a  considerable  length  of  time  has  elaps- 
ed between  the  making  of  the  threat  and 
the  perpet-atioir  of  the  deed  to  which  it  Is 


supposed  to  point,  such  length  of  time  is  a 
circumstance  to  be  considered  by  the  Jury 
in  determining  whether  there  Is  any  connec- 
tion between  the  threat  and  the  deed,  but 
there  is  no  rule  of  law,  and,  in  the  nature  of 
things,  it  would  be  practically  impossible  to 
prescribe  any  rule,  fixing  the  limit  beyond 
which  a  threat  would  not  be  competent  evi- 
dence." The  testimony  was  therefore  admis- 
sible. 

The  appellant  lastly  contends  that  there 
was  error  on  the  part  of  the  circuit  Judge  in 
Intimating  his  opinion  on  the  facts  daring 
the  progress  of  the  case,  but  we  fail  to  dis- 
cover any  error  in  this  respect  necessitating 
a  reversal  of  the  sentence.  It  is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  afllrmed. 
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ROUNDS  et  al.  v.  AIKEN  MFQ.  GO. 

(Supreme  Court  of  South  Oarolina.    July  27. 

1900.) 

ARBITRATION    AND    AWARD— BUILDING    CON- 
TRACTS—SUBMISSION— PROCEEDINGS- 
PUBLICATION— RBVIKW. 

1.  Where  the  terms  of  a  building  contract 
called  for  a  gross  sum  for  all  the  work  to  be 
performed  thereunder,  for  the  submission  of 
differences  to  the  arbitration  of  designated  per> 
sons,  and  that  payment  for  extra  work  should 
be  governed  by  the  contract  price,  it  was  prop- 
er for  the  arbitrators  to  determine  the  value  of 
such  extra  worlc  by  the  current  marlcet  price 
thereof. 

2.  Where  one  of  the  arbitrators  testified  that 
he  gave  plaintiff  notice  that  the  umpire  agreed 
on  wonid  sit  with  the  board  at  a  certain  meet- 
ing, and  it  appeared  that  at  the  meeting  plain- 
tiff^s  arbitrator,  in  response  to  a  question,  an- 
nounced that  plaintiff  would  not  be  present, 
owing  to  doubts  as  to  his  ability  to  establish 
his  claim,  this  was  sufficient  to  establish  that 
plaintiff  had  notice  of  the  meeting. 

3.  Where  the  action  of  the  board  of  arbi- 
trators at  a  certain  meeting  was  communicated 
to  plaintiff  the  following  day,  and  plaintiff  at- 
tended several  meetings  of  the  board  thereaft- 
er, and  never  made  objection  to  ^e  work  of  the 
board,  he  cannot  complain  that  he  was  not 
notified  of  the  meeting. 

4.  Where,  under  the  terms  of  a  contract  pro- 
viding for  the  submission  of  certain  differences 
to  arbitration,  it  was  provided  that,  in  case  of 
a  disagreement  between  the  two  arbitrators 
appointed,  they  should  call  in  a  designated  per- 
son as  umpire,  it  was  not  necessary  for  the 
umpire,  when  called  in,  to  hear  the  testimony 
of  witnesses,  but  it  was  proper  for  him  to  ar- 
rive at  his  conclusion  from  the  findings  of  the 
other  two  arbitrators. 

5.  It  is  no  objection  to  an  award  of  arbi- 
trators that  it  was  not  signed  by  the  umpire 
until  the  moral ng  after  the  other  two  had  sign- 
ed it,  where  the  terms  of  the  submission  make 
the  finding  of  two  sufiicient,  and  do  not  re- 
quire any  formal  publication  thereof,  and  it 
appears  that  the  parties  were  duly  served  with 
a  copy  of  the  award. 

6.  In  the  absence  of  a  statutory  requirement, 
it  is  not  necessary  that  witnesses  before  a 
board  of  arbitrators  should  be  sworn. 

7.  Where  matters  of  dispute  have  been  sub- 
mitted to  arbitrators,  and  they  have  heard  evi- 
dence in  good  faith,  and  after  full  considera- 
tion determined  the  matters,  their  finding  will 
not  be  reviewed  because  of  mere  errors  of  judg- 
ment. 

8.  Where  in  the  findings  of  a  board  of  arbi- 
trators there  was  an  allowance  made  for  extra 
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woodwork  complete^  and  H  appeared  that  the 
woodwork  was  painted,  an  oojection  that  no 
allowance  was  made  for  extra  painting  was  not 
well  taken. 

9.  Where  a  snbmission  to  arbitration  was  for 
the  purpose  of  determining  'the  price  to  be 
paid  for  such  extra  work,  •  •  •  or  the 
amount  to  be  deducted  for  omissions  by  the 
contractors  in  the  erection  of  the  building," 
etc,  and  the  eyidence  before  the  board  showed 
that  certain  ventilators  were  of  an  inferior 
quality,  an  objection  that  they  were  allowed  at 
only  (lO.  whereas  they  cost  $35,  was  not  well 
taken,  since  the  deficiency  in  quality  consti- 
tuted an  omission,  within  the  meaning  of  the 
terms  of  the  contract,  and  the  finding  of  the 
arbitrators  thereon  is  conclusive. 

10.  Where  it  appeared  that  plaintiffs,  in  their 
bid  for  the  erection  of  a  building,  had  estimat- 
ed 928.339  brick  for  a  wheel  pit,  but  had  put  in 
only  519,020,  the  difference  constituted  an  ^'omis- 
sion," within  the  meaning  of  the  contract,  pro- 
viding for  the  submission  to  arbitration  of 
questions  as  to  the  amounts  to  be  deducted  for 
'^omissions  in  the  erection  of  the  building," 
and  was  therefore  within  the  jurisdiction  of  uie 
board  of  arbitrators. 

11.  The  fact  that  defendant  in  a  case  before 
arbitrators  had  admitted  certain  allowances  to 
plaintiff  for  brick  did  not  preclude  the  board 
from  allowing  a  smaller  amount,  since  a  board 
of  arbitration  is  not  governed  by  the  technical 
rules  of  law  as  to  the  admission  of  evidence, 
etc.,  but  is  intended  to  arrive  at  a  just  deter- 
mination of  the  matters  in  dispute. 

12.  The  fact  that  an  agent  of  defendant  was 
present  at  the  sittings  of  the  board  of  arbitra- 
tion while  determining  matters  in  controversy 
between  plaintiff  and  defendant,  and  acted  as 
its  clerk  in  figuring  amounts.  Is  not  ground  for 
setting  aside  the  award,  where  plaintiff  was  al- 
so permitted  to  be  present,  and  made  no  ob- 
jection to  the  conduct  of  the  agent  or  to  his 
presence,  and  it  did  not  appear  that  any  harm 
was  done  thereby. 

13.  Where  it  appeared  that  defendants  had 
paid  for  four  cords  of  wood  as  material  to  be 
used  by  plaintiff  in  constructing  a  mill  house 
under  a  contract,  the  latter  had  no  right  to  dis- 
pose of  it;  and,  having  done  so,  the  item  be- 
came a  proper  charge  against  plaintiff  before  a 
board  of  arbitration  sitting  for  the  settlement 
of  differences  between  plaintiff  and  defendant. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  cotinty;  W.  0.  Benet,  Judge. 

Action  by  Charles  L.  Rounds  and  J.  C.  Hag- 
ler,  co-partners,  against  the  Aiken  Manufac- 
turing Company,  to  set  aside  an  award  of 
arbitrators.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.    Affirmed. 

W.  T.  Gary  and  6.  W.  Croft  &  Son.  for  ap- 
pellants. Henderson  Bros,  and  Joseph  R. 
X^mar,  for  respondent 

X>PE,  J.  This  action  was  commenced  on 
the  Ist  day  of  June,  1896.  I  do  not  know  that 
any  words  of  mine  would  more  accurately  de- 
scribe bow  the  action  was,  in  the  opinion  of 
the  plaintiffs,  rendered  necessary,  w;lth  the 
grounds  for  that  opinion,  than  by  adopting 
those  employed  by  the  circuit  Judge  (Judge 
Benet)  in  his  well-considered  opinion.  Hence 
I  will  leprodnce  the  text  of  that  decree: 

"Decree. 

''The  defendant,  the  Aiken  Manufacturing 
Company,  a  corporation  by  and  under  the 
laws  of  t^is  state,  having  organized  to  do 
business  as  manufacturers  of  cotton  goods  at 


Bath,  in  the  county  and  state  aforesaid,  4er ' 
termined  to  erect  a  brick  structiure  or  cotton 
factory  at  said  place;  and,  having  advertised 
for  competitive  bids  for  the  erection  of  said 
buildings  and  appurtenances,  the  plaintiffs  on 
March  11,  1895,  filed  with  the  defendant's 
agent  a  bid,  in  writing,  to  do  the  work  accord- 
ing to  the  plans  and  specifications  that  had 
been  previously  prepared  by  an  architect,  and 
which  had  been  examined  by  the  plaintiffs. 
Said  bid,  togetlier  with  the  pencil  memoran- 
dum known  in  the  case  as  the  "Barrett  Mem- 
orandum," and  which  will  be  lierein  referred 
tOv  shows  that  the  plaintiffs  undertook  to  do 
the  work  required  on  the  original  mill  and 
appurtenances  for  the  lump  sum  of  $53,196; 
and  said  bid,  so  modified  by  the  Barrett 
memorandum,  passed  into  a  written  agree- 
ment,  which  was  made  and  executed  by  the 
parties  on  March  IC,  1895,  which  paper  is  the 
contract  in  the  case.  It  is  noteworthy  that 
there  Is  not  a  thing  set  forth  In  the  contract 
going  to  show  at  what  price  the  plaintiffs 
were  to  furnish  lumber  or  material  of  any 
kind,  except  as  set  forth  In  the  nineteenth 
section  of  said  article,— that  the  brick  were 
to  be  at  $4.25  per  M.,  on  an  estimate  that  it 
took  2,000,000  of  brick  to  complete  the  work. 
There  Is  nothing  in  the  contract  going  to  show 
on  what  basis  the  plaintiffs  estimated  that 
they  should  be  paid  for  laying  brick,  either 
in  Portland  or  Rosendale  cement  or  lime.  It. 
Is  further  agreed  that  all  extra  work  should 
be  paid  for  in  proportion  to  the  work  in  the 
original  contract,  and  section  26  provides  that 
no  payment  on  account  by  the  owners  shall 
be  deemed  a  waiver  of  the  right  to  object  to 
defective  material  or  Imperfect  work.  The 
work  under  the  contract  progressed,  and  as 
it  progressed  extra  additions  were  agreed  to 
be  made  to  the  mill  and  to  the  work,  all  un- 
der the  same  contract,  and  the  builders,  or 
plaintiffs,  went  on  to  carry  out  the  same. 
Payments  were  made  to  them  from  time  to 
time,  and  it  is  unquestioned  that  much  more 
than  the  original  contract  price  was  paid  to 
them.  After  the  work  was  completed,  dis- 
pute arose  as  to  the  amounts  due  to  the 
plaintiffs  by  the  defendant,  and  in  order  to 
settle  said  disputes  without  litigation  an 
agreement  In  writing  was  entered  Into  by  the 
parties  to  submit  the  same  to  arbitration. 
The  terms  of  said  agreement  are  important. 
The  preamble  recites  that  whereas,  the  con- 
tract aforesaid  provides  *that  any  dispute  or 
difference  concerning  the  meaning  and  con-- 
struction  of  the  plans,  drawings,  or  specifica- 
tions, as  to  what  is  extra  work,  shall  be  de- 
cided by  the  architect';  and  whereas,  in  the 
specifications  it  is  provided  that  'In  case  any 
dispute  arises  respecting  the  true  value  of 
the  extra  work,  or  of  work  omitted  at  the 
request  of  the  owner,  the  same  shall  be  val- 
ued by  two  competent  persons,  one  employed 
by  the  owner  and  the  other  by  the  contraQtor, 
and  those  to  have  the  power  to  name  an 
umpire,  whose  decision  shall  be  binding  upon 
all  parties';  and  whereas,  a  controversy  is 
pending    in  relation  to  the  price  to  be  paK 
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by  said  company  to  said  Rounds  &  Hagler  for 
certain  extra  work  done  and  performed  by 
said  Rounds  &  Hagler  for  said  company  up- 
on their  mill  and  canal  and  other  structures 
at  .Bath,  and  also  for  material  furnished  by 
said  Rounds  &  Hagler  in  doing  such  work, 
and  deductions  for  work  omitted.*  Then  the 
matter  in  dispute  is  submitted  to  the  arbitra- 
ment and  award  of  arblti'ators,  to  determine 
'the  price  to  be  paid  for  such  extra  and  ad- 
ditional work  and  material  furnished,  or  of 
the  amount  to  be  deducted  for  omissions  by 
them  in  the  erection  and  building  of  the  Ai- 
ken Manufacturing  Company's  mill  and  canal 
and  other  structures  at  Bath,  South  Carolina.* 
It  is  agreed,  further,  that  the  builders  shall 
nominate  one '  of  said  arbitrators,  and  the 
owners  another.  Those  are  called,  in  the 
submission,  'arbitrators,'  and  they  are  given 
'power  to  nominate  an  umpire.*  He  is  called 
an  'umpire'  in  the  submission.  It  is  further 
provided,  'The  award  of  any  two  shall  be 
final  and  binding  upon  the  parties.'  And 
there  is  no  provision  in  the  submission  as 
to  when  the  award  is  to  be  made,  as  to  how 
It  is  to  be  published,  or  what  notice,  if  any, 
is  to  be  given  to  the  parties  that  the  award 
is  reached.  There  is  a  provision  to  this  ef- 
fect: 'That  the  schedule  of  measurements 
as  made  by  Rounds  &  Hagler  and  A.  H. 
McCarrell,  and  contained  in  their  respective 
books,  shall  be  produced  and  delivered  to 
the  board  of  arbitrators,  and,  as  far  as  said 
measurements  coincide  and  agree,  they  shall 
be  accepted  as  correct;  and,  whenever  said 
measurements  do  not  agree,  then  the  board 
of  arbitrators  shall  take  such  course  as 
they  may  deem  proper  to  ascertain  such 
measurements  as  they  need.'  There  Is  no 
provision  In  the  submission  as  to  the  accept- 
ance by  the  arbitrators  of  any  price  that  may 
have  been  placed  upon  material  or  work  by 
the  contractors  or  by  McCarrell.  Under  this 
submission  the  corporation  appointed,  as 
their  arbitrator,  Joseph  B.  Storey;  the  plain- 
tiffs appointed,  as  theirs,  Charles  B.  Allen; 
and  those  two  appointed,  as  the  umpire,  T. 
O.  Brown;  and  on  the  16th  day  of  September, 
1896,  the  three  parties  took  an  oath  to  carry 
out  the  terms  of  the  submission.  The  evi- 
dence in  the  case  shows  that  these  three  gen- 
tlemen are  competent  men,  and  stand  well  In 
the  city  of  Augusta,  where  they  live;  and,  in 
fact,  in  the  argument  of  the  case  counsel  on 
both  sides  paid  proper  tribute  to  all  of  them. 
The  two  arbitrators.  Storey  and  Allen,  met. 
McCarrell  appeared  before  them  as  repre- 
senting the  company,  and  Mr.  Rounds  the 
firm  of  Rounds  &  Hagler.  It  is  unquestion- 
ed that  a  rule  or  regulation  was  agreed  on. 
which  was  notified  both  to  McCarrell  and 
Rounds,  that  the  arbitrators  would  meet  ev- 
ery afternoon  at  the  office  of  the  Aiken  Man- 
ufacturing Company,  in  Augusta,  Georgia,  at 
three  o'clock,  and  sit  a  reasonable  time  to 
consider  the  matters  in  question.  This  place 
was  chosen  without  any  objection  on  the 
art  of  Mr.  Rounds,  and  at  the  suggestion  of 
\  Allen,  because  he  said  it  was  more  com- 


modious and  suitable  than  his  own  private 
place  of  business.  Both  McCarrell  and 
Rounds  were  present  at  many  meetings.  The 
arbitrators  made  calculations  in  the  presence 
of  both  of  them,  questioned  them,  examined 
other  witnesses,  and  went  Into  all  documents 
presented.  Rounds  made  no  objection  either 
to  the  place  of  meeting,  the  mode  of  pro- 
cedure, or  the  fact  that  McCarrell  was  pres- 
ent, or  to  the  fact  that  sometimes  he  was 
called  upon  to  do  figuring  for  the  arbitrators. 
These  meetings  continued  through  many 
days.  Mr.  Rounds  testifies  that  he  did  not 
attend  a  good  many  of  these  meetings,  for  the 
reason  that  he  had  business  elsewhere  that 
called  him,  and  he  could  not  attend.  Mr. 
Allen  testifies  that  quite  frequently,  after 
the  arbitrators  had  their  afternoon  edttlngs, 
he  told  Mr.  Rounds  of  what  was  going  on, 
and  of  the  decisions  which  were  reached  by 
the  arbitrators.  It  is  established  that  the 
mode  of  procedure  adopted  by  the  arbitrators 
was  this:  That  Rounds  presented  a  claim  or 
estimate  of  his  account,  which  had  been  pre- 
viously prepared  by  Mr.  Allen  for  him,  and 
from  his  statements;  that  McCarrell  present- 
ed a  paper,  on  the  one  side  of  which  was 
stated  his  claim  or  estimate  of  the  company*s 
version  of  what  was  due,  and  on  the  other 
side  his  statement  of  the  Allen  estimate. 
The  arbitrators  compared  the  Allen  estimate 
with  its  revision  by  McCarrell,  and  found 
it  correct,  and  then  proceeded  to  gather  all 
the  facts  they  could  on  the  various  estimates, 
considering  them  item  by  item.  It  seems 
that  none  of  the  witnesses  who  were  exam- 
ined (and  they  were  very  few)  were  sworn, 
nor  did  any  person  present  ask  that  they 
should  be  sworn.  The  estimate  of  McCarrell 
claimed  that  the  company  was  due  to  the 
builders  $2,219.39,  but,  as  the  arbitrators  pro- 
ceeded, it  is  shown  that  when  he  made  that 
estimate  he  was  not  aware  of  the  facts  and 
figures  set  forth  in  the  bid  of  Rounds  &  Hag- 
ler and  the  Barrett  memorandum,  or  that 
the  ventilators  put  upon  the  mill  were  not 
Star  ventilators,  as  required  by  the  specifica- 
tions, or  of  the  size  required.  It  appears  that 
Storey  and  Allen  differed  very  little,  and  that, 
whilst  on  the  item  of  how  many  brick  Rounds 
&  Hagler  bid  should  be  placed  on  the  wheel 
house  and  wheel  pit  they  differed,  yet  there 
was  no  contrary  decision  by  them;  but  Allen 
preferred  that  the  umpire  should  be  called 
In  to  verify  his  work,  as  the  umpire,  Mr. 
Brown,  was  very  familiar  with  brick  work. 
He  was  called  In  on  this  matter,  and  a  few 
other  minor  matters.  What  took  place  then 
will  be  considered  hereafter.  On  the  10th  of 
November,  189(j,  an  award  was  made,  signed 
by  both  arbitrators  and  the  umpire.  All  of 
them  swear  that  they  signed  the  award.  It 
seems  that  Storey  and  Allen  signed  together, 
and  called  in  Mr.  Brown,  at  Allen's  office,  and 
Brown  signed  In  their  presence.  This  award- 
gave  to  the  plaintiffs  $1,002.86.  This  action 
is  brought  by  the  plaintiffs  to  set  aside  said 
award,  and  the  allegations  of  the  complaint 
will  be  considered  seriatim,  together  with 
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the  facts  aiFplicable  pro  and  con  to  each  alle- 
gation. There  Is  no  allegation  of  actual 
fraad  on  the  part  of  the  arbitrators,  nor  is 
there  any  proof  that  shows  any  fraud.  The 
specifications  of  error  alleged  in  the  com- 
plaint against  the  award,  and  upon  which  it 
Is  claimed  the  award  should  be  set  aside,  and 
this  matter,  which  took  forty-odd  days  to  be 
settled  by  the  arbitrators,  should  be  sent  to 
the  court  for  settlement,  are  set  forth  in  the 
seventh  paragraph  of  the  complaint. 

"(1)  The  first  specification  of  error  is  as  fol- 
lows: 'That  the  arbitrators  exceeded  the 
Authority  given  them  under  articles  of  sub- 
mission, for  they  proceeded  to  readjust,  as- 
sess, and  value  the  work  done  and  material 
furnished  by  the  plaintiffs  under  the  original 
xK)ntract,  instead  of  confining  their  investiga- 
tion, as  they  were  bound  to  do  under  the 
Agreement  of  submission,  to  extra  material 
and  extra  work  furnished  and  performed  In 
doing  the  additional  extra  work/  This  allega- 
tion should  be  considered  along  with  what 
is  alleged  in  the  fifth  paragraph  of  the  com- 
plaint—that it  was  *agreed  to  pay  the  plain- 
tiffs for  and  at  the  same  rate  and  proportion 
as  similar  work  which  the  plaintiffs  had 
agreed  to  do  under  the  original  contract';  that 
is,  that  the  extra  work  was  to  be  paid  at  the 
same  rate  and  proportion  as  similar  work 
.under  the  original  contract  The  submission 
•not  only  provides  that  the  arbitrators  shouhl 
ascertain  the  price  to  be  paid  for  such  extra 
and  additional  work  and  nmterial  furnished, 
but  that  they  should  also  ascertain  'the 
amount  to  be  deducted  for  omissions  in  the 
.erection  and  building  of  the  Aiken  Manufac- 
turing Company's  mill,  its  canal,  and  other 
structures.'  The  facts  in  the  case  go  to  show 
that  a  gross  award  was  made.  The  process 
of  procedure  adopted  by  the  arbitrators  in 
reaching  that  result  are  set  forth  in  what  is 
called  the  *0.  K.  Paper,'  in  evidence;  and 
that  indicated  clearly  that  in  order  to  arrive 
-at  the  price  of  the  extra  work,  and  the  omis- 
-sions  which  were  made  in  the  original  work, 
the  arbitrators  were  obliged  to  consider  what 
-was  done  in  the  original  work,  and  what 
they  did  was  simply  to  make,  from  the  evi- 
dence and  facts  before  them,  upon  ^their 
best  judgments,  a  statement  of  the  accounts 
between  the  parties,  setting  forth  on  one  side, 
in  the  beginning  of  the  contract,  price  of  the 
■original  work,  $53,108,  and  following  up  that 
credit  to  Rounds  &  Hagler  by  credits  of  the 
value  of  work  which  they  actually  did,  as 
found  by  calculations  and  measurements,  and 
by  placing  on  the  opposite  side  of  the  ac- 
counts the  charges  which  they  considered 
proper  against  Rounds  &  Hagler  for  omis- 
sions, and  deductions  for  omissions  which 
they  should  pay,  and  also  the  money  which 
had  been  paid  to  them;  and,  by  this  process 
^elng  followed  up  to  the  end,  they  ascertain- 
ed that  the  original  work  and  the  extra  work 
were  worth,  according  to  the  bids  of  the  orig- 
inal work  and  the  value  of  the  extra  work, 
based  upon  the  value  of  the  original  work, 
:f7S»121.89,  and  that  there  had  been  paid  to 


Rounds  &  Hagler  in  cash,  and  due  by  them 
to  the  company  for  omissions  and  deductions, 
$77,119.03,  leaving  a  balance  due  them  of 
$1,002.86.  If  we  deduct  from  $78,121.89,  the 
whole  amount  estimated  as  the  value  of  the 
original  contract,  and  the  extra  work,  the 
sum  of  $53,198,  the  contract  price,  it  will  be 
seen  the  arbitrators  estimated  the  value  of 
the  extra  work  at  $24,923.89.  By  Paper  K, 
put  in  evidence,  dated  November  4,  1896,  it 
will  be  found  that,  in  reaching  their  conclu- 
sions of  the  value  or  price  to  be  paid  for 
laying  of  brick,  Storey  and  Alien  decided 
*that  the  proper  and  fair  prices  to  be  al- 
lowed Rounds  &  Hagler  for  extra  brick  work 
are  as  follows:  $10  per  M.  for  brick  in  Port- 
land cement;  $9  per  M.  for  brick  in  Rosendale 
cement;  $8  per  M.  for  brick  in  lime.'  The 
submission  required  them,  where  the  'schedule 
of  measurements'  between  the  parties  agreed, 
to  take  those  schedules;  but  there  is  nothing 
in  the  submission  that  binds  them  to  take 
the  prices,  nor  is  there  anything  in  the  con- 
tract fixing  the  prices.  After  hearing  Rounds 
&  Hagler,  and  investigating  their  notebook  as 
to  what  they  claim  they  bid  for  this  work, 
and  considering  the  fair  price  of  such  work, 
they  decided  as  stated  aforesaid.  Mr.  Brown, 
when  on  the  stand,  testified  that  such  figures 
fixed  by  the  arbitrators  were  fair,  and  the 
market  prices. 

**(2)  The  second  specification  of  error  in  the 
award  is  that,  the  umpire  having  been  called 
to  act  with  the  arbitrators,  it  was  necessary 
that  the  plaintiffs  should  have  been,  notified 
of  his  sitting  with  the  board,  and  given  an 
opportunity  before  the  board  thus  composed, 
before  it  acted  upon  any  matter  submitted  to 
it,  but  that  no  such  notice  or  opportunity  was 
given  to  the  plaintiffs,  and  hence  the  award  is 
null  and  void.  The  facts  on  this  specification 
are  that  Mr.  Allen  says,  in  so  many  words, 
positively,  that  he  notified  Mr.  Rounds  of 
the  meeting  at  which  Mr.  Brown  was  to  ap- 
pear as  umpire.  Mr.  Storey  swears  that  at 
the  meetings  just  previous  to  the  night  meet- 
ing in  question,  when  Mr.  Brown  was  pres- 
ent, and  at  which  previous  meeting  Storey, 
Allen,  and  McCarrell  were  present,  it  was 
agreed  that  Brown  should  be  called  in  at 
that  night  meeting.  This  Rounds  does  not 
deny,  and  did  not  deny  when  on  the  stand. 
He  testifies,  however,  that  he  knew  that 
Brown  was  to  be  called  in,  and  requested 
Allen  to  notify  him  of  the  meeting.  Why 
Allen  should  decline  to  have  him  present  is 
not  explained.  Brown  testifies  that  when 
he  reached  the  meeting  place  he  asked  if 
Rounds  was  to  be  present,  and  Allen  said, 
'No.'  because  he  told  him  that  his  claim  would 
not  stand.  Allen  swears  positively  that  he 
notified  Rounds  of  the  meetings,  for  the  um- 
pire. From  this  testimony,  considering  the 
burden  on  the  plaintiffs  to  show  that  there 
was  no  notice  or  opportunity  given,  it  is  clear, 
as  a  matter  of  fact  that  Rounds  had  full 
notice  that  Brown  was  to  be  at  that  meeting, 
and,  of  his  own  accord,  did  not  attend.  He 
says  that  Allen  told  him  of  the  result  of  the 
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meeting  the  next  morning,  and  yet  he  made 
DO  objection,  and  no  request  for  a  rehearing; 
and  that  decision  of  Brown  reached  at  the 
night  meeting  was  on  October  16,  1896,  and 
the  award  was  never  made  until  the  10th 
November,  thereafter.  He  was  ajctually  pres- 
ent at  the  subsequent  meeting,  where  Brown 
acted.  The  only  date  of  subsequent  meeting 
given  in  the  evidence  was  October  30,  1896. 

"(3)  The  third  specification  of  error  is  that, 
the  arbitrators  having  called  in  the  umpire 
to  act  with  them,  tlie  board  thus  composed 
could  only  bear  any  disputed  matter  by  call- 
ing and  swearing  and  examining  witnesses 
before  them,  but  tliat  the  said  board,  hi  dlsr 
regard  of  the 'law  and  Mie  plaintiffs*  rights, 
proceeded  to  settle  such  differences  without 
swearing  or  examining  any  witnesses  upon 
such  differences,  simply  by  each  of  the  two 
arbitrators  making  his  statement  or  report 
to  the  umpire,  who  then  announced  his  con- 
clusions, which  the  board  adopted.  The  facts 
which  the  testimony  show  under  this  head 
are  substantially  these:  That  when  Brown 
met  the  arbitrators  he  took  no  evidence  from 
witnesses,  by  swearing  the  witnesses  or  by 
examining  any  witnesses,  but  that,  as  the 
questions  which  he  was  called  in  merely  to 
pass  upon  were  measurements  of  the  plans 
and  the  inspection  of  the  books,  he  examined 
the  plans  and  the  books,  and  drew  his  con- 
clusions from  them,  and  from  what  the  two 
arbitrators  said  of  them  as  to  their  investiga- 
tions. On  the  question  whether  Rounds  & 
Hagler,  when  they  bid  for  the  work  on  the 
wheel  pit  and  the  wheel  house,  bid  on  928  M. 
brick,' or  660  M.,  he  decided  in  favor  of  the 
first  number,  after  his  own  personal  inspec- 
tion of  the  book  of  Rounds  &  Hagler,  and  the 
figures  thereon  corresponding  with  the  figures 
on  the  plans,  and  after  making  calculations 
thereon.  He  rendered  his  decision  that  night 
In  writing.  If,  as  stated  in  the  second  head, 
above.  Rounds  had  actual  notice,  then  he 
cannot  complain;  but,  even  if  he  did  not  have 
actual  notice  of  the  meeting,  still  he  says  that 
on  the  next  day  Allen  informed  him  of  the 
decision.  That  was  many  days  before  the 
final  result  was  reached.  He  went  before  the 
board  again,  with  Brown  present,  and,  though 
he  knew  that  Brown  had  not  examined  him, 
yet  he  did  not  demand  that  either  he  or  other 
witnesses  should  be  examined  on  that  ground, 
and  thereby  he  waived  his  right 

"(4)  The  fourth  specification  of  error  is 
that,  even  if  the  umpire  had  heard  the  cause 
and  evidence  upon  the  disputed  issue,  the 
award  is  null  and  void,  for  the  reason  that 
he  did  not  join  in  the  findings  and  execute 
the  same  with  the  two  arbitrators.  The  facts 
on  this  head  are  that  a  tissue  copy  is  pro- 
duced by  the  plaintiffs,  which  they  claim  is 
the  award,  only  signed  by  Storey  and  Allen. 
The  defendant  produced  the  written  award, 
which  is  unquestionably  signed  by  all  three 
of  the  arbitrators;  and  the  evidence  shows 
that  Allen  and  Storey  signed  it  one  night,  in 
the  presence  of  each  other,  and  the  next 
"'ng  Brown  signed  it  in  the  presence  of 


both  Allen  and  Storey.  The  submission  does 
not  require  any  formal  publication  of  the 
award.  Mr.  Winter  swears  that  lie,  as  derk 
of  the  defendant  company,  on  the  14th  of  No- 
vember served  a  copy  of  the  award  on  Mr. 
Rounds.  Even  if  the  tissue  copy  was  the 
original  award,  it  is  signed  by  the  two  ar- 
bitrators; and,  if  that  is  the  conclusion  of 
two,  it  Is  binding. 

*'(6)  The  fifth  specification  of  error  la  that 
none  of  the  witnesses  were  sworn.  As  a  mat- 
ter of  fact,  that  is  the  case;  but  it  Is  also  a 
matter  of  fact  that  none  of  the  parties  re- 
quired that  the  witnesses  should  be  sworn, 
and  the  law  on  the  subject  is  stated  else- 
where. 

''(6)  The  sixth  specification  of  error  Is  *that 
through  a  mistake  or  oversight  on  the  part  of 
said  arbitrators  the  plaintiffs  were  charged 
with  the  value  of  upward  of  900  M.  brick.  a.«i 
furnished  to  them  by  the  defendants,  and 
they  were  given  no  corresponding  credit  for 
using  or  laying  the  brick,  and  the  work  done 
by  them,  thus  depriving  the  plaintiffs  of  a 
large  sum  of  money  that  was  justly  due 
them.'  At  the  hearing  Mr.  Bounds  reduced 
this  item  by  his  figuring  to  some  5o5  M.,  but 
it  does  not  appear  in  the  testimony  that  what- 
ever was  done  about  the  brick  was  dono 
•through  a  mistake  or  oversight  on  the  part 
of  said  arbitrators.'  It  is  admitted  on  both 
sides  that  the  item  of  the  brick  question 
was  in  discussion  before  the  arbitration, 
many  days,  and  that  was  the  very  item  that 
the  umpire  was  called  on,  and  that  whatever 
was  done  about  these  brick  was  done,  not  by 
an  oversight  or  miscalculation,  but  after  form- 
al consideration.  Further,  page  3  of  the  O. 
K.  statement  shows  that  whilst  on  the  one 
side  charges  are  made  against  Rounds  & 
Hagler  for  brick  as  upon  the  basis  of  work 
not  done,  though  bid  for.  yet  on  the  other 
hand  they  are  given  full  credit  for  work  a<-- 
tually  done,  both  in  the  original  contract  and 
the  extra  work. 

**<7)  The  seventh  specification  of  error  is 
that  by  an  oversight  the  plaintiffs  were  not 
allowed  any  compensation  for  extra  painting 
done  on  the  extra  work.  The  facts  here 
shoTf,  by  reference  to  item  7  of  the  O.  K.  pa- 
per, that  claimants  are  allowed  pay  for  wood- 
work complete,  and  by  reference  to  the  yel- 
low paper  in  evidence  and  an  examination  of 
the  claim  in  Allen's  statement  of  item  7 
painting  was  claimed,  and  in  the  McOarrell 
statement  an  estimate  of  the  woodwork  com- 
plete was  claimed.  This  matter  was  consid- 
ered, it  seems,  by  the  finding  of  the  arbitra- 
tors, and  decided  as  stated  in  item  7. 

"(8)  The  eighth  specification  of  error  is  that 
the  arbitrators  failed  to  allow  the  plaintiffs 
payment  for  such  extra  work  in  the  propor- 
tion that  similar  work  was  paid  for  un- 
der the  original  agreement.  The  facts  show 
that  there  were  no  figures  in  the  original 
agreement  to  show  the  price  of  any  specific 
work,  but  that  a  gross  sum  ^as  agreed  on: 
nothing  fixed  as  to  the  price  of  laying  brick 
in   Portland  or  Rosendale  cement  or  iime; 
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nothing  fixe4  in  tlie  contract  as  to  the  price 
oil  woodwork  or  ironwork*  or  anything  else, 
except  the  price  of  $4.25  per  M.  tor  brick 
iaid  down  at  Batb.  This  being  the  case,  and 
the  arbitrators  being  called  on  to  fix  the  price 
of  extra  work,  thej  haci  to  consider  what  they 
thought  was  the  price  of  these  species  of 
work  in  the  original  contract;  and,  taking 
into  consideration  all  the  facts  and  circum- 
stances, they  decided  themselves,  and  that 
ought  to  be  conclusive. 

"(9)  The  ninth  speciflcation  of  error  is  that 
the  arbitrators  have  deducted  from  the  price 
of  material  furnished  for  work  done  by  the 
plaintiffs  coming  under  the  original  agree- 
ment, and  have  thereby  wronged  the  plain- 
tiffs. The  facts  In  this  case  show  that  it  was 
submitted  specifically  and  distinctly  by  the 
submission  to  the  arbitrators  to  make  all  nec- 
essary deductions  for  omissions  in  materials 
not  put  in  or  work  not  done. 

"(10)  The  tenth  specification  of  error  is 
that  the  board  irregularly  and  contrary  to 
law  suffered  A.  H.  McGarrell  to  be  constant- 
ly In  attendance  upon  them,  'and  that,  with- 
out giving  the  plaintiffs  notice  or  opportunity 
to  be  present,  the  said  A.  H.  McCarrell  was, 
in  the  absence  of  plaintiffs,  questioned,  and 
allowed  to  make  certain  statements,*  etc.,  to 
the  board,  and  that  this  conduct  was  enough 
to  set  aside  the  award.  The  facts  show  that 
McGarrell  was  present,  as  representing  the 
f*ompany,  and  so  was  Rounds,  as  representing 
his  firm;  and  the  facts  furtber  show  that 
Rounds  knew  McCarrell  was  present  (was 
present. with  him),  knew  that  McGarrell  did 
figuring  for  the  board  at  their  request,  and 
that  he  did  so  when  Rounds  was  present,  and 
yet  he  never  objected  to  the  same.  Mr.  Hag- 
ler  distinctly  testified  that  he  told  Rounds 
that  McCarrell  ought  not  to  be  present,  but 
yet  Rounds  testified  that  he  never  at  any 
time  objected  to  McCarrell  being  present  or 
figuring  for  the  board.  All  of  the  arbitrators 
say  that  they  reached  their  conclusion,  not 
from  any  figuring  that  McCarrell  did,  but 
from  their  own  consideration  and  own  work, 
and  simply  had  McCarrell  to  write  out  their 
conclusions  for  them,-— such,  for  instance,  as 
to  multiply  the  amounts  found  by  them  by 
the  prices  fixed  by  them,— and  that  after- 
wards they  verified  all  these  statements  for 
themselves.  Mr.  Storey  says  that,  though 
McCarrell  w^te  the  award  which  was  sign- 
ed by  the  arbitrc^tors,  he  wrote  the  original 
draft  in  pencil,  and  that  is  produced  to  the 
court;  and  just  here  it  is  very  plain,  on  the 
contention  thst  was  made  that  the  red  fig- 
ures which  appear  on  the  O.  K.  statement 
were  put  there  after  the  conclusion  was 
reached,  that  they  must  have  been  put  there 
before,  because  the  aggregate  amount  in  red 
figures  at  the  end  of  each  column  Is  stated  In 
the  black  figures  be^>w  in  exactly  the  same 
amounts  by  which  the  conclusion  reached 
was  arrived  at. 

**The  aforesaid  condensed  statement  of 
facts  are  found  by  me  to  be  the  facts  in  this 
Interesting  case,  as  the  Imsis  of  the  condu* 


slon  to  be  reached  herein.  Said  facts  ars 
ascertained  after  a  careful  consideration  of 
the  pleadings  and  the  testimony,  oral  and 
documentary,  presented  to  me  in  open  court; 
the  witnesses  having  been  sworn  and  exam- 
ined and  cross-examined  before  me  at  the 
hearing  at  Aiken  durhig  the  winter  term, 
1889,  and  afterwards  at  a  day  agreed  on  be- 
tween coui^sel,  as  the  hearing  could  not  be 
concluded  at  the  regular  term.  We  will  now 
consider  the  law  which  Is  applicable  to  thd 
facts  and  circumstances  surrounding  the  vari- 
ous transactions  of  this  contract,  as  found  by 
the  court  Arbitrations  ought  to  be  encour- 
aged by  the  courts,  and  awards  not  set  aside 
unless  some  established  principle  of  law  has 
been  violated  or  some  gross  injustice  done 
by  the  arbitrators,  or  where  it  is  dearly  es- 
tablished that  fraud  has  crept  into  the  action 
of  the  arbitrators.  It  is  clearly  laid  down  in 
1  Am.  &  Eng.  Enc.  Law,  p.  706,  that  'all  rea- 
sonable presumptions  will  be  made  in  their 
aid  [that  is,  in  aid  of  awards]. .  No  intendment 
will  be  indulged  to  overturn  them,  but  every 
reasonable  intendment  allowed  to  uphold 
them.  To  warrant  a  court  In  reviewing  an 
award  upon  its  merits,  something  more  than 
error  in  the  decision  must  be  shown.'  In  our 
own  case  of  Cohen  v.  Habenicjiit,  14  Rich.  Eq. 
49,  Chancellor  Inglis  states  the  matter  tersely 
as  follows:  'Every  controversy  touching  civil 
rights  necessarily  involves  questions  both  of 
law  and  of  fact,  and  the  ordinary  tribunals 
are  not  so  organized  as  to  provide  for  deter- 
mining each  according  to  strict  rules  of  right 
Arbitration  is  a  method  for  settling  their  dis- 
putes which  parties  choose  to  substitute  for 
the  regular  tribunals.  By  submission  of  mat- 
ters In  controversy,  which  does  not  clearly 
provide  otherwise,  arbitrators  are  therefore 
invested  with  at  least  as  large  powers  of  in- 
vestigation and  determination  as  are  possess- 
ed by  the  tribunals  which  they  supplant 
But,  more  than  this,  the  very  purpose  in 
transferring  the  controversy  to  such  private 
forum  is  that  Its  fair  adjustment  may  not 
be  obstructed  or  trammeled  by  the  technical 
rules  of  legal  science;  that  consideration 
may  be  admitted  as  elements  both  in  the  mat- 
ter and  mode  of  composition  which  could 
not  find  access  to  the  Judgments  of  the  regu- 
lar courts.  The  aim  is  that  substantial  Jus- 
tice between  the  parties  may  be  effected. 
To  reach  this  result,  uncertainties  and  doubts 
of  law  are  to  be  solved  by  the  arbitrators,  and 
their  conclusions  herein  became  law  of  the 
parties  pro  hac  vice.  The  rigor  of  extreme 
rules  may  be  moderated  by  the  requirements 
of  fair  dealing  and  good  conscience.'  The 
written  submission  signed  by  the  parties 
having  a  controversy  gives  to  the  arbitra- 
tors Jurisdiction  to  determine  the  question  in 
controversy,  and  Jurisdiction  of  the  parties 
concerned;  and  much  latitude  is  given  to  the 
arbitrators  in  their  mode  of  procedure,  the 
kind  of  notice  they  may  give  of  the  hearings, 
and  the  form  in  which  the  award  may  be 
made.  It  is  unquestioned  that  if  a  hearing 
is  had  entirely  ex  pa4e  by  the  arbitrators,. 
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without  natlce  or  opportunity  to  the  other 
side  to  be  present,  such  an  award  should  be 
set  aside,  as  was  done  in  the  case  relied  on 
by  plaintiffs'  counsel,  decided  by  our  court 
of  appeals,  and  set  forth  hi  Shinnie  v.  Ck)il, 
1  McCord,  Eq.  475;  but  where  the  parties 
have  notice  of  a  hearing  and  opportunity  to 
be  heard,  and  are  present  and  make  no  ob- 
jection to  the  mode  of  procedure,  they  are 
deemed  to  waive  all  Irregularities  as  to  the 
procedure,  and  t)ie  award  Is  valid  and  bind- 
ing, unless  assailable  on  the  grounds  of 
fraud,  or,  in  some  cases,  of  mistake  such  as  is 
relievable  in  equity.  With  these  general  re- 
marks applicable  to  the  general  aspect  of  the 
case,  we  will  now  proceed  to  consider  the 
specific  questions  of  law  that  arise: 

"(a)  It  is  claimed  that  tiie  award  is  not 
valid,  for  that  the  same  was  reached  by  the 
arbitrators  exceeding  the  authority  given 
them  by  the  submission.  It  is  unquestioned 
that  if  the  arbitrators  exceed  the  submission 
the  award  may  be  avoided,  but,  as  found  by 
me  in  this  case,  as  a  matter  of  fact  the  arbi- 
trators did  not  exceed  the  submission  in  this 
case,  and  acted  fully  within  the  submission; 
and  I  BO  find  as  a  matter  of  law.  This 
award,  as  promulgated  by  the  arbitrators,  is 
contained  on  one  sheet  of  paper,  and  awards 
a  gross  sum  to  be  paid  by  the  defendant  to 
the  plaintiffs;  and  whilst  a  great  deal  of 
testimony  in  the  shape  of  documents  was 
placed  before  the  court,  as  to  the  process  by 
which  the  arbitrators  reached  that  award, 
that  final  award  is  the  document  to  be  con- 
sidered. It  is  stated  by  Mr.  Morse,  in  his 
excellent  work  on  Arbitration  (page  165), 
'that  the  process  by  which  arbitrators  came 
to  an  agreement  is  of  no  consequence,  and 
cannot  be  inquired  into  by  the  court,  neither 
be  made  a  basis  to  vacate  their  award.* 
This  quotation  seems  to  be  based  upon  rea- 
son and  good  sense,  but,  after  careful  exam- 
ination of  all  documents  and  proceedings 
showing  the  process  by  which  the  arbitrators 
reached  the  award  finally  promulgated,  I  find 
nothing  herein  to  invalidate  the  award. 

"(b)  As  a  matter  of  fact,  it  has  been  found 
that  the  plaintiffs  had  full  notice  of  the 
various  meetings  held  by  the  arbitrators,  and 
full  opportunity  to  attend;  but,  beyond  that, 
it  is  very  clear,  as  established  law,  that  all  ir- 
regularities as  to  the  mode  of  procedure  can 
be  waived.  See  Morse,  Arb.  pp.  116-118; 
Wats.  Arb.  •296.  It  is  well  settled  that,  un- 
less called  upon  to  do  so,  it  is  not  necessary 
for  the  validity  of  the  award  that  the  wit- 
nesses should  be  sworn  (see  Morse,  Arb.,  p. 
131);  and  in  fact  it  has  been  held  by  our 
own  court  In  the  case  of  State  v.  McCros- 
ky,  3  McCk)rd,  308,  that  arbitrators  have  no 
power  to  swear  witnesses,  and  that  witnesses 
sworn  before  arbitrators  could  not  be  In- 
dicted for  perjury,  because  the  arbitrators 
had  no  power  to  administer  the  oath.  In 
this  case,  though  the  plaintiffs  knew  that  the 
witnesses  examin'ed  were  not  being  sworn, 
they  proceeded  with  the  arbitration  without 
asking  that  they  should  be  sworn. 


"(c)  The  award  in  this  case  was  signed  by 
all  three  of  the  arbitrators.  The  submis- 
sion provided  that  the  award  of  any  two 
shall  be  final  and  binding  upon  the  parties.' 
Mr.  Brown,  the  umpire,  was  only  called  in  to 
verify  calculations;  and  it  is  insisted  that  he 
should  liave  reheard  the  witnesses,  and  not 
made  the  conclusions  without  rehearing  the 
witnesses.  The  plaintiffs  had  notice  and  op- 
portunity to  appear  before  him,  and  did  not 
appear  at  one  of  the  meetings  before  him; 
and  the  court  cannot  perceive  the  violation 
of  any  principle  of  law  by  the  conduct  of 
the  hearing  after  the  umpire  was  called  in. 
Our  own  supreme  court,  in  the  case  of  Finney 
V.  Miller,  1  Bailey,  81,  after  careful  consid- 
eration of  the  English  authorities  upon  the 
subject,  held  distinctly  that  where  the  ar- 
bitrators had  disagreed  upon  the  facts  the 
umpire  could  be  called  in,  and  that  he  could 
take  the  facts  already  found  by  the  arbi- 
trators, and  consider  the  disputed  questions, 
and  decide  them,  and  that  the  umpire  need 
not  hear  all  the  testimony  anew,  from  tlie 
mouths  of  the  witnesses,  unless  the  parties 
require  that  he  should  do  so.  This  case  is 
followed  in  the  case  of  Sharp  v.  Lipset,  2 
Bailey,  113,  and  the  general  principles  upon 
which  these  adjudications  are  based  are  sus- 
tained by  other  respectable  authorities,  such 
as  Graham  v.  Graham,  49  Am.  Dec.  559; 
Morse,  Arb.  p.  264;  Wats.  Awards,  ♦296: 
Kid,  Awards,  103.  And  the  court  concludes, 
as  a  matter  of  law,  based  upon  the  facts  al- 
ready found,  that  there  was  nothing  In  the^ 
conduct  of  the  arbitration,  either  in  omis- 
sion or  commission,  after  the  umpire  was 
brought  in,  that  violates  any  principle  of 
law  or  would  vitiate  tlie  award. 

"(d)  It  is  to  be  noticed  that  there  Is  noth- 
ing in  the  submission  providing  how  the 
award  shall  be  published  or  notified  to  the 
parties,  and,  this  being  the  case,  it  is  settled 
law  that  no  particular  form  or  kind  of  notice 
is  required.  Mr.  Morse,  in  his  work  already 
referred  to,  at  page  285,  says,  'Publication  of 
an  award  Is  necessary  only  where  the  submis- 
sion expressly  stipulated  that  it  shall  be  pub- 
lished or  notified  to  the  parties.*  There  Is  no 
question,  from  the  facts  already  found,  that 
the  plaintiffs  knew  that  the  award  had  been 
made,  and  that  a  copy  was  delivered  to  them, 
and  the  court  sees  no  grounds  to  set  aside  the 
award  because  of  any  nondelivery  or  non- 
publication  thereof.  It  is  satisfied  that 
everything  was  done  that  it  was  necessary  to 
do  to  bring  the  information  contained  in  the 
award  before  the  plaintiffs,  and  1  Am.  &  Eng. 
Enc.  Law,  704,  states  the  doctrine  as  fol- 
lows: *It  is  impossible  to  give  a  stated  rule 
by  which  to  determine  what  is  a  sufl^cient 
publication.  Anything  done  which  enables 
the  parties  to  receive  a  knowledge  of  its 
contents  may  be  called  a  publication.'  Cer- 
tainly the  plaintiffs  in  this  case  received 
knowledge  of  the  contents  of  this  award. 

"(e)  It  is  next  to  be  considered  what  is 
the  law  on  the  subject  of  setting  aside  an 
award  in  a  court  of  equity  on  the  grounds  or 
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mistake.  It  li  yery  certain  that  there  la 
quite  a  difference  In  tiie  idea  of  'mistake,'  as 
a  principle  upon  which  awards  can  be  va- 
catedf  and  the  idea. of  'mere  error  of  Judg- 
ment* on  the  part  of  the  arbitrators.  The 
doctrine  seems  to  be  well  stated  by  the  su- 
preme court  of  the  United  States  In  the  case 
of  Burchell  v.  Marsh,  17  How.  b50,  15  L.  Bd. 
09,  as  follows:  'Courts  should  be  careful  to 
avoid  a  wrong  use  of  the  word  "mistake," 
and,  lay  making  It  synonymous  with  mere 
error,  assume  to  themselves  an  arbitrary  pow- 
er over  awards.  The  same  result  would  fol- 
low If  the  court  should  treat  the  arbitrators 
as  guilty  of  corrupt  partiality  merely  because 
the  award  is  not  such  a  one  as  the  chan- 
cellor would  have  given.  We  are  all  too 
prone,  perhaps,  to  Impute  either  weakness 
of  Intellect  or  corrupt  motives  to  those  who 
differ  with  us  in  our  opinion.'  And  to  the 
same  effect  will  be  found  our  case  of  Mitchell 
V.  DeSchamps,  13  Rich.  Eq.  21.  See,  also, 
2  Story,  Eq.  Jur.  SS  1453-1456,  and  Pom. 
Eq.  Jur.  S  839.  In  not  a  single  item  brought 
before  the  court,  in  the  claim  that  the  award 
is  erroneous,  is  there  the  slightest  resem- 
blance to  what  is  called  'mistake'  in  equity. 
Every  item  which  has  been  claimed  to  amount 
to  a  mistake  rellevable  in  equity  was  con- 
sidered and  contested  before  the  arbitrators, 
and  passed  on  by  them;  and,  no  matter  how 
glaring  may  be  the  errors  in  the  results 
reached,  unless  such  results  are  tantamount 
to  fraud,  yet  they  are  the  results  of  the  court 
of  the  choosing  of  the  parties  in  this  matter, 
and  they  are  bound  by  them.  This  is  ap- 
plicable to  the  brick  item,  to  the  painting 
item,  to  the  Lombard  iron  bill,  and  to  the 
various  other  matters  claimed  as  mistakes 
committed  by  the  arbitrators.  It  may  be 
that  if  I  had  been  sitting  upon  the  board  of 
arbitrators  I  might  have  allowed  some  of 
the  Items  alsallowed  by  the  arbitrators;  but 
If  they,  as  they  seem  to  have  done,  gave 
their  honest  judgments  upon  these  matters, 
and  considered  all  of  these  matters,  as  they 
seem  to  have  done,  carefully,  and  have  ar- 
rived at  a  deliberate  conclusion,  I  can  see 
nothing  In  the  evidence  which  would  war- 
rant me,  in  the  exercise  of  the  equitable 
Jurisdiction  of  the  court,  to  set  aside  this 
award  on  the  ground  of  mistake. 

"<f)  Nor  can  the  court  find  any  legal 
ground,  arising  out  of  the  alleged  conduct 
of  McGarrell,  to  vacate  the  award.  It  has  al- 
ready been  shown,  as  matter  of  fact  that 
his  attending  on  the  meetings  of  the  board 
of  arbitrators  had  no  effect  upon  their  con- 
clusions, that  what  he  did  was  merely  min- 
isterial, and  that  each  of  the  arbitrators,  for 
himself,  verified  all  calculations  made  by  him, 
oefore  reaching  a  conclusion.  Besides  this, 
Mr.  Rounds  knew  that  McOarrell  was  pres- 
ent from  beginning  to  end,  and  though,  on 
one  occasion,  Mr.  Hagler  told  Rounds  that 
he  objected  to  McCarrell's  being  present, 
never  once  did  Rounds  raise  that  objection 
before  the  arbitrators;  and  now,  after  the 
result  has  been  reached.  It  seems  clear  to 
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the  court  that  any  objection  he  could  have 
made  on  that  score  is  waived  by  the  plaintiffs, 
with  full  knowledge  of  the  facts  before  them, 
and  it  is  so  held.  The  case  of  Small  v. 
Trickey,  66  Am.  Dec.  256,  is  a  well- 
considered  case  on  this  subject.  The  English 
doctrine  is  therein  stated  and  sustained  as 
follows:  *It  was  held  in  the  house  of  lords 
In  the  case  of  Drew  v.  Drew,  33  Eng.  Law 
&  Eq.  9,  that,  where  an  arbitrator  ex- 
amined witnesses  behind  the  back  of  one 
of  the  parties,  such  party  is  Justified  In  at 
once  abandoning  the  reference  and  applying 
to  a  Judge  to  rescind  the  submission;  but  if 
he  continue,  after  the  fact  came  to  his 
knowledge,  to  attend  the  subsequent  proceed- 
ings, this  will  be  a  waiver  of  the  irregu- 
larity, and  he  cannot  afterwards  set  aside 
the  award  on  that  ground.' 

"As  a  matter  of  law  and  fact,  it  is  held 
that  the  award  made  between  the  parties  in 
question  on  November  10,  1896,  by  J.  B. 
Storey,  Charles  B.  Allen,  and  T.  O.  Brown, 
is  valid  and  binding  on  the  parties.  Where- 
fore it  is  ordered,  adjudged,  and  decreed  that 
the  said  award  be,  and  the  same  is  hereby, 
confirmed,  and  that  the  complaint  in  this 
action  be  dismissed,  with  costs  to  be  paid  by 
the  plaintiffs. 

"W.  C.  Benet,  Presiding  Judge." 

The  plaintiffs  have  appealed  from  this  de- 
cree, and  set  forth  their  objections  thereto 
in  24  grounds  of  appeal.  I  may  remark,  be- 
fore setting  out  to  give  them  consideration, 
that  I  greatly  regret  that  I  cannot,  in  my 
view  of  what  is  due  to  the  parties  litigant, 
reproduce  the  testimony,  as  I  would  like  to 
do;  for  it  would  require,  to  do  so,  several 
hundred  pages.  This  testimony  is  both  ora) 
and  documentary.  The  former  is  not  so  ex- 
tended, but  the  latter  is  quite  voluminous,  in 
eluding  as  it  does  the  following:  The  plans 
and  specifications  of  the  architects  for  the 
original  cotton  mill  The  contract  for  exe- 
cuting the  said  plans  and  specifications.  The 
book  containing  sundry  calculations  of 
Rounds  &>  Hagler  in  reference  to  this  con- 
tract to  build  the  mill  under  the  plans  and 
specifications,  which  latter  expressly  provid- 
ed for  any  additions  or  alterations  of  the 
original  plan  and  specifications.  Testimony 
that  certain  alterations  were  made  in  the 
plan  of  the  building,  showing  that  where, 
under  the  original  plan,  a  part  of  the  build- 
ing was  to  be  one  story  in  height,  by  the  al- 
teration of  said  plan  all  of  the  building  was 
three  stories  in  height;  that  a  disagreement 
between  the  contractors  and  the  owners  of 
the  mill  led  to  an  arbitration,  which  was 
duly  provided  for  by  an  agreement  In  writing 
for  such  submission  to  two  arbitrators,  one 
to  be  chosen  by  Rounds  &  Hagler,  and  one 
by  the  Aiken  Manufacturing  Company,  with 
the  right  to  the  two  arbitrators  to  choose  an 
umpire;  that  in  the  submission  of  this  con- 
troversy it  was  expressly  provided  thai 
Rounds  &  Hagler  should  present  their  sched 
ule  of  measurement  as  contained  in  their 
books,  and  that  A.  H.  McCarrell,  for  the  Ai* 
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ken  Manufacturing  Company,  ihonld  preaent 
its  schedule  of  measurement  as  contained  In 
Its  books,  and  that  accordingly  these  sched* 
ules  of  measurements  of  each  party  were  pre- 
sented in  writing,  accompanied  by  their 
l)ooks,  respectively;  that  such  schedules  were 
entered  in  writing  on  the  opposite  sheets  of 
what  was  known  as  the  '*Yellow  Paper/' 
wherein  144  items  were  set  out;  that  the 
two  arbitrators  passed  upon  each  one  of 
these  144  items,  and  allowed  or  disallowed  or 
modified  the  same  said  144  items;  that  2 
items  were  passed  upon  by  Mr.  Brown,  an 
experienced  and  highly  respected  contractor 
for  brickwork,  as  the  umpire,  whose  judg- 
ment was  placed  in  writing,  signed  by  him- 
self. Settlement  sheets  of  the  arbitrators. 
The  memorandum  book  of  Bounds  &  Hagler. 
The  memorandum  made  by  Mr.  Barrett  for 
the  mill.  Calculations  by  Mr.  Estes  for  the 
mill.  The  original  award,  signed  by  the  two 
arbitrators  and  umpire,  dated  November  10, 
189a  Copy  thereof  on  tissue  paper  given  by 
Mr.  Allen  to  Bounds  Sc  Hagler  on  the  night 
of  November  9,  1896.  Also  copy  of  the  orig- 
inal award  served  upon  Bounds  &  Hagler  on 
November  14,  1896.  The  foregoing  list  of 
papers  are  embodied  in  the  "case  for  appeal.'' 
except  that  the  plans  and  specifications  for 
the  cotton-mill  building,  in  all  their  many  de- 
tails, are  not  reproduced  in  this  appeal, 
though  enough  is  introduced  in  the  "case"  to 
enable  this  court  to  understand  the  issues. 
After  the  award,  plaintiffs  brought  an  ac- 
tion to  annul  the  award.  I  have  spent  days 
in  my  endeavor  to  understand  the  differ- 
ences of  these  parties,  as  these  differences 
are  represented  by  the  documentary  evidence, 
together  with  the  explanations  thereof  by  the 
testimony  of  ihe  witnesses  on  each  side. 
And  I  shall  now,  as  briefly  as  may  be,  re- 
spond to  the  questions  raised  by  the  grounds 
of  appeal. 

I  will  consider  the  first  and  nineteenth 
grounds  of  appeal  together.  Here  the  appel- 
lants claim  that  the  arbitrators  and  umpire 
have,  in  their  award,  exceeded  the  power 
stipulated  for  their  exercise  in  the  articles 
of  submission.  Enough  of  the  contents  of 
this  paper  is  embodied  in  the  decree  of  Judge 
Benet  to  excuse  me  for  not  inserting  the 
same  at  this  point.  The  rery  terms  of  the 
plans  and  specifications  of  the  architect  for 
the  building  of  the  Aiken  Cotton  Mill  at 
Bath,  S.  C,  required  any  changes  in  the  plan 
of  that  building  to  be  governed  by  the  re- 
muneration the  builders,  Boimds  &  Hagler, 
received  for  their  work  and  material  in  build- 
ing the  original  mill.  In  the  contract  of 
Bounds  &  Hagler  the  gross  sum  of  $53,198 
is  contracted  for  by  them  in  payment  for  all 
their  work  and  the  materials  they  should  fur- 
nish in  building  the  mill  under  their  bid  in 
writing.  This  being  a  sum  in  gross,  how 
could  any  one  determine  what  any  particular 
price  of  the  work  or  material  in  said  mill 
building  would  cost?  To  determine  the  val- 
ue of  labor  or  material  was  only  necessary 
in  orAer  to  ascertain  the  value  of  similar 


labor  or  material  in  the  alterations  made  out- 
side of  the  original  mill  building.  These  ex- 
ceptions are  overruled. 

I  will  next  pass  upon  the  second*  third, 
fourth,  fifteenth,  sixteenth,  seventeenth,  and 
the  eighteenth  grounds  of  appeal,  relating  as 
they  do  to  kindred  subjects.  These  excep- 
tions are  as  follows:  "(2)  It  is  submitted  that 
the  award  is  null  and  void  because,  the  um- 
pire having  been  called  in  to  sit  with  the 
arbitrators  to  pass  upon  differences  existing 
between  them,  he  failed  to  have  the  plaintiffs 
before  him  at  such  hearing,  or  to  give  the 
plaintiffs  notice  of  the  time  of  such  hearing, 
so  that  they  might  have  had  an  opportunity 
to  be  heard;  and  his  honor,  the  drcnlt  Judge, 
erred  in  not  so  deciding.  (8)  It  Is  submitted 
that  the  award  Is  null  and  void  because  after 
the  arbitrators  had  called  in  the  umpire  to 
sit  with  them  to  pass  npon  the  number  of 
brick  estimated  by  the  plaintiffs  in  their  orig- 
inal bid,  as  necessary  for  the  wheel  pit. 
which  was  in  dispute  between  them,  such 
matters  could  only  be  passed  upon  by  calling 
and  examining  witnesses  before  the  board 
as  so  composed,  but  that  the  board,  in  disre- 
gard of  law  and  the  plaintiffs*  rights,  allowed 
such  disputed  matters  to  be  passed  upon  and 
decided  by  the  umpire  Upon  each  of  the  arbi- 
trators making  a  report  of  their  respective 
views  to  him;  and  his  honor,  the  drcnlt 
Judge,  erred  in  not  so  deciding.  (4)  Because 
the  award  was  reached  as  the  Judgment  of 
the  umpire  from  statements  made  to  him  by 
the  two  arbitrators;  that  the  same  was  not 
signed  by  the  umpire  when  declared  and  pub- 
lished, and  for  that  reason  it  i9  null  and  void, 
and  the  same  could  not  be  cured  by  the  um- 
pire subsequently  signing  the  same;  and  his 
honor,  the  circuit  Judge,  erred  in  not  so  de- 
ciding." "(15)  Because  his  honor,  the  circuit 
Judge,  erred  in  finding  that  the  arbitrators 
and  umpire  signed  the  award  on  November 
K),  1896,  for  it  plainly  appears  from  the  evi- 
dence that  the  award  was  signed  only  by  the 
arbitrators  on  that  day,  and  not  until  after 
it  had  been  announced  and  served  on  the 
plaintiffs  was  it  signed  by  the  umpire.  (16) 
Because  his  honor,  the  circuit  Judge,  erred 
in  finding  as  a  matter  of  fact  that  Round."! 
had  notice  of  the  night  meeting  at  which  the 
umpire.  Brown,  was  to  attend  to  pass  on  the 
number  of  brick  estimated  in  the  bid  for  the 
wheel  pit;  for  it  plainly  appears  by  the  tes- 
timony that  Rounds  had  no  notice  of  such 
meeting.  (17)  Because  his  honor,  the  drcnlt 
Judge,  erred  in  holding  that  because  Rounds 
appeared  before  the  umpire  after  he  had  reu- 
dered  liis  dedsion  concerning  the  number  of 
brick  estimated  to  be  placed  in  the  wheel 
pit,  and  did  not  then  object  to  such  finding 
of  the  umpire,  or  then  demand  that  he  should 
be  heard  upon  such  question,  he  had  thereby 
waived  his  right  to  be  notified  of  such  meet- 
ing. (IS)  Because  his  honor,  tlie  circuit 
Judge,  erred  in  holding  that  the  award  is 
good  if  signed  only  by  the  two  arbitrators: 
for,  It  is  submitted,  whll^  such  is  the  rule 
when  the  arbitratohi  themselves  agree,  yet 
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when  the  agreement  Is  brought  about  by  the 
dedaion  of  the  umpire,  as  in  this  ca3e,  (hen 
the  award  Is  not  valid  unless  signed  by  the 
umpire." 

(a)  I  agree  with  the  chrcuit  Judge  that  the 
testimony  of  C.  D.  Allen  is  convincing  that 
Rounds  &  Hagler  were  satiafled  that  Brown 
was  the  umpire,  and  that  he  would  sit  at  the 
time  he  did  with  the  arbitrators;  but,  even 
if  this  was  not  so.  Bounds  was  notified  that 
night  or  the  next  morning,  October  1^  1896, 
of  the  particular  decision  of  Brown  as  um- 
pire, and  that  he  never  communicated  any 
objection  to  the  finding,  and  that  he  after- 
wards was  present  with  the  arbitrators  when 
Brown,  the  umpire,  was  with  them,  at  which 
time  he  made  no  request  to  be  heard  by  him- 
self pr  through  his  witnesses.  It  is  admitted 
that  under  the  authority  of  the  case  of  Small 
V.  Courtney,  1  Brev.  205,  some  notice  of  the 
umpire's  being  present  to  hear  and  deter- 
mine any  of  the  issues  included  in  the 
submission  should  have  been  extended  to 
Rounds  or  Hagler.  I  am  satisfied  he  receiv- 
ed the  notice  of  the  hearing  by  the  umpire, 
and  that  it  was  his  own  fault  that  he  was 
not  present  It  is  significant  that  his  own 
arbitrator,  Allen,  who  was  afterwards  his 
own  witness,  stated  to  Brown,  the  umpire, 
upon  his  inquiring  as  to  where  Mr.  I^tmds 
was,  and  if  he  would  be.  present,  replied  In 
the  negative,  giving  as  his  reason  Brown's 
doubts  of  his  case. 

<b)  Full  testimony  had  been  offered  by 
Rounds  &  Hagler  to  the  dispute  as  to  928^- 
339  brick  or  650,000  brick.  This  little  book 
was  in  evidence.  But  the  walls  and  their 
thickness  were  disclosed  by  the  plans  and 
specifications,  as  well  as  practical  ocular 
demonstration.  An  allowance  of  21  brick  to 
the  cubic  foot  was  admitted.  The  two  ar- 
bitrators and  the  umpire  had  all  these  things 
before  them.  The  umpire  said  he  could 
demonstrate  by  calculations  that  928,339 
brick  were  used,  and  not  650,000.  This  last 
proposition  of  the  umpire,  while  on  the  wit- 
ness stand,  was  not  contradicted  by  the  plain- 
tiffs, so  far  as  requiring  him  to  actually  make 
the  calculation  as  he  claimed  he  could.  En- 
pertfl  generally  know  what  they  are  swearing 
to  in  matters  of  this  kind,  such  as  the  quan- 
tity of  brick  to  be  necessary  in  building 
walls  of  well-determined  dimensions.  I 
agree  with  the  circuit  Judge  in  this  matter, 
also. 

(c)  As  to  the  fourth  ground  of  appeal:  The 
cases  of  Finney  v.  Bailey,  1  Bailey,  81.  and 
Gibson  v.  Broadfoot,  3  Desaus.  534,  are  ample 
authority  for  the  conclusion  of  the  circuit 
Judge  on  this  point. 

(d)  It  was  a  question  of  fact  as  to  on  what 
date  the  umpire  actually  signed  the  award. 
There  was  some  testim/Duy  on  the  subject 
looking  to  an  uncertainty  as  to  whether  the 
umpire  signed  on  the  same  day  as  the  arbitra- 
tors;  that  is,  some  testimony  that  the  arbitrsr 
tors  signed  at  night,  on  November  9, 1896,  and 
that  the  umpire  signed  next  day  (Novem- 
ber 10,  1896),  in  their  presence.    By  the  spe- 


cial agreement  in  the  mbmissioUt  the  flndr 
ing  of  two  of  the  board  of  arbitration  was 
sufiSdent  Certainly  two  signed,  even  if  the 
9th  is  fixed,  but  all  three  on  the  10th,  if  that 
was  the  date  in  November,  1896.  What  dif- 
ference ought  it  to  make  if  the  umpire. 
Brown,  only  signed  the  award  on  November 
10th,  and  the  other  two  on  November  9th? 
Had  not  Brown,  the  umpire,  already  in  writ- 
ing signed  his  name  to  the  two  findings  he 
was  called  in  to  pass  on?  I  desire  my  re- 
sponse at  this  point  to  be  limited  to  the  facts 
in  proof  in  the  case  at  bar.  I  would  not  de- 
sire any  looseness  in  the  signing  of  awards 
generally  to  be  recognized  by  me.  The  cir- 
cuit Judge  was  right 

(e)  As  to  the  sixteenth  ground  of  appeal, 
I  have  already  indicated  my  opinion  that 
Rounds,  as  a  matter  of  fact,  had  notice  of  the 
night  meeting  at  which  the  umpire.  Brown, 
was  to  pass  on  the  question  of  928.000  brick 
or  650,000.    I  sustain  the  circuit  Judge. 

(0  1  conceive  that  this  the  eighteenth 
ground  of  appeal  is  not  well  taken,  for  the 
reaso^s  set  out  in  "d,"  and  it  is  overruled. 

I  will  next  pass  on  the  fifth  ground  of  ap- 
peal, which  is  as  follows:  "(5)  Because  it  ap- 
pears from  the  evidence  that  the  testimony  of 
all  the  witnesses  was  taken  without  having 
them  sworn,  and  for  that  reason  the  award 
is  rendered  null  and  void;  and  it  was  error 
in  his  honor,  the  circuit  Judge,  in  not  so  de- 
ciding." This  submission  to  arbitration  is 
under  no  statute  of  this  state,  nor  under  any 
order  of  court.  It  is  a  submission  under  the 
common  law.  In  2  Am.  &  £ng.  Enc.  Law  (2d 
B(t)  659,  it  is  stated:  "At  the  common  law 
an  arbitrator  has  no  power  to  administer  an 
oath  to  the  witnesses  who  are  brought  be- 
fore him.  But  the  administration  of  an  oath 
by  him  does  not  invalidate  the  proceedings." 
This  is  no  longer  an  open  question  in  this 
state.  State  v.  McCrosky,  3  McCord,  308, 
which  goes  to  the  full  length  to  which  the 
Encyclopaedia,  Just  above  quoted,  goes.  This 
ground  of  appeal  is  overruled. 

I  will  next  consider  in  one  group  the  sixth, 
seventh,  and  eighth  grounds  of  appeal:  ''(6) 
Because  it  appears  from  the  evidence  that 
through  a  mistake  and  oversight  the  plain- 
tiffs were  charged  with  928.339  brick,  as 
being  their  estimate,  as  contained  in  their 
CHriginal  bid  for  building  the  wheel  pit,  where- 
as it  appears  by  the  weight  of  the  evidence 
the  plaintiffs'  estimate  for  doing  such  work 
was  only  650,000  brick,  and  the  plaintiffs 
have  thereby  been  deprived  of  $2,783.39  in 
money  on  that  account  alone;  and  the  cir- 
cuit Judge  erred  in  not  so  deciding.  (7)  Be- 
cause it  appears  by  the  evidence  that  by  mis- 
take or  oversight  the  plaintiffs  were  not  al- 
lowed any  compensation  for  the  painting  on 
extra  work,  and  the  circuit  Judge  erred  in  not 
so  deciding.  (8)  Because  it  appears  from  the 
evidence  that  the  plaintiffs  furnished  iron 
for  the  extra  work  to  the  amount  of  $547.4^ 
and,  by  mistake  or  oversight  on  the  part  of 
the  arbitrators,  were  only  credited  with  $390; 
that  such  iron  was  worth  $547.43.  at  the  ratr 
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such  work  was  charged  for  In  the  original 
contract  And  it  further  appears  that  no 
amount  whatever  was  allowed  the  plaintiffs 
as  compensation  for  placing  and  putting  up 
such  extra  ironwork,  and  that  the  plaintiffs 
thereby  have  been  unjustly  deprived  of  a  con- 
siderable sum  of  money;  and  his  honor,  the 
circuit  judge,  erred  in  not  so  deciding." 

(a)  I  have  already  announced  my  full  con^ 
cession  with  the  finding  of  the  circuit  judge 
on  this  subject  It  has  always  seemed  to  me 
that  when  three  practical,  bright-minded 
brick  experts  join  in  an  agreement  of  this 
character,  it  is  entitled  to  great  weight  The 
sixth  exception  is  overruled. 

(b)  The  witnesses  who  were  arbitrators  tes- 
tified that  they  allowed  for  the  painting  by 
taking  the  wood  or  iron  work  when  painted, 
thereby  affording  full  compensation  for  the 
painting  as  an  iteuL  This  exception  is  over- 
ruled. 

(c)  So  far  as  concerns  the  Lombard  Iron 
Company's  account,  which  the  plaintiffs 
claimed  they  have  paid,  it  may  be  remarked 
that  this  account,  in  its  entirety,  was  cer- 
tainly before  the  arbitrators.  The  plaintiffs 
claimed  $547.43.  The  defendant  (respondent) 
claimed  that  only  $2G0  was  due.  After  hear- 
ing all  sides,  an  award  for  $390  was  made  to 
Rounds  &  Hagler.  In  2  Am.  &  Eng.  Enc. 
Law,  661,  it  is  said:  '*In  the  United  States  the 
arbitrator  is  not  bound  by  the  strict  rules 
of  law  as  to  the  admission  or  rejection  of 
evidence.  He  may  receive  the  evidence  of 
witnesses  who  are  legally  incompetent,  if  he 
thinks  proper."  That  great  liberality  is  al- 
lowed arbitrators  when  their  findings  of  law 
and  fact  are  canvassed  in  this  state,  see 
Mulder  v.  Cravat,  2  Bay.  370;  Mitchell  v. 
De  Schamps,  13  Rich.  Eq.  d.  This  excep- 
tion is  overruled. 

I  will  next  consider  the  ninth  ground, 
which  Is  as  follows:  "(9)  Because  It  appears 
from  the  evidence  that  the  plaintiffs  had 
paid  $35  apiece  for  the  three  ventilators  pla- 
ced, as  called  for  by  the  original  contract, 
and  that  they  had  paid  the  same  price  for 
the  ventilators  used  in  the  extra  work;  that 
under  the  terms  of  the  contract  they  were 
entitled  to  be  paid  for  the  extra  ventilators 
at  the  price  of  the  ventilators  used  under  the 
original  contract,  but  that  the  arbitrators, 
without  right,  reduced  the  price  of  the  ven- 
tilators put  up  under  the  original  contract  to 
$10  apiece,  and  they  also  without  right  fixed 
the  price  of  the  extra  ventilators  at  the  same 
price;  and  his  honor,  the  circuit  judge,  erred 
in  not  so  finding."  In  the  original  contract 
Rounds  &  Hagler  had  contracted  to  furnish 
two  Star  ventilators.  Instead  of  these,  they 
furnished  a  cheap  Imitation  of  the  Star  ven- 
tilators, only  30  inches  in  diameter,  while 
the  Star  ventilators  were  36  inches  in  diame- 
ter. Rounds  &  Hagler  wanted  fx>  charge  $35 
each  for  the  ventilators  furnished  by  them, 
when  their  own  witnesses  said  $10  was  a 
fair  price.  Under  the  submission,  it  was 
agreed  that  the  arbitrators  should  pass  upon 
any  omission  by  Rounds  &  Hagler.     This 


was  such  a  palpable  omission  that  the  award 
contained  only  an  allowance  for  $10  each  for 
these  ventilators.  This  exception  Is  over- 
ruled. 

I  will  next  consider  the  tenth  ground  of 
appeal,  which  is  as  follows:  "(10)  Because  it 
appears  from  the  evidence  that  the  plaintiffs 
were  allowed  for  building  the  wheel  pit  and 
tail  race  a  credit  of  $5,190.39,  and  charged 
back  for  the  same  items  $10,025.20,  thus 
wrongfully  causing  a  loss  to  the  plaintiffs  on 
this  item  of  $4,834.90,  whereas,  the  work  not 
being  omitted,  the  plaintiffs  should  have  <Hily 
been  charged  back  the  amount  which  they 
were  credited  for  the  same.  In  fact,  such 
items  were  not  extra  work  at  all,  and  should 
not  have  been  taken  in  account  by  the  arbi- 
trators; and  the  circuit  judge  erred  In  not 
so  deciding.'*  The  wheel  pit  and  tail  race,  in 
this  controversy,  have  certainly  occupied  an 
important  position.  In  respondents'  argu- 
ment, in  answer  to  this  exception,  they  say: 

"It  will  be  seen,  by  reading  this  exception, 
that  the  coimsel  who  prepared  it  based  his 
allegation  of  error  upon  the  idea  that  the 
work  out  of  which  these  charges  arose  was 
not  omitted  work.  That  statement  in  the 
exception  that  it  was  not  omitted  work  is  a 
most  violent  presumption;  for  the  fact  is,  as 
we  will  submit  under  the  testimony,  that 
that  is  exactly  the  category  in  which  it  is, 
and  that  the  arbitrators  so  found,  and  prop- 
erly found.  Let  us  look  to  the  yellow  paper. 
We  will  find  in  italics  the  decision  of  the 
arbitrators:  *It  Is  decided  that  Rounds  & 
Hagler  estimated  928,339  brick  in  Portland 
cement;  that  the  company  paid  them  $742 
for  the  tall-race  walls;  and  further  decided: 
Wheel  house  and  tail-race  wall,  as  built,  24,- 
715%  cubic  feet,  at  twenty-one  per  foot 
equaled  519,020  brick  in  Portland  cement' 
That  was  their  decision.  What  does  it 
mean?  That  in  the  contract  price,  for  the 
lump  sum  of  $53,198,  Rounds  &  Hagler  un- 
dertook to  put  in  the  wheel  house  and  its  ap- 
purtenances 928,339  brick,  and  that,  in  ac- 
cordance with  the  figures  set  forth  in  the 
Barrett  memorandum  and  bid,  Included  in 
that  $53,198  was  $74^  for  the  tail-race  walls. 
Let  the  court  if  they  wish  any  explanation 
of  that  matter  and  of  the  figures  contained 
therein,  look  to  the  explanation  of  Mr.  Estes 
•  •  •  and  his  testimony.  The  arbitrators 
then  decided  that  Rounds  &  Hagler,  for  the 
pay  which  they  received  in  that  lump  sum, 
contracted  to  put  In  928,339  brick  in  the 
wheel  house  and  wheel  pit,  and  to  build  the 
tail-race  walls  for  $742;  but  the  arbitrators 
decided,  as  will  be  seen  by  the  other  part  of 
the  decision,  that  the  value  of  what  was 
done,  namely,  the  wheel  house  and  tall-race 
wall,  as  built,  24,7151,4  cubic  feet,  at  twenty- 
one  per  foot,  equals  •519,020  brick  in  Portland 
cement,'  was  less  than  the  amount  of  brick- 
work which  they  contracted  tio  do,  and 
hence  the  difference  which  they  did  not  do 
was  omitted  work,  to  be  paid  for  at  the  price 
of  omitted  work.  Now  let  us  look  at  the  O. 
K.  statement,  and  see  the  price  at  which  they 
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stated  thlg  omitted  work.  They  gare  Bomida 
do  Hagler  credit  for  what?  A.  Tbey  thiiB  ex- 
press It:  The  wheel  house  and  tail-race  wall, 
as  built,  24,715^  cubic  feet,  at  twenty-one 
per  foot,  equals  519,020  brlcis  in  Portland  ce- 
ment at  $10,  equals  $5,190.20.'  That  is,  they 
gave  him  credit  for  the  wheel  house  and  tall- 
race  wall  as  built  Now,  then,  there  was 
more  work,  more  brick,  which  they  should 
have  put  in  those  same  structures,  and  hence 
they  charged  against  them  the  total  which 
they  had  contracted  to  build,  and  the  differ- 
ence between  which  they  did  build  and  what 
they  had  contracted  to  build  was  omitted 
work,  which  must  be  charged  against  them. 
What,  now,  do  they  charge  against  Rounds 
A  Elagier? 

It  is  decided  that  Rounds  &  Haglef 
based  their  bid  on  928.339  brick 
in  Portland  cement,  at  $10  eguaU  $  9,283  30 

Also,  that  for  tail  race,  as  per  orig- 
inal plan,  Messrs.  R.  &  H.  charged 
the  company 742  00 

$10,025  39 
"Hence,  if  we  deduct  from  $10,025.39, 
which  is  the  yUue  of  the  work  they  contract- 
ed to  do,  and  for  which  they  were  paid  in  the 
$53,198,  the  lump  price  for  the  contract,  the 
amount  $5,190.20,  whica  is  the  price  of  the 
wheel  house  and  tail-race  wall  as  built  there 
will  be  left  the  sum  of  $4,835.19,  not  $4,- 
834.99,  as  the  price  of  the  omitted  work, 
which,  under  the  submission  heretofore  call- 
ed to  the  attention  of  the  court  the  arbi- 
trators had  a  right  to  require  that  Rounds  & 
Hagler  should  pay.  In  this  connection  we 
desire  to  submit  to  the  court  the  following 
figures,  to  show  that  in  item  30  the  amount 
$9,283.39,  charged  by  the  arbitrators  against 
Rounds  &  Hagler,  is  not  excessive  or  too 
much.  If  the  court  will  look  at  the  bid  (Bar^ 
rett  memorandum),  it  will  see  that  the  fol- 
lowing figures  are  correct: 

They  bid  for  fonndation  work $  7,500  00 

For  wheel  house 8,472  00 

$15,972  00 
They    were    allowed    per    Barrett 
memorandum 17,100  00 

Excess  allowance $  1,128  00 

Add  to  this  the  amount  of  actual 
bid  for  wheel  house,  etc : .       8,472  00 

Total  which  contract  called  for  $  9,000  00 
But  arbitrators  only  charged  them 
with 9,283  39 

Difference  in  their  faror $     316  61" 

From  the  views  thus  presented,  it  would 
seem  that  the  circuit  Judge  had  committed 
no  error  as  here  pointed  out  and  the  excep- 
tion is  overruled. 

I  will  next  notice  the  eleventh,  twelfth, 
thirteenth,  and  fourteenth  grounds  of  ap- 
peal: **(11)  Because  it  appears  from  the  evi- 
•denoe  that  the  plaintiffs*  bid  upon  the  origi- 
nal work  was  upon  the  basis  of  the  follow- 
ing prices  for  brick,  namely:  Brick  laid  in 
lime  mortar,  per  thousand,  $9;  brick  laid  In 
Rosendale  cement  per  thousand,  $10;  brick 
laid  in  Portland  cement,  per  thousand,  $11.50, 


^and  the  arbitrators  were  therefore  bound  to 
allow  the  plaintiffs  the  same  prices  for  laying 
the  brick  hi  the  extra  work;  and  they  also 
erred  in  fixing  prices  of  the  brick  laid  In  mor- 
tar at  $8  per  thousand,  laid  in  Rosendale 
cement  at  $9  per  thousand,  and  laid  in  Port- 
land cement  at  $10  per  thousand,  for  such 
finding  was  arbitrary  and  without  any  evi- 
dence to  support  the  same;  and  the  circuit 
Judge  erred  in  not  so  finding.  <12)  Because 
it  appears  from  the  evidence  that  the  de- 
fendants did  not  object  to,  but  had  them- 
selves allowed,  $8.75  per  thousand  for  brick 
laid  in  lime  mortar,  and  $9.50  per  thousand 
for  brick  laid  in  Rosendale  cement  and  there- 
fore the  arbitrators  had  no  authority  to  re- 
duce said  amounts;  and  it  was  error  in  the 
circuit  Judge  in  not  so  deciding.  (13)  Be- 
cause it  appears  from  the  evidence  that  the 
arbitrators  have  reassessed  the  entire  brick- 
work in  the  defendant's  mill  as  valued  at  $8 
per  thousand  for  brick  laid  in  lime  mortar, 
$9  per  thousand  for  brick  laid  in  Rosendale 
cement,  and  $10  per  thousand  for  brick  laid 
in  Portland  cement  instead  of  at  $9,  $10,  and 
$11.50,  respectively,  and  have  thereby,  un- 
justly and  without  right  caused  the  plaintiffs 
a  loss  of  one  dollar  to  one  dollar  and  a  half 
on  every  thousand  of  brick  laid  in  said  mill. 
(14)  Because  it  appears  from  the  evidence, 
while  the  arbitrators  have  allowed  the  plain- 
tiffs the  price  of  $10  per  thousand  for  brick 
laid  in  Portland  cement  they  have  in  several 
instances,  as  appears  upon  the  O.  K.  account, 
charged  the  plaintiffs  $10.75  per  thousand  for 
brick  omitted  to  be  laid  in  Portland  cement 
thus  showing  that  the  arbitrators,  either 
through  mistake  or  partiality,  deprived  the 
plaintiffs  of  a  considerable  sum  of  money; 
and  his  honor,  the  circuit  Judge,  erred  in  not 
80  deciding." 

(a)  It  was  in  a  lump  sum  that  Rounds  & 
Hagler  made  their  bid,  $53,198.  They  now 
contend  that  such  bid  was  upon  the  basis  set 
out  in  the  exception.  This  Is  a  part  of  their 
testimony.  As  I  remarked  a  short  while  ago, 
under  the  decisions  of  this  state  great  liberal- 
ity is  allowed  arbitrators  in  reaching  their 
conclusions.  There  was  nothing  in  the  sub- 
mission which  would  compel  them  to  adopt 
Rounds  &  Hagler'8  views.  They  did  adopt 
their  views  in  a  vast  majority  of  the  144 
items  considered  by  them.  In  some  instances 
the  arbitrators  and  the  umpire  declined  to 
accept  their  suggestions.  I  cannot  say  they 
were  in  error.  The  matter  was  confided  to 
them  by  Rounds  &  Hagler.  Now  that  they 
have  lost  they  must  bear  themselves  with 
equanimity.    This  exception  is  overruled. 

(b)  The  arbitrators  were  not  bound  to  ac- 
cept the  suggestions  of  the  Aiken  Manufac- 
turing Company.  The  truth  is,  they  knew 
more  about  these  matters  than  did  the  de- 
fendant (respondent).  This  exception  is  over- 
ruled. 

(c)  As  to  the  thirteenth  exception,  I  may 
say  that  it  was  perfectly  competent  under 
the  terms  of  this  submission,  to  ascertain 
what  similiar  work  under  the  original  con- 
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tract  waa  worth,  so  as  to  apply  such  values 
to  the  same  kinds  of  work  under  the  alterar 
tlons  and  additions  which  were  made  to  the 
mill  building.    This  exception  Is  overruled. 

(d)  The  facts  do  not  bear  out  the  allega- 
tions made  in  the  fourteenth  exception,  and 
It  Is  overruled. 

I  will  next  consider  ground  of  appeal  14^ 
which  is  as  follows:  "(14^)  Because  the  cir- 
cuit Judge  found,  as  matter  of  fact,  'that 
whilst,  on  the  item  of  how  many  brick 
Bounds  &  Hagler's  bid  should  be  placed  In 
the  wheel  house  and  wheel  pit,  they  differed, 
yet  there  was  no  contrary  decisions  by  them; 
but  Allen  preferred  that  the  umpire  should  be 
called  In  to  verify  his  word,  as  the  umpire,  Mr. 
Brown,  was  very  familiar  with  brick  work.* 
In  such  finding  his  honor  erred,  for  It  plainly 
appears  from  the  evidence  that  the  umpire, 
Brown,  was  not  called  in  to  verify  Allen's 
work,  but,  to  the  contrary,  to  decide  the  dif- 
ferences between  the  arbitrators  concerning 
the  number  of  brick  which  should  be  char- 
ged against  the  plaintiffs  for  such  work."  I 
do  not  consider  that  the  phraseology  of  the 
circuit  judge  was  quite  as  happy  in  the  con- 
nection as  it  usually  Is,  but  nevertheless 
it  is  patent  that  he  is  referring  to  the  fact 
that  the  arbitrators  did  unite  in  calling  in 
Mr.  Brown  as  umpire,  though  it  was  prima- 
rily at  the  request  of  Mr.  Allen.  The  excep- 
tion is  overruled. 

I  will  now  pass  upon  the  twentieth  and 
twenty-first  grounds  of  appeal:  "(20)  Because 
it  appears  from  the  evidence  that  A.  H.  Mc- 
Garrell,  the  representative  of  the  defendant, 
was  In  constant  attendance  upon  the  arbitra- 
tors; that  he  sat  with  them  at  every  meet- 
mg  of  the  board,  in  the  absence  of  the  plain- 
tiffs as  well  as  when  they  were  present;  that 
he  was  constantly  called  by  the  arbitrators 
to  do  their  calculations,  and  ever  present  in 
their  consultations,  and  when  they  were  de- 
ciding differences  between  the  parties,  and 
was  really  the  clerk  of  the  board.  It  is  sub- 
mitted that  It  is  Improper  that  the  triors  of 
issues  between  contending  parties  should  be  so 
attended  by  one  of  the  parties,  in  'the  .absence 
of  the  other,  that  his  influence  in  making  the 
calculations  for  the  board  tends  to  bias  their 
Judgment  to  the  prejudice  of  the  other  party, 
and  in  this  case  did  so  Influence  the  board  of 
arbitrators,  and  under  such  circumstances  the 
said  McGarrell's  so  sitting  with  the  board  of 
arbitrators  was  improper,  and  rendered  the 
award  null  and  void;  and  It  was  error  in  the 
circuit  Judge  In  not  so  deciding.  (21)  Be- 
cause It  appears  that  the  red  lettering  and 
figures  on  the  O.  K.  statement  was  placed 
there  by  McCarrell  after  the  said  statement 
had  been  signed  by  the  arbitrators,  and  that 
the  same  was  the  work  of  said  McCarrell, 
and  not  of  the  arbitrators;  and  it  was  error 
in  the  circuit  Judge  in  not  so  deciding."  I 
cannot  regard  Mr.  McGarrell's  presence  with 
the  arbitrators  as  any  ground  for  setting  the 
award  aside.  Mr.  Rounds  was  Invited  to  be 
present  He  was  for  a  week  or  10  days. 
Then  his  other  business  called  him  away  to 


attend  to  It  Mr.  McCarrell  was  admittedly 
the  employ^  or  agent  of  the  Aiken  Manufac- 
turing Company.  His  presence  with  the  board 
was  stipulated  for  in  the  submission  for  at 
least  a  part  of  the  time.  No  harm  has  been 
pointed  out  fis  the  result  of  his  presence  be- 
fore the  board.  It  must  always  be  remem- 
bered that  he  was  the  representative  of  a 
deaf  and  dumb  creature,— a  corporation,— an 
artificial  person.  This  exception  is  overruled. 
I  do  not  admit  that  the  allegations  of  fact  set 
up  in  the  twenty-first  exception  are  well 
grounded.  Everything  was  regular.  The 
findings  were  those  of  arbitrators.  Let  this 
exception  be  overruled. 

I  will  next  consider  the  twenty-second, 
twenty-third,  and  twenty-fourth  exceptions: 
''(22)  The  circuit  judge  holds:  'Every  Item 
which  has  been  claimed  to  amount  to  a  mis- 
take rellevable  in  equity  was  considered  and 
contested  before  the  board  of  arbitrators,  and 
passed  on  by  them;  and,  no  matter  how  glar- 
ing there  may  be  errors  in  the  result  reached, 
unless  such  are  tantamount  to  fraud,  yet 
they  are  the  result  of  the  court  of  the  choos- 
ing of  the  parties  in  this  matter,  and  they  are 
bound  by  them/ in  such  finding  and  conclusion. 
It  is  submitted  that  the  circuit  judge  erred, 
for  a  glaring  or  gross  mistake  In  the  findings 
of  a  board  of  arbitrators  is  not  above  the 
law,  but  is  subject  to  the  Jurisdiction  of 
equity,  to  the  end  that  Justice  may  be  done. 
(23)  It  appears  from  the  evidence  that  the 
defendants  themselves  stated  the  account  be- 
tween themselves  and  plaintiffs,  by  which 
they  admitted  an  indebtedness  of  $2,219.39. 
and  to  that  extent  there  was  no  dispute  on 
the  part  of  the  defendants  of  the  plaintiffs* 
account;  and  it  was  therefore  error  in  the 
board  going  behind  such  admissions,  and 
reducing  the  defendants'  liability  to  an 
amount  less  than  what  they  admitted,  and  it 
was  error  in  the  circuit  Judge  in  not  so  de- 
ciding. (24)  It  is  admitted  that  no  such  ques- 
tion as  what  might  be  due  by  the  plaintiff 8> 
to  the  defendant  on  account  of  wood  or  lum- 
ber taken  away  by  A.  J.  Twiggs  was  submit- 
ted  to  the  arbitrators,  and  that  they  had  no 
authority  or  right  in  making  any  award  con- 
cerning the  same;  and  the  circuit  judge  erred 
in  not  so  deciding." 

(a)  The  circuit  Judge  did  not  intend  to  as- 
sert that  no  glaring  or  gross  mistake  in  the 
findings  of  a  board  of  arbitrators  is  above 
the  law;  ttiat  is,  beyond  the  jurisdiction  of  a 
court  of  equity  to  relieve  against  His  honor, 
the  circuit  judge,  had  before  him  the  case  of 
Aiken  v.  Bolan,  1  Brev.  289,  when  the  court 
said:  "The  court  (all  the  judges  present  ex- 
cept Grimke)  said  all  rewards  are  enUtied 
to  great  favor  and  Indulgence,  and  ought  not 
to  be  too  rigidly  examined  and  constraed: 
that  it  was  made  a  mode  of  deciding  contro- 
versies which  ought  not  to  be  discouraged.  an(> 
therefore  the  courts  had  never  set  aside 
awards,  except  for  misbehavior  of  arbitra- 
tors, as  on  account  of  gross  partiality,  col- 
lusion, or  fraud,  or  else  on  account  ot  some 
mistake  which  arbitrators  may  fall  into  with- 
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out  design,  by  which  their  award  is  made  to 
operate  in  a  way  they  did  not  intend,  or  for 
some  mistake  apparent  on  the  award.  '*What 
he  meant  to  express  was  the  spirit  of  Aiken  r. 
Bolan,  supra.  He  was  not  in  error.  The  cir- 
cuit Judge  had  before  him  the  case  of  Mul- 
der V.  Cravat,  2  Bay,  372. 

(b)  If  the  arbitrators  were  clothed,  as  they 
were,  under  the  submission,  to  do  substan- 
tial justice  to  the  plaintiff  and  defendant 
in  regard  to  the  transaction  inrolyed  in  the 
labor  and  material  furnished  by  the  appel- 
lants to  the  respondent  in  the  construction 
of  the  cotton  mill  and  its  ways,  and  among 
those  transactions  the  board  of  arbitrators 
found  that  the  respondent,  under  a  mistake 
of  fact,  had  been  willing  to  concede  to  the 
appellants  more  than  they  were  entitled  to 
receive,  it  was  in  the  power  of  said  board 
to  adjust  these  matters  as  required  by  truth, 
right,  and  justice.  See,  also,  Cohen  v.  Habe- 
nicht,  14  Rich.  Bq.  31.  This  exception  is 
overruled. 

(c)  Lastiy,  as  to  the  twenty-fourth  excep- 
tion, wherein  the  appellants  suggest  that  the 
four  cords  of  wood  belonging  to  the  AUcen 
Manufacturing  Company,  and  which  were 
given  by  the  appellants  to  one  Mr.  Twiggs, 
and  which  four  cords  of  wood  were  valued 
at  $10,  were  not  included  in  the  submission, 
and  therefore  the  board  of  arbitrators  were 
in  error  in  c(Hi8ldering  and  disposing  of  the 
same:  First  I  may  say,  if  this  had  been  er- 
ror, it  would  not  have  Invalidated  the  award, 
except  as  to  the  $10  itself.  Mitchell  v.  De 
Schamps,  13  Rich.  Eq.  23,  24,  where  the  court 
sustained  the  award,  but,  as  $426.50  in  Con- 
federate money  had  not  been  Included  in  the 
award,  the  court  referred  it  to  the  commis- 
sioners to  ascertain  and  report  its  value. 
Second.  I  remark  that  it  was  no  mistake 
In  the  Ixiard  of  arbitrators  to  Include  it. 
This  four  cords  of  wood  was  part  of  the  ma- 
terial paid  for  by  the  respondent  to  the  ap- 
pellants as  material  in  constructing  the  mill 
house.  Having  been  paid  for  by  the  respond- 
ent, the  appellants  had  no  right  to  dispose  of 
it  Having  done  so,  they  should  respond  to 
the  respondent  for  the  $10,  Its  value.  This 
ground  of  appeal  is  dismissed.  It  is  the 
judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  affirmed. 
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KEMMIS. 

(Supreme  Court  of  Soath  Osrolina.    Aug.  7, 

1000.) 

GAlfING--CrrT    ORDINANCB-INTBRPRBTATION 
— 8BNTBNCB. 

1.  GreeDTiUe  City  Charter  (19  St  at  Large, 
p.  109)  authorized  the  city  council  to  malke  all 
ordinances  necessary  for  the  welfare  of  said 
city,  and  for  the  peace  and  good  government 
thereof,  and  to  Impoee  fines  and  penalties  for 
the  viola tion  of  sucn  ordinances.  The  city  coun- 
cil passed  an  ordinance  prohibiting  any  person 
from  permitting  his  indosnre,  p!ace,  or  honse 
to  be  used  as  a  place  for  gaming  with  cards  for 
money  or  other  stalLe«  and  imposing  a  fine  and 


imprisonment  as  penalty  for  its  yiolation.  Held, 
that  such  ordinance  was  not  in  conflict  with 
O.  St  I  391,  making  it  a  penal  offense  to  play 
in  public  places,  or  to  keep  any  tayem,  storey 
public  house,  or  house  used  as  a  place  for  gam- 
mg,  but  was  a  valid  exercise  of  the  city's  char- 
ter power. 

2.  A  furnished  room  in  a  hotel,  which  defend- 
ant rented  and  occupied,  and  permitted  others 
to  use  to  play  cards  for  money  in,  was  his 
*'place,"  within  a  city  ordinance  forbidding  any 
one  to  permit  his  inclosure,  place,  or  house  to 
be  used  as  a  place  for  gaming  with  cards  for 
money  or  other  stake. 

3.  Where  the  sentence  imposed  for  violation 
of  a  city  ordinance  is  within  the  limits  of  the 
ordinance  and  the  city  charter,  no  error  of  law 
is  committed:  the  severity  of  the  sentence, 
within  those  limits,  being  discretionary  with  the 
trial  court. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;    R.  C.  Watts,  Judge. 

Roy  Kemmis  was  convicted,  under  an  or- 
dinance of  the  city  of  Greenville,  of  permit- 
ting his  place  to  be  used  as  a  place  for 
gaming,  and  he  appeals.    Affirmed. 

The  following  are  the  grounds  of  defend- 
ant's appeal:  ''(1)  That  his  honor  erred  in 
confirming  the  decision  of  the  mayor  in 
finding  the  defendant  guilty,  when  there 
was  no  testimony  to  show  that  the  alleged 
gaming  took  place  in  a  house,  place,  or  in- 
closure belonging  to  defendant,  or  in  a  place 
used  for  gaming,  or  that  there  was  any 
evidence  of  any  gaming  on  the  day  of  ar- 
rest when  defendant  bad  no  notice  of  the 
charge  that  gaming  bad  taken  place  on 
another  day.  (2)  His  honor  erred  in  con^ 
firming  the  finding  of  the  mayor  in  finding 
the  defendant  guilty  of  keeping  a  gaming 
house,  when  the  testimony,  even  if  compe- 
tent showed  no  more  than  that  defendant 
had  engaged  in  a  single  game  of  cards, 
which  did  not  constitute  the  offense  charged. 
(3)  His  honor  erred  in  confirming  the  judg- 
ment of  the  mayor,  when  he  should  have 
held  that  the  maximum  fine  allowed  by  or- 
dinance was  in  this  case  excessive  and  un- 
just (4)  His  honor  erred  in  confirming 
the  decision  and  judgment  of  the  mayor, 
when  he  should  have  held  that  as  defend- 
ant was  not  guilty  of  the  charge  under  the 
laws  of  South  Carolina,  which  laws  have 
defined  gaming  houses,  and  defendant  not 
being  the  keeper  of  a  public  house  as  defined 
by  the  said  laws  of  the  state,  defendant 
could  not  be  guilty  under  an  ordinance 
which  enlarges  the  offense  beyond  the  limit 
set  by  the  legislature.  (5)  Because  his  honor 
erred  in  holding  that  the  city  ordinance  un- 
der which  the  defendant  was  convicted  was 
constitutional  and  valid,  and  that  the  mayor 
had  jurisdiction  of  an  offense  created  by 
said  ordinance,  when  his  honor  should  have 
held  that  the  ordinance  was  void,  inopera- 
tive, and  unconstitutional,  and  the  mayor 
had  no  jurisdiction  of  the  offense  created 
thereby;  and  his  honor  should  have  held 
that  when  the  law  of  gaming  is  defined,  and 
the  punishment  prescribed,  by  the  laws  of 
the  state,  a  municipal  corporation  is  not 
Authorized  to  suppress  any  gaminir  not  pro- 
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hibited  by  said  state  laws,  but  it  is  confined 
to  the  use  of  such  means  as  may  be  within 
its  power  to  enforce  within  Its  limits  the 
law  as  defined  and  specifically  laid  down  by 
the  legislature." 

W.  G.  Sirrine,  for  appellant  B.  A.  Mor- 
gan, for  respondent. 

McIVER,  0.  J.  The  defendant  was  tried 
and  convicted  before  the  mayor's  court  for 
the  city  of  Greenville  for  a  violation  of  one 
of  the  ordinances  of  said  city,  and  sentenced 
to  pay  a  fine  of  $50,  or  be  imprisoned  for  the 
term  of  30  days.  He  paid  the  fine  under 
protest,  and  gave  notice  of  appeal  to  the 
circuit  court,— upon  what  grounds  does  not 
appear  in  the  "case."  That  appeal  was 
heard  by  his  honor.  Judge  Watts,  who  pass- 
ed the  following  order  dismissing  the  ap- 
peal: 'The  above-stated  case  came  up  be- 
fore me  for  hearing  upon  appeal  from  the 
mayor's  court  of  the  city  of  Greenville  upon 
exceptions  stated,  matter  written  and  oral;  the 
oral  being  as  to  matters  Jurisdictional.  Up- 
on hearing  said  case  upon  said  appeal,  and 
after  the  argument  of  appellant's  counsel, 
it  is  ordered  that  the  exceptions  or  grounds 
of  appeal  be  overruled,  the  appeal  dismissed, 
and  the,  judgment  of  the  court  below  con- 
firmed." From  this  order  the  defendant  has 
appealed  to  this  court  upon  the  several 
grounds  set  out  in  the  record,  which  will  be 
incorporated  by  the  reporter  in  his  report 
of  this  case.  So  far  as  these  grounds  raise 
any  question  of  fact,  they  may  be  passed  by 
with  the  simple  remark  that  this  court  has 
no  Jurisdiction  to  review  decisions  of  ques- 
tions of  fact  in  such  a  case  as  this.  We  do 
not,  therefore,  propose  to  consider  these 
grounds  seriatim,  but  will  confine  our  at- 
tention to  the  questions  discussed  in  the 
argument  of  counsel  for  appellant. 

The  first  point  made  is  thus  stated  in  the 
argument  for  appellant:  'The  ordinance  is 
unconstitutional  and  invalid  because  it  en- 
larges the  offense  of  keeping  a  gaming  house 
as  already  defined  by  the  law  of  the  state." 
The  first  remark  we  have  to  make  in  regard 
to  this  point  is  that  it  seems  to  have  been 
made  under  a  misapprehension  of  the  true 
nature  of  the  case.  It  assumes  that  the  of- 
fense with  which  appellant  was  charged,  and 
of  which  he  was  convicted,  was  ''keeping  a 
gaming  house,"  whereas  the  "case"  shows 
that  'the  charge  upon  which  defendant  was 
tried  was  permitting  his  place,  house,  or  room 
to  be  used  as  a  place  for  gaming  with  cards 
for  money  or  other  stakes,"  in  violation  of 
one  of  the  ordinances  of  the  city,  set  out 
in  the  "case,"  the  terms  of  which  will  here- 
inafter be  more  particularly  referred  to.  And 
the  mayor,  in  his  return,  which  is  set  out  in 
the  "case,"  states  the  offense  charged  in  the 
same  language.  The  mayor  nowhere  says 
what  he  is  quoted  by  counsel  for  appellant 
as  saying,— that  the  charge  was  "for  keeping 
a  gambling  house."  So  that  the  first  point 
made  by  appellant  cannot,  for  this  reason, 
be  nistained.    Bnt  as  we  understand  from 


the  argument  that  the  real  ground  taken  by 
appellant  Is  that  Inasmuch  as  the  state  has, 
by  section  381  of  the  criminal  statutes,  un- 
dertaken to  legislate  upon  the  subject  of 
gaming,  and  after  making  it  a  penal  offense 
for  any  person  to  play  "at  any  tavern,  inn, 
store  for  the  retailing  of  spirituous  liquors,  or 
in  any  house  used  as  a  place  for  gaming,  or  In 
any  barn,  kitchen,  stable,  or  other  outhouse, 
or  in  any  street,  highway,  open  wood,  race- 
field,  or  open  place,  at  any  game  or  games 
with  cards  or  dice,"  etc,  and  making  it  the 
duty  of  any  trial  Justice  (now  magistrate)  to 
prosecute  such  offenders,  also  made  it  his  duty 
to  prosecute  "the  keeper  or  keepers  of  tav- 
erns, inns,  stores  for  the  retailing  of  spiritu- 
ous liquors,  public  places,  or  house  used  as  a 
place  for  gaming  or  other  public  house,"  and 
declared  "that  every  person  so  keeping  such 
tavern,  inn,  retail  store,  public  house,  or  house 
used  as  a  place  for  gaming,  or  such  other  pub- 
lic house,"  shall,  upon  conviction,  be  Impris- 
oned, etc.,  showing  that  the  offenses  thus  de- 
nounced must  be  committed  in  some  public 
place,  it  is  not  competent  for  the  municipal 
corporation  of  the  city  of  Greenville  to  pass  an 
ordinance  going  beyond  this,  and  making  It  a 
penal  offense  for  a  person  to  permit  his  pri- 
vate room  in  the  city  of  Greenville  to  be  used 
as  a  place  for  gaming.  In  the  first  place, 
it  may  Imb  questioned  whether  the  statute  re- 
ferred to  is  confined  to  those  who  have  done 
any  of  the  acts  therein  forbidden  In  a  public 
place.  Certainly  the  acts  denounced  as  crim- 
inal offenses  in  the  succeeding  section  (392), 
are  not  confined  to  those  done  In  some  pub- 
lic place.  But,  waiving  this,  we  think  that, 
even  if  the  criminal  statutes  referred  to  can 
be  so  construed  as  to  relate  only  to  acts  done 
in  some  public  place,  stlU  there  Is  no  reason 
why  this  alone  can  be  regarded  as  sufiident 
to  prevent  the  municipal  corporation  of  the 
city  of  Greenville  from  passing  the  ordinance 
under  which  appellant  has  been  convicted. 
It  is  quite  true  that  a  municipal  corporation 
derives  all  of  Its  powers  from  its  diarter, 
and  can  exercise  no  power  which  Is  not  there- 
in granted,  either  expressly  or  by  necessary 
Implication.  But  by  the  act  to  charter  the 
city  of  Greenville  (Acts  1885;  19  St  at  Large, 
109)  the  city  council  of  Greenville  is  express- 
ly vested  with  full  power  and  authority  to 
pass  all  such  ordinances  "as  shall  appear  to 
them  necessary  and  requisite  for  the  security, 
welfare  and  convenience  of  said  city,  for  pre- 
serving health,  life  and  property  therein,  and 
securing  the  peace  and  good  government  of 
the  same,  and  may  fix  and  impose  fines  and 
penalties  for  the  violation  thereof:  provided, 
nevertheless,  that  *  *  *  no  fine  shall  ex- 
ceed the  sum  of  fifty  dollars,  or  imprisonment 
extend  for  a  period  longer  than  thirty  days, 
or  either,  or  both,  for  the  same  offense."  In 
pursuance  of  this  authority  the  dty  council 
passed  the  ordinance  here  In  question,  enti- 
tled "An  ordinance  to  prevent  the  pemldous 
practice  of,  and  engaging  In,  gaming  f<Hr  m<»- 
ey  within  the  city  of  Greenville,  8.  C,"  one 
of  the  provisions  of  which  Is  that  "it  shall 
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noft  be  lawful  for  any  person  or  persons  to 
•  ♦  ♦  permit  his,  her  or  their  endosnre 
or  place  or  house  to  be  used  as  a  place  for 
gaming  with  cards  •  •  •  for  money  or 
other  stake";  and  the  punishment  to  be  Im- 
posed for  such  offense  is  a  fine  not  exceeding 
$50,  or  imprisonment  for  not  more  than  30 
days. 

It  was  admitted  at  the  trial  that  the  room 
In  which  the  offense  was  alleged  to  have  been 
committed  was  occupied  by  the  defendant; 
it  being  a  furnished  room  In  the  building 
known  as  the  "Central  Hotel,"  rented  by 
defendant.  There  was  testimony  tending  to 
show  that  when  the  sergeant  of  police  entered 
the  room  he  found  the  defendant  sitting  at 
the  head  of  tha  table,  on  which  there  were 
three  packs  of  cards,  and  a  pack  of  poker 
chips  near  the  defendant  and  in  a  bureau 
drawer  the  sergeant  found  a  quantity  of  pok- 
er chips.  On  the  right  of  the  defendant  two 
other  persons  were  sitting,  one  of  whom  had 
money  in  his  hands.  There  was  also  testi- 
mony that  on  a  previous  occasion  persons 
were  seen  playing  cards  in  that  room,  for 
money,  in  the  presence  of  the  defendant  The 
contention  on  the  part  of  the  appellant  is 
that  this  was  a  private  room  occupied  by 
defendant  and  that,  inasmuch  as  the  law- 
making power  of  the  state  had  not  seen  fit 
to  make  It  a  criminal  offense  for  a  person 
to  permit  his  private  room  to  be  used  as  a 
place  for  gaming  with  cards  for  money,  the 
city  council  had  no  authority  to  do  so.  Grant- 
ing, for  the  sake  of  argument  only,  that  the 
legislature  has  not  seen  fit  to  make  it  a  crim- 
inal offense  for  a  person  to  permit  his  room 
in  a  building  formerly  used  as  a  hotel,  which 
he  rents  and  occupies,  to  be  used  as  a  place 
for  gaming  with  cards,  we  see  no  reason 
whatever  why  that  should  operate  as  a  prohi- 
bition to  the  city  council  from  passing  su(*h 
an  ordinance  as  that  here  in  question.  Com- 
mon experience  shows  that  city  corporations 
find  it  necessary,  for  the  peace  and  good  or- 
der of  the  city,  to  forbid  the  doing  of  many 
acts,  under  penalty,  as  to  which  the  legisla- 
ture has  not  found  it  necessary  to  legislate. 
The  ordinance  is  certainly  not  in  conflict  with 
any  act  of  the  legislature.  The  state  legis- 
lation upon  the  subject,  even  if  construed  as 
contended  for  by  appellant  and  the  munici- 
pal legislation  here  in  question,  can  both 
stand  together,  and  there  is  no  conflict  what- 
ever. The  utmost  that  can  be  said  is  that  the 
municipal  corporation,  under  the  authority 
vested  in  it  by  its  charter,  has  seen  flt  to 
make  an  act  done  within  the  corporate  limits 
a  criminal  offense,  which  the  legislature  has 
not  seen  flt  to  constitute  such  an  offense. 
Indeed,  it  is  well  settled  in  this  state,  at  least 
that  the  same  act  may  be  made  an  offense 
both  against  the  state  and  the  municipal 
law.  As  that  great  Jurist,  Judge  Cooley,  ex- 
presses it  in  his  work  on  Constitutional  Lim- 
itations, at  page  199  of  the  second  edition: 
"Indeed,  the  same  act  may  constitute  an  of- 
fense both  against  the  state  and  the  munici- 
pal corporation,  and  both  may  punish  it  with- 


out violation  of  any  constitutional  principle.** 
And  in  a  note  he  says,  "Such  is  the  dear 
weight  of  authority,  though  the  decisions  are 
not  uniform,*'  and  proceeds  to  dte  the  cases. 
In  one  of  the  cases  which  he  dtes  (Rogers 
V.  Jones,  1  Wend.  261),  we  find  the  follow- 
ing language,  which  is  so  appropriate  to  the 
case  in  hand  that  we  quote  it:  "If  the  legis- 
lature have  passed  a  law  regulating  as  to 
certain  things  in  a  dty,  I  apprehend  the  cor- 
poration are  not  thereby  restricted  from  mak- 
ing further  regulations.*' .  To  the  authorities 
cited  by  this  distinguished  author  we  may 
add  the  case  of  Cross  v.  North  Carolina,  132 
U.  S.  132,  10  Sup.  Ct.  47,  33  L.  Ed.  287,  es- 
pecially at  page  139,  132  U.  S.,  page  49,  10 
Sup.  Ct,  and  page  290,  33  L  Ed.,  decided 
since  Judge  Cooley  wrote.  This  doctrine  has 
been  expressly  recognized  and  approved  In 
this  state  (see  State  v.  Williams,  11  S.  C.  288, 
and  the  cases  therein  cited),  and  has  again 
been  approved  in  the  comparatively  recent 
case  of  City  Council  v.  O'Donnell,  29  S.  C. 
36a  369,  7  S.  E.  528,  529,  1  L.  R.  A.  636,  637. 
If  this  be  so,  then  it  is  clear  that  even  though 
the  legislature  may  have  passed  a  statute  In 
reference  to  the  offense  against  the  state  of 
gaming,  the  municipal  corporation  of  Green-  ■ 
ville  is  not  thereby  restricted  from  making 
further  regulations  upon  the  same  subject, 
which,  of  course,  have  no  operation  except 
within  the  corporate  limits  of  Greenville. 
See,  also,  the  cases  of  CUty  Council  v.  Heisem- 
brlttie,  2  McMul.  233.  and  City  Council  v. 
Ahems,  4  Strob.  241.  The  case  of  Heise 
T.  Town  Conndl,  6  Rich.  Law,  404,  cited  by 
counsel  for  appellant,  has  no  application  to 
this  case.  There  the  case  turned  upon  the 
fact  that  the  town  council  had  no  power,  un- 
der its  charter,  to  impose  a  forfeiture  as  a 
penalty  for  a  violation  of  its  ordinances. 
Here,. however,  the  city  council  of  Greenville 
are  expressly  Invested  by  Its  charter  with  the 
power  to  pass  such  ordinances  as  shall  ap- 
pear to  them  necessary  for  securing  the  peace 
and  good  government  of  the  said  city;  and, 
if  we  were  at  liberty  to  Inquire  into  the  pro- 
priety of  the  means  which  they  saw  flt  to 
adopt  to  suppress  the  pernicious  vice  of  gam- 
ing, we  would  be  inclined  to  agree  with  them 
that  in  order  to  effect  the  laudable  purpose 
a  very  eflacient  means  would  be  that  which 
they  adopted,  for  if  persons  who  rent  fur- 
nished rooms  for  lodging  in  a  city  like  Green- 
ville are  permitted,  with  impunity,  to  use 
their  rooms  as  places  for  gaming,  the  vice 
would  flourish,  even  if  every  public  gaming 
house  in  the  city  were  entirely  suppressed. 
We  are  satisfled,  therefore^  that  appellant's 
first  position  cannot  be  sustained. 

The  second  point  made  by  counsel  for  ap- 
pellant is  thus  stated  in  his  argument:  "Even 
if  the  ordinance  is  valid,  the  defendant  is  not 
guilty  of  the  offense  charged."  This  point 
as  developed  by  the  argument  seems  to  rest 
first  upon  the  theory  that  the  charge  made 
against  defendant  was  "keeping  a  gambling 
house,*'  which,  as  we  have  shown  above,  was 
not  the  charge  made  against  the  defendant 
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and  therefore  more  need  not  be  said  bm  to 
that  The  real  ground,  however,  upon  which 
this  second  point  made  by  appellant  aeema 
to  rest  is  that  the  room  which  it  is  alleged 
the  defendant  permitted  other  persons  to  use 
as  a  place  for  gaming  was  neither  his  **in- 
cloeure/'  nor  **place."  nor  "house/*  and,  as 
the  ordinance  used  those  terms  in  describing 
the  offense  denounced,  he  could  not  legally 
be  convicted.  This  is  quite  technical,  but 
still  defendant  has  a  right  to  make  the  point 
and  it  must  be  considered.  But  the  question 
is  whether  the  point  is  well  taken.  We  do 
not  think  so,  for  two  reasons:  (1)  The  room 
which  defendant  rented  and  occupied  was  cer- 
tainly his  "place*'  as  long  as  he  continued 
to  occupy  it.  He  could  lawfully  forbid  any 
person  who  was  objectionable  to  him  from 
entering  his  room  or  "place"  of  abode.  Even 
his  landlord  had  no  right  to  enter  upon  it 
without  the  consent  of  the  tenant  except  un- 
der circumstances  not  necessary  to  be  stated 
here.  It  was  his  castle,  as  much  as  the  poor 
man's  hut  in  the  wilderness.  But  (2)  we 
have  very  high  authority  for  saying  that  the 
room  was  his  "house."  See  2  Bish.  Cr.  Law, 
n  107,  108.  And  as  was  said  by  O'Neall,  J., 
in  State  v.  McDowell,  Dud.,  at  page  347,  in 
speaking  of  bawdy  houses:  "Without  con- 
cert between  defendants  occupying  different 
rooms  for  purposes  of  prostitution  in  a  lodg- 
ing house,  the  olTenses  are  Just  as  distinct 
as  when  they  occupy  different  houses;  for, 
in  the  case  supposed,  each  room  is  a  bawdy 
house  and  its  Inmate  the  keeper."  The  sec- 
ond point  cannot,  therefore,  be  sustained. 

The  third  and  last  point  made  is  that  the 
fine  Imposed  "was  excessive  and  unjust"  It 
certainly  was  within  the  limits  prescribed 
both  by  the  charter  and  the  ordinance,  and 
therefore  there  was  no  error  of  law  in  impos- 
ing a  fine  within  those  limits.  This  being  so, 
the  amount  of  the  fine  was  a  matter  exclusive- 
ly within  the  discretion  of  the  mayor,  and  in 
his  return  he  gives  a  very  good  reason  for 
going  to  the  limit  of  the  law  in  this  instance, 
as  he  had  found  that  the  imposition  of  a 
smaller  fine  had  proved  to  be  inefilcacious  in 
suppressing  the  evil  The  judgment  of  this 
court  is  that  the  order  or  judgment  of  the 
chrcuit  court  be  affirmed. 
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(Supreme  Court  of  South  Oarolina.    Aug.  7» 

1900.) 

MORTGAGBS— FORECLOSURK-PLAINTIPP  NOT 
OWNER— ANSWER— DEFENSE— SUFFICIENCY. 
The  complaint  in  foreclosure  did  not  al- 
lege plaintiff's  ownership  of  the  note  and  mort- 
gage. Defendant's  answer  admitted  all  the  al- 
legations of  the  complaint,  except  the  one  that 
the  amount  claimed  was  due  to  plaintiff,  and 
further  alleged  that  she  made  a  note  and  mort- 
gage to  the  firm  of  A.  &  C;  that  subse- 
quently such  firm  dissolved,  C.  taking  the  as- 
sets to  wind  up;  that  thereafter  A.  obtained  a 
receiver  for  the  firm  on  the  ground  that  C.  was 
wasting  the  assets;  that  defendant's  mortgage 
to  the  firm  was  transferred  to  plaintiff  after  | 


the  appointment  of  the  receiver,  though  the  as- 
signment was  antedated;  that  such  transfer  to 
plaintiff  was  fraudulent;  that  defendant,  in  ig- 
norance of  the  truth,  gave  plaintiff  the  note 
and  mortgage  in  suit  in  renewal  of  those  foi^ 
merly  given  to  the  firm;  and  that  plaintiff  was 
not  the  ovrner  of  the  note  and  mortgage  in  suit, 
nor  of  the  ones  of  which  these  were  a  renewal. 
Plaintiff  demurred  to  the  answer  for  failure  to 
state  a  defense.  Defendant  received  leave  to 
amend  by  setting  np  a  demand  by  the  receiver 
for  payment  of  the  amount  of  the  mortgage  to 

A.  &  C,  and  that  the  note  and  mortgage  in 
suit  were  void  for  want  of  consideration.  Held, 
that  the  leave  to  amend  was  harmless,  since 
the  answer  alleged  facts  which  constituted  the 
defense  of  failure  of  consideration,  and  de- 
nied the  material  fact  of  plaintiff's  ownership 
of  the  note  and  mortgage  sued  on. 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;  R.  C.  Watts.  Judge. 
Action  by  8.  J.  Duckworth  against  Jane 

B.  McKinney.  From  an  order  allowing  de- 
fendant to  amend,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  report  of  the  master: 
"Pursuant  to  the  order  of  the  court,  I  held 
a  reference  in  this  cause  and  took  testimony. 
a  copy  of  which  is  appended  hereto.  This  is 
a  suit  brought  by  the  plaintiff  to  foreclose 
a  note  and  mortgage.  The  allegations  usual 
in  a  case  of  this  kind  are  found  in  the  com- 
plaint The  defendant  answered  the  com- 
plaint, and  the  plaintiff  demurred  to  the  an- 
swer, except  the  first  paragraph  thereof.  At 
the  trial  the  defendant  asked  leave  to  amend 
her  answer.  For  convenience  I  will  consider 
the  demurrer  and  the  motion  to  amend  to- 
gether. Ought  the  demurrer  to  be  sustain- 
ed? The  plaintiff  contends  that  defendant 
in  her  answer  has  admitted  all  the  allega- 
tions of  the  complaint,  and  that  the  only  de- 
fense which  she  has  attempted  to  set  up  is 
an  irrelevant  one,  namely,  that  somebody 
else  is  interested,  and  should  have  been 
made  a  party;  and  then,  as  to  the  amend- 
ment of  the  answer,  plaintiff  contends  that 
it  cannot  be  allowed,  in  that  it  cornea  too 
late  and  is  not  in  the  proper  form,  that  it 
should  bo  before  answer  and  by  afiSdavit, 
and  that  to  allow  it  would  be  substantially 
to  change  the  defense.  Defendant  contends 
that  demurrer  should  not  be  sustained;  that 
the  plaintiff  has  no  right  to  the  money,  and 
that  the  answer  is  therefore  not  demurrable; 
that,  even  if  it  is  demurrable,  it  can  be 
amended;  that  the  amendment  is  within 
the  power  and  discretion  of  the  court;  and 
that  the  amendment  proposed  does  not  ma- 
terially change  the  defense.  I  should  have 
stated  that  the  plaintiff  contends  that  the 
defendant  in  her  answer  admits  all  the  al- 
legations of  the  complaint  except  one,  and 
that  she  denies  that  in  the  very  words  of  the 
complaint,  which  is  bad  pleading  and  cannot 
be  allowed.  I  agree  with  the  plaintiff  that 
the  defendant  has  admitted  all  the  allega- 
tions of  the  complaint,  and  I  sustain  his  con- 
tention that  it  is  not  allowable  to  deny  the 
allegations  of  the  complaint  In  the  very 
words  thereof,— that  that  is  what  the  law 
books  call  a  'negative  pregnant,'  and  is  not 
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good  pleading.  So  far  as  I  can  see,  the  only 
defense  which  the  defendant  really  puts  np 
In  her  first  answer  is  that  another  person 
Is  interested  in  the  proceedings,  and  she  does 
not  even  ask  that  this  third  person  be  made 
a  party.  It  seems  to  me  that  the  defense 
set  up  is  irrelevant  and  frivolous.  Even  if 
what  the  defendant  contends  for  is  true, 
what  difference  does  it  make,  to  her?  Who 
constituted  her  the  protector  and  guardian 
of  Tennent?  Nor  do  I  think  the  answer 
can  be  amended  as  requested.  It  would 
change  substantially  the  entire  defense. 
Surely  to  allow  the  defendant  to  plead  fail- 
ure of  consideration  would  be  a .  radical 
change  of  the  defense.  I  find,  as  conclu- 
sions of  law,  that  the  motion  to  amend  the 
answer  should  be  disallowed,  the  demurrer 
sustained,  and  the  answer,  except  the  first 
paragraph  thereof,  stricken  out,  and  that  the 
plaintiff  should  have  judgment  against  the 
defendant  for  the  sum  of  $940.88,  and  a 
foreclosure  of  the  premises  mentioned  In  the 
complaint" 

To  the  above  report  of  the  master  the  de- 
fendant filed  the  following  exceptions: 

"(1)  Because  it  was  error  on  the  part  of 
the  said  master  to  hold  that  the  first  para- 
graph of  the  defendant's  answer  is  In  form 
a  negative  pregnant,  and  therefore  should 
be  disregarded.  It  is  respectfully  submitted 
that  the  said  paragraph  is  a  specific  denial, 
and  should  not  be  disregarded.  (2)  Because 
the  said  master  erred  in  sustaining  the  de- 
murrer to  the  defendant's  answer,  and  in 
holding  the  same  to  be  frivolous  and  irrele- 
vant. It  is  respectfully  submitted  that  the 
allegations  of  the  answer  make  a  valid  de- 
fense of  failure  of  consideration.  (3)  Be- 
cause it  was  an  abuse  of  discretion  on  the 
part  of  the  said  master  to  refuse  to  allow  the 
said  defendant  to  amend  the  said  answer, 
and  in  holding  that  the  said  proposed  amend- 
ment would  substantially  change  the  de- 
fense. It  is  respectfully  submitted  that  the 
proposed  amendment  did  not  change  sub- 
stantially the  defense,  but  tended  to  make 
more  definite  and  certain  the  specific  de- 
fense relied  on,  to  wit.  failure  of  considera- 
tion. (4)  Because  the  said  master  misun- 
derstood and  misconstrued  the  whole  scope 
of  the  defendant's  answer,  in  holding  and 
stating  that  the  'defendant  contends  that 
the  demurrer  should  not  be  sustained,  that 
the  plaintiff  has  no  right  to  the  money,  and 
that  the  answer  is  therefore  not  demurrable, 
and,  even  if  It  is  demurrable,  it  can  be 
amended.'  It  is  respectfully  submitted  that 
the  defendant's  attorneys  took  no  such  posi- 
tion, but  took  the  position  that  the  answer 
in  effect  showed  that  the  sole  consideration 
for  the  mortgage  sued  on  was  that  the  old 
mortgage  would  be  canceled;  that  the  old 
mortgage  had  not  been  canceled,  but  that  Ten- 
nent. the  receiver,  was  threatening  to  sue 
this  defendant,  by  order  of  the  court  of  com- 
mon pleas,  to  foreclose  said  old  mortgage; 
and  that  therefore  there  had  been  a  failure 
of  consideration  for  the  mortgage  sued  on 


in  this  action.  (5)  Because  the  said  master 
erred  in  holding  that  plaintiff  should  have 
Judgment  against  the  defendant  for  the  sum 
of  $340.83  and  a  foreclosure  of  the  premises 
mentioned  in  the  complaint.  (6)  Because 
the  said  master  erred  in  not  considering  the 
testimony  taken  by  him,  and  reporting  to 
the  court  his  conclusions  of  law  and  fact 
therefrom." 

The  case  was  argued  before  Judge  Watts 
upon  the  exceptions  to  the  master's  report 
and  all  the  papers  and  proceedings  in  the 
cause,  and  Judge  Watts  passed  the  follow- 
ing order: 

"This  case  came  before  me  upon  excep- 
tions to  the  master's  report  I  hold  that 
the  master  was  in  error  in  holding  that  the 
defendant's  answer  put  In  issue  none  of 
the  allegations  of  the  complaint  and  the  ex- 
ception to  such  holding  by  the  master  is 
sustained.  I  hold  that  the  special  matter 
set  forth  does  not,  by  itself,  constitute  a  de- 
fense, and  should  have  been  stricken  out  on 
demurrer;  but  It  was  error  on  the  part  of 
the  master  to  refuse  to  allow  the  defendant 
so  to  amend  her  answer  as  to  set  up  the 
defense  of  want  of  consideration.  Defend- 
ant should  be  allowed  to  deny  that  the 
plaintiff  is  the  owner  and  holder  of  the  mort- 
gage sued  on.  It  is  therefore,  on  motion  of 
defendant's  attorneys,  ordered  that  the  ex- 
ceptions to  the  master's  report,  as  indicated 
above,  be  sustained;  that  the  cause  be  re- 
manded to  Walter  L.  Miller,  Esq.,  master, 
to  take  testimony  and  decide  all  questions 
of  law  and  fact  involved  in  said  cause, 
and  that  he  report  his  findings  to  this  court; 
that  the  defendant  be,  and  she  is  hereby, 
allowed  20  days  from  the  rising  of  this 
coui't  in  which  to  amend  her  answer  as  in- 
dicated above." 

The  following  are  the  exceptions  of  the 
plaintiff  to  the  order  of  Judge  Watts: 

"(1)  Because  his  honor  erred  in  holding 
that  the  master  erred  In  holding  that  de- 
fendant's answer  put  in  issue  none  of  the  al- 
legations of  the  complaint  when  the  first 
paragraph  of  defendant's  answer  is  in  these 
words:  That  the  defendant  admits  all  the 
allegations  of  the  complaint  except  so  much 
of  paragraph  5  as  alleges  the  whole  sum  of 
said  note  and  mortgage  is  now  due  and  ow- 
ing to  the  plaintiff,  which  she  dalles,'— said 
answer  being  an  express  admission  of  the 
complaint  being  true,  except  as  to  the 
amount,  which,  being  denied  by  a  negative 
pregnant  was  no  denial  at  all.  (2)  Because 
his  honor  erred  in  holding  that  the  master 
was  in  error  in  refusing  leave  to  the  defend- 
ant to  so  amend  her  answer  as  to  plead 
want  of  consideration,  it  being  respectfully 
insisted  that  the  master  was  right  for  three 
reasons,  viz.:  (a)  That  want  of  considera- 
tion can  never  be  pleaded  to  a  sealed  in- 
strument, (b)  That  it  was  proper  to  refuse 
to  allow  the  amendment  during  the  trial, 
(c)  Because  the  master  properly  held  that  it 
would  change  substantially  the  defonse  set 
up  by  the  defendant    (3)  Because  the  pie- 
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siding  judge  erred  1b  holding  that  the  de- 
fendant should  be  allowed  to  deny  that  the 
plaintiff  was  the  legal  owner  dnd  holder  of 
the  mortgage,  the  defendant  haying  admit- 
ted by  her  answer  the  title  of  the  plaintiff 
to  the  papers  sued  on.  (4)  Because  his  hon- 
or erred  in  remanding  the  case  to  the  master 
to  take  the  testimony  and  report  all  issues 
of  law  and  fact,  the  master  having  already 
taken  the  testimony  as  if  the  answer  had 
been  amended,  and  there  being  nothing  for 
the  court  to  do  but  to  consider  the  case  as 
it  was  and  render  judgment  (5)  Because  it 
is  respectfully  submitted  that  the  master 
was  right  in  holding  the  first  paragraph  of 
defendant's  answer  to  be  a  negative  preg- 
nant, and  in  reporting  in  favor  of  the  plain- 
tiff, and  it  was  error  in  the  presiding  judge  to 
set  aside  said  report;  the  answer  raising 
no  relevant  issues.  (6)  Because  the  motion 
to  amend  the  answer,  as  m9.de  before  the 
master,  being  to  amend  so  as  to  set  up  the 
defense  that  some  third  person  was  claim- 
ing the  debt,  and  said  claim  not  being  made 
as  provided  in  section  143  of  the  Code  of 
Civil  Procedure,  the  master  was  right  In  re- 
fusing to  allow  the  amendment,  and  the 
presiding  judge  was  in  error  in  reversing  the 
master's  report  on  that  point" 

Wm.  N.  Graydon,  for  appellant.  F.  B. 
Gary  and  M.  P.  De  Bruhl,  for  respondent 

McIVER,  G.  J.  This  was  an  action  to  fore- 
close a  mortgage  of  real  estate  given  to  se- 
cure the  payment  of  a  promissory  note  exe- 
cuted by  defendant  to  the  plaintiff.  The  al- 
legations of  the  complaint  were  in  the  usual 
form  appropriate  to  such  an  action,  except 
that  there  was  no  allegation  that  the  plain- 
tiff was  the  owner  and  holder  of  the  note 
and  mortgage.  The  defendant  answered,  in 
the  first  paragraph  saying:  **Tbat  the  de- 
fendant admits  all  the  allegations  of  the 
complaint,  except  so  much  of  the  paragraph  5 
as  alleges  the  whole  sum  of  said  note  and 
mortgage  is  now  due  and  owing  to  the  plain- 
tiff, which  she  denies."  In  the  other  para- 
graphs of  her  answer  she  makes  substantial- 
ly the  following  allegations:  (2)  On  the  3d 
of  February,  1806,  she  gave  a  note  and  mort- 
gage to  the  firm  of  Allen  &  Cooley,  and.  that 
upon  the  dissolution  of  said  firm  her  said  note 
and  mortgage  were  turned  over  to  D.  K. 
Cooley,  one  of  the  members  of  said  firm,  for 
the  purpose  of  paying  the  debts  of  said  firm 
of  Allen  &  Cooley.  (3)  That  some  time  dur- 
ing the  month  of  February,  1898,  B.  B.  Allen, 
the  other  member  of  the  firm  of  Allen  & 
Cooley,  commenced  an  action  against  said  D. 
K.  Cooley  and  T.  D.  Cooley,  alleging,  among 
other  things,  that  D.  K.  Cooley  had  fraudu- 
lently transferred  a  large  part  of  the  assets  of 
Allen  &  Cooley,  which  had  been  turned  over 
to  him  in  order  that  he  might  pay  the  debts  of 
said  firm,  and  was  wasting  and  squandering 
said  assets,  and  asking  that  a  receiver  be 
appointed  to  take  charge  of  said  assets.  (4) 
That  a  receiver  was  appointed,  and  D.  K. 
Cooley  was  required  to  turn  over  the  assets 


to  such  receiver.  (5)  That  the  said  D.  K. 
Cooley  transferred  defendant's  note  and  mort- 
gage to  Allen  &  Cooley,  mentioned  herein, 
after  the  order  appointing  the  receiver  was 
granted,  although  the  assignment  thereof  was 
antedated.  (6)  That  the  defendant  in  ig- 
norance of  the  foregoing  facts,  and  being 
then  under  the  belief  that  the  plaintiff  was 
the  owner  of  the  note  and  mortgage  previous- 
ly given  by  her  to  Allen  &  Cooley,  gave  the 
note  and  mortgage  in  suit  to  plaintiff  in  re- 
newal of  the  former  one  to  Allen  &  Cooley. 
(7)  That  the  transfer  of  the  note  and  mort- 
gage, given  by  defendant  to  Allen  &  Cooley, 
to  the  plaintiff,  was  fraudulent,  and  made 
for  the  purpose  of  evading  the  order  of  the 
court  above  referred  to;  that  there  was  no 
consideration  given  by  the  plaintiff;  and  that 
he  took  the  same  well  knowing  the  purpose 
of  the  transfer,  and  that  his  demand  on  the 
defendant  for  the  note  and  mortgage  sued  on 
in  this  case  was  a  part  of  the  scheme  to  put 
the  assets  of  Allen  &  Cooley  beyond  the 
reach  of  the  court  The  eighth  paragraph  of 
the  answer  is  in  the  following  language: 
"That  the  defendant  is  informed  and  belieTes 
that  the  plaintiff  is  not  the  owner  of  the  note 
and  mortgage  sued  on  in  this  action,  nor  wab 
he  the  owner  of  the  note  and  mortgage  alleg- 
ed to  have  been  assigned  to  him  by  the  said 
D.  K.  Cooley,  and  for  which  these  now  in  suit 
were  given,  and  that  the  said  defendant 
[obviously  a  misprint  for  plaintiff]  has  no 
right  to  bring  this  action." 

The  case  was  referred  to  the  master  *to 
hear  and  decide  all  issues  of  law  and  fact" 
At  the  reference  the  counsel  for  plaintiff 
interposed  a  demurrer  to  the  answer,  except 
the  first  paragraph  thereof,  on  the  ground 
that  it  failed  to  state  facts  sufiScient  to  con- 
stitute a  defense,  in  this:  that  said  answer 
shows  on  its  face  that  the  defendant  admits 
all  the  allegations  of  the  complaint,  and  sets 
up  an  afl^rmative  defense  which  Is  irrelevant 
to  the  issues  raised  by  the  complaint,  and 
also  that  the  answer  fails  to  state  that  any 
other  person  has  made  or  is  making  any  claim 
against  her  for  the  same  debt,  which  allega- 
tion is  absolutely  necessary  in  a  case  of  this 
kind.  The  master  stated  that  he  would  pass 
upon  the  demurrer  at  a  later  stage  of  the 
case,  and  would  allow  testimony  to  be  in- 
troduced, subject  of  course,  to  his  action  on 
the  demurrer.  Counsel  for  defendant  then 
moved  to  amend  the  answer  by  stating  that 
after  the  execution  of  the  note  and  mortgage 
in  suit  the  defendant  received  notice  from 
W.  C.  Tennent  receiver,  of  the  order  of  the 
court  above  referred  to,  and  demanding  pay- 
ment to  him,  as  receiver,  of  the  money  due  by 
the  defendant  on  the  note  and  mortgage  to 
Allen  &  Cooley,  and  that  the  note  and  mort- 
gage in  suit  were  without  consideration  and 
void.  The  master  said  that  he  would  allow 
the  amendment  for  *'the  present,"  but  that 
if  he  saw  fit  to  disallow  it  afterwards,  be 
would  do  so,  and  that  he  would  allow  testi- 
mony to  be  introduced  in  support  of  the  al- 
legations  in  the  answer   as  amended,   but 
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that,  if  be  finally  determined  to  disallow  the 
amendment,  he  would  strike  oat  any  testi- 
mony that  would  not  have  been  received  if 
the  answer  had  not  been  amended.  The 
master  then  proceeded  to  take  the  testimony 
as  set  out  in  the  ''case,"  which  tended  to 
sustain  the  allegations  contained  in  the  an- 
swer which  were  demurred  to.  The  master 
made  his  report,  in  which  he  sustained  the 
plaintifTs  demurrer  to  the  answer,  and  refused 
the  motion  to  amend,  and,  holding  that  there 
was  no  denial  of  the  allegations  of  the  com- 
plaint, rendered  judgment  as  prayed  for  there- 
in in  favor  of  the  plaintiff.  A  copy  of  this 
report  should  be  incorporated  by  the  reporter 
in  his  report  of  the  case.  To  this  report  the 
defendant  filed  exceptions,  and  the  case  was 
heard  by  his  honor.  Judge  Watts,  upon  the 
report  and  exceptions  thereto,  who  rendered 
judgment  sustaining  some  of  the  exceptions, 
and  remanded  the  case  to  master  to  hear 
and  decide  all  questions  of  law  and  fact  in 
the  case,  allowing  the  defendant  20  days  to 
amend  her  answer  so  as  to  set  up  the  defense 
of  want  of  consideration.  From  this  judg- 
ment the  plaintiff  appeals  upon  the  several 
grounds  stated  in  the  record.  Let  the  de- 
cree of  the  circuit  judge  and  the  exceptions 
thereto  be  also  embraced  in  the  report  of 
this  case  by  the  reporter. 

It  seems  to  us  that  the  scope  and  effect  of 
the  answer  as  originally  filed  has  been  whol- 
ly misconceived.  While  it  may  be  true  that 
the  first  paragraph  of  the  answer  presents 
a  negative  pregnant,  amounting  to  no  denial 
at  all,  inasmuch  as  the  form  in  which  it  Is 
presented  may  be  regarded  as  admitting  that 
there  is  something  due  on  the  note  and  mort- 
gage sued  on  (1  Enc.  PI.  &  Prac.  796;  Cur- 
now  V.  Insurance  Co.,  46  S.  C.  93,  94,  24  S. 
E.  76,  77),  yet,  under  the  view  which  we  take 
of  this  case,  this  matter  becomes  immaterial. 
It  seems  to  us  that  the  other  paragraphs  ot 
the  answer,  properly  construed,  set  up  at 
least  three  defenses:  (1)  Fraud  in  obtain- 
ing the  note  and  mortgage  sued  on;  (2)  fail- 
ure of  consideration;  and  (3)  a  denial  that 
the  plaintiff  is  the  owner  and  holder  of  the 
note  and  mortgage  upon  which  he  bases  his 
action.  If  the  facts  alleged  in  the  second, 
third,  fourth,  fifth,  sixth,  and  seventh  para- 
graphs of  the  answer  be  true  (and  they  must 
be  taken  to  be  so  on  demurrer),  then  it  is 
clear  that  a  case  of  fraud  on  the  part  of  the 
plaintiff  in  obtaining  the  assignment  of  the 
mortgage  given  by  defendant  to  Allen  &  Cool- 
ey,  and  also  in  obtaining  the  note  and  mort- 
gage sued  on,  is  presented,  which  should  de- 
feat plaintifTs  right  to  a  recovery  in  this 
action.  If  the  facts  there  alleged  be  true, 
especially  those  stated  in  the  sixth  para- 
graph of  the  answer,  taken  in  connection 
with  the  other  allegations,  then  the  defense 
of  want  of  consideration  or  of  failure  of  con- 
sideration (and  in  this  case  it  matters  not 
which)  is  certainly  presented;  for  if  the  note 
and  mortgage  sued  on  were  given  in  con- 
sideration of  the  payment  and  satisfaction  of 
Uie  note  and  mortgage  to  Allen  &  Cooley, 


and  this  last-mentioned  note  and  mortgage 
have  not  been  paid  and  extinguished  (as  they 
nave  not  been,  if  the  other  facts  alleged  in 
the  answer  be  true),  then  certainly  there  was 
want  of  consideration,  or  at  least  failure  of 
consideration,  for  the  note  and  mortgage 
sued  upon.  The  contention  on  the  part  of 
the  appellant  that  while  failure  of  consid- 
eration of  an  obligation  under  seal  may  be 
set  up  as  a  defense  to  an  action  on  such 
an  instrument,  yet  want  of  consideration 
cannot,  as  the  seal  imports  a  consideration, 
avail  the  appellant  in  this  case,  for  two  rea- 
sons: (1)  Because  the  note,  which  consti- 
tutes the  substratum  of  plaintiff's  action  was 
not  an  instrument  under  seal,  the  allegation 
in  the  complaint  being  that  the  note  sued 
on  is  a  "promissory  note";  and  if  the  note 
was  without  consideration,  then  there  was  no 
debt,  and  if  no  debt,  then  there  could  be  no 
valid  mortgage.  (2)  Because  the  defense  was 
really  a  failure,  rather  than  a  want,  of  con- 
sideration; for  if  the  transaction  between  the 
plaintiff  and  the  defendant  was,  as  it  is  al- 
leged in  the  answer  to  have  been,  then  It 
amounted  to  this:  that  the  plaintiff  agreed 
that,  if  the  defendant  would  give  him  the 
note  and  mortgage  sued  on,  ha  would,  in 
consideration  thereof,  pay  and  extinguish  her 
note  and  mortgage  to  Allen  &  Cooley,  and 
this  he  not  only  has  not  done,  but  cannot  do, 
xi.  the  allegations  in  the  answer  be  true,  and 
thus  the  consideration  upon  which  he  obtain- 
ed the  note  and  mortgage  sued  on  has  failed. 
The  allegations  in  the  eighth  paragraph  of 
the  answer  were  clearly  sufficient  to  raise  the 
issue  as  to  whether  the  plaintiff  was  the 
owner  and  holder  of  the  mortgage  sued  on, 
which  was  certainly  a  material  Issue  in  the 
case.  It  seems  to  us,  therefore,  that  the  mas- 
ter erred  in  sustaining  the  demurrer  to  all 
the  paragraphs  of  the  answer  except  the  first, 
as  those  paragraphs  of  the  answer  did  set 
up  the  defenses  above  indicated,  and,  if  not 
clearly  and  sufBclently  set  up,  then  the  plain- 
tiff*s  remedy  was  by  motion  to  make  the  an- 
swer more  definite.  It  is  true  that  the  an- 
swer does  not  set  up  in  so  many  words  that 
there  was  a  ''want  of  consideration"  for  the 
note  sued  on,  or  that  there  was  a  "failure 
of  consideration";  but  it  does  set  up  facts 
which  go  to  sustain  such  a  defense,  and 
that  is  sufficient.  The  view  taken  by  the  mas- 
ter, as  well  as  by  appellant,  that  the  defend- 
ant, by  her  answer,  attempted  to  set  up  as 
a  defense  that  the  debt  sued  on  was  due,  not 
to  the  plaintiff,  but  to  another  person  (the 
receiver),  is  based  upon  an  entire  miscon- 
ception of  the  answer.  The  defense  is  not 
that  the  defendant  admits  that  she  owes  the 
debt  evidenced  by  the  note  and  mortgage 
sued  on,  but  claims  that  she  owes  such  debt 
to  a  third  person,  and  not  to  the  plaintiff; 
but,  on  the  contrary,  she  practically  denies 
that  she  owes  the  debt  evidenced  by  the  note 
and  mortgage  sued  on  to  any  one,  and  there- 
fore tlie  provisions  of  section  143  of  the  Code, 
cited  by  counsel  for  appellant,  have  no  ap 
plication  to  this  case. 
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While  we  see  no  real  neceflsity  for  any 
amendment  to  the  defendant's  answer,  in- 
asmuch as,  according  to  our  construction  of 
the  original  answer,  she  has  already  set  up 
the  defense  of  a  want  of  consideration,  or  a 
failure  of  consideration,  and  also  denied  that 
the  plaintiff  is  the  owner  and  holder  of  the 
note  and  mortgage  sued  on,  we  see  no  ob- 
jection to  allowing  the  defendant  to  amend 
her  answer,  if  she  be  so  advised,  as  allowed 
by  the  circuit  judge.  We  see  no  error,  there- 
fore, in  the  judgment  rendered  by  the  cir- 
cuit judge,  although  there  might  be  some 
difference  of  opinion  as  to  the  reasons  given 
for  such  judgment.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit  court 
be  affirmed. 


(58  S.  C.  882)  

HUNTER  et  al.  ▼.  HUNTEJR  et  at. 
(Supreme  Ooart  of  Soath  CaroUna.    Aug.  % 
1900.) 
BXECUTORS   AND   ADMINISTRATORS— S ALB   OF 
REAL    ESTATE  —  POWER    OF    EXECUTRIX  — 
TRUStS— LIFE    ESTATE— IMPLIED   POWER   TO 
SELL  — PROBATE  PROCEEDINGS  —  ORDER  OP 
SALE— NBICBSSITY— PREMATURE   ACTION— AP- 
PEAL   AND    ERRORr-SUBROQATION— FAILURE 
TO  PLEAD-rBFFECT. 

1.  Where  testator,  after  directing  his  wife, 
as  his  executrix,  to  pa^  all  his  debts  and 
funeral  expenses  out  of  his  personal  estate,  de- 
vised the  residue  of  his  estate  to  her  for  life, 
to  support  herself  and  to  support  and  educate 
testator's  children,  the  life  estate  given  the 
wife  was  incumbered  with  a  trust  for  the  sup- 
port and  education  of  testator's  children,  and 
she  had  no  power  to  sell  her  life  interest  In  the 
estate. 

2.  Where  testator's  property  consisted  in  part 
of  things  consumable  in  use,  as  provisions, 
farming  produce,  etc.,  and  he  devised  his  prop- 
erty to  his  wife  for  life,  for  the  support  of  her- 
self and  to  support  and  educate  his  children, 
the  fact  that  he  directed  that,  at  the  death  of 
his  wife,  all  of  his  property  "that  might  be  left** 
after  the  support  of  the  family  and  education  of 
his  children  should  be  equally  divided  among 
the  children,  did  not  give  the  wife  the  implied 
power  to  sell  her  life  interest  in  the  estate, 
since  the  words  "that  might  be  left"  referred 
to  the  property  that  had  not  been  consumed. 

3.  Where  testator's  executrix  applied  to  the 
probate  court  for  an  order  to  sell  his  real  estate 
to  pa;r  his  debts,  but  the  probate  proceedings 
contamed  no  order  of  sale,  they  did  not  con- 
fer on  executrix  any  power  to  convey  the  real 
estate. 

4.  Whore  by  the  terms  of  a  will  a  devise  of  a 
life  estate  to  testator's  wife  was  burdened  with 
the  trust  for  the  support  and  education  of  tes- 
tator's children,  an  action  brought  by  the  chil- 
dren during  the  lifetime  of  the  wife  to  set 
aside  a  sale  of  her  life  interests  was  not  pre- 
mature. 

5.  Where  an  executrix,  under  a  mistake  as  to 
her  powers  under  testator's  will,  sold  her  life 
interest  in  the  estste  to  defendants,  and  testa- 
tor's children  filed  a  bill  to  set  it  aside,  and 
the  money  paid  by  defendants  had  been  used  to 
discharge  testator's  debts,  but  defendants'  an- 
swer did  not  in  terms  raise  the  question  of  their 
right  to  be  subrogated  to  the  creditors*  rights, 
and.  that  question  was  not  passed  on  by  the 
trial  court,  it  will  not  be  derided  by  the  court 
on  appeal,  but  the  cause  will  be  remanded,  with 
leave  to  defendants  to  amend  their  answer  by 
formally  pleading  subrogation. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;   R.  G.  Watts,  Judge. 


Action  by  Eugene  B,  Hunter  and  others 
against  Nannie  W.  Hunter  and  other.  From 
an  order  dismissing  the  complaint,  plaintiffs 
appeal.    Reversed. 

The  following  is  the  will  referred  to  in 
the  opinion; 

"The  State  of  South  Carolina,  Laurens 
Oounty.  I,  Samuel  M.  Hunter,  of  the  county 
and  state  aforesaid,  do  make  and  ordain  this, 
my  last  will  and  testament  In  manner  and 
form  as  follows,  to  wit:  (1)  I  direct  my  ex- 
ecutrix to  pay  my  Just  debts  and  funeral  ex- 
penses, and  to  erect  a  suitable  monument  over 
my  grave,  out  of  the  proceeds  of  any  of  my 
personal  property  that  she  can  best  spare. 
C2)  I  will  all  the  rest  and  residue  of  my  es- 
tate, both  real  and  personal,  to  my  wife, 
Nannie  W.  Hunter,  for  and  during  her  life- 
time, to  support  herself  and  my  children  and 
to  educate  my  children.  (3)  I  hereby  author- 
Ize  my  wife  to  give  to  my  children,  as  they 
may  severally  go  to  housekeeping,  such  of 
my  property  as  she  may  deem  proper  for 
them  to  have,  and  such  as  she  may  think 
she  can  spare,  and  to  keep  an  account  of  it. 
so  as  to  make  all  my  children  equal  in  the 
final  division  of  my  estate  at  the  death  of  my 
said  wife.  (4)  At  the  death  of  my  wife  1 
will  that  all  my  property  then  left,  after 
supporting  and  educating  the  family  and  chil- 
dren, shall  be  equally  divided  among  my 
children  living  at  the  death  of  my  wife.  If 
any  of  my  children  should  die  In  the  lifetime 
of  my  wife,  leaving  a  child  or  children  living 
at  her  •death,  such  child  or  children  shall  take 
the  share  of  the  deceased  parent  In  my  es- 
tate. At  the  death  of  my  wife  I  direct  that 
all  of  my  estate,  both  real  and  personal,  that 
may  be  left  after  supporting  the  family  and 
educating  my  children,  shall  be  divided 
among  my  children  living  at  my  wife*8  death 
and  the  children  of  any  of  my  children  that 
may  die  in  the  lifetime  of  my  wife,  by  four 
disinterested  and  competent  men,  to  be  se- 
lected by  my  children,  without  the  aid  or 
Interference  of  any  court;  the  children  of  a 
deceased  child  to  take  the  parent's  share. 
(5)  I  appoint  my  wife,  Nannie  W.  Hunter, 
executrix  of  this,  my  will,  during  her  lifetime. 
At  her  death  I  appoint  my  sons,  ESugene, 
Samuel,  Stokes,  and  William  Mills,  executors 
of  this,  my  last  will;  also  my  son,  Melmoth 
Leander.    S.  M.  Hunter.    [L.  S.] 

'^Signed,  sealed,  and  acknowledged  in  our 
presence  this  28th  day  of  August,  A.  D.  1875, 
as  witnesses.  J.  P.  Miller.  John  W.  Stokes. 
W.  L.  Wait" 

Ball,  Simkins  &  Ball  and  Haynsworth,  Par- 
ker &  Patterson,  for  appellants.  N.  B.  Dial 
and  W.  H.  Martin,  for  respondents. 

McIV£3l,  C.  J.  on  the  25th  day  of  April, 
1883,  S.  M.  Hunter,  having  first  duly  made 
and  executed  his  last  will  and  testament 
departed  this  life,  leaving  surviving  him  his 
wife,  the  defendant  Nannie  W.  Hunter,  and 
his  children,  who  are  the  plaintiffs  In  this 
case.    The  said  Nannie  W.  Hunter  was  the 
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duly  appointed  and  qualified  executrix  of  the 
will  of  her  deceased  husband,  and  as  such  she 
made  deeda  to  S.  M.  Nabors,  A.  Y.  Thompson, 
and  B.  J.  Fleming,  purporting  to  convey  to 
these  peiBons,  in  the  different  proportions 
mentioned  in  the  complaint,  a  tract  of  land 
Ijring  in  the  county  of  Laurens,  whli^  deeds 
bear  date,  tespectlYely,  as  follows:  That  to 
a  M.  Nabors  on  the  9th  of  May,  1886(  that 
to  A.  Y.  Thompson  on  the  8th  of  August, 
1886;  and  that  to  B.  J.  Fleming  on  the  18th 
of  November,  1886.  It  seems  that  some  pro- 
ceeding was  instituted  in  the  court  of  pro- 
bate for  Greenville  county,— exactly  when 
does  not  appear,  though,  from  such  portions 
of  the  record  of  that  proceeding  as  were  in- 
troduced in  evidence,  it  was  probably  early 
In  January,  1885,-^e  object  of  which  seemed 
to  Ibe  to  obtain  an  order  for  the  sale  of  the 
real  estate  of  the  testator,  in  aid  of  the 
personalty,  to  pay  his  debts,  and  also  for  the 
purpose  of  enjoining  creditors  from  suing 
the  executrix  at  law,  and  lequirlng  them  to 
prove  their  chUms  under  that  proceeding; 
for  there  Is  an  order  to  that  effect,  but  there 
is  no  order  for  the  sale  of  the  real  estate,  and 
there  is  no  evidence  that  any  order  of  sale 
was  ever  granted.  The  present  action  was 
brought  by  the  plaintiffs,  comprising  all  of 
the  children  of  the  testator,  against  the  said 
Nannie  W.  Hunter  and  the  other  defendants, 
who  claim  title  to  the  land  in  question  under 
the  sales  made  by  the  said  Nannie  W.  Hun- 
ter as  aforesaid,  in  which  the  plaintiffs  claim 
that  the  said  Nannie  W.  Hunter  had  no  au- 
tliority,  either  as  executrix  or  otherwise,  to 
seB  any  of  the  real  estate  of  the  testator; 
that  the  life  estate  given  to  her  by  the  will 
was  given  to  her  In  trust  for  the  support  of 
herself  and  the  children  of  testator,  and  also 
for  the  education  of  said  children;  that  the 
said  Nannie  W.  Hunter  has  never  performed 
the  trust  imposed  upon  her,  but,  on  the  con- 
trary, has  deprived  herself  of  the  means  of 
doing  so  by  selling  the  land  as  aforesaid, 
which  ccmstitated  the  principal  part  of  the 
testator's  estate.  Wherefore  the  plaintiffs 
demand  judgment  *'that  the  said  Nannie  W. 
Hunter  may  be  removed  as  trustee  of  the  said 
life  estate,  and  that  the  will  be  constroed  by 
this  court  and  that  it  be  declared  that  the 
said  life  estate  is  subject  to  the  support  of 
these  Plaintiffs,  and  that  the  rents  and  prof- 
its thereof  be  apporticmed  between  the  said 
Nannie  W.  Hunter,  or  her  grantees,  and  these 
plaintiffs,  and  that  the  said  Nannie  W.  Hun- 
ter and  her  grantees  do  account  to  these 
plaintiffs  for  all  rents  and  profits  heretofore 
derived  from  said  land,  and  that  it  be  de- 
clared that  after  the  termination  of  said 
life  estate  these  plaintiffs  are  the  owners  in 
fee  simple  of  the  aaid  Unds,  and  for  the 
costs  of  this  action."  To  thia  complaint  the 
defendant  Nannie  W.  Hunter  filed  no  answer, 
but  the  other  defendants,  who  are  in  pos- 
session of  the  land,  claiming  under  the  sales 
above  mentioned,  answered,  setting  up, 
among  other  things,  the  claim  that  Nannie 
W,  Hunter  had  authority  as  executrix  to  sell 


the  land,  or  that,  at  least,  she  took  a  life 
estate  therein,  unincumbered  with  any  trust, 
which  estate  she  had  a  right  to  sell,  and  has 
sold;  and  as  a  further  defense  they  claim 
that  said  Nannie  W.  Hunter  had  the  right 
to  sell  the  land  under  the  proceedhigs  in  the 
court  of  probate  above  mentioned,  that  the 
lands  were  purchased  at  their  full  value,  and 
that  the  proceeds  of  the  sale  were  applied  to 
the  payment  of  the  debts  of  the  testator  and 
to  the  support  and  education  of  his  children, 
the  plaintiffs  herein.  They  also  claim  that 
said  sales  were  made  with  the  knowledge, 
consent,  and  approval  of  the  plaintiffs.  Final- 
ly, they  plead  the  statute  of  limitations;  the 
action,  it  appears,  not  having  been  commen- 
ced until  aoth  of  June,  1809. 

Upon  the  pleadings,  thus  briefly  stated,  the 
case  came  on  for  trial  before  his  honor.  Judge 
R.  O.  Watts,  when  the  testimony  set  out  in 
the  "case"  was  introduced.  The  only  portion 
of  the  testimony  which,  under  the  view  we 
take  of  the  case,  we  deem  it  necessary  to 
state,  is  that  portion  of  Mrs.  Nannie  W.  Hun- 
ter's testimony,  in  which  she  states  that  the 
entire-  proceeds  of  the  sale  of  the  land  were 
applied  by  her  to  the  payment  of  the  debts 
of  the  testator;  and  this  testimony  does  not 
anywhere  appear  to  have  been  denied.  The 
circuit  judge,  took  the  view  that  as  Nannie 
W.  Hunter,  under  the  will,  took  a  life  estate 
unincumbered  with  any  trust,  she  had  a  rig&t 
to  sell  that  efttate;  and  hence,  without  con- 
sidering any  of  the  other  questions  in  the 
case,  he  held  that  the  action  was  prematurely 
commenced,  and  therefore  rendered  judgment 
dismissing  the  complaint  with  costs.  From 
this  judgment  plaintiffs  appeal  upon  the  sev- 
eral exceptions  set  out  in  the  record,  and.  in 
accordance  with  the  proper  practice,  respond- 
ents have  given  notice  that,  if  this  court  finds 
itself  unable  to  sustain  the  judgment  of  the 
circuit  judge  upon  the  ground  upon  which  he 
rested  it,  they  would  ask  this  court  to  sus- 
tain such  judgment  upon  the  grounds  set  out 
in  the  record.  We  do  not  deem  it  necessary 
to  set  out  these  exceptions  and  these  addi- 
tional grounds  in  bsec  verba,  but  think  it  will 
be  sufficient  to  state  the  questions  which 
these  exceptions  and  grounds  raise:  (1)  Is 
there  anything  in  the  will  which  justifies  fhe 
inference  that  the  testator  intended  to  invest 
his  executrix  with  the  power  to  sell  his  real 
estate?  (2)  Was  the  life  estate  given  to  the 
wife  incumbered  with  any  trust  in  favor  of 
the  children?  And,  if  so,  is  there  anything 
in  the  will  which  justifies  the  inference  that 
the  testator  intended  to  invest  his  wife  with 
the  power  to  seU  such  life  estate?  (3)  Did 
the  executrix  derive  any  power  to  sell  the 
land  in  question  from  the  proceedings  in  the 
court  of  probate  of  Greenville  county?  (4) 
If  the  sale  was  made  without  authority,  does 
the  fact  that  the  proceeds  of  such  sale  were 
applied  to  the  payment  of  the  debts  of  the 
testator  entitle  the  defendants  to  be  subro- 
gated to  the  rights  of  the  creditors  whose 
claims  were  satisfied  by  their  money?  And 
have  they  the  right  to  retain  possession  c' 
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the  property  so  purchased  until  they  have 
been  repaid  the  amounts  so  paid  by  them? 

3L  The  first  of  these  questions  depends 
upon  the  construction  of  the  will  as  a  whole, 
and  for  this  reason  a  copy  of  the  same  should 
be  Incorporated  by  the  reporter  in  his  report 
of  the  case.  It  is  quite  certain  that  the  will 
contains  no  express  authority  to  the  execu- 
trix to  sell  any  portion  of  his  estate,  though 
the  terms  of  the  first  clause  might  be  suf- 
ficient to  warrant  the  inference  that  the  tes- 
tator intended  to  invest  his  personal  prop- 
erty, if  the  same  became  necessary  to  effect 
the  purposes  therein  indicated;  but  there  is 
not  a  word  in  the  will,  so  far  as  we  can  dis- 
cover, which  indicates  an  intention  on  the 
part  of  the  testator  to  Invest  his  executrix 
with  power  to  sell  his  real  estate.  Indeed, 
this  question  was  not  seriously  discussed  at 
the  hearing,  and  may  be  dismissed  withoiic 
further  remark. 

2.  This  question  is  more  important,  and  is, 
in  fact,  one  of  the  turning  points  In  the  case; 
and,  as  we  differ  with  the  circuit  Judge  in  the 
view  whicu  he  has  taken  as  to  this  point,  we 
have  examined  this  question  with  great  care. 
The  question  naturally  divides  itself  into  two 
branches:  (a)  Was  the  life  estate  given  to 
the  wife  incumbered  with  any  trust?  (b)  If 
so,  was  there  any  power  conferred  upon  the 
executrix  to  sell  such  life  estate  thus  held 
by  her  in  trust? 

As  to  the  first  branch  of  the  Inquiry,  it 
seems  to  us  that  the  case  of  Wylie  v.  White, 
10  Rich.  Eq.  294,  cited  by  counsel  for  ap- 
pellants, is  conclusive.  The  testator,  after 
providing.  In  the  first  clause  of  his  will,  for 
the  payment  of  his  debts  and  funeral  ex- 
penses, and  for  the  erection  of  a  monument 
over  his  grave,  "out  of  the  proceeds  of  any  of 
my  personal  property  that  she  [the  executrix] 
can  best  spare,"  proceeds,  in  the  second  clause 
of  his  will,  as  follows:  "I  will  all  the  rest 
and  residue  of  my  estate,  both  real  and  per- 
sonal, to  my  wife,  Nannie  W.  Hunter,  for 
and  during  her  lifetime,  to  support  herself 
and  my  children  and  to  educate  my  chil- 
dren." It  will  thus  be  seen  that  the  testator 
not  only  expressly  declared  the  quantity  of 
estate  which  he  gave  to  his  wife,  but  also 
the  purposes  for  which  it  was  given  to  her. 
It  was  not  given  to  her  in  such  terms  as 
would  import  that  he  intended  his  wife  to 
take  the  bounty  provided  for  her,  as  her  own 
absolutely,  to  dispose  of  as  she  should  think 
fit;  but,  on  the  contrary,  the  purposes  for 
which  it  was  given  were  distinctly  declared. 
There  are  no  words  used  in  this  or  in  any 
other  clause  of  the  will  which  indicate  that  the 
testator  merely  hoped  or  expected,  or  had  a 
confident  belief,  that  his  wife  would  use  the 
property  for  the  support  of  herself  and  the 
children  ana  for  the  education  of  the  chil- 
dren, which  expressions  have  sometimes  been 
construed  to  be  mere  precatory  words.  On 
the  contrary,  the  words  used  expressly  de- 
clare the  purposes  for  which  the  property  was 
given  to  her  for  her  life;  and  to  those  purposes 
it  must  be  devoted.    If  so,  then  the  language 


used  is  not  only  quite  sufficient  to  create 
a  trust,  but  must  be  so  construed,  even 
though  the  word  "trust"  is  not  used,  in  order 
to  insure  the  accomplishment  of  the  par- 
poses  for  which  the  property  is  declared  to 
have  been  given.  For,  as  was  said.  In  Wylle 
V.  White,  supra:  "To  create  a  trust  it  is  not 
necessary  that  the  word  should  be  employed 
in  the  instrument  It  was  said  by  Lord 
Eldon  in  Rex  v.  Denison,  1  Yes.  &  B.  273. 
that  the  word  trust'  not  being  made  use  of 
Ms  a  circumstance  to  be  attended  to,  bat  noth- 
ing more;  and  if  the  whole  frame  of  the  will 
creates  a  trust,  for  the  particular  purpose  of 
satisfying  which  the  estate  is  devised,  the 
law  is  the  same,  though  the  word  **trast''  is 
not  used.' "  And,  again,  quoting  from  Hill, 
Trustees,  65:  "Thus,  when  a  gift  in  a  will 
Is  expressed  to  be  for  the  benefit  of  otliers, 
or  to  be  at  the  disposal  of  the  donee  for  her- 
self and  children  or  towards  her  support  and 
her  family,  or  to  enable  the  donee  to  provide 
for  or  maintain  his  children,  •  •  •  or 
where  the  gift  is  expressed  to  be  made  to  the 
end  or  to  the  intent  that  the  donee  should  ap- 
ply it  to  certain  purposes,  in  all  these  cases 
the  terms  employed  have  been  held  sufficient 
to  fasten  a  trust  upon  conscience  of  the 
donee,"-— showing  that  in  every  case  the  gen- 
eral purpose  and  intention  of  the  donor,  and 
not  the  use  of  one  particular  term  or  another, 
will  decide  the  question  whether  a  party 
does  or  does  not  take  in  a  fiduciary  character. 
These  authorities,  based  as  they  are  upon 
sound  reason  and  common  sense,  satisfy  us 
that  this  will  should  be  construed  as  creating 
a  trust  in  the  wife  for  the  accomplishment  of 
the  purpose  declared  by  the  testator.  If  so, 
it  is  clear,  then,  that  the  life  tenant  could 
not  sell  even  her  life  interest,  unless  some- 
thing can  be  found  in  the  instrument  creating 
the  trust  which  would  invest  the  life  tenant 
with  power  to  sell  the  life  estate. 

This  renders  it  necessary  to  consider  the 
second  branch  of  the  inquiry:  (b)  Is  there 
anything  in  the  will  which  invests  the  life 
tenant  with  power  to  sell  the  life  estate? 
It  is  quite  certain  that  there  is  no  such  ex- 
press gi'ant  of  power  in  the  will;  and,  if  such 
power  is  conferred  at  all,  it  must  be  by  im- 
plication. The  contention,  as  we  understand 
it.  Is  that  such  power  may  be  implied  from 
the  following  language,  used  in  the  foorth 
clause  of  the  will:  "At  the  death  of  my  wife, 
I  direct  that  all  of  my  estate,  both  real  and 
personal,  tJiat  may  be  left  after  supporting 
the  family  and  educating  my  children,  shall 
be  divided  among  my  children."  Stress  is 
laid  upon  the  words  which  we  have  Italicized, 
as  implying  that  the  testator  intended  and  ex- 
pected that  some,  at  least,  of  the  property 
should  be  sold.  In  view  of  the  undisputed 
fact  that  some  of  the  property  left  by  the 
testator  consisted  of  such  things  as  would 
be  consumable  in  the  use,  such  as  provisions, 
farming  produce,  horses,  mules,  and  farming 
implements,  it  seems  to  us  that  the  moat  nat- 
ural inference  to  be  drawn  from  these  words 
\b  that  the  testator  meant  all  of  his  property, 


&a) 


HUKTEB  y.  HUNTSIL 


737 


except  such  as  might  be  consumed  in  the  use 
for  which  It  was  given  (all  that  may  be  left 
or  all  that  remained  after  it  had  been  applied 
to  the  use  for  which  it  was  intended),  rather 
than  that  the  testator  intended  by  those 
words,  by  Implication,  to  invest  the  life  ten- 
ant with  the  power  of  sale,— rather  a  remote 
and  strained  implication  by  which  to  create 
so  important  a  power  as  that  of  sale.  This 
view  is  supported  by  the  authorities  cited  in 
the  argument,  which  need  not  be  dwelt  upon 
here;  for,  even  If  it  could  be  assumed  that 
the  testator  intended,  by  the  words  relied 
upon,  to  invest  the  life  tenant  with  power 
to  sell,  yet  it  is  very  obvious  that,  if  such 
a  power  was  conferred,  it  was  conferred  sole- 
ly for  the  purpose  of  effecting  the  primary 
object  of  the  testator,— the  support  of  the 
family  and  the  education  of  the  children.  As 
there  is  no  pretense  that  the  sale  was  made 
for  any  such  purpose,  but,  on  the  contrary, 
the  undisputed  fact  is  that  it  was  made  for 
the  payment  of  the  debts  of  the  testator,  and 
that  every  dollar  of  the  proceeds  of  such  sale 
was  applied  to  such  debts,  we  need  not  con- 
sider this  point  further.  It  was  also  contend- 
ed that,  if  the  life  estate  was  originally  in- 
cumbered with  a  trust,  it  terminated  when 
the  children  attained  their  majority.  We  are 
nnable  to  discover  in  the  terms  of  the  will 
any  warrant  for  such  a  contention,  and  It 
may  therefore  be  dismissed  without  further 
consideration. 

3.  The  next  general  inquiry  Is  whether  the 
sales  of  the  land  in  question  can  be  supported 
by  the  proceedings  of  the  court  of  probate 
for  Greenville  county.  Passing  by  any  other 
questions  raised,  or  that  might  be  raised,  in 
reference  to  the  effect  of  those  proceedings, 
a  conclusive  answer  to  this  question  is  found 
in  the  fact  that  those  proceedings  do  not 
show  that  any  Judgment  or  order  of  sale  was 
ever  made  by  that  court;  and  there  is  no 
evidence  aliunde  tending  to  show  that  any 
order  of  sale  was  ever  made.  The  record  of 
those  proceedings,  as  offered  in  evidence,  wHs 
manifestly  not  complete;  and  while  it  may 
be  true  that  where  a  partial  record  does  show 
that  a  final  judgment  was  rendered  by  a 
court  of  competent  Jurisdiction,  and  the  only 
defect  in  the  record  is  the  absence  of  cer- 
tain steps  leading  up  to  the  Judgment,  the 
court  may  infer  from  such  Judgment  that  the 
necessary  steps  to  be  taken  before  such  Judg- 
ment could  be  properly  rendered  had  been 
taken,  yet  where  there  is  no  final  Judgment, 
and  the  record  only  shows  that  certain  steps 
leading  up  to  the  Judgment  had  been  taken, 
the  fact  that  a  Judgment  had  been  rendered 
cannot  be  inferred.  Brown  v.  Coney,  12  S. 
G.  144.  Indeed,  the  testimony  aliunde  in  this 
case  rather  tends  to  show  that  no  order  of 
sale  was  ever  granted  by  the  court  of  pro- 
bate, but  that  Mrs.  Nannie  W.  Hunter,  being 
advised  by  her  father,  who  is  characterized 
in  the  circuit  decree  as  a  lawyer  of  high  char- 
acter and  many  years  experience  at  the  bar, 
that  she  had  authority  as  executrix  to  make 
the  sales,  abandoned  the  proceeding  in  the 
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court  of  probate  before  It  culminated  ta  any 
final  Judgment,  and  made  the  sales  as  execu- 
trix; for  the  deeds  on  their  face  so  show, 
and  they  are  signed  by  her  as  executrix,  and 
no  allusion  whatever  is  made  in  these  deeds 
to  any  proceeding  in  the  court  of  probate. 
It  is  clear,  therefore,  that  she  derived  no  au- 
thority to  sell  this  land  from  such  proceed- 
ings. Holding  these  views,  we  cannot  concui^ 
in  the  view  taken  by  the  circuit  Judge  that 
the  action  was  prematurely  brought,  and  for 
that  reason  only  the  complaint  should  be  dis- 
missed; for  if,  as  we  have  seen,  the  life  es- 
tate was  given  to  Mrs.  Hunter  burdened  with 
a  trust  for  the  support  of  herself  and  the  chil- 
dren, and  If,  as  we  have  also  seen,  she  has 
violated  such  trust  by  selling  the  land  with- 
out lawful  authority,  then  it  seems  clear  that 
the  plaintiffs,  who  are  the  children  of  the 
testator,  have  now  a  status  in  court  to  asseit 
and  preserve  such  rights  as  they  may  be 
found  to  have  in  the  premises. 

4.  This  leads  us  to  the  fourth  and  last  in-, 
quiry  in  the  case,— ^the  question  of  subroga- 
tion. In  the  outset  the  appellants  raise  the 
point  that,  as  no  such  question  is  raised  by 
the  pleadings,  it  cannot  be  raised  now. 
While,  under  the  Judgment  which  we  decide 
to  render  in  this  case,  this  point  becomes 
immaterial,  yet  we  may  say  that,  while  the 
word  "subrogation"  does  not  appear  to  have 
been  used  in  the  answer,  yet  the  essential 
facts  out  of  which  the  right  of  subrogation 
arises,  to  wit,  that  the  lands  were  sold  by  the 
executrix  under  a  supposed  authority  so  to  do, 
and  the  proceeds  of  such  sale  were  applied  to 
the  debts  of  the  testator,  and  the  further  fact 
that  Nannie  W.  Hunter  was  permitted  to  tes- 
tify, without  objection,  tliat  she  had  sold  the 
lands  and  had  applied  the  entire  proceeds' of 
such  sale  to  the  payment  of  the  debts  of  the 
testator,  might  be  sulficient  to  show  that  such 
point  is  not  well  taken.  We  will  therefore 
proceed  to  consider  the  question  of  subroga- 
tion upon  its  merits.  In  24  Am.  &  Eng.  Enc. 
Law  (1st  Ed.),  at  page  258,  where  the  writer 
is  discussing  the  doctrine  of  subrogation,  we 
find,  as  an  illustration  of  one  of  the  instances 
In  which  the  right  of  subrogation  arises,  the 
following  language:  "So,  where  an  executor 
sells  real  estate  and  uses  the  proceeds  in  the 
payment  of  debts,  under  a  mistake  of  his 
powers,  and  the  purchaser  is  ousted  by  the 
devisee,  the  land,  in  equity,  will  be  subjected 
to  indemnify  the  purchaser  to  the  extent  to 
which  his  money  was  applied  to  the  debts 
over  and  above  the  personal  estate."  See, 
also,  3  Pom.  Eq.  Jur.  §  1300.  But  we  need 
not  go  beyond  the  limits  of  our  own  state 
for  authority  upon  this  point  In  Cathcart 
V.  Sugenheimer,  18  S.  0.  123.  the  property  of 
a  lunatic  had  been  sold  under  an  order  of 
the  court  of  common  pleas,  made  in  a  proceed- 
ing instituted  by  the  committee  of  the  luna- 
tic, to  which  the  lunatic  was  not  made  a 
party.  Subsequently  the  commission  of  luna- 
cy was  superseded,  and  Cathcart,  the  person 
who  had  been  declared  a  lunatic,  having  been 
restored  to  his  righta  as  a  person  sul  JuriSr 
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brought  an  action  to  reooTer  certain  property 
bofzght  by  the  defendant  Sugenheimer  at  ths 
sale  above  mentioned.  One  of  the  defenses 
set  up  was  that,  the  defendant's  money  hav- 
ing gone  to  pay  debts  of  the  lunatic,  she 
had  the  right  to  be  subrogated  to  the  rights 
of  the  creditors  whose  debts  had  thus  been 
paid  by  the  defendant's  money.  The  court 
sustained  the  right  of  subrogation.  In  de- 
livering the  opinion  of  the  court  Mr.  Justice 
McGowan  uses  this  language:  "Wherein  did 
this  sale  differ  from  that  of  the  property  of 
a  decedent  for  the  same  purpose  ?'~4uid  then 
quotes  with  i^proval  the  following  passage 
from  Freem.  Jud.  Sales,  51:  "If  by  a  sale 
of  the  lands  of  a  decedent  his  debts  are  paid, 
and  it  turns  out  that  the  sale  is  void,  the 
purchaser  has  the  right  to  be  subrogated  to 
the  claims  which  he  has  by  his  purchase 
paid,  and  he  has  also  the  right  to  retain  pos- 
session of  the  property  as  security  for  the 
repayment  of  the  sums  to  which  he  is  enti- 
.  tied."  That  has  been  recognized  and  follow- 
ed the  recent  case  of  Bailey  v.  Bailey,  41  S. 
0.  387,  19  S.  E.  669,  728.  But,  inasmuch  as 
the  question  of  the  defendant's  right  of  sub- 
rogation was  not  in  terms  made  in  the  plead- 
ings, and  was  not  considered  or  decided  by 
the  circuit  Judge,  it  seems  to  us  proper  to  pur- 
sue the  course  which  was  adopted  in  the  case 
of  Bailey  v.  Bailey,  supra,  and  remand  the 
case  to  the  circuit  court,  for  the  purpose  of 
enabling  that  court  to  pass  upon  the  question 
of  the  defendants'  right  to  subrogation,  with 
leave  to  the  defendants,  if  they  shall  be  so 
advised,  to  amend  their  answer  by  setting  up 
formally  their  right  to  subrogation. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed  solely 
upon  the  ground  of  error  in  holding  that  the 
complaint  should  be  dismissed  for  the  rea- 
son that  the  action  was  prematurely  brought, 
and  that  the  case  be  remanded  to  that  court 
for  the  purpose  hereinabove  announced. 
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GBIFFITH  et  al.  v.  0R0MLE3T  et  at. 

(Supreme  Court  of  South  Carolina.     Aug.  .10, 

1900.) 

GUARDIAN  AD  LITEM— WITHDRAWAL  OP  COM- 
PLAINT —  NECESSITY  FOR  NEW  APPOINT- 
MENT—COMPLAINT —  SUFFICIENCY  —  OBJBC- 
TIONa-WAIVBR— PREJUDICIAL  ERROR— TRI- 
AL BY  JURY— WAIVER— TRIAL-DECISION— 
FILING— TIME. 

1.  A  guardian  ad  litem  was  appointed  for  cer- 
tain minors,  who  were  about  to  sue  for  the  par- 
tition of  land.  Thereafter  a  summons  and  com- 
plaint were  lodged  with  the  sheriff  for  service, 
but  were  withdrawn  without  being  served.  A 
Bocond  action  was  then  commenced,  but  no  new 
order  appointing  a  guardian  ad  litem  was  ob- 
tained. Heldj  that  the  power  conferred  on  the 
guardian  appointed  had  not  been  exhausted, 
since  the  first  complaint  was  not  dismissed  on 
its  merits,  but  was  withdrawn  before  service 
of  the  summons  accompanying  it,  and  tiiat 
therefore  the  second  action  was  properly  com- 
menced without  a  new  appointment 

2.  In  an  action  by  minors  for  the  partition  of 
lands,  an  objection  that  the  complaint  did  not 
state  sufficient  facts,  in  that  their  guardian  ad 
litem  was  illegally  appointed,  and  waa  not  a 


fit  and  competent  penon  for  the  position,  be- 
cauae  privy  in  interest  and  relationship  with 
parties  whose  Interest  was  adverse  to  that  of 
the  minors,  was  insufficient,  since  it  failed  to 
show  prejudicial  error. 

Z.  In  an  action  for  the  partition  of  lands,  an 
objection  in  the  answer  that  the  complaint  did 
not  allege  that  plaintiffs  were  seised  of  the 
premises  within  10  years  was  insufficient,  since 
the  defect  appeared  on  the  face  of  the  com- 
plaint, and  therefore  conld  only  be  interposed 
by  demurrer. 

4.  Under  Const  1896,  art  6,  i  17,  providing 
that  it  shall  be  the  duty  of  judges  of  the  cir- 
cuit court  to  file  their  decisions  within  60 
days  from  the  rising  of  the  last  court  of  the 
circuit  then  being  held,  a  decision  filed  after 
the  expiration  of  tne  00  days  will  not  be  invalid, 
if  the  delay  be  caused  by  act  of  the  court,  and 
not  by  the  laches  of  the  parties. 

5.  Code,  §  274,  provides  that  Issnea  of  fact 
for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property,  must  be  tried  by  jury, 
unless  a  jury  be  waived  or  a  reference  be  or- 
dered. In  an  action  for  partition  of  lands,  de- 
fendants consented  that  the  case  be  referred 
to  the  master  of  the  county  to  take  testimony 
and  report  the  same  to  the  court.  HM^  that 
defendants'  consent  to  the  reference  to  take 
testimony  constituted  a  waiver  of  the  right  to  a 
trial  by  jury. 

Gaiy,  A.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Saluda  county;  O.  W.  Buchanan,  Judge. 

Suit  for  partition  by  Lula  Griffith  and  oth- 
era  against  A.  B.  Cromley  and  others.  From 
the  decree  for  plaintiff  defendant  A.  B.  Crom- 
ley appeals.    Affirmed. 

C.  J.  Ramage  and  Bugene  W.  Able,  for  ap- 
pellant Croft,  nilman  &  Penrlfoy,  for  re- 
spondents. 

GARY,  A.  J.  In  order  to  understand  the 
questions  that  are  raised  by  the  pleadings 
and  presented  by  the  exceptions,  it  is  neces- 
sary to  refer  to  the  complaint  and  answer, 
which  are  as  follows: 

Complaint:  "(1)  That  Mary  G.  Cromley. 
late  of  the  county  of  Bdgefleld,  died  intes- 
tate, on  or  about  5th  day  of  August  1885, 
being  possessed  in  fee  at  the  time  of  her 
death  of  the  following  described  real  estate, 
to  wit:  All  of  that  tract  piece,  or  parcel  of 
land  situate,  lying,  and  being  then  in  the 
county  of  Edgefield,  but  now  the  county  of 
Saluda,  in  the  state  of  South  Carolina,  and 
containing  102  acres,  more  or  less,  and  bound- 
ed on  the  north  by  the  lands  of  Amanda 
Peterson,  on  the  east  by  lands  of  J.  A. 
Griffith,  on  the  south  by  lands  of  W.  T. 
Cromley,  and  on  the  west  by  lands  of  BCrs. 
Crawford.  (2)  That  the  said  Mary  G.  Cromley 
left  as  her  heirs  at  law  and  distributees  the 
defendant  A.  B.  Cromley,  her  husband,  and 
the  defendant  Hardy  Griffith,  a  brother,  Fan- 
nie G.  Cromley,  a  sister,  who- had  intermar- 
ried with  W.  T.  Cromley,  and  Lulu  Grifilth, 
a  sister.  That  on  the  17th  day  of  July,  1887, 
the  said  Fannie  G.  Cromley  departed  this 
life  intestate,  leaving  as  her  heirs  at  law 
the  plaintiflF  W.  T.  Cromley,  her  husband, 
the  plaintiff  H.  J.  Cromley,  a  son,  and  Fan* 
hie  B.  Cromley,  a  daughter.  (8)  That  the 
plaintiffs  and  defendants  own  and  possess  the 
above-described  premises  as  tenants  in  com- 
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mon,  in  the  following  proportions;  that  is 
to  say:  The  plaintiff  Ltilu  Griffith  is  en- 
titled to  the  nndlTided  one-sixth  part  in  fee 
in  said  premises,  and  the  plaintiffs  W.  T. 
Cromley»  H.  J.  Gromlej,  and  Fannie  B. 
Cromley  are  each  entitled  to  the  undivided 
one-sixth  part  in  fee  thereof,  and  the  defend- 
ant Hardy  Griffith  is  entitled  to  the  undivided 
one-sixth  part  in  fee  thereof,  and  the  defend- 
ant A.  B.  Cromley  is  entitled  to  the  undi- 
vided one-half  part  thereof  in  fee;  and  the 
plaintiffs  are  desirous  that  partition  of  the 
same  be  had.  (4)  The  plaintiffs  further  al- 
lege that  the  defendant  A.  B.  Cromley  has 
enjoyed  the  rents  and  profits  of  said  premises 
ever  since  the  death  of  the  said  Mary  G. 
Cromley,  and  also  committed  waste  thereon 
by  cutting  and  removing  timber  to  the  value 
of  $400  therefrom,  and  that  he  should  be  re- 
quired to  account  to  these  plaintiffs  for  their 
share  of  the  same.  (6)  That  by  an  order  of 
B.  W.  Crouch,  clerk  of  the  court  of  common 
pleas  for  the  county  of  Saluda  aforesaid, 
bearing  date  6th  day  of  August,  1897,  Wil- 
liam Griffith  was  appointed  the  guardian  ad 
litem  for  the  plaintiffs  H.  J.  Cromley  and 
Fannie  B.  Cromley.  who  are  infants,  with  a 
power  and  authority  to  bring  this  action  \n 
their  behalf,  and  he  is  now  such  guardian  ad 
litem." 

Answer  of  A.  B.  Cromley  (the  only  answer 
in  the  case):  "(1)  That  he  denies  each  and 
every  allegation  contained  in  the  complaint 
of  the  plaintiffs,  and  demands  strict  proof  of 
the  same  and  every  part  thereof.  (2)  As  a 
further  and  separate  defense  this  defendant 
avers  that  he  is  informed,  and  believes  his 
information  to  be  true,  that  the  plaintiffs  have 
no  legal  capacity  to  sue  herein;  that  there  is 
a  defect  In  the  parties  plaintiff  hereto;  that 
the  complaint  of  these  plalntiffls  does  not  al- 
lege facts  sufficient  to  constitute  a  cause  of 
action,  in  that  the  guardian  ad  litem  herein 
for  H.  J.  and  Fannie  Cromley  was  Irregularly 
and  illegally  appointed,  and  is  not  a  fit  and 
competent  person  to  be  their  guardian  ad 
litem,  being  privy  in  interest  and  relation- 
ship with  those  whose  interest  is  inconsistent 
with  and  adverse  to  the  interest  of  H.  J. 
and  Fannie  Cromley;  and,  further,  in  that 
the  complaint  of  the  plaintiffs  herein  does  not 
allege  that  the  plaintiffs  herein  for  them- 
selves*  or  either  of  them  for  himself,  or  any 
one  in  their  interest  or  through  whom  they 
may  claim,  were  seised  of  the  premises  de- 
scribed in  the  complaint  within  10  years 
of  the  time  of  the  commencement  of  this 
action.  (3)  As  a  further  and  separate  de- 
fense the  defendant  A.  B.  Cromley  avers 
that  he  is  the  owner  in  his  own  right  abso- 
lutely in  fee  simple  of  the  tract  of  land  de- 
scribed in  the  complaint  (4)  As  a  further 
and  separate  defense  the  defendant  A.  B. 
Cromley  avers  that  more  than  10  years  have 
elapsed  since  the  plaintiffs'  right  of  action 
accrued,  and  the  defendant  has  been  in  ad- 
verse possession  of  said  land  for  more  than 
ten  years.  (5)  As  a  further  and  separate  de- 
fense the  defendant  A.  B.  Cromley  avers  that 


during  the  time  he  has  been  in  posses&^on  of 
the  land  described  in  the  complaint  he  has 
erected  on  the  land  various  improvements 
and  betterments,  which  are  now  on  said  land, 
and  he  has  caused  the  land  to  be  variously 
otherwise  improved,  believing  all  the  while 
that  his  claim  in  and  to  the  land  was  good 
and  valid;  that  the  betterments  and  im- 
provements on  the  lands  described  were  all 
made  in  good  faith  and  upon  the  belief  afore- 
mentioned, and  are  of  the  value  of  $300;  and 
in  case  these  plaintiffs  should  recover  the 
said  premises,  or  any  part  thereof,  for  any 
reason  whatsoever,  this  defendant  begs  that 
he  be  allowed  the  value  of  these  improve- 
ments before  the  prayer  of  the  complaint  be 
allowed." 

The  following  facts  are  stated  In  the  record: 
"At  the  August,  1899,  term  of  court  for  Sa- 
luda county  this  case  was  called  for  trial  by 
Judge  O.  W.  Buchanan.  Motion  was  made 
to  continue  by  the  defendant  on  the  ground 
that  leading  counsel  was  absent  from  the 
court  This  motion  was  overruled.  Defend- 
ant's counsel  then  urged  the  court  to  be  al- 
lowed a  trial  by  a  Jury  upon  the  issues  raised 
by  defendant's  answer.  This  request  was 
promptly  overruled  by  the  court  and  a  hear- 
ing on  the  merits  ordered.  After  argument 
of  the  attorneys  for  the  plaintiffs  and  de- 
fendant had  been  heard,  the  court  toolc  the 
case  under  advisement  On  Saturday,  De- 
cember 9,  1899,  the  following  order  was  filed 
in  the  office  of  the  clerk  of  the  court  of  Salu- 
da county:  'After  reading  the  pleadings,  ev- 
idence, and  papers  herein,  and  after  hearing 
arguments  for  and  against  the  matters  and 
things  contained  within  the  complaint  It  is 
ordered,  decided,  and  adjudged  that  the  relief 
prayed  for  shall  be  allowed,  that  the  allega- 
tions of  tlie  complaint  are  sustained  by  the  ev- 
idence and  the  law,  and  that  the  contentions  of 
the  defense  are  not  made  out  by  the  evidence 
herein.  It  is  further  ordered  that  the  usual 
writ  in  such  cases  do  issue  from  the  clerk 
of  this  court  directed  to  commissioners,  who 
will  be  directed  to  make  partition  of  the 
premises  as  required  by  law,  or  if,  in  such 
commissioners'  opinion,  such  land  cannot  be 
divided  with  due  regard  to  the  interest  of  all 
parties  concerned,  then  with  power  to  make 
the  usual  recommendation  in  such  cases; 
that  all  parties  have  leave  to  apply  at  the 
foot  of  this  order  for  any  further  order  to 
carry  out  the  provisions  hereof.  [Signed]  O. 
W.  Buchanan,  Presiding  Judge.  November 
5,  1899.' " 

The  defendant  appealed  upon  numerous 
exceptions,  some  of  which  relate  to  findings 
of  fact  upon  the  questions  of  title  to  the 
land,  while  others  present  questions  that 
do  not  properly  arise  under  the  pleadings. 
EHirthermore,  the  conclusion  which  this 
court  has  reached  renders  unnecessary  the 
consideration  of  some  of  the  other  excep- 
tions, as  the  questions  raised  by  them  be- 
come speculative. 

The  objections  to  the  sufficiency  of  the 
complaint  on  the  grounds  "that  the  plaintiffs 
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have  no  legal  capacity  to  sue  herein,^  and 
''that  there  Is  a  defect  in  the  parties  plaintiff 
hereto,"  are  based  upon  the  following  state 
of  facts:  In  18»7  W.  T.  Cromley  filed  a 
petition  for  the  appointment  of  a  guardian 
ad  litem  for  the  Infants  H.  J.  Cromley  and 
Fannie  B.  Cromley,  then  under  14  years  of 
age,  alleging  ''that  the  said  Infants,  together 
with  Lulu  Griffith  and  W.  T.  Cromley,  were 
about  to  commence  an  action  In  the  court  of 
common  pleas  In  and  for  the  said  county  and 
state  for  the  partition  of  a  tract  of  land  in 
said  county  and  state  and  for  other  pur- 
poses, and  that  the  said  infants  had  an  in- 
terest In  the  result  of  the  said  action/'  The 
clerk  of  the  court  appointed  William  Grif- 
fith guardian  ad  litem  for  said  Infants  on 
the  6th  of  August,  1897.  The  appellant's 
attorney,  In  his  argument,  states  the  facts 
as  follows:  "H.  J.  Cromley  and  Fannie  B. 
Cromley,  Infants  under  the  age  of  21  years, 
by  their  guardian  ad  litem,  William  Grif- 
fith, and  W.  T.  Cromley  and  Lula  Griffith, 
plaintiffs,  caused  to  be  Issued  against  Hardy 
Griffith,  Joseph  Griffith,  A.  B.  Cromley,  and 
Samuel  Crawford  and  John  Crawford,  co- 
partners doing  business  under  the  firm  name 
and  style  of  Crawford  Brothers,  defendants, 
a  summons  and  complaint  The  summons 
and  complaint  In  this  action  was  signed  by 
Edwin  F.  Strother,  Jr.,  plaintiffs'  attorney, 
and  verified  by  W.  T.  Cromley  on  August  6, 

1897.  The  complaint  stated,  among  other 
things,  that  plaintiffs  desired  partition  of 
certain  lands,  described*  and  an  Injunction 
prohibiting  wastes.  ♦  ♦  ♦  Afterwards 
this  summons  and  complaint  was  lodged 
with  the  sheriff  of  Saluda  county  for  serv- 
ice, and  the.  following  indorsement  made 
thereon:  'Filed  this  19th  of  August,  1897. 
Entered  page  22.  M.  A.  Whittle,  Sheriff  of 
Saluda  County,  S.  C  It  does  not  appear 
that  this  summons  and  complaint  was  serv- 
ed. It  seems  that  it  was  afterwards  with- 
drawn from  the  hands  of  the  sheriff.  There- 
after, on  February  2,  1898,  the  summons 
and  complaint  in  the  present  action  was  pre- 
pared and  signed:  'Croft,  Tillman  &.  Peuri- 
foy,  Plaintiffs'  Attorneys.*    On  February  11, 

1898,  this  summons  and  complaint  was  serv- 
ed on  the  defendant  The  Infant  plaintiffs, 
H.  J.  and  Fannie  Cromley,  appeared  in  the 
action  brought  by  Messrs.  Croft,  Tillman  & 
Peurlfoy  by  William  Griffith  as  their  guard- 
Ian  ad  litem,  by  virtue  of  the  appointment 
made  upon  motion  of  Mr.  Edwin  F.  Stroth- 
er, J.,  on  August  6,  1897.  In  the  action, 
the  summons  and  complaint  of  which  had 
been  withdrawn  after  being  filed  with  the 
sheriff  of  the  county  for  service."  As  the 
first  complaint  was  not  dismissed  upon  the 
merits,  but  was  withdrawn  before  service 
of  the  summons  accompanying  it,  the  power 
conferred  upon  the  guardian  ad  litem  to 
bring  the  action  for  partition  was  not  ex- 
hausted, and  the  second  action  was  prop- 
erly commenced  without  another  order  ap- 
pointing a  guardian  ad  litem  for  the  infants. 

The  next  objection  interposed  by  the  ap- 


pellant was  "that  the  complaint  did  not  al- 
lege facts  sufficient  to  constitute  a  cause  of 
action.  In  that  the  guardian  ad  litem  here- 
in for  H.  J.  and  Fannie  Cromley  was  ir- 
regularly and  Illegally  appointed,  and  is  not 
a  fit  and  competent  person  to  be  the  guard - 
Ian  ad  litem,  being  privy  In  interest  and 
relationship  with  those  whose  Interest  is  in- 
consistent with  and  adverse  to  the  interest 
of  H.  J.  and  Fannie  Cromley."  Even  if 
there  was  error,  the  appellant  failed  to  show 
that  It  was  prejudicial  to  him.  He  therefore 
has  no  right  to  raise  this  question. 

The  last  objection  Interposed  to  the  suffi- 
ciency of  the  complaint  by  the  appellant  in 
his  answer  was  "that  the  complaint  did  not 
allege  that  the  plaintiffs  herein  for  them- 
selves, or  either  of  them  for  himself,  or 
any  one  In  their  Interest  or  through  whom 
they  may  claim,  were  seised  of  the  premises 
described  in  the  complaint  within  ten  years 
of  the  time  of  the  commencement  of  this 
action."  The  ground  urged  by  the  appellant 
appeared  upon  the  face  of  the  complaint 
This  objection  could  not,  therefore,  be  set  up 
as  a  defense  in  the  answer,  but  could  only  be 
Interposed  by  demurrer.  Even,  however,  if 
the  appellant  had  demurred,  it  could  not 
have  been  sustained. 

We  will  next  consider  the  question  raised 
by  the  exception  whether  the  Judgment  was 
null  and  void  by  reason  of  the  fact  that  It 
was  not  filed  within  the  time  required  by 
law.  Section  17,  art  5,  of  the  constitution 
of  1895  is  as  follows:  "It  shall  be  the  duty 
of  the  ♦  ♦  ♦  Judges  of  the  circuit  conrts 
to  file  their  decisions  within  sixty  days  from 
the  rising  of  the  last  court  of  the  circuit 
then  being  held."  No  penalty  is  therein  pro- 
vided, and  It  was  Intended  to  affect  the 
validity  of  a  Judgment  filed  after  the  time 
specified,  though  a  Judge  disregarding  sach 
requirement  without  good  reasoh  for  so  do- 
ing would  be  subject  to.  Impeachment  The 
rule  Is  thus  stated  in  Mitchell  v.  Overman, 
103  U.  S.  62,  26  L.  Ed.  369,  to  wit:  "The 
adjudged  cases  are  very  numerous  in  which 
have  been  considered  the  circumstances  un- 
der which  courts  may  properly  enter  a  Judg- 
ment or  a  decree  as  of  a  date  anterior  to  that 
on  which  it  was  in  fact  rendered.  •  ♦  • 
We  content  ourselves  with  saying  that  the 
rule  established  by  the  general  concurrence 
of  the  American  and  English  courts  is  that 
where  the  delay  In  rendering  a  Judgment  or 
a  decree  arises  from  the  act  of  the  court- 
that  Is,  where  the  delay  has  been  caused  el* 
ther  for  its  convenience,  by  the  multiplicity 
or  press  of  business,  the  intricacy  of  the  ques 
tion  Involved,  or  of  any  other  cause  not  at- 
tributable to  the  laches  of  the  parties— the 
Judgment  or  decree  may  be  entered  retro- 
spectively as  of  a  time  when  it  should  or 
might  have  been  entered  up.  In  such  cases. 
upon  the  maxim,  'Actus  curlse  nemlnem 
gravabit,'  which  has  well  been  said  to  be 
founded  in  right  and  good  sense,  and  to  af- 
ford a  safe  and  certain  guide  for  the  ad- 
ministration of  Justice,  it  is  the  duty  of  the 


B.a) 


GRIFFITH  V.  OROMLET. 


741 


court  to  see  that  the  parties  shall  not  suffer 
by  the  delay/'  This  language  is  quoted  with 
approval  in  the  case  of  State  ▼.  Fullmore, 
47  S.  C.  84.  24  S.  B.  1026. 

Another  question  presented  by  the  excep- 
tions Is  whether  the  defendant  was  entitled 
to  a  trial  by  Jury  upon  the  Issue  of  title 
raised  by  the  pleadings.  The  record  con- 
tains the  following  statement,  to  wit: 

"Upon  issue  joined  thus  the  following  or- 
der was  made: 

"  'On  motion  of  Croft,  Tillman  &  Peurif oy, 
plaintiffs'  attorneys,  with  the  consent  of  Eu- 
gene W.  Able,  defendants'  attorney,  it  is 
ordered  that  the  case  be  referred  to  the 
master  of  this  county  to  take  the  testimony 
herein  and  report  the  same  to  this  court 
Ernest  Gary,  Presiding  Judge.  December 
12.  1808.' 

"•We  consent  to  the  above  order.  Croft, 
Tillman  &  Peurlfoy.  Plaintiffs'  Attorneys. 
Eugene  W.  Abel,  Defendants*  Attorney.' " 

As  hereinbefore  stated,  the  defendant  de^ 
manded  a  trial  by  Jury  when  the  case  was 
called  for  trial  before  his  honor.  Judge 
Buchanan,  which  was  refused.  Section  288 
of  the  Code  is  as  follows:  "Trial  by  Jury  in 
the  court  of  common  pleas  may  be  waived  by 
the  several  parties  to  an  issue  of  fact  in  ac- 
tions on  contract,  and  with  the  assent  of  the 
court  in  other  actions,  in  the  manner  follow- 
ing: (1)  By  failing  to  appear  at  the  trial. 
(2)  By  written  consent.  In  person  or  by  attor- 
ney, filed  with  the  clerk.  (3)  By  oral  consent 
In  open  court,  entered  in  the  minutes."  Sec- 
tion 274  of  the  Code  contains  this  provision: 
"An  issue  of  fact  in  action  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal 
property,  must  be  tried  by  a  Jury,  unless  a 
Jury  be  waived,  as  provided  in  section  288, 
or  a  reference  he  ordered.**  The  words  which 
we  have  italicized  refer  to  references  ordered 
by  consent  of  the  parties  to  the  action  for  the 
purpose  of  trying  the  issue  of  fact.  The  de- 
fendant's consent  that  the  testimony  should 
be  taken  by  the  master  was  not  a  waiver  of 
his  right  to  demand  a  trial  by  Jury,  any  more 
than  if  he  had  consented  that  the  testimony 
should  be  taken  de  bene  esse  or  before  the 
clerk  of  the  court.  The  testimony  could  have 
been  read  to  the  Jury,  and  there  is  no  incon- 
sistency between  the  foregoing  order  of  ref- 
erence and  a  trial  of  the  issue  of  title  by  a 
Jury.  The  circuit  Judge  erred,  therefore,  in 
ruling  otherwise. 

It  is  my  opinion  that  the  Judgment  of  the 
circuit  court  should  be  reversed,  and  the  case 
remanded  to  that  court  for  a  new  trial;  but, 
as  the  majority  of  this  court  think  otherwise, 
the  Judgment  of  the  circuit  court  is  affirmed. 

McIVER,  0.  J.  (dissenting).  While  I  con- 
cur in  the  conclusions  reached  by  Mr.  Justice 
GARY  upon  all  the  other  points  considered 
by  him  in  his  opinion,  I  cannot  agree  with 
him  in  regard  to  ^s  last  conclusion,  to  wit, 
that  the  circuit  Judge  erred  in  refusing  the 
motion  of  appellants  for  a  trial  by  Jury  of  the 
issue  of  title  raised  by  the  answer.    On  the 


contrary,  I  think  there  was  no  error  in  re- 
fusing the  motion,  made  at  the  time  and  un- 
der the  circumstances  when  it  was  made. 
The  action  was  brought  for  partition,  and 
was,  therefore,  cognizable  in  equity.  When, 
however,  the  appellant  by  his  answer  raised 
an  Issue  of  title  to  real  estate,  he  had  a  right 
to  have  such  issue  tried  by  a  Jury,  unless 
such  right  was  waived;  and  the  practical 
question  presented  here  was  whether  there 
was  such  waiver.  While  it  is  true  that  there 
was  no  express  waiver,  yet  it  seems  to  me 
that  such  waiver  can,  and  should,  be  implied 
from  his  conduct.  In  the  first  place,  after  is- 
sue Joined,  the  appellant  consented  to  an  or- 
der "that  the  case  be  referred  to  the  master 
of  this  county  to  take  the  testimony  herein 
and  report  the  same  to  this  court"  In  sec- 
tion 274  of  the  Code  it  is  provided  that  an 
issue  of  fact  in  an  action  for  the  recovery  of 
real  property  must  be  tried  by  a  Jury  unless 
a  "Jury  trial  be  waived,  as  provided  in  sec- 
tion 288,  or  a  reference  be  ordered."  As  it 
cannot  be  claimed  that  a  Jury  trial  was  waiv- 
ed in  any  of  the  modes  designated  In  section 
288  of  the  Code,  the  inquiry  is  narrowed 
down  to  the  question  whether  such  mode  of 
trial  was  waived  by  the  consent  to  the  order 
of  reference  above  stated.  What  was  the 
nature  and  scope  of  that  order?  It  was  a 
reference  of  'the  case";  not  of  any  partic- 
ular issue  in  the  case,  but  the  whole  case. 
For  what  purpose?  "To  take  the  testimony 
herein  and  report  ^e  same  to  this  court" 
Now,  as  the  pleadings  show  that  there  were 
other  issues  in  the  case,  which  were  not  tri- 
able by  a  jury  as  a  matter  of  right,  besides 
the  issue  of  title,  and  as  a  whole  case  was 
referred  to  the  master  to  take  the  testimony 
on  all  these  issues  and  report  the  same  to  the 
court,  the  necessary  inference  seems  to  be 
that  the  testimony  was  to  be  reported  to  the 
court  for  the  purpose  of  enabling  the  court 
to  pass  upon  all  the  issues;  that  is,  for  the 
trial  of  the  whole  case  by  the  court  As  was 
said  in  Meetze  v.  Railroad  Co.»  23  S.  a,  at 
page  25,  when  a  party  consents  to  an  order 
of  reference,  "he  must  be  regarded  as  con- 
senting to  the  necessary  incidents  to  a  refer- 
ence." Again,  as  there  were  other  issues  in 
the  case  besides  that  of  title,  and  as  the  tes- 
timony in  the  whole  case  was  to  be  taken 
and  reported  by  the  master,  how  was  that 
relating  only  to  the  issue  of  title  to  be  sep- 
arated from  that  relating  to  the  other  issues, 
not  triable  by  a  Jury,  if  appellant's  demand 
for  a  trial  by  Jury  had  been  granted?  Could 
the  court,  under  the  stringent  provisions  of 
the  constitution,  venture  to  instruct  the  Jury 
what  portion  of  the  testimony  reported  by  the 
master  was  applicable  to  the  issue  of  title, 
which  alone  they  were  authorized  to  try, 
and  what  was  not?  And,  if  this  was  not 
done,  would  not  the  case  be  left  in  inextri- 
cable confusion  before  the  Jury?  But  in  ad- 
dition to  this,  it  is  provided  in  section  294 
that  "when  the  reference  is  to  report  the 
facts,  the  report  shall  have  the  effect  of  a 
special  verdict"    If  so,  then,  if  the  demand 
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for  a  trial  by  Jury  had  been  granted,  the 
court  would  then  have  been  confronted  with 
two  verdicts,— one  the  special  verdict  found, 
in  the  report  of  the  master,  and  the  other 
the  verdict  of  the  Jury,— and  under  such  a 
state  of  things  it  would  be  difficult  to  say 
how  the  court  should  deal  with  these  two 
verdicts.  In  view  of  the  practical  difficulties 
thus  suggested,  it  seems  to  me  that  the  safest 
conclusion  to  adopt  is  that,  when  a  party 
consents  to  such  an  order  of  reference  as  was 
granted  in  this  case,  he  must  be  regarded 
as  consenting  to  the  necessary  incidents  to 
such  an  order  of  reference,  one  of  which  is 
that  the  whole  case  is  to  be  tried  by  the 
cburt  upon  the  testimony  reported  by  the 
master. 

Again,  it  will  be  noticed  that  no  demand 
for  a  trial  by  Jury  was  ever  made  by  appel- 
lant until  after  his  motion  to  continue  the 
case  was  made  'and  refused,  and  this  was  at 
the  August  term  of  1899,  when,  as  I  under- 
stand it.  Jury  trials  in  civil  cases  cannot  be 
had;  and  the  fact  that  he  made  his  motion 
to  continue  his  case  at  that  term  was  an 
Implied  admission  that  It  was  triable  by  the 
court,  and  not  by  a  Jury,  which  could  only  be 
by  reason  of  the  fact  that  he  had  waived  his 
right  to  the  latter  mode  of  trial.  It  will  also 
be  observed  that  the  appellant's  motion  was 
not  for  a  trial  by  Jury  of  the  issue  of  title, 
but  for  a  trial  by  Jury  **upon  Issues  raised 
by  defendant's  answer";  and.  as  there  were 
other  issues  raised  by  the  answer  upon  which 
he  was  clearly  not  entitled  to  a  trial  by  Jury, 
there  was  no  error  In  refusing  the  motion 
as  made.  This  may  seem  somewhat  tech- 
nical, but  as  I  am  satisfied  that  all  parties, 
in  the  outset,  at  least,  intended  and  expected 
that  the  order  of  reference  would  bring  about 
a  trial  of  the  whole  case  by  the  court,  I  feel 
less  hesitation  in  presenting  this  technical 
ground. 

As  I  do  not  thinlc  any  of  the  other  excep- 
tions—not considered  by  Mr.  Justice  GARY, 
and  not  necessary  to  be  considered  under  the 
view  which  he  took— can  be  sustained,  I 
think  the  Judgment  of  the  circuit  court  should 
be  affirmed. 

POPE  and  JONES,  JJ.,  concur. 


(58  S.  C.  4S6) 

BAKER  et  al.  v.  IRVINE  (three  cases). 

(Supreme  Oourt  of  South  Carolina.    Aug.  7* 

190Q.) 

APPEAL  FROM  MAGISTRATE— SERVICE  OF  NO- 
TICE—ACCEPTANCE-JURISDICTION. 

1.  The  requirement  of  Code  Civ.  Proc.  §  360, 
that  there  be  personal  service  of  notice  and 
grounds  of  appeal  on  the  magistrate  who  tried 
the  case,  is  satisfied,  where  acceptance  of  serv- 
ice thereof  is  signea  in  the  magistrate's  name 
by  one  authorized  by  him  to  do  so,  though  the 
magistrate  is  not  present. 

2.  The  circuit  court,  after  dismissing  an  ap- 
peal from  a  magistrate  on  the  ground  that  the 
magistrate  was  not  served  with  notice  and 
grounds  of  appeal,  has  not  jurisdiction  to  en- 
tertain a  mot^'on  to  reverse  the  judgment  ap- 


pealed from  on  the  ground  that  the  magistrate 
had  no  jurisdiction  to  try  the  case,  there  being 
no  longer  any  case  before  the  circuit  court. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;   R.  C.  Watts,  Judge. 

Three  actions,— the  first  by  J.  A.  Baker  and 
W.  a  Baker,  the  second  by  J.  A.  Baker,  tbe 
third  by  W.  C-  Baker,— all  against  W.  H. 
Irvine.  From  Judgments  of  a  magistrate  for 
plaintiffs,  defendant  appealed  to  the  drcoit 
court,  which  granted  plaintiffs'  motion  to  dis- 
miss said  appeal,  and  refused  defendant's 
motion  to  reverse  the  magistrate's  Judgment 
on  the  ground  that  he  had  no  Jurisdiction. 
Defendant  appeals.    Reversed. 

Carey  &  McCoUough  and  Shuman  &  Bioon- 
ey,  for  appellant  Blythe  &  Blytbe,  for  re- 
spondents. 

McIYBR,  O.  J.  These  three  cases  were 
heard  and  will  be  considered  together.  In 
each  case  the  defendant  took  two  appeals, 
both  of  which  may,  and,  as  we  think,  should, 
be  considered  together,  as  the  second  appeal 
depends  largely  upon  the  effect  of  the  order 
from  which  the  first  appeal  was  taken.  Each 
of  the  cases  was  tried  by  a  magistrate,  who 
rendered  Judgment  in  each  case  in  favor  of 
the  plaintiff  and  against  the  defendant,  who 
undertook  to  appeal  therefrom  to  the  circuit 
court,  and  the  sole  question  raised  by  the  first 
appeal  is  whether  the  notice  of  appeal  in  each 
of  the  three  cases  was  given  in  time.  In  dis- 
cussing this  question  we  shall,  for  conven- 
ience, speak  as  if  they  were  but  a  single  case, 
though  our  language  must  be  regarded  as  ap- 
plying to  each  of  the  casea  It  seems  that 
the  judgment  of  the  magistrate  was  rendered 
on  the  7th  day  of  December,  1899,  and  tbe 
notice  of  appeal  accompanying  the  grounds  of 
appeal  has  upon  it  the  following  indorsement: 
"We  hereby  accept  service  of  the  within  no- 
tice and  grounds  of  appeal,  as  of  each  case 
herein,  this  12th  day  of  December,  1899. 
Blythe  &  Blythe,  Plaintiffs'  Attorneys.  G. 
W.  Nichols,  Magistrate."  On  the  23d  of 
March,  1900,  plaintiffs*  attorneys  gave  notice 
to  the  attorneys  for  defendant  that,  upon  the 
call  of  the  case  for  trial  at  the  next  term  of 
the  court  of  common  pleas,  they  would  move 
to  dismiss  the  api^eal  upon  the  following 
grounds:  ''Because  no  notice  of  appeal  In  ei- 
ther of  said  cases  was  ever  personally  served 
upon  6.  W.  Nichols,  Esq.,  the  magistrate  who 
tried  said  cases  and  rendered  Judgment  there- 
in. This  court  has,  therefore,  no  Jurisdiction 
to  hear  said  appeals,  or  either  of  them."  The 
attorneys  for  defendants  were  also  notified 
that  upon  the  hearing  of  said  motion  they 
would  use  the  affidavits  of  G.  W.  Nichols,  Esq., 
the  said  magistrate,  and  of  E.  M.  Blythe, 
Esq.,  copies  of  which  were  served  with  the 
notice,  as  well  as  the  Indorsement  of  accept- 
ance of  service  above  set  out,  purporting  to 
have  been  made  by  G.  W.  Nichols,  Esq.,  mag- 
istrate. The  affidavits  thus  referred  to  are 
set  out  in  the  "case,"  and  that  of  the  magls- 
trate  contains  the  following  language:  "No 
notice  and  grounds  of  appeal  were  ever  per- 
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sonalljr  served  upon  me,  but  on  the  12th  of  | 
December,  1889,  on  the  laat  day  allowed  for 
the  service  of  said  notice  and  grounds  of 
appeal,  I  was  called  to  the  telephone  at 
Athens,  S.  C,  by  some  one  at  Greenville,  S. 
C,  whose  voice  I  identified  as  that  of  J.  A. 
McGollough,  Ksq.,  one  of  the  defendant's  at* 
torn^s,  who  asked  me  If  I  would  authorize 
Miss  Lola  Turner,  a  stenographer  in  his  of - 
flee,  to  accept  service  for  me  of  the  notice 
and  grounds  of  appeal.  I  replied  I  would  do 
so  if  there  was  nothing  wrong  about  it  Mr. 
McGollough  replied  that  he  would  be  responsi- 
ble for  that  I  was  then  ^oken  to  over  the 
telephone  by  some  one  with  a  feminine  voice, 
whom  I  believe  to  have  been  Miss  Turner; 
and  I  authorized  her,  over  the  telephone,  to 
accept  service  for  me  of  the  notice  and 
grounds  of  appeal.  No  papers  of  any  kind 
were  served  upon  or  delivered  to  me  by  de- 
fendant or  his  attorneys  until  the  13th  day  of 
December,  1809,  the  day  after  the  time  for 
appealing  had  expired,  when  I  received 
through  the  mail  at  Athens,  S.  C,  a  package 
containing  the  notice  and  grounds  of  appeal." 
The  other  affidavits  used  at  the  hearing  of 
the  motion  to  dismiss  the  appeal  are  set  out 
in  the  "case,"  but  need  not  be  stated  here, 
as  they  are  simply  confirmatory  of  the  state- 
ments made  by  the  magistrate,  Nichols,  In  his 
affidavit  above  copied,  and  state  the  further 
facts  that  Miss  Turner,  in  pursuance  of  the 
authority  conferred  upon  her  by  the  tele- 
phone message  from  the  magistrate,  did  sign 
the  name  of  O.  W.  Nichols,  magistrate,  to  the 
acceptance  of  service  of  the  notice  and 
grounds  of  appeal  Indorsed  thereon,  and  that 
Messrs.  Blythe  &  Blythe,  attorneys  for  plain- 
tiffs, also  signed  said  acceptance,  all  on  the 
12th  of  December,  1899,  within  five  days  aft- 
et  the  Judgments  appealed .  from  were  ren- 
dered. At  the  call  of  the  case  for  hearing, 
this  motion  to  dismiss  the  appeal  was  heard 
by  his  honor.  Judge  Watts,  who  passed  an 
order  that  the  appeal  be  dismissed,  basing  his 
conclusion  upon  the  ground  that,  "from  the 
facts  stated  in  the  aforesaid  affidavits,  I  con- 
clude, as  a  matter  of  law,  that  said  facts  do 
not  constitute  personal  service  on  the  magis- 
trate, as  demanded  by  section  360  of  the  Code 
of  Civil  Procedure."  From  this  order  defendi 
ant  appeals,  upon  the  grounds  set  out  in  the 
record,  which  need  not  be  stated  here,  as  they 
practically  raise  but  two  questions:  (1) 
Whether,  under  the  facts  stated,  there  was  a 
sufficient  and  substantial  compliance  with  the 
law  requiring  personal  service  of  the  magis- 
trate with  the  notice  and  grounds  of  appeal 
within  five  days  after  the  judgment  was  ren- 
dered. (2)  If  not,  whether  the  magistrate, 
being  the  only  person  who  could  object  to  the 
want  of  service,  has  not  waived  such  objec- 
tion by  making  his  return  within  the  time 
prescribed,  in  which  no  objection  was  made 
to  any  want  of  personal  service  of  the  notice 
and  grounds  of  appeal,  as  appears  by  his  re- 
turn, made  January  3,  1900,  as  set  out  in  the 
"case." 
As  to  the  first  question,  there  is  no  doubt 


that  acceptance  of  servtoe  or  aifloiowledg- 

ment  thereof  in  writing  is  equivalent  to  i»er- 
aonal  service.  Benson  v.  Carrier,  28  S.  C,  at 
pages  122.  123,  5  S.  B.  272;  Whetstone  v. 
Livingston,  54  S.  C,  at  page  543,  32  S.  £. 
562,  where  it  is  said  that  a  statement  made 
In  the  magistrate's  return  that  "  'notice  of 
appeal  was  served  on  March  2nd,  1896,' 
fohile  sufflcientt  as  an  admission^  to  show 
that  ike  magistrate  toas  served  vfUh  the  no- 
tice of  appeal^  does  not  show,  or  even  pur- 
port to  show,  that  either  the  respondent  or 
his  attorney  was  ever  served  with  any  no- 
tice of  appeal."  (Italics  ours.)  If,  therefore, 
the  magistrate  had  with  his  own  hand  sign- 
ed his  name  to  the  acceptance  of  service  in- 
dorsed upon  the  notice  and  grounds  of  ap- 
peal, there  can  be  no  doubt  the  service  would 
have  been  sufficient.  Now,  while  it  is  true 
that  Nidiols,  the  magistrate,  did  not  with  his 
own  hand  sign  his  name  to  the  notice  and 
grounds  of  appeal  in  this  case,  yet  as  it 
seems  to  us,  he  did  what  was  equivalent 
thereto.  The  undisputed  facts  are  that  the 
magistrate  was  asked,  over  the  t^ephone,  by 
the  defenaant's  attorneys,  to  authorize  Miss 
Turner  to  accept  service  of  the  notice  and 
grounds  of  appeal,  which  he  consented  to  do; 
that  he  was  then  spoken  to  over  the  tele- 
phone by  a  lady  whose  voice  he  recognized 
as  that  of  Miss  Turner;  and  that  he  au- 
thorized her,  over  the  telephone,  to  accept 
service  for  him  of  the  notice  and  grounds  of 
appeal  in  this  case,  whereupon  Miss  Turner 
immediately  signed  the  name  of  the  magis- 
trate to  the  indorsement  on  the  back  of  the 
notice  and  grounds  of  appeal,  as  hereinabove 
set  out,  as  authorized  by  him  to  do.  This, 
It  seems  to  us,  amounted  in  law  to  the  same 
thing  as  if  the  magistrate  had  with  his  own 
hand  signed  his  name  to  the  acceptance  of 
service.  If  the  magistrate  had  been  person- 
ally present  and,  owing  to  some  temporary 
disability,  was  incapacitated  from  writing, 
and  had  for  that  reason  requested  Miss  Turner 
to  sign  his  name  to  the  paper,  and  she  had 
done  so,  there  cannot  be  a  shadow  of  doubt 
that  the  signature  so  made  would  in  hiw  be 
regarded  as  the  signature  of  the  magistrate. 
Indeed,  the  case  of  In  re  Strong's  Will  (Sur.) 
16  N.  Y.  Supp.  104,  which  is  cited  with  ap- 
proval by  this  court  in  Smythe  v.  Irick,  46 
S.  C,  at  page  815,  24  &  B.  69,  32  L.  R.  A. 
77,  affords  an  instance  of  this  kind.  There 
one  of  the  subscribing  witnesses  to  a  will, 
being  temporarily  incapacitated  from  writing 
"by  reason  of  a  felon  on  her  hand,"  asked  a 
bystander  to  sign  her  name,  which  was  done, 
and  the  court  held  it  to  be  sufficient  Take 
another  case.  Suppose  these  parties  had  been 
upon  opposite  sides  of  an  impassable  stream* 
and  the  magistrate  had  called  to  Miss  Tur- 
ner, requesting  her  to  sign  his  name  to  the 
acceptance  of  service,  and  she  had  done  so; 
could  there  be  a  doubt  that  In  law  such  signa- 
ture  would  be  regarded  as  that  of  the  mag- 
istrate? The  point  made  by  counsel  for  ap- 
pellant that,  while  this  may  be  true  where 
the  person  who  authorizes  another  to  sign 
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his  name  to  personallj  present,  and  sees  the 
agent  sign  bis  name,  It  is  not  true  where 
the  person  whose  name  is  signed  by  another 
is  not  present  cannot  be  sustained  in  this 
case.  The  only  object  of  requiring  the  pres- 
ence of  the  person  whose  name  is  signed 
by  another  is  for  the  purpose  of  identifying 
the  paper  which  is  signed,  and  that  the  sig- 
nature was  made  by  the  person  who  was  au- 
thorized or  requested  to  make  it  But  here 
no  question  has  been  or  could  be  made  to 
either  of  these  Identities;  for  the  undisputed 
facts  are  that  the  magistrate  knew  the  voice 
of  Miss  Turner,  and  knew  that  she  was  the 
person  whom  he  authorized  to  sign  his  name; 
that  she  was  the  person  who  did  sign  the 
magistrate's  name  by  his  authority;  and  that 
the  magistrate  knew  that  the  paper  which 
he  authorized  her  to  sign  was  the  acceptance 
of  service  of  the  notice  and  grounds  of  ap- 
peal. All  these  facts  he  knew  Just  as  well 
as  if  he  had  been  personally  present  when 
she  signed  his  name.  Under  this  view,  it 
becomes  unnecessary  to  consider  the  second 
question  above  stated.  We  think,  therefore, 
that  the  circuit  Judge  erred  in  granting  the 
motion  to  dismiss  the  appeal,  and  his  action 
In  that  respect  must  be  reversed. 

The  second  appeal  arises  out  of  the  follow- 
ing facts:  On  the  day  after  the  plaintiffs 
had  served  the  notice  of  their  motion  to  dis- 
miss the  appeal,  to  wit  on  the  24th  of  March, 
1900,  the  defendant's  attorneys  served  at- 
torneys for  plaintiffs  with  notice  of  a  motion 
to  reverse  the  Judgment  appealed  from,  upon 
the  ground  that  the  magistrate  had  no  Juris- 
diction to  try  the  case,  Inasmuch  as  the  de- 
fendant was  a  resident  of  Greenville  town- 
ship, and  that  the  said  G.  W.  Nichols,  the 
magistrate,  did  not  reside  in  the  township  of 
Greenville,  and  had  no  Jurisdiction  therein. 
This  motion  was  based  on  certain  affidavits 
served  with  the  notice  of  the  motion,  and  set 
out  in  the  "case,"  and  also  upon  the  record 
in  the  case.  The  motion  was  called  up  after 
the  motion  to  dismiss  the  appeal  had  been 
heard,  and  after  the  circuit  Judge  had  an- 
nounced his  decision  that  he  would  dismiss 
the  appeal.  After  hearing  argument  on  the 
motion  of  defendant  to  reverse  the  Judgment 
for  lack  of  Jurisdiction,  the  circuit  Judge 
granted  an  order  refusing  the  motion  upon 
the  ground  that  after  having  dismissed  the 
appeal  there  was  nothing  before  him,  and  he 
could  not,  therefore,  hear  or  determine  the 
defendant's  motion,  and  for  that  reason  de- 
fendant's motion  must  be  dismissed.  From 
this  order  the  second  appeal  is  taken,  upon 
the  several  grounds  set  out  in  the  record, 
which,  under  the  view  we  take,  need  not  be 
stated  here.  As  soon  as  the  circuit  Judge 
rendered  Judgment  dismissing  the  appeal, 
there  was  no  longer  any  case  before  him  In 
which  any  order  of  any  kind  could  be  passed. 
His  Judgment  dismissing  the  appeal  must  be 
regarded  as  the  law  of  the  case  until  it  is 
reversed  by  proper  authority.  The  fact  that 
this  court  has  now  reversed  the  order  dis- 
missing the  appeal  cannot  affect  the  ques- 


tkML  In  the  attitnde  vrhlch  the  ease  tbesn 
occupied,  there  was  no  error  on  the  part  of 
the  circuit  judge  in  refusing  defendant's  mo- 
tion to  reverse  the  magistrate's  Judgment  for 
lack  of  Jurisdiction,  for  the  reason  that  there 
was  then  no  case  before  him  in  which  he 
could  grant  any  order  or  take  any  other  ac- 
tion. He  could  only  acquire  Jurisdiction  of 
the  case  by  appeal,  and  If,  as  he  had  decided, 
there  was  no  appeal,  he  never  acquired  Juris- 
diction of  the  case.  It  is  quite  true  that  a 
question  of  Jurisdiction  can  be  raised  at  any 
stage  of  a  case,  but  there  must  be  a  case  be- 
fore the  court  before  that  or  any  other  ques- 
tion can  be  raised  or  determined.  So  soon, 
however,  as  the  order  of  the  circuit  Judge  dis- 
missing the  appeal  is  reversed  by  this  court 
the  way  will  then  be  open  for  the  defendant 
to  raise  the  question  presented  by  his  mo- 
tion. In  such  form  as  he  may  be  advised,  and 
have  the  same  considered  and  determined  up- 
on the  merits,  which  have  not  yet  been  con- 
sidered or  decided  either  by  this  or  the  dr^ 
cult  court  In  affirming  the  order  brought  be- 
fore us  by  the  second  appeal,  we  must  not 
therefore,  be  considered  as  concluding  the  de- 
fendant from  hereafter  raising  the  question  of 
Jurisdiction  presented  by  his  motion,  and  hav- 
ing the  same  considered  and  determined  on 
its  merits^  first  by  the  circuit  court  and  by 
appeal  to  this  court  if  desired. 

The  judgment  of  this  court  on  the  first  ap- 
peal is  that  the  orders  dismissing  the  appeals 
from  the  Judgments  of  the  magistrate  in  each 
of  the  three  cases  named  in  the  title  be  re- 
versed, and  that  the  said  cases  be  remanded 
to  the  circuit  court  for  the  purpose  of  hear- 
ing and  determining  the  questions  presented 
by  the  several  appeals  from  the  Judgments  of 
the  magistrate.  In  the  second  appeal  the 
Judgment  of  this  court  is  that  the  order  ap- 
pealed from  be  affirmed,  solely  on  the  ground 
that  as  long  as  the  orders  dismissing  the  ap- 
peals from  the  Judgments  rendered  by  the 
magistrate  stood  unreversed,  there  was  no 
case  before  the  circuit  court  in  which  he  coiild 
pass  any  order;  but  without  prejudice  to  the 
right  of  the  defendant  to  raise  the  same  ques- 
tion of  jurisdiction  presented  by  his  motion, 
in  such  form  as  he  may  be  advised,  and  have 
the  same  considered  and  determined  upon  the 
merits,  first  by  the  circuit  court  and  then 
by  this  court  if  he  shall  so  deshre. 


(58  s.  C.  39S) 

FERST  et  al.  v.  POWERS  et  aL 

(Supreme  Court  of  South  Carolina.     Aug.  2, 

1900.) 

ATTACHMENT  —  COMPLAINT  —  SUPPICIBNCY— 
LEGAL  AND  EQUITABLE  ACTIONS-JOINDER 
—AFFIDAVITS— TIME  OP  PILING— UNDERTAK- 
ING—EXECUTION  BY  AGENT. 

1.  Where  a  complaint  sought  to  obtain  jud|- 
ment  for  moneys  alleged  to  be  due  for  gooas 
sold  and  dellTered  to  a  defendant  and  to  set 
aside  his  alleged  Toid  assignment  or  transfer 
of  a  Steele  of  goods,  it  was  error  to  set  aside 
an  attachment  because  such  action  was  for  eq- 
uitable relief  only,  since,  under  the  Code,  legal 
and  equitable  causes  of  action  may  be  united 
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In  the  same  complaint;  and  snch  complaint 
stated  a  cause  of  action  at  law  for  goods  sold 
and  deliyered,  on  which  jud^ent  could  be  ren- 
dered independent  of  the  equitable  relief  sought, 
and  hence  was  sufficient  to  justify  a  resort  to 
attachment 

2.  Under  23  St.  at  Large,  p.  80,  amending 
Code,  §  250,  and  requiring  attachment  affidavits 
to  be  filed  at  the  time  of  the  issuing  of  the  war- 
rant, within  48  hours  thereafter,  such  an  affi- 
davit may  be  filed  within  48  hours  after  issu- 
ance of  the  attachment,  since  it  was  the  mani- 
fest object  of  the  amendment  to  reduce  the 
time  within  which  affidavits  could  be  filed  from 
10  days  to  48  hours,  and  the  apparent  conflict 
therein  is  reconciled,  and  its  object  attained, 
by  construing  it  to  require  filing  at  the  time  of 
issuing  the  warrant,  or  within  48  hours  there- 
after. 

3.  Since  an  undertaking  in  attachment  need 
not  be  under  seal,  the  names  of  attachment 
plaintiffs  may  be  signed  thereto  by  agents;  and 
an  undertaking  so  signed  under  authority  of 
telegrams,  which  are  attached  thereto,  is  suffi- 
cient. 

4b  Since  a  verified  complaint  may  be  used  as 
an  affidavit  in  an  application  for  attachment, 
such  a  complaint,  stating  a  cause  of  action  at 
law  against  a  defendant  whose  property  was 
sought  to  be  attached,  to  recover  for  goods 
sold  and  delivered^  and  affidavits  reciting  his 
Insolvency,  and  his  assignment  to  his  co-de- 
fendant, who  probably  knew  of  his  insolvency, 
a  few  days  after  receipt  of  a  considerable  stock 
of  goods,  and  that  he  represented  the  debts  to 
be  protected  by  the  assignment  as  greater  than 
they  actually  were,  and  other  facts  and  cir- 
cumstances in  support  of  the  general  statement 
that  the  assignment  was  in  fraud  of  creditors, 
sufficiently  stated  facts  showing  a  cause  of  ac- 
tion against  such  defendant,  with  the  amount 
and  grounds  thereof,  and  that  he  had  assigned 
his  property  with  intent  to  defraud  his  credit- 
ors, as  required  by  Oodc,  §  250. 

Appeal  Irom  common  pleas  circuit  court  of 
Laurens  county;   O.  W.  Buchanan,  Judge. 

Action  by  M.  Ferst's  Sons  &  Co.  and  others 
against  John  H.  Powers  and  another  to  re- 
cover for  goods  sold,  and  to  set  aside  au  as- 
signment, as  in  fraud  of  creditors.  An  at- 
tachment was  issued  in  aid  of  the  -  action, 
and  from  an  order  setting  the  same  aside  the 
plaintiffs  appeaL    Reversed. 

The  following  Is  the  complaint  referred  to 
in  the  opinion: 

"The  State  of  South  Carolina,  County  of 
Laurens.  Court  of  Common  Pleas.  Joseph 
Ferst,  Aaron  Ferst,  and  Leon  Ferst,  partners 
doing  business  under  the  firm  name  of  M. 
Ferst's  Sons  &  Co.,  and  J.  J.  Maddox  and  J. 
B.  Maddox,  partners  doing  business  under  the 
firm  name  of  J.  J.  &  J.  E.  Maddox,  Plaintiffs, 
against  John  H.  Powers  and  John  W.  Fowler, 
Defendants.  The  plaintiffs  above  named,  by 
Irby  &  Babb  and  Graydon  &  Giles,  their  at- 
torneys, complaining  of  John  H.  Powers  and 
John  W.  Fowler,  the  defendants  aforesaid, 
allege:  (1>  That  the  said  plaintiffs,  Joseph 
Ferst,  Aaron  Ferst,  and  Leon  Ferst,  are,  and 
were  at  the  times  hereinafter  set  forth,  part- 
ners doing  business  under  the  firm  name  of  M. 
Ferst's  Sons  &  Co.  (2)  That  the  plaintiffs  J. 
J.  Maddox  and  J.  B.  Maddox  are,  and  were  at 
the  times  hereinafter  set  forth,  partners  do- 
ing business  under  the  firm  name  of  J.  J.  & 
J.  B.  Maddox.    (3)  That  the  defendant  John 


H.  Powers  was  until  about  the  13th  day  of 
December,  A.  D.  1899,  engaged  in  the  mer- 
cantile business  in  the  city  of  Laurens,  in  the 
county  and  state  aXoresaid.  (4)  That  at  di- 
vers times  during  the  years  1898  and  1899 
the  said  firm  of  M.  Ferst's  Sons  &  Co.  sold 
and  delivered  to  the  said  John  H.  Powers 
sundry  articles  of  goods,  wares,  and  merchan- 
dise, by  open  account,  cm  which  there  is  now 
due  and  unpaid  the  sum  of  nine  hundred  and 
sixty-seven  dollars  and  seventy-five  cents.  (5) 
That  at  divers  times  during  the  years  1898 
and  1899  the  said  firm  of  J.  J.  &  J.  R  Mad- 
dox sold  and  delivered  to  the  said  John  H. 
Powers  sundry  articles  of  goods,  wares,  and 
merchandise,  by  open  account,  on  which  there 
is  now  due  and  unpaid  a  balance  of  four  hun- 
dred and  fifty-six  dollars  and  seventy  cents. 
(6)  That  on  or  about  the  13th  day  of  Decem- 
ber, A.  D.  1899,  the  said  John  H.  Powers 
transferred  and  delivered. to  the  defendant 
John  W.  Fowler  his  entire  stock  of  goods  in 
his  store  in  the  said  city  of  Laurens,  consist- 
ing of  staple  and  fancy  groceries  and  other 
articles.  (7)  That  the  plaintiffs  are  informed 
and  believe  that  the  pretended  consideration 
for  the  said  transfer  and  delivery  of  the  said 
stock  of  goods  was  an  agreement  by  the  said 
John  W.  Fowler  that  he  would  satisfy  a  claim 
of  four  hundred  dollars  alleged  to  be  due  and 
owing  him,  the  said  John  W.  Fowler,  by  the 
said  John  H.  Powers  for  rent  of  the  store 
lately  occupied  by  him  in  the  said  city  of  Lau- 
rens, and  that  he,  the  said  John  W.  Fowler, 
would  pay  sundry  claims  alleged  to  be  due 
by  the  said  John  H.  Powers  to  the  following 
named  parties,  to  wit:  To  one  W.  A  Todd, 
lately  a  clerk  in  the  store  of  the  said  John  H. 
Powers,  the  sum'of  five  hundred  dollars,  al- 
leged to  be  due  to  him  by  the  said  John  H. 
Powers  on  his  salary  as  such  clerk;  to  the 
People^s  Bank  of  Laurens,  a  certain  prom- 
issory note,  the  amount  of  which  is  not 
known  to  the  plaintiffs;  to  Bailey*s  Bank  of 
Clinton,  a  certain  promissory  note,  the 
amount  of  which  is  not  known  to  the  plain- 
tiffs; and  to  the  Bank  of  Laurens  a  certain 
other  note,  the  amount  of  which  is  not  known 
to  the  plaintiffs.  (8)  That  the  plaintiffs  are 
informed  and  believe  that  the  said  stock  of 
goods  was  worth,  at  cost  price,  the  sum  of 
eighteen  hundred  or  two  thousand  dollars, 
and  that  the  said  John  H.  Powers  claims  to 
have  sold  the  said  stock  of  goods  to  the  said 
John  W.  Fowler  at  eighty  per  cent  of  their 
said  cost  price.  (9)  That  the  plaintiffs  are  in- 
formed and  believe  that  at  the  time  of  the 
said  alleged  sale  the  said  John  H.  Powers 
was  totally  insolvent,  and  had  not  enough 
property  to  pay  the  debts  due  and  owing  by 
him.  (10)  That  the  plaintiffs  are  informed 
and  believe  that  the  amount  now  claimed  to 
be  due  and  owing  to  the  said  John  W.  Fow- 
ler by  the  said  John  H.  Powers  for  rent  is 
larger  than  the  amount  actually  due,  and  that 
the  amount  actually  due  is  only  about  two 
hundred  dollars;  and  the  plaintiffs  also  are 
informed  and  believe  that  the  amount  alleged 
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to  be  due  to  the  said  W.  A.  Todd  by  the  said 
John  H.  Powers  Is  much  neater  than  the 
sum  actually  due  to  him.  (11)  That  the  pUUn- 
tiffs  are  Informed  and  belieye  that  thef  said 
alleged  sale  was  made  for  a  consideration 
much  less  than  the  real  value  of  the  said 
stock  of  goods,  that  it  was  in  part  voluntary 
and  pretensive,  and  that  it  was  made  and 
accepted  with  the  intent  and  purpose  to  hin- 
der, delay,  defeat,  and  defraud  the  creditors 
of  the  said  John  H.  Powers,  and  especially 
these  plaintiffs,  who  are  the  largest  creditors 
of  the  said  John  H.  Powers,  as  they  are  in- 
formed and  believe.  (12)  That  the  plaintiffs 
are  Informed  and  believe  that  the  said  alleged 
sale  was  made  and  accepted  with  the  intent 
and  purpose  to  give  to  the  said  John  W.  Fow- 
ler, W.  A.  Todd,  the  People's  Bank,  Bailey's 
Bank,  and  the  Bank  of  Laurens  a  fraudulent 
and  unlawful  preference  over  the  other  cred- 
itors of  the  said  John  H.  Powers;  and  they 
are  advised  by  their  counsel  that  the  same  Is 
in  effect  an  assignment  with  preferences,  and 
is  contrary  to  the  assignment  acts  of  this 
state.  Wherefore  the  plaintiffs  demand  Judg- 
ment against  the  defendants:  First  That 
the  plaintiffs  M.  Fersf  s  Sons  &  Go.  have  Judg- 
ment against  the  defendant  John  H.  Powers 
for  the  sum  of  nine  hundred  and  sixty-seven 
and  s«/i 00  dollars.  Second.  That  the  plaintiffs 
J.  J.  &  J.  E.  Maddox  have  Judgment  against 
the  defendant  John  H.  Powers  for  the  sum  of 
four  hundred  and  fifty-six  and  ^o/ioo  dollars. 
Third.  That  the  said  alleged  sale  of  the  said 
stock  of  goods  be  set  aside  and  be  declared  to 
be  fraudulent  and  void.  Fourth.  That  the 
plaintiffs  may  have  such  other  and  further 
relief  as  to  the  court  may  seem  to  be  Just  and 
proper.  Irby  &  Babb,  Graydon  &  Giles, 
Plaintiffs'  Attorneys." 

The  following  Is  the  order  of  the  circuit 
Judge  setting  aside  the  attachment: 

"This  cause  came  before  me  on  a  motion  at 
chambers  to  set  aside  an  attachment  given  by 
the  clerk  of  court  for  Laurens  county.  The 
motion  is  made  on  several  grounds.  The  alle- 
gations of  fraud  in  the  affidavits  make  out  a 
prima  facie  case,  so  far  as  such  a  claim  could 
well  be  made  such  by  conclusion.  If  unre- 
butted,  the  Inference  of  improper  conduct 
would  be  strong.  The  grounds  for  setting 
aside  are  based  upon  several  objections,  grow- 
ing out  of  alleged  defects  in  filing  the  affida- 
vits, making  up  the  undertaking,  alleged  in- 
sufiSLclency  of  the  matters  stated  in  the  affida- 
vits, and  In  failing  to  state  facts  showing 
fraudulent  disposal  of  property  or  a  fraudu- 
lent assignment  of  the  same,  and  lastly  be- 
cause attachment  will  not  He  under  such  an 
alleged  cause  of  action.  To  understand  the 
effect  of  this  last  objection,  the  complaint 
must  be  referred  to.  There  are  two  plaintiffs, 
it  will  be  noticed,— Ferst's  Sons  &  Oo.  and  J. 
J.  &  J.  B.  Maddox;  two  Independent  claims 
for  goods  sold,  or  alleged  to  have  been  sold, 
and  delivered  to  John  H.  Powers,  who  was 
until  about  13th  December,  1899,  engaged  In 
mercantile  business  In  the  city  of  Laurent. 
That  on  that  day  <the  said  13th  day  of  De- 


cember, 189^  the  defendant  Powers  trans- 
ferred and  delivered  over  to  Fowler,  his  co- 
defendant,  his  entire  stock  of  goods  under 
an  agreementC?)  whereby  the  said  Fowler,  it 
was  claimed,  was  to  satisfy  a  claim  of  four 
hundred  dollars  alleged  to  be  due  and  owing 
to  said  Fowler  for  the  rent  of  the  store  lately 
occupied  by  him,  and  in  addition  the  said 
Fowler  was  to  pay  sundry  claims  alleged  to 
be  due  by  Powers  to  the  clerk,  W.  A.  Tbdd, 
to  the  People's  Bank  of  Laurens,  to  Bailey's 
Bank  of  Clinton.  It  is  charged  that  the  goods 
so  conveyed  were  worth  the  sum  of  eighteen 
hundred  or  two  thousand  dollars,  and  the  said 
Powers  claimed  to  have  sold  the  stock  to 
Fowler  at  eighty  per  cent  of  the  cost  price. 
That  the  said  John  Powers  was  totally  In- 
solvent, and  had  not  any  property  to  pay  the 
debts  due  and  owing.  They  further  say  that 
the  amount  due  to  Fowler  and  to  Todd  was 
not  as  much  as  was  claimed  by  Powers;  that 
It  was,  in  fact,  voluntary  and  pretenalve;  and 
that  it  was  made  and  accepted  with  the  in- 
tent and  purpose  to  hinder,  delay,  defeat  and 
defraud  the  creditors  of  Powers,  and  especial- 
ly these  two  firms,  plaintiffs,  who  are  the 
largest  creditors  of  the  said  John  Powers.  It 
was  charged  that  the  said  sale  was  made  and 
accepted  with  the  intent  and  purpose  to  give 
to  the  said  John  W.  Fowler,  W.  A.  Todd,  the 
People's  Bank,  Bailey's  Bank,  and  the  Bank 
of  Laurens  a  fraudulent  and  unlavtrful  pref- 
erence over  the  other  creditors  of  the  said 
John  H.  Powers,  and  they  are  advised  by 
their  counsel  that  the  same  is  in  effect  an 
assignment  and  preference,  and  contrary  to 
the  assignment  acts  of  this  state;  and  after 
demanding  Judgment  for  the  amounts  claimed 
to  be  due  each  of  the  plaintiffs,  respectively. 
It  is  further  demanded  that  the  said  alleged 
sale  of  the  said  stock  of  goods  be  set  aside 
and  declared  to  be  fraudulent  and  void,  and 
that  the  plaintiffs  may  have  such  other  and 
further  relief  as  to  the  court  may  seem  Just 
and  proper.  It  Is  to  be  observed  that  W.  A. 
Todd,  Bank  of  Laurens,  Bailey's  Bank,  and 
People*s  Bank  are  not  made  parties. 

'*The  objection  to  the  form  of  the  complaint 
and  its  character  is  material  here;  for  If 
there  was  no  cause  of  action,  or  an  appropri- 
ate cause  of  action,  there  could  not  be  a  prop- 
er attachment  under  it.  It  may  be  observed 
that,  giving  the  complaint  the  most  liberal 
construction,  it  Is  rather  to  be  construed  as 
demanding  an  equitable  relief  than  any  relief 
at  common  law.  By  giving  It  the  effect  of  an 
equitable  proceeding,  the  Joinder  of  two  In- 
dependent demands  In  the  same  complaint 
may  not  appear  so  unusual,  though  It  is  con- 
trary to  the  rule  in  that  character  of  cases. 
Evidently  the  purpose  was  to  make  a  cred- 
itors' bill,  and  to  create  an  equity  thereby, 
and  a  lien  upon  the  property  of  the  debtor. 
Powers,  and  thus  to  hold  it  by  the  hands  of 
the  court  to  respond  to  the  demands  of  plain- 
tiffs and  all  creditors  equally.  This  mudi  it 
has  been  thought  best  to  say  with  reference 
to  its  character.  '  Fraud  and  collusion  are 
charged,  whereby  it  was  intended  to  defeat 
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liJnder,  delay,  and  defraud  tlie  other  creditors. 
This  being  the  character  of  the  complaint, 
will  attachment  lie?  I  do  not  think  that  at- 
tachment is  the  proper  remedy  in  actions  of 
an  equitable  nature.  I  do  not  think  that  the 
usual  equitable  verdict  should  be  displaced 
by  so  stringent,  rigid,  and  harsh  a  proceeding 
as  that  by  attachment  in  the  first  Instance. 
'An  attachment  can  only  be  considered  in  the 
light  of  an  action  at  law.'  Havis  t.  Trapp.  2 
Nott  &  Mca  1S2.  See,  also,  1  Wait,  Act 
&  Det  441;  Drake,  Attachm.  40;  8  Am.  & 
ElQg.  Enc.  Law  (2d  E3d.)  184.  I  do  not  con- 
strue Bank  v.  StelUng,  31  S.  C.  871,  9  S.  B. 
1028,  as  contradicting  this  view.  Here  the 
defendants  are  both  residents  of  the  state. 
The  nominal  ownership,  at  least,  is  in  Fow- 
ler. It  is  true,  the  creditcMr  has  the  choice 
of  remedies.  See  Miller  y.  Hughes,  83  S.  C. 
542,  12  S.  E.  419;  Burch  v.  BranUey,  20  S. 
a  503;  Amaker  v.  New,  33  S.  0.  28,  11  S.  B. 
386.  I  do  not  think  he  can  exercise  the  com- 
mon law  (or  statutory)  and  equitable  at  the 
same  time,  by  using  one  cause  of  action  and 
a  remedy  appropriate  to  another  at  the  same 
time.  The  sale  Is  alleged  to  be  in  part,  at 
least  fraudulent  If  the  attachment  is  is- 
sued, it  must  be  issued  for  all  the  matters  and 
things  charged  in  the  complaint  in  this  case,-- 
as  well  for  the  matters  charged  to  have  been 
done  honestly  as  for  those  done  fraudulently, 
—whereas  it  should  Issue,  if  at  all  here,  only 
by  reason  of  the  fraud  done.  I  do  not  think 
attachment  was  ever  Intended  to  supply  the 
place  of  any  equitable  process,  injunction, 
etc.  By  referring  to  the  character  of  the  com- 
plaint I  am  by  no  means  satisfied  that  in 
Its  statement  of  an  equitable  cause  of  action 
it  is  sufficient;  but  I  do  not  pass  on  its  in- 
suflldency,  howeyer,  inasmuch  as  the  objec- 
tion made  is  not  that  the  statement  Is  insufii* 
dent  in  not  showing  any  cause,  but  that,  be- 
ing the  statement  of  an  equitable  cause  of  ac- 
tlon»  attachment  cannot  issue  in  its  enforce- 
ment or  as  an  aid  or  remedy  for,  or  depend- 
ent(?)  upon,  such  equitable  action.  Haying 
decided  that  an  attachment  will  not  lie  under 
such  a  complaint  the  other  grounds  become 
of  no  avail,  and  need  not  be  considered. 
Wherefore  it  is  ordered  that  the  writ  hereto- 
fore Issued  by  the  clerk  of  court  be  set  aside, 
vacated,  and  declared  vacated,  and  that  the 
attachment  or  action  based  upon  such  writ  be 
set  aside  and  be  considered  released^" 

Irby  &  Babb  and  Graydon  A  Giles,  for  ap- 
pellants. Ferguson  A  Featherstone  and  W. 
H.  Martin,  for  respondents. 

McIVBR,  G.  J.  The  two  plaintiffs  in  this 
case,  being  separate  and  distinct  mercantile 
firms,  claiming  to  be  creditors  of  the  defend- 
ant John  H.  Powers,  who  up  to  the  13th  of 
December,  1899,  was  engaged  in  the  mercan- 
tile business  In  the  city  of  Laurens,  united  In 
this  action,  which  was  commenced  on  the 
20th  of  December,  1899,  for  the  purposes 
hereinafter  stated.  No  question  seems  to 
have  been  raised  as  to  the  propriety  of  these 


two  plaintiffs  thus  uniting  in  this  action,  and 
hence  we  say  nothing  as  to  that  The  ob- 
ject of  the  action  will  be  best  disclosed  by  a 
copy  of  the  complaint,  which  was  verified, 
as  set  out  in  the  "case,*'  and  for  this  reason 
the  reporter  will  Incorporate  the  same  in  his 
report  of  the  case.  It  will  be  convenient, 
however,  to  state,  in  general  terms,  that  the 
action  seems  to  have  been  for  a  twofold  pur- 
pose: (1)  To  obtain  Judgment  against  the  de- 
fendant Powers  in  favor  of  the  several  plain- 
tiffs for  the  amounts  alleged  to  be  due  them, 
respectively;  (2)  to  set  aside  an  assignment 
or  transfer  by  the  defendant  Powers  to  his 
co-defendant  Fowler,  of  his  entire  stock  of 
goods,  for  the  purpose  of  applying  the  same 
to  the  payment  of  certain  other  specified  per- 
sons, by  the  said  Powers,  because  such  as- 
signment or  transfer  was  void  under  the  as- 
signment act  as  well  as  under  the  statute  of 
Elizabeth.  At  the  time  of  commencing  the 
action  a  warrant  of  attachment  was  obtained 
from  the  clerk,  which  "was  duly  served  on 
both  Powers  and  Fowler  at  the  time  of  the 
serving  of  the  summons  and  complaint  Cop- 
ies of  the  affidavits  on  which  the  warrant 
was  issued  were  also  served  on  said  parties, 
and  the  originals  filed  in  the  clerk's  office." 
In  this  quotation  from  the  "case"  it  is  not 
stated  when  these  copy  affidavits  were  serv- 
ed, or  when  the  originals  were  filed  in  the 
clerk's  office;  but  those  facts,  it  is  claim- 
ed, will  appear  in  the  affidavit  of  the  clerk, 
which  will  hereinafter  be  referred  to.  Soon 
thereafter  the  defendants  moved  before  his 
honor.  Judge  Buchanan,  to  vacate  said  at- 
tachment upon  the  following  grounds:  (1) 
Because  the  original  affidavits  upon  which 
the  warrant  of  attachment  is  based  were  not 
filed  In  the  derk's  office  at  the  time  of  the 
Issuing  of  the  warrant  as  required  by  law; 
(2)  because  the  bond  is  not  signed  by  plain- 
tiffs; (3)  because  the  affidavits  are  Insufii- 
dent,  in  that  they  fall  to  state  any  facts  go- 
ing to  show  a  fraudulent  disposal  of  property, 
or  a  fraudulent  assignment  of  property,  such 
as  is  contemplated  by  the  assignment  act; 
(4)  because  the  affidavits  fall  to  state  facts 
showing  any  fraud  at  all  on  the  part  of  de- 
fendants; (5)  because  an  attachment  will  not 
lie  in  this  action.  On  the  8th  of  January, 
1900,  the  circuit  Judge  granted  an  order  set- 
ting aside  the  attachment,  a  copy  of  which 
is  set  out  in  the  "case,**  which  should  like- 
wise be  incorporated  in  the  report  of  the 
case.  From  this  order,  plaintiffs  appeal,  up- 
on the  several  grounds  set  out  in  the  record, 
which  need  not  be  stated  here,  as  they  make, 
substantially,  but  two  questions:  (1)  Wheth- 
er the  action  in  aid  of  which  the  attachment 
was  issued  was  for  equitable  relief  oQly;  (2) 
whether  in  such  an  action  a  warrant  of  at- 
tachment can  be  issued.  The  defendants,  in 
accordance  with  the  proper  practice,  have 
given  notice  that  in  case  this  court  should  be 
unable  to  sustain  the  order  of  Judge  Buch*' 
anan  on  the  ground  upon  which  he  rested  .his 
conclusion,  they  would  ask  this  court  to  sus- 
tain said  order  upon  the  first  four  grounds 
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upon  which  thej  reded  their  motion  to  racate 
the  attachment,  which  are  set  out  above. 

Our  first  Inquiry,  therefore.  Is  whether  this 
was  an  action  for  equitable  relief  only.  It  Is 
well  settled,  under  the  Code  of  Procedure, 
that  a  plaintiff  may  unite  In  the  same  com- 
plaint both  legal  and  equitable  causes  of  ac- 
tion, and  that  Is  exactly  what  was  done  In 
this  case.  The  complaint  sets  out  a  cause 
of  action  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  Powers,  and  de- 
mands Judgment  against  him  for  the  amount 
thereof;  and  this  Is,  surely,  nothing  but  a 
legal  cause  of  action,  pure  and  simple,  with- 
out any  feature  of  equitable  cognizance.  It 
Is  true  that  there  Is  another  cause  of  action 
set  out  In  the  complaint,  against  both  of  the 
defendants,  which  is  of  an  equitable  charac- 
ter, to  wit,  that  upon  which  the  relief  de- 
manded Is  that  the  assignment  by  John  H. 
Powers  to  his  co-defendant,  John  W.  Powers, 
of  his  entire  stoclc  of  goods,  should  be  set 
aside.  But  that  does  not  Invest  the  whole 
action  with  the  character  of  an  equitable  ac- 
tion; for  if,  upon  the  trial,  the  plaintiffs  shall 
fail  to  establish  their  equitable  cause  of  ac- 
tion, that  would  not  prevent  them  from  ob- 
taining judgment  against  Powers,  if  they 
shall  establish  their  claims  for  goods  sold 
and  delivered.  In  the  case  of  Magruder  ▼. 
Clayton,  29  S.  C.  407,  7  S.  E.  844,  that  was 
the  result  of  such  a  case  as  this.  See,  also, 
Adler  v.  Cloud,  42  S.  C.  272.  20  S.  E.  393,  to 
the  same  effect  In  both  of  those  cases  the 
actions  were  brought  for  the  double  purpose 
of  setting  aside  certain  assignments  and 
transfers  of  property,  and  at  the  same  time 
for  the  purpose  of  obtaining  judgments 
against  the  debtor  on  the  claims  alleged  to 
be  due  to  the  plaintiffs;  and  in  both  of  the 
cases,  after  the  plaintiffs  had  failed  to  estab- 
lish their  equitable  cause  of  action  their  right 
to  establish  their  legal  cause  of  action  was 
distinctly  and  fully  recognized.  See,  also,  to 
the  same  effect.  Bank  v.  Stelling,  81  S.  a  8G0, 
9  S.  E.  1028.  It  seems  to  us,  therefore,  that 
the  circuit  judge  was  In  error  In  holding  that 
this  was  an  action  for  equitable  relief  only, 
and  therefore  not  such  an  action  as  would  en- 
able the  plaintiffs  to  resort  to  the  remedy  by 
attachment;  for,  as  we  have  seen,  the  ac- 
tion was  founded  upon  two  causes  of  action, 
one  of  a  purely  legal  character,  and  the  other 
equitable  in  Its  character,  and  hence  there 
was  error  In  setting  aside  the  attachment  on 
that  ground  only.  Under  this  view,  It  be- 
comes unnecessary  to  consider  the  question 
whether  an  attachment  can  be  resorted  to  In 
an  action  of  purely  equitable  cognizance,  as 
this  is  not  such  an  action,  and  therefore  no 
such  question  can  arise  in  this  case. 

We  will  next  proceed  to  consider  the  addi- 
tional grounds  relied  upon  by  the  defendants 
to  sustain  the  order  appealed  from: 

The  first  ground  Is  based  upon  the  theory 
that  the  law  requires  that  the  original  affi- 
davits upon  which  the  warrant  of  attach- 
ment shall  be  filed  In  the  clerk's  office  at 
the  time  of  Issuing  the  warrant    The  law  ufh 


on  the  subject  Is  to  be  found  In  section  250 
of  the  Code,  as  amended  by  the  act  of  1899 
(23  Stat  at  Large,  p.  30),  and  the  particular 
language  relied  upon  seems  to  be  the  follow- 
ing: **It  shall  be  the  duty  of  the  plaintiff  pro- 
curing such  warrant  at  the  time  of  the  is- 
suing thereof,  to  cause  the  affidavits  upon 
which  the  same  was  granted  to  be  filed  In  the 
office  of  the  clerk  of  the  court  of  common 
pleas,  or  with  the  magistrate,  in  which  or  be- 
fore whom  the  action  is  to  be  tried,  within 
forty-eight  hours  after  the  Issuance  of  the  at- 
tachment." While  there  Is  an  apparent  con- 
flict in  two  of  the  clauses  of  the  sentence  just 
quoted  from  the  statute,  as  the  first  clause 
seems  to  require  the  filing  the  affidavits  at  the 
time  of  issuing  the  warrant,  while  the  lajst 
clause  requires  that  the  affidavits  be  filed 
within  48  hours  after  the  Issuance  of  the  at- 
tachment yet  it  is  the  duty  of  the  court  to  rec- 
oncile such  confilet  if  possible,  and  this  may 
be  done  by  reading  the  sentence  somewhat 
in  this  way:  Declaring  that  these  papers 
must  be  filed  at  the  time  of  issuing  the  war- 
rant or  within  48  hours  thereafter.  This 
would  give  effect  to  every  part  of  the  sen- 
tence, while  that  contended  for  by  respond- 
ents would  completely  ignore  the  provision 
that  these  papers  should  be  filed  within  48 
hours  after  the  Issuance  of  the  attachment 
Besides,  the  manifest  object  of  the  act  of 
1899.  in  which  the  words  relied  upon  are 
found,  was  to  amend  section  250  of  the 
Code  by  reducing  the  time  within  which  the 
affidavits  were  required  to  be  filed  from  10 
days  after  issuing  the  warrant  to  48  hours; 
and  to  adopt  the  construction  contended  for 
would  defeat  that  object  But  if  there  is  a 
clear  and  absolute  repugnancy,  which  can- 
not be  reconciled,  between  two  sections  of  a 
statute,  or  between  two  clauses  of  the  same 
section,  the  last  must  be  preferred  to  the 
first  Potter,  Dwar.  St  132;  End.  Interp. 
St  §  183.  And,  if  we  are  forced  to  resort  to 
this  rule.  It  follows  that  if  the  affidavits 
are  filed  within  48  hours  after  the  issuance 
of  the  warrant  of  attachment  the  statute 
will  be  complied  with.  This  being  the  law. 
It  seems  to  us  that  the  two  affidavits  of  the 
clerk  set  out  in  the  "case**  are  sufficient  to 
show  that  this  requirement  was  complied 
with.  The  first  ground  upon  which  the  mo- 
tion to  vacate  the  attachment  was  based  can- 
not therefore,  be  sustained. 

The  second  ground  upon  which  the  motion 
was  based  means,  no  doubt  the  undertak- 
ing required  was  not  signed  by  the  plain- 
tiffs. It  appears  from  the  statements  made 
in  the  *'case"  that  this  undertaking  was 
signed  as  follows:  "Joseph  Ferst  Aaron 
Ferst,  Leon  Ferst  as  M.  Ferst's  Sons  &  Co. 
by  T.  D.  Darlington,  Agent  J.  J.  Mad- 
dox,  J.  E.  Maddox,  as  J.  J.  &  J.  E.  Maddox. 
by  Ellis  Graydon.  W.  C.  Irby."  These  sig- 
natures of  the  plaintiffs  were  made  by  T.  D. 
Darlington  and  Ellis  G.  Graydon,  respective- 
ly, under  the  authority  of  telegrams  to 
these  gentlemen,  respectively,  which  were 
attached  to  the  undertaking;    and  Mr.  W, 
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G.  Irby  ulgned  his  own  name,  doubtless  as 
surety.  This,  we  think,  was  a  sulBclent 
compliance  with  the  statute.  The  undertak- 
ing In  the  attachment  need  not  be  under 
seal.  Grollman  y.  Llpsitz,  43  S.  G.  839,  21 
S.  B.  272.  And  therefore  we  see  no  reason 
why  the  names  of  the  plaintiffs  could  not 
be  signed  by  the  gentlemen  named  as  agents, 
under  the  authority  of  telegrams  from  the 
plaintiffs  which  were  attached  to  the  under- 
taking. See  what  is  said  on  this  point  in 
Bank  y.  Stelling,  31  S.  O.  371,  9  S.  E.  1028. 
The  second  ground  of  the  motion  cannot, 
therefore,  be  sustained. 

The  third  and  fourth  grounds  of  the  mo- 
tion may  be  considered  together,  as  they 
both  raise  the  question  whether  the  affida- 
vits set  forth  the  facts  showing  such  a 
fraudulent  disposition  of  the  property  of  the 
defendants  as  is  contemplated  by  the  at- 
tachment act  In  section  250  of  the  Code 
It  Is  provided  that  a  warrant  of  attachment 
may  be  issued  '^whenever  it  shall  appear  by 
affidavit  that  a  cause  of  action  exists  against 
such  defendant  specifying  the  amount  of 
the  claim  and  the  grounds  thereof,  and  that 
the  defendant  ♦  ♦  ♦  has  assigned,  dis- 
posed of  or  secreted  any  of  his  or  its  prop- 
erty with  the  like  intent";  that  is,  with  an 
intent  to  defraud  his  creditors.  It  seems  to 
us  that  a  casual  reading  of  the  affidavits 
will  be  quite  sufficient  to  show  that  all 
these  things  are  fully  set  forth  therein. 
There  can  be  no  doubt  that  the  complaint, 
which  is  verified,  and  may  therefore  be 
used  as  an  affidavit  in  an  application  for  an 
attachment,  fully  sets  forth  the  facts  suffi- 
cient to  constitute  a  cause  of  action  at  law 
against  the  defendant  John  W.  Powers,  the 
defendant  whose  property  was  sought  to  be 
attached,  and  in  the  affidavits  the  following 
facts  were  stated:  That  John  H.  Powers  was 
Insolvent  (a  fact  probably  known  to  his  co- 
defendant.  Fowler,  from  the  circumstances); 
that  the  assignment  was  made  but  a  very 
few  days  after  Powers  had  received  a  con- 
siderable portion  of  his  stock  of  goods;  that 
the  amount  of  the  debts  which  were  to  be 
protected  by  the  assignment  was  smaller 
than  as  represented  by  Powers,— besides  va- 
rious facts  and  circumstances  going  to  sus- 
tain the  general  statement  that  the  assign- 
ment was  made  with  Intent  to  defraud  the 
creditors  of  Powers.  Indeed,  the  circuit 
Judge,  in  his  decree,  says,  "The  allegations 
of  fraud  in  the  affidavits  make  out  a  prima 
facie  case."  from  which,  **if  unrebutted.  the 
Inference  of  improper  conduct  would  be 
strong";  and  it  does  not  appear  that  any 
counter  affidavits  were  submitted.  It  seems 
to  us,  therefore,  that  neither  the  third  nor 
the  fourth  ground  of  motion  can  be  sus- 
tained; and,  as  the  fifth  ground  has  already 
been  disposed  of,  we  must  hold  that  there 
was  error  in  granting  the  order  vacating 
the  attachment  It  is  the  Judgment  of  this 
«H>urt  that  the  order  appealed  from  be  re- 
versed. 


FERST  et  aL  y. 
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POWERS. 


MADDOX  et  al.  v.  SAME. 

(Supreme  Court  of  South  Carolina.    Aug.  2, 

1900.) 

ACTION  —  ANOTHER   ACTION    PENDING  —  DI8- 
MISSALr-MOTION. 

1.  An  action  will  be  dismissed,  and  an  at- 
tachment issued  therein  set  aside,  where  anoth* 
er  action  is  pending  for  the  same  cause,  since 
both  cannot  be  maintained. 

2.  The  question  whether  another  action  is 
pending  for  the  same  canse  need  not  be  set 
up  by  plea  or  answer,  but  may  be  raised  by  a 
motion  to  dismiss. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;   O.  W.  Buchanan,  Judge. 

Actions  by  M.  Ferst's  Sons  &  Co.  and  J.  J. 
&  J.  E.  Maddoz  against  John  H.  Powers. 
From  a  Judgment  in  favor  of  defendant, 
plaintiffs  appeal.    Affirmed. 

Irby  &  Babb  and  Graydon  &,  Giles,  for  ap- 
pellants. Ferguson  &  Featherstone  and  W. 
H.  Martin,  for  respondent 

McIVER,  G.  J.  These  two  cases,  being 
identical,  except  as  to  names  and  amounts, 
were  heard  and  will  be  considered  together. 
Indeed,  these  two  cases  were  heard  in  con- 
nection with  the  case  of  M.  Ferst's  Sons  & 
Co.  and  J.  J.  &,  J.  E.  Maddox  against  John  H. 
Powers  and  John  W.  Fowler  (see  36  S.  E.  744), 
in  which  the  opinion  of  this  court  has  been 
prepared,  and  should  be  filed  at  the  same  time 
as  this  opinion  is  filed.  For  convenience,  the 
case  Just  named  will  be  designated  as  "Ap- 
peal No.  1,"  while  the  present  case  (emora- 
clng  the  two  cases  named  in  the  title  of  this 
opinion)  will  be  designated  as  "Appeal  No.  2." 

It  appears  that  very  soon  after  his  honor. 
Judge  Buchanan,  had  granted  his  order  va- 
cating the  attachment,  which  was  the  sub- 
ject-matter for  consideration  in  appeal  No.  1, 
these  plaintiffs  commenced  separate  actions 
against  John  H.  Powers  for  the  sole  purpose 
of  recovering  the  amounts  alleged  to  be  due 
them,  respectively,  for  goods  sold  and  deliv- 
ered, and  at  the  same  time  sued  out  warrants 
of  attachment.  Thereupon  the  defendant  In 
each  of  the  cases  made  a  motion  before  nis 
honor.  Judge  Buchanan,  to  vacate  the  attach- 
ments on  the  several  grounds  set  out  in  the 
"case."  It  was  stated  in  the  notice  of  the 
motion  that  it  would  be  based  upon  the  plead* 
ings  and  affidavits  in  these  actions,  and  also 
upon  the  pleadings  and  affidavits  in  the  action 
which  we  have  designated  as  appeal  No.  1. 
The  motion  was  granted  upon  the  single 
ground  that,  there  being  another  action  pend- 
ing for  the  same  cause,  these  actions  cannot 
be  maintained,  and  therefore  the  attachments 
must  be  set  aside.  The  present  appeal  pre- 
sents the  single  question  whether  there  was 
error  in  such  ruling. 

We  agree  with  the  circuit  Judge.  As  will 
be  seen  by  reference  to  our  opinion  in  appeal 
No.  1,  it  is  clear  that  the  action  in  that  case, 
so  far  as  one  of  the  causes  of  action  there 
stated  is  concerned,  was  the  same  as  the 
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cause  of  action  set  forth  in  the  pleadings  In 
these  cases.  That  case,  nnqaettionably,  is 
still  pendiDg,  and  the  plaintiffs  cannot  be  per- 
mitted to  pursue  the  defendant  Powers  on  the 
same  cause  of  action  in  two  cases  at  the  same 
time;  for  if,  as  was  shown  in  the  opinion 
prepared  In  appeal  No.  1,  the  plaintiffs  in 
these  two  cases  may,  if  they  prove  their 
claims,  obtain  Judgment  for  the  amount  of 
their  claims  for  goods  sold  and  dellrered, 
they  certainly  cannot  maintain  these  actions, 
based  upon  the  very  same  claims,  as  long  as 
that  case  is  pending;  and,  if  they  have  no 
cause  of  action  in  these  two  cases,  then  they 
are  not  entitled  to  the  attachments.  Central 
Ralh-oad  &  Banking  Co.  v.  Georgia  Const  & 
Inv.  Co.,  32  S.  C.  319.  11  S.  E.  102. 

The  contention  on  the  part  of  the  appellant 
that  the  question  whether  another  action  is 
pending  for  the  same  cause  cannot  be  raised 
by  a  motion,  but  that  it  must  be  set  up  by 
plea  or  answer,  cannot  be  sustained.  One  of 
the  facts  necessary  to  be  shown  by  affidavit  In 
order  to  obtain  a  warrant  of  attachment  is 
that  a  cause  of  action  exists;  and  if  that  Is 
not  only  not  shown,  but  Is  negatived,  by  the 
affidavits  on  the  motion  papers,  then  the 
attachment  cannot  staud.  See  Baum  v.  Bell, 
28  S.  C.  201,  6  S.  EL  485.  The  Judgment  of 
this  court  is  that  the  order  appealed  from  be 
affirmed. 


CALVERT  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    Aug.   10, 

1900.) 

RBMOVAL  OF  CAUSES— FOREIGN  CORPORA- 
TI0N8. 
A  railroad  company  incorporated  under  the 
laws  of  another  state  is  a  nonresident  of  South 
Carolina,  for  the  purpose  of  removal  of  causes 
to  a  federal  court,  though  it  has  complied  with 
the  requirements  of  Act  March  19,  1896.  provid- 
ing that  thereupon  such  corporation  shall  be- 
come a  domestic  corporation,  with  all  the  rights 
and  liabilities  thereof. 

Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;   Ernest  Gary,  Judge. 

Action  by  W.  H.  Calvert  administrator  of 
D.  C.  Calvert,  deceased,  against  the  Southern 
Railway  Company.  Defendant's  petition  to 
remove  the  cause  to  the  federal  court  was 
refused,  plaintiff  had  Judgment,  and  defend- 
ant appeals.    Reversed. 

T.  P.  Cothran,  for  appellant.  W,  N.  Gray- 
don,  for  respondent 

JONBS,  J.  This  action  was  for  $10,000 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate  by  the  defendant  com- 
pany on  its  line  of  railway  in  Abbeville  coun- 
ty, in  this  state.  Before  entering  upon  trial 
the  defendant  interposed  an  objection  to  the 
Jurisdiction  of  the  court  on  the  ground  of 
defendant's  right  to  remove  said  cause  to  the 
circuit  court  of  the  United  States,  based  upon 
the  following  agreed  statement  of  facts:  '*(1) 
That  the  Southern  Railway  Company  on  the 
|8th  of  June,  1894,  became  a  corporation  un- 


der the  laws  of  the  state  of  Viiginia.  CO 
That  said  Southern  Railway  Company  has 
complied  with  the  constitution  (article  9,  f  8). 
and  with  the  acts  of  assembly  of  said  state  in 
reference  to  foreign  corporations  doing  busi- 
ness in  this  state,  by  filing  with  the  secretary 
of  state  a  certified  copy  of  its  charter,  on  the 

day  of  January,  1897,  and  by  filing  the 

same  with  the  register  of  mesne  conveyance 

of  Abbeville  county  on  April ,  189a    (3) 

That  on  the day  of  July,  1899,  the  de- 
fendant filed  with  the  clerk  of  the  court  of 
common  pleas  of  Abbeville  county  its  peti- 
tion for  removal  of  this  cause  to  the  circuit 
court  of  the  United  States  for  the  district  of 
South  Carolina,  and  accompanied  said  peti- 
tion with  a  properly  executed  bond,  as  re- 
quired by  law.  Said  petition  and  bond  were 
filed  within  the  time  required  by  the  statutes 
of  South  Carolina  for  answering  the  complaint 

herein.    <4)  That  thereafter,  on  the day 

of  July,  1899,  the  defendant  served  upon 
plaintiff's  attorneys  its  answer  in  this  case. 
(5)  That  within  the  time  required  by  law  the 
defendant  filed  with  the  clerk  of  the  United 
States  circuit  court  for  the  district  of  South 
Carolina  a  certified  copy  of  the  record  in  said 
cause,  and  procured  the  said  cause  to  be  dock- 
eted In  said  last-named  court.  The  plaintiff 
does  not  waive  the  objection  that  such  filing 
and  docketing  cannot  be  made  until  the  state 
court  signs  an  order  allowing  removal  of  said 
cause  to  the  U.  S.  court  (6)  That  notwith- 
standing said  proceedings  for  removal,  the 
plaintiff  has  procured  said  cause  to  be  dock- 
eted upon  calendar  1  of  the  court  of  common 
pleas  for  Abbeville  county."  The  circuit  court 
overruled  the  objection,  on  the  authority  of 
Mathis  V.  Railway  Co.,  53  S.  C.  257,  31  S.  E. 
240,  and  from  the  order  in  the  premises  is 
this  appeal. 

The  question  of  the  right  of  the  defendant 
company  to  remove  a  similar  cause,  on  sab- 
stantlally  the  same  state  of  facts,  was  con- 
sidered in  the  recent  case  of  Wilson  v.  Rail- 
way Co.  (filed  on  the  2d  day  of  August,  1900) 
36  S.  £.  701,  wherein  the  case  of  Mathis  v. 
Railway  Co.,  supra,  was  overruled,  and  the 
right  of  defendant  to  remove  on  the  ground 
of  diverse. citizenship  and  nonresidence  was 
sustained.  That  decision  controls  this  case. 
Upon  the  filing  of  the  required  petition  and 
bond  for  removal,  the  state  court  has  no  ju- 
risdiction to  proceed  further.  Marshall  ▼. 
Holmes.  141  U.  S.  595.  12  Sup.  Ct.  62.  35  L. 
Ed.  870;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  C.  213.  15  S.  E.  562;  Dunham  v.  Car- 
son, 37  S.  C.  279.  15  S.  E  960.  The  judgment 
of  the  circuit  court  is  reversed. 

POPE,  J.,  dissenting. 


(Ill  Gfi.  783) 
OUSLBY  et  al.  v.  BAILEY  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

RECEIVERS— JUDICIAL   8AI.B-PURCHASBR'8 
TITLE-UNRECORDED   CONVEYANCE. 
A  purchaser  of  land  at  judicial  sale,  act- 
ing in  good  faith  and  without  notice^  acquires 
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title  u  acalnst  a  prior  coDT^ance  by  the  owner* 
nnrecorded  at  the  time  of  the  making  and  ood- 
firmatioD  of  such  sale. 
rSyJlabus  by  the  Court.) 

Error  from  superior  court.  Coffee  county; 
Joseph  W.  Bennet  Judge. 

Action  by  R.  F.  Onsley  ft  Bro.  against  J. 
S.  Bailey  &  Co.  From  a  Judgment  in  favor 
of  defendants,  plaintiffs  bring  error.  Affirm- 
ed. 

Leon  A.  Wilson,  for  plaintiffs  in  error. 
Toomer  &  Reynolds,  for  defendants  in  er* 
ror. 

UTTLB,  J.  Onsley  ft  Bro.  filed  a  peti- 
tion in  the  superior  court  of  Coffee  county  by 
which  they  sought  to  enjoin  Bailey  ft  Co. 
from  entering  and  cutting  the  timber  on  lot 
of  land  No.  438,  in  the  Sixth  district  of  said 
county,  alleging  that  they  had  a  perfect  title 
to  the  same.  The  defendants,  admitting  that 
it  was  their  purpose  to  cut  such  of  the  tim- 
ber on  said  lot  as  was  suitable  for  sawmill 
purposes,  denied  that  petitioners  had  any 
title  to  the  same,  but  averred  that  the  de- 
fendants had  a  full  legal  title  to  said  land 
and  the  timber  thereon.  At  the  hearing  the 
following  agreed  statement  of  facts  was 
submitted.  In  connection  with  the  pleadings: 
'*On  March  29,  1842,  the  state  of  Georgia 
granted  to  Abraham  Hargraves  lot  of  land 
438,  in  the  Sixth  district  of  Appling,  now 
Coffee,  county.  On  December  SO,  1858, 
Abraham  Hargraves,  for  a  proper  consid- 
eration, conveyed  said  lot  to  Christopher 
Hargraves.  This  deed  Is  regular,  and  was 
properly  recorded.  On  December  4.  1877, 
John  Fussell,  the  duly-qualified  administra- 
tor on  the  estate  of  0.  C.  Hargraves,  for  a 
proper  consideration,  conveyed  this  lot  to 
Hardy  Summerlln,  and  the  deed  is  regular, 
and  has  been  properly  recorded.  On  May 
4,  1887,  Hardy  Summerlln  made  a  deed  for 
a  proper  consideration,  conveying  to  James 
McDonald  all  of  the  timber  on  said  lot  of 
land  suitable  for  sawmill  purposes.  This 
deed  is  properly  witnessed,  and  Is  duly  re- 
corded. On  June  20,  1890,  James  McDon- 
ald, who  was  at  that  time  solvent,  made  a 
deed.  In  consideration  of  the  sum  of  $300, 
to  B.  J.  Stokes,  F.  M.  Stokes,  and  W.  B. 
Burbage,  doing  a  turpentine  business  under 
the  firm  name  of  Stokes  Bros,  ft  Co.,  in  the 
county  of  Coffee,  said  state,  whereby  the 
said  James  McDonald  did  lease  and  convey 
unto  the  said  Stokes  Bros,  ft  Co.,  their  heirs 
and  assigns,  lot  of  land  and  timber  No.  438, 
lying  in  the  Sixth  district  of  Coffee  county. 
In  the  state  aforesaid,  for  a  term  of  three 
yean,  beginning  at  whatever  time  the  above- 
leased  timber  was  boxed;  the  parties  of  the 
second  part  agreeing  to  return  back  unto 
the  said  James  McDonald,  his  heirs  and  as- 
signs, the  above-leased  premises,  at  the  ex- 
piration of  said  lease,  in  as  good  condition 
as  could  be  expected  from  such  usage.  This 
deed  is  prbperly  executed,  and  was  filed 
for  record  on  January  7,  1805,  in  the  clerk*s 
office  of  Coffee  superior  court,  and  recorded 


on  the  same  day.  On  January  18,  1803, 
Stokes  Bros,  ft  Co.,  as  aforesaid,  made  a 
deed,  for  a  valuable  consideration,  conveying 
the  same  property  mentioned  in  the  McDon- 
ald deed  to  O.  H.  Lowther.  This  deed  is 
properly  recorded,  and  was  so  recorded  on 
January  7,  1805,  and  was  filed  for  record  on 
same  day.  The  same  property  was  conveyed 
by  O.  H.  Lowther,  by  proper  instrument 
of  writing,  duly  executed,  and  for  a  prop- 
er consideration,  to  Willlford  ft  Loring,  a 
firm  composed  of  R.  F.  Willlford  and  O. 
W.  Loring;  and  Willlford  ft  Loring,  in  turn, 
by  proper  instrument  of  writing,  for  a  val- 
uable consideration,  conveyed  the  same  prop- 
erty to  Chancey  &  Purdom;  who,  in  turn, 
for  a  proper  consideration,  and  by  proper 
instrument  of  writing,  conveyed  the  prem- 
ises to  R.  F.  Ousley  ft  Bro.,  the  plaintiffs  in 
the  above-stated  cause;  which  deed  from 
Willlford  ft  Loring  to  Chancey  ft  Purdom 
was  recorded  properly,  October  22,  1808. 
The  deed  from  O.  H.  Lowther  to  Willlford 
ft  Loring  was  recorded  December  30,  1806. 
The  deed  from  Lowther  to  Willlford  &  Lor- 
ing bears  date  December  30,  1806,  and  the 
deed  from  Willlford  ft  Loring  to  Chancey  ft 
Purdom  bears  date  the  10th  day  of  October. 
1808,  and  the  deed  from  Chancey  ft  Pur- 
dom to  R.  F.  Ousley  ft  Bro.  bears  date  Oc- 
tober 4,  1800;  this  last  deed  being  filed  for 
lecord  and  recorded  October  4,  1800.  Id 
the  fall  of  1808,  Chancey  ft  Purdom,  a  firm 
composed  of  A.  H.  Chancey  and  J.  O.  Pur- 
dom, entered  upon  said  lot  of  land,  and  box- 
ed the  sawmill  timber  thereon  for  turpen- 
tine purposes  (this  was  the  first  entry  made 
upon  said  lot  of  land  for  such  purposes), 
and  worked  the  same  one  year;  that  Is,  un- 
til October  4,  1800,  at  which  time  they  sold 
the  same  for  turpentine  purposes.  The  sec- 
ond year  of  said  working  will  expire  In 
the  fall  of  the  present  year,  and  the  said 
Ousley  &  Bro.  claim  the  right  under  the 
lease  to  work  it  an  additional  year  after 
the  expiration  of  the  present  year.  While 
said  Chancey  ft  Purdom  were  in  the  posses- 
sion working  the  same  for  turpentine  pur- 
poses, Bailey  ft  Co.  having  actual  notice  of 
such  possession  and  the  working  of  the  said 
timber  for  such  purposes,  R.  F.  Ousley  & 
Bro.  purchased  the  turpentine  interests  from 
said  parties  for  the  remaining  period  men- 
tioned in  the  McDonald  lease.  On  May 
1,  1000.  said  Bailey  ft  Co.  notified  plaintiffs 
In  writing  as  follows:  *We  are  now  about 
ready  to  cut  the  timber  on  lot  438.  We 
have  delayed  as  long  as  we  could,  and  will 
still  delay  as  much  as  possible,  but  we  are 
liable  now  to  go  into  It  any  day,  and  this 
Is  to  let  you  know,  so  that  you  will  not  go 
to  any  extra  expense  with  your  boxing.' 
After  this  notice  was  given,  the  petition  for 
injunction  in  the  above-stated  case  was 
brought  In  the  latter  part  of  1803,  James 
McDonald,  who  was  then  engaged  in  the 
cutting  and  manufacturing  of  lumber  at  Mc- 
Donald's Mill,  Coffee  county,  Ga.,  was  placed 
in  the  hands  of  a  receiver  at  the  suit  of  the 
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Downing  Company  and  others,  as  provided 
for  under  Civ.  Code,  fifi  27ie,  2721,  Henry 
T.  Kennon  being  appointed  temporary  re- 
ceiver. At  the  March  term,  1894,  ot  Coffee 
superior  court,  a  decree  was  rendered  in 
the  said  cause,  appointing  Henry  T.  Kennon 
as  master  commissioner  therein,  who  was 
Instructed  by  the  order  and  decree  entered 
by  Hon.  J.  L.  Sweat,  Judge  of  the  superior 
court,  on  the  8th  day  of  November,  1894,  to 
proceed  to  advertise  for  sale  all  of  the  prop- 
erty of  said  James  McDonald,  and  dispose 
of  and  offer  all  of 'the  assets  and  property  of 
the  said  James  McDonald  on  the  10th  day  of 
December,  1894,  before  the  court-house  door 
at  Douglas,  Coffee  county,  Ga.  Said  master 
commissioner  proceeded  to  advertise  certain 
property  in  accordance  with  the  terms  of 
said  order  of  November  8,  1894,  and  did  on 
the  10th  day  of  December,  1894,  during  the 
legal  hours  of  sale,  before  the  court-house 
door  of  Coffee  county,  Ga.,  expose  and  offer 
for  sale  all  of  said  property,'  real,  personal, 
and  assets  of  every  description,  as  the  prop- 
erty of  the  said  James  McDonald.  At  said 
sale  H.  W.  Reed  became  and  was  the  highest 
and  best  bidder  therefor,  and  all  of  the 
property  mentioned  in  the  deed  hereinafter 
stated,  as  the  property  of  James  McDonald, 
was  knocked  off  to  him  at  and  for  the  sum 
of  $58,173.90.  Among  the  property  so  sold  by 
said  receiver  and  master  commissioner  was 
all  of  the  timber  suitable  for  sawmill  pur- 
poses on  lot  of  land  No.  438,  lying  and  being 
in  the  Sixth  district  of  Coffee  county,  Ga. 
In  accordance  with  said  order  and  decree  of 
November  8.  1894,  said  sale  was  duly  con- 
firmed; and  thereupon,  on  the  14th  day  of 
December,  1894,  Henry  T.  Kennon,  master 
commissioner,  under  order  of  the  court, 
made  a  deed  to  H.  W.  Reed,  conveying  the 
property  sold  by  him  under  the  decree  in 
said  cause,  including  the  said  timber  for 
sawmill  purposes,  on  the  said  lot  of  land  438, 
in  the  Sixth  district  of  Coffee  county,  Ga., 
which  deed  was  properly  witnessed  and  filed 
for  record  in  the  ofllce  of  the  clerk  of  Coffee 
superior  court  on  December  31,  1894,  at 
3  o'clock  p.  m.,  and  on  the  8th  day  of  Jan- 
uary, 1895,  was  duly  recorded  in  the  clerk's 
ofllce  of  Coffee  superior  court,  in  Book  of 
Deeds  K,  pages  25  to  31,  inclusive.  On  the 
14th  day  of  December  1894,  H.  W.  Reed 
made,  executed,  and  delivered  to  J.  S.  Bai- 
ley &  Co.  a  deed,  consideration  $76,000,  con- 
veying all  of  the  property  mentioned  in  the 
deed  to  H.  W.  Reed  by  H.  T.  Kennon.  mas- 
ter commissioner  aforesaid,  among  which 
property  so  conveyed  was  all  of  the  timber 
suitable  for  sawmill  purposes  on  lot  of  land 
No.  488,  in  the  Sixth  district  of  Coffee  coun- 
ty, which  deed  is  properly  executed,  and 
was  filed  for  record  on  January  3,  1895,  in 
the  ofllce  of  the  clerk  of  Coffee  superior 
court,  and  recorded  in  the  clerk's  office  of 
the  superior  court  of  Coffee  county,  January 
9,  1895.  At  the  time  said  H.  W.  Reed  took 
said  deed  from  Kennon,  master  commission- 
er, and  at  the  time  said  J.  S.  BaUey  &  Ca 


took  said  deed  from  H.  W.  Reed  as  afore- 
said, neither  had  notice  or  knowledge,  actual 
or  constructive,  that  on  the  20th  day  of 
June,  1890,  James  McDonald  had  made  a 
deed,  hereinbefore  mentioned  and  set  f orth* 
to  the  said  Stokes  Brus.  &  Co.,  nor  did  they 
have  any  notice  or  knowledge,  actual  or  con- 
structive, at  that  time,  of  the  conveyance  of 
the  same  premises  from  said  Stokes  Broa 
&  Co.  to  O.  H.  Lowther." 

It  will  be  seen  from  the  foregoing  state- 
ment that  both  the  plaintiffs  and  defendants 
trace  their  title  to  McDonald;  the  plaintiffs 
in  error  holding  by  a  direct  chain  of  title  un- 
der a  conveyance  made  by  McDonald  on  June 
20,  1890,  while  the  defendants  in  error  claim 
through  Reed,  under  a  deed  made  by  the  mas- 
ter commissioner  conveying  all  the  property 
of  McDonald  to  Reed  on  December  14,  1894. 
The  position,  however.  Is  well  taken  by  the 
defendant  in  error  that  at  the  time  Reed  be- 
came the  purchaser  of  the  property  of  Mc- 
Donald, and  at  the  time  they  purchased  the 
same  property  from  Reed,  that  neither  Reed 
nor  themselves  had  any  notice  of  the  prior 
conveyance  made  by  McDonald  to  Stokes 
Bros.  &  Co.  in  1890,  nor  of  the  several  con- 
veyances constituting  the  chain  of  title  of  the 
plaintiffs  in  error,  nor  were  any  of  the  con- 
veyances in  that  chain  of  title  on  record,  and 
hence  they  were  not  chargeable  with  notice 
that  McDonald  had  conveyed  the  timber  prior 
to  their  purchase  of  the  land;  and  that  inas- 
much as  the  conveyances  by  the  commission- 
er to  Reed,  and  by  Reed  to  the  defendants  in 
error,  were  duly  recorded  before  any  of  the 
conveyances  in  the  chain  of  title  of  the  plain- 
tiffs in  error,  the  conveyance  to  the  latter  of 
the  timber  on  the  lot  in  question  is  by  law 
postponed  to  the  title  of  the  defendants  in 
error.  To  this,  however,  it  Is  replied  that 
prior  to  the  time  when  Reed  purchased  the 
property  of  McDonald  at  the  commissioner's 
sale,  McDonald  had  by  proper  conveyance  de- 
vested himself  of  all  title  to  the  timber  on 
the  lot  of  land,  and  that  by  his  purchase  Reed 
only  took  such  title  to  the  lot  of  land  in  ques- 
tion as  McDonald  had  at  the  time.  These 
contentions,  under  the  admitted  f&cts  in  this 
case,  raise  only  one  question,  and  that  is 
whether  the  provisions  of  our  law  found  in 
section  2778  of  the  Civil  Code,  declaring  when 
instruments  requiring  record  take  effect  are 
applicable  to  conveyances  made  under  a  Judi- 
cial sale.  Just  here  it  may  be  well  enough 
to  refer  to  the  distinction  which  exists  be- 
tween judicial  and  execution  sales.  Mr.  Roi^ 
er,  in  his  treatise  on  the  Law  of  Judicial  and 
Execution  Sales,  declares  that  a  Judicial  sa^e 
is,  in  contemplation  of  law,  a  sale  made 
pendente  lite,  and  that  all  the  authorities  con- 
cur that  Judicial  sales  are  sales  made  by  the 
court  and  in  which  the  court  is  the  vendor; 
that  it  matters  not  to  the  contrary  that  such 
sale  is  made  through  the  instrumentality  of  a 
master,  a  commissioner,  or  other  functionary 
appointed  thereto  by  the  court;  that  as  such 
sales  are  not  valid  or  binding,  and  confer  on 
the  purchaser  no  right  to  the  property,  ontil 
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oonfirmed  by  the  court,  and  as  the  conflrma- 
tion  is  the  Judicial  act  of  the  court,  such  a 
•ale  becomes  a  judicial  sale.  Bor.  Jud.  Sales, 
U  If  4  28.  The  same  author,  however,  de- 
clares, in  section  680,  that,  in  making  ordi- 
nary execution  saleg  simply  by  virtue  of  his 
office,  the  sheriff  or  marshal  acts  as  the  min- 
isterial officer  of  the  law,  and  not  as  the  or- 
gan of  the  court;  that  the  officer  is  not  the 
instrument  or  agent  of  the  court,  as  in  judi- 
cial sales,  and  that  the  court  is  not  the  ven- 
dor, but  that  the  authority  of  the  sheriff  or 
marshal  rests  on  the  law  and  on  the  writ; 
that  the  functions  of  the  court  terminated 
%t  the  rendition  of  the  Judgment  therein;  and 
that  the  law  is  the  officer's  only  guide. 

Attention  is  called  only  to  this  distinction, 
because,  under  the  uniform  rulings  of  this 
court,  the  registration  acts  of  this  state  are 
applicable  in  cases  of  sales  made  by  sheriffs 
under  execution,  on  the  theory  that  the  officer 
represents  in  such  sales  the  defendant  in 
execution.  McCandless  v.  Acid  Co.  (Ga.)  84 
8.  B.  142,  and  authorities  cited.  But,  inas- 
much as  in  Judicial  sales— such  as  that  under 
which  the  defendants  in  error  claim  title->the 
sale  is  made  by  the  court,  the  question  arises 
whether  the  same  provisions  of  law  protect 
the  bona  fide  purchaser  for  value.  We  thinic 
they  do.  The  statute  is  plain  that  any  instru- 
ments conreylng  title  to  land,  or  creating  liens 
on  land,  which  are  required  to  be  recorded, 
take  effect  only  from  the  time  they  are  filed 
for  record  as  against  the  interest  of  third 
parties,  acting  in  good  faith  and  without 
notice,  who  may  have  acquired  a  transfer  or 
lien  binding  the  same  property.  It  will  be 
noted  that  the  terms  used  in  describing  the 
persons  who  are  protected  have  been  very 
much  broadened  by  the  act  of  1889,  on  which 
the  section  of  the  Code  we  are  referring  to 
is  based.  Formerly,  it  was  the  settled  rule 
In  this  state  that  the  holder  of  a  Junior  deed, 
taken  in  good  faith,  without  notice  of  a  for- 
mer conveyance,  and  recorded  within  12 
months  from  the  time  of  its  execution,  would 
prevail  against  the  holder  of  an  unrecorded 
conveyance.  Wise  v.  Mitchell,  100  Ga.  614, 
28  S.  K  382.  Bi^t,  as  the  law  now  exists,  a 
third  party,  acting  in  good  faith,  without  no- 
tice, who  has  acquired  a  transfer  of  prop- 
erty, and  whose  deed  has  been  recorded,  ac- 
qnires  a  title  as  against  a  prior  conveyance 
of  the  same  property  unrecorded  at  the  time 
he  acquired  a  title.  It  would  seem,  from  the 
language  used,  that  a  purchaser  at  Judicial 
sale  comes  within  the  rule,  stated  in  the  Code, 
which  is  evidently  founded  on  the  declared 
policy  of  the  registry  laws,  which  Is  that  ti- 
tle, and  all  that  affects  it,  should  be  disclosed 
by  the  public  records;  from  whence  the  rule 
is  obtained  that  a  purchaser  may  rely  upon 
the  title  as  it  appears  of  record,  and  that  he 
will  be  protected  against  unrecorded  convey- 
ances, outstanding  equities,  secret  liens,  and 
conditions  of  which  he  has  no  notice.  Bor. 
Jud.  Sales,  i  164,  and  cases  cited  in  note  1,  on 
page  242. 

CoJistruing  a  statute  of  Illinois  which  de- 
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dares  that  "all  deeds,  mortgages  or  other  in- 
struments of  writing  which  are  required  to 
be  recorded  shall  take  effect  and  be  in  force 
after  the  time  of  ffiing  the  same  for  record 
and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers,  without  notice,"  etc.,  the 
supreme  court  of  the  United  States,  in  the 
ease  of  McNitt  v.  Turner,  16  Wall.  352,  21  L. 
Sd.  341,  said  that  the  term  ^'purchasers,"  as 
used  in  the  statute,  included  purchasers  at 
Judicial  sales,  and  that  a  deed  not  ffied  for 
record  is  as  to  them  wholly  without  effect 
It  must  be  ruled,  therefore,  under  the  broad 
words  of  our  statute,  as  well  as  on  the  au- 
thorities cited,  that  a  purchaser  at  a  judicial 
sale,  for  value  and  without  notice,  whose 
deed  is  duly  recorded,  acquires  title  to  real 
property,  as  against  a  prior  conveyance  from 
the  owner  unrecorded  at  the  time  of  the  sale. 
The  trial  Judge  did  not  err  in  refusing  the  in- 
junction. Judgment  affirmed*  All  the  Jus- 
tices concurrints. 


ClllOa.  486) 

MOBBIS  V.  VBACH  et  aL 

(Supreme  Court  of  Georgia.    July  14>  1900.) 

QUAHANTY  —  CORPORATE    STOCK  —  BNFORCB* 

MBNT— TENDER— CONSTRUCTION 

OF  CONTRACT. 

1.  When  one  induces  another  to  purchase 
stock  in  an  incorporated  company,  and  in  con- 
sideration thereof  undertakes  in  writing  to 
guaranty  to  pay  to  the  subscriber  "one  hun- 
dred cents  in  the  dollar"  for  the  stock  "with- 
in ninety  days  from  the  date"  of  such  agree- 
ment, the  purchaser  could  not  maintain  against 
the  guarantor  an  action  upon  the  contract  with- 
out showing  affirmatively  that  in  due  time  he 
had  tendered  the  stock  to  the  latter,  and  de- 
manded of  him  payment  in  accordance  with 
the  terms  of  the  agreement. 

2.  An  agreement  in  writing  that  a  subscriber 
for  stock  in  an  incorporated  company  was  to  be 
held  "harmless  from  any  •  •  ♦  loss  or  dam- 
age or  liability  whatever  as  a  stockholder," 
and  that  he  should  "in  no  way  suffer  any  loss 
or  damage  by  reason  of  [his]  connection  with 
said  company  as  a  stockholder,"  was  not  an  un- 
dertaking to  guaranty  the  subscriber  against 
loss  sustained  by  reason  of  the  stock  having  be- 
come worthless  on  the  market. 

3.  The  contract  involved  in  the  present  case, 
when  construed  as  a  whole,  cannot  be  held  to 
contain  an  unconditional  agreement  to  pay  the 
par  value  of  the  shares  of  stock  therein  referred 
to  within  90  days  from  the  date  of  the  contract. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  J.  M.  Veach  &  Co.  against  C.  M. 
Morris  on  a  contract  of  guaranty.  From  a 
Judgment  in  favor  of  plaintiffs,  defendant 
brings  error.    Reversed. 

C  J.  Simmons,  for  plaintiff  in  error.  Ross- 
er  &  Carter,  for  defendants  in  error. 

COBB,  J.  Veach  &  Co.  brought  suit  agaUisI 
Morris,  alleging  in  their  petition  that  the  de- 
fendant was  indebted  to  them  upon  a  con- 
tract of  guaranty.  The  paper  containing  this 
contract  recites  in  a  preamble  that  a  corpora- 
tion known  as  the  AtUnta  Grocery  Company 
had  been  organized  in  the  city  of  Atlanta' 
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that  Veach  &  Co.  had  subscribed  for  12  tharea 
of  the  capital  stock,  which  snbscriptloa  was 
to  be  paid  with  a  note  of  the  defendant,  Mot^ 
ris,  for  $l,ld9.10,  payable  to  plaintiffs;  that 
N.  W.  Murphy  and  Morris  had  agreed  to 
guaranty  that  plaintiffs  should  receive  100 
cents  in  the  dollar  for  the  amount  of  stock 
subscribed,  on  or  before  the  expiration  of  90 
days  from  the  date  of  the  signing  of  the  con- 
tract; and  that  the  plaintiffs  were  to  be  held 
harmless  from  any  liability,  loss,  or  damage 
by  reason  of  their  subscription.  The  stipula- 
tions in  the  contract  are  as  follows:  "Now, 
therefore,  In  consideration  of  the  surrender 
by  said  J.  M.  Veach  &  Company  of  said  note 
of  a  M.  Morris  in  payment  of  said  stock, 
said  N.  W.  Murphy  and  C.  M.  Morris  hereby 
obligate  themselves  severally  and  jointly  to 
pay  said  J.  M.  Veach  &  Company  one  hun- 
dred cents  In  the  dollar  for  said  twelve 
shares  cash  within  ninety  days  from  the 
date  of  this  agreement  and  guaranty,  and 
further  obligate  themselves  severally  and 
Jointly  to  hold  said  Veach  ft  Company,  and 
each  of  them,  harmless  from  any  liability  on 
said  stock*  and  from  any  loss  or  damage  or 
liability  whatever  as  a  stockholder  in  said 
Atlanta  Grocery  Co.  It  is  the  express  pur- 
pose of  this  agreement  and  guaranty  that 
said  J.  M.  Veach  &  Company,  nor  either  of 
them,  shall  be  In  any  way  liable  as  stock- 
holders in  said  Atlanta  Grocery  Co.,  and  that 
they  shall  In  no  way  suffer  any  loss  or  dam- 
age by  reason  of  their  connection  with  said 
company  as  a  stockholder,  and  that  said  N. 
W.  Murphy  and  C.  M.  Morris  severally  and 
Jointly  guaranty  J.  M.  Veach  &  Company, 
and  each  of  them,  against  any  such  liability, 
loss,  or  damage.'*  The  contract  was  dated 
June  11,  1894,  and  was  signed  by  Murphy 
and  Morris.  To  the  action  Morris  filed  an 
answer,  in  which  it  was  set  up  that  the  plain- 
tiffs had  not  tendered  to  him,  either  within 
90  days  or  at  any  time,  the  12  shares  of  stock 
referred  to  in  the  contract.  The  answer  fur- 
ther alleged  that  "plaintiffs  retained  said 
stock  as  their  own  until  long  after  the  Atlan- 
ta Grocery  Company  had  failed  and  become 
insolvent,  and  the  insolvency  and  failure  of 
said  company  occurred  long  after  the  expira- 
tion of  90  days  after  the  date  of  said  con- 
tract being  the  time  mentioned  In  said  con- 
tract,** and  "that  no  demand  was  made  on 
blm  until  Just  before  the  bringing  of  the  suit, 
and  not  until  long  after  the  Atlanta  Grocery 
Company  had  become  insolvent  and  said 
stock  worthless.'*  It  appeared  at  the  trial 
that  Murphy  had  made  certain  payments  to 
the  plaintiffs  upon  the  (H)ntract,  which  redu- 
ced the  sum  claimed  by  them  to  be  due  to  the 
amount  sued  for  in  the  present  case.  The 
Judge  directed  a  verdict  Ln  favor  of  the  plain- 
tiffs, and  to  this  Judgment,  as  well  as  to  other 
rulings  made  at  the  trial,  the  defendant  ex- 
cepted. 

The  contract  involved  in  the  present  case, 
properly  construed,  contains  two  separate  and 
distinct  undertakings  on  the  part  of  Murphy 
and  Morris:    (1)  They  were  bound  to  pay  to 


the  plalntlflft  100  cents  in  the  dollar  for  the 
12  shares  of  stock  within  00  days  from  the 
date  of  the  contract,  provided  the  plaintiffs 
desired  to  sell  the  stock,  and  so  notified  Mur- 
phy and  Morris  within  00  days;  (2)  they 
were  further  bound  to  ^idemnlfy  the  plain- 
tiffs against  loss  on  account  of  their  subscrip- 
tion to  the  stock  in  the  Atlanta  Grocery  Com- 
pany in  the  event  the  plaintiffs  were  held  lia- 
ble in  any  way  on  account  of  that  subscrip- 
tion, or  in  any  other  way,  by  reason  of  their 
connection  with  the  company  as  a  stockhold- 
er. When  the  parties  entered  into  the  con- 
tract sued  on,  there  were,  in  all  probability, 
in  the  minds  of  the  plaintiffs,  two  contin- 
gencies which  might  arise,  that  they  desired 
to  so  guard  as  to  protect  themselves  from 
possible  loss:  First,  they  might  not  desire 
to  continue  as  stockholders  in  the  company; 
and,  second,  their  subscription  to  stock  not 
having  been  paid  in  money,  but  in  property, 
some  question  might  arise  as  to  the  real  value 
of  the  property,  and,  if  it  was  worth  less 
than  the  amount  of  their  subscription,  they 
might  for  this  reason  be  held  liable  on  their 
stock  subscription,  or  in  some  other  way,  on 
account  of  their  connection  with  the  company. 
The  first  contingency  was  proTided  for  in  the 
undertaking  first  referred  to,  and  the  second 
in  the  undertaking  last  referred  to.  In  or- 
der for  the  plaintiffs  to  recover  for  a  breach 
of  the  undertaking  first  mentioned,  it  is  ab- 
solutely necessary  that  they  should  allege 
and  prove  that  there  had  been  a  tender  of 
the  stock  to  the  defendant,  and  a  demand  for 
the  par  value  of  the  same,  if  not  within  00 
days  from  the  date  of  the  contract,  at  least 
before  the  suit  was  brought.  They  obligated 
themselves  to  pay  a  certain  amount  "for  said 
twelve  shares,"  and  it  was  certainly  contem- 
plated that  the  payment  of  the  amount  stipu- 
lated should  result  In  their  obtaining  that  for 
which  they  had  paid,  to  wit,  the  12  shares  of 
stock. 

In  order  for  the  plaintiffs  to  recover  for  a 
breach  of  the  undertaking  last  mentioned.  It 
is  Incumbent  upon  them  to  allege  and  prove 
that  they  had  been  held  liable  on  their  sub- 
scription to  the  stock,  or  had  been  endamaged 
in  some  way  on  account  of  their  connection 
with  the  company  as  a  stockholder.  Neither 
the  averments  of  the  petition  nor  the  evi- 
dence at  the  trial  authorized  a  recovery  for 
a  breach  of  either  underiaklng.  It  was  con- 
tended that  the  contract  amounted  to  a  guar- 
anty that  the  plaintiffs  would  not  suffer  loss 
on  account  of  the  insolvency  of  the  company, 
and  the  consequent  depreciation  and  possible 
destruction  of  the  market  value  of  the  stock. 
We  do  not  think  the  contract  capable  of  this 
construction.  Fairly  construed,  the  contract 
cannot  mean  other  than  what  we  have  above 
indicated.  An  undertaking  to  pay  100  cents 
in  the  dollar  for  shares  of  stock  within  a 
given  time  certainly  cannot  amount  to  an  un- 
dertaking to  indemnify  a  person  against  loss 
resulting  from  the  stock  becoming  worthless 
on  the  market  after  the  expiration  of  that 
time.    Neither  can  an  undertaking  to  hold  a 
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person  harmless  from  Ui^biUty  on  a  subscrip- 
tion to  stock  in  an  incorporated  company,  and 
from  loss  or  damage  or  liability  as  a  stock- 
holder in  such  a  company,  or  from  loss  or 
damage  by  reason  of  connection  with  the 
company  as  a  stockholder,  be  held  to  mean 
that  the  person  so  indemnified  will  be  held 
harmless  if  the  stock  depreciates  In  market 
value,  or  for  any  reason  becomes  worthless 
on  his  hands.  While  the  language  of  the  con- 
tract is  broad,  it  is  not  so  broad  as  to  author- 
isse  a  holding  that  the  defendant  would  be 
liable  to  the  plaintiffs  for  loss  sustained  by 
them  on  account  of  the  corporation  having 
become  Insolvent,  and  the  stock  having  in 
consequence  been  rendered  worthless.  Nei- 
ther can  the  contract  be  properly  construed 
to  contain  an  unconditional  agreement  to  pay 
within  00  days  a  sum  of  money  equal  to  the 
par  value  of  the  12  shares  of  stock.  If  the 
plaintiffs  had  in  due  time  tendered  to  the  de- 
fendant the  shares  of  stock,  they  could  have 
compelled  him  to  pay,  according  to  the  stipu- 
lations in  the  contract  100  cents  in  the  dol- 
lar; or  if  the  plaintiffs  are  ever  held  liable 
or  sustain  damage  on  account  of  having  sub- 
scribed for  the  stock,  or  having  become  con- 
nected with  the  company  as  stockholder,  the 
terms  of  the  contract  are  broad  enough  to 
amount  to  an  indemnity  against  loss  or  lia- 
bility of  this  character.  But  loss  or  liability 
incident  to  the  destruction  of  the  market 
value  of  the  stock  is  not  a  loss  or  liability 
covered  by  the  terms  of  the  instrument,  and 
the  defendant  would  not  be  liable,  even  if 
the  plaintiffs  had  sustained  such  loss.  It 
would,  we  think,  be  straining  the  language 
of  the  contract,  broad  though  it  is,  to  hold 
that  the  defendant  agreed  to  guaranty  that 
the  12  shares  of  stock  should  always  be  worth 
100  cents  on  the  dollar,  or  that  the  plaintiffs 
would  be  entitled  to  this  amount  whenever 
they  desired  to  call  for  the  same,  whether 
the  stock  was  worthless  or  not 

The  court  erred  in  directing  a  verdict  for 
the  plaintiffs.  Judgment  reversed.  All  the 
justices  concurring. 

ail  Ga.  449) 
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(Supreme  Court  of  Georgia.  July  14,  1900.) 
INSURANCE  POLICY— CONSTRUCTION. 
A  policy  of  fire  insurance  expressly  stipu- 
lating that  a  gin  house,  "which  shall  at  inter- 
vals be  operated  by  steam,"  will  not  be  pro- 
tected "so  long  as  it  is  so  operated,"  does  not 
cover  a  loss  occasioned  by  the  burning  of  a  gin 
house,  the  machinery  in  which  is  operated  by 
3team  power,  if,  on  a  day  during  the  regular 
ginning  season,  the  engine  be  fired  up  with  a 
view  to  getting  the  machinery  in  order  for 
sinning  on  the  next  day  cotton  already  in  the 
house,  and  the  fire  occurs  during  the  interven- 
ing night.  This  is  so  though  for  a  period  of 
many  days  prior  to  that  on  which  the  engine 
is  fired  up  no  ginning  has  been  done. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Clayton  county; 
John  8.  Candler,  Judge. 


Action  by  J.  L  Edwards  against  the  Plant* 
era'  &  People's  Mutual  Fire  Association  of 
Georgia.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Affirmed. 

Jas.  E.  Hines  and  J.  U  Travis,  for  plain-' 
tiff  in  error.  G.  T.  Roan  and  W.  L.  Watter- 
son,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  in  error  ex 
cepted  to  a  Judgment  of  nonsuit.  His  action 
was  brought  against  the  association  for  the 
recovery  of  a  loss  sustained  by  the  burning 
of  his  gin  house.  The  company  interposed 
the  defense  that  the  property  described  was 
not,  at  the  time  of  the  fire,  covered  by  the 
policy.  It  contained  a  stipulation  in  these 
words:  "If  a  gin  house  or  other  building  be 
talcen  into  this  association  which  shall  at 
intervals  be  operated  by  steam,  the  insur- 
ance on  such  building,  or  buildings  adjacent 
and  endangered  thereby,  shall  be  removed 
so  long  as  it  is  so  operated;  but,  such  dan- 
ger being  removed  from  such  building,  the 
policy  shall  again  become  intact.'*  The  fol- 
lowing is  a  condensnd  statement  of  so  much 
of  the  evidence  as  is  now  material  to  be  con- 
sidered: The  plaintiff's  gin  was  one  operated 
by  steam.  The  fire  occurred  on  the  14th  day 
of  January,  1896,  at  4  o'clock  In  the  morn- 
ing. The  ginning  season  usually  begins  in 
September  and  ends  in  January.  No  cotton 
was  ginned  by  the  plaintiff  after  the  31st  day 
of  December,  1895,  but  during  the  month  of 
January,  and  up  to  the  date  of  the  fire,  cus- 
tomers had  been  putting  cotton  in  the  gin 
house  to  be  ginned.  It  was  the  intention  of 
the  person  in  charge  of  the  gin  to  do  some 
ginning  on  the  14th.  With  this  end  in  view, 
the  engine  was  fired  up  on  the  13th  to  see 
if  the  machinery  was  all  right,  but,  as  it 
was  found  to  be  out  of  order,  the  engine  was 
stopped.  We  are  of  the  opinion  that  the 
Judgment  of  nonsuit  was  right  Even  if  the 
above-quoted  stipulation  in  the  policy  is  sus- 
ceptible of  the  construction  that  it  should, 
during  the  continuance  of  the  ginning  sea- 
son, protect  the  gin  house  for  intervals  of 
one  or  more  days  while  ginning  operations 
were  entirely  suspended,— which  is,  to  say 
the  least,  doubtful,— we  are  quite  clear  that 
where  cotton  was  in  the  gin  house,  ready  to 
be  ginned,  and  on  a  given  day  the  engine 
was  fired  up  with  a  view  to  getting  the  ma- 
chinery in  order  for  ginning  on  the  ensuing 
day,  and  during  the  intervening  night  the 
property  was  destroyed  by  fire,  the  company 
was  not  liable.  Certainly,  if  any  cotton  had 
been  actually  ginned  on  the  ISth,  and  opera- 
tions had  been  suspended  merely  because  of 
some  temporary  breakdoyrn  in  the  machinery, 
and  there  had  been  an  intention  after  mak- 
ing the  needed  repairs  to  resume  ginning  on 
the  next  day,  it  could  not  be  doubted  that 
a  fire  occurring  before  the  time  for  beginning 
work  on  that  day  should  be  regarded  as  a  fire 
taking  place  during  an  interval  in  which  op- 
erations by  steam  were  being  conducted.  It 
makes  no  practical  difference  that  there  was 
no  actual  ginning  on  the  Idth.    As  steam  was 
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generated  and  the  machinery  put  in  motion, 
thus  bringing  into  active  operation  the  very 
dangers  against  which  the  company,  by  its 
contract,  declined  to  insure  the  plaintiff,  the 
ease  presents  the  same  aspect  as  if  cotton 
had  really  been  ginned  on  that  day.  Any 
other  construction  than  that  which  we  have 
placed  upon  that  clause  of  the  policy  now 
under  consideration  would  manifestly  be  un- 
just to  the  company,  and  would,  we  think, 
fail  entirely  to  carry  out  the  intention  of  the 
parties.  Certainly  it  cannot  fairly  be  gath- 
ered from  this  policy  that  the  company  un- 
dertook to  keep  the  property  insured  by  night, 
when  the  engine  was  at  a  standstill,  and  yet, 
merely  because  the  wheels  were  turning,  be 
exempt  from  liability  for  a  fire  which  oc- 
curred in  the  daytime,  when  those  operating 
the  gin  were  present,  and  thus  enabled  to  take 
proper  precautions  to  prevent  loss.  Literally 
speaking,  it  would  all  the  while  be  true  that 
the  gin  was  not  being  operated  by  steam  dur- 
ing the  hours  of  night,  if  work  was  conducted 
only  by  day,  but  it  was  obviously  the  pur- 
pose of  the  company  to  avoid  assuming  the 
risk  of  fires  which  might  originate  in  the 
nighttime  during  a  period  when  ginning  op- 
erations were  being  actively  carried  on  by 
day.  The  above  disposes  of  the  question  by 
the  determination  of  which  this  case  is  con- 
trolled, and  we  therefore  do  not  refer  to 
points  made  in  the  bill  of  exceptions  relat- 
ing to  other  matters  of  defense  set  up  by 
the  company.  Judgment  aflirmed.  All  the 
Justices  concurring. 


(Ul  Oa.  888) 

COMMERCIAL  PUB.   00.   et  al.  v.   CAMP- 
BELL PRINTING-PRESS  &  MFG.  CO. 
(Supreme  Court  of  Georgia.    July  13,  1900.) 

APPEAL-NEW    TRIAL-GROUNDS— REVIEW- 
REPLEVIN— EVIDENCE. 

1.  Grounds  of  a  motion  for  a  new  trial  al- 
leging error  in  admitting  or  in  rejecting  evi- 
dence cannot  be  considered,  when  they  fail  to 
distinctly  inform  the  court  what  was  the  evi- 
dence to  which  they  respectively  relate. 

2.  When,  in  defense  to  an  action  of  bail 
trover  for  the  recovery  of  personalty  which  the 
plaintiff  had  sold  to  the  defendant  under  a 
contract  reserving  title  till  the  purchase  money 
should  be  paid,  the  latter  set  up  that  the  for- 
mer had  received  a  part  of  the  price,  and  was 
not,  without  returning  the  same,  entitled  to  a 
rerdict  for  the  property  itself,  it  was  not, 
though  no  claim  for  hire  was  made  in  the  pe- 
tition, erroneous  to  admit  In  behalf  of  the  plain- 
tiff evidence  showing  the  value  of  the  property 
for  hire  while  in  the  defendant's  possession,  or  to 
charge  the  jury  that,  if  such  value  was  equal  to 
or  exceeded  the  amount  of  the  payments  upon 
the  purchase  price,  the  plaintiff  was  not  bound  to 
return  the  money  which  the  defendant  had  paid 
upon  the  purchase. 

8.  The  evidence  warranted  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Campbell  Printlng-Press  & 
Manufacturing  Company  against  the  Com- 
mercial Publishing  Company  and  another  to 
recover  personal  property  sold  under  a  condi- 


tional sale.    From  a  Judgment  for  plaintiff, 
defendants  bring  error.    Affirmed. 

W.  R.  Brown,  for  plaintiffs  in  error.  ECar- 
vey  Hatcher,  Jr.,  and  E.  M.  &  G.  F.  Biltchell. 
for  defendant  in  error. 

LUMPKIN.  P.  J.  The  CampbeU  Printing- 
Press  &  Manufacturing  Company  brought 
against  the  Commercial  Publishing  Company 
and  R.  B.  Blackburn,  as  receiver  of  its  as- 
sets, an  action  of  bail  trover  for  the  recovery 
of  a  printing  press  and  outfit  In  its  petition 
the  plaintiff  alleged  that  it  had  entered  into  a 
written  contract  with  the  publishing  com- 
pany, under  the  terms  of  which  it  agreed  to 
purchase  the  property  in  question,  paying 
therefor  by  installments,  but  that  after  pay- 
ing a  portion  of  the  purchase  money  it  had  re- 
fused to  comply  further  with  its  obligations; 
that  the  property  was  sold  with  reservation  of 
title,  and  it  was  expressly  stipulated  in  the 
contract  that,  should  such  default  be  made, 
the  plaintiff  should  have  the  right  to  Imme- 
diately retake  possession,  but  that,  notwith- 
standing this  stipulation,  and  the  fact  that 
the  publishing  company  was  In  default,  it 
had,  on  proper  demand,  refused  to  yield  pos- 
session of  the  property,  which  conduct  on  its 
part  amounted  to  a  conversion  of  the  same. 
On  the  trial  the  plaintiff  elected  to  take  a 
verdict  for  the  property  itself.  The  defense 
interposed  was  that  the  contract  between  the 
parties  was  one  of  conditional  sale,  and  the 
plaintiff  was  in  equity  liable  to  account  for  so 
much  of  the  purchase  money  as  had  been 
paid  to  it,  etc.,  to  the  end  that  the  rights  of 
the  defendants  in  the  premises  might  be  pro- 
tected, and  an  equitable  rescission  of  the  con- 
tract effected.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff,  which  embraced  a 
finding  that  the  payments  made  upon  the  pur- 
chase price  of  the  property  did  not  exceed  its 
fair  rental  value  while  In  the  possession  of 
the  publishing  company.  The  defendants 
thereupon  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  excepted. 

1.  One  ground  of  the  motion  alleges  error  In 
admitting  oral  evidence  with  reference  to  a 
certain  matter,  but  fails  to  state  what  the 
evidence  was.  In  several  grounds  complaint 
Is  made  of  the  admission  in  evidence  of  cer- 
tain documents,  without  setting  the  same 
forth  either  literally  or  in  substance.  In  two 
of  the  grounds  it  is  alleged  that  the  court  er- 
red in  refusing  to  permit  certain  questions  to 
be  answered,  but  the  motion  does  not  state 
what  evidence  the  movant  expected  to  elicit 
thereby.  It  is  obvious,  in  view  of  the  re- 
peated rulings  of  this  court,  that  none  of 
these  grounds  of  the  motions  present  any 
question  upon  which  we  can  undertake  to 
pass. 

2.  The  only  question  of  law  properly  made 
is  presented  in  certain  grounds  of  the  mo- 
tion assigning  error  upon  the  admission  of 
evidence  as  to  the  value  of  the  property  for 
hire,  and  complaining  of  instructions  given  to 
the  jury  with  reference  to  this  matter.  These 
instructions  were  to  the  effect  that,  while  it 
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Incumbent  upon  the  plaintiff  to  account 
for  and  return  the  purchase  money  it  had  re- 
ceiredt  it  was  not  bound  to  do  so,  if  the  value 
of  the  property  for  hire,  while  in  the  posses- 
sion of  the  defendants,  was  equal  to  or  ex- 
ceeded the  amount  of  the  payments  made  up- 
on the  purchase  price.  It  was  Insisted  that 
the  cTldence  admitted  over  objection  was  in- 
admissible, and  the  charges  referred  to  were 
inappropriate,  because  the  plaintiff  had  not. 
In  its  petition,  prayed  for  the  recovery  of  any 
sum  as  hire.  We  do  not  think  the  court  erred 
either  in  admitting  the  evidence  or  in  in- 
structing the  Jury  as  indicated.  It  is  evident 
that  the  court  undertoolc  to  try  the  case  in  ac- 
cord with  the  equitable  rule  recognized  in 
Hays  V.  Jordan,  85  Ga.  741,  11  S.  B.  833,  0 
L.  R.  A.  373,  that  where  a  seller  of  person- 
alty, who  had  reserved  the  title,  and  had  re- 
ceived partial  payments  of  the  purchase  mon- 
ey, brings  an  action  to  recover  possession  of 
the  property,  he  Is,  in  equity  and  in  good 
conscience,  liable  to  account  for  the  money 
actually  received,  less  the  value  of  the  prop- 
erty for  hire.  The  answer  of  the  defendants, 
as  we  understand  it,  was  intended  to  be  fram- 
ed in  pursuance  of  this  rule,  though  it  laclced 
one  essential  element,  viz.  it  did  not  allege 
a  willingness  to  account  for  the  hire,  or  even, 
in  general  terms,  assert  a  readiness  on  the 
part  of  the  defendants  to  do  equity.  We  do 
not  thinic,  therefore,  that  they  can  Justly  com- 
plain of  the  admission  of  evidence  which 
would  surely  have  been  pertinent  had  their 
pleadings  been  complete.  They  were  seeking 
an  equitable  rescission,  and,  in  order  to  ob- 
tain equity,  it  was  incumbent  upon  them  to 
offer  to  do  equity.  It  must  not  be  overlook- 
ed that  the  plaintiff  was  standing  squarely 
upon  its  legal  right  to  recover  possession  of 
the  property  on  the  strength  of  its  title,  which 
was  undisputed,  and  which  it  had  an  un- 
doubted right  to  assert,  because  of  the  breach 
of  a  contract  which  expressly  stipulated  that, 
in  case  of  default  in  paying  any  installment 
of  the  purchase  money  as  It  fell  due,  the 
plaintiff  should  be  entitled  to  retake  the  prop- 
erty. As  the  plaintiff  was  not  seeking  by  Its 
action  to  do  more  than  this,  and  was  not  as- 
serting any  claim  for  hire.  Its  right  to  recover 
was  manifest,  unless  the  defendants  set  up 
some  reason,  either  legal  or  equitable,  to  the 
contrary.  There  was  nothing,  from  the  plain- 
tiff's standpoint,  requiring  it  to  go  into  the 
equities  between  the  parties;  and  as  the  de- 
fendants sought  to  do  so,  it  was,  to  say  the 
least,  Incumbent  on  them  to  set  forth  the 
equities  pro  and  con,  and  abide  by  the  result 
The  evidence  in  question  was  therefore  not 
Inadmissible  because  the  plaintiff  was  not  su- 
mg  for  hire,  but  strictly  pertinent  to  the  is- 
sues which  the  answer  sought  to  raise,  or  at 
least  ought  to  have  raised  in  order  to  give  the 
defendants  a  standing  in  court  The  plaintiff 
waa  not  seeking  to  prove  the  hire,  with  a 
view  to  recovering  the  same,  but  Its  purpose 
was  simply  to  defeat,  by  the  introduction  of 
competent  evidence,  the  alleged  right  of  the 
defendants  to  demand  a  return  to  them  of  the 


pnrefaaae  money  which  had  been  paid.  Thii 
waa  perfectly  legitimate;  for,  as  above  point- 
ed out  the  pleadings  of  the  defendants,  not 
those  filed  by  the  plaintiff,  were  incomplete 
and  defective.  As  the  evidence  objected  to 
was  properly  admitted,  it  follows,  of  course, 
that  the  instructions  which  the  court  gave  in 
connection  therewith  were  fully  warranted; 
they  being,  in  substance,  correct 

3.  The  motion  for  a  new  trial  also  com- 
plains that  the  verdict  was  contrary  to  the 
evidence.  In  our  opinion,  there  was  ample 
evidence  upon  which  to  base  the  Jury's  find- 
ing. Judgment  affirmed.  All  the  Justices 
concurring. 


(Ill  Oa.  453) 

MAYOR,   ETC..  OF  SANDKRSVILLB  ▼. 

HURST. 
(Supreme  Court  of  Georgia.    July  14,  1900.) 
CITY— DEFKCTIVB  BRIDGB^-LIABILITIBS. 
A  city  is  not  liable  for  injuries  resulting 
from  tlie  defective  condition  of  a  bridge  over  a 
road  on  private  property,  approached  by  a  gate, 
and  in  no  way  controlled  by  the  city  or  open  to 
the  pnblic.     This  is  true  although  the  bridge 
is  within  the  corporate  limits  of  the  city. 
(SyUabos  by  the  Court.) 

Error  from  superior  court  Washington 
county;  John  C.  Hart,  Judge. 

Action  by  Winnlfred  Hurst  against  the 
mayor  and  council  of  Sandersville.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Rawllngs  &  Hardwlck,  for  plaintiff  in  er- 
ror.   Evans  &  Evans,  for  defendant  in  error. 

SIMMONS,  C.  J.  According  to  the  charter 
granted  in  August  1872,  the  corporate  limits 
of  the  city  of  Sandersville  describe  a  circle 
with  a  radius  of  one  mile.  The  charter  gives 
the  mayor  and  council  power  to  open  new 
streets  and  to  condemn  land  for  this  purpose. 
From  the  record  It  appears  that  there  was  a 
private  plantation  road  running  through  a 
portion  of  the  city,  and  leading  into  the  plan- 
tation of  Mr.  Rawlins.  The  city  authorities 
adopted  as  a  city  street  a  portion  of  this 
road.  The  portion  adopted  extended  to  with- 
in 40  or  50  yards  of  a  bridge  which  had  been 
erected  by  private  persons  over  a  small 
stream.  The  street  accepted  and  adopted  by 
the  city  authorities  terminated  at  a  certain 
cross  street  The  balance  of  the  road  was 
never  adopted  by  the  city,  and  the  owner 
of  the  premises,  which  were  Inclosed  by  a 
fence,  had  erected  a  gate  across  that  part  of 
the  road  which  had  not  been  accepted  by 
the  city,  between  the  bridge  and  the  city 
street  Mrs.  Hurst  an  old  lady,  walked  along 
the  street  and  the  road  until  she  arrived  at 
the  stream.  The  bridge  had  fallen  into  de- 
cay, and  there  were  but  two  planks  over 
which  passengers  could  cross.  Mrs.  Hurst 
undertook  to  walk  over  these  planks,  when 
they  tilted,  throwing  her  into  the  stream 
and  breaking  her  ankle.  She  brought  suit 
against  the  city,  and  the  Jury  returned  a  ver- 
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diet  in  her  favor.  A  motion  for  a  new  trial 
was  made  and  overruled.  The  city  excepted* 
The  principal  question  argued  here  was 
whether  the  city  was  liable,  under  the  facts 
stated,  for  the  injuries  sustained  by  the  plain- 
tiff. There  was  no  evidence  that  the  city 
authorities  had  ever  accepted,  by  ordinance 
or  otherwise,  this  part  of  the  road  on  wliich 
the  bridge  was  situated.  There  was  no  evi- 
doice  that  it  had  ever  worked  that  part  of 
the  road,  or  had  erected  or  maintained  this 
bridge.  On  the  contrary,  the  evidence  show- 
ed that  the  city  authorities  bad  refused  to 
recognize  that  part  of  the  road  as  a  street  of 
the  city.  Application  was  made  to  them  to 
furnish  lumber  to  rebuild  the  bridge,  and 
they  refused  to  grant  it  It  also  appeared 
that  this  bridge  was  on  the  private  property 
of  Mr.  Rawlins,  and  that  he  had  fenced  it 
in  and  erected  a  gate  near  to  the  place  where 
the  city  street  terminated,  and  between  that 
point  and  the  bridge.  There  Is  nothing  in 
the  charter  of  the  city  which  compels  the 
dty  authorities  to  open  and  keep  in  repair 
all  roads  within  the  corporate  limits.  The 
charter  leaves  that  question  to  the  discretion 
of  the  municipal  authorities.  The  evidence 
showed  that  these  authorities  had  never  re- 
ceived, accepted,  or  adopted  as  a  street  that 
part  of  the  road  on  which  the  bridge  was 
situated.  Therefore  the  city  was  not  bound 
to  keep  either  the  rofid  or  the  bridge  in  re- 
pair, and  the  city  cannot  be  held  liable  for 
injuries  received  by  a  person  in  consequence 
of  the  defective  condition  of  the  bridge.  See 
Parsons  v.  Trustees,  44  €ki.  529;  2  Dill.  Mun. 
Corp.  (4th  Ed.)  fi  1017.  For  the  above  rea- 
sons, we  think  the  court  erred  in  refusing  a 
new  trial.  Judgment  reversed*  AU  the  Jus- 
tices concurring. 


(lU  GhL  400) 


GOBTTE  V,  LANE. 


(Supreme  Court  of  Georgia.    July  18,  1900.) 

DEED-CONSTRUCTION— CONVBYANCE   OF  TIM- 
BER—REMOVAL—REASONABLE TIME— 
USAGE-INSTRUCTIONS. 

1.  Relatively  to  the  character  and  extent  of 
the  estate  conveyed  in  the  timber  described  in 
the  conveyance  involved  in  the  present  case, 
and  to  the  length  of  time  within  which  that  es- 
tate would  be  determined,  this  case  falls  within 
the  ruling  made  In  the  case  of  McRae  v.  Still- 
weU  (decided  at  the  present  term)  86  S.  B.  604. 

2.  inasmuch  as  the  question  of  what  would  be 
a  reasonable  time  for  exercising  the  privileges 
granted  in  the  deed  involved  in  the  present  case 
is  one  of  fact,  to  be  determined  In  the  light 
of  all  the  facts  and  circumstances  surrounding 
the  transaction,  and  inasmuch  as  the  same 
would  necessarily  be  widely  variant  in  differ- 
ent cases,  it  cannot  be  determined  with  refer- 
ence to  any  local  custom  or  usage,  unless  such 
custom  or  usage  was  so  general  and  universal 
as  to  have  become  necessarily,  by  implication, 
a  part  of  the  contract,  which  would  not  arise 
unless  the  custom  was  one  which  could  be  rea- 
sonably applied  to  the  particular  transaction 
under  investigation,  (a)  The  charge  of  the 
court  relating  to  the  subject  of  custom  was  not 
warranted  by  the  facts  in  the  present  case. 

(Syllabus  by  the  Court.) 
Error  from  superior  court,  Emanuel  county; 
B.  p.  Evans,  Judge. 


Action  by  E.  W.  Lane  against  J.  G.  Goette. 
From  a  judgment  in  favor  of  piaintiff.  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  he  brings  error.    Reversed. 

A.  G.  Wright,  for  plaintiff  in  error.  Henry 
R.  Daniel,  for  defendant  in  error. 

COBB,  J.  Lane  sued  Goette  in  an  action 
of  trespass,  alleging  that  the  defendant  bad 
entered  upon  the  premises  of  the  plaintiff, 
and  talcen  and  carried  away  therefrom  timber 
belonging  to  the  plaintiff.  The  Jury  retamed 
a  verdict  in  favor  of  the  phUntifl,  and,  the 
defendant's  motion  for  a  new  trial  having 
been  overruled,  the  case  is  here  upon  a  bill 
of  exceptions  sued  out  by  him,  assigning  er- 
ror upon  the  Judgment  of  the  court  refusing 
to  grant  him  a  new  triaL 

1.  At  the  trial  it  appeared  that  the  plain- 
tiff had  conveyed  to  one  Preston  "all  the 
pine  timber  suitable  for  sawmill  purpoeea'* 
on  various  tracts  of  land.  Including  the  tract 
described  in  the  petition,  which  was  one  con- 
taining 1,^1  acres.  The  grantee  and  his 
heirs  and  assigns  were  to  have  the  right  xv 
enter  upon  the  Und  described  "for  the  pur- 
pose of  boxing  the  said  timber  for  turpentine 
purposes,  and  of  cutting,  manufacturing,  and 
hauling  and  taking  away  said  timber  and 
turpentine,  or  such  portion  of  it  as  he  may 
wish,  at  any  time  in  reason,  and  also  the  ex- 
clusive right  and  privilege  of  having  sites  for 
sawmills  and  turpentine  stills"  on  the  lands, 
as  well  as  the  right  to  build  and  operate 
roads,  tramroads,  and  railroads  for  the  pur- 
pose of  hauling  the  timber,  logs,  lumber,  mer- 
chandise, and  all  other  freight  so  long  as  the 
grantee,  his  heirs  and  assigns,  might  see  fit 
to  use  or  occupy  the  same,  with  the  privilege 
of  removing  all  such  property  from  the  land, 
as  well  as  the  right  to  the  quiet  and  peace- 
able possession  of  the  lands  at  any  and  all 
times  for  the  purpose  of  turpentining,  cutting, 
manufacturing,  hauling,  and  taking  away  the 
timber  and  trees.  In  the  warranty  clause  of 
the  deed  it  was  stipulated  that  the  plaint! ft 
would  forever  warrant  and  defend  to  the 
grantee,  his  heirs  and  assigns,  "the  timber 
and  turpentine  privileges,  and  all  other  of 
said  rights  and  privileges  above  mentioned.** 
No  definite  time  was  specified  in  the  deed 
within  which  the  grantee  was  to  exercise  the 
rights  and  privileges  conferred.  The  defend- 
ant in  the  present  case  Is  the  successor  in 
title  of  Preston.  In  the  case  of  McRae  ▼. 
Stlllwell,  36  S.  E.  604,  it  was  held  that  a  deed 
containing  provisions  very  similar  to  those 
in  the  one  under  consideration  in  the  present 
case  conveyed  to  the  grantees,  their  heirs  and 
assigns,  all  the  timber  suitable  at  the  date  of 
the  instrument  for  the  purposes  indicated* 
and  that  it  was  incumbent  on  the  grantees 
and  their  successors  in  title  to  cut  and  re- 
move such  timber  withm  a  reasonable  time 
from  the  date  of  the  conveyance,  and  that 
upon  failure  so  to  do  their  Interest  in  the  tim- 
ber ceased  and  determined.  The  principle 
ruled  in  the  case  Just  referred  to  is  peculiarly 
applicable  in  the  present  case.    It  was  there 
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roled  that  the  deed  would  be  constroed  as 
having  embraced  within  It  a  sttpnlatloo  that 
the  timber  should  be  removed  within  a  rea- 
sonable time.  In  the  present  case  the  parties 
have  inserted  in  the  deed  Itself  such  a  stipu- 
lation; the  deed,  in  terms,  providing  that  the 
grantee  shall  have  the  right  to  enter  upon 
the  land  for  the  purpose  of  boxing  the  tim- 
ber for  turpentine  purposes,  and  of  cutting, 
manufacturing,  hauling,  and  taking  away  the 
timber  and  turpentine,  or  such  portion  as  he 
may  wish,  "at  any  time  within  reason."  The 
parties  have,  in  terms,  agreed  that  the  gran- 
lee's  right  to  use  the  land  for  turpentine  and 
sawmill  purposes  shall  be  exercised  within  a 
reasonable  time.  But,  even  If  the  words  "at 
any  time  within  reason"  were  not  embraced 
in  the  deed,  the  decision  In  McRae  v.  Still- 
well  would  be  controlling  here.  Counsel  for 
plaintiff  in  error  in  the  present  case  was  also 
counsel  for  the  defendant  in  error  in  the  case 
just  referred  to,  and  at  the  argument  of  the 
present  case  he  was  heard  upon  a  motion  for 
a  rehearing  In  the  former  case.  Upon  a  care- 
ful review  of  the  decision  in  that  case,  we 
adhere  to  the  rulings  therein  made,  and  the 
motion  for  a  rehearing  has  been  denied. 

2.  What  time  should  be  allowed  the  de- 
fendant within  which  to  utilize  the  timber 
for  turpentine  purposes  and  remove  the  prod- 
ucts of  such  use  from  the  land,  and  what 
additional  time  should  be  allowed  for  the 
defendant  to  avail  himself  of  the  use  of  the 
sawmill  privileges,  and  the  removal  of  the 
timber  or  the  product  of  the  sawmill  from 
the  land,  are  questions  to  be  passed  upon  and 
decided  by  a  jury  under  instructions  that 
they  must  take  Into  consideration  all  the  facts 
and  circumstances  of  the  case,  and  the  condi- 
tions surrounding  the  parties  at  the  time  of 
the  execution  of  the  contract,  as  well  as  all 
other  facts  and  circumstances  which  would 
throw  any  light  on  the  questions  to  be  deter^ 
mined.  After  the  jury  have  considered  all 
these  facts  and  circumstances.  It  Is  for  them 
to  say  what  would  be  a  reasonable  time  to  be 
allowed  to  the  defendant  to  exercise  the 
rights  and  privileges  granted  in  the  deed  un- 
der which  he  claims.  See  McRae  v.  StlUwell, 
supra.  This  rule  requires  that  the  time  fixed 
shall  be  reasonable.  In  cases  where  there 
may  be  a  doubt  as  to  whether  one  or  the  other 
of  two  periods  of  time  would  be  reasonable, 
generally  the  Jury  shpuld  resolve  the  doubt 
in  favor  of  the  grantee,  giving  him  the  longer 
period  of  time,  for  the  simple  reason  that 
the  grantor's  right  rests  upon  a  forfeiture, 
which  a  court  of  law  will  enforce,  but  always 
In  such  a  manner  that  the  injury  to  him 
whose  rights  are  the  subject  of  the  forfeiture 
will  be  the  least  that  the  nature  of  the  case 
will  reasonably  admit  of.  What  would  be 
a  reasonable  time  will,  of  course,  depend  upon 
the  peculiar  facts  of  each  case,  and  will  be 
widely  variant  In  different  cases.  For  this 
reason  a  local  custom  or  usage,  although  its 
existence  Is  proven  with  the  strictness  re* 
quired  by  law,  would  not  ordinarily  be  rele- 
vant  or   nuiterial   evidence   In   determining 


what  Is  a  reasonable  time  to  be  allowed  In 
such  cases.  Certainly  such  a  custom  would 
have  no  bearing  upon  the  case  unless  its  ot>- 
servance  was  shown  to  be  so  general  and  uni- 
versal that  there  could  be  no  escape  from  the 
implication  that  the  parties  intended  to  con- 
tract in  the  light  of  the  same.  Especially 
would  a  local  custom  or  usage  not  be  applica- 
ble when  the  time  fixed  thereby  might  be 
such  a  short  period  of  time  as  not  to  be  at 
all  reasonable  when  applied  to  the  facts  and 
circumstances  of  the  particular  case.  The 
charges  in  reference  to  local  custom  and 
usage  which  were  the  subject  of  complaint 
In  the  motion  for  a  new  trial  were  erroneous, 
for  the  reason  that  the  evidence  did  not  es- 
tablish the  existence  of  such  a  cu8tom,---at 
least,  it  did  not  establish  the  existence  of  a 
custom  of  such  universal  observance  as  that 
it  was  necessarily  to  be  Inferred  that  the  par- 
ties contracted  in  the  light  of  the  same.  Judg- 
ment reversed.    All  the  Justices  concurring. 


(Ul  Qa.  444) 

SHBBHAN  V.  SOUTH  RIVER  BRICK  CO. 

(Supreme  Court  of  Georgia.    July  14,  1900.) 

BUILDING     CONTRACTS  —  ACCEPTANCE  —  ME- 
CHANIC'S   LIEN— ALTBRATIONS-RBMBDY 
OP  DEFECT  IN  BUILDING. 

1.  When  one  who  contracted  to  erect  a  build- 
ing did  so  in  substantial  compliance  with  the 
terms  of  his  contract,  turned  it  over  to  the  own- 
er, receiTed  full  payment  for  his  services,  and 
was  discharged  by  the  latter,  the  relation  of 
owner  and  contractor  between  the  two  was  at 
an  end,  whether  the  building  in  all  respects 
conformed  to  the  plans  and  specifications  agreed 
upon  or  not. 

2.  After  such  relation  ceased,  the  contractor 
no  longer  had  authority  to  represent  or  bind 
the  owner  in  any  manner  or  for  any  purpose, 
and  consequently  could  not,  because  of  a  com- 
plaint, made  before  the  owner  had  accepted  the 
building,  by  an  architect  then  representing  the 
latter,  give  an  order  for  additional  material  to 
be  used  in  remedying  a  defect  in  the  building, 
and  thus  afford  to  the  person  furnishing  such 
material  a  basis  for  asserting  a  material  man's 
lien  on  the  realty  improved. 

3.  Though,  in  such  a  case,  the  additional  ma- 
terial was  in  fact  used  upon  the  building,  if  the 
same  was  done  without  the  owner's  knowledge 
or  consent  the  lien  did  not  arise. 

4.  Applying  what  is  said  above  to  the  facts 
of  this  case,  it  follows  that  the  verdict  of  the 
Jury  was  unwarranted  and  should  have  been 
set  aside. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  South  River  Brick  Company 
against  Mrs.  Elizabeth  Sheehan  and  another 
to  establish  a  mechanic's  lien  for  materials 
furnished  after  completion  of  a  building. 
From  a  Judgment  In  favor  of  plaintiff,  defend- 
ant Sheehan  brings  error.    Reversed. 

T.  R.  Corrlgan  and  S.  A.  Atkinson,  for 
plaintiff  In  error.  Culberson  &  WiUingham, 
for  defendant  In  error. 

LUMPKIN,  P.  J.  The  South  River  Brick 
Company  brought  an  action  against  F.  W. 
Plerue  and  Mrs.  Elizabeth  Sheehan  for  the 
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purpose  of  establishing  and  enforcing  a  ma- 
terial man's  lien.  Pierce  filed  no  answer,  but 
Mrs.  Sheehan  made  a  vigorous  defense.  The 
Jury  found  In  favor  of  the  plaintiff,  and  she 
brings  here  for  review  a  Judgment  overruling 
her  motion  for  a  new  trial.  The  evidence  Is 
voluminous,  and  in  many  particulars  con- 
flicting. After  a  careful  examination  and 
study  of  it,  we  find  that  the  following  pre- 
sents the  most  favorable  view  of  the  facts 
from  the  standpoint  of  the  plaintiff:  In  the 
spring  of  1895  Mrs.  Sheehan  made  a  contract 
with  Pierce  for  the  erection  of  a  bricl^  build- 
ing on  Piedmont  avenue,  in  the  city  of  At- 
lanta, the  same  to  be  completed  by  the  1st 
"^ay  of  July,  according  to  certain  plans  and 
a]^ec]fications  prepared  for  her  by  R.  L.  Jones 
&  Co.,  architects.  Pierce  made  an  oral  agree- 
ment with  the  South  River  Brick  Company, 
under  the  terms  of  which  that  company  un- 
dertool^  to  furnish  him  what  brick  he  "need- 
ed for  the  erection  of  that  building."  At  the 
time  this  contract  was  entered  into,  no  def- 
inite number  of  brick  was  specified,  but  the 
parties  estimated  that  the  quantity  required 
would  be  between  250,000  and  300,000.  On 
various  dates  up  to  and  including  the  27th 
of  June,  the  brick  company  furnished  Pierce 
some  294,000.  It  furnished  no  more  until  the 
4th  day  of  November,  1895,  when  It  delivered 
upon  his  order  250  brick,  which  were  used  by 
him  in  raising  to  a  greater  height  some  of  the 
chimneys  upon  the  building,  which  had  not 
previously  been  carried  up  to  the  height  call- 
ed for  by  the  plans  and  specifications.  Some 
time  In  September,  R.  L.  Jones,  a  member  of 
the  firm  of  architects  above  mentioned,  who 
was  superintending  the  work  for  Mrs.  Shee- 
han, complained  to  Pierce  that  some  of  the 
chimneys  were  not  of  the  height  specified  in 
his  contract  with  her.  To  this  complaint 
Pierce  at  the  time  paid  no  attention.  On  the 
19th  of  October,  Jones  &  Co.  addressed  to  him 
a  letter  of  which  the  following  Is  a  copy: 
"Atlanta,  Oct  19,  1895.  Mr.  F.  W.  Pierce, 
City— Dear  Sir:  We  note,  by  reference  to  the 
plans,  that  you  have  not  carried  the  chim- 
neys of  the  tenements  of  Mrs.  Sheehan  as 
high  as  they  should  be,  and  we  therefore  no- 
tify you  to  carry  same  up,  or  we  will  have 
same  done  at  your  expense  after  a  reasona- 
ble time  has  elapsed  in  which  you  fall  to  do 
so,  and  we  will  not  accept  the  houses  as  com- 
plete until  this  and  other  defects  are  reme- 
died. Respectfully,  R.  L.  Jones  &  Ca, 
Archts.*'  It  does  not  appear  that  Mrs.  Shee- 
han had  any  knowledge  of  the  complaint 
made  by  her  architects  to  Pierce  with  refer- 
ence to  the  chimneys,  or  that  she  was  inform- 
ed that  they  had  addressed  to  him  the  letter 
above  quoted.  Indeed,  it  does  not  appear 
that  she  even  knew  the  chimneys  had  not 
been  built  according  to  contract  On  the  2d 
day  of  November  there  was  a  meeting  in  the 
office  of  her  attorneys,  at  which  she.  Pierce, 
and  R.  L.  Jones  were  present  Pierce  was 
then  endeavoring  to  obtain  a  final  settlement 
with  Mrs.  Sheehan.  Nothing  was  said  on 
that  occasion  with  reference  to  the  chimneys, 


or  any  other  part  of  the  brickwork  on  the 
building.  She  did,  however,  make  complaint 
that  the  house  had  not  been  completed  ac- 
cording  to  contract,  because  of  the  failure  of 
Pierce  to  put  up  certain  window  blinds. 
Pierce  contended  that  under  the  specifications 
he  was  not  required  to  furnish  these  blinds, 
and  in  this  contention  was  sustained  by  Jones. 
Another  matter  of  dispute  between  Mrs.  Shee- 
han and  Pierce  was  as  to  how  much  he  had 
forfeited  by  reason  of  his  failure  to  complete 
the  building  within  the  time  limited  by  the 
contract.  This  difference  and  that  relating  to 
the  window  blinds  were  adjusted,  and  Bdrs. 
Sheehan  then  and  there,  by  Pierce's  direction, 
paid  to  Curtis  &  Craig,  to  which  firm  Pierce 
was  indebted  for  other  material,  the  fuU 
amount  due  him  according  to  the  settlement 
agreed  upon.  Thus  the  matter  between  Mrs. 
Sheehan  and  Pierce  was  finally  and  definitely 
closed.  On  the  4th  day  of  November  (two 
days  later).  Pierce,  who  had  previously  taken 
no  action  with  regard  to  the  letter  of  October 
19th,  above  set  forth,  delivered  the  same  to 
the  brick  company,  and  gave  it  an  order  for 
250  brick,  which  were  on  the  same  day,  under 
Pierce's  order  and  direction,  placed  upon  the 
chimneys  of  Mrs.  Sheehan's  building.  This 
additional  work  was,  however,  done  without 
her  knowledge  or  consent  On  the  18th  of 
November  the  brick  company  addressed  and 
sent  to  Mrs.  Sheehan  a  written  notice,  whidi 
she  received  on  the  21st  to  the  effect  that 
Pierce  was  indebted  to  that  company  a  bal- 
ance of  $420.26  for  brick  furnished  for  the 
erection  of  her  building  on  Piedmont  avenue. 
Subsequently  the  company  recorded  its  lien, 
based  upon  its  demand  against  Pierce  for  ma- 
terial furnished  him. 

The  main  contention  of  Mrs.  Sheehan  at 
the  trial  was  that  the  plaintiff  was  not  enti- 
tled to  assert  a  lien  upon  her  property,  for 
the  reason  that  it  had  failed,  as  required  by 
law,  to  give  her  notice  of  its  claim  of  Hen 
within  30  days  from  the  completion  of  its  con- 
tract with  PJerce.  The  question,  therefore, 
upon  which  the  case  necessarily  turns,  is 
whether  or  not,  upon  the  state  of  facts  above 
recited,  the  brick  company  was  entitled  to  a 
verdict  establishing  Its  alleged  lien.  In  our 
opinion,  it  was  not  It  Is  clear  that  If  Pierce, 
after  the  27th  of  June,  had  given  to  the  com- 
pany no  further  order  for  material,  notice  to 
Mrs.  Sheehan  of  its  demand  against  him 
would  have  been  unavailing  If  not  served 
within  30  days  from  that  date.  In  this  con- 
nection, see  section  2801  of  the  Civil  Code, 
which  declares  that  the  notice  therein  pro- 
vided for  shall  "be  given  within  thirty  daya 
of  •  •  •  the  furnishing  of  the  material.*^ 
Did  the  furnishing  of  the  250  brick  on  No- 
vember 4th  make  that  the  date'  from  which 
the  30  days  should  be  computed?  We  tiiilnk 
not  It  is  true  that  In  New  Bbenesser  Ass'n 
V.  Gress  Lumber  Co.,  89  Ga.  125,  14  S.  B. 
892,  this  court  held,  in  effect  that  where  ma- 
terial is  furnished  under  "one  and  the  same 
contract"  but  from  time  to  time  as  required, 
the   date  to  be  considered   In  determhiln^ 
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whether  or  not  a  material  man  has  recorded 
his  lien  within  the  time  prescribed  hj  law  is 
that  opon  which  the  last  dellTery  of  material 
was  made.  And  it  would  seem  that  this  rule 
should  be  held  to  likewise  apply  in  a  case 
where  the  question  arises  whether  or  not  the 
notice  prescribed  by  statute  came  too  late. 
But,  as  will  have  been  seen,  the  250  brick 
which  constitute  the  last  item  of  the  plain- 
tllTs  account  against  Pierce  were  not  ordered 
by  or  delivered  to  him  until  two  days  after 
Mrs.  Sheehan  had  formally  accepted  the 
building,  settled  with  him  in  full,  and  finally 
discharged  him  as  her  contractor.  Certainly, 
under  these  circumstances.  Pierce  bad  no 
semblance  of  authority  to  bind  her  by  any 
further  orders  he  might  give  for  material  to 
be  used  upon  the  building.  The  relation  of 
owner  and  contractor  is,  in  a  case  like  the 
present,  necessary,  to  support  a  material 
man's  lien.  This  relation  did  not  exist  be- 
tween Pierce  and  Mrs.  Sheehan  on  Novem- 
ber 4th,  and  therefore  he  cannot  be  said  to 
have  beer  In  any  sense  her  authorized  agent 
at  that  time.  He  had  made  a  final  settlement 
with  her  on  November  2d,  after  a  substantial, 
If  not  a  literal,  compliance  witL  the  terms  of 
his  contract,  and  she  had  fully  released  him 
by  unconditionally  accepting  the  building. 
Accordingly  he  really  ''needed"  no  more  brick 
to  be  used  in  its  construction,  and  had  no 
right,  even  under  his  contract  with  the  brick 
company,  to  call  on  it  for  more.  Clearly,  had 
it  declined  to  fill  his  order  of  November  4th, 
no  court  would  be  Justified  In  holding  it  liable 
for  a  breach  of  its  contract  with  him.  If,  at 
the  time  of  making  the  final  settlement  above 
alluded  to,  Mrs.  Sheehan  had  Insisted  that 
Fierce  should  thereafter,  though  paid  in  full, 
place  additional  bricks  upon  the  chimneys,  or 
If  it  had  been  tacitly  understood  between 
them  that  he  was  to  do  so,  this  case  would 
wear  an  altogether  different  aspect.  In  that 
event  she  could  not  be  heard  to  say  he  was 
on  November  4th  no  longer  her  contractor  or 
authorized  to  act  In  that  capacity.  But,  as 
.  has  been  seen,  no  such  understanding  was 
had  between  them.  On  the  contrary,  it  Is 
evident  that  Mrs.  Sheehan  in  good  faith  en* 
deavored  on  the  day  of  the  settlement  to 
bring  about  a  final  adjustment  of  every  mat- 
ter, with  a  view  to  discharging  from  her  serv- 
ice, at  once  and  for  all  time,  her  contractor. 
Indeed,  there  is  something  more  than  a  sug- 
gestion in  the  record  that  upon  the  occasion 
referred  to  Mrs.  Sheehan  was  very  anxious 
to  sever  all  business  relations  with  Pierce. 
The  mere  fact  that  the  additional  250  brick 
were  not  only  ordered  by  Pierce,  but  actually 
placed  upon  the  building  belonging  to  Mrs. 
Sheehan,  would  not  warrant  a  finding  that 
the  relation  of  owner  and  contractor  continu- 
ed after  November  2d;  for  it  afiSrmatlvely 
appears  that  these  brick  were  delivered  on 
Mrs.  Sheehan's  premises  and  used  on  the 
building  without  her  knowledge  and  without 
her  consent,  express  or  implied.  Judgment 
reve'-sed.    All  the  Justices  concurring. 


(HI  Oa.  36») 
POBTER  V.  BOUNTBEB. 

(Supreme  Court  of  Georgia.    July  13,  1900.) 

EXECUTORS  AND  ADMINISTRATORS  —  JUDG- 
MENTS —  COLLATERAL  ATTACK  —  JUDGMENT 
AGAINST  EXECUTOR— PERSONAL.  LIABILITY— 
DEVASTAVIT. 

1.  Where  a  judgment  de  bonis  testatoris  is 
obtained  against  an  executor,  execution  issued 
thereon,  a  return  of  nulla  bona  made  by  the 
sheriff,  and  a  suit  brought  on  the  judgment 
against  the  executor  personally,  suggesting  a 
devastavit,  the  executor  cannot,  in  his  defense 
to  the  suit,  make  a  collateral  attack  upon  t)\e 
judgment  by  showing  fraud  or  mistake  in  Its 
rendition;  and  this  is  true  although  the  judg- 
ment  was  rendered  by  the  same  court  In  whidi 
the  suit  thereon  is  pending. 

2.  The  modification  of  such  judgment  de 
bonis  testatoris  by  the  statement  that  it  is  not 
to  be  a  personal  judgment  against  the  execu- 
trix does  not  preclude  the  plamtiff  from  bring- 
ing suit  upon  It  against  the  executrix  personal- 
ly, suggesting  a  devastavit. 

(Syllabus  by  the  Ck>urt) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  D.  W.  Rountree  against  Mrs.  F. 
L.  Porter.  From  a  Judgment  sustaining  a 
demurrer  to  defendant's  answer,  she  brings 
error.    Affirmed. 

J.  H.  Porter,  Jr.,  and  Arnold  &  Arnold,  for 
plaintiff  in  error  John  T.  Pendleton,  for  de- 
fendant In  error. 


SIMMONS,  O.  J.  It  appears  from  the  rec- 
ord that  Rountree  brought  suit  In  the  city 
court  of  Atlanta  against  Mrs.  Porter,  as  ex- 
ecutrix of  her  husband,  and  against  Farrar 
and  Williams.  There  was  no  defense  to  the 
action,  but  counsel  for  Mrs.  Porter  agreed  in 
writing  that  a  verdict  and  Judgment  be  ren- 
dered against  her  de  bonis  testatoris,  adding 
to  such  Judgment  a  stipulation  that  it  should 
not  be  a  personal  Judgment  against  the  ex- 
ecutrix. Execution  was  Issued,  and  a  return 
of  nulla  bona  made  thereon  by  the  sheriff. 
Thereupon  Rountree  brought  an  action  upon 
the  Judgment,  seeking  to  make  the  executrix 
personally  liable  for  a  devastavit  To  this  ac- 
tion the  executrix  filed  an  answer,  setting  up 
that  the  Judgment  sued  on  was  obtained  by 
fraudulent  representations,  and  by  mistake 
on  the  part  of  her  counsel  in  signing  the  con- 
sent verdict  and  Judgment  Various  allega* 
tions  were  made  In  this  answer  as  to  the 
fraudulent  representations  and  the  manner  in 
which  the  mistake  was  made.  These  It  is 
not  necessary,  In  the  view  we  take  of  the 
case,  to  set  out  here.  The  court  sustained  a 
demurrer  filed  by  the  plaintiff  to  this  an- 
swer.   The  defendant  excepted. 

1.  It  is  well  settled  that  a  Judgment  regular 
on  its  face,  and  rendered  by  a  court  having 
Jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, cannot  be  attacked  collaterally 
by  the  defendant  for  any  errors  or  Irregulari- 
ties entering  Into  the  Judgment  or  Inducing 
its  rendition.  The  only  way  to  have  such  a 
Judgment  set  aside  is  by  appeal  or  writ  of 
error,  or  by  a  direct  attack  on  it    In  the 
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present  case  tbe  Judgment  against  the  ex- 
ecntriz  was  rendered  in  April,  1888.  No  ex- 
ception was  taken,  and  the  Judgment  stands 
to-day  tmreversed.  When  the  plaintiff  filed 
against  the  executrix  a  suit  predicated  upon 
this  Judgment,  the  executrix  filed  the  answer 
above  mentioned.  This  was,  in  our  opinion, 
malting  upon  the  Judgment  a  collateral  at- 
tack, which  the  law  does  not  permit.  This  is 
true,  although  the  same  court  which  ren- 
dered the  Judgment  was  that  in  which  was 
brought  the  suit  upon  the  Judgment.  If  the 
defense  set  up  was  true  and  had  any  legal 
merit,  the  defendant's  remedy  was  to  file  an 
equitable  petition  in  the  superior  court  to 
have  this  Judgment  set  aside  as  fraudulent 
(Oiy.  Ck>de,  S  5370),  and  to  enjoin  the  present 
suit,  inasmuch  as  the  city  court  had  no  right 
to  grant  affirmative  equitable  relief  until  the 
merits  of  her  case  could  be  properly  inquired 
into.  Or,  if  she  preferred,  she  could  have 
moved  in  proper  time  in  the  city  court  to 
have  the  Judgment  set  aside,  and  thus  have 
had  the  merits  of  her  case  passed  upon.  Id. 
fi  6373.  There  is  an  allegation  in  the  answer 
that  the  defendant  had  filed  an  equitable  pe- 
tition in  the  superior  court  to  have  this  Judg- 
ment set  aside,  but  it  is  not  stated  what 
was  the  Judgment  of  that  court  upon  this 
petition.  Nothing  is  disclosed  by  the  record 
tending  to  show  that  any  motion  was  made 
in  the  city  court  to  set  aside  the  Judgment 
which  was  rendered  by  that  court.  What- 
ever may  have  been  or  may  be  the  result 
of  the  petition  in  the  superior  court,  we  are 
clear  that  the  executrix  has  no  right  to  at- 
tack the  Judgment  in  the  indirect  way  em- 
ployed by  her  in  the  present  case.  It  was 
nothing  more  nor  less  than  a  collateral  attack, 
which,  as  we  have  said,  she  is  not  permitted 
to  make.  For  these  reasons,  we  think  the 
trial  Judge  was  right  in  sustaining  the  de- 
murrer of  the  plaintiff. 

2.  It  is  claimed  by  counsel  for  the  plaintiff 
in  error  that,  inasmuch  as  the  Judgment 
against  the  executrix  stated  that  it  was  not 
to  be  a  personal  Judgment  against  her,  the 
plaintiff  In  the  court  below  could  not  main- 
tain on  it  a  suit  to  make  it  binding  upon  the 
executrix  personally.  Section  350&i  of  the 
Civil  Code  provides  that,  in  a  suit  against  an 
administrator  or  executor  in  his  representa- 
tive capacity,  the  Judgment  shall  be  de  bonis 
testatoris,  except  where  certain  pleas  are 
filed  and  found  against  him,  when  the  Judg- 
ment shall  be  that  the  plaintiff  recover  the 
debt  and  costs,  to  be  levied  in  the  first  place 
upon  the  property  of  the  deceased,  if  any 
such  property  is  to  be  found,  and,  if  none  be 
found,  then  to  be  levied  upon  the  property  of 
the  defendant  In  the  present  case  the  ad- 
dition to  the  Judgment  now  under  consider- 
ation, that  it  was  not  to  be  personal  against 
the  executrix,  must  be  construed  to  mean 
simply  that  the  Judgment  was  not  to  be 
binding  on  the  executrix  personally;  she  not 
having  filed  pleas  to  Justify  a  personal  Judg- 
ment against  her.  It  was,  however,  not  a 
waiver  of  the  right  of  the  plaintiff  to  bring 


an  action  against  the  executrix  for  a  devas- 
tavit when  it  appeared  from  the  retnm  of 
the  proper  officer  that  the  executrix  had 
wasted  or  mismanaged  the  assets  of  the  es- 
tate. It  appeared  from  the  verdict  and  Judg- 
ment that  there  were  assets  of  the  estate  In 
the  hands  of  the  executrix  at  the  time  of  the 
rendition  of  the  Judgment  That  she  had  no 
such  assets  at  the  time  of  the  return  of  the 
sheriff  is  shown  by  that  return.  The  con- 
clusion must  follow  that  she  had  in  the  mean- 
time made  way  with  the  assets.  When  the 
executrix  consented  to  the  Judgment  de  bonis 
testatoris,  she  admitted  assets  in  her  hands. 
As  it  was  ascertained  from  the  sheriff's  re- 
turn that  no  assets  of  the  estate  could  be 
found,  we  think  the  provision  that  the  Judg- 
ment was  not  to  be  personal  against  the  ex- 
ecutrix would  not  preclude  or  estop  the  plain- 
tiff from  bringing  his  action  against  the  ex- 
ecutrix, suggesting  a  devastavit  by  her,  and 
seeking  to  obtain  a  Judgment  binding  upon 
her  personally.  Judgment  affirmed.  All  the 
Justices  concurring. 


COOHRAN   V. 


on  Oa.  S96) 
WARUOK. 


(Supreme  Court  of  Georgia,  ^uly  18,  1900.) 
DIRBCTINO  VERDICT. 
Thoueh  the  plaintiff  apparently  made  a 
prima  facie  case  entitling  him  to  a  recovery  of 
the  land  in  dispute,  by  showing  constructive 
possession  by  his  grantor  under  color  of  title 
for  more  than  seven  years,  yet,  as  it  was,  un- 
der all  the  evidence,  a  question  for  determina- 
tion by  the  jary  whether  or  not  this  construct- 
ive possession  was  overcome  by  the  weight  of 
evidence,  or  whether  or  not  defendant  had 
shown  a  good  prescriptive  title  by  actual  ad- 
verse possession  under  a  claim  of  right  for 
more  than  20  years  before  the  bringing  of  the 
action,  the  court  ought  not  to  have  directed  a 
verdict  for  the  plaintiff,  but  should  have  sob- 
mitted  the  case  to  the  Jury. 

(Syllabus  by  the  Oourt.) 

Brror  from  superior  court,  Campbell  coun- 
ty; J.  S.  Candler,  Judge. 

Action  by  J.  W.  Warlick  against  Bf.  B. 
Cochran.     Judgment  for  plaintiff,  and  de- ' 
fendant  brings  error.    Reversed. 

J.  F.  Golightly  and  J.  EL  Longino,  for  plain- 
tiff  in  error.  Dorsey,  Brewster  &  Howell 
and  L.  S.  Roan,  for  defendant  in  error. 

LEWIS,  J.  This  was  a  complaint  for  land, 
brought  in  the  superior  court  of  Campbell 
county  by  J.  W.  Warlick  against  Mrs.  M.  B. 
Cochran;  the  land  being  a  town  lot  in 
Fairburn,  designated  as  No.  U  in  block  A. 
The  abstract  of  titles  attached  to  the  peti- 
tion was:  (1)  Deed  from  Richard  Moore, 
Alfred  Austell,  and  Nathan  Gamp,  conveying 
to  Atlanta  &  La  Grange  Railroad  Company, 
now  the  Atlanta  &  West  Point  Railroad 
Company,  dated  and  executed  November  5. 
1850,  lots  of  land  Nos.  66,  62,  47,  53.  and 
the  east  half  of  51,  all  in  the  Ninth  district 
of  originally  Fayette,  but  now  Campb^ 
county,  Ga.;  (2)  deed  from  Atlanta  &  West 
Point  Railroad  Company,  formed  f  the  At- 
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lanta  ft  La  Grange  Railroad  Ck>mpany,,  to 
James  C.  Warlick,  dated  and  executed  De- 
cember 21,  1886,  conveying  lot  of  land  No. 
11  in  bloclc  A  In  the  town  of  Fairbnm,— said 
lot  being  part  of  lot  No.  52  In  the  Ninth  dis- 
trict of  originally  Faj'ette,  but  now  Camp- 
bell, county.  There  Is  no  proof  In  the  record 
that  the  grantors  of  the  Atlanta  &  La  Grange 
Railroad  Company  ever  had  any  title  or 
possession  of  the  land  conveyed.  Plaintiff 
therefore  amended  his  petition,  clMming  that 
his  predecessors  in  title  paid  for  the  land 
and  held  uninterrupted  and  peaceable  pos- 
session of  it,  including  the  premises  in  dis- 
pute, under  color  of  title,  for  more  than  sev- 
en years.  The  defendant  answered,  deny- 
ing such  possession  and  title  in  the  plaln- 
tlfiT;  alleging  that,  if  the  railroad  company 
ever  owned  the  land  in  dispute^  it  parted 
with  its  title  to  the  same;  and  averring 
that  she  in  good  faith  purchased  the  land, 
paid  for  it  and  held  actual,  adverse  posses- 
sion of  it  for  more  than  20  years  prior  to  the 
bringing  of  this  suit.  After  hearing  the 
evidence,  the  court  Instructed  the  Jury  to 
find  for  the  plaintiff,  which  they  accordingly 
did.  Defendant  made  her  motion  for  a  new 
trial  on  the  general  grounds,  and  on  the 
further  ground  that  the  court  erred  in  di- 
recting a  verdict  for  the  plaintiff.  Upon 
the  Judgment  overruling  this  motion,  error 
Is  assigned  in  the  bill  of  exceptions. 

The  plaintiff  below  introduced  the  deeds, 
an  abstract  of  which  was  attached  to  his 
petition.  It  is  clearly  Inferable  from  the 
evidence  in  the  record  that  in  1850  the  rail- 
road company  purchased  several  larg^e  tracts 
of  land,  including  lot  known  as  No.  52,  and 
directly  thereafter  constructed  its  road, 
which  ran  through  lot  No.  52,  and  upon  that 
lot  erected  Its  depot  buildings,  and  had  been 
in  possession  and  use  of  this  property  (that 
is,  the  track  and  the  depot  buildings)  from 
that  time  to  the  present  There  is  no  evi- 
dence that  it  was  ever  in  actual  possession 
of  the  lot  in  dispute.  It  is  inferable  from 
the  testimony  that  this  was  not  then  a  town, 
but  simply  open  land,  when  the  railroad  . 
bought,  and  that,  after  the  construction  of 
its  track  and  the  location  of  Its  depot  the 
town  of  Falrbum  by  degrees  grew  up,  and 
was  built  mainly  upon  this  lot  No.  52. 
PlaintlfTs  witnesses  admitted  that  there  had 
been  for  years  a  number  of  houses  built  on 
this  lot  occupied  as  residences  and  business 
houses  by  private  citizens,  and  some  of 
them  were  located  on  lot  No.  52,  between  the 
railroad  depot  and  lot  No.  11,  in  controversy. 
How  the  owners  of  these  improved  lots  ac- 
quired possession  of  the  same  does  not  ap- 
pear from  the  record,  but  the  probability  is 
that  the  railroad,  after  buying  the  lots,  sold 
them  off  tn  individuals  to  occupy  and  im- 
prove. Upon  notice,  defendant's  deed  was 
introduced,  which  covered  on  its  face  only 
lot  No.  9,  upon  which  the  dwelling  house 
occupied  by  her  was  erected.  This  lot  ad- 
Joined  lot  No.  11,  the  property  In  dispute. 
Testimony  was  introduced  in  her  behalf  to 


the  effect  that  about  the  year  1852  these  lots 
(Nos.  9  and  11)  were  occupied  by  one  Smith, 
who  built  the  dwelling  thereon  in  which 
defendant  lived,  and  that  he  placed  In  one 
inclosure  by  a  fence  both  of  these  lots,  and 
for  years  cultivated,  used,  and  occupied  lot 
No.  11  as  well  as  No.  9.  The  two  lots  thus 
surrounded  by  one  inclosure,  with  the  dwell- 
ing thereon,  evidently  presented  the  appear- 
ance of  a  single  residence  lot.  There  was 
no  evidence  showing  the  indication  of  any 
line  whatever  between  lots  Nos.  9  and  11. 
It  was  shown  that  several  other  occupants 
went  Into  possession  of  the  land  after 
Smith  vacated;  that  they  used  and  occupied 
both  lots,  9  and  11,  keeping  up  the  one  in- 
closure around  both,  until  the  year  1876. 
The  defendant's  husband  during  that  year 
died,  and  his  brother,  according  to  the  tes- 
timony, bought  both  lots  for  the  defendant 
paying  his  money  therefor,  taking  deed  to 
himself  at  the  time,  stating  that  he  would 
collect  money  due  his  deceased  brother's 
estate,  and  reimburse  himself  for  the  sum 
thus  expended,  and  would  make  deed  to  the 
defendant.  After  this  purchase.  In  1876,  he 
placed  her  in  possession  of  the  dwelling  and 
the  two  lots,  9  and  11,  which  were  then  in- 
closed by  a  fence,  and  told  her  that  she  own- 
ed both  of  them,  pointing  them  out  to  her. 
After  this,  it  seems,  he  made  her  a  deed, 
which  included  only  lot  No.  9.  She  did  not 
read  the  deed.  She  thought  there  was  real- 
ly one  lot  In  the  entire  inclosure,  knowing 
nothing  about  the  division  of  the  town  lots. 
She  went  Into  possession,  repaired  the  fence 
that  inclosed  the  two  lots,  planted  an  apple 
and  peach  orchard  on  the  same,  honestly  be- 
lieving that  she  owned  both  lots,  having 
paid  a  consideration  for  both,  to  wit  over 
$200.  She  cultivated  lot  No.  11.  in  dispute, 
and  several  years  during  her  occupancy  of 
same  rented  it  out  and  received  rents  there- 
for from  her  tenants.  Upon  this  lot  was 
erected  a  bam  by  one  of  them,  with  the 
privilege  of  his  removing  It  if  he  desired, 
but  he  finally  gave  her  the  building.  A 
stable  was  also  built  thereon.  This  is,  brief- 
ly, an  account  of  her  occupancy  from  the 
time  she  moved  on  the  place  in  December, 
1876,  down  to  the  bringing  of  this  action, 
more  than  20  years  thereafter.  It  does  not 
appear  from  the  evidence  that  the  railroad 
company  made  any  claim  to  this  land,  or  in- 
terfered with  the  possession  and  use  thereof 
by  the  defendant  until  the  spring  or  summer 
of  1896,  when  it  sent  agents  there  to  In- 
quire Into  this  title  to  the  land  occupied  by 
the  defendant,  including  the  property  in  dis- 
pute. She  readily  showed  them  the  deed 
that  her  brother-in-law  had  given  her,  and 
the  agents  then  Informed  her  that  it  covered 
only  lot  No.  9.  These  agents  testified  that 
she  made  no  claim  to  lot  No.  11  at  the  time, 
and,  when  they  offered  to  sell,  said  she  was 
not  able  to  pay  for  same.  She  testified  that 
while  she  did  say  that  she  was  not  able  to 
pay  for  it  she  said  she  had  been  tn  posses- 
sion of  it  for  20  years,  and  they  told  her  that 
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did  not  make  any  difference;  that  did  not 
give  her  title.  This  was  the  first  time  she 
knew  that  the  deed  only  covered  a  part  of 
the  property  she  had  purchased.  One  of  the 
agents  offered  to  sell  it  to  her  for  $50,  and, 
in  his  testimony,  gave  as  one  reason  for 
such  a  low  offer  that  he  wanted  to  avoid 
this  identical  trouble  that  they  were  now 
going  through  with  in  this  case. 

We  havQ  carefully  read  the  testimony  in 
this  case,  and  the  above  is  a  fair  report  of 
it,  in  substance.  Now,  when  the  plaintiff 
closed  his  testimony,  he  perhaps  made  out  a 
prima  facie  case,  upon  the  doctrine  that 
where  one  buys  a  tract  of  land,  and  receives 
therefor  a  deed,  accurately  describing  it  by 
metes  and  bounds,  and  goes  into  possession 
thereof,  using  and  occupying  a  portion  of  the 
tract  thus  conveyed,  he  has  constructive  pos- 
session of  the  remainder,  and  it  ripens  into 
a  prescriptive  title  if  it  be  thus  held  for  seven 
years  under  color  of  title.  We  do  not  mean 
to  say  that  when  his  testimony  was  closed  a 
prima  facie  case  was  not  made  out  for  the 
plaintiff,  but  it  was  only  prima  facie,  and 
subject  to  be  rebutted  by  proof.  If  an  .ac- 
tion, therefore,  be  brought  by  such  a  claimant 
of  land,  against  a  party  holding  the  property 
in  dispute  adversely,  two  defenses  can  be 
set  up:  First,  that  the  plaintiff  never  had 
such  possession,  either  actual  or  constructive, 
as  would  ripen  into  a  title;  and  this  could 
be  shown  by  proving  adverse  possession  in 
some  other  party,  although  defendant  would 
fail  to  make  out  any  title  for  herself  or  for 
such  other  persons  holding  adversely.  Plain- 
tiff must  recover  on  the  strength  of  his  own 
title,  and,  if  such  proof  as  that  were  offered 
in  defense  to  his  suit  it  would  show  a  want 
of  prescriptive  title  in  him;  that  is,  a  want 
of  the  necessary  possession,  either  actual  or 
constructive,  as  could  possibly  ripen  into  ti- 
tle. Another  defense  would  be  that  the  de- 
fendant had,  prior  to  the  bringing  of  suit, 
been  In  bona  fide,  peaceable,  and  adverse  pos- 
session of  the  property.  In  good  faith,  as 
her  own,  for  20  years;  and  this  would  show 
her  title  paramount  to  that  of  the  plaintiff, 
even  if  the  plaintiff  and  those  under  whom 
he  claims  ever  showed  any  title  to  the  prem- 
ises prior  to  her  possession.  It  is  true  that 
from  the  testimony  of  the  agents  of  the  rail- 
road company,  who  inquired  Into  the  deeds 
of  defendant,  it  might  have  been  inferred 
that  while  she  was  in  possession  she  virtual- 
ly acknowledged  ownership  In  the  company, 
or  at  least  not  in  herself.  This  would,  per- 
haps, have  been  a  legitimate  inference.  If 
what  the  agents  said  was  all  the  testimony  in 
the  case.  The  Jury,  however,  might  have 
believed  her  version  of  the  matter.  The  de- 
fendant gives  a  different  explanation  of  the 
conversation  with  these  agents  from  what 
they  related,— that  when  they  spoke  about 
her  title  she  informed  them  of  her  20  years* 
possession,  and  then  it  was  they  told  her 
that  would  not  avail  her.  If  she  was  thus 
misled,  and  induced  to  use  language  which 
could  be  construed  into  a  quasi  admission 


that  she  was  not  holding  bona  fide,  it  would 
by  no  means  follow  that  the  same  was  ab- 
solutely conclusive  that  her  possession  was 
not  bona  fide  and  under  a  claim  of  right,  the 
more  especially  when  she  continued  to  hold 
adverse  possession. 

As  the  case  goes  back  for  a  new  triaU  of 
course  we  do  not  mean  to  express  any  opin- 
ion in  regard  to  the  weight  or  preponderance 
of  this  evidence  on  either  side;  but  we  call 
attention  to  the  above,  with  the  view  of  dem- 
onstrating that  the  judgment  of  the  court 
deciding  that  the  evidence  demanded  a  ver- 
dict for  the  plaintiff  was,  in  our  opinion,  ei^ 
roneous,  and  that  he  should  have  submitted 
the  case  for  consideration  by  the  jury,  giv- 
ing them  in  charge  the  principles  of  law  herein 
embodied.  Judgment  reversed.  All  the  iam- 
tices  concurring. 

(Ul  On.  9SS> 

UNITED   BEN.   SOQ  OP  AMERICA   r. 

FREEMAN. 
(Supreme  Court  of  Georgia.    July  13,  1900.) 

INSURANCE—ACCIDENT  POLICY— NOTICE   OF 
INJURY— FAILURE  TO  SERVE— WAIVBR- 

1.  Where  a  contract  of  insurance  between  a 
benefit  society  and  one  of  its  members,  which. 
among  other  things,  covered  accidental  injuries, 
expressly  stipnlated  that  '^written  notice  from 
the  member  or  his  representative,  and  a  cer- 
tificate from  tlie  attending  physician,  each  stat- 
ing the  time,  place,  manner,  and  natare  of  in- 
jury, ♦  ♦  ♦  must  be  received  at  the  prin- 
cipal oflBce  of  the  society  •  ♦  ♦  within  ten 
days  after  the  date  of  injury,  •  •  ♦  as  con- 
ditions precedent  to  recovery,"  and  the  insured 
sustained  such  injuries,  but  failed  to  give  the 
prescribed  notice  thereof  within  10  days  from 
the  date  of  the  accident,— it  not  having  been 
impossible  for  him  to  have  done  so, — ^the  soci- 
ety, in  the  absence  of  a  waiver  on  its  part  of 
the  time  limit  as  to  such  notice,  incurred  no 
liability  in  consequence  of  such  accident. 

2.  The  facts  in  this  case  do  not  show  that  it 
was  impossible  for  the  insured  to  have  given 
the  prescribed  notice  within  the  time  limited. 
It  is  therefore  unnecessary  to  decide  whether 
impossibility  of  giving  the  notice  within  10  days 
from  the  date  of  the  injury  would  be  a  suffi- 
cient excuse  for  a  failure  to  do  so  within  that 
period. 

3.  One  cannot  be  held  to  have  impliedly  waiv- 
ed a  defense  of  the  existence  of  which  he  had 
no  knowledge  at  the  time  he  did  the  act  which 
is  relied  upon  as  a  waiver  thereof. 

•  (Syllabus  by  the  (Dourt.) 

Error  from  city  court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Action  by  W.  T.  Freeman  against  the  Unit- 
ed Benevolent  Society  of  America  on  an  ac- 
cident policy.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Reversed. 

Shepard  Brown,  for  plaintifC  in  error.  Lloyd 
Cleveland,  for  defendant  in  error. 

FISH,  J.  The  application  of  the  plaintifT 
for  membersblp  in  the  United  Benevolent  So- 
ciety of  America  contained  the  following  lan- 
guage: "I  also  understand  that  benefits  will 
be  allowed  only  while  I  am  under  the  care 
of  a  duly-accredited  physician,  and  that  I 
must  notify  the  society  at  the  home  office,  in 
writing,  within  ten  days  from  the  commence- 
ment of  disability,  in  order  to  entitle  me  to 
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benefltB."  Tbe  written  contract  of  insurance 
sued  on  was  expressly  made  ''subject  to  con- 
ditions on  the  back  hereof."  On  the  back 
of  the  same,  underneath  the  headline,  "Con- 
dltions  under  Which  This  Certificate  is  Is- 
sued and  Accepted,"  were  14  numbered  para- 
graphs, stating  the  conditions.  The  first  of 
these  was:  "Written  notice  from  the  mem- 
ber or  his  representative,  and  a  certificate 
from  the  attending  physician,  each  stating 
the  time,  place,  manner,  and  nature  of  in- 
Jury,  sickness,  or  death,  must  be  received  at 
the  ofllce  of  the  society  in  Atlanta,  Georgia, 
within  ten  days  after  the  date  of  injury,  com- 
mencement of  sickness,  or  death,  as  condi- 
tions precedent  to  recovery.  Benefits  for 
which  the  society  is  liable  shall  be  payable 
only  after  satisfactory,  direct,  and  affirmative 
final  proofs  have  been  received  by  the  society 
in  Atlanta,  Georgia."  As  the  giving  of  the 
prescribed  notice  within  10  days  from  the 
date  of  the  injury  was  expressly  made  a  con- 
dition precedent  to  the  liability  of  the  insur- 
ance society,  it  Inevitably  follows  that,  if  this 
notice  was  not  given  within  the  specified 
time,  the  society,  in  the  absence  of  a  waiver 
of  the  time  limit  on  its  part,  would  not  be 
liable,  unless,  perhaps,  the  circumstances  fol- 
lowing the  injury  rendered  it  impossible  for 
the  notice  to  be  given  within  the  10  days. 
No  written  notice  of  any  kind  of  the  injury 
was  given  to  anybody  within  10  days  from 
the  date  of  the  injury,  and  no  notice,  either 
verbal  or  written,  was  given  to  any  officer 
or  general  agent  of  the  defendant  corporation 
until  after  the  10  days  had  elapsed.  On  the 
day  the  plaintiff  was  accidentally  hurt,  be 
went  to  Griffin,  to  a  doctor's  office,  to  be 
treated,  and  while  there  sent  for  Slaton,  the 
local  soliciting  agent  and  collector  of  the  de- 
fendant, "and  told  him  to  notify  the  company 
that  [the  plaintifT]  was  hurt,"  which  Slaton 
promised  to  do.  Slaton,  however,  forgot  to 
notify  the  society  until  more  than  10  days 
bad  elapsed  since  the  plaintiff  received  the 
injury;  and  when  he  did  notify  it  he  neither 
stated  the  time,  place,  nor  the  manner  and 
nature  of  the  injury.  Even  if  the  notice 
which  he,  acting  for  the  insured,  gave  the 
insurance  society,  could  be  held ^  sufficient  in 
other  respects,  it  was  not  given  within  the 
prescribed  time,  and  therefore  could  not  avail 
the  insured,  unless  the  society  waived  com- 
pliance with  the  condition  as  to  time.  The 
plaintiff  does  not  contend  that  the  verbal 
request  which  he  made  of  Slaton  was  notice 
to  the  defendant  corporation  of  his  injury, 
and  it  is  evident  that  notice  to  the  mere  local 
and  collecting  agent  of  the  society  at  Griffin 
would  not  be  notice  to  the  society  at  its 
home  office  in  Atlanta.  The  effect  of  the 
request  which  the  plaintiff  made  of  Slaton 
was  that  Slaton  should  act  as  his  agent  in 
notifying  the  society.  Slaton  failed  to  so  act 
until  the  time  prescribed  within  which  to 
give  the  specified  notice  had  expired.  So  a 
condition  upon  which  the  defendant's  liability 
was  dependent  was  not  complied  with. 
2.  The    plaintiff    contends    that,    notwith- 


standing this,  the  defendant  Is  liable,  for  two 
reasons:  First,  because  "plaintiff  was  totally 
incapacitated,  on  account  of  the  accident, 
from  attending  to  any  business,  or  from  writ- 
ing to  tbe  company  to  give  them  any  notice 
of  the  Injury,  for  more  than  ten  days,  and 
did  write  them  and  furnish  proofs  as  soon 
as  he  was  able  to  do  so";  second,  because 
"the  defendant  company  waived  any  notice  of 
the  injury  within  the  ten  days  by  sending  out 
proofs  to  be  filled  after  the  ten  days  had  ex- 
pired." We  deem  it  unnecessary  to  determine 
whether  or  not  impossibility  of  giving  the 
notice  within  the  time  limited  would  be  a 
sufficient  excuse  for  a  failure  to  do  so,  for 
we  do  not  think  that  the  evidence  is  sufficient 
to  show  that  the  plaintiff  could  not  have  giv- 
en the  notice  within  the  prescribed  time.  It 
probably  would  have  been  inconvenient  for 
him  to  have  done  80»  and,  in  order  to  have 
done  so,  he  might  have  had  to  get  some  one 
else  to  write  for  him;  but  that  he  was,  as  con- 
tended by  his  counsel,  for  more  than  10  days 
after  the  Injury,  totally  incapacitated  to  give 
the  notice  to  the  defendant,  does  not  appear 
from  the  testimony.  On  the  very  day  that 
he  received  the  injury  he  went  from  his 
home  into  the  city  of  Griffin,  and  to  a  phy- 
sician's office,  in  order  to  be  treated,  and 
while  there  sent  for  Slaton  and  told  him  to 
notify  the  insurance  society  that  he  was  hurt. 
He  had  not  lost  the  use  of  his  mental  facul- 
ties, for  he  realized  both  the  necessity  for 
getting  medical  treatment  and  the  necessity 
for  promptly  notifying  the  defendant  corpora- 
tion of  his  injury,  and  he  went  to  the  office 
of  the  physician  of  his  choice  to  be  treated, 
and  while  in  the  doctor's  office  sent  for  Sla- 
ton, and  asked  him  to  notify  the  society  of 
the  injury  which  be  had  sustained.  After 
this  he  sometimes  went  from  his  home  to 
Griffin  to  see  the  physician,  and  sometimes 
the  doctor  went  out  to  see  him.  He  testifies 
that  he  "did  not  forget  to  notify  the  com- 
pany," but  "notified  Slaton,  and  relied  on  him 
to  notify  the  society";  that  he  '^understood 
that  [he]  was  required  to  give  written  notice, 
but  expected  Slaton  to  do  It  for"  him.  We 
think  this  testimony  shows  that  he  failed  to 
notify  the  society  within  the  time  prescribed, 
not  because  it  was  impossible  for  him  to  do 
so,  but  because  he  relied  upon  and  expected 
Shi  ton  to  do  it  for  him.  True,  he  did  testify: 
"I  was  prostrated  from  my  injury.  I  was 
not  in  mental  or  physical  condition  to  think 
about  giving  the  company  notice  in  writing 
of  my  injury.  I  gave  the  notice  as  soon  as  I 
was  able  to  do  so."  But  the  first  part  of  this 
statement  is  inconsistent  with  the  fact  that 
he  went  to  his  physician's  office  in  order 
to  be  treated,  and  the  latter  part  of  it  is  in- 
consistent with  the  fact  that  he  actually 
did  think  about  giving  the  notice,  and  sent 
for  Slaton,  and  asked  and  expected  him  to 
«lve  the  written  notice  for  him.  The  fact 
that  the  accident  caused  him  to  temporarily 
lose  the  sight  of  one  eye,  and  rendered  it  for 
a  time  imprudent  and  probably  dangerous  for 
him  to  use  the  other,  did  not  render  it  Im- 
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possible  for  hlxn  to  give  the  reqnlslte  notice 
to  the  insurance  society  during  the  time  that 
he  was  thus  disabled.  He  could  have  had 
some  one  else  to  write  for  him.  Probably  he 
could  have  got  his  physician  to  do  this  for 
him,  especially  as,  by  the  conditions  of  the 
contract,  a  certificate  from  the  attending 
physiclajl  containing  the  same  information  as 
that  to  be  given  in  the  notice  from  the  in- 
sured was  required.  If  the  accident  had  re- 
sulted in  the  total  and  permanent  loss  of  the 
sight  of  both  eyes,  the  necessity  for  giving 
the  prescribed  notice  would  still  have  existed. 
Many  accident  insurance  policies  provide  for 
the  payment  of  a  specified  sum  of  money 
for  the  total  loss  of  sight,  and  yet  require 
written  notice  of  the  injury  to  be  given  the 
insurance  company  within  a  certain  period  of 
time.  So,  granting  that  it  was  impossible  for 
the  insured  to  use  his  eyes  at  all  during  the 
10  days,  we  do  not  thinls  this  fact  would  be 
sufficient  to  excuse  a  noncompliance  with  the 
condition  as  to  giving  the  notice  during  that 
period  of  time.  The  evidence  was  not  sufiD- 
cient  to  support  a  finding  that  it  was  impos- 
sible for  the  plaintiff  to  give  the  notice  to 
the  society  within  10  days  from  the  date  of 
*his  injury. 

3.  Under  the  circumstances  disclosed  by 
the  evidence,  did  the  society,  by  sending 
out  the  blank  forms  to  be  filled  out  by  the 
plaintiff  and  returned  to  it,  waive  the  giv- 
ing of  the  required  notice  within  10  days 
from  the  date  of  the  Injury?  There  is  un- 
doubtedly much  excellent  authority  for  hold- 
ing that  if  the  society,  with  full  knowledge 
of  the  facts,  required  the  beneficiary  under 
the  contract  of  insurance  to  do  some  act  or 
Incur  some  expense  or  trouble  which  was  In- 
consistent With  the  claim  that  the  contract 
had  become  inoperative,  in  consequence  of  a 
breach  of  the  condition  as  to  the  time  with- 
in which  the  notice  should  be  given,  then  it 
Impliedly  waived  this  defense.  But  certainly 
no  one  can  be  held  to  have  impliedly  waived 
a  defense  of  the  existence  of  which  he  had 
no  knowledge  at  the  time  he  did  the  act 
which  he  relied  upon  as  a  waiver  thereof. 
One  cannot  be  held  to  have  waived  some- 
thing of  the  existence  of  which  he  was  ig«- 
norant.  "Acts  ordinarily  amounting  to  ft 
waiver  of  a  forfeiture  will  not  have  that  ef- 
fect, in  the  absence  of  knowledge  of  the  for- 
feiture." 28  Am.  &  Bng.  Enc.  Law,  527.  In 
Bennecke  v.  Insurance  Go.,  105  U.  S.  359, 
26  L.  Ed.  290,  Wood,  J.,  said:  "A  waiver 
ot  a  stipulation  in  an  agreement  must,  to  be 
effectual,  not  only  be  made  intentionally, 
but  with  knowledge  of  the  circumstances. 
This  is  the  rule  when  there  is  a  direct  and 
precise  agreement  to  waive  the  stipulation. 
A  fortiori  is  this  the  rule  when  there  is 
no  agreement,  either  verbal  or  in  writing,  to 
waive  the  stipulation,  but  where  it  is  sought 
to  deduce  a  waiver  from  the  conduct  of  the 
party."  It  does  not  appear  from  the  evi- 
dence that  the  society,  at  the  time  that  It 


tent  to  the  plaintiff  the  blank  forms  for  the 
prescribed  notice,  knew  that  10  days  tiad 
elapsed  since  the  accident  occurred.  So  far 
as  appears  from  the  evidence,  the  only  infor- 
mation which  It  had  in  reference  to  the  acci- 
dent was  that  contained  in  the  letter  from 
Slaton  to  its  secretary.  In  this  letter  Slaton 
simply  stated  that  "W.  T.  Freeman  received 
a  very  bad  accident  several  days  since,  and 
requested  me  to  notify  you,  but  the  matter 
escaped  my  mind  until  now,"  and  requested 
the  secretary  to  •'kindly  send  [Freeman]  a 
preliminary  blank."  Upon  receipt  of  thia 
letter  the  letter  from  the  society  to  Free- 
man, inclosing  the  blank  forms,  was  written. 
Information  that  the  accident  had  occurred 
"several  days  since"  was  not  tantamount  to 
Information  that  10  days  had  elapsed  since 
Its  occurrence.  The  expression  '^Beveral 
days"  might  have  meant  2  or  3  days,  or  any 
number  of  days  less  than  10.  When  the 
letter  from  the  society  to  Freeman  was  intro- 
duced in  evidence,  there  appeared  upon  it 
the  following  memorandum,  written  with 
a  lead  pencil,  •'Notice  late."  The  plaintiff 
contends  that  this  memorandum  shows  that 
the  society  knew  when  this  letter  was  writ- 
ten that  the  time  within  which  the  notice 
required  by  the  contract  should  have  been 
given  had  expired.  We  do  not  think  so. 
The  memorandum  was  no  part  of  the  letter, 
and  it  did  not  appear  when  or  by  whom  it 
was  made,  nor  whether  it  was  on  the  letter 
when  the  same  was  received  by  the  insured 
or  not.  Even  treating  it  as  a  part  of  the  let- 
ter, its  meaning  is  by  no  means  clear.  It 
does  not  necessarily  mean  that  the  writer 
of  the  letter  knew  that  10  days  had  elapsed 
since  the  date  that  Freeman  was  injured. 
From  Slaton's  letter,  the  secretary  of  the 
society  knew  that  Slaton  had  not  promptly 
complied  with  Freeman's  request  to  notl^ 
the  society  of  the  injury  which  he  had  sus- 
tained, and  the  purpose  and  meaning  of  the 
memorandum  might  have  been  simply  to  let 
Freeman  know  that  the  reason  why  the 
society  had  not  sooner  sent  him  the  blank 
forms  was  because  Slaton  had  delayed  in  no- 
tifying It  of  the  injury.  So,  even  admitting 
that  this  memorandum  was  made  by  the 
official  of  the  society  who  wrote  the  letter, 
we  do  not  think  it  is  sufficient  to  show  that 
the  society  then  knew  that  the  time  limit 
had  expired  before  It  received  Slaton's  let- 
ter. It  certainly  does  not  seem  sufficient  to 
show  that  the  insurance  society  had  fall 
knowledge  of  the  fact  that  the  time  for 
giving  the  notice  under  the  contract  bad 
elapsed,  and  without  full  knowledge  of  this 
fact  there  could  be  no  implied  waiver  of 
the  time  limit.  He  who  invokes  the  doctrine 
of  implied  waiver  carries  the  burden  of 
showing  the  existence  of  the  facts  neces- 
sary to  constitute  such  a  waiver.  In  this 
case,  for  the  reasons  stated,  we  are  of  opin- 
ion that  the  plaintiff  failed  to  snccessfolly 
carry  this  burden.    Judgment  reversed. 
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<8opremtt  Court  of  GeorgiA.     July  12,   1900.) 

■XaoUTORS— POWERS   UNDER   WILI/-IiOAN— 
LIABILITY    OF   ESTATE. 

1.  Under  a  will  giring  the  execator  power, 
•hoold  it  be  necessary,  to  raise  in  each  way  as 
it  seems  best  to  him  a  saffldent  amount  of 
money  to  pay  the  debts  of  the  testator,  the  ex- 
ecutor is  authorised  to  borrow  money  for  the 

{inrpose  of  paying  such  debts,  and  to  secure  the 
oan  by  mortgage  or  security  deed. 

2.  Where  money  is  borrowed  under  such  pow- 
er. It  is  not  incumbent  on  the  lender  to  ascer- 
tain whether  there  are  debts  of  the  testator  or 
not;  the  loan  being  made  within  a  reasonable 
time  after  the  death  of  the  tesUtor  and  the 
probate  of  the  will. 

3.  If,  under  such  power,  the  executor  borrows 
more  money  than  is  necessary  to  pay  the  debts, 
the  estate  is  liable  to  the  lender  for  the  full 
amount,  where  there  is  no  fraud  or  collusion 
between  the  executor  and  the  lender,  and  where 
the  latter  has  no  notice  of  the  amount  of  the 
debts.  The  legatees  must  look  for  reimburse- 
ment to  the  executor  individually. 

4.  Under  the  will  and  the  commercial  practice 
in  this  state,  the  authority  to  raise  money  as 
aboTe  indicated  necessarily  implies  the  power, 
In  borrowing  money,  to  contract  to  pay  attor- 
ney's fees  in  the  event  it  should  be  necessary 
to  collect  the  debt  by  suit;  such  contract  be- 
ing, however,  enforceable  only  when  the  per- 
son making  the  same  files  a  plea  and  fails  to 
sustain  it. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  K. 
Oalhoun,  Judge. 

Action  by' the  American  Trust  &  Banking 
Company  against  A.  A^  Fletcher,  executor. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Aflirmed. 

r.  F.  Smith  and  B.  B.  Shropshire,  for 
plaintiff  in  error.  W.  D.  Ellis  and  Gray, 
Brown  &  Randolph,  for  defendant  in  error. 

SIMMONS,  C.  J.  In  August  1802,  Mrs. 
Fletcher  made  and  executed  a  will.  She 
died  and  the  wlU  was  probated  In  October 
of  the  same  year.  In  her  will  she  appoint- 
ed her  husband,  A.  A.  Fletcher,  her  executor. 
The  first  item  of  the  wlU  was  as  follows: 
"I  desire  that  all  my  debts,  should  I  owe 
any,  be  paid  as  soon  as  practicable  by  my 
executor  after  my  death.  He  is  authorized 
to  use  any  money  that  I  may  leave  for  this 
purpose,  or,  should  it  be  necessary,  to  raise 
a  sufficient  amount  of  money  for  tliis  pur- 
pose in  such  way  as  seems  best  to  him.*' 
By  another  item  of  the  will  the  executor' 
was  given  general  power  and  control  of  the 
estate,  with  full  authority  to  invest  funds, 
change  investments,  make  new  investments, 
sell  property,  and  buy  other  pn^erty.  He 
was  not  to  be  required  to  make  an  inven- 
tory of  the  estate  or  to  make  returns  as  ex- 
ecutor, and  he  was  authorized  to  execute 
any  of  the  powers  conferred,  "without  order 
of  court  and  privately,  without  publication 
or  public  sale,  and  as  to  him  seems  best 
for  the  beneficiaries."  Fletcher  qualified  as 
executor,  and  as  such  applied  to  the  Ameri- 
can Trust  &  Banking  Company  for  a  loan 


of  money  with  which  to  pay  off  the  debts 
of  the  estate,  representing  to  the  officers  of 
the  company  that  the  debts  amounted  to 
$4,700.  The  company  on  February  16.  1894, 
loaned  him  the  money,  taking  his  note,  as 
executor,  for  $4,700,  due  February  16,  1890. 
and  also  a  number  of  coupon  interest  notes, 
with  agreement  that,  upon  a  failure  to  pay 
any  of  these  interest  notes  upon  maturity, 
the  entire  indebtedness  should  become  at 
once  due.  The  notes  also  stipulated  for  tlis 
payment  of  10  per  cent  attorney's  fees  in 
the  eyent  the  notes  had  to  be  collected  by 
suit  To  secure  these  notes  the  executor, 
as  such,  executed  a  deed  to  certain  land  in 
the  city  of  Atlanta.  The  interest  note  fall- 
ing due  in  Au^rust  1897,  was  not  paid  at 
maturity,  and  in  February,  1898,  suit  was 
brought  in  the  city  court  of  Atlanta  against 
the  executor  upon  the  principal  note  and 
upon  the  unpaid  interest  notes.  The  plain- 
tiff prayed  a  general  Judgment  against  the 
executor,  binding  the  estate,  for  a  special 
lien  upon  the  land  conveyed  by  the  security 
deed,  and  for  attorney's  fees.  The  executor, 
answ^ing  the  petition,  admitted  the  execu- 
tion of  the  notes  and  deed,  but  denied  that 
the  estate  of  his  testatrix  was  liable  for 
the  debt  He  claimed  that  the  debt  was  his 
Individual  debt,  and  that  the  plaintiff  had 
no  right  to  a  special  lien  on  the  land,  or  to 
a  Judgment  against  the  estate  for  attorney's 
fees.  The  case  was  submitted  to  the  trial 
Judge  without  a  Jury,  and  he  passed  upon 
all  questions,  both  of  law  and  of  Xact  The 
executor,  in  his  testimony,  admitted  borrow- 
ing the  $4,700  from  the  plaintiff,  but  testi- 
fied that  when  he  obtained  the  money  the 
estate  owed  but  $3,400.  One  of  the  officers 
of  the  company  testified  that  the  executor 
represented  to  him,  when  the  money  was 
loaned,  that  the  estate  owed  debts  to  the 
amount  of  $4,700.  The  court  rendered  Judg- 
ment against  the  estate  for  the  principal, 
interest,  attorney's  fees,  and  costs,  and  set 
up  the  special  lien  on  the  land.  The  execu- 
tor moved  for  a  new  trial.  The  motion  was 
overruled,  and  the  executor  excepted. 

Three  questions  are  Involved  in  this  case: 
(1)  Did  the  executor  have  power  under  the 
will  to  borrow  money,  and  secure  the  debt 
by  deed  or  mortgage?  (2)  Having  such  pow- 
er, could  he  borrow  more  than  the  amount 
of  the  debts  of  the  testatrix,  so  as  to  make 
the  contract  binding  upon  the  estate,  not 
only  to  the  amount  of  the  debts,  but  to  the 
full  amount  borrowed  by  him?  (3)  Was  he 
authorized  to  contract  for  the  payment  of 
attorney's  fees  in  the  event  it  should  be 
necessary  to  collect  the  debt  by  suit?  We 
have  no  doubt  but  that  all  these  questions 
may  be  answereu  in  the  affirmative,  under 
.the  rules  governing  the  power  given  the  ex- 
ecutor by  this  will. 

1.  The  will  is  clear  and  explicit  that  the 
executor  had  power,  in  case  it  was  neces- 
sary, to  raise  money  in  such  way  as  seemed 
best  to  him,  for  the  purpose  of  paying  the 
debts  of  his  testatrix.    When  the  executor. 


768 


86  SOUTHBA.STEBN  BEPOBTEB. 


(Ga. 


In  the  administration  of  the  assets  of  the 
estate,  ascertained  that  it  was  necessary  to 
raise  money  to  pay  the  debts  of  ttxe  estate, 
he  had  full  power  to  do  so.  It  is  a  well- 
recognized  principle  of  law  that,  where  pow- 
er is  given  to  raise  or  borrow  money,  the 
power  to  secure  the  loan  is  necessarily  Im- 
plied. The  will  having  given  power  to  the 
executor  to  raise  money  to  pay  the  debts  of 
the  estate,  he  had  also  the  power  to  secure 
the  loan  by  deed  or  mortgage;  otherwise, 
he  might  have  been  unable  to  successfully 
execute  the  power  expressly  given  him  by 
the  will.  The  executor  had,  therefore,  not 
only  the  power  to  raise  money  for  the  pur^ 
pose  of  paying  the  debts  of  his  testatrix, 
but  also  the  power  to  secure  the  loan  by  deed 
or  mortgage. 

2,  3.  The  question  next  arises,  how  much 
could  the  executor  borrow,  and  to  what  ex- 
tent would  the  estate  be  bound  where  he  ex- 
ceeded his  authority?  We  agree  with  coun- 
sel for  the  plaintiff  in  error  that  the  executor 
had  power  to  borrow  no  more  money  than 
was  necessary  to  pay  the  debts,— that  his 
power  was  restricted  to  the  exact  amount  of 
the  debts.  We  do  not,  however,  agree  with 
him  that  as  the  estate  owed  but  $3,400,  and 
the  executor  borrowed  $4,700,  the  estate  was 
liable  for  $3,400  only,  the  balance  being  the  in- 
dividual debt  of  the  executor.  Were  this 
the  correct  view  of  the  law,  it  would  put  up- 
on every  lender  of  money  to  an  executor  with 
similar  powers,  and  upon  every  purchaser 
froni  an  executor  who  had  power  to  sell  to 
pay  debts,  the  burden  of  inquiring  into  the 
amount  and  the  validity  of  the  debts  of  the 
estate.  The  law  does  not  cast  such  a  bur- 
den upon  lenders  or  purchasers  dealing  with 
executors  who  have  powers  such  as  those 
given  in  this  will.  Where  such  powers  are 
given,  the  testator  constitutes  the  executor 
his  agent  to  borrow  or  to  sell,  and  binds  his 
estate  for  the  acts  of  the  agent  or  executor 
done  within  the  scope  of  the  business  in- 
trusted to  hiuL  He  alone  knows  the  amount 
and  validity  of  the  claims  against  the  estate, 
and  where  the  money  is  borrowed  or  the  sale 
made  a  short  time  after  the  probate  of  the 
will,  and  within  the  statute  of  limitations 
of  notes,  accounts,  or  specialities,  nearly  all 
the  authorities  agree  that  it  is  not  incum- 
bent on  the  lender  or  purchaser  to  make  in- 
quiry as  to  the  amount  or  validity  of  the 
claims  against  the  estate.  If  the  contract  or 
transaction  is  free  from  fraud  and  collusion, 
and  the  purchaser  or  lender  has  no  notice 
of  the  amount  of  the  debts,  the  estate  is 
bound.  Of  course,  if  the  lender  or  purchaser 
colludes  with  the  executor,  or  has  notice  of 
the  amount  of  the  debts,  and  enters  Into  the 
transaction  to  defraud  the  estate,  or  lends 
more  money  or  purchases  more  property  than 
is  necessary  to  pay  the  debts,  the  estate  is 
not  bound.  As  early  as  the  first  volume  of 
the  reports  of  the  decisions  of  this  court,  In 
the  case  of  Bond  v.  Zeigler,  1  Ga.  324,  we 
find  a  recogniti(Hi  of  this  principle.  There 
^e  executrix,  under  a  i>ower  authorizing  the 


sale  of  property  to  pay  debts,  sold  fertaln 
property  to  Bond  &  Murdodc,  who  were  credi- 
tors of  the  estate.  The  amount  of  their  debt 
was  allowed  them,  and,  the  property  having 
sold  for  more  than  this  amount,  the  balance 
was  paid  in  cash.  The  property  was  after- 
wards levied  upon  by  other  creditors  ot  the 
estate,  who  contended,  among  other  things, 
that  the  purchasers  were  bound  to  ascertain 
the  amount  of  the  debts  due  by  the  estate. 
This  court  held  (page  344)  that  hot  such  cases 
purchasers  are  not  '*required,  before  buying; 
to  look  into  the  accounts  of  the  executor  to 
ascertain  that  he  is  faithfully  administering 
his  trust  The  law  presumes  this  in  his  fa- 
vor." It  is  true  that  the  sale  was  of  personal 
property,  and  it  may  be  said  that  the  execu- 
tor, having  title  thereto  by  virtue  of  his  of- 
fice, could  have  sold  it,  even  without  the 
power  given  by  the  will;  but  we  find  the 
same  principle  recognized  in  cases  where  the 
sale  was  of  real  property.  In  2  Perry,  Trusts 
(5th  Ed.)  S  809,  It  is  said:  'rThe  purchaser 
need  not  inquire  Into  the  necessity  of  a  sale. 
Even  express  notice  of  the  entire  contents  of 
a  will  cannot  affect  a  purchaser  of  a  chattel; 
for  a  purchaser  of  real  estate  under  a  power 
of  sale  to  pay  debts  is  not  bound  to  investi- 
gate whether  there  are  debts,  nor  to  see  to 
the  application  of  the  purchase  money.  And, 
as  all  personal  property  is  botmd  for  the  pay- 
ment of  debts,  a  purchaser  is  not  bound  to 
know  whether  there  are  debts  or  not,  nor 
to  see  to  the  application  of  the  purchase 
money."  In  Larue*s  Heirs  v.  Larue's  Ex'rs, 
3  J.  J.  Marsh.  157,  the  executors  '*were  only 
authorized  to  sell  so  much  land  as  was  neces- 
sary to  raise  funds  to  pay  the  debts."  They 
transcended  these  powers,  and  sold  more  land 
than  was  necessary  to  pay  the  debts.  The 
court  said:  "The  will  •  •  •  gave  tbem 
authority  to  sell  for  the  purpose  of  paying 
debts.  If  they  abused  or  transcended  their 
authority,  they  are  responsible  to  the  heirs 
or  devisees;  but  bona  fide  purchasers  from 
them  or  their  vendees  cannot  be  affected,  un- 
less they  have  notice  of  the  improper  con- 
duct of  the  executors.  What  debts  [the 
executor]  owed,  or  how  much  land  It  was 
necessary  to  sell  to  pay  them,  were  matters 
of  which  the  executors  should  judge,  and  up- 
on which  they  alone  were  competent  to  de- 
cide. The  testator  reposed  confidence  in  them 
and  gave  them  authority  to  act,  and  there- 
by strangers  were  invited  to  entertain  con- 
fidence. It  would  therefore  be  unjust  to 
permit  strangers,  who  purchased  in  good 
faith,  to  sustain  injury  from  the  frauds  of  the 
executors."  In  Butherford's  Heirs  v.  Clark's 
Heirs,  4  Bush,  27,  it  was  said:  "When  a  will 
directs  the  sale  of  real  estate.  If  necessary, 
for  the  payment  of  all  the  testator's  debts  or 
legacies,  a  purchaser  at  any  such  sale,  not 
being  presumed  to  know,  or  to  be  able  by 
reasonable  diligence  to  know,  the  condition 
of  the  estate  or  the  extent  of  its  Indebted- 
ness or  of  its  assets,  should  be  protected  in 
his  purchase,  whenever  made  in  good  faith, 
without  notice,  actual  or  constroctiye^  of  the 
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latent  fact  that  tbere  was  no  necessity  for  the 
sale,  and  consequent  want  of  authority  to 
make  it  If  this  were  not  so,  prudent  men 
would  not  bid  a  fair  price  at  such  sales."  In 
•Gamett  y.  Macon,  6  Call,  308,  Chief  Justice 
Marshall  said  (page  362):  'The  purchaser 
[of  chattels]  is  not  bound  to  make  any  in- 
<iulry.  The  general  power  of  the  executor 
to  sell  protects  him  in  buying,  but,  if  he  buys 
with  notice  that  the  sale  is  a  breach  of  trust, 
the  property  remains  charged  with  it  I  feel 
much  difficulty  in  resisting  the  application 
of  this  principle  to  freehold  estates  charged 
with  the  payment  of  debts.  It  would  seem 
to  me  as  if  the  inquiry  must  always  be  into 
the  fact  The  question  must  always  be,  is 
the  sale,  taking  its  object  into  view,  a  breach 
of  trust?  And  are  the  circumstances  such  as 
to  charge  a  purchaser,  having  express  notice, 
with  a  participation  in  the  breach?  The  pur- 
chaser of  a  chattel  from  an  executor,  with 
notice  that  no  debts  are  due,  or  in  payment 
of  his  own  debt,  seems  to  me  to  present  the 
same  questions."  4ad  it  was  held  by  Brett 
L.  J.,  in  Be  Tanqueray-Williaume,  20  Ch.  Div. 
405,  482:  "The  question  whether  the  pur- 
chaser's title  [to  real  estate  charged  with  the 
payment  of  debts]  would  be  bad  if  there 
were  not  in  fact  any  debts,  supposing  the 
time  which  has  elapsed  not  to  be  too  long, 
is  determined  by  Stroughill  v.  Anstey,  1  De 
Gez,  M.  ft  G.  635,  which  Is  an  authority  for 
saying  that  if  there  Is  a  charge  of  debts  upon 
the  property,  then,  if  the  purchaser  has  no 
knowledge  that  there  are  no  debts,  he  has, 
except  under  peculiar  circumstances,  a  right 
to  assume  that  there  are  debts,  and  that  his 
title  is  good,  whether  there  are  or  are  not 
debts  in  fact  So  far,  therefore,  from  its  be- 
ing prudent  in  him  to  ask  this  question,  it  is 
imprudent  to  ask  it  unless  there  has  been 
sufficient  lapse  of  time  to  call  upon  him  to 
make  that  requisition."  See,  also.  Smith  v. 
Henning,  10  W.  Va.  5i^t),  040;  11  Am.  ft 
Bng.  Bnc.  Law  (2d.  Ed.)  p.  1053,  and  notes. 
These  authorities  clearly  show  that  this 
principle  applies  as  well  to  the  sale  of  land 
charged  with  debts  as  to  the  sale  of  pwson- 
alty.  The  cases  cited  deal  with  sales  by  the 
executor,  but  there  is,  in  our  opinion,  no 
dlfTerence  as  to  this  matter  between  a  sale 
under  a  power  to  sell  to  pay  debts,  and  a 
mortgage  given  to  secure  a  loan  under  a 
power  to  raise  money  to  pay  debts.  It  is 
Incumbent  on  the  lender  to  ascertain  the  pow- 
er of  the  executor  under  the  will,  and,  if 
the  will  gives  the  power  to  raise  money  to 
pay  debts,  it  is  not  necessary  for  the  lender 
to  inquire  Into  the  amount  of  the  debts,  or 
into  the  validity  of  the  claims  against  the 
estate.  Where  the  loan  is  made  a  long  time 
after  the  death  of  the  testator,  so  that  there 
arises  a  presumption  that  the  debts  have  all 
been  paid,  the  estate  is  not  bound  beyond  the 
amount  of  the  debts  actually  owed.  The  ex- 
piration of  a  long  period  of  time  after  the 
qualification  of  the  executor  would  be  suffi- 
cient to  put  the  lender  upon  inquiry  as  to 
whether  there  are  debts.  In  the  present  case 
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the  loan  was  made  within  18  months  after 
the  probate  of  the  will,  and  no  fraud  or  col- 
lusion or  notice  of  the  amount  of  the  debts 
on  the  part  of  the  tnortgagee  was  intimated 
in  the  record.  The  executor  had  the  power 
to  borrow  the  money  to  pay  the  debts  of  the 
estate,  and  the  lender  had  the  right  to  pre- 
sume that  this  power  was  properly  exercised. 
Not  only  was  the  executor  the  sole  Judge  of 
the  amount  of  the  debts,  but  he  alone  knew 
of  the  amount  of  funds  of  the  estate  which 
were  available  to  pay  those  debts.  In  order 
to  determine  the  necessity  for  the  loan,  it 
was  necessary  to  know,  not  only  the  amount 
of  the  debts,  but  also  the  amount  of  funds 
already  on  hand  which  were  available  to  pay 
the  debts.  Into  these  matters  we  think  the 
lender  was  under  no  duty  to  inquire.  He  was 
protected,  having  loaned  the  money  in  good 
faith  and  without  notice,  although,  as  mat- 
ter of  fact  the  amount  loaned  exceeded  the 
.amount  of  the  debts  of  the  estate. 

4.  The  power  of  the  executor  to  raise 
money  necessarily  implied  authority  to  secure 
the  loan.  We  think  it  also  necessarily  Im- 
plied the  authority  to  make  a  contract  to  pay 
the  lender  10  per  cent  attorney's  fees  in  case 
the  debt  had  to  be  collected  by  suit  Con- 
tracts to  pay  attorney's  fees  have  been  held 
good  by  this  court,  and  are  recognized  by  our 
Code  (CiT.  Code,  S  3067).  They  are,  however, 
not  enforceable  unless  the  party,  when  sued, 
flies  a  plea  and  fails  to  sustain  it  This  court 
has  held  that  the  insertion  of  a  stipulation 
for  the  payment  of  attorney's  fees  does  not 
destroy  the  negotiability  of  a  promissory  note. 
It  seems  now  to  be  the  general  practice  in 
this  state  for  the  borrower  of  money  to  in- 
sert in  his  note  or  contract  an  obligation  to 
pay  attorney's  fees  in  case  the  debt  has  to 
be  collected  by  law.  The  power  given  the 
executor  in  the  present  case  implied  author- 
ity to  raise  the  money  in  any  proper  and 
usual  way,  and  the  agreement  to  pay  at- 
torney's fees  was  not  improper  or  unusual. 
We  therefore  hold  that  the  executor,  having 
power  under  the  will  to  raise  the  money  in 
such  manner  as  seemed  best  to  him,  had  au- 
thority to  contract  for  the  payment  of  at- 
torney's fees  if  the  note  given  had  to  be  col- 
lected by  suit  Judgment  affirmed.  All  the 
Juntices  concurring. 


(lU  Qa.  858) 
RAT  T,  ATLANTA  TRUST  ft  BANKING  CO. 

(Supreme  Court  of  Georgia.     July  13,   1900.) 

BXBCUTION— CLAIMS    OF    THIRD    PERSON— DE- 
LAY—DAMAGES. 

1.  Where,  upon  the  trial  of  a  claim  case, 
after  evidence  has  been  introduced,  the  claim  is 
withdrawn,  and  the  plaintiff  in  fi.  fa.  tenders 
an  issue  asking  damages  against  the  claimant 
for  having  made  the  claim  for  delay  only, 
and  this  issue  is  tried,  and  a  verdict  given 
against  the  claimant  for  damages,  the  court 
cannot  consider  complaints,  in  the  motion  for  a 
new  trial  of  the  damage  case,  of  rulings  made 
in  the  trial  of  the  claim  case.  When  the  claim 
is  withdrawn,  and  the  new  Issue  nuide  up  of 
whether  the  claim  was  interposed  for  delay 
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only,  the  latter  it  seimrmte  mud  distinct  tmm 
the  former. 

2.  In  the  trial  of  this  issue  of  whether  the 
claim  was  made  for  dday.  only,  it  was  not  error 
to  refuse  to  allow  counsel  for  the  claimant  to 
testify  as  to  what  would  have  been  the  testi- 
mony of  his  client  in  the  claim  case  if  the  court 
had  allowed  the  case  to  be  reopened  and  such 
evidence  introduced. 

8.  In  the  trial  of  such  issue,  evidence  that  the 
claimant  had  in  two  other  cases  filed  claims  to 
different  tracts  of  land,  levied  on  by  different 
parties,  and  had  afterwards  withdrawn  those 
claims,  Is  not  admissible,  although  such  tracts 
of  land  were  embraced  in  the  same  deed  under 
which  she  claimed  in  this  case. 

4.  In  the  present  case  there  was  no  evidence 
to  authorize  a  charge  that  *if  the  claimant 
made  this  claim  in  the  first  instance  in  the 
honest  belief  that  her  title  was  good,  and  aft- 
erwards became  convinced  that  it  was  not  good 
and  ou^ht  not  to  prevail,  but  did  not  withdraw 
her  claim  as  soon  as  such  discovery  was  made 
and  the  forms  of  law  would  admit,  she  would 
be  liable  for  damages,  just  as  though  the  claim 
was  made  for  delay  only  in  the  first  instance." 

5.  The  plaintiff  failed  in  the  present  case  to 
show  affirmatively  that  the  claim  was  filed  or 
prosecuted  solely  for  the  purpose  of  delay,  and 
a  verdict  awarding  damages  was  contrary  to 
law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Folton  county; 
J.   H.   Lumpkin,   Judge. 

Action  by  the  Atlanta  Trust  ft  Banking^ 
Company  against  A.  P.  Ray.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

John  C.  Reed  and  W.  R.  Hammond,  for 
plaintiff  in  error.  Hunt  ft  Gollghtly  and 
Westmoreland  Bros.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(Ill  Ga.  510) 

HUDSPETH  V.  HALL  et  aL 

(Supreme  Court  of  Georgia.     July  18,  1900.) 

PUBLIC  FBRRT-FRANCHISB-BXCLUSIYB  PRIV- 
ILEGES—PRIVATE  FERRY— INJUNCTION. 

1.  The  right  to  establish  and  maintain  a 
public  ferry  is  a  franchise,  which,  in  this 
state,  can  only  be  granted  by  the  proper  county 
authorities.  Such  a  grant  carries  with  it  no  ex- 
clusive privileges,  but  such  authorities  may, 
under  the  laws  of  this  state,  grant  the  right  to 
establish  over  the  same  stream  such  additional 
public  ferries  as  the  public  convenience  de- 
mands; and,  if  the  first  grantee  is  injured  by 
the  establishment  and  maintenance  of  another 
public  ferry,  he  has  no  right  of  action  to  recov- 
er damages  therefor.  It  is  damnum  absque 
injuria. 

2.  To  lawfully  establish  and  maintain  a  pri- 
vate ferry,  no  franchise  is  required.  Such  a 
right  is  incident  to  the  ownership  of  land  on 
both  sides  of  a  stream  of  water,  to  enable  the 
owner  to  better  use  and  enjoy  his  land.  While 
the  owner  of  a  private  ferry  may  lawfully 
charge  and  collect  toll  from  persons  incidentally 
crossing  thereat,  he  cannot  maintain  the  ferry 
for  use  by  the  public  at  large.  If  he  does  this, 
or  if  he  seeks  public  patronage,  or  pursues  the 
business  of  keeping  up  the  ferry  for  the  pub- 
lic, it  loses  its  character  as  a  private  ferry, 
(a)  The  injunction  in  this  case  was  not  suffi- 
ciently comprehensive  to  protect  the  rights  of 
the  plaintiff.  The  defendant  should  have  been 
enjoined  from  establishing  a  ferry  designed  to 
accommodate  the  public  or  any  part  thereof. 

(Syllabus  by  the  CourtJ 


Brror  from  gnperlor  court,  Baker  county; 
A.  H.  Hansell,  Judge. 

Suit  by  8.  A.  Hudspeth  agalntt  B.  L.  Halt 
and  others.  From  a  Judgment  granting  an 
injunction,  plaintiff  brings  error.  Affirmed, 
with  directions. 

B.  B.  Bower  and  A.  L.  Hawea,  for  plaintiff 
in  error.  D.  H.  Pope  ft  Son,  for  defendants 
In  error. 

LITTLE,  J.  Mrs.  Hudspeth  exhibited  a 
petition  against  Baker  county  and  the  board 
of  commissioners  of  roads  and  revenaes  of 
Baker  county.  Joining  with  them  certain 
private  individuals,  and  alleged  that  she  was 
the  owner  of  a  public  ferry  across  the  Blint 
river  at  the  town  of  Newton,  and  that  she 
and  those  under  whom  she  claims  have  con- 
trolled and  continuously  operated  said  ferry, 
without  interruption,  for  more  than  70  years; 
that  recently,  on  the  petition  of  some  of 
the  defendants,  the  county  commissioners 
of  Baker  county  granted  an  order  establish- 
ing a  free  ferry  across  Flint  river  within 
200  yards  of  her  ferry.  She  prayed  for  an 
injunction  restraining  the  defendants  from 
establishing  or  operating  the  ferry  so  au- 
thorized, or  one  at  any  other  place  on  said 
river  within  3  miles  of  the  location  of  her 
ferry.  On  presentation  of  this  petition  a  re- 
straining order  was  issued,  and  pending  a 
hearing  for  injunction  the  plaintiff  amended 
her  petition,  and,  by  way  of  amendment 
alleged  that  one  R.  L.  Hall,  since  the  filing 
of  the  petition,  and  not  a  party  thereto,  had 
begun  and  was  operating  in  his  own  name 
a  ferry,  by  means  of  a  batteau,  across  said 
river,  at  the  place  where  the  comity  com- 
missioners had  authorized  the  establishment 
of  the  ferry  which  she  sought  to  enjoin, 
and  prayed  that  Hall  should  be  made  a 
party  defendant  to  her  petition  as  amended, 
and  that  he  be  enjoined  and  restrained  in 
the  same  manner  as  the  original  defendants 
to  the  petition  had  been  restrained,  and 
that  he  be  permanently  enjoined  from  es- 
tablishing and  operating  said  ferry.  At  the 
hearing  had  on  this  amended  petition.  It 
was  ordered  that  Hall  be  made  a  party 
defendant,  and  that  he  be  restrained  in  the 
same  manner  and  to  the  same  extent  as  the 
original  defendants  had  been  restrained. 
By  a  subsequent  amendment  the  plaintiff 
alleged  that  Hall  did  not  Intend  to  estab- 
lish a  private  ferry,  but  that  he  was  a  mer- 
chant in  the  town  of  Newton,  and,  in  col- 
lusion with  other  merchants  of  the  same 
place,  was  seeking  and  intending  to  estab- 
lish a  public  free  ferry  over  the  Flint  river, 
near  her  own,  although  it  was  to  be  run 
ostensibly  as  a  private  ferry,  by  which,  if 
he  did  so,  plaintiff's  franchise  rights  would 
be  violated.  She  further  alleged  that  Hall 
did  not  own  the  land  on  the  east  side  of 
said  river,  where  he  proposes  to  put  his 
ferry,  and  he  therefore  could  not  operate 
a  private  ferry,  under  the  law,  but  that  she 
owned  the  land  on  the  Mitchell  county  side, 
where  Hall  Intends  to  establish  his  ferry. 
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She  alio  alleged  that,  eyen  If  Hall  owned 
the  land  on  both  sides  of  the  river,  he  had 
no  legal  right  to  establish  a  ferry  within 
any  distance  of  that  of  the  plaintiff  where 
It  would  hurt  or  Injure  her  business  In  any 
way,  because  when  she  purchased  "the  land 
she  also  purchased  the  exclusive  ferry 
rights,  franchises,  and  privileges,  of  which 
Hall  had  notice  when  he  purchased.  The 
defendants  the  board  of  county  commission- 
ers  of  Baker  county  answered  the  petition, 
and  averred  that,  after  having  the  legality 
of  the  contract  they  made  passed  on  by 
counsel,  they  are  advised  that  the  same 
is  not  legal;  that  they  accepted  said  advice, 
and  on  the  6th  day  of  June,  1899,  after 
the  filing  of  the  petition,  rescinded  their  or* 
der  previously  granted  to  establish  the  ferry 
of  which  complaint  is  made.  The  other 
defendants,  except  IL  L.  Hall,  in  answering 
the  petition  admitted  having  Joined  In  uie 
petition  for  the  establishment  of  a  ferry 
by  the  county  of  Baker  for  the  use  of  the 
public,  but  denied  that  they  entered  into 
any  scheme  to  defraud  the  plaintiff  of  her 
ferry  franchise,  and  they  believed  that  the 
county  authorities  had  a  perfect  right  to 
establish  such  a  f eiry.  They  say  that  they 
have  done  no  act  towards  the  establish- 
ment or  operation  of  a  ferry  at  Newton,  oth- 
er than  this,  and  that  the  county  authorities 
have  revoked  the  order  establishing  the  fer- 
ry for  which  they  petitioned,  xi.  L.  Hall 
answered  that  he  had  no  connection  with 
any  of  the  schemes  charged  In  the  original 
petition.  He  denied  that  he  had  sought  to 
deprive  petitioner  of  the  profits  of  her  ferry, 
but  said  that  he  owns  the  land  on  both  sides 
of  the  stream  at  the  point  named  in  the 
petition,  and,  being  a  merchant  in  the  town 
of  Newton,  he  did,  before  the  original  peti- 
tion was  filed,  own  and  operate  a  boat,  des- 
ignated aa  a  "batteau,"  across  said  stream 
for  the  benefit  of  his  trade,  and  for  the  bene- 
fit and  convenience  of  his  customers,  to 
whom  he  charged  no  toll,  and  that  he  had 
the  legal  right  to  operiaite  said  boat,  and, 
being  the  owner  of  the  land,  he  has  the 
right  to  open  and  operate  a  free  ferry  across 
Flint  river,  under  the  laws  of  Georgia,  or 
to  charge  toll  for  the  same,  and  that  the 
plaintiff  has  no  exclusive  right  to  operate 
a  ferry;  and  he  asked  that  the  restraining 
order  be  dissolved,  so  that  he  could  open 
and  operate  a  free  ferry  or  toll  ferry  across 
said  river  on  his  own  land.  Just  as  he  might 
'  desire,  and  as,  under  the  law,  he  had  a 
right  to  do.  Further  answering,  he  said 
that  he  is  seeking  bona  fide  and  honestly 
to  establish  and  operate  a  ferry  at  the  place 
mentioned  in  the  petition,  for  the  accommo- 
dation of  Mitchell  county  customers  who 
come  to  the  town  of  Newton  to  trade,  and. 
If  he  Is  mistaken  as  to  his  ownership  of 
the  land  on  both  sides  of  the  stream,  he 
will  move  down  on  his  own  land  and  es- 
tablish a  ferry,  as  it  is  not  his  Intention 
to  appropriate  any  of  the  land  of  the  plain- 
tiff for  his  purposes.    He  denied  that  the 


plaintiff  purchased  the  exclusive  ferry  rights. 
On  the  hearing  the  Judge  denied  the  Injunc- 
tion as  prayed,  because,  while  the  plaintiff 
had  shown  that  she  was  the  owner  of  an 
ancient  ferry  by  prescription,  that  title  by 
prescription  did  not  carry  with  it  any  ex- 
clusive privileges;  but  inasmuch  as  it  ap- 
peared that  the  plaintiff  was  the  owner  of 
four  acres  of  land  on  which  the  approaches 
to  the  ferry  were  located,  on  each  side  of 
Flint  river,  he  enjoined  the  defendant  from 
entering  on  that  land  for  ferriage  purposes, 
either  public  or  private,  by  batteaux  or  other 
boats.  The  plaintiff  excepted  to  the  refusal 
of  the  Judge  to  sustain  and  recognize  the 
plaintiff's  exclusive  ferry  franchise,  and  to 
the  refusal  to  grant  an  Injunction  prohibit- 
ing the  defendant  from  establishing  and 
erecting  a  private  and  free  ferry  at  any 
point  within  three  miles  of  the  location  of 
the  ferry  belonging  to  plaintiff,  or  within 
such  close  proximity  thereto  as  to  seriously 
and  substantially  Interfere  with  the  profits, 
value,  and  franchises  of  the  same.  By  all 
of  the  answers  to  the  original  and  amended 
petitions,  all  legal  questions  as  to  the  right 
of  the  original  defendants  to  establish  a 
ferry  are  eliminated,  and  only  the  issues 
raised  by  the  answer  of  the  defendant  R. 
L.  Hall  to  the  allegations  of  the  original 
and  amended  petition  are  to  be  considered. 
Much  evidence  was  introduced  by  both  the 
plaintiff  and  the  defendant.  As,  however, 
there  seems  to  be  no  serious  conflict  between 
the  parties,  except  as  to  the  ownership  of 
the  land  on  both  sides  of  the  stream  at  the 
particular  point  where  it  was  proposed  to 
establish  a  ferry  by  the  defendant,  no  refer- 
ence is  necessary  to  the  evidence  adduced, 
because,  in  our  opinion,  the  application  of 
certain  legal  propositions  to  the  admitted 
facts  will  determine  the  rights  of  the  re- 
spective parties  to  this  controversy. 

1.  The  claim  by  the  plaintiff  in  error  that 
she  has  an  exclusive  right  to  maintain  her 
ferry  at  Newton,  and  that  no  ferry  can  be 
established  within  three  miles  up  and  down 
the  stream  from  the  location  of  her  ferry, 
cannot  be  maintained.  The  right  of  a  ferry 
is  a  franchise,  and  originally  the  power  to 
grant  it  was  in  the  legislature.  The  consti- 
tution of  1877,  in  iMiragraph  2,  (  6,  art.  6, 
declares  that  the  courts  of  ordinary  shall 
have  such  powers  in  relation. to  ferries  as 
may  be  conferred  on  them  by  law;  and  by 
subsection  3  of  section  4288  of  the  Civil  Code 
the  ordinary  has  been  invested  with  original 
and  exclusive  Jurisdiction  in  establishing, 
altering,  or  abolishing  ferries  in  conformity 
to  law.  It  must  be  tmderstood  that  reference 
is  had  alone  to  public  ferries.  A  considera- 
tion of  the  right  to  establish  and  maintain 
a  private  ferry  will  hereafter  be  had.  It  is 
not  pretended  that  the  plaintiff  in  error  had 
a  grant  from  the  legislature  or  the  county 
authorities  to  establish  the  public  ferry  which 
she  maintained  and  operated  at  the  town  of 
Newton.  It  was  very  clearly  shown,  how- 
ever, that  she  and  those  under  whom  she 
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only,  the  latter  it  seimrmte  aad  dtotinct  tnan 
the  former. 

2.  In  the  trial  of  this  laaue  of  whether  the 
claim  was  made  for  dday.  only,  it  was  not  error 
to  refuse  to  allow  counsel  for  the  claimant  to 
testify  as  to  what  would  have  been  the  testi- 
mony of  his  client  in  the  claim  case  if  the  court 
had  allowed  the  case  to  be  reopened  and  such 
eyidence  introduced. 

8.  In  the  trial  of  such  issue,  eridence  that  the 
claimant  had  in  two  other  cases  filed  claims  to 
different  tracts  of  land,  levied  on  by  different 
parties,  and  had  afterwards  withdrawn  those 
claims,  is  not  admissible,  although  such  tracts 
of  land  were  embraced  in  the  same  deed  under 
which  she  claimed  in  this  case. 

4.  In  the  present  case  there  was  no  evidence 
to  authorize  a  charge  that  "if  the  claimant 
made  this  claim  in  the  first  instance  in  the 
honest  belief  that  her  title  was  good,  and  aft- 
erwards became  convinced  that  it  was  not  good 
and  ou^ht  not  to  prevail,  but  did  not  withdraw 
her  claim  as  soon  as  such  discovery  was  made 
and  the  forms  of  law  would  admit,  she  would 
be  liable  for  damages,  just  as  though  the  claim 
was  made  for  delay  only  in  the  first  instance." 

5.  The  plaintiff  failed  in  the  present  case  to 
show  affirmatively  that  the  claim  was  filed  or 
prosecuted  solely  for  the  purpose  of  delay,  and 
a  verdict  awarding  damages  was  contrary  to 
law. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Folton  county; 
J.   H.   Lumpkin,   Judge. 

Action  by  the  Atlanta  Trust  &  Banking^ 
Company  against  A.  P.  Ray.  Judgment  for 
plaintiff,  and  defendant  bringa  error.  Re- 
veraed. 

John  C.  Reed  and  W.  R.  Hammond,  for 
plaintiff  in  error.  Hunt  &  Golightly  and 
Westmoreland  Bros.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(Ill  Ga.  510) 

HUDSPETH  V.  HALL  et  aL 

(Supreme  Court  of  Georgia.     July  18,  1900.) 

PUBLIC  PERRY-FRANCHISB-EXCLUSIVB  PRIV- 
ILEGES—PRIVATE FERRY— INJUNCTION. 

1.  The  right  to  establish  and  maintain  a 
public  ferry  is  a  franchise,  which,  in  this 
state,  can  only  be  granted  by  the  proper  county 
authorities.  Such  a  g:rant  carries  with  it  no  ex- 
clusive privileges,  but  such  authorities  may, 
under  the  laws  of  this  state,  grant  the  right  to 
establish  over  the  same  stream  such  additional 
public  ferries  as  the  public  convenience  de- 
mands; and,  if  the  first  grantee  is  injured  by 
the  establishment  and  maintenance  of  another 
public  ferry,  he  has  no  right  of  action  to  recov- 
er damages  therefor.  It  is  damnum  absque 
injuria. 

2.  To  lawfully  establish  and  maintain  a  pri- 
vate ferry,  no  franchise  is  required.  Such  a 
right  is  incident  to  the  ownership  of  land  on 
both  sides  of  a  stream  of  water,  to  enable  the 
owner  to  better  use  and  enjoy  his  land.  While 
the  owner  of  a  private  ferry  may  lawfully 
charge  and  collect  toll  from  persons  incidentally 
crossing  thereat,  he  cannot  maintain  the  ferry 
for  use  by  the  public  at  large.  If  he  does  this, 
or  if  he  seeks  public  patronage,  or  pursues  the 
business  of  keeping  up  the  ferry  for  the  pub- 
lic, it  loses  its  character  as  a  private  ferry. 
(a)  The  injunction  in  this  case  was  not  suffi- 
ciently comprehensive  to  protect  the  rights  of 
the  plaintiff.  The  defendant  should  have  been 
enjoined  from  establishing  a  ferry  designed  to 
accommodate  the  public  or  any  part  thereof. 

(Syllabus  by  the  CourtJ 


Brror  from  superior  court,  Baker  county; 
A.  H.  Hansell,  Judge. 

Suit  by  &  A.  Hudspeth  against  B.  L.  Hall 
and  others.  From  a  judgment  granting  an 
injunction,  plaintiff  brings  error.  Affirmed, 
with  directions. 

B.  B.  Bower  and  A.  L.  Hawes,  for  plaintiff 
in  error.  D.  H.  Pope  &  Son,  for  defendants 
In  error. 

LITTLB,  J.  lira.  Hudspeth  exhibited  a 
petition  against  Baker  county  and  the  board 
of  commissioners  of  roads  and  revenues  of 
Baker  county.  Joining  with  them  certain 
private  IndlYlduals,  and  alleged  that  she  was 
the  owner  of  a  public  ferry  across  the  Bllnt 
rlTer  at  the  town  of  Newton,  and  that  she 
and  those  under  whom  she  claims  haye  con- 
trolled and  continuously  operated  said  ferry, 
without  interruption,  for  more  than  70  years; 
that  recently,  on  the  petition  of  some  of 
the  defendants,  the  county  commissioners 
of  Baker  county  granted  an  order  establish- 
ing a  free  ferry  across  Flint  river  within 
200  yards  of  her  ferry.  She  prayed  for  an 
injunction  restraining  the  defendants  from 
establishing  or  operating  the  ferry  ^o  au- 
thorized, or  one  at  any  other  place  on  said 
river  within  3  miles  of  the  location  of  her 
ferry.  On  presentation  of  this  petition  a  re- 
straining order  was  issued,  and  pending  a 
hearing  for  injunction  the  plaintiff  amended 
her  petition,  and,  by  way  of  amendment, 
alleged  that  one  R.  L.  Hall,  since  the  filing 
of  the  petition,  and  not  a  party  thereto,  had 
begun  and  was  operating  in  his  own  name 
a  ferry,  by  means  of  a  batteau,  across  said 
river,  at  the  place  where  the  county  com- 
missioners had  authorized  the  establishment 
of  the  ferry  which  she  sought  to  enjoin^ 
and  prayed  that  Hall  should  be  made  a 
party  defendant  to  her  petition  as  amended, 
and  that  he  be  enjoined  and  restrained  in 
the  same  manner  as  the  original  defendants 
to  the  petition  had  been  restrained,  and 
that  he  be  permanently  enjoined  from  es- 
tablishing and  operating  said  ferry.  At  the 
hearing  had  on  this  amended  petition,  it 
was  ordered  that  Hall  t>e  made  a  party 
defendant,  and  that  he  be  restrained  in  the 
same  manner  and  to  the  same  extent  as  the 
original  defendants  had  been  restrained. 
By  a  subsequent  amendment  the  plaintiff 
alleged  that  Hall  did  not  intend  to  estab- 
lish a  private  ferry,  but  that  he  was  a  mer- 
chant in  the  town  of  Newton,  and,  in  col- 
lusion with  other  merchants  of  the  same 
place,  was  seeking  and  intending  to  estab- 
lish a  public  free  ferry  over  the  Flint  river, 
near  her  own,  although  it  was  to  be  nm 
ostensibly  as  a  private  ferry,  by  which.  If 
he  did  so,  plaintiff's  franchise  rights  would 
be  violated.  She  further  alleged  that  Hall 
did  not  own  the  land  on  the  east  side  of 
said  river,  where  he  proposes  to  put  his 
ferry,  and  he  therefore  could  not  operate 
a  private  ferry,  under  the  law,  but  that  she 
owned  the  land  on  the  Mitchell  county  side, 
where  Hall  intends  to  establish  his  feny. 
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Slie  alio  alleged  that,  eyen  if  Hall  owned 
the  land  on  both  sides  of  the  river,  he  had 
no  legal  right  to  establish  a  ferry  within 
any  distance  of  that  of  the  plaintiff  where 
it  would  hurt  or  injure  her  business  In  any 
way,  because  when  she  purchased  the  land 
she  also  purchased  the  exclusive  ferry 
rights,  franchises,  and  privileges,  of  which 
Hall  had  notice  when  he  purchased.  The 
defendants  the  board  of  county  commission- 
ers of  Baker  county  answered  the  petition, 
and  averred  that,  after  having  the  legality 
of  the  contract  they  made  passed  on  by 
counsel,  they  are  advised  that  the  same 
is  not  legal;  that  they  accepted  said  advice, 
and  on  the  6th  day  of  June,  1899,  after 
the  filing  of  the  petition,  rescinded  their  or- 
der previously  granted  to  establish  the  ferry 
of  which  complaint  is  made.  The  other 
defendants,  except  IL  L.  Hall,  in  answering 
the  petition  admitted  having  Joined  in  toe 
petition  for  the  establishment  of  a  ferry 
by  the  county  of  Baker  for  the  use  of  the 
public,  but  denied  that  they  entered  into 
any  scheme  to  defrand  the  plaintiff  of  her 
ferry  franchise,  and  they  believed  that  the 
county  authorities  had  a  perfect  right  to 
establish  such  a  feiry.  They  say  that  they 
have  done  no  act  towards  the  establish* 
ment  or  operation  of  a  ferry  at  Newton,  oth- 
er than  this,  and  that  the  county  authorities 
have  revoked  the  order  establishing  the  fer- 
ry for  which  they  petitioned,  xt.  L.  Hall 
answered  that  he  had  no  connection  with 
any  of  the  schemes  charged  in  the  original 
petition.  He  denied  that  he  had  sought  to 
deprive  petitioner  of  the  profits  of  her  ferry, 
but  said  that  he  owns  the  land  on  both  sides 
of  the  stream  at  the  point  named  in  the 
petition,  and,  being  a  merchant  in  the  town 
of  Newton,  he  did,  before  the  original  peti- 
tion was  filed,  own  and  operate  a  boat,  des- 
ignated as  a  "batteau,"  across  said  stream 
for  the  benefit  of  his  trade,  and  for  the  bene- 
fit and  convenience  of  his  customers,  to 
whom  he  charged  no  toll,  and  that  he  had 
the  legal  right  to  operate  said  boat,  and, 
being  the  owner  of  the  land,  he  has  the 
right  to  open  and  operate  a  free  ferry  across 
Flint  river,  under  the  laws  of  Georgia,  or 
to  charge  toll  for  the  same,  and  that  the 
plaintiff  has  no  exclusive  right  to  operate 
a  ferry;  and  he  asked  that  the  restraining 
order  be  dissolved,  so  that  he  could  open 
and  operate  a  free  ferry  or  toll  ferry  across 
said  river  on  his  own  land.  Just  as  he  might 
desire,  and  as,  under  the  law,  he  had  a 
right  to  do.  Further  answering,  he  said 
that  he  is  seeking  bona  fide  and  honestly 
to  establish  and  operate  a  ferry  at  the  place 
mentioned  in  the  petition,  for  the  accommo- 
dation of  Mitchell  county  customers  who 
come  to  the  town  of  Newton  to  trade,  and, 
if  he  is  mistaken  as  to  his  ownership  of 
the  land  on  both  sides  of  the  stream,  he 
will  move  down  on  his  own  land  and  es- 
tablish a  ferry,  as  it  is  not  his  Intention 
to  appropriate  any  of  the  land  of  the  plain- 
tiff for  his  purposes.    He  denied  that  the 


plaintiff  purchased  the  exclusive  ferry  rights. 
On  the  hearing  the  Judge  denied  the  injunc- 
tion as  prayed,  because,  while  the  plaintiff 
had  shown  that  she  was  the  owner  of  an 
ancient  ferry  by  prescription,  that  title  by 
prescription  did  not  carry  with  It  any  ex- 
clusive privileges;  but  inasmuch  as  It  ap- 
peared that  the  plaintiff  was  the  owner  of 
four  acres  of  land  on  which  the  approaches 
to  the  ferry  were  located,  on  each  side  of 
Flint  river,  he  enjoined  the  defendant  from 
entering  on  that  land  for  ferriage  purposes, 
either  public  or  private,  by  batteaux  or  other 
boats.  The  plaintiff  excepted  to  the  refusal 
of  the  Judge  to  sustain  and  recognize  the 
plaintiff's  exclusive  ferry  franchise,  and  to 
the  refusal  to  grant  an  injunction  prohibit- 
ing the  defendant  from  establishing  and 
erecting  a  private  and  free  ferry  at  any 
point  within  three  miles  of  the  location  of 
the  ferry  belonging  to  plaintiff,  or  within 
such  close  proximity  thereto  as  to  seriously 
and  substantially  interfere  with  the  profits, 
value,  and  franchises  of  the  same.  By  all 
of  the  answers  to  the  original  and  amended 
petitions,  all  legal  questions  as  to  the  right 
of  the  original  defendants  to  establish  a 
ferry  are  eliminated,  and  only  the  Issues 
raised  by  the  answer  of  the  defendant  R. 
L.  Hall  to  the  allegations  of  the  original 
and  amended  petition  are  to  be  considered. 
Much  evidence  was  introduced  by  both  the 
plaintiff  and  the  defendant.  As,  however, 
there  seems  to  be  no  serious  conflict  between 
the  parties,  except  as  to  the  ownership  of 
the  land  on  both  sides  of  the  stream  at  the 
particular  point  where  it  was  proposed  to 
establish  a  ferry  by  the  defendant,  no  refer- 
ence is  necessary  to  the  evidence  adduced, 
because,  in  our  opinion,  the  application  of 
certain  legal  propositions  to  the  admitted 
facts  will  determine  the  rights  of  the  re- 
spective parties  to  this  controversy. 

1.  The  claim  by  the  plaintiff  in  error  that 
she  has  an  exclusive  right  to  maintain  her 
ferry  at  Newton,  and  that  no  ferry  can  be 
established  within  three  miles  up  and  down 
the  stream  from  the  location  of  her  ferry, 
cannot  be  maintained.  The  right  of  a  ferry 
is  a  franchise,  and  originally  the  power  to 
grant  it  was  in  the  legislature.  The  consti- 
tution of  1877,  in  iMiragraph  2,  (  6,  art.  6, 
declares  that  the  courts  of  ordinary  shall 
have  such  powers  in  relation. to  ferries  as 
may  be  conferred  on  them  by  law;  and  by 
subsection  3  of  section  4288  of  the  Civil  Code 
the  ordinary  has  been  invested  with  original 
and  exclusive  Jurisdiction  in  establishing, 
altering,  or  abolishing  ferries  in  conformity 
to  law.  It  must  be  understood  that  reference 
is  had  alone  to  public  ferries.  A  considera- 
tion of  the  right  to  establish  and  maintain 
a  private  ferry  will  hereafter  be  had.  It  is 
not  pretended  that  the  plaintiff  in  error  had 
a  grant  from  the  legislature  or  the  county 
authorities  to  establish  the  public  ferry  which 
she  maintained  and  operated  at  the  town  of 
Newton.  It  was  very  clearly  shown,  how- 
ever, that  she  and  those  under  whom  she 
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claims  bad  maintained  and  operated  a  public 
ferry  at  the  same  place  across  Flint  river  for 
a  period  of  time  approximating  70  years,  con- 
tinuously and  without  Interruption.  In  the 
ease  of  Wiliams  t.  Turner,  7  Ga.  348,  it  was 
ruled  that  from  7  years'  exclusive  and  con- 
tinued possession  and  enjoyment  of  a  ferry 
right  in  this  state  a  grant  will  be  presumed. 
So  that,  notwithstanding  Mrs.  Hudspeth  had 
no  direct  grant  of  a  franchise  to  operate  a 
public  ferry,  a  grant  will  be  presumed  be- 
cause of  her  exclusive  and  continued  posses- 
sion and  enjoyment  of  this  ferry  right,  and« 
to  all  intents  and  purposes,  her  rights  are  to 
be  fixed  and  determined  under  the  same  rules 
as  if  she  had  actually  received  a  grant  of 
such  right;  but  a  grant  to  establish  and  op- 
erate a  public  ferry  does  not  carry  with  it 
any  exclusive  right  In  the  case  of  Shorter 
V.  Smith,  9  Ga.  517,  it  was  declared  that  the 
ancient  doctrine  oi  the  common  law  that  the 
franchise  of  feny,  although  not  declared  to 
be  exclusive,  is  necessarily  implied  in  the 
grant,  is  inapplicable  to  both  the  local  situ- 
ation and  political  Institutions  of  this  coun- 
try. Judge  Lumpkin,  in  delivering  the  opin- 
ion of  the  court  in  that  case,  said  in  relation 
to  ferry  rights,  after  referring  to  a  declara- 
tion made  by  Chief  Justice  Taney,  that  a 
state  ought  never  to  be  presumed  to  surren- 
der Its  power,  because  the  whole  community 
have  an  interest  in  preserving  it  undimin- 
ished: "I  may  be  allowed  to  add  that  the 
proposition  which  it  establishes  commands  my 
entire  assent  and  approbation,  namely,  that 
the  grant  of  a  public  road,  bridge,  or  ferry 
confers  the  right  to  construct  the  improve- 
ments only,  and  to  receive  certain  rates  of 
toll,  but  does  not  carry  with  it  exclusive 
privileges,  where  none  such  are  expressly 
given,  and  that  by  grants  of  this  description 
the  legislature  or  the  inferior  court,  acting 
by  their  authority,  are  not  deprived  of  the 
power  of  making  other  grants  side  by  side 
with  the  former,  and  in  the  same  line  of 
travel,  provided  there  be  no  express  violation 
in  the  first  grant"  And  in  the  case  of  Wil- 
liams V.  Turner,  supra,  it  is  the  conclusion 
of  Judge  Nisbet,  who  delivered  the  opinion, 
that:  "The  legislature  may  grant  as  many 
ferry  rights  as  it  pleases.  One  grant  to  A. 
does  not  preclude  another  to  B.;  and,  if  A., 
being  the  first  grantee,  is  injured  by  B.'s 
ferry,  he  ha^  no  right  of  action,  for  it  is 
damnum  absque  injuria.*'  As  before  observe 
ed,  these  principles  of  law  apply  alone  to  the 
establishment  of  public  ferries.  In  the  case 
last  cited  it  was  declared  that  If  A.  had  a 
grant,  and  is  injured  by  B.*s  ferry  erected 
on  his  own  land  without  a  grant  he  is  en- 
titled to  recover  damages  to  the  extent  of 
his  injury.  We  apprehend  that  the  case  of 
Dougherty  Go.  v.  Tift  75  Ga.  815,  with  the 
reasoning  of  which  we  do  not  entirely  agree, 
was  in  some  measure,  at  least  sought  to  be 
based  on  this  latter  proposition.  But  it  is 
sufficient  on  this  point  to  adopt  the  express 
adjudication  of  this  court  that  the  grant  to 
establish  a  public  ferry  does  not  carry  with  it» 


under  the  law  of  this  state,  an  exclusive  right 
to  a  ferry  franchise,  and  that  a  ferry  hav- 
ing been  estaulished  for  public  convenience, 
it  is  entirely  within  the  power,  originally  of 
the  legislature,  now  of  the  county  authorities, 
to  authorize  the  establishment  and  mainte- 
nance of  such  other  and  additional  public  fer- 
ries on  the  same  stream  as  may  be  consid- 
ered necessary  to  subserve  the  public  inter- 
ests. In  this  connection,  see,  also,  Wright  v. 
Nagle,  48  Ga.  367.  It  is  contended,  however, 
that  the  provisions  of  section  613  of  the  Code, 
which  declares  that  no  private  ferry  charging 
toll  shall  be  established  on  any  water  coarse 
within  three  miles  of  where  public  bridges 
are  previously  erected  and  kept  up,  applies  in 
this  case,  and  that  under  its  terms  no  ferry 
can  be  established  and  maintained  on  the 
Flint  river  within  three  miles  of  the  location 
of  the  ferry  owned  and  operated  by  the  plain- 
tiff in  error.  This  position  is  not  tenable. 
This  court  in  the  case  of  Greer  v.  Hauga- 
book,  47  Ga.  285,  in  construing  the  act  from 
which  this  section  was  codified,  declared  that 
it  would  ue  making,  rather  than  expounding, 
law,  to  say  that  this  provision  of  law  re- 
ferred to  a  public  ferry,  and  that  if  the  leg- 
islature intended  to  include  ferries  in  its  pro- 
visions, it  is  only  a  fair  presumption  to  sup- 
pose that  they  would  have  said  so.  So  that 
this  contention  of  the  plaintiff  in  error  must 
fail,  and,  as  a  matter  of  law,  the  plaintiff  in 
error,  by  the  grant  (presumed)  authorizing 
her  to  establish  and  maintain  the  public  ferry, 
obtained  no  exclusive  rights  thereby,  and  It 
is  perfectly  competent  for  the  county  author- 
ities to  establish  additional  public  ferries  as 
the  convenience  of  the  public  may  demand. 
2.  Prior  to  the  act  of  1850  (Cobb,  Dig.  p. 
058)  the  right  to  establish  a  private  ferry 
was  Incident  to  the  ownership  of  the  land 
on  both  sides  of  the  water  desired  to  be 
crossed,  but  the  owner  of  such  private  ferry 
was  not  entitled  to  charge  and  collect  toll 
for  crossing.  By  the  act  above  referred  to, 
which  partly  appears  in  section  616  of  the 
Civil  Code,  any  person  who  is  the  owner  of 
land  through  which  a  stream  passes  may 
establish  a  ferry  at  his  expense,  and  charge 
lawful  toll  for  crossing.  It  will  be  observed 
that  this  act  does  not  contemplate  the  es- 
tablishment of  a  public  ferry,  but  enlarged 
the  rights  of  a  landowner  to  establish  a  pri- 
vate ferry,  by  authorizing  him  to  collect  toll 
from  persons  crossing  at  his  ferry.  A  dlfll- 
culty  arose  in  construing  this  act  when  con- 
sidered with  reference  to  other  provisions 
of  law,  which  were  not  repealed  by  its  pas- 
sage. On  the  one  hand,  the  rights  of  the 
person  having  the  franchise  to  operate  a 
public  ferry  were  to  be  protected.  On  the 
other,  the  convenience  of  individuals  desir- 
ing to  cross  a  stream  in  the  immediate  vi- 
cinity of  the  private  ferry  was  to  be  con- 
sidered. And  this  court.  In  the  case  of 
Greer  v.  Haugabook,  supra,  gave  a  mean- 
ing to  the  provisions  found  in  this  section 
which  satisfactorily  harmonizes  the  various 
provisions  of  law  applicable  to  the  subject 
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In  the  opinion  Jndge  McCay  says  tbat  It 
was  the  duty  of  the  court  to  reconcile  the 
provision  which  declares  that  a  public  ferry 
Is  a  franchise,  and  that  the  owner  of  the 
land  does  not  have  the  right  to  establish  a 
public  ferry,  and  that  which  allows  a  land- 
owner to  establish  and  use  a  ferry  and 
charge  toll  for  crossing  thereat  He  says: 
**The  solution  which  occurs  to  us  Is  the  dis- 
tinction between  a  private  and  a  public 
ferry.  A  man  may  have  a  flat  on  a  stream, 
and  may  use  It  to  carry  over  his  own  peo- 
ple, wagons,  etc.,  and  he  may  occasionally 
take  over  a  neighbor,  and  take  pay  for  it; 
yet  it  is  not  necessarily  a  public  ferry,  be- 
cause he  does  not  make  it  a  constant,  regu- 
lar business.  There  is  the  same  distinction 
between  a  carrier  and  a  common  carrier; 
between  one  who  may  on  occasions  hire  out 
his  horse,  and  a  liveryman,  or  one  who  may 
at  times  take  pay  for  a  meal  or  bed  from 
a  traveler,  and*an  innkeeper.  Perhaps  this, 
then,  is  the  true  meaning  of  these  statutes, 
taken  together.  A  public  ferry  is  open  to 
alL  Regular  fare  is  established.  The  fer- 
ryman is  a  common  carrier.  He  is  bound  to 
take  over  all  who  come,  and  he  is  bound  to 
keep  up  and  in  good  order  his  ferry,  and  he 
Is  held  to  strict  liability.  Such  a  right  ex- 
ists, not  as  appurtenant  to  his  land,  but  Is 
a  franchise  which  needs  the  grant  of  the 
proper  public  authority.  A  private  ferry  is 
mainly  for  the  use  of  the  owner,  and,  though 
he  may  take  pay  for  ferriage,  he  does  not 
follow  it  as  a  business.  His  ferry  Is  not 
open  to  the  public  at  its  demand.  He  may 
or  may  not  keep  it  going,"  etc.  In  a  fur- 
ther reference  to  this  act  of  1850,  this  court, 
in  the  case  of  Whelchel  v.  State,  76  Ga.  650, 
said:  'The  act  of  1850,  codified  in  section 
684  [now  section  616],  grants  authority  to 
the  owner  of  any  land  through  which  a 
stream  may  pass,  on  both  sides  thereof,  to 
establish  a  ferry  or  bridge  and  charge  toll. 
But  the  act  should  be  construed  strictly,  and 
cannot  be  extended  to  embrace  any  man 
who  buys  the  right  to  land  [to  construct]  a 
bridge  or  abut  it  on  both  sides  of  the  river. 
It  is  a  mere  privilege  given  the  owner  to 
pass  from  one  side  of  the  river  to  the  other 
on  his  own  farm  by  a  private  ferry  or 
bridge,  and,  as  Incidental  thereto,  to  pass 
others  across  the  stream  upon  the  payment 
of  toll.*'  It  thus  appears  that  the  right  of 
establishing  a  private  ferry,  under  the  Code, 
is  incident  to  the  ownership  of  lands  on 
both  sides  of  the  stream,  and  that  the  prime 
object  in  the  establishment  of  a  private 
ferry  is  to  subserve  the  convenience  of  tl\e 
owner  of  such  lands;  and,  while  the  owner 
may  lawfully  charge  toll  for  persons  cross- 
ing thereat,  it  must  follow,  in  order  to  give 
effect  to  the  intention  of  the  legislature, 
that  the  number  and  frequency  of  such 
crossings  may  serve  to  devest  such  ferry 
of  its  private  character,  and  thus  render  its 
use  unlawful,  unless  the  owner  receives 
from  the  authorities  a  grant  to  operate  It 
as  a  public  ferry.    It  cannot  be  held  that 


one  may  lawfully  establish  a  private  ferry 
and  seek  the  business  of  the  public.  The 
provision  of  law  which  allows  the  estab- 
lishment of  a  private  ferry  will  not  be  en- 
larged by  construction  so  as  to  authorize 
the  owner  to  enter  into  the  business  of  car- 
rying the  public,  or  any  considerable  por- 
tion thereof,  across  the  stream  on  which  it 
is  located.  Its  operation  must  be  confined 
to  the  legitimate  purposes  for  which  It  was 
authorized  to  exist,  and  when  crossings  are 
made  by  the  public  as  a  rule,  and  not  as 
the  exception,  the  ferry  ceases  to  be  a  pri- 
vate one,  under  the  statute,  and  cannot  law- 
fully be  operated  without  a  grant  from  the 
public.  It  very  plainly  appears  that  the  d^ 
f  endant  Hall  had  no  grant  to  operate  a  pub- 
lic ferry.  It  further  appears  by  his  answer 
that,  notwithstanding  this  want  of  author- 
ity, he  claims  the  right  to  establish  and 
operate  such  a  ferry;  and,  if  this  was  not 
conceded,  he  further  claimed  the  right  to 
establish  a  private  ferry  for  the  express  pur- 
pose of  having  a  considerable  part  of  the 
public  to  cross  at  such  ferry.  He  had  no 
right  to  establish  a  public  ferry,  nor  a  pri- 
vate one  for  the  use  of  the  public;  and, 
while  the  judge  restrained  him  from  oper- 
ating a  public  or  private  ferry  at  a  particu- 
larly indicated  place,  the  Injunction  should 
have  gone  further,  and  restrained  the  de- 
fendant not  only  from  establishing  and 
maintaining  a  public  ferry,  but  also  from 
establishing  and  maintaining  a  private  ferry 
for  the  use  of  the  public.  The  judgment  is 
therefore  affirmed,  with  directions.  All  the 
Justices  concurring. 


Oil  Oa.  229) 
FERST  et  al.  v.  BANK  OP  WAYCROSS. 

(Supreme  Court  of  Georgia.    July  11,  1900.) 

STATUTE  OP  FRAUDS— PROMISE  TO  PAY  DEBT 
OP  ANOTHER. 
If  a  debtor  apply  to  his  creditor  for  fur- 
ther credit  for  goods  to  be  used  in  connection 
with  his  business,  which  the  creditor  refuses; 
and  a  third  person,  pecuniarily  interested  in  the 
success  of  the  debtor's  business,  agree  to  as- 
sume the  debt  If  the  creditor  will  extend  fur- 
ther credit;  and  the  creditor  discharge  the  debt- 
or from  the  debt,  loolc  to  the  third  person  for 
payment  thereof,  and  extend  to  the  original 
debtor  further  credit,— the  promise  by  the  third 
person  to  pay  the  original  debt  is  not  collat- 
eral, but  an  original  undertaking,  and  need  not 
be  m  writing. 
(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Ware  county; 
J.  W.  Bennet,  Judge. 

Action  by  M.  Ferst's  Sons  &  Co.  against  the 
Bank  of  Waycross.  A  demurrer  to  plaintiffs' 
petition  was  sustained,  and  they  bring  error. 
Reversed. 

Toomer  &  Reynolds,  for  plaintiffs  in  error. 
Leon  A.  Wilson,  for  defendant  in  error. 

SIMMONS,  O.  J.  In  the  petition  of  the 
plaintiffs,  M.  Ferst's  Sons  &  Co.,  against  the 
Bank  of  Waycross,  substantially  the  follow- 
ing facts  are  alleged:    In  Nuvember,  1896,  Lee 
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WM  indebted  to  plaintiffs  in  the  amount  of 
1618.09.  He  was  carrying  on  a  railroad  wood 
and  croB8-tie  business,  and  applied  to  them 
for  a  fmrther  line  of  credit,  which  they  re- 
fused. Lee  was  Indebted  to  the  Bank  of 
WaycroBS  in  a  large  amount,  and  the  bank 
was  Interested  pecuniarily  in  Lee's  business, 
for  the  reason  that  Lee  had  agreed  to  deposit 
his  gross  receipts  with  the  bank  in  payment 
of  his  debt  to  it;  the  bank  allowing  *Lee  to 
draw  from  it  only  the  amount  actually  ex- 
pended in  the  conduct  of  his  business,  there- 
by retaining  the  balance  as  a  credit  on  Lee's 
debt  to  it.  The  credit  applied  for  by  Lee  was 
for  goods  and  merchandise  to  be  used  in  his 
business.  When  the  plaintiffs  refused  to  ex- 
tend further  credit  to  Lee,  the  bank,  in  order 
that  Lee  might  carry  on  his  business,  agreed 
that,  if  the  plaintiffs  would  extend  further 
credit  to  Lee,  it*  would  pay  them  the  debt 
owed  them  by  Lee;  the  agreement  being  that 
Lee  should  draw  his  draft  on  the  bank  in  fa- 
vor of  the  plaintiffs,  and  that  the  bank  should 
accept  this  draft.  In  accordance  with  this 
agreement,  plaintiffs  extended  further  credit 
to  Lee,  and  sold  him  on  credit  goods  to  a 
large  amount  They  released  Lee  from  his 
obligation,  and  looked  solely  to  the  bank  for 
payment  Lee  drew  a  draft  on  the  bank  in 
their  favor  for  the  amount  of  his  original 
debt,  and  the  bank  refused  to  accept  it  Since 
that  time,  Lee  died,  insolvent  This  petition 
was  demurred  to  upon  several  grounds,— prin- 
cipally upon  the  ground  that  the  agreement 
relied  upon  was  within  the  statute  of  frauds, 
and  was  void  because  not  in  writing.  The 
demurrer  was  sustained,  and  the  plaintiffs  ex- 
cepted. 

We  think  that  under  the  facts  above  stat- 
ed, the  promise  of  the  bank  to  pay  to  the 
plaintiffs  the  debt  of  Lee  was  an  original  and 
not  a  collateral,  undertaking.  Lee  had  ap- 
plied for  additional  credit  and  It  had  been  re- 
fused upon  the  ground  that  he  had  not  paid 
the  old  account  Upon  the  success  of  his 
business  depended  the  payment  of  the  large 
debt  he  owed  the  bank.  Unless  he  could  get 
supplies  to  run  his  business,  he  would  nec- 
essarily fall,  and  the  bank  lose  its  debt.  In 
order  to  enable  Lee  to  carry  on  his  business, 
the  proceeds  of  which  were  to  go  to  the  bank, 
the  bank  undertook  to  pay  the  antecedent 
debt  if  the  plaintiffs  would  extend  further 
credit  to  Lee.  The  plaintiffs  agreed,  and  ex- 
tended Lee  further  credit  to  the  amount  of 
several  hundred  dollars.  They  discharged 
Lee  from  the  debt  and  looked  solely  to*  the 
bank.  Here,  then,  was  a  consideration  mov- 
ing to  the  bank,  not  for  the  benefit  of  Lee» 
but  for  its  own  benefit  enabling  Lee  to  con- 
tinue his  business,  and  the  bank  to  receive 
the  proceeds  of  that  business.  There  was, 
also,  hurt  or  damage  to  the  plaintiffs;  for 
they  relied  upon  the  promise  of  the  bank, 
extended  further  credit  and  thus  lost  the 
amount  for  which  Lee  was  credited.  The 
consideration  for  the  bank's  promise  was  ben- 
eficial to  the  bank,  and  hurtful  to  the  plain- 
tiffs.   In  the  leading  case  of  Leonard  v.  Vre^ 


denburgh,  8  Johns.  29,  Chief  Justice  Kent 
after  defining  two  classes  of  cases  within  the 
statute  of  frauds,  said  (page  39):  "A  third 
class  of  cases,  and  to  which  I  have  already  al- 
luded, Is  when  the  promise  to  pay  the  debt 
of  another  arises  out  of  some  new  and  origi- 
nal consideration  of  benefit  or  harm  moving 
between  the  newly-contracting  parties."  This 
class,  he  said,  is  not  within  the  statute  of 
frauds.  This  case  has  been  followed  by  a  ma- 
jority of  the  courts  of  this  country,  and  the 
principle  seems  now  to  be  well  established. 
In  the  present  case  the  promise  made  by  the 
bank  was  not  for  the  benefit  of  Lee,  the 
debtor.  According  to  the  allegations  of  the 
petition,  the  bank  made  the  agreement  fbr  its 
own  benefit  In  discussing  this  subject  the 
supreme  court  of  the  United  States,  in  the 
case  of  Emerson  v.  Slater,  22  How.  28,  16  L. 
Ed.  860,  said:  ''Whenever  the  main  purpose 
and  object  of  the  promisor  is  not  to  answer 
for  another,  but  to  subserve  -some  pecuniary 
or  business  purpose  of  his  own,  involving 
either  a  benefit  to  himself  or  damage  to  the 
other  contracting  party,  his  promise  is  not 
within  the  statute,  although  it  may  be  in 
form  a  promise  to  pay  the  debt  of  another, 
and  although  the  performance  of  it  may  in- 
cidentally have  the  effect  of  extinguishing  that 
liability.'*  In  the  case  of  Hopklnson  v.  Da- 
vis, 6  Phila.  147,  Hare,  J.,  said:  'The  weight 
of  authority  would  seem  to  be  that  when  a 
promise  to  be  answerable  for  the  debt  of  an- 
other is  based  not  only  upon  a  new  considera- 
tion, but  upon  a  consideration  which  moves 
to  and  benefits  the  promisor,  by  Inducing  de- 
lay In  the  Institution  of  proceedings  that 
might  otherwise  •  •  •  break  up  a  busi- 
ness In  which  he  is  interested,  the  obligation 
is  in  fact  his  own  debt  notwithstanding  its 
form,  and  consequently  not  within  the  stat- 
ute of  frauds."  See,  also.  Reed,  St.  Frauds, 
S  69  et  seq.,  and  the  able  and  learned  opinion 
of  Savage,  0.  J.,  in  Farley  v.  Cleveland,  4 
Cow.  432,  where  he  reviewed  many  cases,  and 
came  to  the  conclusion  that  in  all  cases 
''founded  upon  a  new  and  original  considera- 
tion of  benefit  to  the  defendant,  or  harm  to 
the  plaintiff,  moving  to  the  party  making  the 
promise,  either  from  the  plaintiff  or  the  orig- 
inal debtor,  the'  subsisting  liability  of  the 
original  debtor  is  no  objection  to  the  recov- 
ery." In  the  case  of  Sext  v.  Geise,  80  Ga. 
698,  6  S.  fi.  174,  this  court  held,  "If.  while 
a  house  is  building,  the  supply  of  lumber  Is 
about  to  stop  because  the  contractor  is  not 
considered  safe,  and  the  owner  of  the  build- 
ing procures  its  continuance  by  promising  to 
pay  the  bill,  his  undertaking  is  not  collateral, 
but  original." 

Counsel  for  the  defendant  in  error  claimed 
that  Lee  does  not  appear  to  have  been  a 
party  to  this  transaction,  or  to  have  agreed 
to  it.  We  think  there  is  enough  in  the  peti- 
tion to  show  that  Lee  was  a  party  to  the 
agreement.  It  Is  alleged  that  Lee  applied  for 
additional  credit  that  it  was  refused,  and 
that  "then  and  there"  the  bank,  through  its 
proper  officer,  made  the  promise  to  pay  Lite's 
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debt,  agreeing  to  do  so  by  accepting  his  draft 
upon  It  It  is  also  alleged  that  Lee  did  draw 
tbe  draft,  but  that  the  bank  refused  to  accept 
It.  The  drawing  of  the  draft  showed  that 
Lee  understood  the  contract,  and  was  a  per- 
formance of  his  part  of  it.  It  appears  that 
on  the  same  day,  or  shortly  thereafter,  he 
bought  goods  from  the  plaintiff  and  obtained 
credit  by  virtue  of  the  contract  with  the 
banlc.  While  nearly  all  the  cases  we  have 
read  hold  that  if  the  debtor  is  released  the 
promise  is  a  new  and  original  one,  and  bind- 
ing on  the  promisor,  though  not  in  writing, 
yet  there  are  many  cases  holding  that  an  oral 
promise  may  be  binding  even  where  the 
original  debtor  is  not  released.  In  the  case 
of  Green  v.  Collins,  86  Ga.  581,  it  was  held, 
in  substance,  that  where,  in  consideration  of 
the  agreement  of  the  guarantor  or  promisor, 
the  creditor  loses  the  means  of  enforcing  his 
claim  against  the  original  debtor,  it  is  not 
usually  material  whether  the  original  debtor 
remains  liable  or  not  However  this  may  be, 
we  think  that  the  petition  in  the  present  case 
sufficiently  shows  that  Lee  agreed  to  the  ar- 
rangement by  which  the  bank  was  to  assume 
his  debt,  even  If  It  were  granted  that  his 
drawing  the  draft  was  not  a  ratification.  In 
the  case  of  Brown  v.  Harris,  20  Ga.  403,  Ben- 
ning,  J.,  said  (page  406):  "In  our  opinion,  'a 
mere  substitution  by  plaintiff  of  Rogers  ft 
Meara  as  debtor  in  the  place  of  Brown  ft 
Harris'  would,  of  itself,  have  abrogated  the 
debt  as  to  Brown  ft  Harris.  That  as  we  con- 
ceive, would  be  the  necessary  effect  of  such  a 
substitution.'*  It  would  seem  from  this  that 
if  the  contract  was  as  set  out  in  the  petition 
now  under  consideration,  and  the  bank  was 
to  be  substituted  for  Lee  as  debtor,  this  would 
of  itself  be  a  discharge  of  Lee  from  liability, 
whether  such  discharge  were  expressly  men- 
tioned or  not.  The  allegations  would  seem  to 
show  that  Lee  was  present  in  which  event 
there  can  be  no  doubt  in  regard  to  the  matter. 
See,  also,  Anderson  v.  Whitehead,  55  Ga.  277; 
Goolsby  V.  Bush,  53  Ga.  353;  Davis  v.  Tift 
70  Ga.  1^2. 

It  was  also  insisted  in  the  argument  here 
that  such  a  promise  by  the  bank  was  ultra 
vires  and  not  binding.  That  question  is,  in 
our  opinion,  a  matter  for  plea,  and  not  for 
demurrer.  As  the  case  comes  here  on  de- 
murrer, we  cannot  say  whether  the  act  was 
ultra  vires  or  not  The  charter  of  the  bank  is 
not  before  us,  and  we  do  not  know  what  pow- 
ers  are  by  it  given  to  the  bank  or  to  the 
bank's  president.  Judgment  reversed.  All 
the  Justices  concurring. 


(UO  Ga.  288) 

McIVER  V.  FLORIDA  CENT,  ft  P.  E.  CO. 

(Supreme  Oonrt  of  Georgia.     Jan.   31,   1900.) 

DISMISSAL    OF    ACTION— SECOND    SUIT— EJEC- 
TION PROM  RAILROAD  TRAIN. 

'  1.  Though  the  plaintifiF  in  a  suit  which  had 
been  properly  removed  from  a  state  to  a  federal 
court  having  concurrent  jurisdiction  of  the 
cause  of  action  on  which  the  suit  was  founded 


was  nonsuited,  or  voluntarily  dismissed  his 
case  in  the  United  States  court  It  was,  never- 
theless, his  right  to  bring  another  suit  on  the 
same  cause  of  action  in  the  state  court  at  an^ 
time  witliln  the  statute  of  limitations  appli- 
cable to  such  an  action.  The  above  is  true, 
notwithstanding  in  the  second  suit  the  dam- 
ages were  laid  in  an  amount  which  would  pre- 
vent another  removal  to  the  federal  court. 

2.  Tbe  petition  set  forth  a  cause  of  ac- 
tion as  against  the  demurrer  filed  to  the  same. 

8.  When  a  suit  is  commenced  in  a  state  court 
and  removed  to  a  federal  court  under  the  law 
of  congress,  not  only  the  case,  but  the  cause 
of  action,  is  removed;  and,  after  dismissal  or 
nonsuit  in  the  federal  court,  it  cannot  be  re- 
newed in  the  state  court  for  the  same  cause 
of  action,  though  the  damages  are  laid  in  an 
amount  of  which  the  federal  court  has  no  ju- 
risdiction. Per  Simmons,  C.  J^  and  little,  J., 
dissenting. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Brunswick;  S.  C. 
Atkinson,  Judge. 

Action  by  PrisciUa  Mclver  against  the 
Florida  Central  ft  Peninsular  Balhroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Garrard,  Meldrlm  ft  Newman  and  D.  W. 
Krauss,  for  plaintiff  in  error.  Crovatt  ft 
Whitfield,  for  defendant  in  error. 

COBB,  J.  Priscilla  Mclver  brought  an  ac- 
tion against  the  Florida  Central  &  Peninsu- 
lar Railroad  Company,  alleging  in  her  peti- 
tion, which  was  filed  on  January  17,  1899,  in 
substance  as  follows:  The  defendant  a  rail- 
road corporation,  damaged  her  in  the  sum  of 
$1,999,  in  that  on  July  17,  1897,  her  minor 
son,  with  a  companion,  had,  with  the  con- 
sent of  a  negro  train  hand,  boarded  a  freight 
train  of  defendant  to  go  from  one  station  on 
the  road  of  defendant  to  another.  They  paid 
to  a  train  hand  the  sum  of  90  cents  as  fare, 
the  latter  agreeing  to  see  the  conductor  in 
reference  to  the  matter.  Her  son  and  his 
companion  first  went  into  a  box  car,  and  aft- 
erwards left  the  same  and  got  on  a  flat  car. 
While  on  the  latter  car,  and  the  train  was 
in  rapid  motion,  a  white  man,  having  on  the 
uniform  usually  worn  by  the  employes  of 
tho  company,  *'who  petitioner  believes  and 
charges  was  the  conductor  in  charge  of  the 
train,  together  with  two  negro  train  hands, 
one  of  whom  was  the  party  to  whom"  the 
90  cents  had  been  paid,  came  upon  the  flat 
car  and  demanded  to  know  where  they  were 
going,  to  which  a  reply  was  made  that  they 
had  paid  their  fare  to  one  of  the  train  hands 
present  One  of  the  train  hands  asked  if 
they  had  any  money,  to  which  a  reply  was 
made  that  they  had,  whereupon  he  demanded 
the  same,  and  upon  the  refusal  of  the  com- 
panion of  petitioner's  son  to  deliver  the  mon- 
ey the  train  band  attempted  to  take  the 
same,  and  "did  then  and  there  brutally,  cru- 
elly, and  inhumanly  assault  and  beat  your 
petitioner's  said  son,  and  did  then  and  there 
force  and  hurl  him  from  said  rapidly  moving 
car  and  train,  thereby  instantly  causing  his 
death."  The  injuries  resulting  in  the  death 
of  her  son  were  inflicted  by  the  "defendant 
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!t8  agents,  servants,  and  employes.'*  At  the 
time  of  the  death  of  her  son  he  was  17  years 
of  age,  and  had  been  earning  $1  per  day.  He 
was  unmarried,  left  no  wife  atid  child,  and 
petitioner  was  dependent  upon  him,  and  he 
contributed  to  her  support  One  of  the  para- 
graphs of  the  petition  was  as  follows:  "Your 
petitioner  further  shows  that  at  the  May 
term,  1898,  of  the  city  court  of  Brunswick, 
in  and  for  said  county,  she  instituted  her 
suit  against  the  said  defendant  company  for 
the  homicide  of  her  said  son,  which  suit  was 
subsequently  removed  to  the  United  States 
circuit  court  for  the  Eastern  division  of  the 
Southern  district  of  Georgia,  when,  on  the 
16th  day  of  January,  1889,  and  during  the 
November  term,  1898,  of  the  said  circuit 
court,  after  the  evidence  for  the  plaintiff  in 
said  case  had  been  concluded,  upon  her  mo- 
tion the  said  case  of  your  petitioner  was  dis- 
continued and  dismissed  from  said  court; 
and  the  plaintiff  now,  within  less  than  two 
years  from  the  accruing  of  said  cause  of  ac- 
tion, comes  and  reinstitutes  her  said  case 
against  said  defendant  in  conformity  with 
law."  To  the  petition  the  defendant  filed  a 
demurrer,  which  was,  in  substance,  as  fol- 
lows: (1)  The  injuries  alleged  do  not  ap- 
pear to  have  been  caused  by  defendant,  or 
any  one  acting  with  its  permission,  or  under 
its  command,  or  in  its  behalf,  within  the 
scope  of  the  duty  imposed  upon  such  per- 
son. (2)  It  does  not  appear  that  the  relation 
of  passenger  and  carrier  existed  between 
plaintiff's  son  and  defendant.  (3)  It  appears 
that  plaintlfTs  son  was  engaged  with  his 
companion  in  an  undertaking  to  violate  the 
rules  of  the  defendant  and  defraud  it  of  its 
revenue.  (4)  It  appears  that  the  train  was  a 
freight  train,  and  not  a  passenger  train,  and 
it  is  not  alleged  that  such  train  was  accus- 
tomed or  authorized  to  carry  passengers.  (5) 
It  appearing  that  another  suit  on  the  same 
cause  of  action  had  been  brought  in  the  city 
court  of  Brunswick,  in  which  the  damages 
were  laid  at  $10,000,  and  removed  to  the 
United  States  court,  and  there  discontinued 
and  dismissed,  the  city  court  of  Brunswick 
has  no  jurisdiction  to  entertain  the  present 
suit,  and  the  laying  of  damages  in  this  suit 
at  $1,999  is  an  attempt  to  deprive  the  Unit- 
ed States  court  of  a  case  solely  within  its 
jurisdiction  by  virtue  of  the  removal  referred 
to.  The  demurrer  was  sustained,  and  the 
plaintiff  excepted. 

1.  The  last  ground  of  the  demurrer  will 
be  first  dealt  with.  When  one  brings  an  ac- 
tion in  a  court  having  jurisdiction  to  deter- 
mine the  same,  and  is  nonsuited  or  volun- 
tarily dismisses  the  case,  such  nonsuit  or 
dismissal  does  not  determine  in  any  way 
Che  merits  of  the  controversy;  and  as  a  gen- 
eral rule  the  plaintiff  may,  if  not  barred  by 
the  statute  of  limitations,  institute  a  similar 
suit  in  the  same  court,  or  in  any  other  court 
having  jurisdiction  of  the  action,  or  he  may 
adopt  a  different  remedy  appropriate  to  the 
cause  of  action,  and  enforce  it  in  the  court 
in  which  the  first  suit  was  brought,  or  in 


any  other  court  having  jurisdiction  to  en- 
force the  same.  In  the  language  of  one 
writer,  a  nonsuit  "is  but  like  the  blowing 
out  of  a  candle,  which  a  man  at  his  own 
pleasure  may  light  again."  1  Freem.  Judgm. 
S  261,  citing  March,  Arbitraments,  215.  See, 
also,  3  Bl.  Oomm.  296;  Bucher  v.  Railroad 
Co.,  125  U.  S.  655,  8  Sup.  Ct  974,  31  L.  Ed. 
795;  Homer  v.  Brown,  16  How.  354.  365, 
14  L.  Ed.  970;  Smith  v.  Floyd  Oo.,  85  Ga. 
420,  11  S.  B.  850;  Phlpps  v.  Alford,  95  Ga- 
215,  22  S.  E.  152;  Civ.  Code,  S  5M3.  The 
question  raised  by  the  ground  of  the  demur- 
rer now  under  consideration  is  whether  the 
removal  of  a  case  to  a  federal  court  from  a 
state  court  which  has  concurrent  jurisdic- 
tion of  the  same,  and  the  entering  of  a  judg- 
ment of  nonsuit  or  the  allowance  of  a  vol- 
untary dismissal  in  the  former  court,  pre- 
vents the  bringing  of  another  suit  on  the 
same  cause  of  action  in  the  state  court, 
when  at  the  date  the  latter  suit  is  filed 
the  cause  of  action  is  not  barred  by  the  stat- 
ute of  limitations.  An  action  brought  in  a 
court  of  this  state,  and  there  nonsuited  or 
voluntarily  dismissed  or  discontinued  by  the 
plaintiff,  may  be  renewed  in  any  court  hav- 
ing jurisdiction  of  the  cause  of  action,  upon 
payment  of  costs.  Id.  If  the  cause  of  ac- 
tion was  not  barred  by  the  statute  of  limi- 
tations when  the  suit  was  originally  brought, 
the  action  may  be  recommenced  at  any  time 
within  six  months  after  the  dismissal  or 
nonsuit,  notwithstanding  it  may  have  be- 
come barred  while  the  first  suit  is  pending. 
Id.  S  3786.  The  city  court  of  Brunswick  and 
the  federal  court  had  concurrent  jurisdic- 
tion of  the  cause  of  action  on  which  the 
first  suit  was  founded,  the  damages  being 
laid  at  $10,000.  The  suit  was  originally 
brought  in  the  former,  and  regularly  and 
lawfully  removed  to  the  latter,  court,  and 
there  voluntarily  dismissed  by  the  plaintiff. 
The  plaintiff  then  sought  to  bring  another 
suit,  in  which  the  damages  were  laid  at 
$1,999,  on  the  same  cause  of  action.  In  the 
city  court  If  the  cause  of  action  was  bar- 
red by  the  statute  of  limitations  at  the  time 
such  new  suit  was  filed,  then  the  case  would 
have  been  properly  dismissed,  as  it  has  been 
held  by  this  court  that  when  a  case  has  been 
removed  to  the  federal  court,  although  there 
may  be  no  adjudication  in  the  federal  court 
on  the  cause  of  action,  if  the  same  becomes 
barred  while  the  case  is  pending  in  the  lat- 
ter court  the  action  cannot  be  renewed  in 
the  state  court  within  six  months,  under  the 
provisions  of  the  section  above  quoted.  Oox 
V.  Railroad  Co.,  68  Ga.  446.  The  same  is 
true  where  the  suit  was  originally  brought 
in  the  federal  court  Publishing  Co.  v.  De 
liaughter,  95  Ga.  17,  21  S.  B.  1000.  There 
is  certainly  nothing  in  either  of  the  cases 
just  cited  to  call  for  a  ruling  that  no  action 
could  ever  be  brought  in  the  state  court 
merely  because  of  the  removal  of  the  former 
suit  to  the  federal  court,  if  the  cause  of  ac- 
tion is  not  barred  by  the  statute  of  limita- 
tions.   The  only  point  necessary  to  be  decid- 
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ed  in  tHe  Cox  Case  was,  whether  the  law 
contained  in  the  section  of  the  Code  above 
cited  had  any  application  to  a  case  removed 
to  the  federal  court  In  that  case  the  suit 
bad  been  brought  in  a  state  court,  and  had 
been  properly  removed  to  the  federal  court, 
and  while  there  a  period  of  time  had  elapsed 
which  would  have  the  effect  of  barring  the 
plaintiff  from  bringing  another  suit  based 
on  the  same  cause  of  action.  It  was  held 
that  the  case  could  not  be  recommenced  in 
the  state  court,  as  the  six-months  statute 
above  referred  to  did  not  prevent  the  bar  of 
the  statute  of  limitations  from  attaching 
to  a  cause  of  action  removed  to  the  federal 
court  There  is  some  language,  both  in  the 
headnote  and  in  the  opinion,  which  would 
seem  to  indicate  that  the  case  could  not 
have  been  recommenced  in  the  state  court, 
notwithstanding  it  was  not  barred  by  the 
statute  of  limitations;  but  such  language 
went  further  than  the  .facts  of  the  case 
Justified,  and  what  Is  thus  said  is  not  bind- 
ing as  authority.  The  last  sentence  of  the 
first  headnote.  that  "section  2032  of  the 
Code  (dv.  Code,  ft  3786)  does  not  apply  to 
such  a  case,"  is  significant  as  indicating  the 
real  question  involved  in  that  case.  More- 
over, the  court  passed  upon  the  merits  of 
the  case,  and  held  that  the  plaintiff  failed 
to  -aake  out  his  case.  The  case  might  well, 
therefore,  have  been  put  upon  that  ground. 
The  case  of  Kern  v.  Huidekoper,  103  U. 
8.  485,  26  L.  Ed.  354,  cited  in  the  opinion 
in  the  Cox  Case,  does  not  decide  the  ques- 
tion presented  by  the  present  record.  All 
there  ruled  (and  there  are  a  number  of  other 
rulings  of  that  court  to  the  same  effect)  is 
that  when  a  case  has  been  removed  from 
a  state  court  to  a  federal  court  any  action 
taken  by  the  state  court  while  the  case  is 
pending  in  the  federal  court  is  coram  non 
Judice  and  void.  We  do  not  for  a  moment 
question  the  correctness  of  these  decisions. 
When  a  case  has  been  removed  from  a  state 
court  to  the  federal  court,  the  latter  court 
certainly  has  complete  and  exclusive  Juris- 
diction of  that  particular  case.  The  state 
court  is  ousted  of  all  Jurisdiction  over  the 
action,  and  any  action  taken  by  it  after  such 
removal  would,  of  course,  be  void.  If  the 
supreme  court  of  the  United  States  has  ever 
ruled  that  a  case  which  has  been  nonsuited 
or  disposed  of  in  the  federal  court  without 
a  decision  upon  the  merits  cannot  be  recom- 
menced in  a  state  court  of  concurrent  Ju- 
risdiction, if  permitted  by  the  statutes  of 
the  state,  we  have,  after  a  most  diligent 
search,  been  unable  to  find  it  The  supreme 
court  of  Ohio,  in  the  case  of  Railroad  Co. 
V.  Fulton,  53  N.  B.  265,  44  L.  R.  A.  520, 
which  is  cited  on  the  brief  of  counsel  for 
defendant  in  error,  has  made  a  direct  rul- 
ing upon  the  question  now  under  consider- 
ation. That  case  is,  so  far  as  we  can  ascer- 
tain, sui  generis.  The  caae  of  Cox  v.  Rail- 
road Co.,  68  6a.  446,  is  cited  to  sustain  the 
view  therein  expressed,  but  we  think  the 
Ohio  court  has  entirely  misapprehended  the 


ruling  in  that  case.  A  writer  in  the  law 
magazine,  Case  and  Comment  of  July,  1889, 
has  this  to  say  in  reference  to  the  Ohio  case 
and  the  Cox  Case:  "The  right  to  bring  a 
new  action  in  a  state  court  after  dismissal 
of  a  prior  action  on  the  same  demand  by 
a  federal  court  into  which  the  cause  had 
been  taken  by  removal  is  denied  by  the  Ohio 
supreme  court  in  the  case  of  Railroad  Co.  v. 
Fulton,  53  N.  E.  265,  44  L.  R.  A.  520.  This 
court  declares  that  the  Jurisdiction  of  the 
federal  court  in  case  of  removal  extends  to 
'any  suit  thereafter  brought  on  the  identical 
cause  of  action  after  the  former  suit  has 
been  dismissed  by  it  until  the  cause  of  ac- 
tion has  been  extinguished  by  a  Judgment 
on  the  merits.'  The  case  of  Cox  v.  Railroad 
Co.,  68  Ga.  446,  is  cited  as  a  precedent  but 
that  was  a  materially  different  case,  in 
which  the  decision  was  that  after  nonsuit 
in  a  federal  court  a  renewal  of  the  action 
in  the  state  court  was  not  a  part  of  the 
original  case,  or  'on  the  same  footing  with 
it'  with  respect  to  the  statute  of  limitations. 
The  possibility  that  a  plaintiff  might  im- 
properly permit  the  dismissal  of  a  cause 
after  removal,  for  the  purpose  of  beginning 
again  in  the  state  court,  and  thus  compel 
the  defendant  to  remove  the  cause  again  or 
else  submit  to  the  state  court  is  one  grround 
of  the  Ohio  decision.  But  the  unnecessary 
trouble  caused  to  a  defendant  by  dismissing 
an  action  and  suing  anew  is  not  confined  to 
cases  that  have  been  removed  from  a  state 
court.  It  does  not  in  other  cases  prevent 
the  plaintiff  from  commencing  a  new  ac- 
tion after  dismissing  the  former  one,  and 
the  difference  in  respect  to  actions  removed 
into  a  federal  court  is  only  in  degree.  The 
distinction  between  reinstatement  of  an  ac^ 
tion  and  the  bringing  of  a  new  action  does 
not  seem  to  have  been  much  considered  in 
this  case.  Because  a  case  can  be  reinstated 
only  by  the  court  that  dismissed  It  it  is  said 
that  'by  parity  of  reasoning,'  a  state  court 
cannot  pass  on  the  right  of  the  plaintiff 
to  recommence  an  action  after  it  has  been 
dismissed  by  a  federal  court  But  com- 
mencement of  a  new  action,  although  for 
the  same  cause,  is  not  a  reinstatement  but 
a  distinct  and  Independent  case.  Exclusive 
Jurisdiction  of  an  action  is  a  very  different 
thing  from  exclusive  Jurisdiction  of  all  pos- 
sible actions  for  the  same  cause.  An  elec- 
tion to  bring  an  action  in  one  of  two  courts 
of  concurrent  Jurisdiction  Is  not  usually  ir- 
revocable. After  dismissal  of  the  first  one, 
the  plaintiff  has  the  same  choice  between  the 
courts  that  be  had  originally.  There  seems 
to  be  no  reason  why  this  should  not  apply 
where  the  concurrent  Jurisdiction  is  in  state 
and  federal  courts.  If  bringing  an  action 
originally  in  the  federal  court  does  not  give 
it  such  exclusive  Jurisdiction  of  the  entire 
cause  of  action  as  to  prevent  bringing  any 
action  therefor  in  a  state  court  after  the 
federal  suit  is  dismissed,  why  should  this 
be  the  result  of  removing  a  suit  from  a 
state  court  into  a  federal  court?    In  either 
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case  it  Is  difficult  to  see  why,  after  an  ac- 
tion lias  been  dismissed  without  prejudice 
to  the  right  to  bring  a  new  action,  the  plain- 
tiff has  not  the  same  election  that  he  had 
in  the  beginning  with  respect  to  Jurisdic- 
tion." The  writer  of  the  above-quoted  arti- 
cle thoroughly  apprehends  the  true  relation 
of  the  Cox  Case  to  the  question  now  under 
discussion,  and  his  reasoning  not  only  dem- 
onstrates the  correctness  of  the  conclusion 
reached  by  us,  but  also  that  there  is  noth- 
ing in  the  Cox  Case  really  in  conflict  with 
the  present  ruling,  and  that  the  Ohio  case 
is  not  based  upon  sound  reasoning.  There 
being  no  authority  which  would  bind  this 
court  on  the  question  under  consideration, 
the  case  should  rest  solely  upon  principle. 
If  an  action  had  been  brought  in  one  of  the 
courts  of  this  state,  and  there  nonsuited,  or 
voluntarily  dismissed  or  discontinued  by  the 
plaintiff,  no  one.  would  contend  that  it 
might  not  be  recommenced  within  due  time 
in  the  same  court,  or  in  another  court  of  this 
state  having  concurrent  Jurisdiction  of  the 
action.  If  a  suit  has  been  begun  in  the 
federal  court,  and  there  nonsuited  or  dis- 
continued, another  suit  on  the  same  cause 
of  action  could  certainly  be  brought  in  a 
state  court  having  Jurisdiction  of  such  an 
action.  The  superior  and  city  courts  of  this 
state  are  courts  of  concurrent  Jurisdiction 
with  the  circuit  court  of  the  United  States 
of  the  district  embracing  the  county  where 
such  superior  or  city  courts  are  located,  as 
to  certain  cases;  and  there  is  no  good  rea- 
son why  the  rule  applicable  to  state  courts 
should  not  apply,  merely  because  one  is  a 
state  and  the  other  a  federal  court.  The 
act  of  congress  provides  that  certain  cases 
may  be  removed  from  the  state  court  to 
the  federal  court,  but  this  does  not  mean 
that  the  cause  of  action  Is  removed.  The 
act  refers  in  terms  to  suit,  and  not  cause 
of  action.  Until  the  state  court  is  absolute- 
ly deprived  of  Jurisdiction  of  a  particular 
cause  of  action,  it  may  take  Jurisdiction  of 
and  pass  upon  the  same,  with  the  excep- 
tions above  noted.— that  when  the  federal 
court  has  taken  Jurisdiction  the  state  court 
cannot  take  any  action  in  connection  with 
the  same  so  long  as  the  cauBe  is  pending  in 
the  federal  court.  But  when  that  court  de- 
nies to  the  plaintiff  a  hearing,  or  fails  for 
any  reason  to  pass  upon  the  sufficiency  of 
his  cause  of  action,  he  may  bring  the  same 
again  In  the  state  court,  and  invoke  an 
adjudication  of  that  court.  And  the  fact 
that  the  new  suit  is  for  an  amount  which 
will  prevent  another  removal  to  the  federal 
court  will  not  invalidate  the  suit  If  the 
plaintiff  in  the  new  suit  voluntarily  aban- 
don a  portion  of  his  claim  for  damages,  it 
does  not  seem  that  the  defendant  should 
complain.  The  policy  of  the  laws  of  the 
TTnlted  States  is  to  compel  persons  having 
claims  of  small  amounts  to  litigate  in  the 
state  courts,  and  voluntarily  giving  up  a 
portion  of  his  claim  for  damages,  and  be- 
ing content  to  accept  a  sum  less  than  the 


federal  court  would  entertain  Jarlsdictioa  of. 
would  not  seem  to  be  contrary  to  the  l&ws 
of  the  United  States  and  its  established  pub- 
lic policy  in  reference  to  the  Jurisdiction  of 
its  courts.  The  court  had  Jurisdiction  of  the 
cause,  and  the  ground  of  the  demurrer  rais- 
ing objection  to  the  Jurisdiction  was  not 
well  taken.  See,  in  this  connection.  Will- 
son  V.  Milllken  (Ky.)  42  L.  R.  A.,  and  notes 
on  page  459  (s.  c  44  S.  W.  660). 

2.  The  petition  set  forth  a  cause  of  action 
as  against  the  demurrer  flled  to  the  same. 
The  petition,  in  effect,  alleged  that  one  of 
the  train  hands,  in  the  presence  of  the  con- 
ductor, and  impliedly  with  his  consent,  at- 
tempted to  commit  a  robbery  upon  the  com- 
panion of  plaintiff's  son^  and  while  so  en- 
gaged did  hurl  plaintiff's  son  from  a  rapidly 
moving  train,  from  which  be  received  inju- 
ries causing  his  death.  Under  such  circnm- 
stances,  the  defendant  would  be  liable,  wheth- 
er the  plaintiff's .  son  was  upon  the  train 
lawfully  or  unlawfully,  and  without  regard 
to  what  was  the  character  of  the  train.  See 
Higgins  V.  Railway  Co.,  96  Ga.  751,  25  S.  B. 
837;  Smith  v.  Railway  Co.,  100  Ga.  96,  27  S. 
E.  725;  Railway  Co.  v.  Godkin,  104  Qa.  666. 
80  S.  E.  378,  and  cases  cited.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
SIMMONS,  a  J.,  and  LITTLE.  J.,  who  dis- 
sent. 

LITTLE,  J.  I  cannot  concur  in  the  ruling 
made  in  this  case  by  a  majority  of  the  conrt 
In  my  opinion,  when  a  suit  is  commenced  in 
a  state  court,  and  removed  to  the  federal 
court  under  the  law  of  congress,  not  only  the 
actual  case  pending,  but  the  cause  of  action 
upon  which  It  is  founded,  is  also  removed, 
and,  after  dismissal  or  nonsuit  in  the  federal 
court,  another  suit  on  the  same  cause  of  ac- 
tion cannot  be  entertained  by  the  state  court. 
although  in  the  second  action  the  damages 
are  laid  in  an  amount  less  than  the  limit 
fixed  by  the  act  of  congress  to  entitle  a  de- 
fendant to  a  removal  when  there  is  diverse 
citizenship.  As  was  said  by  Mr.  Justice  Mc- 
Lean In  the  case  of  Gordon  v.  Longest,  16 
Pet.  97,  10  L.  Ed.  900,  "One  great  object  in 
the  establishment  of  the  courts  of  the  United 
States,  and  regulating  their  Jurisdiction,  was 
to  have  a  tribunal  in  each  state  presumed  to 
be  free  from  local  influence;"  and  it  was  doubt- 
less th&  purpose  of  congress,  in  providing  for 
the  removal  by  a  nonresident  defendant  of  a 
case  brought  against  him  In  a  state  court,  to 
protect  such  nonresident.  In  the  trial  of  his 
case,  from  the  local  influence  which  might 
exist  in  favor  of  the  resident  plaintiff  In  the 
state  court.  This  purpose  would  be  entirely 
defeated,  if,  after  a  plaintiff  has  instituted 
an  action  to  recover  damages  for  an  injury 
which  she  claims  to  have  sustained  by  rea- 
son of  the  wrongful  act  of  the  nonresident 
defendant,  as  in  this  case,  and  has  named 
a  particular  amount  as  the  proper  measure  of 
her  damage,  and,  exercising  the  right  con- 
ferred by  the  congress,  the  defendant  by  law- 
ful proceedings  stays  the  Jurisdiction  of  the 


G«.) 


MclYEB  V.  FLORIDA  CENT.  A  P.  R.  CO. 


779 


■tate  court,  and  brings  the  action  before  the 
federal  court  for  determinaUon,  and  when 
that  case  has  been  dismissed  in  the  federal 
court,  the  plaintiff  may  again  bring  and  main- 
tain her  action  against  the  same  defendant 
for  the  same  causes  for  which  she  first  com- 
plained in  the  state  court,  by  arbitrarily 
fixing  her  damages  In  the  second  suit  at  a 
less  amount,  so  as  to  place  the  last  case 
brought  oi|t  of  the  Jurisdiction  of  the  federal 
court  The  amount  iuTolved  in  the  contro- 
versy Is,  under  the  act  of  congress,  an  in- 
cident Congress  had  for  its  object  in  pro- 
viding for  the  removal  of  causes  the  better 
protection  of  aliens  and  nonresidents.  The 
state  court  would  be  no  less  competent  to 
deal  with  a  cause  involving  $2,100  than  it 
would  be  to  deal  with  a  cause  involving 
$1,900.  While  the  right  of  removal  exists 
only  in  a  case  where  the  sum  involved  is  not 
less  than  that  named  in  the  statute,  yet  the 
consideration  which  moved  the  minds  of  the 
lawmakers  to  authorize  the  removal  rested 
in  the  purpose  to  provide  a  trial  free  from 
local  infiuence  which  was  thought  might  be 
prejudicial  to  the  defendant's  cause,  and  not 
on  the  particular  amount  Involved,  except 
in  so  far  as  the  Importance  of  the  case  to  the 
defendant  was  concerned.  In  other  words, 
the  prerequisite  to  removal,  that  a  case  should 
involve  not  less  than  $2,000,  was  required 
because  of  the  intention  to  limit  such  remov- 
al to  cases  which  were  deemed  particularly 
important  on  account  of  the  amount  involved. 
As  to  those  cases  not  deemed  particularly  im- 
portant, the  right  of  removal  on  account  of 
diverse  citizenship  was  not  graiited.  Hence, 
in  our  opinion,  the  amount  involved  in  a  suit 
is  to  be  considered  only  with  reference  to 
the  question  whether  it  may  be  removed.  If 
it  has  once  been  removed,  that  cause,  that 
controversy,  stays  removed.  When  It  is 
taken  out  of  the  Jurisdiction  of  the  state 
court,  that  same  cause  between  the  parties 
cannot  again  be  assumed  by  it,  not  because 
of  the  amount  Involved,  but  because,  being  a 
case  which  was  authorized  by  law  to  be  re- 
moved as  originally  brought  the  removal  has 
the  effect  of  vesting  Jurisdiction  of  that  cause, 
in  all  its  phases,  in  the  federal  court  which 
can  alone  finally  adjudicate  the  controversy 
existing  between  the  parties  on  the  Issues 
made  by  the  pleadings.  In  Kern  v.  Hulde- 
koper,  103  U.  S.  486,  26  Lu  Ed.  354,  it  was 
said,  '*Tbe  suit  and  the  subject-matter  of  the 
suit  are  both  transferred  to  the  federal  court 
by  the  same  act  of  removal,"  etc.  In  my 
opinion,  the  right  of  a  plaintiff,  after  the  re- 
moval of  a  case  has  been  legally  effected,  to 
renew  the  action  in  the  state  court  after  a 
dismissal  in  the  federal  court,  is  not  an 
open  question  in  this  state.  It  was  ruled  by 
this  court  in  the  case  of  Cox  v.  Railroad  Co., 
-68  Ga.  446,  that  when  a  case  has  been  re- 
moved from  a  state  court  to  the  circuit  court 
of  the  United  States,  the  Jurisdiction  of  the 
former  ceases,  and  after  nonsuit  in  the  fed- 
eral court  the  case  cannot  be  renewed  in  the 


state  court  within  six  months,  so  as  to  avoid 
the  statute  of  limitations.  By  a  provision 
of  our  state  law,  a  case  which  has  been  dis- 
missed may  within  six  months  be  renewed, 
and  the  statute  of  limitations  can  only  be 
made  to  apply  to  time  and  the  date  at  which 
the  first  suit  was  begun,  in  determining  the 
question  whether  the  last  suit  is  barred  by 
the  lapse  of  time.  The  plaintiff  In  the  Cox 
Case,  supra,  sought  to  make  this  rule  apply 
to  the  renewal  of  his  case  in  the  state  court 
from  which  it  had  been  originally  removed 
to  the  federal  court,  and  he  was  there  non- 
suited. In  delivering  the  opinion  of  the 
court  Chief  Justice  Jackson  said  that:  **The 
act  of  removal  ipso  facto  transfers  the  Juris- 
diction of  the  cause  to  the  circuit  court  of 
the  United  States,  and  devests  that  of  the 
state  court.  •  •  •  Therefore,  when  It  ap- 
peared that  the  plaintiff  himself  proved,  in 
order  to  take  his  case  without  the  statute  of 
limitations,  that  it  had  been  removed  and 
adjudicated  by  the  United  States  court  he 
removed  himself  out  of  court  and  was  prop- 
erly nonsuited."  It  is  said  in  the  opinion  of 
the  majority  that  the  exact  question  under 
discussion  was  not  involved,  and  that  the 
language  used  by  the  chief  Justice  was  obiter 
dicta.  On  the  contrary,  I  conceive  the  case 
affords  a  direct  ruling  on  the  question  in- 
volved. The  point  in  question  has  also  been 
expressly  decided  hy  the  supreme  court  of 
Ohio  in  the  case  of  Railroad  Co.  v.  Fulton, 
reported  in  53  N.  E.  265,  44  L.  R.  A.  520. 
That  court  ruled  the  question  in  the  follow- 
ing language:  '*Where  a  case  that  may  be 
is  duly  removed  from  a  state  to  a  federal 
court,  the  Jurisdiction  of  the  state  court  over 
the  cause  at  once  ceases,  and  It  can  take  no 
further  step  therein;  and,  if  thereafter  the 
case  is  disposed  of  in  the  federal  court  other- 
wise than  on  the  merits,  the  plaintiff  cannot 
recommence  the  action  in  the  state  court, 
although  under  like  circumstances  he  might 
have  done  so  had  the  cause  not  been  remov- 
ed." The  reasoning  of  the  court  seems  to  me 
not  only  to  be  sound,  but  conclusive.  It  in 
based  on  the  proposition  that  the  federal 
court  having  acquired  Jurisdiction  of  the 
action  by  its  removal  from  the  state  court, 
must,  on  principle  and  the  reason  of  the  stat- 
ute, retain  it  for  all  purposes,— for  the  purpose 
of  determining  whether  it  should  be  rein- 
stated, or  recommenced  after  it  had  been  dis- 
missed or  stricken  from  its  docket  as  well 
as  for  its  determination  on  the  merits.  It 
was  also  stated  in  the  opinion  rendered  in  the 
case  that  the  Jurisdiction  of  the  federal  court 
"In  such  case  does  not  merely  embrace  the 
suit  brought  and  removed,  but  any  suit 
thereafter  brought  on  the  identical  cause  of 
action  after  a  former  suit  has  been  dis- 
missed by  it,  until  the  cause  of  action  has 
been  extinguished  by  a  Judgment  on  the  mer- 
its." The  Chief  Justice  agrees  with  the 
views  above  expressed,  and  we  both  think 
that  the  Judgment  of  the  court  below  should 
have  been  affirmed. 
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BELL  T.  SAPPINGTON  et  al. 

(Supreme  Court  of  Georgia.    July  13,  1900.) 

CONTRACT— CONSIDERATION— 8TATUTB   OF 
FRAUDS. 

1.  A  contract  made  by  a  parent  with  her 
daughter  and  the  latter'a  intended  husband, 
to  me  effect  that  if  the  contemplated  marriage 
is  solemnized,  and  the  husband  will  expend  the 
necessary  amount  of  money  in  building  a  dwell- 
ing house  upon  a  yacant  lot  belonging  to  the 
mother,  she  will  convey  the  lot  to  the  daugh- 
ter, is  supported  by  a  sufficient  consideration. 

2.  When  such  a  contract,  though  resting  en- 
tirely in  parol,  has  been  performed  by  the  sol- 
emnization of  the  marriage  and  the  improving 
of  the  lot  at  the  son-in-law's  expense,  as  agreed, 
it  is  taken  out  of  the  operation  of  the  statute  of 
frauds. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  T.  H.  Sappington  and  S.  K.  Sap- 
pington  against  Lucy  M.  Bell.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

P.  F.  Smith  and  B.  B.  Shropshire^  for 
plaintiff  In  error.  Abbott,  Cox  &  Abbott, 
for  defendants  in  error. 

COBB,  J.  The  material  averments  of  the 
petition  in  the  present  case  are  as  follows: 
The  petitioners  are  T.  H.  Sappington  and 
Mrs.  S.  K.  Sappington,  and  the  defendant  is 
Mrs.  Lucy  M.  Bell,  the  mother  of  Mrs.  S.  K. 
Sappington.  Petitioners  are  husband  and 
wife,  having  intermarried  in  February,  1808. 
In  contemplation  and  consideration  of  such 
marriage,  petitioners  and  the  defendant  en- 
tered into  a  tripartite  contract,  by  which  it 
was  agreed  among  them  that  the  marriage 
should  be  solemnized,  and  that  T..  H.  Sap- 
pington should  furnish  material  necessary 
to  build  a  dwelling  house  upon  a  one-acre 
lot  belonging  to  the  defendant  and  that  the 
defendant  after  the  house  was  built  would 
make  to  Mrs.  S.  K.  Sappington  a  deed  In  fee 
simple  to  the  lot  It  was  understood  be- 
tween the  parties  that  the  money  expended 
by  T.  H.  Sappington  for  the  material  to  be 
used  in  erecting  the  house  was  ''In  equity  to 
be  considered  as  paid  and  furnished"  in  be- 
half of  his  wife.  Petitioners  fully  and  In 
all  respects  performed  and  carried  out  their 
part  of  the  contract  T.  H.  Sappington  buy- 
ing and  furnishing  the  material  necessary 
to  build  the  house.  During  the  time  the 
house  was  being  built  petitioners  gave  their 
time  and  attention  to  the  building  of  the 
same.  On  November  24,  1898,  defendant 
asked  petitioner  T.  H.  Sappington  to  have 
a  deed  to  the  lot  in  question  prepared  for 
her  to  make  and  deliver  In  accordance  with 
her  contract  This  deed  was  prepared  and 
submitted  to  the  defendant  and  she  recog- 
nized and  stated  that  it  properly  described 
the  lot  in  controversy,  and  promised  that  she 
would  sign  and  deliver  it  at  once.  Shortly 
after  the  house  was  built  the  petitioner  Mrs. 
S.  K.  Sappington  moved  into  the  same  with- 
out any  objection  being  made  by  the  defend- 


ant who  also  moved  Into  the  house,  aud  re- 
mained there  until  May,  1809.  At  that  time 
she  removed,  and  left  petitioners  in  exclusive 
possession,  T.  £L  Sappington  having  moved 
into  the  house,  and  they  have  remained  In 
possession  until  the  present  time,  and  have 
given  time,  care,  and  labor  to  the  preserra- 
tion,  protection,  and  taking  care  of  the 
premises,  treating  it  as  the  property  of  Mrs. 
S.  K.  Sappington,  and  paying  the  taxes 
thereon.  Shortly  after  she  left  the  premises 
the  defendant  placed  the  property  In  the 
hands  of  real-estate  agents  for  sale,  and  has 
attempted  to  sell  the  property,  defendant 
claiming  that  petitioners  are  tenants  at  suf- 
ferance of  hers.  Petitioners  have  requested 
defendant  to  at  least  pay  back  the  money 
expended  in  building  the  house,  and  for 
taxes  on  the  same;  but  she  has  refused 
either  to  do  this,  or  to  make  the  deed  as  she 
agreed  to  do.  Petitioners  pray— First  that 
defendant  be  decreed  to  make  and  deliver 
to  Mrs.  S.  K.  Sappington  a  fee-simple  deed 
to  the  premises  in  dispute;  second,  that  if 
for  any  reason  this  cannot  be  done,  the'  de- 
fendant be  decreed  to  pay  to  Mrs.  Sapping- 
ton the  sum  expended  In  building  the  house, 
besides  interest  and  the  amount  expended 
by  petitioners  as  taxes  on  the  property,  this 
amount  to  be  reduced  by  the  value  of  the 
premises  for  rent  during  the  time  petitioners 
have  been  in  possession;  third,  that  until 
the  Ijearing  an  Injunction  be  granted  re- 
straining defendant  from  alienating,  incum- 
bering, or  **ln  any  wise  putting  a  cloud  up- 
on the  title"  of  the  property,  or  changing  the 
status  thereof  in  any  way.  The  defendant 
demurred  to  the  petition  on  various  grrounds, 
among  them  being  that  there  was  no  equity 
In  the  petition;  that  the  contract  sought  to 
be  enforced  was  not  In  writing,  as  required 
by  the  statute  of  frauds;  that  there  was  no 
consideration  for  the  promise  of  defendant 
flowing  from  S.  K.  Sappington;  that,  the 
only  possible  consideration  being  the  con- 
templated marriage,  the  subsequent  mar- 
riage was  not  such  part  performance  as  took 
the  case  out  of  the  statute  of  frauds.  The 
court  overruled  the  demurrers,  and  granted 
the  Injunction  as  prayed,  and  to  each  of 
these  judgments  exception  was  taken  by  the 
defendant. 

We  do  not  think  there  was  any  error  In 
overruling  the  demurrers  to  the  petition. 
There  was  equity  in  the  petition,  and  the 
same  does  not  seem  to  be  subject  to  any 
of  the  objections  set  up  in  the  special  de- 
murrers. In  dealing  with  the  case,  how- 
ever, we  will  refer  only  to  such  questions 
as  were  insisted  on  in  the  argument  It 
was  contended  that  the  petition  was  de- 
fective, because  there  was  no  distinct  alle- 
gation that  the  contract  was  made  with  any 
particular  person.  It  was  distinctly  alleged 
that  the  petitioners  and  the  defendant  en- 
tered into  an  agreement  whereby,  upon  the 
performance  by  T.  H.  Sappington  of  the  un- 
dertaking therein  provided  for,  the  defend- 
ant was  to  make  and  deliver  to  Mrs.  Sap- 
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pington  a  deed  to  the  lot  In  question.  These 
allegations,  fairly  interpreted,  mean  nothing 
less  than  that  there  was  an  agreement  be- 
tween Mrs.  Bell  and  her  daughter  that  the 
latter  should  be  entitled  to  a  conyeyance  of 
the  property  upon  the  performance  by  the 
busband  of  certain  acts.  Mrs.  Sappington 
was  the  real  party  to  the  agreement,  and 
the  one  to  be  benefited  by  its  being  carried 
Into  effect,  and  her  husband,  although  he 
w^as  not  to  receive  any  direct  benefit  from 
the  agreement,  was  the  person  from  whom 
the  consideration  was  to  move.  If  there  Is 
B,  valid  consideration  for  the  promise,  it  mat- 
tery not  from  whom  it  moved.  The  prom- 
isee may  sustain  his  action*  though  a 
stranger  to  the  consideration.  Civ.  Code,  § 
.8664. 

Treating  the  petition  as  one  setting  up  an 
agreement  between  Mrs.  Bell  and  her  daugh- 
ter, did  it  set  forth  a  cause  of  action  as 
ugalDSt  the  objections  that  the  agreement  re- 
lied on  was  within  the  statute  of  frauds,  and 
that  there  was  no  consideration  moving  to 
Mrs.  Bell  to  support  the  alleged  promise  made 
by  her?  Performance  of  a  parol  contract  for 
the  sale  of  land  will  be  decreed  if  it  be  so  far 
executed  by  the  party  seeking  the  relief,  and 
at  the  instance  or  by  the  Inducements  of  the 
other  party,  that  if  the  contract  be  abandon- 
^  he  cannot  be  restored  to  his  former  posi- 
tion. Id.  §  4037.  As  a  general  rule,  equity 
will  not  decree  the  specific  performance  of  a 
voluntary  agreement  or  a  mere  gratuitous 
promise.  To  this  general  rule  there  is,  how- 
ever, an  exception.  If  possession  of  land  has 
been  given  under  such  an  agreement,  upon  a 
meritorious  consideration,  and  valuable  im- 
provements have  been  made  upon  the  faith 
of  the  agreement  a  court  of  equity  will  decree 
:a  specific  performance  of  the  agreement.  Id. 
I  4030.  In  the  case  of  Mims  v.  Loclcett.  33 
•6a.  9,  20,  Judge  Lyon  says:  ''It  has  been 
settled  that  when  a  parol  agreement  is  clearly 
proved,  In  consequence  of  which  one  of  the 
•parties  has  taken  possession  and  made  valua- 
ble Improvements,  such  agreement  shall  be 
carried  into  effect  We  see  no  material  differ- 
ence between  'a  sale  and  a  gift  because  it 
certainly  would  be  fraudulent  In  a  parent  to 
make  a  gift  which  he  knew  to  be  void,  and 
then  entice  his  child  into  a  great  expenditure 
of  labor,  of  which  he  meant  to  reap  the 
benefit  himself."  In  that  case  there  was  a 
parol  agreement  between  a  father  and  his 
son-in-law  that  the  former  would  give  to  the 
latter  certain  land  upon  his  moving  upon  the 
•same,  and  upon  the  faith  of  this  parol  prom- 
ise he  did  move  upon  the  land,  cleared  the 
same,  and  made  valuable  improvements.  It 
was  held  that  the  gift  was  good,  and  would 
be  enforced  in  equity;  that  the  taking  posses- 
sion and  making  valuable  Improvements  was 
such  a  part  performance  as  took  the  case  out 
of  the  statute  of  frauds.  See,  also,  Porter  v. 
Allen,  54  Ga.  623-  Hughes  v.  Hughes,  72  Ga. 
173;  Floyd  v.  Floyd,  97  Ga.  124.  24  S.  E.  461; 
Looney  v.  Watson,  97  Ga.  235,  22  S.  E.  935; 
Ogden  T.  Dodge  Co.,  9"^  Ga,  461,  25  S.  B.  321; 


Causey  v.  Causey,  lOG  Ga.  188,  193,  32  S.  E. 
138.  In  a  case  like  the  present  it  is  not  nec- 
essary that  there  should  be  any  valuable  con- 
sideration moving  to  the  person  undertaking 
to  convey  the  property,  for  the  reason  that  i^ 
the  transaction  be  treated  as  a  gift,  it  will  be 
upheld,  and  a  specific  performance  of  the  un- 
dertaking decreed,  where  the  parties  to  the 
transaction  are  parent  and  child;  the  under- 
taking of  the  parent  being  thus  supported  by 
the  meritorious  consideration  required  by  law. 
While  it  is  necessary,  in  order  to  authorize  a 
specific  performance,  that  the  donee  should  go 
into  possession  of  the  property,  and  make  val- 
uable improvements  thereon,  it  is  not  essen- 
tial to  the  right  of  the  donee  to  demand  per- 
formance that  the  improvements  should  be 
paid  for  by  him.  As  between  the  donor  and 
the  donee,  the  only  thing  necessary  to  be  de- 
termined, so  far  as  this  matter  is  concerned, 
is  whether  the  donee  has,  relying  upon  the 
gift,  made  improvements  which  were  valuable 
and  of  a  substantial  and  permanent  nature. 
E.specially  would  the  donee  not  be  deprived  of 
the  right  to  a  specific  performance  on  account 
of  not  having  himself  paid  for  the  improve- 
ments where  the  agreement  as  in  the  present 
case,  distinctly  provided  that  such  improve- 
ments should  be  paid  for  by  another  person. 
Under  the  facts  alleged,  Mrs.  Sappington  is 
entitled  to  a  decree  requiring  her  mother  to 
convey  to  her  the  land  in  controversy,  and  the 
court  did  not  err  in  overruling  the  demurrers. 
The  bill  of  exceptions  also  assigns  error  up- 
on the  granting  of  the  injunction.  As  the  pe- 
titioners were  in  possession  of  the  property, 
and  as  the  filing  and  diligent  prosecution  of 
this  suit  would  be  notice  to  all  persons  of 
their  rights  In  the  land,  an  injunction  to  re- 
strain the  defendant  from  selling  or  incum- 
bering the  land  was  not  absolutely  essential 
to  the  protection  of  their  interests  in  the  prop- 
erty. See  Edwards  v.  Banksmlth,  35  Ga. 
213;  Smith  v.  Malcolm,  48  Ga.  343;  Clay  v. 
Clay,  86  Ga.  359,  12  S.  E.  1064.  In  the  last 
two  cases  this  court  held  that  It  was  no  abuse 
of  discretion  to  refuse  to  grant  an  injunction 
restraining  the  defendant  from  selling  or  in- 
cumbering the  land,  for  the  reason  that  the 
plaintiff  was  amply  protected  under  the  doc- 
trine of  lis  pendens.  Where,  however,  the 
court  sees  proper  to  grant  the  injunction  re- 
straining the  defendant  from  doing  anything 
to  complicate  the  title  while  the  case  is  pend- 
ing, this  court  will  not  Interfere,  unless  In  an 
extreme  case,  with  his  discretion  in  so  doing. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 


PERRY  V.  STATE. 
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(Supreme  Court  of  Georgia.     Jan.  81,   1900.) 

CRIMINAL  LAW  —  OPINION  EVIDENCE  —  HOMT- 

CIDB— CIRCUMSTANTIAL  EVIDENCE 

—INSTRUCTIONS. 

1.  A  medical  expert,  after  describing  a  wound 
and  its  location,  and  giving  his  opinion  as  to 
the  character  of  the  weapon  by  which  it  was 
caused,  may  testis  to  the  opinion  that  the  blow 
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came  from  the  rear  of  the  iDJured  person. 
Any  witness,  after  examining  a  physical  instru- 
ment, may  testify  to  the  opinion  that  it  Is  a 
deadly  weapon. 

2.  it  is  competent,  In  a  trial  for  mnrder,  to 
prove  that  shortly  after  the  mortal  wound  was 
mflicted  the  accused  made  declarations  and 
did  acts  evidencing  malice  towards  the  Injured 
person,  or  indifference  to  his  fate. 

8.  The  law  of  circumstantial  evidence  is  not, 
without  qualification,  applicable  In  a  case  where 
the  state  proves  a  positive  confession  of  guilt. 

4.  It  is  not  erroneous  to  refuse  to  charge  re- 
quests which  are  inapplicable  to  the  issues  in- 
volved. An  inaccuracy  in  charging  which  could 
have  resulted  In  no  injury  to  the  losing  party 
is  not  cause  for  a  new  trial. 

5.  There  is,  in  a  trial  for  murder,  no  error  in 
rejecting  evidence  offered  mereljr  to  affect  the 
action  of  the  jury  on  the  question  of  punish- 
ment. 

6.  The  verdict  was  warranted^  and  the  record 
discloses  no  cause  for  a  new  tnal. 

Little,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilkes  county; 
^>.  Beese,  Judge. 

Pred  Perry  waa  convicted  of  murder,  and 
l^'ings  error.    Affirmed. 

H.  M.  Holden  and  A.  W.  Stephens,  for 
plilntifT  in  error.  R.  H.  Lewis,  SoL  Qen., 
Harrison  &  Bryan,  and  J.  M.  Terrell^  Atty. 
Grtn.,  for  the  State. 

LUMPKIN.  P.  J.  At  the  last  term  of  this 
court  the  cases  of  Will  Taylor  and  Fred 
I'erry,  who  had  been  jointly  tried  and  con- 
v'icted  of  the  murder  of  Jep  Dennard,  were 
here  on  separate  writs  of  error,  upon  each 
)f  which  the  judgment  below  was  reversed. 
See  108  6a.  384,  84  S.  E.  2.  At  the  next 
snsuing  term  of  the  trial  court  the  accused 
were  tried  separately.  Taylor  was  found 
guilty,  and,  under  the  recommendation  made 
by  the  Jury,  sentenced  to  imprisonment  in 
the  penitentiary  for  life.  This  ended  bla 
case.  Perry  was  convicted  without  recom- 
mendation, and  sentenced  to  be  hanged.  He 
made  a  motion  for  a  new  trial,  to  the  over- 
ruling of  which  he  excepted,  and  his  case  is 
again  before  lis.  The  evidence  warranted  a 
finding  of  the  following  facts:  Dennard,  the 
deceased,  in  the  capacity  of  "guard,"  had 
charge  of  a  number  of  persons  who  had  been 
convicted  of  misdemeanors  and  sentenced  to 
work  upon  a  chain  gang.  They  were  not, 
however,  employed,  as  they  ought  to  have 
been,  upon  public  works,  but,  under  Den- 
nard's  supervision,  labored  upon  a  private 
farm,  and  were  not  under  the  management 
or  control  of  the  county  authorities.  Taylor, 
Perry,  and  several  others  composed  the 
gang.  When  not  at  work  they  were  kept  in 
one  room  of  a  bouse,  the  only  remaining 
room  ot  which  was  occupied  by  Dennard. 
There  was  no  door  between  these  two  rooms. 
All  of  the  convicts  except  Taylor,  Perry,  and 
two  others  were  confined  to  a  large  chain. 
The  two  named  were  whispering  to  each 
other  most  of  the  afternoon  of  Sunday,  Janu- 
ary 8,  1899,  and  neither  of  them  conversed 
with  any  other  convict.  While,  under  the 
rules  promulgated  by  Dennard,  all  conversa- 


tions had  to  be  carried  on  in  a  low  voice, 
there  was  no  rule  requiring  the  convicts  i» 
talk  in  whispers.  The  whispering  between 
Taylor  and  Perry  waa  an  unusual  occurrence. 
Late  in  the  afternoon  mentioned,  Dennard, 
from  his  room,  directed  them  to  bring  to  him 
some  articles  which  he  needed.  They  went  in- 
to Dennard's  room,  and  remained  there  one  or 
two  minutes.  There  was  a  scuffle  In  the 
room,  and  a  noise  as  if  something  had  fallen. 
While  these  men  were  in  Dennard's  room,  he 
received  upon  the  head  a  mortal  wound,  from 
which  he  soon  became  unconscious,  and  as 
a  result  of  which  be  died  the  next  day.  The 
wound  waa  Inflicted  with  a  stick  of  wjood, 
which  was  a  weapon  likely  to  produce 
death.  The  indications  were  that  the  blow 
came  from  Dennard's  rear.  Immediately  af- 
ter he  was  struck,  Taylor  and  Perry  return- 
ed to  the  room  of  the  convicts,  the  former 
in  advance,  having  in  his  possession  Den- 
nard's gun,  pistol,  and  watch,  and  Perry  fol- 
lowing closely  vrith  an  ax  in  his  hand. 
Neither  said  anjrthlng  as  to  what  had  hap- 
pened to  Dennard  until  Perry,  upon  being 
asked  the  direct  question,  "Where  waa  he 
sitting  at  when  you  all  hit  him?"  replied. 
"He  was  sitting  by  the  fire  when  us  hit  him." 
Taylor  took  the  ax  from  Perry,  and  with  it 
broke  the  lock  on  the  large  chain,  thus  re- 
leasing from  it  all  the  convicts  whose  shac- 
kles were  thereto  attached.  They  all  went 
out  of  doors.  Dennard,  who  was  standing 
near  the  house,  asked,  "What's  the  matter 
here?"  and  spoke  no  more,  being  in  a  dazed 
and  helpless  condition.  Beferring  to  him. 
Perry  said:  "Put  him  in  there  [meaning  in 
the  house],  God  damn  him!  and  let's  go." 
He  and  Taylor  then  placed  Dennard  In  the 
house,  and  fastened  the  door  so  that  it  could 
not  be  opened  from  the  inside.  All  the  con- 
victs then  fled  from  the  place.  Perry  taking 
with  him  Dennard's  gun.  About  two  hours 
later,  from  a  place  of  concealment  by  the 
roadside,  they  saw  a  physician  who  was  going 
to  Dennard's  relief.  Perry  proposed  to  kill 
the  doctor,  and,  when  one  of  his  companions 
remonstrated,  threatened  to  kill  the  latter. 

To  the  foregoing,  which  is  a  condensed  but 
accurate  statement  of  wnat  the  jury  could 
legitimately  conclude  took  place  on  the  day 
of  the  tragedy,  it  is  proper  to  add  what  fol- 
lows: Perry,  after  his  arrest,  admitted  that 
he  was  in  Dennard's  room  when  the  fatal 
blow  waa  inflicted,  and,  without  charging 
the  crime  upon  Taylor  or  confessing  or  deny- 
ing his  own  guilt,  simply  said  he  did  not 
know  who  struck  the  blow.  In  his  state- 
ment to  the  jury  he  denied  being  in  Dennard'a 
room  at  the  time  the  crime  was  committed, 
and  protested  that  he  had  nothing  whatever 
to  do  with  the  homicide.  He  also  stated  that, 
a  few  days  before  the  day  of  the  crime, 
Dennard  had  given  him  a  severe  flagging, 
and  on  that  day  had  not  allowed  the  con- 
victs enough  to  eat.  Taylor,  who  had  al- 
ready been  convicted  and  sentenced  as  above 
stated,  was  sworn  as  a  witness  for  Perry, 
and    testified    positively    that    he    (Taylor^ 
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slrack  tbe  blow  which  killed  Dennard,  be- 
cauae  Dennard  threatened  to  whip  him  and 
was  about  to  do  so;  that  Perry  was  not 
present  at  the  time,  and  had  nothing  what- 
ever to  do  with  it;  and,  further,  that  there 
was  no  conspiracy  or  understanding  of  any 
kind  between  Perry  and  himself  to  kill  or 
harm  Dennard.  He  explained  the  ^'whisper- 
log"  by  stating  that  it  related  to  another 
matter,  the  particulars  of  which  he  under- 
took to  relate.  There  was  absolutely  noth- 
ing in  Taylor*8  testimony  to  the  effect  that 
he  struck  Dennard  in  order  to  escape  from 
custody.  Indeed,  there  was  not  a  syllable  of 
evidence  that  the  blow  was  struck  for  any 
such  purpose.  On  the  contrary,  Taylor  testi- 
fied positively  and  unequivocally  that  the 
crime  would  not  have  been  committed  if  Den- 
nard had  not  tried  to  whip  him,  and  gave 
no  other  reason  for  striking  Dennard.  He 
used  the  expression,  "I  struck  through  fear," 
manifestly  meaning  the  fear  of  a  beating. 
He  did  testify  he  had  been  told  that  it  was 
an  unlawful  chain  gang,  but  said  nothing  in 
this  connection  about  escaping  therefrom. 
He  mentioned  the  character  of  the  chain 
gang  merely  as  a  Justification  for  freeing  the 
other  convicts  after  he  had  struck  Dennard, 
and  gave  as  an  additional  reason  for  setting 
them  at  liberty  that  he  thought  his  chances 
for  avoiding  capture  would  be  better  if  many 
cMivicts  were  at  large  at  the  same  time.  For 
the  purpose  of  Impeaching  Taylor,  the  state 
proved  that  after  his  arrest  he  repeatedly 
stated  that  Perry  struck  the  fatal  blow,  and 
also  that  he  (Taylor)  did  not  know  who  struck 
it  We  will  now  consider  the  groxmds  of  the 
motion  for  a  new  trial: 

1.  It  is  alleged  that  the  court  erred  in  al- 
lowing the  physician  to  testify  that  in  his 
opinion  the  mortal  blow  was  inflicted  from 
Dennard's  rear,  and  in  allowing  another  wit- 
ness to  testify  that  the  stick  of  wood  with 
which  the  blow  was  struck  was  a  weapon 
likely  to  produce  death.  There  was  no  error 
in  admitting  any  of  this  testimony.  The  phy- 
sician was  not  only  an  expert,  but  based 
his  opinion  upon  the  facts  which  he  stated; 
and  certainly  any  witness,  after  describing 
an  instrument,  may  express  under  oath  the 
opinion  that  it  is  capable  of  causing  death. 

2.  Error  is  alleged  in  admitting  the  testi- 
mony relating  to  Perry's  proposition  to  kill 
the  doctor,  and  his  threat  to  kill  the  person 
who  protested  against  his  so  doing.  This  tes- 
timony was  admissible.  It  tended  to  show 
declarations  and  conduct  on  Perry's  part  evi- 
dencing malice  against  Dennard,  or  indiCFer- 
ence  to  his  fate.  Such  declarations  and  con- 
duct are  in  the  nature  of  incriminating  ad- 
missions of  the  existence  of  malice. 

3.  The  court  was  requested  to  charge  upon 
the  law  of  circumstantial  evidence,  the  re- 
quest b^ng  evidently  based  upon  the  theory 
that  there  was  no  direct  evidence  of  Perry's 
guilt  We  cannot  say  the  request  was  im- 
properly refused,  for  there  was  evidence  of  a 
confession  that  Perry  actually  participated 
In  the  killing,  and  such  evidence  is  not  cir- 


cumstantial, but  direct    Eberhart  v.  State, 
47  Ga.  599. 

4.  Several  requests  to  charge  were  present- 
ed to  the  judge,  with  the  object  of  having  the 
Jury  instructed  that  if  Perry  conspired  with 
Taylor  merely  to  commit  an  assault  and  bat- 
tery upon  Dennard  for  the  purpose  of  effect- 
ing an  escape,  he  would  not  be  chargeable 
with  the  homicide,  or  that  even  if  Perry  en- 
tered into  a  conspiracy  to  kill  Dennard,  or 
himself  IdUed  Dennard,  for  the  purpose  of  es- 
caping from  the  chain  gang,  it  being  an  un- 
lawful one,  he  would  be  guilty  of  manslaugh- 
ter only.  Error  is  assigned  upon  the  refusal 
of  the  court  to  give  these  requests  to  the 
jury,  and  also  upon  a  charge  that  "where 
men  combine  to  do  an  unlawful  act,  and 
one  goes  a  step  beyond  the  rest  and  does 
acts  which  they  did  not  perform,  each  and 
all  are  responsible  for  the  act"  There  was 
no  evidence  tending  to  show  a  conspiracy 
merely  to  beat  or  disable  Dennard.  If  there 
was  any  conspiracy  at  all,  it  was  murder- 
ous in  its  character,  and  there  was  not  a 
particle  of  evidence  that  the  attack  upon  him 
was  made  with  a  view  to  escaping  from  the 
chain  gang.  Perry  did  not,  in  his  defense, 
set  up  either  that  he  co-operated  with  Taylor 
in  a  design  to  merely  commit  an  assault  and 
battery  on  Dennard,  or  that  his  object,  what- 
ever may  have  been  the  nature  of  the  assault, 
was  simply  to  effect  an  escape.  The  sole 
theory  of  his  defense  was  that  he  was  ab- 
solutely guiltless  of  any  participation  what- 
ever in  the  attack  upon  Dennard.  He,  there- 
fore, has  no  just  cause  of  complaint  of  the 
court's  refusal  to  charge  as  requested.  The 
requests  were  not  pertinent  to  the  issues  ac- 
tually involved,  and,  even  if  the  charge  ex- 
cepted to  was  not  technically  accurate,  it 
could  not,  under  the  circumstances,  have  been 
injurious  to  Perry.  There  was  no  contention 
on  his  part  that  he  and  Taylor  conspired  to 
do  one  act  and  that  the  latter  did  an  act 
more  criminal,  in  the  design  of  which  he 
(Perry)  did  not  participate.  So  far  as  the 
requests  related  to  the  unlawful  character 
of  the  chain  gang,  it  is  to  be  noted  that  no 
assault  of  any  kind  upon  Dennard  was  in 
the  least  degree  essential  to  an  escape  by 
either  Taylor  or  Perry  from  the  chain  gang. 
They  had  absolute  control  of  their  own  move- 
ments, and  had  only  to  leave  whenever  they 
chose  to  do  so.  In  view  of  the  undisputed 
facts,  the  theory  of  assaulting  or  killing  Den- 
nard in  order  to  escape  has  no  foundation 
whatever,  and  it  follows  that  the  question  of 
the  lawfulness  or  the  unlawfulness  of  the 
chain  gang  is,  in  the  case  as  now  presented, 
an  entirely  immaterial  issue. 

5.  The  Jury  trying  Perry  knew  that  Tay- 
lor had  been  convicted.  He  so  testified. 
Counsel  for  Perry  tendered  in  evidence  the 
verdict  against  Taylor,  for  the  purpose  of 
showing  that  he  had  been  recommended  to 
mercy.  The  court  declined  to  allow  this. 
It  is  alleged  that  this  was  error,  for  the 
reason  that  if  the  Jury  had  been  informed 
that  Taylor  had  escaped  the  death  penalty, 
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they  might  have  recommended  Perry  to 
mercy.  In  other  words,  a  new  trial  is  asked 
because  of  the  exclusion  of  evidence  which 
might  have  affected  the  punishment  of  the 
plaintiff  in  error.  "If  the  courts  ever  be- 
gin to  grant  new  trials  solely  with  refer- 
ence to  the  question  of  changing  penalties, 
they  will  embark  upon  a  wide  ocean  of  un- 
certainty. What  evidence,  other  than  such 
as  would  be  pertinent  to  the  question  of 
guilty  or  not  guilty,  would  be  appropriate? 
An  answer  to  this  inquiry  is  suggestive  of 
endless  irrelevancy."  Thus  we  dealt  with 
this  question  in  the  case  of  another  Perry  v. 
State.  See  102  Ga.  870,  30  S.  E.  903.  Even  If 
we  entertained  a  different  view  of  it,  we  do 
not  see  how  the  course  pursued  by  one  jury, 
with  reference  to  punishment,  on  the  trial 
of  one  man,  could  aid  another  Jury,  trying 
another  man.  In  fixing  his  penalty.  The  evi- 
dence, though  relating  to  the  same  transac- 
tion, could  not  possibly  be  the  same  on  both 
trials,  and  therefore  what  the  first  Jury  did 
could  afford  no  lawful  guide  or  criterion  to 
the  other;  and,  besides,  each  Jury  had  to 
act  on  its  own  responsibility. 

6.  Complaint  is  made  that  the  verdict  is 
contrary  to  the  evidence.  We  cannot  sus- 
tain this  contention.  We  do  not,  of  course, 
mean  to  say  that  the  evidence  demanded 
a  finding  of  the  particular  facts  which  we 
said  above  was  warranted.  It  is  obvious 
from  the  foregoing  preliminary  statement, 
as  a  whole,  that  the  jury  might  have  made 
a  very  different  finding;  but,  in  dealing 
with  the  question  whether  or  not  there  is 
sufficient  evidence  to  support  a  verdict,  we 
are  constrained  to  treat  as  duly  established 
all  such  facts  as  are  warranted  by  testi- 
mony, and  to  give  the  prevailing  side  the 
benefit  of  every  inference  favorable  to  it 
which  is  fairly  and  legitimately  deducible 
from  those  facts.  Following  this  course, 
which  is  the  only  one  we  can  properly  pur- 
sue, we  cannot  say  the  evidence  was  insuf- 
ficient to  satisfy  the  jury,  to  the  exclusion 
of  all  reasonable  doubt,  that  Perry  was 
guilty.  Thus  viewing  the  case,  there  was 
mysterious  and  unusual  whispering  between 
him  and  Taylor.  At  the  first  opportunity 
thereafter,  they  went  into  Dennard's  room. 
Almost  immediately  he  received  a  mortal 
blow  from  the  rear.  They  came  out  of  his 
room  at  about  the  same  moment.  Perry 
made  no  protestation  that  he  was  Innocent 
of  the  terrible  deed,  which  would  have  been 
most  natural,  had  he  been  guiltless  of  Den- 
nard's blood.  On  the  contrary,  he  volun- 
tarily said,  "Us  hit  him."  This  was  a  di- 
rect confession  of  guilt  He  cursed  the 
helpless  man,  assisted  in  fastening  him  up 
In  the  house,  and  remorselessly  left  him  to 
his  fate.  He  carried  away  Dennard*s  gun, 
proposed  to  kill  with  it  a  physician  who 
was  going  to  his  relief,  and  threatened  to 
kill  a  fellow  convict  who  protested  against 
the  murder  of  the  doctor.  Later,  Perry  ad- 
mitted being  present  when  the  wound  was 
given,  and  did  not  even  then  claim  to  be 


innocent,  but  merely  professed  Ignorance  of 
who  the  murderer  was,— ignorance  which 
could  not  have  been  real,  if  what  he  admit- 
ted w^as  true.  In  his  statement  at  his  trial 
he  disclosed  reasons  for  entertaining  malice 
against  Dennard,  vis.  that  the  latter  had 
flogged  him  and  refused  to  give  him  enoagh 
food.  It  was,  under  all  the  circumstances, 
certainly  remarkable  that  Taylor  should,  un* 
der  oath,  take  all  the  blame  upon  himself;, 
jind,  if  the  Jury  had  believed  his  testimony,, 
they  would  surely  have  acquitted  Perry. 
But  they  did  not  believe  Taylor,  and  with 
good  reason;  for  he  was  involved  in  such 
serious  self-contradictions  that  no  man  could 
help  feeling  he  was  totally  unworthy  or 
credit.  Our  remark  when  this  case  was 
here  before,  that  the  evidence  against  Perry 
"was  exceedingly  weak  and  unsatisfactory. '• 
would  not  apply  to  the  present  record.  The 
state's  case  is  much  stronger  than  it  was 
then.  The  charge  of  the  court  was  full  and 
very  fair  to  the  accused.  As  a  whole.  It 
was  an  admirable  presentation  of  the  law^ 
applicable  to  the  Issues  upon  which  the  Jury 
were  to  pass.  After  a  patient  and  careful 
examination  and  study  of  the  record,  we 
find  no  reason  which  would  justify  us  In 
holding  that  Perry's  last  conviction  was  un- 
lawful. It  does  seem  anomalous  that  he^ 
should  suffer  the  death  penalty,  while  Tay- 
lor, confessedly  guilty  and  swearing  to  Per- 
ry's innocence,  escapes  with  life  Imprison- 
ment; but  for  this  condition  of  things  no^ 
responsibility  rests  upon  us.  or  his  honor  of 
the  trial  court.  Judgment  affirmed.  All  the 
Justices  concurring,  except  LITTLE,  J.,  dis- 
senting. 

LITTLB.  J.  (dissenting).  I  base  my  dis- 
sent from  the  ruling  of  the  majority  in  this 
case  on  the  two  grounds  that  the  evidence 
does  not  sustain  the  verdict  which  was  ren- 
dered, and  that  the  court  erred  in  admit- 
ting the  evidence  of  Dr.  Quinn,  who  testi- 
fied, "I  think  Mr.  Dennard  [the  deceased] 
must  have  been  sitting,  and  his  assailant 
must  have  made  the  attack  from  behind.'* 
There  has  been  no  attempt  to  reproduce 
the  evidence.  It  is  voluminous,  and  I  shall 
not  give  any  part  of  it  in  detail.  It  is  suf- 
ficient to  say  that  there  was  no  eyewitness 
to  the  homicide;  that  no  one  saw  the  ac- 
cused enter  the  room  where  Dennard  was 
slain;  he  says  he  was  not  there.  Taylor, 
who  had  been  previously  convicted  of  the 
homicide,  admitted  that  he  alone  killed  Den- 
nard, and  swore  on  the  trial  that  Perry  was 
not  in  the  room  at  the  time  he  struck  the 
blow  that  caused  the  death  of  Dennard. 
Circumstances  strongly  corroborated  this  evi- 
dence. Immediately  after  Dennard  had 
been  stricken,  Taylor  entered  the  room  where 
the  other  prisoners  were  confined,  having 
in  his  possession  a  gun,  pistol,  and  watch 
belonging  to  Dennard,  all  of  which  were 
in  the  room  where  the  blow  was  stricken. 
It  is  true  that  Taylor  was  followed  into 
that  room  by  Perry,  who  had  an  ax  in  his. 
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hand.  It  was  not  shown  that  the  ax  was  in 
the  room  where  the  homicide  was  commit- 
ted, but  most  likely  it  was  in  the  yard, 
where  Taylor  says  Perry  was  at  the  time 
Taylor  says  he  struck  Dennard.  Evidence 
of  a  conspiracy  between  the  two  to  kill  Den- 
nard, in  view  of  the  conviction  of  the  plain- 
tiff in  error,  I  must  characterize  as  being 
to  me  painfully  absent  In  my  opinion,  it 
must  rest  alone  on  the  fact  that  he  had  an 
az  in  his  hand  after  Dennard  had  been 
stricken,  and  when  he  entered  the  room 
where  the  other  prisoners  were  confined. 
For  aught  that  appears,  we  are  not  author^ 
Ized  to  conclude  that  be  had  it  at  the  time 
of  the  homicide.  As  a  matter  of  fact  there 
was  but  one  blow  Inflicted  on  Dennard,  and 
that  was  not  with  an  ax.  He  was,  accord- 
ing to  his  own  statement  and  the  evidence 
of  Taylor,  out  in  the  yard  when  Dennard 
was  killed;  having,  as  they  say,  asked  and 
received  permission  of  Dennard  to  go  into 
the  yard  previously  to  the  difficulty.  That 
he  had  an  az  in  his  hand  when  he  followed 
Taylor  into  the  room  where  the  prisoners 
were  confined  was  certainly  a  circumstance 
to  create  suspicion,— would  very  strongly  do 
so  if  it  had  not  been  shown  to  what  use 
the  ax  was  put  After  Perry  entered  the 
room  with  the  az,  Taylor  took  it  from  him 
and  broke  the  lock  on  the  large  chain  to 
which  they  were  confined,  thus  freeing  all 
the  prisoners.  Was  it  likely,  if  Taylor  and 
Perry  had  conspired  to  kill  Dennard,  that 
they  would  not  have  acted  together  in  over- 
powering him?  What  might  have  been  a 
dangerous  act  to  one  alone  would  have  been 
reasonably  safe  for  two.  Again,  is  it  rea- 
sonable to  believe,  if  Taylor  and  Perry  were 
together  in  the  room  when  Dennard  was 
slain,  and  his  gun,  his  pistol,  and  his  watch 
taken,  that  Perry  would  not  have  gotten 
one  of  the  articles?  Yet  Taylor  came  out 
with  all  of  them.  These  facts  add  consider- 
able weight  to  the  positive  evidence  of  Tay- 
lor that  Perry  was  not  in  the  room,  and  bad 
nothing  to  do  with  the  homicide.  Very 
much  of  the  testimony  was  derived  from 
persons  confined  on  the  chain  gang  at  the 
time.  None  of  them,  however,  went  to  the 
eztent  of  testifying  to  any  facts  which  would 
of  themselves  authorize  a  conviction.  If  the 
evidence  of  Taylor  that  Perry  had  nothing 
to  do  with  the  homicide  and  was  not  in 
the  room  at  the  time  it  was  committed  is 
to  be  doubted,  when  all  of  this  testimony 
went  dlrectiy  against  his  own  interest,  be- 
cause he  was  a  negro  convict,  why  should 
credence  be  given  to  the  testimony  of  other 
negro  prisoners,  serving  their  country  in  a 
like  capacity? 

I  do  not  think  that  the  evidence  of  Dr. 
Quinn,  who  testified,  over  the  objection  of 
plaintiff's  counsel,  that  "I  think  Mr.  Dennard 
must  have  been  sitting,  and  his  assailant 
must  have  made  Uie  attack  from  behind," 
should  have  been  admitted.  It  is  said  by 
Mr.  Justice  LUMPKIN,  in  the  foregoing 
opinion  of  the  majority,  that  the  physician 
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was  not  only  an  ezpert,  but  based  his  opin- 
ion upon  the  facts  which  he  stated.  In  my 
Judgment,  one  sensible,  observant  man,  who 
is  not  a  physician,  could  have  Just  as  readily 
known  that  Dennard  was  sitting,  and  that  he 
was  struck  from  behind,  as  another  such, 
who  was  a  physician;  and  yet  I  do  not  think 
it  can  be  doubted  that  neither  one  of  them 
would, know  much  about  it  This  character 
of  evidence  does  not  come  within  the  do- 
main of  ezpert  evidence.  Because  a  man 
happens  to  be  a  physician,  he  is  not  thereby 
invested  with  any  special  power  to  know 
accurately  what  was  the  position  of  the  par- 
ties when  a  homicide  was  committed,  not 
within  his  presence.  Of  course,  if  Dr.  Quinn 
did  give  the  facts  upon  which  his  opinion 
was  based,  his  evidence  was  admissible,  and 
so  would  have  been  the  evidence  of  a  lay- 
man. But  I  do  not  think  he  did.  Dr.  Quinn 
testified  that:  He  was  called  to  see  Dennard 
about  18  hours  before  bis  death.  He  was 
perfectly  unconscious,  in  a  profound  stupor, 
caused  from  a  blow  inflicted  upon  his  head, 
causing  a  fracture,  or,  rather,  several  frac- 
tures. The  doctor  thought  the  weapon  with 
which  the  blow  was  inflicted  must  have  been 
about  three  inches  in  diameter,— a  round  in- 
strument There  was  a  central  fracture,  and 
then  a  surrounding  fracture,  and  the  instru- 
ment must  have  had  a  knot  on  it  and  the 
central  fracture  must  have  been  produced  by 
that  knot.  He  thought  It  was  a  piece  of  wood. 
Adjoining  that  was  another  fracture  of  less 
degree,  and  the  diameter  of  the  fracture  was 
about  three  inches  wide  and  about  three  and 
a  half  Inches  long.  The  fracture  was  on  the 
right  side  of  the  head.  It  produced  paraly- 
sis of  the  left  side,— the  opposite  side,— and 
unconsciousness.  The  flow  of  blood  was 
caused  from  a  rupture  of  some  of  the  cere- 
bral vessels.  The  direction  of  the  wound 
was  about  on  a  level.  *'l  think  Mr.  Dennard 
must  have  been  sitting,  and  his  assailant 
must  have  made  the  attack  from  behind.  I 
think  the  wound  was  nearly  on  a  level.  I 
mean,  it  was  straight  across  the  head  above 
the  ear.  I  think  the  wound  was  about  on  a 
level  with  the  pinnacle  of  the  ear,  but  poste- 
rior some  two  inches,  perhaps.  I  mean  the 
wound  was  about  two  inches  in  rear  of  the 
ear,  nearly  on  a  leveL"  While  I  have  not 
attempted  to  give  all  of  the  further  descrip- 
tion of  the  wound,  made  by  Dr.  Quinn,  the 
above  is  what  precedes  the  testimony  which 
was  objected  to;  and  to  me  it  appears  that 
this  testimony  was  admitted  as  ezpert  evi- 
dence, because  the  description  given  of  the 
wound,  preceding  the  testimony  to  which  ob- 
jection was  made,  would  not  of  itself  seem 
to  afford  any  reason  for  the  opinion  that  the 
person  who  was  stricken  was  sitting  at  the 
time,  and  that  the  person  who  inflicted  the 
blow  was  in  his  rear.  But  aside  from  this, 
the  admission  of  the  testimony  did  not  seem 
to  have  been  based  so  much  on  the  reasons 
given  for  the  opinion,  as  that  it  came  from 
an  ezpert  The  evidence  was  very  harmful 
to  the  plaintiff  in  error,  if  the  Jury  believed 
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that  there  was  a  ooiuviracy  between  Taylor 
and  himaelf  to  kill  DennarcL  As  I  do  not 
think  that  the  evidence  can  be  bronght  In 
the  dass  of  expert  testimony,  I  think  it 
should  not  have  been  admitted,  unless  some 
(ilstiuct  reason  had  been  given  for  the  opin- 
ion. For  the  reasons  above  stated,  I  have 
been  unable  to  concur  in  the  opinion  of  the 
majority  of  my  Brethren.  I  think  a  new 
trial  should  have  been  granted. 


an  Oa.  4S9) 

(XX)LBT  V.  ABBEY. 

(Supreme  Court  of  Georgia.     July  14,  1900.) 

ATTACHMENT-TRAVERSB-PRAUDULENT     CON- 

•  VBYANCBS— EVIDENCE— INSTRUCTIONS. 

1.  There  was  no  error  in  ruling  that  a  de- 
nial of  the  truth  of  the  ground  of  the  attach- 
ment, made  in  a  petition  to  remove  the  attach- 
ment, was  a  traverse  of  such  ground,  in  con- 
templatioD  of  law. 

2.  A  conveyance  of  property  by  an  insolvent 
mother  to  her  daughter  and  the  husband  of 
the  latter  is  not  necessarily  fraudulent,  and 
when  the  jury  was  authorized,  under  the  evi* 
dence,  to  find  that  such  conveyance  was  made 
in  good  faith  and  for  a  proper  and  legal  con- 
sideration, the  verdict,  in  the  absence  of  any 
error  of  law  on  the  part  of  the  judge,  ought 
not  to  be  set  aside. 

3.  There  was  no  error  in  the  charge. 

4.  The  evidence  sought  to  be  introduced  was 
not  material  in  this  case,  and  there  was  no  er- 
ror in  excluding  it 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  L.  Cooley  against  F.  D.  Ab- 
bey. Judgment  for  defendant  and  plaintiff 
brings  error.    Affirmed. 

G.  D.  Maddox,  for  plaintiff  in  error.  C.  J. 
Simmons,  for  defendant  (n  error. 

LITTLE,  J.  Mrs.  Cooley  filed  a  petition, 
and  presented  the  same  to  the  Judge  of  the 
superior  court  of  the  Atlanta  circuit,  in 
which  she  alleged  that  Mrs.  Abbey  had 
made  a  fraudulent  sale  of  all  of  her  prop- 
erty, and  prayed  that  an  attachment  should 
issue  under  the  provisions  of  our  Code.  Aft- 
er considering  the  same,  the  attachment  was 
ordered  to  issue,  and  was  levied  on  certain 
furniture  and  household  goods,  as  the  prop- 
erty of  the  defendant  in  attachment  Sub- 
sequently Mrs.  Abbey,  under  the  provisions 
of  the  Code  regulating  attachments  of  this 
character,  filed  a  petition  praying  that  the 
levy  of  the  attachment  so  issued  should  be 
removed.  On  a  hearing,  the  prayers  of  this 
last  petition  were  denied.  No  further  steps 
were  taken  until  the  case  was  called  for  trial 
in  the  superior  court.  It  was  then  insisted 
on  the  part  of  Mrs.  Abbey  that  'the  petition 
for  removal  which  had  been  filed  was  a  trav- 
erse of  the  grounds  of  the  attachment,  and 
raised  an  Issue  as  to  the  truth  of  the 
grounds  therein  stated.  The  court  so  ruled, 
and  refused  a  motion,  which  had  been  filed, 
to  dissolve  the  attachment  The  plaintiff 
tlien  excepted  pendente  lite.  Treating  the 
petition  as  a  traverse  of  the  ground  of  the 


attachment,  the  case  proceeded  to  trial,  and 
resulted  In  a  finding  by  the  Jury  in  favor 
of  the  defendant  on  the  issue  made  by  the 
traverse.  A  motion  for  a  new  trial  was 
made,  which  was  denied,  and  the  plaintiff 
excepted. 

1.  The  first  question  which  arises  is 
whether  the  petition  for  removal  of  the  at- 
tachment was  properly  treated  as  a  trav- 
erse of  the  grounds  of  the  attachment  By 
section  4543  of  tiie  Civil  Code  it  is  provided 
that  whenever  a  debtor  shall  sell  or  con- 
vey or  conceal  his  property  liable  for  the 
payment  of  his  debts,  for  the  purpose  of 
avoiding  the  same,  or  threaten  or  prepare 
to  do  so,  his  creditor  may  petition  the  Judge 
of  the  superior  court,  distinctiy  atatlng  his 
grounds  of  complaint,  and  pray  for  an  at- 
tachment against  tiie  property  of  the  debtor, 
supporting  his  petition  by  aflSdavit  or  tes- 
timony. If  he  can  control  the  same.  By 
a  subsequent  section  <4645)  it  Is  provided 
that  on  this  petition  the  Judge  may  grant 
an  attachment,  which  shall  be  executed  un- 
der existing  laws,  and  subject  to  existing 
laws  as  to  traverse  and  other  modes  of  de- 
fense. Under  the  provisions  of  tills  section, 
the  Judge  may  also,  if  he  deems  it  proper, 
before  granting  an  attachment,  appoint  a 
day,  and  hear  both  parties  as  to  the  propri- 
ety of  granting  the  attachment  and  may 
then  grant  or  refuse  It  It  is  provided,  also, 
in  section  4546,  that  the  party  whose  prop- 
erty has  been  attached  without  a  hearing. 
if  he  desires  to  do  so.  may  apply  to  the 
Judge,  setting  out  his  grounds  of  defense, 
and  show  why  the  attachment  should  not 
have  been  issued  or  should  be  removed. 
Having  heard  the  same,  the- judge  may  then, 
upon  a  review  of  the  law  and  facts,  make 
such  order  in  the  premises  as  is  consistent 
with  justice,  and  either  totally  or  partially 
remove  the  attachment,  or  refuse  to  do  so. 
It  is  further  provided  that,  when  such  at- 
tachments are  issued  and  served,  they  shall 
be  returned  and  disposed  of  as  attachments 
are  now  returned  and  disposed  of,  and  be 
subject  to  the  same  defenses.  Civ.  Code.  | 
4M7.  To  the  decision  granting  or  refusing 
the  attachment  a  writ  of  error  lies  to  this 
court  Id,  «  4548.  It  is  provided  by  seetion 
4558  of  the  Civil  Code,  under  the  title  of 
^'Pleading  and  Defenses  In  Attachment** 
that  the  defendant  may  appear  by  himself 
or  attorney  at  law,  and  make  a  defense,  at 
any  time  before  final  Judgment  is  rendered 
against  him;  and  by  section  450D  it  is  pro- 
vided that  in  all  cases  of  attachment  the 
defendant  may  traverse  the  truth  of  the 
affidavit  In  relation  to  the  ground  upon 
which  the  attachment  issued,  at  the  return 
of  the  attachment  and  issue  formed  on  such 
traverse  shall  be  tried  by  a  Jury  at  the  first 
term,  unless  for  good  cause.  The  attach- 
ment which  was  issued  in  the  case  at  bar 
under  the  order  of  the  Judge  of  the  supe- 
rior court  was  dated  September  29, 1897.  and 
was  returnable  to  the  March  term,  188KS,  of 
tiie  superior  court  of  Fulton  county.    The 
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petition  to  remove  the  attachment  was  filed 
In  the  office  of  the  clerk  of  the  superior 
court  of  Fulton  county  on  the  25th  of  Octo* 
ber,  1897.  This  petition  to  remove  In  terms 
denied  all  the  material  allegations  of  the 
petition  for  attachment;  that  Is  to  say,  it 
expressly  denied  the  truth  of  the  ground 
upon  which  it  was  sought  to  have  the  at- 
tachment issue.  The  prayer  to  remove  tho 
attachment  was  refused  at  a  hearing  prior 
to  the  March  term  of  the  court  It  never- 
theless became  a  part  of  the  record  in  the 
case,  and,  besides  expressly  denying  that  the 
ground  of  the  attachment  was  true,  this 
petition  closed  with  a  prayer  that  it  should 
be  used  and  considered  as  a  traverse  of  the 
ground  of  the  attachment  While  it  is  ad- 
mitted that  the  defendant  might  traverse 
the  truth  of  the  plalntiCF^s  affidavit  on  which 
the  attachment  Issued,  it  is  contended  that 
such  traverse  must  be  separately  made  and 
filed  at  the  term  to  which  the  attachment 
is  made  returnable,  and  it  seems  to  us  that 
this  Is  very  much  the  better  mode  of  prac- 
tice, and  that  the  contemplation  of  the  stat- 
ute in  relation  to  filing  a  traverse  is  that 
there  shall  be  a  separate  denial  of  the  truth 
of  the  affidavit  on  which  an  attachment  is 
issued,  filed  at  the  return  term;  but,  never- 
theless, the  object  of  the  statute  is  to  give 
to  a  defendant  the  right  of  having  an  at- 
tachment which  has  issued  against  him  dis- 
missed if  the  grounds  upon  which  it  is- 
sued are  not  true  In  fact  and  we  do  not 
see,  in  this  case,  how  any  damage  accrued 
to  the  plaintifT  because  of  the  fact  that  a 
traverse  was  filed  in  advance  of  the  term 
to  which  the  attachment  was  made  return- 
able. It  is  true  that  the  petition  for  re- 
moval is  lengthy,  and  contains  a  great  many 
allegations  not  necessary.  In  good  pleading, 
to  have  been  made,  and  contains  very  much 
more  than  a  mere  traverse;  but  it  contains, 
nevertheless,  a  distinct  denial  of  the  truth 
of  the  grounds  on  which  the  attachment  is- 
sued. It  is  true  also  that  when  the  case 
was  called  this  denial  was  a  part  of  the 
pleadings  in  the  case,  as  they  then  stood, 
and  there  was  then  a  distinct  prayer  in  the 
pleadings  that  the  denial  in  the  petition  to 
remove  the  attachment  be  considered  a  trav- 
erse of  the  truth  of  the  ground  of  the  at- 
tachment So  that  the  ground  was  denied 
specifically,  and  such  denial  was  filed  be- 
fore the  case  was  called.  While,  as  we  have 
stated,  the  better  practice  is  to  file  a  sepa- 
rate traverse,  yet  we  are  confident  that  con- 
sidering the  object  of  the  statute,  the  de- 
nial of  the  petition  for  removal  was  suffi- 
cient to  cause  an  issue  as  to  the  truth  of 
the  grounds  to  be  made  and  tried. 

2.  It.  is  contended  that  the  verdict  of  the 
jury  was  contrary  to  law  and  to  the  evidence 
in  the  case.  We  do  not  thlnlc  so.  On  the 
contrary,  we  axe  of  the  opinion  that  the  ver- 
dicts of  the  Jury  was  fully  authorized  by  the 
evlde9oe.  It  is  true  that  fraud  was  charged, 
and  it  is  also  true  that  by  the  conveyance 
which  was  attacked  for  fraud  the  defendant 


sought  to  pass  title  of  the  property  to  het 
daughter  and  son-in-law.  Nevertheless,  it 
appears  to  liis  that  the  reason  for  the  con- 
veyance, as  well  as  the  consideration  moving 
the  defendants,  was  fully  and  satisfactorily 
explained,  and  under  the  evidence  the  Jury 
were  authorized  to  find  that  such  conveyance 
was  made  in  good  faith.  It  is  not  true,  as 
matter  of  law,  that  the  defendant  could  not 
In  good  faith  sell  and  convey  her  property 
to  her  married  daughter  and  her  husband. 
Such  conveyances  are  always  regarded  with 
suspicion,  but,  while  so  regarded,  they  will 
stand,  unless  shown  to  be  fraudulent;  and 
while,  in  determining  whether  the  convey- 
ance is  fraudulent  or  not,  slight  circumstan- 
ces may  have  weight,  yet  it  is  entirely  within 
the  province  of  the  Jury  to  determine  the  fact 
as  to  whether  the  fraud  existed.  The  evi- 
dence warranted  them  in  finding  that  it  did 
not  in  the  present  case,  and  the  verdict  ought 
not  to  be  disturbed  unless  some  error  of  law 
was  committed  In  the  trial  of  the  case. 

8.  It  Is  complained  that  the  court  erred  in 
charging  the  Jury  as  follows:  "The  plead- 
ings of  tbe  parties  are  not  evidence,  but  are 
merely  their  written  contentions,  and  are  not 
to  be  taken  by  the  Jury  as  evidence  of  the 
facts  alleged  in  them."  This  charge,  ab- 
stractly considered.  Is  a  sound  legal  proposi- 
tion, and  is  totally  distinct  from  the  rule  of 
law  in  relation  to  admissions  in  Judiclo. 
Pleadings  are  the  mutual  altercations  be- 
tween the  parties.  The  plaintiff  sets  out  the 
facts  upon  which  he  relies  for  a  recovery. 
The  defendant  either  admits  or  denies  the 
several  alleged  facts,  or  sets  up  extraneous 
matter  as  a  bar  to  recovery.  It  is  a  legal 
truism  that  these  pleadings  are  not  evidence, 
and  are  not  to  be  taken  as  such,  but  another 
rule  of  law  holds  a  party  to  any  admission 
which  he  has  made  In  his  pleadings.  If  any 
euch  are  made,  they  are  to  be  taken  as  true, 
because  they  are  asserted  by  the  party  him- 
self; and,  while  he  may  withdraw  them  form- 
ally from  the  pleadings,  he  cannot  by  a  mere 
withdrawal  avoid  the  etfect  of  the  admis- 
sions made.  Medicine  Go.  v.  Glbbs  (Ga.)  33 
S.  E.  945.  There  was  no  request  that  the 
Judge  should  charge  the  Jucy  In  reference  to 
admissions  made  by  the  defendant  in  her 
pleadings.  It  appears  from  a  note  that  dur- 
ing the  trial  counsel  for  the  defendant  in- 
sisted on  the  proposition  that  an  admission 
made  in  pleadings  was  not  evidence,  and  in- 
voked an  Instruction  to  the  Jury  to  that  effect, 
following  which  tbe  charge  complained  of 
was  made.  There  was  no  error  in  the  in- 
structions given,  and,  if  the  plaintiff  desired 
any  instructions  in  refei*ence  to  admissions 
made  In  the  pleadings,  she  should  have  re- 
quested that  they  be  given.  She  failed  to  do 
so,  and  the  fact  that  the  presiding  Judge  did 
not  find  it  necessary,  in  the  absence  of  a 
request,  to  refer  to  the  subject  of  admission, 
in  no  way  renders  the  charge  as  given  illegal 
or  inapplicable. 

4.  Another  assignment  of  error  Is  that  the 
court  rejected  testimony  to  the  effect  that  the 
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defendant  came  to  witness  after  the  alleged 
sale  and  made  application  for  credit,  and  that 
she  stated  to  him  that  she  was  in  good  finan- 
cial standing,  and  agreed  to  settle  her  account 
every  two  weeks;  that  she  owed  no  one 
anything,  etc  The  statement  which  it  was 
sought  to  prove  that  the  defendant  made  did 
not,  under  the  explanation  of  the  presiding 
judge,  have  any  relevancy  to  the  issue  being 
tried.  He  excluded  it  on  the  theory  that  the 
insolvency  of  the  defendant  was  never  de- 
nied, nor  was  it  ever  In  issue.  This  being 
true,  proof  of  the  fact  that  she  made  appli- 
cation for  credit  in  the  purchase  of  provi- 
sions, and  stated  that  she  was  in  good  finan- 
cial standing,  and  promised  to  pay  her  ac- 
counts, could  not  affect  any  question  Involved. 
The  theory  of  the  plaintiff  was  that  the  sale 
of  all  the  furniture  of  the  defendant  to  her 
daughter  and  son-in-law  was  fraudulently 
made,  and  they  proved,  as  was  claimed,  that 
she  continued  in  the  possession  of  the  goods 
which  she  had  ostensibly  conveyed;  and  this 
fact,  they  contended,  was  a  badge  of  fraud. 
It  seems  that  the  defendant  had  been  keep- 
tog  a  boarding  house  on  Pryor  street  Her 
business  had  not  been  successful,  and  she 
conveyed  all  of  her  furniture  to  her  daughter 
ind  her  daughter's  husband.  Subsequently 
the  furniture  was  removed  and  placed  in  an- 
other house,  on  another  street;  and  plaintiff 
contended  that  it  was  still  the  establishment 
of  the  defendant;  that  she  was  conducting 
the  house  there,  and  using  the  same  furniture; 
and  that  these  facts  tended  to  show  that  the 
original  sale  was  fraudulent.  However  this 
may  be,  we  are  confident  that.  If  the  in- 
solvency of  the  defendant  was  not  denied, 
the  mere  fact  that  while  residing  at  her  new 
place  she  desired  credit  in  the  purchase  of 
provisions,  and  stated  that  she  did  not  owe 
anybody,  would  have  added  nothing  to  the 
contention  made.  Ordinarily,  this  evidence 
would  have  gone  in  for  whatever  of  value  it 
might  have  had  on  the  question  of  her  sol- 
vency, but  we  do  not  see  how  it  could  have 
any  further  application.  It  was  her  undoubt- 
ed right  to  purchase  these  goods  on  a  credit, 
if  she  could  do  so.  Such  articles  were  nec- 
essary for  her  maintenance,  whether  she  had 
fraudulently  conveyed  the  goods  or  not,  and, 
under  the  issues  then  being  tried,  they  were 
Immaterial.  There  was  no  error  in  rejecting 
the  evidence.  Judgment  affirmed.  All  the 
Justices  concurring. 

(Ul  Ga.  325) 

UNDERWOOD   et  al.   t.   THURMAN. 

(Supreme  Court  of  Georgia.     July  12,   1900.) 

PROBATB  OP  WILL  —  CONTEST  —  GROUNDS  OF 

OBJECTION— UNDUE   INFLUENCE 

—EXECUTION. 

1.  Orounds  of  objection  to  the  probate  of  a 
paper  propounded  as  a  will  are  not,  though 
separately  set  forth  in  the  caveat,  "pleas,"  in 
the  sense  in  which  this  word  is  used  in  section 
5330  of  the  Civil  Code;  and  consequently  it  is 
not  the  right  of  the  propounder  to  demand  thaL 
if  the  verdict  be  one  denying  probate,  it  shall 
show  upon  which  one  or  more  of  such  grounds 
it  is  based. 


2.  That  the  execution  of  an  instrument  pur- 
porting to  be  a  will  was  procured  by  the  exer- 
cise of  undue  influence  upon  the  allej^  testa- 
tor cannot  be  proved  by  his  declarations  made 
after  he  signed  the  paper. 

3.  When  the  attestation  clause  to  such  an 
instrument  recites  all  the  facts  essential  to  its 
due  execution  as  a  will,  and  it  is  shown  that  the 
alleged  testator  and  those  whose  names  appear 
thereon  as  witnesses  actually  affixed  their  sig- 
natures to  the  paper,  a  presumption  arises  that 
it  was  executed  in  the  manner  prescribed  by 
law  for  the  execution  of  wills;  and  this  is  so 
thougli  there  may  be  on  the  jpart  of  one  or  more 
of  the  witnesses  a  total  failure  of  memory  as 
to  some  or  all  of  the  circumstances  attending 
the  execution. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpicin,  Judge. 

Petition  of  Florence  A.  Underwood  and 
others  for  probate  of  the  alleged  will  of 
F.  D.  Thurman.  M.  G.  Thurman,  widow, 
filed  a  caveat  in  the  superior  court  On  ap- 
peal. Judgment  was  rendered  for  Thurman, 
and  the  proponents  bring  error.    Reversed. 

Smith,  Hammond  &  Smith,  N.  J.  &  T.  A. 
Hammond,  J.  T.  Pendleton,  and  King  & 
Spalding,  for  plalntlfTs  in  error.  King  & 
Anderson  and  L.  W.  Thomas,  for  defendant 
in  error. 

LUMPKIN,  P.  J.  A  paper  purporting  to 
be  the  will  of  F.  D.  Thurman,  In  which  no 
one  was  named  as  executor,  was  by  Mrs. 
Florence  A.  Underwood,  a  "person  inter- 
ested," offered  for  probate  in  solemn  form 
in  the  court  of  ordinary  of  Fulton  county. 
Other  persons  Interested  were  afterwards 
made  parties,  and  Joined  in  the  prayer  for 
probate.  Mrs.  Mary  O.  Thurman,  the 
widow  and  sole  heir  of  the  alleged  testator, 
filed  a  caveat,  based  on  three  grounds,  viz.: 
(1)  that  the  paper  was  not  executed  in  the 
manner  prescribed  by  law;  (2)  that  F.  D. 
Thurman  was  not,  at  the  time  of  its  execu- 
tion, of  sound  and  disposing  mind  and  mem- 
ory; and  (3)  that  he  was  Induced  to  sign 
it  because  of  undue  influence  on  the  part  of 
Mrs.  Underwood.  The  ordinary  adjudged 
that  the  paper  was  entitled  to  probate,  and 
Mrs.  Thurman  entered  an  appeal  to  the  su- 
perior court.  On  the  trial  therein  a  verdict 
was  returned  In  her  favor,  and  the  propound- 
ers  moved  for  a  new  trial.  Their  motion  con- 
tained four  general  and  thlrty-sIx  special 
grounds.  As  the  case  is  to  be  tried  again, 
we  shall  say  nothing  concerning  its  merits. 
This,  for  the  time  being,  disposes  of  the 
four  general  grounds.  The  three  dozens  of 
special  ones  present  but  three  units  of  ques- 
tions with  which  we  consider  it  necessary 
to  deal  specifically.  In  the  remaining  three 
and  thirty,  various  points  are  made  upon 
rulings,  charges,  and  refusals  to  charge. 
We  do  not  undertake  to  say  that  as  to  all 
of  the  matters  thus  complained  of,  the  trial 
Judge  was  entirely  free  from  error;  but 
conceding  that  some  of  the  grounds  to 
which  we  are  now  referring  do  show  that 
he  made  some  mistakes,  we  are  quite  sure 
that  none  of  them  were  sufficiently  serious 
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to  require  the  granting  of  a  new  trial.  We 
agree  with  him  that  In  a  case  like  this  It 
would  be  strange.  Indeed,  *Mf  astute  law- 
yers, after  a  microscopic  examination  and 
diligent  preparation,  extending  through 
about  eight  months  since  the  trial,  and  ap- 
parently reviewing  every  sentence,  every 
phrase,  even  every  word,  of  the  Judge,  could 
not  discover  something  which  seemed  to 
them  a  flaw  or  error  of  more  or  less  magni- 
tude**; and  we  think  It  would  be  something 
wonderful  If  any  judge— even  one  so  able 
and  painstaking  as  he— could  try  a  case  In- 
volving so  many  questions  without  falling 
Into  some  slight  errors,  either  of  omission 
or  of  commission.  Our  Brother  below,  while 
frankly  conceding  that  he  may  have  done  so, 
did  not  think  that  there  was  any  error  on 
his  part  which  demanded  a  Judgment  setting 
the  verdict  aside.  Being  unable  to  agree 
with  him  to  this  extent,  we  feel  constrained 
to  order  a  new  trial. 

1<  Several  grounds  of  the  motion  distinct- 
ly present  the  question  whether  or  not  it 
was  the  right  of  the  propounders  to  have 
the  Jury,  in  case  they  found  that  the  paper 
was  not  the  will  of  F.  D.  Thurman,  specify 
In  their  verdict  upon  which  ground  or 
grounds  of  the  caveat  their  finding  was 
based.  The  Judge  held  that  the  propound- 
ers had  no  such  right,  and  as  to  this  matter 
our  Judgment  coincides  with  his.  We  do 
not  think,  as  was  contended,  that  the  ques- 
tion should  be  resolved  against  the  pro- 
pounders merely  because  the  ultimate  Issue 
In  the  case  was  simply  devlsavlt  vel  non,~ 
will  or  no  will.  It  frequently  happens  that 
In  the  trial  of  ordinary  actions  there  Is  a 
main  and  controlling  issue,  viz.:  "Shall  the 
plaintiff  recover,  or  shall  he  not?**  And  yet. 
In  deciding  this  issue,  it  may  become  neces- 
sary for  the  Jury  to  determine  a  number  of 
•other  issues,  presented  by  different  pleas, 
each  setting  up  a  distinct  ground  of  de- 
fense, a  finding  on  any  one  of  which  favor- 
ably to  the  defendant  would  defeat  the 
plaintiff's  action.  So,  here,  a  finding  in  fa- 
vor of  any  one  of  the  grounds  of  caveat 
would  be  fatal  to  the  case  of  the  propound- 
ers. If,  then,  the  plaintiff  In  the  ordinary 
action  Is,  on  principle,  entitled  to  be  in- 
formed by  the  verdict  itself,  when  adverse 
to  him,  on  what  plea  or  pleas  It  Is  based, 
we  see  no  reason  why,  on  principle,  the 
propounders  of  a  testamentary  paper,  met 
with  a  caveat  contnining  separate  and  dis- 
tinct grounds,  should  not  have  a  similar 
right.  But  the  question  Is  not  one  to  be 
decided  by  inquiring  what  the  law  ought  to 
be,  but  what  It  Is.  It  turns  at  last  upon  the 
construction  to  be  given  to  section  5330  of 
the  Civil  Code,  which  provides:  "If  there 
are  several  pleas  filed  by  the  defendant,  a 
verdict  for  the  defendant  must  show  upon 
which  of  the  pleas  the  verdict  Is  rendered. 
The  Jury  may  render  such  verdict  upon  all 
the  pleas,  If  they  see  proper  so  to  do.  And 
the  Judges  of  the  superior  courts  of  this 
state,  upon  request  of  the  Jury,  In  the  trial 


of  all  civil  cases,  shall  furnish  said  Jury 
with  written  instructions  as  to  the  form  of 
their  verdict**  If  this  section  did  not  form 
a  part  of  our  statute  law,  It  would  not,  we 
are  sure,  be  seriously  contended  that  the 
propounders  had  the  right  upon  which  they 
Insisted.  So  the  real  question  is,  does  this 
section  apply  to  will  cases?  We  do  not 
think  so.  The  word  "pleas**  is  not,  In  Its 
usual  and  ordinary  signification,  applicable 
to  the  grounds  of  a  caveat  to  the  probate 
of  a  paper  propounded  as  a  will,  and  there 
is  nothing  In  the  section  which  remotely 
suggests  that  this  pregnant  word  should 
be  understood  in  any  other  sense  than  that 
generally  ascribed  to  It  This  being  so,  the 
courts  should  treat  this  word,  as  used  In 
this  section,  as  meaning  pleas  proper.  A 
plea  is  "a  formal  answer  made  by  a  de- 
fendant to  a  demand  or  charge.**  And.  Law. 
Diet  Obviously,  this  definition  would  not 
apply  to  a  caveat  filed  in  probate  proceed- 
ings. Much  was  said  In  the  arguments  of 
counsel  and  in  their  briefs  in  support  of  the 
contentions  that  the  propounders  were  •*plaln- 
tiffs,*'  that  the  caveatrix  was  a  "defend- 
ant,** and  that  the  several  grounds  of  her 
caveat  were  "pleas,**  but  we  think  all  these 
contentions  are  answered  in  what  has  been 
said  above.  Doubtless  the  three  terms  just 
quoted  have  sometimes  been  loosely  used  In 
dealing  with  will  cases,  but  this  affords  no 
aid  In  arriving  at  the  true  meaning  of  the 
Code  section  under  consideration.  The  first 
two  sentences  of  this  section,  which  are  the 
only  portions  thereof  with  the  construction 
of  which  we  are  now  concerned,  became  a 
part  of  our  written  law  long  prior  to  the 
uniform  procedure  act  of  1887.  which  abol- 
ished all  technical  forms  of  pleading;  that 
is  to  say,  at  a  time  when  papers  filed  In  the 
course  of  legal  procedure  were  called  by 
their  right  names,  and  nothing  which  was 
not  In  point  of  fact  a  plea  was  recognized 
as  such.  See  Code  1861,  §  3480.  Accord- 
ingly the  term  "pleas**  Is  to  be  regarded  as 
having  been  used  advisedly  and  deliberately 
in  the  precise  sense  In  which  It  was  then 
understood.  It  was  argued  that.  In  the  ab- 
sence of  a  requirement  to  frame  the  ver- 
dict as  the  propounders  Insisted  it  should 
be  framed  if  against  them.  It  was  possible 
that  the  verdict  denying  probate  might 
have  been  rendered  without  the  assent  of 
all  of  the  jurors  to  the  truth  of  any  one 
ground  of  the  caveat.  For  Instance.  It  was 
urged  that  four,  only,  of  them  might  have 
believed  the  paper  was  not  duly  executed; 
that  another  four,  and  they  only,  might  have 
believed  the  alleged  testator  was  of  un- 
sound mind;  and  that  the  remaining  four, 
and  they  only,  might  have  believed  the  ex- 
ecution of  the  paper  was  procured  by  undue 
Influence.  Conceding  to  this  argument  all 
the  force  It  deserves,  we  have  only  to  say 
that,  if  the  law  as  it  stands  affords  no  ade- 
quate remedy  for  an  evil  of  this  kind,  the 
power  to  correct  It  Is  in  the  legislature,  and 
not  In  the  courts.    A  verdict  In  the  form  dt;- 
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manded  by  the  proDonoders  In  case  the  car- 
eat  shonld  be  sustained  Is  analogous  to  "a 
special  verdict  of  the  facts  only,"  as  pro- 
vided for  In  section  4840  of  the  Civil  Ck>de; 
but  the  propounders  can  derive  no  aid  from 
that  section,  because  it  is  expressly  limited 
in  its  application  to  trials  of  ''proceedings 
for  equitable  relief."  The  cases  of  Browne 
V.  Browne.  22  Md.  108,  and  Wlthee  v.  Rowe, 
45  Me.  ^71,  relied  on  by  counsel  for  plain- 
tiffs in  error,  are  not  in  point;  for  it  seems 
that  both  of  them  were  tried  in  pursuance 
of  a  practice  derived  from  statutes  author- 
izing or  requiring  the  submission  of  special 
issues  to  the  Jury.  We  have,  in  cases  like 
the  present,  no  such  practice,  nor  any  stat- 
ute which  would  authorize  it. 

2.  One  ground  of  the  motion  for  a  new  trial 
alleges  error  in  refusing  to  give  in  charge  a 
written  request  to  the  effect  that  "undue  in- 
fluence*' could  not  be  proved  by  evidence  of 
declarations  made  by  the  alleged  testator 
after  the  execution  of  the  paper  propounded 
as  his  will.  This  request  was  not  covered 
by  any  instruction  contained  in  the  general 
charge.  We  think  it  should  have  been  given. 
Such  declarations  are  not  competent  evidence 
to  show  that  the  statements  of  facts  therein 
embraced  are  true,  and  cannot  be  regarded 
as  furnishing  even  the  slightest  proof  that 
there  was  any  undue  influence.  As  to  that 
matter,  they  should  be  treated  as  nothing 
but  mere  hearsay;  for  certainly  it  would 
never  do  to  allow  a  will  to  be  in  this  man- 
ner set  at  naught  See  Mallery  v.  Young, 
94  Ga.  804,  22  S.  E.  142;  Jones  v.  Grogan. 
98  Ga.  562,  25  S.  E.  590;  and  authorities  cited 
in  each. 

8.  The  attestation  clause  of  the  alleged  will, 
and  the  signatures  thereon,  are  as  fdllows: 

Signed,  sealed,  published,  and  declared 
In  our  presence  by  F.  D.  Thurman 
as  his  last  vnW  and  testament; 
and  in  his  presence,  and  in  the 
presence  of  each  of  ns,  we 
subscribe  the  same  as  witnesses. 

F.  D.  Thurman.     [L.  &j 
Witness: 
P.  L.  Mynatt. 
B.  F.  Abbott,  Jr, 
J.  W.  Bridges. 

At  the  trial  P.  L.  Mynatt  testified  that  he 
recognized  his  signature  upon  the  paper;  that, 
in  his  opinion,  the  word  "Witness,"  appear- 
ing above  the  names  of  the  witnesses,  was 
in  his  handwriting;  and  that  he  remembered 
nothing  whatever  as  to  the  execution  of  the 
instrument  B.  F.  Abbott  Jr.,  testified  that 
at  the  request  of  Mynatt  he  signed  the  paper 
as  a  witness,  but  he  did  not  know,  its  char- 
acter, and  was  unable  to  state  whether,  at 
the  time  he  so  signed,  F.  D.  Thurman  was 
present  or  not  There  was  evidence  showing 
that  prior  to  the  trial  this  witness  had,  in  a 
letter  written  by  himself,  positively  stated 
that  when  he  signed  the  paper  Thurman  was 
not  present  The  testimony  of  J.  W.  Bridges, 
taken  by  interrogatories,  was  sufficient  to 
prove  that  the  paper  was  duly  executed  as  a 
wHl,  but  an  effort  was  made  to  impeach  him 


by  showing  that  la  answer  to  a  previooa  set 
of  Interrogatories  he  had  sworn  that  the 
paper  was  typewritten;  the  fact  being  that 
it  was  in  the  handwriting  of  Thurman. 

Error  Is  assigned  upon  the  court's  refusal 
to  give  in  charge  to  the  Jury  a  written  re- 
quest to  the  effect  that,  inasmuch  as  the  at- 
testation clause  to  the  paper  propounded  was 
In  due  form,  a  presumption  that  it  was  duly 
executed  as  a  will  arose.  In  determining 
whether  or  not  this  request  should  have  been 
given,  it  Is  of  the  utmost  importance  to  keep 
clearly  in  mind  the  fact  that  there  was  no 
dispute  at  all  that  the  signatures  upon  the  doc- 
ument were  the  genuine  signatures  of  Thur- 
man and  the  three  witnesses.  Therefore,  un- 
der the  circumstances,  the  request  could  not 
as  was  insisted,  fairly  be  said  to  Invoke  an 
instruction  that  the  bare  fact  that  the  attes- 
tation clause  was  in  due  form  raised  a  pre- 
sumption of  due  execution;  but  its  real  mean- 
ing was  that  in  view  of  the  fact  that  Thur- 
man and  the  witnesses  undoubtedly  aflixed 
their  signatures  to  the  paper,  and  of  the  fur- 
ther fact  that  the  attestation  clause  recited 
all  the  essentials  of  due  execution,  such  a 
I  presumption  did  arise.  Treating  the  request 
'  as  having  this  meaning,— and,  in  the  light 
I  of  what  is  stated  above,  it  could  not  be  fairly 
.  said  to  have  had  any  other,— we  think  it 
was  pertinent  and  appropriate  to  the  case  as 
it  stood  at  the  close  of  the  testimony,  and. 
accordingly,  that  the  refusal  to  give  It  hi 
charge  was  erroneous.  An  attestation  clause, 
appearing  upon  a  testamentary  paper,  and 
containing  a  recital  of  all  the  facts  essential 
to  its  due  execution  as  a  will,  as  was  the 
case  here,  raises  a  presumption  that  such 
paper  was  executed  with  all  the  requisite 
legal  formalities  pertaining  to  wills.  If  It  be 
shown,  as  was  done  in  the  present  instance, 
that  the  alleged  testator  and  the  witnesses 
actually  a^ed  their  signatures  to  the  instru- 
ment; nor  does  it  matter  that  as  to  two  of 
the  witnesses  there  was  such  a  failure  of 
memory,  as  that  above  indicated.  **If  a  will 
purports  to  have  been  duly  signed,  attested, 
and  witnessed,  on  prooff  of  execution  the 
court  will  presume.  In  the  case  of  the  death 
of  the  witnesses,  or  in  case  they  do  not  re- 
member the  facts  connected  with  its  exe- 
cution, that  the  law  was  complied  with."  1 
Jones,  Ev.  p.  89,  S  44.  On  this  subject  Green- 
leaf  says:  "If  the  subscribing  witnesses  to  a 
will  are  dead,  or  if,  being  present,  they  are 
forgetful  of  all  the  facts,  or  of  any  material 
fact  to  its  due  execution,  the  law  will  in  such 
cases  supply  the  defect  of  proof  by  presum- 
ing that  the  requisites  of  the  statute  were 
duly  observed."  1  Greenl.  Bv.  aoth  Ed.)  § 
38a.  From  1  Redf.  WiUs  (4th  Ed.)  •238,  we 
extract  the  following:  ''It  seems  to  be  well 
settled  that  in  the  absence  of  all  proof,  the 
witnesses  being  deceased  or  not  in  a  condi- 
tion to  give  testimony,  the  presumption  omnia 
rite  acta  will  arise,  as  in  ordinary  cases.  So, 
also,  where  the  attestation  is  general,  not 
enumerating  the  particulars,  It  will  be  pre- 
sumed the  will  was  duly  executed,  unless  the 
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contrary  appear.  And,  where  the  attestation 
clause  contains  all  the  particulars  of  a  good 
execution,  it  will  always  be  prima  facie  erl- 
dence  of  due  execution,  and  will  often  prevail 
over  the  testimony  of  the  witnesses  who  give 
evidence  tending  to  show  that  some  of  the 
requisites  were  omitted."  The  distinguished 
author  also  says  that  "the  mere  f orgetfulness 
of  the  witnesses  of  the  facts  certified  in  the 
attestation  clause  is  not  regarded  as  an  ob- 
struction to  granting  probate  of  the  will,*' 
and,  after  referring  to  a  case  where  probate 
was  allowed  even  where  the  witnesses  de- 
posed that  the  legal  requirements  were  not 
complied  with,  adds  that  it  has  been  held  that 
the  presumption  of  due  execution  "will  only 
be  made  where  the  will,  upon  its  face,  ap- 
pears to  have  been  duly  executed,  or,  being 
lost,  proper  evidence  is  adduced  of  such  hav- 
ing been  the  fact."  Id.  *239.  To  the  same 
eftect,  see  1  Jarm.  Wills  (5th  Am.  Bd.)  219, 
220.  With  reference  to  the  utility  and  proba- 
tive force  of  attestation  clauses,  Schouler 
says:  "The  advantage  of  an  attestation 
clause  with  suitable  recitals  is  shown  in 
many  of  our  decisions  relating  to  the  proof 
of  wills.  Where,  indeed,  there  is  nothing 
but  a  formal  attestation  clause  on  one  side, 
and  the  testimony,  decidedly  adverse,  of  both 
subscribing  witnesses  on  the  other,  probate 
of  a  will  has  been  refused.  But,  with  the 
aid  of  a  proper  attestation  clause  to  contra- 
dict such  persons,  or  possibly  without  it, 
wills  have  been  established  in  proof  against 
the  concurring  statements  of  both  subscrib- 
ing witnesses,  or  the  statement  of  either,  that 
the  k^al  requirements  of  execution  were  not 
fully  complied  with.  And  whenever  these 
witnesses  fail  to  recollect  and  give  no  posi- 
tive testimony,  or  cannot,  both  or  all,  be 
produced  in  court,  the  clearer  the  recitals  of 
an  attestation  clause,  the  stronger  becomes 
the  presumption  that  the  will  was  executed 
in  all  details  as  the  law  requires.  It  matters 
little,  under  such  circumstances,  that  sub- 
scribing witnesses  cannot  testify  aflSrmatively 
to  the  facts  thus  recited;  that  the  memory 
fails;  that  details  are  not  orally  shown  with 
clearness.  And,  though  the  attesting  witness- 
es were  all  dead  or  beyond  the  reach  of  pro- 
cess, proof  of  their  handwriting  would  in 
general  make  out  a  prima  facie  case  of  due 
execution,  which,  if  aided  by  the  recitals  of 
a  full  attestation  clause,  would  afford  a  very 
strong  presumption,  unless  the  contrary  ap- 
peared on  the  face  of  the  will.  But  in  nb 
case  will  the  presumption  of  compliance  with 
all  statutory  formalities  arise  unless  the  will 
appears  on  its  face  to  have  been  duly  exe- 
cuted.  And  any  such  presumption  is  rebutted 
by  clear  proof  to  the  contrary."  Schouler, 
Wills,  §  847.  Bee,  also,  29  Am.  &  Eng.  Enc. 
Law,  19^202;  Chaplin,  WiUs,  281  et  seq. 
All  of  these  text-books  support  the  doctrine 
announced  by  reference  to  numerous  author- 
itle8,  an  examination  of  which  cannot  fail  to 
remove  all  doubt  of  its  correctness.  Indeed, 
it  lA  no  longer  open  to  serious  question.    Cer- 


tainly this  is  80  in  this  state;  for  in  Deupree 
T.  Deupree,  40  Ga.  415,  a  majority  of  the 
court,  aL  the  January  term,  1872,  held  that 
under  the  circumstances  of  that  case  a  pre- 
sumption of  the  due  execution  of  a  paper  tes- 
tamentary in  character,  and  shown  to  have 
been  signed  by  the  alleged  testator,  arose 
firom  an  attestation  clause  which  did  not  re- 
cite that  the  witnesses  signed  in  the  presence 
of  the  testator;  and  all  the  members  of  the 
court  agreed  that,  if  the  attestation  clause 
had  so  recited,  it  would,  when  the  signatures 
of  the  testator  and  the  witnesses  were  proved, 
have  raised  a  presumption  of  law  that  the 
paper  was  duly  attested  as  a  will.  Nothing 
to  the  contrary  was  laid  down  in  this  case 
when  it  was  again  here  at  the  July  term, 
1873  (49  Ga.  825);  nor  has  this  court,  so  far 
as  we  have  been  able  to  ascertain,  ever  held 
that  a  presumption  of  due  execution  did  not 
arise  in  such  a  case  as  the  one  now  before  it. 

It  was  further  insisted  that  "the  presump- 
tion stated  in  the  request  would  not  arise  if 
the  attesting  witnesses  gave  affirmative  evi- 
dence of  the  want  of  due  execution,"  and 
"would  only  arise  if  they  failed  to  remember 
or  were  dead."  In  this  connection  it  was 
argued  that  the  testimony  of  the  subscribing 
witnesses  in  efTect  negatived  due  execution. 
The  brief  summary  of  this  testimony  appear- 
ing above  will  show  that  this  last  position  is 
untenable.  Aa  to  two  of  the  witnesses,  there 
was  certainly  lack  or  failure  of  memory,  and 
the  testimony  of  the  other  afforded  positive 
proof  of  due  execution.  Even  if  Abbott  and 
Bridges  were  so  impeached  as  to  break  down 
their  credibility,  nothing  more  could  result 
than  the  elimination  of  their  testimony  from 
the  case.  It  is  palpably  true  that  their  im- 
peachment would  not  furnish  proof  that  the 
paper  was  not  duly  executed  as  a  will.  Wo 
cannot,  therefore,  agree  with  counsel  for  the 
defendant  in  error  that  there  was  on  the  part 
of  any  of  the  attesting  witnesses  affirmative 
evidence  that  there  was  a  want  of  proper 
execution;  and,  accordingly,  we  could,  for 
the  purposes  of  this  case,  fully  concede  the 
correctness  of  their  assertion  that  the  pre- 
sumption of  due  execution  arises  only  where 
the  witnesses  fail  to  remember  or  die.  We 
are,  however,  by  no  means  prepared  to  admit 
that  the  rule  should  be  thus  restricted.  See, 
in  addition  to  the  authorities  above  given, 
those  cited  in  Gillis  v.  Gillis,  96  Ga.  1,  23  S. 
E.  107,  30  L.  R.  A.  14a 

The  point  was  also  niade  that  no  presump- 
tion of  due  execution  could  arise  in  this 
case,  because  the  attestation  clause  was  not 
itselip  in  due  form,  for  the  reason  that  thf^ 
appearance  of  the  word  "Witness"  under 
that  clause,  and  above  the  names  of  the  wit- 
nesses, showed  that  at  least  one  of  them  did 
not  know  the  contents  of  the  attestation 
clause,  but  merely  supposed  he  was  attest- 
ing some  ordinary  instrument,  such  as  a  con- 
tract The  fact  that  this  word  was  written 
on  the  paper  might  be  accounted  for  in  maoy 
conjectural   ways.    We  do   not  care'  to  go 
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structioii  and  superintendence,  as  the  general 
assembly  was  required  by  the  constitution 
to  make  It  answerable  by  competent  legisla* 
tlon."    But  he  further  said,  "The  defendant, 
in  the  discharge  of  Its  Judicial  duties,  could 
not  have  Incurred  any  liability,  in  any  yiew 
of  the  case,  but  for  the  express  provisions 
of  the  constitution  and  laws."    For  the  sake 
of  humanity,  we  can  but  regret  that  there  are 
no  such  express  provisions  in  the  constitution 
and  laws  of  our  own  state  in  reference  to 
municipal  prisons.    The  only  case  that  we 
have  found  in  which  a  municipal  corporation 
has  been  held  liable  in  damages  for  injuries 
sustained  by  a  person  confined  in  its  prison, 
in  consequence  of  its   unwholesome  condi- 
tion, where  there  was  no  express  constitu- 
tional or  statutory  provision  upon  which  to 
base  the  decision,  is  that  of  Edwards  v.  Town 
of  Pocahontas  (C.  C.)  47  Fed.  268,  in  which 
District  Judge  Paul  held  "that  a  town  which 
,      used  a  jail  of  its  own  was  liable  for  injuries 
to  the  health  of  a  prisoner  caused  by  its  filthy 
condition,   since,  under  section  927   [of  the 
Code  of  Virginia],  and  a  special  provision  of 
Oft  Wiarter,  it  might  have  used  a  county  jail, 
subject  to  Itt^Q^tion  and  control."    In  view 
of  the  decislonsoKs^lJis  court  in  reference  to 
the  nonliability  of  arniTnfl^l^ll^  corporation 
when  exercising  governmental  fu1t^tions,  and 
the  overwhelming  weight  of  outsidelMiDthor- 
ity  in  cases  similar  to  the  one  we  hav( 
der  consideration,  we  are  constrained  to 
that  the  defendant  is  not  liable  to  the  plain 
tiff  for  any  injuries  which  he  may  have  sus- 
tained while  confined  in  the  city  guard  house, 
by  reason  of  its  Improper  construction  and 
unwholesome  condition,  or  by  reason  of  the 
failure  of  the  municipal  authorities  to  provide 
the  means  by  which  he  could  have  protected 
himself  from  the  inclemency  of  the  weather 
during  his  Imprisonment 

2.  We  think  that  the  municipal  corporation 
was  not  liable  for  another  reason.    The  peti- 
tion alleges  that  the  plahitiff  "was  without 
just  cause  arrested  by  the  police  officers  of 
the  city  of  Griflfln  without  a  warrant,  and 
was  placed  in  a  certain  place,   called  the 
'guard  house'  of  the  said  city";  that  "he  was 
not  drunk  or  disorderly,  and  no  reasonable 
cause  can  be  assigned  for  such  conduct  on  the 
part  of  the  city  government  and  he  was  not 
guilty  of  any  violatlcm  of  law  whatever."    If 
he  was  arrested  without  just  cause,  was  not 
drunk  or  disorderly,  was  not  guilty  of  any 
violation  of  law  whatever,  and  no  reasonable 
cause  can  be  assigned  for  the  conduct  of  the 
police  officers  in  arresting  and  imprisoning 
him,  then,  clearly,  his  arrest  and  consequent 
Imprisonment  were  the  result  of  the  tortious 
acts  of  the  police  officers,  and  for  such  acts 
committed  by  its  policemen  a  municipal  cor- 
poration is  not  liable.    Section  744  of  the  Po- 
litical Code  provides  that  "a  municipal  cor- 
poration is  not  liable  for  the  torts  of  police- 
men or  other  officers  engaged  in  the  discharge 
of  the  duties  imposed  on  them  by  law."    "A 
municipal  corporation  is  not  liable  to  an  ac- 
tion for  damages  for  the  Ulegal  arrest  of  a 


citizen  by  one  of  the  police  officers  of  the 
city."  Cook  V.  Mayor,  etc.,  54  Ga.  468;  Me- 
Elroy  y.  City  of  Albany,  65  Ga.  387.  Nor  tor 
the  consequent  imprisonment  of  the  person 
arrested.  Harris  v.  City  of  AUanta,  62  Ga. 
290.  In  Attaway  v.  Mayor,  etc.,  68  Ga.  740. 
the  plaintiff  alleged  that  the  marshal  and  a 
policeman  of  the  city,  "In  executing  the  com- 
mands of  the  said  mayor  and  aldermen,  did 
arrest  and  Imprison  him  for  the  space  of  ten 
days  in  the  calaboose  of  the  said  city,  with- 
out lawful  warrant,  and  without  the  author- 
ity of  law;  that  the  said  imprisonment  was 
wanton.  Inhuman,  and  brutal,  because  of  the 
size,  ventilation,  and  filthy  condition  of  said 
calaboose";  and  "that  by  reason  of  said  ud* 
lawful  imprisonment  he  became  sick.'*  In 
the  court  below  there  was  a  demurrer  to  the 
declaration,  which  was  sustained;  and  this 
court  affirmed  the  judgment  upon  the  ground 
'*that  the  city  is  not  liable  for  the  Illegal  acts 
of  police  officers,"  the  court  citing  the  three 
cases  last  above  cited. 

8.  The  defendant  corporation  was  not  lia- 
ble for  the  act  of  the  mayor  in  requiring  the 
plaintiff  to  give  a  larger  bond  than  the  lav 
authorized.  In  fixing  the  amount  of  the 
bond,  the  mayor  acted  in  a  judicial  capacity, 
and  for  an  error  committed  in  the  exercise  of 
judicial  authority  a  municipal  corporation  is 
not  liable.  PoL  Code,  8  748;  Bartlett  t. 
City  of  Columbus,  supra.  Judgment  af&rm- 
ed.    All  the  justices  concurring. 


(lU  Ga.  3SI) 
KRiyGBR  et  al.  v.  WALKER, 
(Supreme  Coui^if-o'  Georgia.     July  18,  1900.) 
CRBDITORS-   ^V9(^£i^^l^^^^^^^^^^^ 
on  wherein  the  plaintHT 
deoUre.  upona  AormnniS^^'^^^'^^^^^^ 

ito  be  that  of  his 


"^1,, 


by  he  seeks  to  subject  to' 
his  claim  property  alleged  ^^^  ,.^«n«  nf  »  onn- 
debtor,  whose  title  thereto,  ^^Ji^r^l/w^n 
spiracy  between  him  and  a1«2^^^V«it  «iiw 
covered  up  and  concealed  by  f  r31|?^;^i  ^^ 
ances,  is  not  demuiTable  for  ^K\^^  .V^?^ 
or  on  the  ground  that  the  plainUflL""  * 
quate  remedy  at  law.  m*/*..  H-fMid- 

2.  The  person  with  whom  the  defllcL«?!jf  ^ 
ant  made  the  alleged  fraudulent  corilcSon 
a  nroper  party  defendant  to  such  an  A  and  is 

8.  Such  a  petition  is  not  maltifariou9U«ff  has 
maintainable  notwithstanding  the  plainT 
no  existing  lien  upon  the  property  of  th 
defendant.  m  ^  * 

*u^?^.®.?i,^^^^?'.  ''*"®^  *^y  demurrer,\The 
the  plamtirs  petition  failed  to  show  thk\^i 
dormant  judgment  declared  upon  was  binc'km. 
upon  the  mdividual  assets  of  the  partnei-s  inC 
posing  the  firm  against  which  such  judeinS 
was  alleged  to  have  been  rendered,  was  fulf 
»et  by  an  appropriate  amendment.  ^ 

?v?^!r«,  ^^}?e  in  the  petition  a  prayer  for 
substantial  relief  against  the  debtor,  the  action 
was  properly  brought  in  the  county  of  his  resi- 
dence; and,  his  alleged  co-conspirator  beiiiir  a 
proper  party  defendant,  the  superior  court  of 
that  county  had  jurisdiction  of  the  case  in^ 
spective  of  the  latter's  residence.  ' 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 
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Action  by  B.  P.  Walker  against  L.  V. 
Kniger  and  others.  Judgment  for  plaintiff. 
Defendant  Kniger   brings  error.    Affirmed. 

J.  C.  Jenldns  and  Mayson  A  Hill,  for 
plaintiff  in  error.  Westmoreland  Bros.,  for 
defendant  In   error. 

LUMPKIN,  P.  J.  An  equitable  petition 
was  filed  in  the  superior  court  of  Fulton 
county  by  B.  P.  Walker,  the  portions  of 
which  now  material  are,  in  substance,  as 
follows:  On  the  28th  day  of  June,  1880.  the 
plaintiff  obtained  a  judgment  against  the 
partnership  of  Chambers  &  Co.,  then  com- 
posed of  R.  Chambers,  who  has  since  become 
a  nonresident  of  this  state,  and  George  B. 
Nazerenus,  who  then  resided  and  still  re- 
sides in  Pulton  county.  Both  partners  were 
served.  In  1882  and  1893  Naserenus,  with 
his  own  funds,  purchased  a  number  of  de- 
scribed lots  in  said  county  from  S.  A  In- 
man  and  others.  He  fraudulently  had  the 
titles  made  to  himself  as  trustee  for  Mrs. 
Laura  V.  Kruger,  his  daughter,  who  now 
resides  in  Coweta  county;  his  purpose  in 
so  doing  being  to  hinder,  defraud,  and  de- 
feat the  plaintiff  in  the  collection  of  his 
judgment.  Each  of  the  trust  deeds  embra- 
ced a  power  authorizing  Nazerenus  to  sell 
and  convey  the  property  therein  described 
without  an  order  of  court.  The  title  to 
these  lots  is  really  vested,  so  far  as  the 
plaintiff  is  concerned,  in  Nazerenus  in  his 
individual  capacity,  as  the  deeds  were  made 
for  his  benefit,  and  were  taken,  as  stated, 
merely  as  a  subterfuge  "to  hide  property 
from  his  creditors."  Mrs.  Kruger  was  a 
party  to  this  fraudulent  scheme  to  defraud 
the  plaintiff,  and  is  collecting  the  rents  on 
the  property,  and  holding  the  title  deeds 
thereto,  without  ever  having  paid  any  part 
of  the  consideration  therefor,  being  purely 
a  volunteer.  The  alleged  fraud  was  not  dis- 
covered by  the  plaintiff  till  August,  1897. 
He  then  caused  an  execution  issued  upon 
his  Judgment  to  be  levied,  when  a  claim  was 
filed  by  Mrs.  Kruger.  On  the  trial  thereof 
he  offered  in  evidence  "the  said  ti,  fa.,  with 
the  Indorsements  thereon,"  but,  objection 
being  made  thereto  "on  the  ground  that 
said  judgment  and  execution  were  dormant, 
—the  entries  of  the  sheriff  of  nulla  bona 
never  having  been  entered  by  the  clerk  of 
the  court  in  the  general  execution  docket 
of  said  county,"— and  the  court  sustaining 
this  objection,  plaintiff  had  no  recourse  but 
to  dismiss  the  levy;  it  appearing  from  an 
examination  of  "the  said  execution  docket," 
which  was  produced  In  court,  that  the  same 
"did  not  disclose  that  said  nulla  bona  re- 
turns had  been  so  entered."  There  is  no 
property,  other  than  the  realty  described  In 
the  trust  deeds,  out  of  which  the  plaintiff 
can  make  his  money.  The  petition,  among 
other  things^  prayed  (1)  for  service  on  Cham- 
bers, Nazerenus,  and  Mrs.  Kruger;  (2)  for 
a  judgment  against  Chambers  ft  Co.;  (3) 
that  the  title  to  the  lots  above  mentioned  be 


declared  to  be  in  Nazerenus,  and  that  the 
same  be  subjected  to  the  plaintiff's  judg- 
ment; (4)  that  Nazerenus  and  Mrs.  Kruger 
be  enjoined  from  conveying  the  property; 
(5)  that  a  receiver  be  appointed;  and  (6) 
for  general  relief.  Mrs.  Kruger  filed  a  de- 
murrer, which  presented  for  adjudication 
the  questions  discussed  below.  The  court 
sustained  the  demurrer  and  dismissed  the 
case  as  to  her,  but  subsequently,  during 
the  same  term,  rescinded  this  action,  and 
passed  an  order  overruling  Mrs.  Kniger's  de- 
murrer, to  which  order  she  excepted. 

1.  The  first  two  grounds  of  the  demurrer 
were  that  tisere  was  "no  equity  in  the  com- 
plaint," and  that  the  plaintiff  had  a  complete 
and  adequate  remedy  at  law.  That  these 
points  are  without  merit  is  settled  by  the 
decision  in  the  case  of  De  Lacy  v.  Hurst, 
83  Ga.  223,  9  S.  S.  1052.  It  was  in  that  case 
held,  "The  former  rule  that  courts  of  equity 
would  not  entertain  a  bill  as  long  as  the 
plaintiff  had  a  common-law  remedy,  and 
that  he  must  allege  and  prove  that  he  had 
sued  his  claim  to  judgment,  and  bad  an  ex- 
ecution issued  thereon,  on  which  a  return 
of  nulla  bona  had  been  made  by  the  sheriff, 
before  equity  would  take  jurisdiction  and 
aid  him  by  setting  aside  fraudulent  convey- 
ances, etc.,  has  been  abolished  since  the 
passage  of  the  uniform  procedure  act  of 
1887,  which  confers  upon,  the  superior  courts 
jurisdiction  to  hear  and  determine  all  causes 
of  action,  legal  or  equitable,  or  both." 

2.  The  next  point  presented  by  the  demur- 
rer is  that  there  is  a  misjoinder  of  parties 
defendant  It  was  argued  here  that  Mrs. 
Kruger  was  not  a  proper  party  to  the  case. 
A  complete  answer  to  this  contention  is  to  be 
found  in  the  case  of  Conley  v.  Buck,  100  Ga. 
187,  28  S.  E.  97,  wherein  numerous  authori- 
ties were  cited  to  show  that  where  one  or 
more  persons  enter  into  a  general  conspiracy 
with  a  judgment  debtor,  and  endeavor,  by 
means  of  fraudulent  conveyances,  to  hide  out 
his  property,  in  order  that  the  same  may  not 
be  reached  by  his  creditors,  each  and  all  of 
such  conspirators  may  properly  be  Joined  as 
parties  defendant  to  an  equitable  petition 
filed  with  a  view  to  setting  aside  such  fraud- 
ulent conveyances  and  establishing  the  right 
of  the  plaintiff  to  subject  to  the  payment  of 
his  demand  the  property  thus  sought  to  be 
placed  beyond  his  reach.  The  petition  now 
before  us,  as  will  have  been  seen,  distinctly 
alleges  that  Mrs.  Kruger  was  a  party  to  a 
fraudulent  scheme  entered  into  between  her- 
self and  Nazerenus  with  a  view  to  defraud- 
ing the  plaintiff  and  defeating  the  collection 
of  his  judgment. 

3.  Other  grounds  of  objection  to  the  plain- 
tiff's petition  raised  by  the  demurrer  are 
"that  there  is  a  misjoinder  of  two  or  more 
separate  and  distinct  causes  of  action  in  this 
complaint,"  and  that  "the  plaintiff  has  not 
reduced  his  claim  to  judgment  and  has  no 
lien  upon  which  to  base  his  prayers  for  re- 
lief." The  contention  that  the  petition  Is 
multifariouB  Is  predicated  upon  the  idea  that 
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Btniction  and  superintendence,  as  tbe  general 
SJBsembly  was  required  by  the  constitution 
to  make  it  answerable  by  competent  legisla- 
tion." But  he  further  said,  "The  defendant 
in  the  discharge  of  its  Judicial  duties,  could 
not  have  incurred  any  liability,  in  any  view 
of  the  case,  but  for  the  express  provisions 
of  the  constitution  and  laws."  For  the  sake 
of  humanity,  we  can  but  regret  that  there  are 
no  such  express  proYisions  in  the  constitution 
and  laws  of  our  own  state  in  reference  to 
municipal  prisons.  The  only  case  that  we 
have  found  in  which  a  municipal  corporation 
has  been  held  liable  in  damages  for  injuries 
sustained  by  a  person  confined  in  its  prison, 
in  consequence  of  its  unwholesome  condi- 
tion, where  there  was  no  express  constitu- 
tional or  statutory  proyision  upon  which  to 
base  the  decision,  is  that  of  Edwards  v.  Town 
of  Pocahontas  <C.  C.)  47  Fed.  268,  in  which 
District  Judge  Paul  held  "that  a  town  which 
used  a  Jail  of  its  own  was  liable  for  injuries 
to  the  health  of  a  prisoner  caused  by  its  filthy 
condition,  since,  under  section  027  [of  the 
Code  of  Virginia],  and  a  special  provision  of 
tta  ohsrter,  it  might  have  used  a  county  Jail, 
subject  to  ln«pection  and  control."  In  view 
of  the  decisions  of  this  court  in  reference  to 
the  nonliability  of  a  municipal  corporation 
when  exercising  governmental  functions,  and 
the  overwhelming  weight  of  outside  author- 
ity in  cases  similar  to  the  one  we  have  bin- 
der consideration,  we  are  constrained  to  hold 
that  the  defendant  is  not  liable  to  the  plaln- 
tlflT  for  any  injuries  which  he  may  have  sus- 
tained while  confined  in  the  city  guard  house, 
by  reason  of  its  improper  construction  and 
unwholesome  condition,  or  by  reason  of  the 
failure  of  the  municipal  authorities  to  provide 
the  means  by  which  he  could  have  protected 
himself  from  the  inclemency  of  the  weather 
during  his  imprisonment 

2.  We  think  that  the  municipal  corporation 
was  not  liable  for  another  reason.  The  peti- 
tion alleges  that  the  phiintiff  "was  without 
Just  cause  arrested  by  the  police  officers  of 
the  city  of  Griffin  without  a  warrant  and 
was  placed  in  a  certain  place,  called  the 
'guard  house'  of  the  said  city";  that  "he  was 
not  drunk  or  disorderly,  and  no  reasonable 
cause  can  be  assigned  for  such  conduct  on  the 
part  of  the  city  government  and  he  was  not 
guilty  of  any  viola ticm  of  law  whatever."  If 
he  vtras  arrested  without  Just  cause,  was  not 
drunk  or  disorderly,  was  not  guilty  of  any 
violation  of  law  whatever,  and  no  reasonable 
cause  can  be  assigned  for  the  conduct  of  the 
police  officers  in  arresting  and  imprisoning 
him,  then,  clearly,  his  arrest  and  consequent 
imprisonment  were  the  result  of  the  tortious 
acts  of  the  police  officers,  and  for  such  acts 
committed  by  its  policemen  a  municipal  cor- 
poration is  not  liable.  Section  744  of  the  Po- 
litical Ck>de  provides  that  ''a  municipal  cor- 
poration is  not  liable  for  the  torts  of  police- 
men or  other  officers  engaged  in  the  discharge 
of  the  duties  imposed  on  them  by  law."  "A 
municipal  corporation  is  not  liable  to  an  ac- 
tion for  damages  for  the  illegal  an^st  of  a 


citizen  by  one  of  the  police  officers  of  the 
city."  C5ook  V.  Mayor,  etc..  54  Ga.  468;  Mc- 
Elroy  y.  City  of  Albany,  65  Ga.  387.  Nor  for 
the  consequent  imprisonment  of  the  person 
arrested.  Harris  v.  Oity  of  Atlanta,  62  Ga. 
290.  In  Attaway  v.  Mayor,  etc.,  68  Ga.  740, 
the  plaintiff  alleged  that  the  marshal  and  a 
policeman  of  the  cits,  "in  executing  the  com- 
mands of  the  said  mayor  and  aldermen,  did 
arrest  and  Imprison  him  for  the  space  of  ten 
days  in  the  calaboose  of  the  said  city,  with- 
out lawful  warrant,  and  without  the  author- 
ity of  law;  that  the  said  Imprisonment  was 
wanton,  Inhuman,  and  brutal,  because  of  the 
size,  ventilation,  and  filthy  condition  of  said 
calaboose";  and  "that  by  reason  of  said  un- 
lawful imprisonment  he  became  sick."  In 
the  court  below  there  was  a  demurrer  to  tbe 
declaration,  which  was  sustained;  and  this 
court  affirmed  the  Judgment  upon  the  ground 
"that  the  city  is  not  liable  for  the  Illegal  acts 
of  police  officers,"  the  court  citing  the  three 
cftses  laat  above  cited. 

8.  The  defendant  corporation  was  not  lia- 
ble tar  the  act  of  the  mayor  in  requiring  the 
plaintiff  to  give  a  larger  bond  than  the  law 
authorized.  In  fixing  the  amount  of  the 
bond,  the  mayor  acted  in  a  Judicial  capacity 
and  for  an  error  committed  in  the  exercise  of 
Judicial  authority  a  municipal  corporation  is 
not  liable.  PoL  Code,  S  748;  Bartlett  v. 
Oity  of  Columbus,  supra.  Judgment  affirm- 
ed.   All  the  Justices  concurring. 


(Ul  G*.  W) 
KKUGER  et  al.  v.  WALKBB. 
(Supreme  CoufKpf  Georgia.     July  18,   1900.) 
CREDITORS'   SUlT— PARTIES— PLBA.DING— 

1.  An  equitable  petuK^.  wherein  the  plaintiit 
declares  upon  a  dormant^^dgment,  and  where- 
by he  seeks  to  subject  tX^'^^  satlsf action  of 
his  claim  property  alleged  1to  be  that  of  ws 
debtor,  whose  title  thereto,  bt  r€»son  of  a  con- 
spiracy between  him  and  anPther,  has  been 
covered  up  and  concealed  by  fraudulent  conv^- 
ances,  is  not  demurrable  for  wiPt  of  equity, 
or  on  the  ground  that  the  plaintifi\has  an  ade- 
quate remedy  at  law.  .        ,  ^    ;i 

2.  The  person  with  whom  the  dewr  defend- 
ant made  the  alleged  fraudulent  codV^T^^y  ^ 
a  proper  party  defendant  to  such  an  £^o°-  . 

3.  such  a  petition  is  not  multifariou^^<l  ^^ 
maintainable  notwithstanding  the  plaint^  °?" 
no  existing  lien  upon  the  property  of  th*  d^*^° 
defendant. 

4.  The  objection,  raised  by  demurrer,  y^f^^ 
the  plaintiff's  petition  failed  to  show  that^^ 
dormant  judgment  declared  upon  was  bint?^^ 
upon  the  individual  assets  of  the  partnei*s  c^' 
posing  the  firm  against  which  such  judgme^ 
was  alleged  to  have  been  rendered,  was  fuii 
met  by  an  appropriate  amendment. 

5.  There  bemg  in  the  petition  a  prayer  for 
substantial  relief  against  the  debtor,  the  action 
was  properly  brought  in  the  county  of  his  resi- 
dence; and,  his  alleged  co-conspirator  being  a 
proper  party  defendant,  the  superior  court  of 
that  county  had  jurisdiction  of  the  case,  irre- 
spective of  the  latter's  residence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 
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Action  by  B.  P.  Walker  against  L.  V. 
Kruger  and  others.  Judgment  for  plaintiff. 
Defendant  Kruger   brings  error.    Affirmed. 

J.  G.  Jenkins  and  Mayson  A  Hill,  for 
plaintiff  in  error.  Westmoreland  Bros.,  for 
defendant  in  error. 

LUMPKIN.  P.  J.  An  equitable  petition 
was  filed  in  the  superior  court  of  Fulton 
county  by  B.  F.  Walker,  the  portions  of 
which  now  material  are,  in  substance,  as 
follows:  On  the  28th  day  of  June,  1890,  the 
plaintiff  obtained  a  Judgment  against  the 
partnership  of  Chambers  &  Co.,  then  com- 
posed of  B.  Chambers,  who  has  since  become 
a  nonresident  of  this  state,  and  George  B. 
Nazerenus,  who  then  resided  and  still  re- 
sides in  Fulton  county.  Both  partners  were 
served.  In  1892  and  1893  Nazerenus,  with 
his  own  funds,  purchased  a  number  of  de- 
scribed lots  In  said  county  from  S.  A  In- 
man  and  others.  He  fraudulently  had  the 
titles  made  to  himself  as  trustee  for  Mrs. 
Laura  V.  Kruger,  his  daughter,  who  now 
resides  in  Coweta  county;  his  purpose  in 
so  doing  being  to  hinder,  defraud,  and  de- 
feat the  plaintiff  In  the  collection  of  his 
judgment.  Each  of  the  trust  deeds  embra- 
ced a  power  authorizing  Nazerenus  to  sell 
and  convey  the  property  therein  described 
without  an  order  of  court.  The  title  to 
these  lots  is  really  vested,  so  far  as  the 
plaintiff  is  concerned,  in  Nazerenus  in  his 
individual  capacity,  as  the  deeds  were  made 
for  his  benefit,  and  were  taken,  as  stated, 
merely  as  a  subterfuge  "to  hide  property 
from  his  creditors."  Mrs.  Kruger  was  a 
party  to  this  fraudulent  scheme  to  defraud 
the  plaintiff,  and  is  collecting  the  rents  on 
the  property,  and  holding  the  title  deeds 
thereto,  without  ever  having  paid  any  part 
of  the  consideration  therefor,  being  purely 
a  volunteer.  The  alleged  fraud  was  not  dis- 
covered by  the  plaintiff  till  August,  1897. 
He  then  caused  an  execution  issued  upon 
his  Judgment  to  be  levied,  when  a  claim  was 
filed  by  Mrs.  Kruger.  On  the  trial  thereof 
he  offered  in  evidence  "the  said  fi.  fa.,  with 
the  indorsements  thereon,"  but,  objection 
being  made  thereto  "on  the  ground  that 
said  Judgment  and  execution  were  dormant 
—the  entries  of  the  sheriff  of  nulla  bona 
never  having  been  entered  by  the  clerk  of 
the  court  in  the  general  execution  docket 
of  said  county,"— and  the  court  sustaining 
this  objection,  plaintiff  had  no  recourse  but 
to  dismiss  the  levy;  it  appearing  from  an 
examination  of  "the  said  execution  docket,'* 
which  was  produced  in  court,  that  the  same 
"did  not  disclose  that  said  nulla  bona  re- 
turns had  been  so  entered."  There  is  no 
property,  other  than  the  realty  described  in 
the  trust  deeds,  out  of  which  the  plaintiff 
can  make  his  money.  The  petition,  among 
other  things^  prayed  (1)  for  service  on  Cham- 
bers, Nazerenus,  and  Mrs.  Kruger;  (2)  for 
a  judgment  against  Chambers  &  Co.;  (3) 
that  the  title  to  the  lots  above  mentioned  be 


declared  to  be  in  Nazerenus,  and  that  the 
same  be  subjected  to  the  plaintllTs  judg- 
ment; (4)  that  Nazerenus  and  Mrs.  Kruger 
be  enjoined  from  conveying  the  property; 
(5)  that  a  receiver  be  appointed;  and  (6) 
for  general  relief.  Mrs.  Kruger  filed  a  de- 
murrer, which  presented  for  adjudication 
the  questions  discussed  below.  The  court 
sustained  the  demurrer  and  dismissed  the 
case  as  to  her,  but  subsequently,  during 
the  same  term,  rescinded  this  action,  and 
passed  an  order  overruling  Mrs.  Kniger's  de- 
murrer, to  which  order  she  excepted. 

1.  The  first  two  grounds  of  the  demurrer 
were  that  there  was  "no  equity  in  the  com- 
plaint" and  that  the  plaintiff  had  a  complete 
and  adequate  remedy  at  law.  That  these 
points  are  without  merit  is  settled  by  the 
decision  in  the  case  of  De  Lacy  v.  Hurst, 
83  Ga.  223,  9  S.  E.  1052.  It  was  In  that  case 
held,  "The  former  rule  that  courts  of  equity 
would  not  entertain  a  bill  as  long  as  the 
plaintiff  had  a  common-law  remedy,  and 
that  he  must  allege  and  prove  that  he  had 
sued  his  claim  to  judgment,  and  had  an  ex- 
ecution issued  thereon,  on  which  a  return 
of  nulla  bona  had  been  made  by  the  sheriff, 
before  equity  would  take  jurisdiction  and 
aid  him  by  setting  aside  fraudulent  convey- 
ances, etc.,  has  been  abolished  since  the 
passage  of  the  uniform  procedure  act  of 
1887,  which  confers  upon,  the  superior  courts 
Jurisdiction  to  hear  and  determine  all  causes 
of  action,  legal  or  equitable,  or  both." 

2.  The  next  point  presented  by  the  demur- 
rer is  that  there  is  a  misjoinder  of  parties 
defendant  It  was  argued  here  that  Mrs. 
Kruger  was  not  a  proper  party  to  the  case. 
A  complete  answer  to  this  contention  is  to  be 
found  in  the  case  of  Conley  v.  Buck,  100  Ga. 
187,  28  S.  B.  97,  wherein  numerous  authori- 
ties were  cited  to  show  that  where  one  or 
more  persons  enter  into  a  general  conspiracy 
with  a  judgment  debtor,  and  endeavor,  by 
means  of  fraudulent  conveyances,  to  hide  out 
his  property,  in  order  that  the  same  may  not 
be  reached  by  his  creditors,  each  and  all  of 
such  conspirators  may  properly  be  Joined  as 
parties  defendant  to  an  equitable  petition 
filed  with  a  view  to  setting  aside  such  fraud- 
ulent conveyances  and  establishing  the  i4ght 
of  the  plaintiff  to  subject  to  the  payment  of 
his  demand  the  property  thus  sought  to  be 
placed  beyond  his  reach.  The  petition  now 
before  us,  as  will  have  been  seen,  distinctly 
alleges  that  Mrs.  Kruger  was  a  party  to  a 
fraudulent  scheme  entered  into  between  her- 
self and  Nazerenus  with  a  view  to  defraud- 
Ing  the  plaintiff  and  defeating  the  collection 
of  his  Judgment. 

3.  Other  grounds  of  objection  to  the  plain- 
tiff's petition  raised  by  the  demurrer  are 
"that  there  is  a  misjoinder  of  two  or  more 
separate  and  distinct  causes  of  action  in  this 
complaint"  and  that  "the  plaintiff  has  not 
reduced  his  claim  to  Judgment  and  has  no 
lien  upon  which  to  base  his  prayers  for  re- 
lief." The  contention  that  the  petition  Is 
multifarious  Is  predicated  upon  the  idea  that 
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It  seeks  a  judgment  based  on  the  dormant 
Judgment  against  Chambers  &  Co.,  and  at  the 
same  time  prays  that  the  property  described 
in  the  petition  be  made  subject  to  the  satis- 
faction of  such  judgment,  when  obtained.  In 
other  words,  the  complaint  made  is  that  the 
petitioner  not  only  prays  for  a  judgment 
founded  upon  his  legal  cause  of  action,  but 
also  that  Mrs.  Kruger  be  affected  thereby, 
to  the  extent  of  rendering  subject  thereto 
property  the  legal  title  to  which  is  in  her 
trustee,  and  not  in  Nazerenus  in  his  indi- 
vidual right  We  hold,  upon  the  authority 
of  De  Lacy  v.  Hurst,  cited  aboTe,  that  nei- 
ther this  contention,  nor  the  one  setting  up 
that  the  plaintiff  has  not  reduced  his  claim 
to  judgment,  is  wed  taken. 

4.  Still  another  point  presented  by  the  de- 
murrer is  that  the  petition  fails  to  show  that 
the  judgment  sued  on  is  against  Nazerenus 
individually,  or  that  it  was  a  judgment  bind- 
ing his  individual  assets.  This  objection  was 
met  by  an  amendment  to  the  petition  setting 
forth  the  record  of  the  plaintiff's  original  ac- 
tion against  Chambers  &  Co.,  from  which 
it  affirmatively  appears  that  both  of  the  part- 
ners were  served,  and  that  a  judgment  bind- 
ing upon  the  individual  property  of  each  was 
accordingly  entered  up,  agreeably  to  the  pro- 
visions of  section  2638  of  the  Civil  Code. 

5.  The  ground  of  the  demurrer  mainly  in- 
sisted upon  here  was  that  the  superior  court 
of  Fulton  county  had  no  jurisdiction  over 
Mrs.  Kruger,  for  the  reason  that  she  was  a 
resident  of  Coweta  county.  In  this  connec- 
tion it  was  urged  that  there  was  '*no  prayer 
for  substantial  equitable  relief  against  any 
other  defendant."  We  have  already  under- 
taken to  show  that  it  was  proper  to  join 
Nazerenus  and  Mrs.  Kruger  as  co-defendants 
to  the  plaintifTs  action.  If,  therefore,  the 
petition  prayed  for  substantial  relief  of  any 
kind  against  Nazerenus,  this  was  sufficient 
to  give  the  court  jurisdiction  over  Mrs.  Kru- 
ger. The  constitution  of  this  state  declares 
that  "equity  cases  shall  be  tried  In  the  coun- 
ty where  a  defendant  resides  against  whom 
substantial  relief  is  prayed.*'  Civ.  Code,  S 
5871.  In  section  4950  it  is  provided  that  *'all 
petitions  for  equitable  relief  shall  be  filed 
in  the  county  of  the  residence  of  one  of  the 
defendants  against  whom  a  substantial  re- 
lief is  prayed,  except  in  cases  of  Injunctions 
to  stay  pending  proceedings,  when  the  peti- 
tion may  be  filed  In  the  county  where  the 
proceedings  are  pending."  Unquestionably, 
substantial  relief  was  prayed  against  Naz- 
erenus. Nothing  could  be  more  substantial 
than  to  convert  a  dormant  judgment  without 
a  lien  into  a  living  judgment  binding  upon 
specific  property.  The  prayers  in  the  present 
case,  so  far  as  they  relate  to  the  question 
of  jurisdiction,  are  not  materially  different 
from  those  in  the  De  Lacy  and  Hurst  Case, 
and  the  ruling  therein  is  direct  authority  for 
the  one  now  made. 

In  addition  to  what  is  said  above,  we  need 
only  to  further  remark  that  while  counsel  for 
the  plaintiff  in  error  argued  here  that  the 


petition  was  defective,  in  that  the  persons 
who  conveyed  to  Nazerenus  by  trust  deeds 
were  not  joined  as  parties  defendant,  there 
la  no  ground  of  the  demurrer  even  vaguely 
presenting  for  determination  any  question 
as  to  this  matter.    Judgment  affirmed. 


(Ul  Ga.  346) 

PHINIZY  V.  GUBRNSBY  et  al. 

(Supreme  Court  of  Georgia.     July  12,   1900.> 

VENDOR     AND     PURCHASER— LOSS     BY     FIRS 

— RIQUTS  OF  PARTIES— INSURANCE 

—ABATEMENT   OF   PRICE. 

1.  Where  a  binding  executory  contract  for 
the  sale  of  improved  realty  has  been  made,  and 
the  improvements  are  destroyed  by  fire  before 
the  vendor  is  in  a  position  to  convey  the  legal 
title,  and  before  the  vendee  obtains  possessiont 
the  loss  is  that  of  the  vendor. 

2.  If,  in  such  a  case,  the  property  was  In- 
sured, the  vendor  is  entitled  to  collect  the  in- 
surance money  in  his  own  right,  and  does  not 
hold  the  same  in  trust  for  the  vendee. 

3.  Though,  under  section  4041  of  the  Civil 
Code,  it  might  not,  in  such  a  case,  be  the  right 
of  the  vendor  to  compel  a  specific  performance 
by  the  vendee  of  the  original  contract,  yet,  un- 
der the  provisions  of  that  section,  the  vendee 
may  compel  specific  performance;  and,  to  this 
end,  a  court  of  equity  will  allow  him  such  an 
abatement  of  the  contract  price  as  is  just  and 
reasonable  in  view  of  the  changed  condition 
of  the  property. 

4.  The  rule  for  determining  the  amount  of 
such  sbstement  would  be  to  ascertain  if  there 
was  an^  difiference,  on  the  day  the  contract  be- 
came bmding,  between  the  market  value  of  the 
entire  property  and  the  contract  price.  In  case 
there  was  no  difference,  then  the  purchaser 
would  be  entitled  to  a  decree  requiring  the 
seller  to  convey  him  the  property  upon  pay- 
ment of  a  sum  equal  to  the  market  vslae  of 
the  lot,  without  the  building,  on  the  day  the 
contract  was  made.  If  at  the  date  the  con- 
tract became  effectual  the  market  value  of 
the  property   was  greater  than  the   contract 

Erice,  a  sum  representing  this  difference  should 
e  deducted  from  the  market  value  of  the  lot 
without  the  building,  and  the  balance  remaining 
would  be  the  amount  which  the  plaintiff  should 
be  re<^uired  to  pay  for  a  conveyance  of  the  land. 
In  this  way  the  purchaser  would  obtain  the 
benefit  of  his  bargain.  If  the  contract  price 
exceeded  the  market  value,  the  purchaser  should 
pay,  in  addition  to  the  market  value  of  the  lot 
without  the  building,  the  difference  between 
the  market  value  of  the  property  at  the  date 
of  the  contract  and  the  contract  price.  In  this 
way  the  vendor  would  be  given  the  benefit  of 
his  bargain. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Richmond  coun- 
ty;  B.  L.  Brinson,  Judge. 

Action  by  Leonard  Phinlsy  against  0.  B. 
Guernsey  and  others.  From  a  judgment  sus- 
taining a  demurrer  to  the  comprint,  plaio- 
tiff  brings  error.    Reversed. 

J.  R.  Lamar,  for  plaintifiT  in  error.  Jos.  B. 
&  Bryan  Cumming,  for  defendants  in  error. 

COBB,  J.  This  was  an  action  brought  for 
the  purpose  of  compelling  the  specific  per- 
formance of  a  contract  for  the  sale  of  land. 
According  to  the  allegations  of  the  petition, 
the  defendants,  who  were  the  owners  of  a 
city  lot  upon  which  was  situated  a  building, 
entered  into  a  written  agreement  to  sell  tb« 
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same  to  the  plaintiff  for  the  som  of  $16,000,  of 
which  $5  was  paid  when  the  writing  was 
signed,  and  the  balance  was  to  be  paid  when 
the  yendee  should  satisfy  himself  that  the 
Tenders'  title  to  the  property  was  good.  The 
plaintiff  had  agreed  to  take  the  property,  but, 
though  it  is  not  affirmatively  stated  In  the 
petition,  it  is  clearly  Inferable  therefrom  that 
he  never  entered  into  possession.  The  writ- 
ten agreement  to  sell  the  property  was  sign- 
ed on  January  28,  1899.  A  conveyance  of 
the  property  was  delayed  while  the  plaintiff 
was  hivestigating  the  title,  and  after  this  in- 
vestigation a  further  delay  was  occasioned 
by  the  fact  that  the  defendants  could  not 
have  canceled  a  security  deed  which  they 
had  given  to  the  property,  for  the  reason  that 
the  holder  thereof  refused  to  cancel  the  same 
until  his  bond  for  titles  was  surrendered,  and 
that  paper  had  been  lost  by  the  defendants. 
Pending  this  delay,  on  June  8, 1899,  the  build- 
ing on  the  bargained  premises  was  destroyed 
by  fire  through  no  fault  of  the  defendants. 
There  were  at  the  date  of  the  fire  in  full 
force  policies  of  fire  Insurance  for  amounts 
aggregating  the  sum  of  $10,000.  The  plain- 
tiff avers  his  desire  to  comply  with  the  con- 
tract of  sale,  so  far  as  it  is  possible,  in  the 
changed  condition  of  affairs,  to  carry  the 
same  into  effect  He  alleges  that  he  is  will- 
ing to  take  the  land,  and  that  the  amount 
to  be  paid  by  him  should  be  ascertained  by 
the  application  of  equitable  principles.  There 
was  no  agreement  between  the  parties  with 
reference  to  the  ownership  of  the  policies  of 
insurance  prior  to  the  actual  conveyance  of 
the  property,  though  it  was  agreed  that  when 
the  property  was  conveyed  in  accordance 
with  the  terms  of  the  contract  the  policies  of 
insurance  should  be  assigned  to  the  plain- 
tiff. The  prayers  of  the  petition  were  that 
the  defendants  be  decreed  to  make  to  plain- 
tiff a  conveyance  of  the  land  under  the  terms 
set  forth  In  the  contract  of  sale,  the  court 
to  make  an  abatement  in  the  purchase  price 
to  the  extent  of  the  value  of  the  improve- 
ments destroyed  by  fire,  and  for  general  re- 
lief. By  amendment,  prayers  were  added 
that,  in  the  event  the  court  should  be  of  opin- 
ion that  the  plaintiff  is  not  entitled  to  an 
abatement  of  the  purchase  money  by  reason 
of  the  destruction  of  the  improvements,  a 
decree  should  be  entered  that  upon  payment 
of  the  purchase  money  the  defendants  should 
be  required  to  make  to  plaintiff  a  deed  to  the 
land,  and  turn  over  to  him  the  insurance 
money  collected.  There  was  a  demurrer  to 
the  petition  on  the  ground  that  the  facts  set 
forth  did  not  entitle  the  plaintiff  to  the  re- 
lief prayed,  and  that  on  account  of  the  chan- 
ged condition  in  affairs  a  specific  perform- 
ance of  the  contract  was  impracticable.  The 
court  sustained  the  demurrer  and  dismissed 
the  petition,  and  to  this  ruling  the  plaintiff 
excepted. 

1.  "When  a  binding  agreement  is  entered 
Into  to  fell  land,  equity  regards  the  vendor 
as  a  trustee  of  the  legal  title  for  the  bene- 
fit of  the  vendee,  while  the  latter  is  looked 


upon  as  a  trustee  of  the  purchase  money  for 
the  benefit  of  the  former."  Bisp.  Eq.  (5th 
Ed.)  I  861.  This  rule,  however,  is  not  applica- 
ble unless  there  is  an  ability  as  well  as  a 
willingness  on  the  part  of  the  vendor  to 
convey;  the  purchaser  not  being  considered 
as  the  owner  from  the  date  of  the  contract 
unless  the  vendor  is  prepared  to  convey  a 
clear  title  and  is  not  in  default  1  Warv. 
Vend.  p.  195.  In  the  case  of  Mackey  v. 
Bowles,  98  Oa.  730,  25  S.  EL  834,  it  was 
held  that  if,  after  the  parties  had  entered 
into  a  binding  executory  contract  to  sell,  the 
property  was  damaged  before  the  vendor 
was  in  a  condition  to  convey,  the  loss  fell 
upon  the  vendor,  and  not  on  the  purchaser. 
The  loss  in  that  case  arose  out  of  the  de- 
struction by  fire  of  a  building  situated  upon 
the  land  which  was  the  subject-matter  of  the 
sale.  See,  also,  in  this  connection,  Ellnney  v. 
Hickox,  24  Neb.  167,  38  N.  W.  810;  Thompson 
V.  Qould,  20  Pick.  134.  Applying  the  princi- 
ples above  alluded  to  to  the  present  case,  as 
the  vendee  had  not  gone  into  possession  be- 
fore the  fire,  and  the  vendors  were  not 
prior  to  that  occurrence,  in  a  position  where 
they  could  make  to  the  vendee  an  unincum- 
bered title  to  the  property,  they  were  the 
owners  of  the  property  at  the  date  the  fire 
occurred,  and  the  loss  resulting  therefrom 
must  fall  upon  them.  If  the  contract  has 
been  so  far  completed  that  the  vendee  is  to 
be  treated  as  the  owner  of  the  premises,  then 
the  loss  falls  upon  him,  as  was  the  case  in 
Paine  v.  Meller,  6  Ves.  349,  where  it  was 
held  that  when  there  was  a  contract  for  the 
sale  of  houses,  which,  on  account  of  defects 
In  the  title,  could  not  be  completed,— the 
treaty,  however,  proceeding  upon  a  proposal 
to  waive  the  objection  upon  certain  terms,— 
and  the  houses  were  burned  before  the  con- 
veyance, the  purchaser  was  bound  if  he  ac- 
cepted the  title;  and  the  fact  that  the  ven- 
dor allowed  Insurance  on  the  houses  to  ex- 
pire on  the  day  on  which  the  contract  was 
originally  to  have  been  completed,  without 
notice  to  the  vendee,  makes  no  difference. 

2.  The  next  question  to  be  determined  is, 
who  was  entitled  to  collect  the  insurance? 
As  has  been  seen,  the  loss  occasioned  by  th« 
fire  fell  upon  the  vendors,  and  it  would  seem 
that  the  Indemnity  against  loss  should  belong 
to  them.  This  is,  we  believe,  the  rule  in 
such  cases.  If  the  contract  of  sale  had  been 
so  far  completed  that  the  vendors  would 
have  held  the  legal  title  as  trustees  for  the 
vendee,  then  they  would  likewise  have  held 
title  to  the  policies  in  the  same  capacity. 
But  as  they  were  the  owners  of  the  prop- 
erty to  the  extent  that  the  loss  occasioned 
by  the  fire  fell  upon  them,  they  will  also  be 
treated  as  owners  of  the  property  so  far  as 
the  right  to  the  insurance  on  the  building 
is  concerned.  In  Poole  v.  Adams,  33  L.  J. 
(N.  S.)  639,  it  was  held  that  a  purchaser  of 
property  insured,  which  was  destroyed  by  fire, 
does  not  by  the  mere  fact  of  purchase  ac- 
quire a  right  to  the  insurance  money.  It  has 
been  held  io  some  cases  that  where  a  con- 
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tract  of  Bale  is  so  far  completed  that  the  Ten- 
der is  to  be  treated  as  the  trustee  of  the 
vendee,  the  vendor  would  also  hold  In  trust 
for  the  vendee  a  policy  of  insurance  which 
was  on  the  property  at  the  time  the  contract 
was  made,  and  that,  if  a  loss  by  fire  oc- 
curred between  the  date  of  the  contract  and 
the  time  fixed  for  the  delivery  of  the  deed, 
the  vendor  would  be  compelled,  to  account 
to  the  vendee  for  the  insurance  money  col- 
lected on  the  policy,  as  he  was  in  equity  the 
owner  of  the  property  at  the  time  of  the 
fire,  and-  the  loss  fell  upon  him.  Reed  v. 
Lukens,  44  Pa.  St.  200.  See,  also,  Insur- 
ance Co.  V.  UpdegraflP,  21  Pa.  St  513;  WU- 
liams  V.  LlUey,  67  Conn.  50,  34  Atl.  765,  37  L. 
R.  A.  150;  Grange  Mill  Co.  v.  Western  Assur. 
Co.  (111.  Sup.)  9  N.  B.  274.  The  rule  is  thus 
stated  by  the  supreme  court  of  Ohio  in  Gil- 
bert V.  Port,  28  Ohio  St  276  (Syl.,  point  8): 
''As  between  vendor  and  vendee  under  a 
valid  and  subsisting  contract  of  sale  of  real 
estate,  covered  by  a  policy  of  insurance, 
where  a  loss  insured  against  occurs  after  the 
date  of  the  contract  and  before  conveyance, 
the  true  test  for  determining  for  whom  the 
money  recovered  on  the  policy  belongs,  in  the 
absence  of  stipulations  governing,  is  to  deter- 
mine who  was  the  owner,  and  which  party 
actually  sustained  the  loss.'*  As  in  the  pres- 
ent case  the  loss  fell  upon  the  vendors,  they 
were  entitled  to  collect  and  hold  the  money 
due  by  the  insurance  companies  on  the  poli- 
cies issued  on  the  property. 

3.  When  tiiere  has  been  a  binding  agree- 
ment to  sell  improved  real  estate,  and  before 
the  property  Is  conveyed  the  improvements 
upon  the  property  are  destroyed  by  fire 
without  the  fault  of  the  vendor,  will  a  court 
of  equity  compel,  at  the  instance  of  the  ven- 
dee, a  specific  performance  of  the  contract? 
Section  4041  of  the  Civil  Code  declares: 
"The  vendor  seeking  specific  performance 
must  show  an  ability  to  comply  substantial- 
ly with  his  contract  In  every  part,  and  as  to 
all  the  property;  but  a  want  of  title,  or  oth- 
er Inability  as  to  part,  will  not  be  a  good 
answer  to  the  vendee  seeking  performance, 
who  is  willing  to  accept  title  to  the  part 
receiving  compensation  for  the  other.  If 
the  defects  in  the  vendor's  title  be  trifiing 
or  comparatively  small,  equity  vrtll  decree 
at  his  instance  granting  compensation  for 
such  defects."  The  section  quoted  is  but  a 
modification  of  the  general  rules  recognized 
by  courts  of  equity  in  reference  to  applica- 
tion for  the  specific  performance  of  con- 
tracts. "It  is  settled  that  Immaterial  de- 
ficiencies will  not  deprive  the  vendor  of  his 
right  to  have  the  contract  performed  as 
against  the  vendee,  provided  that  the  defi- 
ciencies are  such  as  may  be  compensated  in 
money.  Under  such  circumstances,  the  ven- 
dee may  be  compelled  to  take  the  property, 
and  a  suitable  deduction  will  be  made  in  the 
price.  But,  if  the  deficiencies  are  material 
and  Important  the  vendee  will  not  be  com- 
pelled to  take  the  property.  He  is  entitled 
to  have  what  he  bargained  for,  and  it  would 


obviously  be  extremely  unjust  to  foree  any- 
thing upon  him  which  he  had  not  designed 
or  contracted  to  buy.  If  there  is  a  failure  iii 
that  which  is  an  inducement  to  the  pur- 
chase, he  will  not  be  compelled  to  take." 
Bisp.  Eq.  (5th  Ed.)  |  389.  In  Gould  v.  March, 
70  Me.  288.  it  was  held:  When  the  owner 
of  land  with  a  building  thereon  agrees  to 
convey  it  at  a  future  day  on  payment  of  the 
purchase  money,  and  before  payment  and 
conveyance  the  building  is  destroyed  by  fire 
without  the  fault  of  either  party,  the  loss 
must  fall  upon  the  vendor;  and,  if  the  build- 
ing formed^  a  material  part  of  the  value  of 
the  premises,  the  vendee  cannot  be  compel- 
led to  take  a  deed  to  the  land  alone,  and  pay 
the  purchase  money.  See,  also.  Smith  v. 
Cansler,  83  Ky.  367:  Wells  v.  Calnan.  107 
Mass.  514;  Powell  v.  Railroad  Co.,  12  Or. 
488,  8  Pac.  544;  Kinney  v.  Hickox,  24  Neb. 
167,  38  N.  W.  816;  Hnguenin  v.  Courtenay. 
21  S.  C.  403.  It  may  be  stated  as  a  general 
rule  that,  where  property  which  is  the  sub- 
ject of  a  contract  of  sale  has  been  substan- 
tially damaged  or  materially  changed  be- 
tween the  date  of  the  contract  of  sale  and 
the  time  when  the  vendor  offers  to  convey, 
the  courts  will  not  decree  a  specific  perform- 
ance of  the  contract  at  the  instance  of  the 
vendor.  The  reason  for  this  is  apparent 
The  vendor  has  no  right  to  force  upon  the 
vendee  something  which  he  has  not  agreed 
to  buy.  The  rule  Is  different  however,  when 
the  application  for  specific  performance 
comes  from  the  vendee.  There  is  a  manifest 
reason  for  this  difference.  The  vendee  has 
a  right  if  he  sees  proper  to  do  so.  to  accept 
less  than  he  bargained  for.  and  compensa- 
tion for  the  loss  of  that  which  he  does  not 
obtain.  If,  for  any  reason,  the  vendor  can- 
not convey  to  the  vendee  substantially  what 
the  contract  calls  for,  of  course  a  specific 
performance  of  the  contract  according  to  Its 
terms  is  impossible.  Such  obstacles  to  a 
specific  performance  may  arise  from  a  de- 
fect in  the  title  to  some  portion  of  the  prem- 
ises bargained  for,  or  from  the  fact  that 
the  interest  of  the  vendor  Is  different  from 
that  described  In  the  contract,  or  the  prop- 
erty may  be  subject  to  liens  or  incumbran- 
*  ces,  or,  if  the  subject  of  the  contract  is  land, 
it  may  be  deficient  in  quantity  or  quality 
or  value.  "In  such  a  case  there  are  only 
three  possible  alternatives  for  a  court  of 
equity  to  pursue:  Either  to  refuse  Its  rem- 
edy entirely;  or  to  enforce  the  contract  with- 
out any  regard  to  the  partial  failure,  com- 
pelling the  purchaser  to  take  what  there  is 
to  give,  and  to  pay  the  full  price,  as  agreed: 
or  to  decree  a  conveyance  of  -the  vendor's 
actual  interest,  and  allow  to  the  vendee  a 
pecuniary  compensation  or  abatement  from 
the  price  proportioned  to  the  amount  and 
value  of  the  defect  in  title  or  deficiency  te 
the  subject-matter."  Pom.  Cont  I  434.  In 
the  same  connection  the  author  just  quoted 
says:  That  the  first  alternative  might  often 
contravene  the  wishes  and  interests  of  both 
parties,  and  cannot  therefore,  be  taken  aa 
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tbe  universal  rule.  That  the  second  one 
would  be  extremely  unjust  and  inequltablet 
though  it  is  occasionally  resorted  to  when 
the  Yendee  is  not  in  a  situation  which  enti- 
tles him  to  favorable  consideration.  That 
the  third  is  based  upon  equitable  principles. 
It  endeavors  to  preserve  the  rights  of  both 
parties,  and  is  therefore  constantly  resorted 
to  and  applied  by  courts  of  equity  in  aid  of 
a  vendee,  and  sometimes,  although  under 
more  and  greater  restrictions,  in  aid  of  the 
vendor.  But  that  there  are  circumstances 
under  which  even  a  vendee  is  not  allowed 
to  avail  himself  of  the  doctrine.  In  section 
435  the  same  author  says:  *'If  the  purchas- 
er is  willing  and  desirous  to  take  the  partial 
interest  which  the  vendor  can  convey,  and 
especially  if  ae  is  the  party  calling  upon  the 
court  for  relief,  there  can  be  but  little  diffi- 
culty in  granting  him  the  remedy  of  per- 
formalice,  with  a  reasonable  compensation 
for  the  defects."  Mr.  Bispham,  in  his  work 
on  the  Principles  of  Equity,  thus  states  the 
rule:  "It  may  sometimes  happen  that  de- 
fects exist  which  render  the  property  less 
valuable  than  the  contract  price,  but  which 
aevertheless  may  not  be  of  so  yltal  a  charac- 
ter as  to  induce  the  purchaser  entirely  to 
throw  up  his  bargain.  In  such  a  case  the 
equity  of  specific  performance  with  compen- 
sation comes  into  play  for  the  benefit  of  the 
vendee.  He  is  entitled  to  have  the  agreement 
carried  out,  and  yet  at  the  same  time  to 
have  an  abatement  or  allowance  made  by 
reason  of  the  defects."  Bisp.  Bq.  (5th  Ed.) 
f  890.  See,  also,  Fry,  Spec.  Perf.  (8d  Ed.) 
H  1222,  1228;  2  Story,  Eq.  Jur.  asth  Ed.)  | 
779;  2  Suth.  Dam.  (2d  Ed.)  §  589,  p.  1811; 
2  Beach,  Mod.  Bq.  Jur.  H  624,  627;  22  Am. 
&  Eng.  Enc.  Law  (Ist  Ed.)  pp.  942,  943;  Bar- 
bers ▼.  Oadsden,  6  Rich.  Bq.  284,  62  Am. 
Dec.  890.  The  text-books  and  cases  cited 
dhow  that  the  doctrine  of  specific  perform- 
ance, with  compensation  for  defects  when 
the  vendor  cannot  convey  exactly  what  his 
contract  calls  for.  is  thoroughly  established, 
and  it  Is  in  rare  cases  where  the  court  will 
refuse  such  relief  at  the  instance  of  the 
vendee.  It  is  true  that  in  nearly  If  not 
quite  an  of  the  cases  the  inability  on  the 
part  of  the  vendor  to  convey  what  the  con- 
tract called  for  arose  from  some  fact  which 
was  in  existence  at  the  time  the  contract  of 
sale  was  made,  such  as  defects  in  the  title 
to  a  part  of  the  premises,  deficiency  in  quan- 
tity or  quality  or  value  of  the  property 
which  was  the  subject-matter  of  the  con- 
tract, and  the  like.  There  does  not  seem, 
however,  to  be  any  good  reason  why  the 
principle  should  not  be  applicable  where  the 
inability  of  the  vendor  to  convey  a  part  of 
that  which  his  contract  stipulated  for  arose 
subsequent  to  the  making  of  the  contract, 
out  of  some  transaction  in  which  the  vendee 
was  not  involved;  and  the  fact  that  the 
vendor  was  himself  without  fault  would  not 
seem  to  be  an  obstacle  which  would  prevent 
the  application  of  the  rule.  Requiring  a 
vendor  to  pay  damages  to  his  vendee  for  a 


failure  to  convey  property  which  subsequent 
to  the  execution  oi  the  contract  of  sale  was 
destroyed  by  fijre  is  no  greater  hardship  thaJi 
requiring  a  vendor  to  pay  damages  on  ac- 
count of  his  having  ignorantly,  though  hon- 
estly, and  after  the  exercise  of  all  possible 
diligence,  bargained  away  something  which 
he  did  not  own,  but  which  he  believed  was 
his  own.  That  he  wotild  be  required  to  pay 
damages  in  the  latter  case,  no  one  will 
doubt  That  he  should  be  in  the  former 
case,  ought  not,  it  would  seem,  to  be  ques- 
tioned, upon  principle  In  Lombard  v.  Chi- 
cago Sinai  Congregation,  64  UL  477,  which 
was  a  case  of  an  executory  contract  for  the 
sale  of  real  estate,  where  the  vendor  was 
to  furnish  an  abstract  of  title,  and,  if  not 
satisfactory,  he  was  to  have  the  option  of 
perfecting  the  title,  or  annulling  the  contract 
and  returning  the  money  paid,  and  the  ab- 
stract failed  to  show  title,  and  the  vendor 
failed  to  exercise  his  option,  after  notice  to 
do  so,  until  after  buildings  thereon  were  de- 
stroyed by  fire,  the  vendor  still  remaining  in 
possession,  it  was  held,  on  a  bill  by  the  ven- 
dee for  the  specific  performance  of  the  con- 
tract as  to  the  land,  and  compensation  for 
the  buildings  and  property  destroyed,  that 
the  contract  was  not  so  complete  as  to  make 
the  land  the  property  of  the  vendee,  so  as  to 
throw  upon  him  the  loss  of  the  buildings, 
and  that  upon  specific  performance  being 
ordered  the  vendee  was  entitled  to  compen- 
sation for  the  loss,  to  be  deducted  from  the 
purchase  money,  and  that  the  vendor  was 
entitled  to  interest  on  the  unpaid  purchase 
money  only  from  the  time  a  good  title  to 
the  property  was  shown,  the  vendor  being 
entitled  to  the  rents  and  profits  up  to  such 
time.  The  case  Just  referred  to  is  the  only 
one  which  has  been  called  to  our  attention 
which  is  at  all  similar  to  the  present  case. 
Upon  principle,  however,  we  have  no  hesi- 
tancy in  holding  that  the  vendee  in  a  case 
like  the  present  is  entitled  to  have  a  con- 
veyance made  to  him  of  the  land,  and  com- 
pensation for  the  loss  of  the  building,  pro- 
vided the  loss  thus  sustained  is  capable  of 
computation.  If  the  plaintiff  sustains  his 
allegations,  a  decree  should  be  entered  that 
the  defendants  convey  to  him  the  land 
which  was  the  subject-matter  of  the  con- 
tract, and  that  the  purchase  price  be  abated 
in  such  an  amount  as  is  Just  and  reasonable 
in  view  of  the  changed  condition  of  the 
property. 

4.  If  the  difference  In  value  between  the 
interest  contracted  for  and  the  Interest  that 
can  be  conveyed  Is  Incapable  of  computation, 
of  course  the  court  will  not  undertake  to  en- 
ter a  decree  for  specific  performance,  with 
compensation  for  defects.  But  as  has  been 
said,  in  the  light  of  many  adjudicated  cases, 
•It  is  conceived  that  the  court  will  seldom 
now  consider  a  difficulty  of  this  kind  insuper- 
able." Fry,  Spec.  Perf.  (3d  Ed.)  §  1240.  We 
do  not  think  the  present  case  falls  within 
the  rule  above  referred  to,  as  It  seems  to  us 
that  the  amount  which  should  be  allowed  to 
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the  plaintiff  as  compensation  for  the  loss 
sustained  by  him  in  not  obtaining  a  convey- 
ance of  the  land  with  the  building  on  it  can 
be  made  the  subject  of  exact  computation. 
Let  it  be  kept  in  mind 'that  the  plaintiff  is 
entitled  to  be  placed,  so  far  aa  property  and 
money  will  place  him,  in  exactly  the  same 
position  that  he  was  in  on  the  day  that  the 
contract  of  sale  was  entered  into.  If  on  that 
day  the  property  was  worth  more  than  he 
agreed  to  pay  for  it,  he  is  entitled  to  the 
profit  on  his  bargain.  If,  on  the  other  hand, 
the  property  was  worth  less  than  he  agreed 
to  pay  for  it,  he  must  suffer  the  loss.  Let 
it  be  ascertained  what  was  the  market  value 
of  the  property  with  the  building  on  it  on  the 
day  that  the  contract  was  entered  into.  Let 
it  also  be  ascertained  what  was  the  market 
value  of  the  lot.  without  regard  to  the  build- 
ing on  that  day.  If  the  market  value  of  the 
Improved  lot  was  more  than  the  contract 
price,  the  difference  between  these  two  sums 
would  be  the  profit  that  the  plaintiff  would 
have  realized  on  his  bargain.  Deduct  the 
amount  of  profit  from  the  market  value  of 
the  lot  alone,  and  the  sum  remaining  will  be 
the  amount  which  the  plaintiff  should  be 
required  to  pay.  If  the  market  value  of  the 
property  and  the  contract  price  are  the  same, 
then  the  plaintiff  should  be  reqoired  to  pay 
a  sum  which  would  equal  the  market  value 
of  the  lot  without  the  building.  If  the  mar- 
ket value  of  the  whole  property  was  less 
than  the  contract  price,  then  the  plaintiff 
should  be  required  to  pay  the  market  value 
of  the  lot  without  the  building,  and  In  addi- 
tion to  this  the  difference  between  the  mar- 
ket value  of  the  lot  and  building  and  the 
contract  price,  provided  that  in  no  event 
should  the  plaintiff  be  required  to  pay  more 
than  $16,000.  While  we  find  no  rule  for  com- 
puting the  amount  of  compensation  in  such 
cases,  we  think  the  above  rules  are  in  accord- 
ance with  equitable  principles,  and  are  de- 
ducible  from  the  general  rules  which  seem 
to  have  been  recognized  by  the  courts  and 
text  writers.  See,  in  this  connection.  Smith 
V.  Kirkpatrick,  70  Ga.  410.  7  S.  E.  258;  2 
Suth.  Dam.  (2d  Ed.)  pp.  1311,  1312;  2  Beach, 
Mod.  Eq.  Jur.  §  620;  Wilcoxon  v.  Calloway, 
67  N.  C.  463;  Fry,  Spec.  Perf.  (3d  Ed.)  | 
1239.  The  prayers  of  the  petition  were  broad 
enough  to  authorize  relief  along  the  lines 
above  indicated.  The  court  erred  in  sustain- 
ing the  demurrer,  and  the  case  should  be  tried 
in  the  light  of  what  is  here  laid  down.  Judg- 
ment reversed.    All  the  justices  concurring. . 
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WALKER  V.  EDMUNDSON. 

(Supreme  Court  of  Georgia.     July  14,  1900.) 

TENANT  HOLDING  OVER— DEFENSES— STAT- 
UTE OF  FRAUDS. 

Where  a  landlord  sues  out  a  warrant  to 
eject  a  tenant  on  the  ground  that  he  is  holding 
over  and  beyond  his  term,  and  the  tenant,  in 
his  counter  affidavit,  denies  these  allegations, 
and  alleges  that  he  had  made  a  contract  with 
the  plaintiff  whereby  he  rented  the  premises 


for  the  term  of  two  years  at  a  specified  monthly 
rental,  and  purchased  a  stock  of  goods  from 
the  plaintiff  (the  goods  beln^  in  one  of  the 
houses  on  the  premises),  and  m  the  same  con- 
tract the  plaintiff  agreed  and  stipulated  that 
the  defendant  might,  at  any  time  within  two 
years  from  the  date  of  the  contract,  purchase 
the  premises,  with  a  specified  number  of  acres 
of  land,  at  a  specified  price  per  acre  for  the 
land,  and  the  cost  of  the  material  of  which 
the  nouses  were  built,  hdd,  that  the  defense 
was  not  demurrable  on  the  ground  that  it  did 
not  allege  whether  the  contract  was  oral  or 
in  writing,  nor  on  the  ground  that  it  failed 
to  allege  any  sufficient  consideration  for  the 
contract,  and  showed  that  the  same  was  uni- 
lateral, nor  on  the  ground  that  it  set  op  a  con- 
tract too  indefinite  to  be  enforced. 
(Syllabus  by  the  Court.) 

Error  from  superior  courts  Johnson  county; 
B.  D.  Evans,  Judge. 

Action  by  W.  E.  Walker  against  J.  S.  Ed- 
mundson.  From  a  Judgment  overruling  a  de- 
murrer to  defendant's  counter  affidavit,  plain- 
tiff brings  error.    Affirmed. 

A.  F.  Daley  and  J.  L.  Kent,  for  plaintiff 
in  error.  V.  B.  Robinson,  for  defendant  In  er- 
ror. 

SIMMONS^  G.  J.  A  warrant  was  sworn  out 
by  Walker  for  the  purpose  of  dispossessing 
Edmundson  of  certain  premises  on  the 
ground  that  Edmundson  was  a  tenant  who 
had  failed  to  pay  his  rent,  and  who  was  hold- 
ing over  and  beyond  his  term.  Edmundson 
filed  a  counter  affidavit;  denying  that  he  had 
failed  to  pay  his  rent,  and  alleging  that  he 
had  made  a  contract  with  Walker  whereby 
he  had  rented  the  premises  for  two  years  at 
five  dollars  per  month,  and  in  the  same  con- 
tract purchased  from  Walker  a  certain  stock 
of  goods  in  one  of  the  houses  on  the  premises; 
that  in  the  same  contract  Walker  agreed  that 
Edmundson  might  purchase  the  premises, 
with  25  acres  of  land  adjoining,  at  five  dol- 
lars per  acre  for  the  land,  together  with  the 
value  of  the  material  of  which  the  houses 
were  built  He  alleged  that  this  contract  of 
rental  expired  on  April  29,  1899,  and  that  on 
April  22.  1899,  he  had  informed  Walker  of  his 
acceptance  of  the  option  to  purchase,  and  had 
tendered  him  the  full  amount  of  the  purchase 
money  agreed  upon;  that  he  had  caused  a 
survey  of  the  land  to  be  made,  and  that 
instead  of  containing  25  acres,  as  stated  in 
the  contract,  the  tract  contained  less  than  20 
acres;  that  Walker  had'  refused  to  receive 
the  money  tendered,  and  had  threatened  Ed- 
mundson with  violence  if  he  renewed  the 
tender.  The  tender  was  renewed  in  the  coun- 
ter affidavit,  which  also  alleged  that  Walker, 
to  defraud  the  defendant  and  place  a  cloud 
upon  the  title  to  the  land,  had  made  a  deed 
to  his  minor  daughter.  There  were  prayers 
that  this  minor  daughter  be  made  a  party 
and  the  deed  to  her  canceled,  and  that  spe- 
cific performance  of  the  contract  be  decreed; 
the  defendant  paying  the  amount  agreed  up- 
on, and  Walker  conveying  him  the  premises. 
To  this  counter  affidavit  Walker  demurred 
on  the  ground  that  it  "did  not  set  forth  Auy 
valid  and  legal  defense,  and  did  not  deny 
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the  expiration  of  the  term  of  rent,  but  nnd^v 
took  to  set  up  the  right  to  exercise  an  op- 
tion to  buy  under  a  contract  without  consid- 
eration, and  which  was  unilateral  In  its  terms, 
and  too  indefinite  in  Its  terms  to  be  suscep- 
tible of  enforcement  by  Judgment  of  the  court 
for  specific  performance."  The  court  over- 
ruled this  demurrer,  and  the  plaintiff  ex- 
cepted. ■ 

There  was  no  error  in  refusing  to  sustain 
any  of  the  grounds  of  the  plaintifTs  demurrer. 
If  the  allegations  of  the  defendant's  counter 
affidavit  are  true,  he  has  a  good  defense  to 
the  warrant  seelclng  to  eject  him.  He  denies 
the  Indebtedness  for  rent,  and  denies  that 
he  is  holding  over  as  a  tenant,  and,  to  sus- 
tain these  allegations,  sets  up  facts  which 
constitute  a  good  defense.  If  the  defendant 
made  a  contract  with  the  plaintiff  to  rent  the 
place  for  two  years,  with  an  option  given 
him  to  purchase  within  that  time,  and  he 
gave  notice  In  time  to  the  plaintiff  that  he 
would  purchase,  and,  having  paid  up  his  rent 
to  that  time,  tendered  the  purchase  money 
agreed  upon,  then,  of  course,  he  was  not  in- 
debted for  rent,  or  holding  over  as  tenant 
When  he  had  exercised  his  privilege  and  had 
tendered  the  purchase  money,  he  ceased  to 
be  a  tenant,  and  became,  in  law  and  equity, 
the  owner  of  the  premises.  It  was  claimed 
in  the  court  below  and  in  the  argument  here 
that  the  contract  for  the  sale  of  the  land  was 
within  the  statute  of  frauds,  and  that,  in- 
asmuch as  the  counter  affidavit  did  not  al- 
lege that  It  was  in  writing,  the  demurrer 
should  have  been  sustained.  We  do  not  agree 
with  plaintifTs  counsel  in  this  contention. 
Tlie  rule  is  well  settled  that  it  is  not  neces- 
sary to  aver  In  pleadings  that  contracts  re- 
quired by  the  statute  of  frauds  to  be  in  writ- 
ing are  in  fact  so.  When  a  contract  of  this 
kind  is  set  up,  the  court  will  presume  that 
It  was  in  writing,  unless  the  pleadings  show 
to  the  contrary.  Where  the  contract  is  al- 
leged, without  stating  whether  it  is  written 
or  oral,  the  pleading  is>  not  demurrable  be- 
cause silent  on  this  question.  This  point  has 
been  recently  passed  upon  by  this  court  and 
discussed  in  an  elaborate  opinion  by  Mr.  Jus- 
tice Lewis  In  the  case  of  Draper  v.  Dry- 
Goods  Co.,  103  Ga.  661,  30  S.  B.  566,  in  which 
the  decisions  of  this  court  and  many  other 
authorities  are  reviewed  and  discussed.  In 
that  case  it  was  held  that  a  petition  was  not 
demurrable  because  it  failed  to  allege  that 
a  contract  which  was  within  the  statute  of 
frauds  was  in  writing.  This  ruling  was  fol- 
lowed and  approved  by  a  full  bench  in  the 
case  of  Bluthenthal  v.  Moore,  106  Ga.  424, 
82  S.  E.  344,  and  It  is  unnecessary  to  further 
elaborate  the  subject  here. 

Nor  was  the  contract  in  the  present  case 
without  consideration.  It  will  be  remem- 
bered that  the  contract  of  rental  of  the  prem- 
IMS.  of  sale  of  the  merchandise,  and  of  giving 
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an  option  on  the  land,  was  an  one.  Bdmundson 
agreed  to  rent  the  place  and  buy  the  goods, 
and  Walker  agreed  to  sell  the  land  at  any 
time  within  two  years  that  Edmundson  de- 
sired to  purchase  it  We  think  the  promise 
of  Edmundson  to  pay  rent  for  the  place,  and 
the  payment  by  him  of  the  purchase  price  of 
the  goods,  was  sufficient  consideration  for 
Walker's  promise  to  sell  him  the  land.  In  all 
probability,  Edmundson  would  not  have 
agreed  to  rent  the  place  and  buy  the  goods 
at  the  agreed  terms  if  Walker  had  not  given 
the  option  as  a  part  of  the  contract  It  is 
probable  that  Edmundson  was  Induced  to  buy 
the  goods  for  a  larger  price  by  this  oppor- 
tunity to  obtain  the  stand  or  location  for 
merchandising,  in  the  hope  of  continuing 
business  there.  Certainly  he  did  have  this 
option  included  as  a  part  of  the  contract,  and 
the  consideration  of  the  contract  supports  its 
every  part,  it  being  entire.  Nor  was  the  con- 
tract unilateral.  One  party  agreed  to  pay 
rent  and  buy  the  goods,  and  the  other  prom- 
ised to  allow  the  use  of  the  rented  place,  to 
sell  the  goods,  and  to  sell  the  land,  at  the 
option  of  the  first  True,  Edmundson  had  an 
option,  and  was  not  bound  to  purchase  the 
land;  but  when  he  exercised  his  option,  by 
offering  to  buy,  the  contract  of  sale  then  be- 
came binding  on  both  parties.  Upon  these 
questions  see  the  opinion  of  Mr.  Justice  lit- 
tle in  the  case  of  Black  v.  Maddox,  104  Ga. 
157,  30  S.  E.  723. 

We  think  that  the  contract  set  up  by  Ed- 
mundson was  not  too  indefinite  to  be  suscep- 
tible of  specific  enforcement  It  was  clearly 
alleged  that  the  plaintiff  agreed  to  sell  the 
defendant  two  houses  and  a  25-acre  tract  of 
land,  at  five  dollars  per  acre,  together  with 
the  value  of  the  material  of  which  the  houses 
were  built.  Here,  then,  is  a  contract  which 
specifies  the  land  Involved,  its  exact  location 
and  boundaries,  and  that  the  price  is  to  be 
five  dollars  per  acre.  It  is  true,  the  counter 
affidavit  alleges  that  there  is  a  deficiency  in 
the  number  of  acres;  but  as  the  contract  pro- 
vided for  payment  according  to  the  number 
of  acres,  and  not  for  a  fixed  price  for  the 
whole,  there  is  no  difficulty  in  ascertaining 
the  exact  number  of  acres  to  be  paid  for  by 
the  defendant  In  such  a  case  the  vendee  can 
enforce  specific  performance  of  the  contract, 
abating  the  price  on  account  of  the  deficiency. 
See  Phinizy  v.  Guernsey'  (this  term)  36  S.  B. 
796.  The  value  of  the  material  of  the  houses 
could  be  easily  ascertained,  and  the  fact  that 
the  price  of  it  was  not  definitely  fixed  by  the 
contract  would  not  render  the  agreement  so 
uncertain  and  vague  as  to  defeat  a  proceed- 
ing to  have  it  specifically  enforced. 

For  these  reasons,  we  think  that  the  Judge 
did  not  err  in  overruling  the  demurrer  ffied 
by  the  plaintiff  to  the  defendant's  counter- 
affidavit  Judgment  affirmed.  All  the  jus- 
tices concurring 
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MOORE  T.  KELLBY  A  JONES  00. 

(Supreme  Court  of  Georgia.     July  13,   1900.) 

CONTRACT  OP  EMPLOYMENT— WRONGFUIj  DIS- 
CHARGE—ACTION POR  SALARY— PLEADING. 

1.  A  declaration  alleging  that  the  plaintiff 
and  defendant  had,  after  certain  correspond* 
ence,  entered  into  a  contract  of  employment, 
under  which  the  plaintiff  was  employed  hy  the 
defendant  for  one  year  at  a  specified  salary, 
which  was  payable  monthly;  that,  after  he 
had  performed  his  services  for  several  months, 
he  was  wrongfully  discharged  by  his  employer; 
that  he  was  ready  and  willing  to  perform  the 
services,  but  the  employer  refused  to  accept 
them;  that  he  had  recovered  a  judgment  for  a 
part  of  his  salary;  and  that  this  action  was 
for  the  recovery  of  the  balance,— sets  forth  a 
cause  of  action. 

2.  The  recital  in  the  declaration  of  the  corre- 
spondence which  led  up  to  the  contract  finally 
made  was  mere  surplusage,  and  need  not  have 
been  set  out  in  full  in  response  to  a  special  de- 
murrer based  on  the  ground  that  it  was  not  so 
set  forth.  So  likewise  with  the  recital  of  the 
Judgment  for  a  part  of  the  plaintiff's  salary. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  one  Moore,  doing  business  as 
v.  A.  Moore  &  Co.,  against  the  Kelley  St 
Jones  Company.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  brings 
error.    Reversed. 

Culberson  &  Willingham,  for  plaintiff  in 
error.    C.  D.  Maddoz,  for  defendant  in  error. 

SIMMONS,  C.  J.  Suit  was  brought  by  one 
Moore,  doing  business  under  the  firm  name 
of  v.  A.  Moore  &  Co.,  against  the  Kelley  & 
Jones  Company  for  the  balance  of  plaintiff's 
salary  under  a  contract  of  employment  for 
one  year  at  a  salary  of  $200  per  month.  The 
petition  contained  many  allegations  which 
were  useless  and  superfluous.  The  defendant 
demurred  generally  and  specially,  some  of 
the  grounds  of  demurrer  being  as  useless  and 
superfluous  as  the  allegations  of  the  petition 
lust  referred  to.  The  plaintiff  amended  bis 
petition  by  striking  therefrom  some  of  the 
allegations,  and  thus  reduced  it  to  substan- 
tially the  following:  The  defendant  company 
is  Indebted  to  plaintiff  in  the  sum  of  $1,000 
for  salary  covering  the  period  from  Septem- 
ber 12,  1898,  to  February  12,  1889,  inclusive. 
This  indebtedness  arose  in  the  following 
manner:  In  January,  1898^  plaintiff  received 
a  letter  from  defendant,  seeking  plaintiff's 
services  as  sales  agent;  the  letter  concluding 
with  a  request  for  statement  of  what  salary 
per  year,  payable  monthly,  plaintiff  would 
require.  Plaintiff  replied  January  29,  1898, 
that  he  would  take  business  at  $3,000  per 
annum,  payable  $250  per  month,  and  dis- 
continue some  smaller  lines  he  had  already. 
Defendant  replied  February  4,  1898,  that  it 
jould  not  pay  amount  asked,  but  would  pay 
at  the  rate  of  $200  per  month,  and,  if  the 
sales  Justified,  even  more.  Defendant  wired 
plaintiff  to  come  to  Pittsburg,  Pa.,  which 
plaintiff  did.  Defendant  then  renewed  prop- 
osition to  employ  plaintiff  as  sales  agent  for 
certain  states  for  one  year,  at  a  salary  pay- 


able monthly,  at  rate  of  $200  per  month,  be- 
ginning February  12,  1898.  This  proposition 
plaintiff  then  and  there  accepted,  and  he  re- 
turned to  Atlanta,  and  at  once  entered  faith> 
fully  upon  the  discharge  of  his  duties  under 
said  contract  Plaintiff  was  notified  in  May, 
1898,  that  owing  to  the  dullness  of  the  trade 
his  services  most  be  dispensed  with  after 
June  12,  1898.  Plaintiff  refused  to  consent 
to  this  termination  of  the  contract,  as  he 
was  employed  by  the  year,  and  Insisted  <mi  a 
compliance  by  defendant  with  the  terms  of 
the  contract  Plaintiff  continued  to  take  or- 
ders, but  defendant  refused  to  fill  them.  De- 
fendant would  then  write  to  parties  giving 
orders,  and  tell  them  that  any  ordus  8«it 
directly  to  defendant  would  be  filled.  Plain- 
tiff was  ready  at  all  times  to  comply  with 
contract  and  so  notified  defendant,  which 
persistently  refused  to  accept  any  serrloes 
from  plaintiff.  Plaintiff  has  obtained  Judg- 
ment against  defendant  for  the  amount  due 
him  up  to  September  12,  1898,  and  now  sues 
for  $1,000,  the  amount  due  under  his  contract 
up  to  February  12,  1899;  that  is  to  say,  for 
his  salary  due  him  for  the  months  ending, 
etc.  The  demurrers  were  renewed,  and  the 
court  sustained  them  and  dismissed  the  ac- 
tion. 

1.  We  think  that  the  petition  set  out  a 
cause  of  action.  If  the  contract  of  employ- 
ment was  for  one  year,  at  a  stipulated  sal- 
ary, payable  monthly,  and  the  employer 
wrongfully  discharged  the  employd,  the  latter 
can  bring  his  action  at  the  expiration  of  each 
month  for  the  amount  of  his  salary  for  that 
month;  there  being  a  partial  breach  of  the 
contract  each  time  the  monthly  salary  Is  re- 
fused. In  the  case  of  Blun  y.  Holitaeer,  53 
Ga.  82,  it  was  decided  that  "where  the  plain- 
tiff was  employed  for  one  year,  at  a  stipulated 
sum  per  month,  but  was  discharged  before 
the  expiration  of  his  term,  and  thereupon 
sued  and  obtained  a  Judgment  for  the 
amount  due  up  to  the  time  of  such  discharge, 
he  is  not  thereby  estopped  from  instituting 
proceedings  to  recover  the  balance  due  him 
for  the  remaining  portion  of  the  year."  In 
the  case  of  Isaacs  y.  Davies,  68  Ga.  169,  it 
was  held,  "If  a  servant  be  employed  for  five 
months  at  a  specified  rate  per  month,  payable 
monthly,  and  pending  the  employment  he  be 
wrongfully  discharged,  he  may,  in  his  option, 
sue  at  the  end  of  each  month,  and  a  recovery 
for  one  month  will  be  no  bar  to  a  suit  at 
the  end  of  the  next  month.*'  From  these 
decisions  it  is  clear  that  an  employ^  is  not 
obliged  to  sue  for  the  breach  of  the  contract 
as  soon  as  he  is  discharged,  nor  is  he  com- 
pelled to  await  the  expiration  of  the  term  of 
his  employment  before  he  brings  his  action. 

2.  The  allegations  in  the  petition  that  there 
had  been  a  correspondence  between  plaintiff 
and  defendant  as  to  the  terms  of  the  employ- 
ment setting  out  the  substance  of  the  cor- 
respondence, may  be  treated  as  surplusage, 
inasmuch  as  the  petition  shows  that  the  con- 
tract was  not  made  in  this  corresponilence, 
but  in  a  personal  interview  between  plaintiff 
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and  defendant;  the  correspondence  merely 
leading  up  to  tbls  personal  interview.  As  the 
action  Is  not  predicated  upon  this  correspond- 
ence, It  was  not  necessary,  In  response  to  a 
special  demurrer,  to  set  out  in  full  the  letters 
referred  to  in  the  petition.  As  it  was  un- 
necessary to  allege  that  there  had  been  any 
correspondence,  such  an  allegation  will  be 
treated  as  surplusage,  or  as  mere  matter  of 
inducement.  The  same  reasons  will  apply 
to  the  grounds  of  the  demurrer  which  were 
based  on  the  failure  to  set  out  the  record 
and  Judgment  in  the  former  suit  to  recover 
salary  for  the  other  months.  It  was  not  nec- 
essary to  recite  this  former  recovery  of  a 
portion  of  the  salary,  but  what  was  alleged 
in  reference  to  it  was  simply  to  show  the 
reason  the  suit  was  not  for  the  whole  amount 
of  the  salary  from  the  time  of  discharge. 
Viewing  the  declaration  as  it  stands  after 
amendment,  we  think  it  sets  out  a  cause  of 
action  good  against  all  the  demurrers  filed, 
and  that  the  court  erred  in  dismissing  it. 
Judgment  reversed.  All  the  Justices  concur- 
ring. • 
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(Supreme  Oburt  of  Gkorgia.     July  14,  1900.) 
GARNISHMBKT— TAX  BXECUTION. 
Where  a  tax  execution  has  been  by  the 
tax  collector  transferred  to  a  private  person, 
such  transferee  cannot  base  upon  it  a  garnish- 
ment proceeding  against  a  debtor  of  the  de- 
fendant in  execution. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Tattnall  coun- 
ty;  B.  D.  Evans,  Judge. 

Action  by  J.  T.  Mlllen  against  G.  P.  Davis 
and  one  Swain,  garnishee.  Judgment  for 
plaintiff,  and  defendant  in  execution  brings 
error.    Reversed. 

B.  T.  Davis  and  Jas.  IC  Hines,  for  plain- 
tiff in  error.  B.  J.  Giles,  for  defendant  in 
error. 

SIMMONS,  G.  J.  A  tax  execution  was  Is- 
sued against  Davis.  It  was  afterwards 
transferred  to  MiUen,  who  sued  out  on  it 
a  summons  of  garnishment  before  a  Justice 
of  the  peace,  and  had  the  summons  served 
on  Swain.  At  the  trial  the  defendant  ob- 
jected to  the  summons  of  garnishment  as 
issued.  The  magistrate  overruled  the  objec- 
tions, and  gave  Judgment  against  the  gar- 
nishee. The  defendant  took  the  case  by  cer- 
tiorari to  the  superior  court  where  the  cer- 
tiorari was  overruled.  The  defendant  !n  ex- 
ecution excepted. 

Summons  of  garnishment  can,  in  this 
state,  Issue  in  but  three  classes  of  cases:  (1) 
Where  there  is  a  suit  pending  (Civ.  Ck)de, 


U  4640,  4705);  (2)  where  a  Judgment  baa 
been  rendered  by  a  court  having  Jurisdic- 
tion (Id.  I  4705);  and  (3)  where  a  tax  col- 
lector has  issued  an  execution,  has  it  In  his 
hands,  and,  being  unable  to  find  any  prop- 
erty of  the  defendant,  makes  an  entry  of 
nulla  bona  thereon  (Pol.  Code,  S§  895,  896). 
Process  of  garnishment  issued  in  any  other 
case  or  upon  any  other  ground  is  without 
authority  of  law,  and  a  Judgment  based  up- 
on it  is  binding  upon  no  one.  "As  [garnish- 
ment] proceedings  are  purely  statutory,  and 
cannot  be  extended  to  cases  unprovided  for, 
without  mischief,  the  courts  have  no  dis- 
cretion to  enlarge  the  remedy,  or  hold  under 
it  either  persons  or  property  not  made  sub-  - 
Ject  to  the  process.  Writs  of  garnishment 
can  issue  only  in  the  cases  enumerated  in 
the  statute.  To  entitle  the  plaintiff  to  the 
benefit  he  claims,  he  must  show  that  his 
case  is  one  clearly  contemplated  by  the 
statute,  for  the  remedy  cannot  be  extended 
to  doubtful  cases.*'  Rood,  Garnish.  S  13. 
In  the  present  case  no  authority  for  the  Is- 
suance of  the  garnishment  can  be  derived 
from  the  power  given  to  tax  collectors  by 
section  895  of  the  Political  Code;  for  no 
effort  was  made  to  comply  with  its  provi- 
sions, and  the  execution  was  not  in  the 
hands  of  the  tax  collector.  There  is  no  gen- 
eral statute  allowing  garnishment  proceed- 
ings, other  than  as  mentioned  above,  and 
we  think  that  there  was  no  authority  for 
the  present  proceeding.  A  tax  execution  is 
not  founded  upon  any  Judgment  rendered 
by  any  court,  and  therefore  cannot  be  the 
foundation  of  a  garnishment  proceeding. 
The  Oode  requires  the  garnishment  to  be 
returned  to  the  court  In  which  the  suit  is 
pending  or  In  which  the  Judgment  was  ren- 
dered, except  that,  where  a  tax  collector  is- 
sues a  summons  of  garnishment,  It  sball  be 
returned  to  the  superior  court.  This  clearly 
shows  that  the  statute  contemplates  that, 
except  where  the  tax  collector  issues  the 
summons,  garnishment  proceedings  must  be 
based  upon  a  suit  pendlnjir  in  some  court,  or 
upon  a  Judgment  rendered  by  some  court.  In 
the  present  case  the  Justice's  court  h«id  no  Ju- 
risdiction to  issue  the  summons  of  garnish- 
ment, and  had  no  Jurisdiction  to  try  any  is- 
sue made  thereon.  The  Judgment  was,  there- 
fore, necessarily  void,  and  the  Judge  of  the 
superior  court  should  have  so  declared  upon 
the  hearing  of  the  certiorari.  Where  a  Jus- 
tice's court,  without  Jurisdiction  of  the  sub- 
ject-matter of  the  suit,  renders  a  Judgment, 
and  the  case  is  taken  up  by  certiorari,  the 
superior  court  should  reverse  the  Judgment 
If  the  superior  court  affirms  the  Judgment  of 
the  Justice's  court  this  court  will  reverse 
the  Judgment  of  the  superior  court.  Judg- 
ment reversed.    All  the  Justices  concurring. 
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GUNN  T.  WIIJL.INGHAM, 

(Supreme  CJourt  of  Georgia.     July  14,  1900.) 

INJURY   TO   BMPLOYfi— FELLOW   SERVANTS— 
DEFECTIVE  MACHINERY— NOTICE. 

1.  One  who  is  engaged  with  others  in  raising, 
by  means  of  a  derrick,  timbers  which  are  be 
Ing  used  in  the  construction  of  a  house,  and 
whose  particular  duties  are  to  stand  on  a 
scaffold  and  receive  and  detach  such  timbers 
from  the  derrick  when  they  are  sufficiently  ele- 
vated for  the  use  intended,  is  a  fellow  servant 
of  one  who  stands  on  the  ground  and  operates 
the  machinery  which  elevates  such  timbers, 
when  the  persons  so  en^ged  are  under  one 
common  employment,  receiving  orders  from  an- 
other as  superintendent  of  the  entire  construc- 
tion; and  this  is  so  even  if  the  person  operat- 
ing the  derrick  is  invested  with  authority  to  di- 
rect how  and  when  the  elevation  of  the  timbers 
shall  be  made. 

2.  £)ven  if,  in  a  given  case,  It  be  shown  that 
the  machinery  and  appliances  furnished  by  the 
master  for  the  prosecution  of  the  work  in  hand 
were  defective,  he  is  not  liable  to  a  servant  for 
an  injury  occasioned  by  defects  of  which  the 
latter  had  knowledge  before  he  was  injured,  if, 
with  such  knowledge,  and  without  calling  atten- 
tion to  the  defects,  he  continued  in  the  work 
carried  on  by  the  use  of  such  machinery.  Nor 
is  he  entitled  to  recover  on  the  ground  that  the 
master  negligently  employed  an  incompetent  fel- 
low servant,  unless  it  be  made  to  appear  not 
only  that  such  fellow  servant  was  in  fact  in- 
competent, but  that  this  was  known,  or  ought, 
in  the  exercise  of  due  diligence,  to  have  been 
known,  to  the  master  at  the  time  of  the  em- 
ployment, or  else  that  the  master  negligently  re- 
tained such  fellow  servant  in  his  service  under 
circumstances  warranting  a  finding  that  he 
knew,  or  was  fairly  chargeable  with  lEnowledge, 
of  such  incompetency.- 

(Syliabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  J.  H.  Gunn  against  EL  Q.  Wll- 
Ungham.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Hoke  Smith  and  H.  G.  Peeples,  for  plain- 
tiff In  error.  Westmoreland  Bros,  and  Cul- 
berson &,  Willlngham,  for  defendant  In  error. 

LITTLE,  J.  Gunn  Instituted  an  action 
against  Willlngham  by  which  he  sought  to 
recover  damages  which  it  is  alleged  he  sus- 
tained by  reason  of  the  negligence  of  the  de- 
fendant while  the  relation  of  master  and 
servant  existed  between  them.  The  peti- 
tion and  answer  raised  the  issue  whether 
the  master  had  provided  reasonably  safe  ap- 
pliances in  the  work  being  performed  by  the 
plaintiff  and  those  engaged  with  him  in  a 
common  business,  and  also  whether  the  mas- 
ter was  negligent  in  the  employment  of  an 
incompetent  servant,  who  was  handling  the 
machinery  at  the  time  the  plaintiff  was  In- 
jured, it  is  alleged  that  the  master  was 
negligent  in  each  of  these  particulars,  and 
that  the  plaintiff  was  free  from  negligence,  ' 
and  was  engaged  in  separate  work  from 
that  connected  with  the  liandllng  of  the  ma- 
chinery, which  was  the  proximate  cause  of 
his  injiiry.  It  appears  from  the  evidence  of 
the  plaintiff,  who  was  a  witness  in  his  own 
behalf:  That  he  was  an  experienced  car 
penter  In  the  employ  of  the  defendant  In 
July,  1897,  when  be  was  injured.    That  the 


defendant  was  a  contractor  engaged  In  tihe 
construction  of  a  large  building  to  be  used 
for  manufacturing  purposes.  In  the  con- 
struction of  the  building  a  derrick  something 
near  75  feet  in  length  was  being  used.  It 
was  constructed  by  lapping  pieces  of  timber 
together,  and  having  them  heavily  spiked  and 
bolted.  It  also  appears  that  the  plaintiff  and 
one  other  employ^  of  the  defendant  construct- 
ed the  derrick,  which  was  used  for  hoisting 
heavy  timbers  to  the  top  of  the  work  as  it 
progressed.  Originally  this  derrick  was  op- 
erated by  one  Carey,  who,  the  plaintiff  testi- 
fied, had  experience  In  that  business;  and  the 
witness,  who  had  knowledge  of  such  mat- 
ters, was  satisfied  with  the  manner  of  the 
construction. of  the  derrick,  and  the  way  in 
which  Carey  handled  it  The  baae  of  the 
derrick  was  originally  placed  on  the  ground 
floor  of  an  old  building  which  stood  on  the 
same  site,  and  which  had  been  previously 
used  for  the  manufacture  of  commercial  fer* 
tilizers.  On  the  day  previous  to  the  time 
when  plaintiff  was  injured,  the  derrick  was 
put  in  charge  of  one  Brantley,  and  Carey  had 
charge  of  the  landing  of  the  timbers.  The 
plaintiff,  Brantley,  C&rej,  and  others  were 
building  the  house  together.  When  Brant- 
ley took  charge  of  the  derrick,  he  cut  off  a 
part  of  it,  and  took  it  out  of  the  cellar  or  pit 
and  placed  it  on  a  bank,  supporting  it  as  it 
was  supported  before,— by  three  guy  ropes 
which  were  attached  to  stakes  driven  in  the 
ground  15  or  20  feet  from  the  mast  of  the 
derrick.  At  the  time  he  was  injured  the  der- 
rick was  being  used  to  carry  heavy  timbers 
to  the  top  of  the  building.  Plaintiff  was  on 
a  scaffold,  helping  to  receive  the  timbers 
brought  up  by  the  derrick,  and  was  50  feet 
above  the  ground.  While  the  heavy  timbers 
were  being  brought  up,  one  of  the  ropes 
broke,  and  the  derrick  was  overthrown,  strik- 
ing the  scaffold  and  precipitating  plaintiff  to 
the  ground.  The  guy  ropes  were  being  used 
in  the  same  way  that  they  had  been  thereto- 
fore used,  and  were  fastened  in  the  form  of 
a  triangle,  with  the  mast  of  the  derrick  as 
the  apex.  The  guy  ropes  were  new  at  the 
beginning  of  the  work,  but  they  were  small 
—about  an  inch  or  three-quarters  of  an  inch 
In  diameter.  Witness  had  seen  larger  guy 
ropes  used  to  elevate  timbers  of  that  charac- 
ter, but  these  had  sustained  similar  loads  up 
to  that  time  without  being  broken.  Plaintiff 
knew  that  these  voipea  w^re  being  used,  and 
that  the  ropes  were  too  small,  but  did  not 
consider  it  his  business  to  suggest  that  fact 
He  thought  the  ropes  were  liable  to  break, 
using  them  so  long,  and  he  considered  it  dan- 
gerous work,  anyway.  At  the  time  the  ropes 
gave  way  and  caused  the  derrick  to  fall, 
Brantiey  himself  was  managing  the  derridL 
There  was  acid  in  the  cellar,  and  before  the 
derrick  was  removed  the  guy  ropes  often  got 
in  the  acid,  because  it  was  ban'ked  up  in  ths 
cellar.  At  the  time  plaintiff  was  hurt  the 
building  was  almost  completed,  and  the  der- 
rick was  taken  out  of  the  cellar  in  order  to 
carry  the  timbers  which  were  necessary  to 
complete  it  to  the  top  of  the  building.    Plainr 
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tiff  liad  known  Brantley  eTer  since  He  was  a 
boy.  They  bad  worked  together  before  the 
superintendent  hired  the  plaintiff  and  Brant- 
ley to  engage  in  this  work.  Brantley's  busi- 
ness was  that  of  a  carpenter  and  wood  work- 
man. Plaintiff  did  not  know  of  any  experi- 
ence he  had  In  the  management  of  derricks. 
Previous  to  the  time  when  Brantley  took 
charge  of  the  derrick,  he  was  engaged  at 
work  on  another  building,  and  when  that  was 
finished  he  came  to  this  one.  There  was  tes- 
timony, also,  tending  to  show  that  the  der- 
rick was  not  properly  managed  by  Brantley; 
and  one  witness  testified  that,  while  he  had 
known  Brantley  to  handle  smaller  derricks, 
he  had  never  before  known  him  to  handle 
a  derrick  of  that  size,  and  that  a  failure  by 
Brantley  to  follow  the  instructions  of  Carey 
caused  the  derrick  to  fall.  Evidence  was  also 
introduced  tending  to  show  that  one  of  the 
guy  ropes  of  the  derrick  was  fastened  to  a 
tree,  another  under  the  railroad  iron,  and  the 
other  to  a  stake  driven  in  the  ground;  that 
the  derrick  was  in  a  leaning  position,  against 
the  line  which  was  fastened  to  the  stake, 
which  caused  the  stake  to  be  pulled  out  of 
the  ground.  When  the  stake  was  pulled  out 
of  the  ground  the  weight  was  thrown  on  the 
rope,  which  broke.  The  stake  was  driven  in 
the  ground  two  feet,-HBUffici€ntly,  in  the  opin- 
ion of  the  witness,  to  have  held  the  rope.  At 
the  time  of  the  fall,  Brantley  was  directing 
the  operations.  Another  witness,  who  stated 
that  he  had  experience  in  such  matters,  testi- 
fied, among  other  things:  That  he  saw  the 
derrick  after  it  was  fixed.  That  there  was 
nothing  about  it  sufficient  to  call  attention 
that  anything  was  wrong.  Jim  Brantley  was 
doing  the  work  with  a  squad  of  m^.  Jim 
Brantley  was  under  William  Brantley,  and 
William  was  under  Padgett,  and  Padgett 
worked  for  the  defendant  Padgett,  the  sup- 
erintendent, was  there  frequently,  as  was  al- 
so the  defendant  On  the  conclusion  of  the 
evidence  for  the  plaintiff,  the  defendant  mov- 
ed for  a  nonsuit,  which  was  granted,  and  the 
plaintiff  excepted. 

1.  It  is  insisted  here  that  the  nonsuit  was 
improperly  granted,  and  that  the  evidence 
showed  that  the  ropes  used  to  support  the 
derrick  were  too  small;  that  the  superin- 
tendent in  charge  of  the  derrick  managed 
it  improperly;  that  he  was  incompetent,  that 
the  master  knew  all  this,  or  ought  to  have 
known  it;  and  that  the  plaintiff  received 
his  injuries  because  of  the  defective  ropes 
and  the  improper  handling  of  the  derrick 
by  the  incompetent  foreman,  while  the  plain- 
tiff was  in  the  discharge  of  his  duty,  using 
due  care.  Our  Qvil  Code  (section  2610)  de- 
clares that,  except  in  case  of  railroad  com- 
panies, the  master  is  not  liable  to  one  serv- 
ant for  injuries  arising  from  the  negligence 
or  misconduct  of  other  servants  about  the 
same  business.  There  certainly  cannot  be 
any  serious  contention  but  that  Brantley, 
who  was  operating  the  derrick,  and  the 
plaintiff,  who  was  receiving  the  timbers 
which  the  derrick  carried  to  the  top  of  the 
building,  were  engaged  about  the  same  busi- 


ness. They  and  the  others  with  them  were 
engaged  in  the  construction  of  a  house.  In 
order  that  the  necessary  timbers  might  be 
taken  to  the  top  of  a  building,  it  was  im- 
portant that  a  derrick  should  be  used.  In 
psing  it,  it  was  necessary  that  some  one 
should  so  direct  Its  movements  that  the  nec- 
essary timbers  should  be  fastened  to  this 
lifting  power,  and  also  necessary  that  when 
such  timbers  had  reached  the  proper  height 
they  should  be  received  and  detached.  It 
was  the  business  of  Brantley  to  do  the  one, 
and  of  the  plaintiff  the  other.  This  court 
ruled  In  the  case  of  McGovem  v.  Manufac- 
turing Co.,  80  Ga.  227.  5  S.  E.  492,  that  a 
workman  engaged  with  two  others,  and  hav- 
ing the  direction  of  the  work  in  the  picker 
room  of  a  factory,  as  foreman,  was  not  the 
general  superintendent  of  the  corporation 
operating  the  factory,  so  as  to  render  it  lia- 
ble for  his  negligence  in  starting  a  machine, 
whereby  another  employ^  was  injured.  And 
in  case  of  Ellington  v.  Lumber  Co.,  93  Ga. 
53,  19  S.  E.  21,  where  a  number  of  previous 
cases  ruling  on  the  question  as  to  who  are 
fellow  servants  are  referred  to,  quoting  from 
Mr.  Wood  in  his  treatise  on  the  Law  of 
Master  and  Servant  the  court  said:  ''It  is 
subjection  to  the  same  general  control,  cou- 
pled with  an  engagement  in  the  common  pur- 
suit, that  affords  the  test**  And,  without 
further  reference  to  this  or  the  great  num- 
ber of  other  adjudicated  cases  which  elabo- 
rate the  law  declaring  who  are  fellow  serv- 
ants, it  is  sufficient  to  say,  under  this  test 
that  Brantley,  the  foreman  of  the  squad, 
and  the  plaintiff,  were  fellow  servants. 
They  were  engaged  in  one  common  employ- 
ment, which  was  placing  timbers  on  a  house 
in  process  of  erection.  One  gave  the  orders, 
the  timbers  were  attached  to  the  machine, 
the  foreman  then  raised  them  by  the  appli- 
cation of  machinery,  and  the  plaintiff  received 
them.  It  was  a  common  pursuit  Both 
were  subject  to  another  Brantley,  that  Brant- 
ley to  Padgett  and  all  to  the  defendant 
Willingham.  They  were,  in  our  opinion,  fel- 
low servants. 

2.  While  the  master  is  not  liable  for  inju- 
ries arising  from  negligence  or  misconduct 
of  other  servants  about  the  same  business, 
he  is  liable  for  the  failure  to  exercise  ordi- 
nary care  in  the  selection  of  his  servants, 
and  of  their  retention  after  he  has  knowl- 
edge of  their  incompetency.  He  must  also 
exercise  the  same  degree  of  care  in  furnish- 
ing machinery  equal  in  kind  to  that  in  gen- 
eral use,  and  which  is  reasonably  safe  for 
all  persons  who  operate  it  with  ordinary 
care  and  diligence,  dv.  Code,  1 2611.  These 
are  but  the  rules  of  the  common  law,  and  the 
principle  upon  which  they  are  founded  is 
that  one  man  is  not  to  be  held  liable  for 
the  negligence  or  misconduct  of  another, 
unless  that  one  owes  to  the  person  injured 
by  such  misconduct  or  negligence  a  duty; 
and.  In  an  issue  arising  between  master  and 
servant,  that  duty  must  be  shown.  The 
burden  of  proving  negligence  upon  the  part 
of  the  master  is  on  the  servant  and  he  i 
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bound  to  show  that  the  injury  arose  from 
defects  known  to  the  master,  or  which  he 
would  have  known  by  the  exercise  of  ordi- 
nary care,  or  that  the  master  has  failed  to 
observe  precautions  essential  to  the  protec- 
tion of  the  servant  which  ordinary  prudence 
would  have  suggested.  Wood,  Mast.  &  S. 
I  868.  And  no  presumption  of  negligence 
on  a  master's  part  is  raised  from  the  mere 
fact  that  an  Injury  results  to  a  servant 
from  a  latent  defect  in  machinery  or  other 
appliances  used  in  a  particular  business. 
There  must  be  evidence  of  negligence  con- 
necting him  with  the  injury.  Id.  So  that, 
if  the  plaintiff  was  entitled  to  recover  In 
this  case,  the  burden  was  upon  him  to  show 
this  negligence.  It  is  insisted  first  that  the 
evidence  was  sufficient  to  carry  this  case 
to  the  jury;  that  the  master  was  negligent 
in  not  furnishing  proper  ropes  by  which  the 
derrick  was  to  be  upheld.  We  do  not  think 
so.  The  only  evidence  relating  to  that  sub- 
ject is  as  to  the  size  of  the  rope,  and  that 
it  had  been  stretched  in  a  cellar,  where 
there  was  an  accumulation  of  acid.  It  was 
not  shown  that  the  rope  had  been  affected 
by  the  add.  At  beet,  it  leaves  only  an  infer- 
ence that  it  might  have  been.  Nor  was  it 
shown  of  what  size  a  rope  should  have  been, 
to  have  been  safely  used  in  carrying  neces- 
sary timbers  to  the  building  which  was  be- 
ing erected.  It  is  true  that  the  plaintiff 
says  that  the  rope  used  was  too  small,  and 
yet,  according  to  his  own  evidence,  he  does 
not  know  anything  more  than  that  one  of 
the  ropes  broke.  The*  manner  of  the  break- 
ing is  explained  by  another  witness  for  the 
plaintiff,  who,  in  giving  an  account  of  the 
accident,  says  that  a  stake  to  which  one  of 
the  ropes  was  attached,  in  consequence  of 
the  strain  upon  it,  was  drawn  from  the 
ground.  If  this  be  true,  the  rope  bore  the 
strain  sufficiently  to  draw  up  the  stake  with- 
out breaking,  and  the  fault  would  seem  to 
have  been  that  the  stake  had  not  been  suffi- 
ciently fastened.  The  same  witness,  testi- 
fying as  to  the  breaking-  of  the  rope,  says 
that  after  the  stake  was  drawn  from  the 
ground  the  derrick  pressed  against  another 
rope,  and  by  its  weight  caused  it  to  break. 
So,  therefore,  it  does  not  appear  at  all  that 
the  rope  was  broken  because  of  the  strain 
of  operating  the  derrick.  But  suppose  we 
assume  that  the  rope  was  too  small  for  this 
use,  and  even  go  further,  and  assume  that 
the  rope  was  Injured  by  its  contact  with 
acid,  which  does  not  appear;  a  sufficient 
reply  to  the  plaintiff's  right  of  recovery  is 
that  he  knew  of  both  facts  preceding  the  oc- 
casion of  his  Injuries,  and  with  this  knowl- 
edge continued  the  work.  It  is  declared  by 
section  2612  of  our  Civil  CodQ  that  a  servant 
assumes  the  ordinary  risk  of  his  employ- 
ment, and  is  bound  to  exercise  his  own 
■kill  and  diligence  to  protect  himself.  In 
suits  for  injuries  arising  from  the  negligence 
of  the  master  in  falling  to  comply  with  his 
duties,  it  must  appear  that  the  master  knew, 
or  ought  to  have  known,  of  the  defects  or 
danger  in  the  machinery  supplied,   and  It 


must  also  appear  that  the  servant  Injarad 
did  not  know,  and  had  not  equal  means  of 
knowing,  such  fact,  and,  if  he  exercised  or- 
dinary care,  could  not  have  known  there- 
of. The  liability  of  a  defendant  In  a  case 
like  this  arises  from  the  fact  that  he  was 
the  cause  of  the  injury,  by  employing  the 
servant  in  a  particular  work  when  he  knew 
or  ought  to  have  known  that  the  machinery 
by  which  he  carried  on  the  work  could  not 
be  safely  used  for  that  purpose,  and  that 
its  use  was  accompanied  by  extra  risk  and 
danger.  Loonam  v.  Brockway,  28  How. 
Prac.  472.  But  the  rule  is  universal  that  he 
Is  not  liable  for  injuries  occasioned  by  such 
machinery  if  the  servant  has  the  same 
knowledge  of  Its  defects,  or  the  danger  in- 
cident to  its  use,  as  the  master,  in  the  ex- 
ercise of  due  care,  possesses,  and  at  or  be- 
fore the  time  the  accident  occurred  there 
was  nothing  to  indicate  any  danger,  such  as 
demanded  or  suggested  precautions  which 
were  omitted;  nor,  if  the  Instrumentalities 
of  the  business  are  suitable,  and  proper  pre- 
cautions are  adopted,  is  the  master  liable  for 
an  Injury  that  results  from  an  Improper  or 
Imprudent  use  of  the  same  uj  a  co-servant 
Wooa,  Mast  &  S.  8  871;  Summersell  v.  Fish, 
117  Mass.  812;  Pitts  v.  Railroad  Co.,  98  Ga. 
655,  27  S.  E.  188.  See,  also,  Ingram  v.  Lum- 
ber Co.,  108  Ga.  190-197,  33  S.  B.  961. 

It  Is,  however,  contended  that  there  was 
evidence  showing  that  Brantley,  who  was 
operating  the  derrick,  was  incompetent  and 
that  the  master  was  chargeable  with  a  knowl- 
edge of  such  incompetency  at  the  time  he 
was  employed,  or  during  the  progress  of  the 
work,  before  the  injury.  It  was  shown,  even 
by  the*  plaintiff  himself,  that  as  to  general 
carpenter  work,  Brantley  was  a  good  work- 
man. It  was  shown,  also,  by  another  wit- 
ness for  the  plaintiff,  that  Brantley  had  ex- 
perience In  the  operation  of  derricks.  It  Is 
true  that  the  last  witness  testified  that  Brant- 
ley's experience  had  been  confined  to  derricks 
of  smaller  size,  but  nevertheless  the  fact  re- 
mains that  he  had  experience  in  the  business 
of  using  a  derrick  to  elevate  material.  This 
evidence  was  not  sufficient  to  establish  even 
that  Brantley  was  incompetent  He  might 
have  been  careless  in  the  particular  instance 
where  the  plaintiff  was  Injured.  He  may  not 
have  observed  proper  precautions,  and,  had 
this  been  the  issue,  under  the  evidence  the 
case  ought  to  have  gone  to  the  Jury.  But 
that  fact  would  not  be  sufficient  to  charge  the 
master  with  liability.  The  burden  in  all  such 
cases  is  upon  the  servant  seeking  a  recovery 
to  establish  the  fact  that  the  injury  resulted 
to  him  because  the  master  did  not  exercise 
reasonable  and  proper  care  in  the  employ- 
ment of  the  servant  and  this  must  be  estab- 
lished as  a  fact  in  the  case,  and  cannot  result 
as  an  inference  from  the  circumstance  that 
the  servant  causing  the  Injury  was  even  in 
fact  incompetent.  Baulec  v.  Railroad  Co.,  59 
N.  Y.  356;  Moss  v.  Railroad  Co.,  49  Mo.  167; 
Davis  V.  Railroad  Co.,  20  Mich.  105.  The 
question,  therefore,  relates  to  the  want  of 
care  on  the  part  of  the  master  in  employing 


Oa-) 


WATK1N8  ▼.  BRIZANDIKE. 


807 


the  Berrant,  even  when  it  Is  shown  that  the 
Injary  occurred  by  reason  of  the  negligence 
or  inefDdency  ot  snch  aeryant;  and,  taking 
all  of  the  evidence  of  the  plalntifF,  we  do  not 
find  that  it  contains  anything  which  would 
have  authorized  the  Jury  to  determine  that 
the  defendant  was  negligent  and  failed  to  use 
proper  care  in  the  employment  of  Brantley. 
Indeed,  the  plaintiff  himself  testified  that  he 
had  known  Brantley  a  great  many  years,  and 
knew  that  he  was  a  good  workman;  and, 
while  his  testimony  is  to  the  effect  that 
Brantley  Improperly  managed  the  derrick,  he 
did  not  testify  to  any  fact  from  which  it 
could  be  inferred  that  the  defendant  was 
negligent  In  employing  bim.  The  plaintiff 
was  undoubtedly  severely  injured,  but  pecun- 
iary compensation  does  not  follow  every  per- 
sonal injury.  The  work  in  which  he  was 
engaged  was  a  dangerous  one.  He  recognized 
that  it  was,  and  so  testified.  He  was  fully 
acquainted  with  the  machinery  that  was  be- 
ing operated,  and  the  appliances  used  to  op- 
erate it  He  knew  his  f^ow  servant  Brant- 
ley,—knew  his  general  capabilities.  If  he 
was  in  ttLCt  incompetent  to  manage  the  der^ 
rick,  it  was  not  shown  that  it  was  generally 
known;  and  the  fact  that  he  managed  it  im- 
properly in  a  particular  instance  is  not  suffi- 
cient, of  itself,  to  support  the  charge  against 
the  master  of  negligence  in  the  employment 
of  Brantley.  The  rule  of  liability  in  snch  a 
case  is  well  fixed.  The  evidence  did  not 
make  a  case  which  would  support  a  verdict 
in  favor  of  the  plaintiff,  from  any  point  of 
view,  and  there  was  therefore  no  error  in 
granting  the  nonsuit  Judgment  afilrmed. 
All  the  justices  concurring. 

(Ul  Oa.  158) 

WATKINS  V.  BRIZANDINB. 

(Supreme  Court  of  Georgia.     July  14,  1900.) 

ACTION— DISMISSiU^-RBINSTATBMBNT— 
LACHES. 

LA  motion  to  reinstate  a  case,  made  after 
the  expiration  of  the  term  at  which  the  order 
of  dismissal  was  entered,  stands,  as  to  excuses 
for  delay,  upon  the  same  footing  as  an  ^ex- 
traordinary** motion  for  a  new  trial. 

2.  Tliere  being  in  the  present  case  no  snffi- 
dent  excuse  for  failing  to  make  the  motion  to 
reinstate  at  an  earlier  term  than  that  at  which 
ft  was  filed,  the  court  erred  in  sustaining  it 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Columbia  coun- 
ty; B.  L.  Brinson,  Judge. 

Application  of  0.  R.  Brizandine  for  dower. 
Sarah  Watkins,  a  creditor  of  the  deceased 
husband  of  applicant  filed  a  caveat  Appli- 
cation dismissed.  From  an  order  granting  a 
motion  to  reinstate^  Watkins  brings  error. 
Beversed. 

B.  H.  Callaway  and  Lawson  &  Scales,  for 
plaintiff  in  error.  Thos.  B.  Watson,  for  de> 
fendant  in  error. 

LUMPKIN,  P.  J.  On  January  10,  1806, 
Mrs.  C.  R.  Crawford,  who  was  then  the  wid- 
ow of  William  P.  Crawford,  but  who  after- 
wards intermarried  with  one  Brizandine, 
made  an  application  to  the  superior  court  of 


Columbia  county  for  dower.  Commissioners 
were  appointed,  who  made  their  return  to  the 
March  term,  1896,  of  that  court  at  which 
term  Mrs.  Sarah  Watkins,  a  creditor  of  the 
estate  of  William  P.  Crawford,  filed  a  caveat 
The  presiding  Judge  being  disqualified,  coun- 
sel for  the  parties  entered  into  a  written 
agreement  to  try  the  case  before  an  attorney 
at  law,  to  be  thereafter  selected,  as  Judge 
pro  hac  vice;  the  trial  to  take  place  in  the 
city  of  Augusta  after  three  days'  notice  to 
each  of  the  parties.  No  attorney  to  act  as 
such  Juage  was  ever  agreed  upon,  and  at  the 
September  term,  1897,  of  Columbia  superior 
court,  the  application  for  dower  was  dismiss- 
ed for  want  of  prosecution.  At  the  March 
term,  1899,  of  that  court  Mrs.  Brizandine 
filed  a  motion  to  reinstate  the  case,  and  also 
a  separate  motion  to  set  aside  the  Judgment 
of  dismissal.  Both  motions  were  at  the  fol- 
lowing September  term  heard  and  disposed 
of  together  by  his  honor,  Judge  Brinson,  who 
passed  an  order  setting  aside  the  Judgment 
of  dismissal  and  reinstating  the  case.  To 
this  action  of  the  court  Mrs.  Watkins  ex- 
cepted. 

A  considerable  amount  of  evidence  was  in- 
troduced at  the  hearing  before  Judge  Brinson. 
This  evidence  warranted  a  finding  that  Mrs. 
Brizandine  was  Justified  in  not  appearing  at 
the  September  term,  1897,  for  the  purpose  of 
giving  attention  to  her  case.  As  a  reason 
for  not  taking  steps  at  the  March  term,  1898. 
to  have  the  same  reinstated,  she  showed 
that  she  had  prior  to  that  term  employed 
Mr.  Thomas  E.  Watson  to  prepare  the  nec- 
essary motion,  and  that  he  was  absent  there- 
from under  leave  of  the  court  on  account  of 
sickness  In  his  family.  It  further  appeared 
that  Mrs.  Brizandine  was  herself  present  at 
the  September  term,  1898,  but  was  too  lU 
to  give  attention  to  business.  It  did  not  how- 
ever, appear  whether  Mr,  Watson  was  or  was 
not  also  present  at  that  term;  nor  is  any 
reason  disclosed  why  he  did  not  then  move 
to  reinstate  the  case.  The  question  is,  did 
the  Judge  err  in  passing  the  order  of  which 
the  plaintiff  in  error  complains?  While,  as 
above  stated,  two  separate  and  distinct  mo- 
tions were  filed,  they  were  In  essence  the 
same,  and  amounted  to  simply  an  effort  to 
have  tbe  case  reinstated.  Assuming  that  up 
to  the  September  term,  1898,  there  had  been 
no  lack  of  diligence  on  the  part  of  Mrs.  Briz- 
andine or  her  counsel,  we  are  constrained  to 
bold  that  no  excuse  is  shown  for  failing  to 
move  at  that  term.  In  Austin  v.  Markham, 
44  6a.  161,  it  was  distinctly  ruled  that  "a 
motion  to  reinstate  a  case,  made  at  a  term 
subsequent  to  that  at  which  the  Judgment 
of  dismissal  was  had,  stands  on  the  footing 
of  a  motion  for  a  new  trial,  and  requires  the 
same  excuses  for  a  delay  as  are  required  in 
motions  for  new  trial  after  the  term  has 
passed."  In  the  opinion  Judge  McCay  said, 
in  effect,  that  whether  the  dismissal  was  ap- 
parently proper,  or  the  result  of  an  error  of 
law,  **there  ought  to  be  the  same  excuses  for 
delay  as  are  required  to  excuse  delay  in  a 
motion  for  a  new  triat**    Applying  the  rule 
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laid  down  In  the  case  dted  to  that  before 
08,  we  think  it  clear  that  the  Judge  erred  In 
reinstating  the  case.  If  the  motions  made 
by  Mrs.  Brizandlne  stand  upon  the  same  foot- 
ing, relatively  to  the  question  of  delay,  as 
would  an  "extraordinary"  motion  for  &  new 
trial,  it  la  obvious  that  she  moved  too  late. 
There  Is  not  the  semblance  of  an  excuse 
for  falling  to  present  her  motions  at  the  Sep- 
tember term,  1898.  There  may  be  some  good 
reason  why  Mr.  Watson  did  not  do  so,  but, 
if  so,  the  record  affords  not  even  a  hint  of  it 
The  fact  that  Mrs.  Brizandlne  was  indis- 
posed at  that  term  does  not,  of  itself  alone. 
Justify  the  action  taken  by  the  Judge;  for  It 
does  not  appear  that  her  counsel  required 
any  assistance  from  her  in  preparing  a  proper 
motion,  or  was  for  any  other  reason  unable, 
because  of  her  Illness,  to  properly  attend  to 
the  matter,  ^or  aught  that  the  record  before 
US  discloses,  her  motion  to  reinstate  could 
and  ought  to  have  been  filed  at  that  term, 
and,  if  there  was  any  good  reason  why  the 
same  could  not  then  be  heard,  it  would,  of 
course,  have  been  proper  to  move  to  postpone 
the  trial  thereon.  Judgment  reversed.  AU 
the  Justices  concurring. 


(Ul  Get.  864) 

SANDS  V   DURRBNCB  et  al. 
(Supreme  Court  of  Georgia.     July  14,  1900.> 
APPEAL-REVIEW. 
No  material  error  of  law  was  committed, 
and  the  evidence  authorized  the  verdict. 
(Syllabus  by  the  Court) 
Error  from  superior  court,  Tattnall  county: 
B.  D.  Bvans,  Judge. 

Action  between  J.  J.  Sands  and  F.  B.  Dur- 
rence  and  others.  From  the  Judgment,  Dur- 
rence  brings  error.    Affirmed. 

W.  T.  Burkhalter  and  H.  D.  D.  Twiggs, 
for  plaintiff  in  error.  J.  P.  Moore  and  Jas. 
K.  Hines,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


Oil  Oa.410 

DUN  et  al.  t.  WEINTRAUB. 

(Supreme  Court  of  Georgia.     July  13,  1900.|i 

UBELr-WHAT    CONSTITUTES-SPBCIAL   DAM* 
AGE. 

1.  To  publish  of  a  merchant  that  he  has 
given  a  mortgage  upon  his  stock  of  goods, 
though  the  same  does  not  appear  of  record,  is 
not  actionable,  without  allegations  of  special 
damage. 

2.  To  publish  of  a  merchant  that  he  has  not 
"succeeded  in  obtaining  the  implicit  confidence 
of  local  people."  and  that  "he  is  looked  upon 
locally  as  an  itinerant  trader,  of  small  financial 
responsibility  and  of  uncertam  prospects,"  is,  if 
false,  libelous  per  se. 

3.  Any  disparaging  words,  spoken  or  written 
of  a  merchant,  which  are  false  and  productive 
of  special  damage,  fiowing  naturally  and  im- 
mediately therefrom,  will  support  an  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  L.  Brinson,  Judge. 


Action  by  Slgmund  Weintraub  against  R. 
O.  Dun  A  Co.  Judgment  for  plaintiff.  De- 
fendants bring  error.    Afi9rmed. 

Irvin  Alexander  and  B.  H.  Callaway,  for 
plaintiffs  in  error.  Russell  &  Rosenfield  and 
B.  B.  Baxter,  for  defendant  In  error. 

COBB,  J.  Weintraub  sued  Dun  ft  Co. 
The  petition  alleged  that  the  phiintiff  was  a 
merchant  and  the  defendants  carried  on  the 
business  of  a  commercial  agency,  which  un- 
dertook to  give  ratings  of  all  persons  engaged 
in  trade,  and  also  give  such  other  Informa- 
tion as  would  be  desired  by  one  to  whom 
application  had  been  made  for  credit  by  a 
trader.  On  February  2,  1898,  the  defend- 
ants published  and  circulated  among  their 
patrons  a  writing  in  reference  to  plaintiff 
which,  among  others,  contained  the  follow- 
ing statements:  "His  stock  and  bills  receiv- 
able amount  to  $1,975;  owes  for  merchan- 
dise, $150;  closed  by  notes,  $200;  insurance 
on  stock,  $1,000.  Said  to  have  a  capital  of 
$1,200,  of  which  $200  is  said  to  be  borrowed. 
The  capital  is  represented  almost  entirely  by 
stock  of  goods  on  hand.  Those  in  a  posi- 
tion to  learn  state  that  he  has  given  a  mort- 
gage to  secure  the  $200.00  liability,  though 
same  does  not  appear  of  record."  Though  he 
*'has  paid  his  debts  since  he  has  been  here, 
be  does  not  seem  to  have  succeeded  in  ob- 
taining the  implicit  confidence  of  local  peo- 
ple, however.  He  Is  looked  upon  locally  as 
an  itinerant  trader,  of  small  financial  respon- 
sibility and  uncertain  prospects."  It  is  al- 
leged that  the  statement  that  he  had  given  a 
mortgage  to  secure  the  $200  liability  was 
false  and  malicious.  It  is  further  alleged 
that  the  purport  of  the  statement  in  refer- 
ence to  the  mortgage,  and  the  intention  of 
the  defendants  In  making  the  statement 
was  to  charge  that  the  plaintiff  was  embar- 
rassed and  compelled  to  give  a  mortgage  to 
secure  his  creditor,  and  was  colluding  with 
him  to  keep  the  same  from  record  in  order 
that  the  goods  of  others  might  be  brought  in 
and  made  subject  to  the  mortgage  whenever 
the  mortgagee  should  see  proper  to  record 
the  same,  and  that  the  language,  in  effect 
charged  the  plaintiff  with  being  a  common 
cheat  and  swindler.  It  was  also  alleged  that 
the  language  in  reference  to  plalntifTs  not 
having  obtained  the  implicit  confidence  of 
local  people,  and  as  to  how  he  was  looked 
upon  by  local  people,  was  fklse  and  mali- 
cious, and  the  purport  and  intended  effect  of 
the  language  was  that  he  was  not  entitled  to 
the  confidence  of  persons  from  whom  he 
might  seek  to  buy;  it  being  a  well-established 
principle  of  trade  that,  without  local  confi- 
dence, credit  was  not  easily  obtainable  in  oth- 
er places,— the  effect  of  the  language  being  to 
charge  that  from  want  of  business  ability  or 
lack  of  honesty,  he  had  failed  to  obtain  the 
confidence  of  the  business  community  in 
which  he  lived.  It  was  further  alleged  that 
after  the  publication  of  the  statements  above 
referred  to,  the  plaintiff's  credit  was  de- 
stroyed, and  numerous  items  of  special  dam- 
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age  alleged  to  have  resulted  from  the  publi- 
cation of  the  statements  were  set  forth  In 
the  petition  and  amendment  To  this  peti- 
tion the  defendants  filed  demurrers,  both  gen- 
eral and  special.  The  court  sustained  some 
of  the  special  demurrers  in  so  far  as  they 
related  to  designated  paragraphs  of  the  pe- 
tition, which  were  striclcen*  The  other  spe- 
cial demurrers  and  the  general  demurrer 
were  overruled,  and  the  defendants  excepted. 

1.  To  write  of  a  merchant  that  he  has  giv- 
en a  mortgage  on  his  stock  Is  not  libelous 
per  se.  Kewhdld  t.  Bradstreet,  57  Md.  38; 
Dun  v.  Maler.  27  C.  O.  A.  100,  82  Fed.  169. 
Nor  is  it  libelous  per  se  to  publish  of  a  mer- 
chant that  a  judgment  has  been  recovered 
against  him.  Woodruff  v.  Bradstreet  Ck>.  (N. 
Y.)  22  N.  B.  354,  5  L.  R.  A.  565.  The  state- 
ments made  in  the  financial  report  which  Is 
the  subject  of  the  plaintiff's  complaint,  so  far 
as  they  relate  to  the  mortgage  which  he  is 
said  to  have  given,  contain  nothing  which  is 
discreditable  to  him  either  as  an  individual 
or  as  a  merchant  For  a  merchant  to  secure 
his  creditor  by  mortgage  upon  his  stoclc  is 
neither  discreditable  nor  dishonest,  and  there 
is  nothing  in  such  an  act  which  is  calculated 
to  hold  the  merchant  up  to  public  ridicule 
or  contempt  It  might  be  otherwise  if  the 
charge  had  been  that  the  plaintiff  had  made 
a  fictitious  mortgage,  or  that  he  had  executed 
a  mortgage  to  a  bona  fide  creditor,  and  had 
colluded  with  him  to  withhold  the  same  from 
record,  in  order  that  the  goods  of  others 
might  be  fraudulently  brought  under  the  lien 
of  the  mortgage,  or  if  it  had  been  stated  that 
he  had  given  a  mortgage  for  the  purpose  of 
giving  a  preference  in  violation  of  the  banlc- 
rupt  law.  To  execute  a  mortgage,  which 
was  founded  upon  no  consideration,  with  the 
understanding  that  the  same  was  to  be  used 
by  one  to  whom  the  person  purporting  to  be 
the  mortgagor  owed  nothing,  would,  if  used 
to  the  detriment  of  creditors  or  others, 
amount  to  a  gross  fraud.  Withholding  from 
record  a  mortgage  taken  In  good  faith  for  the 
purpose  of  misleading  those  to  whom  the 
debtor  will  apply  for  credit  is  a  badge  of 
fraud.  Under  the  bankrupt  act  of  1898,  the 
transfer  by  a  debtor,  while  insolvent  of  any 
portion  of  his  property,  to  one  or  more  of  his 

•  creditors,  with  the  intent  to  prefer  such 
creditors  from  other  creditors,  would  be  an 
act  of  bankruptcy.  Fost  Fed.  Prac.  8  72. 
But  even  If  charging  any  of  these  acts  would 
make  the  publication  a  libel,  there  is  nothing 
in  the  language  used  in  the  present  case 
which  would  justify  an  Inference  that  it  was 
the  purpose  of  the  defendants  to  charge  any 
of  these  acts. 

2.  Was  the  statement  that  the  plaintiff 
did  not  seem  to  have  succeeded  **in  obtain- 
ing the  implicit  confidence  of  local  people," 
and  that  he  was  "looked  upon  locally  as 
an  Itinerant  trader,  of  small  financial  re- 
sponsibility and  uncertain  prospects,"  libel- 
ous per  se?  Whether  it  would  be  libelous 
to  say  of  a  merchant  that  he  is  an  itiner- 
ant trader,  we  will  not  stop  to  inquire,  as, 
under  the  view  we  take  o£  the  present  case, 


It  is  unnecessary  to  decide  this  question. 
To  say  of  a  merchant  that  he  has  not  suc- 
ceeded in  obtaining  the  implicit  confidence 
of  his  neighbors,  coupled  with  the  state- 
ment that  he  is  a  man  of  small  means  and 
of  uncertain  prospects,  would  be,  to  say  the 
least  of  it,  placing  the  individual  thus 
spoken  of  in  a  position  which  is  neither  en- 
viable nor  desirable,  and  would  be  calcu- 
lated to  injure  him  in  the  estimation  of  the 
business  men  of  other  communities  with 
whom  he  might  be  compelled  to  come  in 
contact.  The  words  imply  that  he  has  made 
an  effort  to  secure  the  confidence  of  his 
neighbors,  and  for  some  reason  has  failed 
to  attain  this  end,  and  that  on  this  account, 
coupled  with  the  fact  that  he  is  man  of 
small  means,  his  future  success  Is  doubtful. 
Such  statements  in  reference  to  a  merchant 
could  have  but  one  effect  upon  his  business, 
and  that  Is  to  seriously  injure,  if  not  de- 
stroy, his  credit  in  those  markets  where  the 
character  thus  given  to  him  precedes  his 
applications  for  credit.  Such  statements  in 
reference  to  a  merchant  when  false,  are 
libelous  per  se,  as  we  understand  the  law. 
The  Code  declares  that  charges  made  of  an- 
other in  reference  to  his  trade,  office,  or  pro- 
fession, calculated  to  injure  him  therein, 
are  slanderous,  without  proof  of  special 
damage.  Civ.  Code,  S  3837.  And  as  said 
by  the  present  Chief  Justice  In  Hardy  v. 
Williamson,  86  Ga.  657,  12  S.  B.  876.  'If 
this  be  true  as  to  mere  slander,  much  more 
is  it  true  as  to  written  defamation."  See, 
also.  Brown  v.  Holton  (Ga.)  34  S.  B.  717; 
13  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  314; 
Newell,  Defam.  (2d  Ed.)  pp.  74,  193;  Odgers, 
Lib.  &  Sland.  p.  77;  Price  ▼.  Conway,  134 
Pa.  St  340,  19  Ati.  687,  8  L.  R.  A.  193. 

8.  It  is  alleged  that  by  reason  of  the  pub- 
lication of  lae  statements  above  referred  to, 
plaintiff  has  sustained  special  damage,  the 
Items  thereof  being  set  forth  in  the  petition. 
If  the  publication  in  reference  to  the  giv- 
ing of  the  mortgage  was.  as  was  alleged, 
false  and  malicious,  and  special  damage  re- 
sulted therefrom,  the  plaintiff  is  entitied  to 
recover  the  items  of  special  damage,  though 
the  language  be  not  libelous  per  se.  This 
is  also  true  of  any  other  statement  set  out 
In  the  petition.  If  it  was  falsely  and  mali- 
ciously made.  If  the  plaintiff  has  sustained 
speciaJ  damage  by  reason  of  the  publication 
of  the  statements  referred  to  in  the  second 
division  of  this  opinion,  he  is  entitled  to 
recover  for  such  damage  In  addition  to  the 
general  damages  he  may  recover  by  reason 
of  the  publication.  See,  in  this  connection, 
Odgers,  Lib.  &  Sland.  pp.  289,  309;  Newell, 
Defam.  (2d  Ed.)  p.  849,  i  17.  In  reference 
to  special  damages  the  author  last  cited  lays 
down  the  following  rules:  (1)  They  must 
be  ''actual  and  substantial;  (2)  they  must 
actually  have  accrued  at  the  time  of  the 
commencement  of  the  suit;  (3)  and  must  be 
the  Immediate  consequence  of  the  defama- 
tory words."  Page  851,  i  19.  See,  also,  13 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  436.  Judg- 
ment affirmed.    All  the  Justices  concurriiif. 
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(111  GtL  400) 


ALLEN  T.  HIXSON. 


(Supreme  Oourt  of  Georgia.     July  14  1900.) 

INJURY   TO   BMPLOYfi— VOLUNTARY   SERVICES 
-CAUSE  OF  ACTION. 

1.  An  employ^  who,  as  a  mere  Tolanteer,  doea 
an  act  entirely  outside  of  the  scope  of  his  em- 
ployment, and  in  consequence  receiveB  personal 
injuries,  cannot  hold  his  master  liable  therefor. 

2.  No  cause  of  action  arises  from  a  failure  to 
perform  an  act  of  humanity,  if  such  failure  In- 
▼olves  no  breach  of  a  duty  imposed  by  law. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  county; 
W.  P.  Ere.  Judge. 

Action  hj  Agnes  Allen  against  William  P. 
HizBoiL  Judgment  for  defendant.  Plaintiif 
brings  error.    Affirmed. 

The  following  is  the  official  r^ort. 

The  plaintiff  was  a  young  woman  employed  in  the 
defendant's  laundry  as  an  operative  of  a  mangle, 
which  conalBted  of  an  upright  frame,  holding  two 
horizontal  metallic  rollers,  covered  with  divers  lay- 
ers of  doth,  and  an  uncovered  hollow  metallic  bar 
between  said  rollers,  and  a  lever  or  appliance  on  one 
side  of  said  frame  for  the  purpose  of  bringing  the 
rollers  in  close  proximity  to  the  bar,  and  on  the  oth- 
er side  of  the  frame  was  an  arrangement  of  band- 
wheel  and  cogwheel  for  receiving  and  conveying 
steam  power  to  the  rollers.  The  method  of  operating 
the  nuingle  was  to  put  the  rollers  in  motion  by  the 
appliance  of  steam  power  through  said  arrangement 
of  bandwheel  and  cogwheel,  and  then  bring  the 
rollers  in  close  proximity  to  the  bar  by  the  uie  of 
the  lever.  When  steam  power  was  so  applied,  the 
rollers  would  revolve  parallel  to  each  other  and  to 
the  bar,  but  with  an  interstice  between  them  suffi- 
cient to  allow  the  introduction  of  a  hand;  but  whon 
the  lever  was  used  for  the  usual  operation  of  the 
mangle  the  rollers  would  be  brought  into  such  close 
proximity  to  the  bar  as  only  to  admit  of  the  passage 
between  thom  of  a  collar,  cufl,  or  other  article  to  be 
laundered.  After  the  application  of  steam  power  it 
was  the  duty  of  plaintiff  to  bring  the  rollers  into 
close  proximity  to  the  bar  by  the  use  of  the  lever, 
and  then  to  Insert  the  articles  to  be  Ironed.  One 
morning,  on  coming  to  work,  she  found  that  the 
power  had  been  applied,  and  that  the  rollers  were 
revolving,  but  she  observed  that  they  were  not  re- 
volving in  their  usual  and  proper  manner,  namely, 
upon  axes  parallel  to  each  other,  but  converged 
obliquely,  so  that  at  their  right-hand  ends,  facing 
the  machine,  they  were  closer  together  than  at  the 
other  ends.  She  further  observed  that  the  cloth 
layers  on  the  rollers  were  not  firmly  wrapped  around 
them  in  their  usual  manner,  so  as  to  remain  firmly 
in  position,  but  they  appeared  to  be  loose  and  loosen- 
ing, BO  as  to  be  unwinding  from  the  rollers,  the  un- 
wound portion  lying  in  front  of  the  rollers,  and  ex- 
tending out  upon  the  shelf  In  front  of  them.  The 
lever  had  not  been  so  applied  as  to  bring  the  rollers 
into  close  proximity,  nor  did  she  apply  it  Seeing 
that  the  machine  was  not  in  its  usual  condition,  she 
did  not  attempt  to  use  it,  but  reported  that  fact  to 
Pickett,  the  representative,  general  superintendent, 
and  master  mechanic  of  defendant  in  said  business; 
It  being  her  duty  to  make  such  report  to  him  and 
to  Obey  his  orders.  He  came  to  Inspect  the  mangle. 
The  unwrapped  cloth  concealed  from  view  the  condi- 
tion of  the  rollers,  and,  in  order  to  show  Pickett 
such  condition,  she,  using  her  right  hand,  took  hold 
of  the  unwrapped  end  of  the  cloth,  then  lying  on  the 
shelf,  in  order  to  raise  the  cloth  and  allow  an  Inspec- 
tion of  the  rollers.  The  doth  could  and  would  have 
been  handled  by  her  with  perfect  safety,  but  for  i 
hidden  defect  in  some  other  part  of  the  machine,  of 
which  defect  she  had  no  warning  or  knowledge; 
but  at  the  instant  she  so  took  up  the  doth  a  sudden, 
violent,  and  unexpected  jolt  of  said  other  part  of  the 
machine  caused  the  rollers  to  oome  Into  violent  con- 
tact with  said  bar,  and  at  the  same  instant,  and  be* 
fore  she  could  drop  the  eloth  or  withdraw  her  hand, 
drew  the  cloth  and  her  hand  and  wrist  with  great 
force  and  velocity  between  one  of  the  rollers  and  the 
bar,  crushing  her  uana  and  wrist.  She  alleges  that 
the  Injury  was  directly  caused  by  the  defendant's 
negligence  in  having  the  machine  in  an  unsafe  and 
dangerous  condition,  which  condition  was  known  to 


defendant,  she  being  unable,  from  her  Ignorance  of 
the  constructing  and  operating  details  of  machinery, 
to  state  the  mechanical  cause  of  this  eondition;  that 


she  was  not  negligent,  and  could  not,  by  ordinary 
care,  have  avoided  the  consequences  to  herself  of 
defendant's  negligence;  and  that  defendant  negli- 
gently allowed  her  hand  and  wrist  to  remain  be- 
twosa  tho  rpllsr  and  bar  for  half  an  hour,  thereby 


grtovDUslyaggraTattng  her  agonising  suffering,  which 
she  describes  in  detail.  She  also  alleges  her  age. 
earnings,  etc.  A  general  demurror  was  sostalnod. 
and  she  excepted. 

F.  W.  Capers  and  Salem  Dutcher,  for  plain- 
tiff in  error.  Jos.  B.  &  Bryan  Gumming,  for  de- 
fendant in  error. 

LUMPKIN.  P.  J.  The  bill  of  ezcepUons  al- 
leges error  in  sustaining  a  general  demurrer  to 
the  plaintiffs  petition,  the  substance  of  which  ap- 
pears in  the  official  report  Assuming  as  true 
the  plaintiffs  allegations,  we  agree  with  the  trial 
judge  that  she  did  not  set  forth  a  cause  pf  ac- 
tion. It  affirmatiyely  appears  that  it  was  her 
duty  to  feed  the  madiine  by  which  she  was  in- 
jured, and  It  is  a  legitimate  mference  that  It  was 
also  incumbent  upon  her  to  inform  the  superin- 
tendent that  this  machine  was  out  of  order.  Be- 
yond this,  it  cannot  be  gathered  from  her  peti- 
tion that  anything  more  was  required  of  her.  It 
is  therefore  clear  that  she  was  not  injured  while 
in  the  performance  of  any  duty  growing  oat  of 
the  service  in  which  she  was  engaged.  It  fol- 
lows that  the  master  was  under  no  duty  of  pro- 
tecting her  against  injuries  received  while  she 
was,  as  a  mere  volunteer,  endeavoring  to  accom- 
plish something  entirely  outside  the  scope  of  her 
employment  The  act  which  caused  her  iniaiy 
was  certainly  one  of  this  kind;  for.  In  taking 
hold  of  the  unwrajpped  cloth  for  the  purpose  of 
showing  the  supermtendent  the  condition  of  the 
machine,  she  Tolunteered  to  perform  a  serrice 
not  required  of  her.  and  therefore  necessarily 
acted  upon  her  own  responsibility  and  at  her  own 
risk.  It  makes  no  difference  that  the  machine 
had  a  defective  part  of  which  she  was  ignorant, 
for  its  existence  could  not,  on  the  occasion  re- 
ferred to  in  her  petition,  have  been  the  source  of 
injury  to  her,  if  she  had  confined  herself  to  the 
performance  of  the  duties  pertaining  to  the  serr- 
Ice  for  which  she  was  employed.  As  will  have 
been  seen,  tiie  plaintiff  was  an  adult,  and  actual- 
ly knew  when  she  first  approached  the  machine 
tnat  it  was  out  of  order.  Kecognizing  the  dan- 
ger of  attempting  to  operate  it  in  that  eondition, 
she  prudentiy  refrained  from  so  doing,  and  made 
a  prompt  report  to  the  superintendent  in  regard 
to  the  matter.  Unfortunately,  however,  she  did 
not  continue  to  exercise  the  same  degree  of  pru- 
dence when  she  went  outside  the  scope  of  her 
duties,  and,  withont  any  direction  or  request  on 
his  part,  volunteered  to  assist  him  in  ascertain- 
ing precisely  the  extent  and  character  of  the  de- 
rangement which  had  brought  about  the  condi- 
tion in  which  she  had  found  the  machine. 

As  to  so  much  of  the  petition  as  claims  dam- 
ages because  the  "defendant  negllgentiy  allowed 
petitioner's  hand  and  wrist  to  remain  between 
said  roller  and  bar,"  or  because  of  the  defend- 
ant's "negligently  failing  *  *  *  to  effect  her 
release,"  we  do  not  think  a  good  cause  of  action 
is  set  forth.  When  an  employ^,  without  fault 
bn  the  master's  part,  becomes  placed  in  a  dan- 
gerous or  painful  situation,  .the  master  is  under 
no  positive  legal  duty  of  exercising  all  reason- 
able care  and  diligence  to  effect  such  employe's 
speedy  release.  Being  In  no  way  responslDle  for 
the  unfortunate  occurrence,  the  master  cannot 
be  said  to  be  guilty  of  a  tort  If  he  does  not 
promptiy  take  actiye  steps  in  coming  to  the  res- 
cue. The  only  duty  arising  under  such  circum- 
stances is  one  of  humanity,  and  for  a  breach 
thereof  the  law  does  not,  so  far  as  we  are  In- 
formed, impose  any  liability.  Judgment  afllrm- 
ed.     All  the  justices  concurring. 

OU  aa.6i« 
CENTRAL  OF  GEORGIA  RT,  GO.  T.  BD- 

WARDS. 

(Supreme  Oourt  of  Georgia.     July  Vi,  1900.) 

MASTER    AND    SERVANT— INJURIB8    TO    SERV- 
ANT—MASTER'S LIABILITY— PROXI- 
MATE CAUSE-NONSUIT. 

1.  An  employe  who  has  suflfered  a  physical  in- 
jury cannot  maintain  therefor  an  action  Jigainst 
jhls  master  merely  becapae  th^re  may  hay^Jieen 
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on  ^  the  part  of  the  latter  neffUsent  acts  or 
omissions,  which,  though  they  may  to  some  ex- 
tent have  contributed  to  bringing  about  a  dan* 
gerous  situation,  in  which  the  employd  did  an 
act  from  which  the  injury  directly  resulted, were 
not  themBelves  the  cauae  of  the  injury. 

2.  The  only  alleged  act  of  negligence  on  the 
part  of  the  defendant  which  could  in  the  pres- 
ent case  have  been  fairly  found  to  have  been  a 
contributing  cause  of  the  injury  not  having 
been  shown  to  be  in  fact  an  act  of  negligence,  it 
was  error  not  to  have  granted  a  nonsuit. 

(Syllabus  by  the  Court.) 

Brror  ftom  superior  court,  Bffingbam  coun- 
ty; Paul  B.  Seabrook,  Judge 

Action  by  H.  L.  Bdwards  against  the  Gen« 
tral  of  Geoigia  Railway  Company.  From  a 
Judgment  In  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant brings  error.    Reversed. 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
ror. Twiggs  &  Ollyer,  for  defendant  in  er- 
ror* 

LITTLE,  J.  It  appeared  ftom  the  petition 
of  Bdwards,  who  instituted  an  action  against 
the  plaintiff  In  error  to  recover  damages  for 
a  personal  injury  which  he  sustained,  that  he. 
was  an  employ6  of  the  Central  of  Georgia 
Railway  Company,  as  brakeman  on  a  freight 
train,  at  the  time  he  received  his  Injuries; 
that  the  train  consisted  of  an  engine  and 
about  60  freight  cars,  besides  one  caboose^ 
The  plaintiff  alleged:  That  on  the  day  he 
was  injured  the  train  was  running  40  minutes 
behind  its  schedule  time,  because  of  a  de- 
fective driving  rod,  and  of  the  large  num- 
ber of  cars  which  were  attached  to  the  en- 
gine. That,  owing  to  its  delayed  schedule, 
the  train  upon  which  he  was  employed  was 
forced  to  enter  a  siding  at  Brewer,  a  station 
on  the  Centml  road,  to  clear  the  main  line 
for  the  passage  of  a  passenger  train  going 
In  the  same  direction  as  the  freight  train. 
That  sufficient  side  tracks  for  the  passage  of 
trains  had  not  been  provided,  because  the 
east  switch  of  the  side  track  had  been  tern- 
pomrily  removed,  and  it  was  necessary  for 
the  freight  train  to  pass  entirely  beyond  the 
west  switch  of  the  side  track,  and  then  back 
onto  such  Biding.  Aa  the  freight  train  was 
passiniT  orec  the  west  switch  at  about  the 
speed  of  7  or  8  miles  per  hour,  the  plain- 
tiff was  standing  on  top  of  a  car  about  10 
or  12  car  lengths  behind  the  engine.  The 
conductor  of  the  train  was  also  standing  on 
the  top  of  a  car,  a  few  car  lengths  behind 
the  plaintiff.  That,  when  the  train  was  pass- 
ing over  the  west  switch,  the  conductor,  wish- 
ing to  put  his  train  on  the  side  track  as  soon 
as  possible  in  order  to  avoid  a  collision  with 
the  passenger  train  which  was  following,  or- 
dered the  plaintiff  to  Jump  off  of  the  freight 
train,  for  the  purpose  of  changing  the  switch 
aa  soon  as  it  became  dear.  That  in  obedience 
to  the  order  the  plaintiff,  alleging  that  he 
was  in  the  exercise  of  ordinary  and  reason- 
able care,  proceeded  to  alight  from  the  train, 
and,  when  he  Jumped  from  the  ladder  of  the 
car  on  which  he  had  been  standing,  was  un- 
able clearly  to  see  the  ground  beneath  him, 
and  consequently  his  right  foot,  when  he 


reached  the  ground,  became  fastened  in  .the 
frog  of  the  switch,— such  frog  not  naving 
been  blocked  so  as  to  prevent  the  foot  of  the 
plaintiff  from  becoming  fastened  therein,— 
and  the  wheels  of  the  oar  crushed  and  man- 
gled his  foot  so  that  he  never  can  have  free 
use  of  the  same,  and  that  his  left  leg  was 
badly  broken,  and  is  now  one  inch  shorter 
than  its  natural  length,  and  the  ankle  of  the 
left  foot  is  stiff  and  useless.  The-  acts  of 
negligence  on  the  part  of  the  railroad  com- 
pany. Its  officers,  and  servants,  are  alleged 
tQ  be  as  follows:  First,  in  allowing  the  driv- 
ing rod  and  other  machinery  of  the  engine 
to  get  Into  a  condition  of  disrepair,  and  there- 
by  to  cause  the  train  to  run  behind  its  sched- 
ule time;  second,  in  overloading  with  60  cars 
the  engine  of  said  train,  and  thereby  to  cause 
said  train  to  run  behind  its  schedule  time; 
third,  in  not  maintaining  and  allowing  to  re- 
main where  it  had  been  placed  the  switch 
at  the  east  end  of  said  track,  and  thereby 
to  have  avoided  the  necessity  for  the  plain- 
tiff to  Jump  from  the  moving  train,  even 
though  a  collision  was  Imminent,  and  in  fall* 
ing  to  protect  said  train  so  as  to  have  avoid- 
ed the  Imminence  of  a  collision;  fourth,  in 
maintaining  and  using  a  switch,  the  frog  of 
which  was  not  properly  blocked  and  guarded 
for  the  prevention  of  like  casualties.  That 
there  was  in  use  among  railway  companies, 
known  to  the  defendant,  a  simple  device,  ef- 
ficient and  sufficient  for  the  blocking  and 
guarding  of  the  switch  frog,  so  that,  had  the 
frog  been  blocked  and  guarded  by  such  de- 
vice, the  plaintiff  would  not  have  suffered 
the  injuries  described,  and  that  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  that  the  frog  was  not 
blocked  and  guarded.  Plaintiff  alleges  that 
when  he  received  such  Injuries  he  was  en- 
tirely without  fault,  and  In  the  exercise  of 
ordinary  and  reasonable  cara.  The  defend- 
ant answered,  denying  each  and  every  alle- 
gation of  every  paragraph  of  the  petition. 
The  plaintiff,  after  having  shown  the  fact 
that  he  was  very  seriously  and  permanently 
Injured,  testified  in  his  own  behalf:  That 
he  was  employed  as  brakeman  on  the  freight 
train,  which  had  about  50  cars,  half  of  them 
loaded,  and  that  such  a  great  number  of  can 
was  unusual  That  the  train  was  late,  on 
account  of  the  crank  pin  of  the  driving  rod 
being  hot  That  Guyton  was  five  miles  from 
Brewer,  where  be  was  injured.  That  there 
was  a  side  track  there  sufficient  to  have  held 
the  tr^in.  That  Bgypt  was  the  passing  point 
for  the  freight  and  passeng^,  but  that  In 
fact  on  that  day  these  trains  passed  at  Brew- 
er, because  the  freight  was  overtaken  by 
the  passenger  at  Brewer.  That  when  the 
freight  train  came  to  Brewer  the  plaintiff 
was  on  top  of  a  box  ear  about  seven  ears 
from  the  engine.  That  the  conductor  was  on 
top  of  a  box  car  several  car  lengths  behind 
him.  That  he  looked  back  to  the  conductor 
for  signals,  and  when  the  train  was  near  the 
west  switch  the  conductor  signaled  plain- 
tiff, and  pointed  down  to  the  switch  and  back 
to  the  passenger  train.    Plaintiff  looked*  and 
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Mw-  that  the  passenger  train  was  about  the 
length  of  the  freight  train  behind.  The  con* 
doctor  pointed  as  If  he  desired  the  plaintiff 
to  get  down  at  once  on  the  west  end  of  the 
side  track.  That  the  east  switch  had  been 
taken  np,  and  had  It  been  there  the  train 
would  have  stopped  and  pulled  In,  and  it 
would  not  then  have  been  the  duty  of  the 
plaintiff  to  change  the  switch.  At  the  time 
he  Jumped  he  thought  he  had  passed  the 
switch.  The  frog  was  not  blocked  at  the 
time  of  his  injury,  but  afterwards  was  block- 
ed with  wood,  so  that  it  was  impossible  for 
a  person  to  get  his  foot  into  the  frog.  This 
was  the  first  time  that  ne  ever  remembered 
to  have  seen  one  of  the  switches  on  the  Cen- 
tral Railroad  blocked  that  way,  but  now  all 
the  switches  which  he  has  seen  since  are 
blocked.  The  side  track  also,  after  his  in- 
Jury,  was  put  in  perfect  condition,  and,  if  a 
switch  had  been  on  the  east  end  of  the  side 
track  on  the  day  his  injury  occurred,  the 
train  would  have  gone  into  the  side  track 
over  it,  and  he  would  not  have  been  injured. 
Before  he  was  hurt  he  thought  the  frogs 
were  in  good  condition  and  not  dangerous, 
and  did  not  know  that  they  were  liable  to 
catch  his  foot  To  ascertain  that  they  were 
so,  he  would  have  had  to  make  an  examina- 
tion. For  this  he  had  no  time,  and  it  was 
not  his  business  to  examine  the  switches. 
Plaintiff  had  been  running  on  the  railroad  for 
five  years,  and  had  seen  the  switch  where 
he  was  injured  perhaps  as  many  as  three 
times  a  week.  Plaintiff  had  seen  one  switch 
blocked  with  steel  on  the  Plant  System  be- 
fore he  was  injured.  Had  never  seen  any 
other.  Had  never  heard  of  a  blocked  frog 
before  he  saw  that  on  the  Plant  System  of 
railroads.  At  the  time  he  Jumped  from  the 
car  he  did  not  know  that  he  was  Jumping  in 
the  frog,  because  he  could  not  see  it  He 
looked  as  best  he  could  under  the  circum- 
stances. At  the  time  plaintiff  Jumped  from 
the  train,  it  was  moving  six  or  seven  miles  an 
hour.  He  could  not  see  anything  that  was 
under  him,  on  account  of  the  dust  That  his 
object  was  to  get  off  as  quickly  as  possible, 
and  he  trusted  to  luck.  His  object  in  getting 
off  quickly  was  to  avoid  a  collision,  and  put 
the  switch  in  order  for  the  freight  train  to 
back  in  on  the  side  traclc  If  he  had  seen 
the  hole  or  the  frog,  he  would  have  gotten 
off  if  he  could,  but  would  not  have  Jumped 
into  them.  The  switch  blocks  are  generally 
used  on  the  Plant  System,  and  are  effective 
In  keeping  one's  foot  out  of  a  frog.  Witness 
did  not  know  that  the  blocked  frogs  were 
used  all  over  the  Central  Railway  at  that 
time.  Had  seen  several.  By  another  wit- 
ness the  plaintiff  proved  that  an  unblocked 
frog  was  dangerous;  that  a  man  could  get 
his  foot  hung  in  it  By  this  witness  it  was 
proven  that  he  had  seen  two  or  three  of 
these  blocked  frogs  on  the  Central  Railroad. 
Another  witness  for  the  plaintiff  testified: 
That  he  had  worked  for  the  Plant  System 
and  another  railroad  for  seventeen  years  as 
a  locomotive  engineer,  and  that  it  was  a 
part  of  his  business  to  observe  switches  and 


frogs.  That  the  Plant  System  had  been  us- 
ing several  kinds  of  ftogs  in  the  past  five 
years.  These  will  prevent  the  foot  of  a  man 
from  getting  caught  in  the  frog.  A  number 
of  the  rules  governing  employes  of  the  Cen- 
tral Railway  Company  were  also  introduced, 
and  the  plaintiff  closed  his  case.  At  the 
conclusion  of  the  plaintiff's  evidence  the  de- 
fendant moved  the  court  to  grant  a  nonsuit 
The  motion  being  overruled,  the  defendant 
excepted  pendente  lite,  and  had  Its  bill  of  ex- 
ceptions certified  and  put  on  record.  The 
case  proceeded  to  trial,  and  a  verdict  was 
rendered  for  the  plaintiff.  The  defendant 
made  a  motion  for  new  trial  on  several 
grounds,  which  was  overruled,  and  It  ex- 
cepted, assigning  error  to  the  ruling  of  the 
court  in  refusing  to  grant  the  nonsuit  and  in 
overruling  its  motion  for  a  new  trial. 

We  think  the  court  erred  in  overruling  the 
motion  for  a  nonsuit  Under  the  allegations 
made  in  the  petition,  the  negligence  of  which 
the  plaintiff  complained  that  the  railroad 
company,  by  its  officers  and  servants,  was 
guilty,  consisted  in  the  following  acts:  (1) 
In  allowing  the  machinery  of  the  locomotive 
which  was  pulling  the  train  on  which  he 
was  employed  to  get  out  of  order,  and  so 
causing  the  train  to  run  behind  Its  schedule 
time;  (2)  In  overloading  the  engine,  thus 
causing  it  to  run  behind  its  schedule  time; 
(3)  in  not  maintaining  and  allowing  to  re- 
main a  switch  on  the  east  end  of  the  side 
track  at  Brewer,  so  as  to  avoid  the  neces- 
sity which  caused  the  plaintiff  to  Jump  from 
the  moving  train  in  order  to  set  a  switch 
at  the  west  end  of  the  side  track;  (4)  in 
maintaining  and  using  a  switch,  the  frog 
of  which  was  not  properly  blocked  and 
guarded.  Neither  the  fact  that  the  machin- 
ery of  the  locomotive  was  out  of  order,  nor 
that  the  engine  had  attached  to  It  too  many 
cars,  nor  the  fact  that  there  was  no  switch 
at  the  east  end  of  the  side  track  in  Brewer, 
was  the  proximate  cause  of  the  injury 
which  the  plaintiff  sustained.  If  these  were 
causes  at  all,  they  were  too  remote  as  a 
basis  for  a  recovery.  Without  entering  Into 
a  discussion  of  the  doctrine  of  proximate 
and  remote  causes  of  Injury,  It  Is  only  nec- 
essary to  refer  to  the  provisions  of  our 
Civil  Code,  in  sections  3912  and  3913,  de- 
claring the  rule  on  this  subject  In  the  first 
of  these  It  Is  declared  that  If  the  damages 
are  only  the  Imaginary  or  possible  result 
of  the  tortious  act  or  if  other  and  contin- 
gent circumstances  preponderate  largely  In 
causing  the  Injuries,  such  damages  are  too 
remote  to  be  the  basis  ot  recovery  against 
the  wrongdoer;  and  In  the  latter  the  mle 
is  stated  to  be  that  damages  which  are  the 
legal  and  natural  result  of  the  act  done, 
though  contingent  to  some  extent  are  not 
too  remote  to  be  recovered,  but  that  dam- 
ages which  are  traceable  to  the  act  but 
not  Its  legal  or  material  consequence,  are 
too  remote  and  contingent  The  reasoning 
by  which  it  Is  sought  to  charge  the  defend- 
ant company  with  the  negligence  which 
caused  the  injury  to  the  plaintiff  must  be 


Ua.) 


BROWN  ▼.  EVEBETT-BI1>LBY-KAGAN  CO. 


813 


as  follows:  If  the  crank  pin  had  not  been 
allowed  to  get  too  hot,  the  freight  train 
upon  which  the  plaintiff  was  employed 
would  have  been  able  to  make  its  schedule 
time;  and,  if  it  had  made  its  schedule  time, 
then  there  would  have  been  no  imminence 
of  a  collision  at  Brewer;  and,  if  there  had 
been  no  imminence  of  a  collision,  there 
would  have  been  no  necessity  on  the  part 
of  the  plaintiff  to  Jump  from  the  moving 
train  in  order  to  set  the  switch.  But  the 
crank  pin  was  allowed  to  get  too  hot  to 
make  the  schedule  time,  and  there  was  im- 
minence of  a  collision,  and  because  of  such 
Imminence  the  plaintiff  jumped  off  from  th  ^ 
car,  and,  as  he  was  injured  in  such  Jump, 
he  was  entitled  to  recoyer  because  the  crank 
pin  was  allowed  to  get  too  hot  Or,  take 
the  other  proposition  that,  if  there  had  been 
ft  switch  on  the  east  end  of  the  side  track 
ftt  Brewer,  the  train  would  have  entered 
said  side  track,  and  it  would  have  become 
the  duty  of  another  brakeman  to  set  such 
switch,  and  therefore  there  would  not  have 
been  any  necessity  on  the  part  of  the  plain- 
tiff to  Jump  from  the  moving  train,  and  con- 
sequently he  would  not  have  been  Injured. 
However  logical  these  deductions  may  be, 
they  fall  to  establish  a  right  of  recovery  in 
the  plaintiff  tor  the  Injuries  which  undoubt- 
edly he  sustained.  To  constitute  an  action* 
able  tort,  there  must.be  damage  to  the  plain- 
tiff, and  negligence  by  the  defendant,  caus- 
ing the  injury.  Railroad  v.  Freeman.  75 
Ga.  331;  Mayor,  etc,  v.  Dykes,  103  Ga.  847, 
31  S.  E.  443.  See,  also,  Railway  Go.  v. 
Price,  106  Ga.  176,  32  S.  B.  77,  43  L.  R.  A. 
402,  and  numerous  cases  cited  In  the  opin- 
ion OD  page  178,  106  Ga.,  page  78,  32  S.  B., 
and  page  403,  43  L.  R.  A.  The  direct  and 
proximate  cause  of  the  injury  which  the 
plaintiff  sustained  was  caused  by  his  Jump- 
ing from  the  train,  and.  If  he  is  entitled  to 
recover  damages  from  the  defendant  com- 
pany therefor,  It  is  because  of  some  negli- 
gence on  the  part  of  said  company  which 
caused  either  the  jump  from  which  the  in* 
jury  resulted,  or  negligence  in  not  protect- 
ing the  place  where  in  fact  he  did  Jump. 
As  we  have  seen,  it  is  not  charged  In  the 
petition  that  the  railroad  company  was, 
through  Its  conductor,  negligent  in  directing 
the  plaintiff  to  jump  from  the  car  at  the 
time  he  did.  Therefore,  discarding  these 
remote  causes,  so  particularly  set  out  in  the 
petition,  as  in  themselves  not  giving  to  the 
plaintiff  ft  right  of  action,  there  must  re- 
main but  one  question,  and  that  is  whether 
or  not  the  company  was  negligent  in  not 
protecting  or  blocking  the  frog  in  which  the 
foot  of  the  plaintiff  became  fastened,  and 
from  which  fastening  his  serious  injury  was 
a  consequence.  By  section  2611  of  the  Civil 
€ode  it  is  declared  that  the  master  Is  bound 
to  exercise  ordinary  care  in  furnishing  ma- 
chinery equal  in  kind  to  that  in  general  use, 
and  reasonably  safe  for  all  persons  who 
operate  it  with  ordinary  care  and  diligence. 
In  the  case  of  Whatley  ▼.  Block,  95  Ga.  15, 
^  CL  BL  985,  our  present  chief  Justice  quoted 


approvingly  the  rule  which  governs  this  sub- 
ject, taken  from  14  Am.  &  Eng.  Enc.  Law, 
pp.  903,  904,  in  the  following  words:  *'A  cus- 
tom with  reference  to  the  adoption  of  cer- 
tain safeguards  in  a  given  business  must  be 
80  general  that  it  is  presumed  that  the  de- 
fendant had  knowledge  of  it.  In  order  to 
make  him  liable  for  neglecting  to  provide 
the  same.**  Xo  general  custom  of  any  chai^ 
acter  was  shown  to  exist  in  relation  to  block- 
ing the  frogs  of  a  switch  on  a  railroad  track, 
either  at  the  time  the  plaintiff  sustained  his 
Injuries,  or  at  the  time  of  the  trial.  The  evi- 
dence of  the  plaintiff  on  this  subject  only 
went  to  the  extent  of  showing  that  since  he 
had  sustained  his  injuries  certain  particular 
frogs  on  the  Central  Railroad  had  been  block- 
ed, and  that  on  the  Plant  System  of  rail- 
roads there  existed  a  number  of  different 
kinds  of  blocks  to  such  frogs.  But  the  mas- 
ter, while  bound  to  exercise  due  care  in  pro- 
tecting his  servant  in  the  use  of  these  frogs, 
cannot  be  bound  to  provide  a  particular  con- 
trivance until  it  is  shown  primarily  that  such 
a  contrivance  is  a  safeguard,  to  some  extent, 
at  leasts  against  such  injuries,  and  that  it  Is 
a  general  custom  among  other  persons  en- 
gaged in  the  same  character  of  business  to 
employ  them.  The  evidence  entirely  failed 
to  show  that  the  employment  of  these  blocks 
was  even  a  custom  among  railroads.  Wheth- 
er they  are  or  not,  we  do  not  know;  and, 
while  the  evidence  of  the  plaintiff  contained 
In  this  record  Is  sufficient  to  show  that  they 
are  a  protection.  It  does  not  show  that  they 
were  or  are  in  such  general  use  by  the  rail- 
roads of  the  country  as  to  make  the  railroad 
company  in  this  case  responsible  for  their 
nonuse;  and  inasmuch  as  this  general  cus- 
tom was  not  shown,  and  this  being  the  only 
point  set  out  in  the  petition  as  showing  neg- 
ligence on  which  a  recovery  could  have  been 
had  if  satisfactorily  proven,  it  follows  that 
a  nonsuit  should  have  been  awarded.  Be- 
cause of  so  ruling,  it  is  unnecessary  to  pass 
on  the  error  alleged  to  have  been  committed 
in  overruling  the  motion  for  a  new  trial. 
Judgment  reversed.  All  the  justices  concur- 
ring. 

(lU  Ga.  404) 

BROWN   et  al.  v.  BV  HRETr-RIDLBT- 

RAGAN  CO. 

(Supreme  Oonrt  of  Georgia.     July  18,   1900.) 

COMPROMISE  WITH  CREDITORS  —  SBCEBT 
AOREBMBNT— validity;— RES*  JUDICATA. 

1.  When  one  of  several  creditors  of  a  common 
debtor  who  is  in  failing  circumstances  ostensi- 
bly agrees  with  the  other  creditors  and  the 
debtor  upon  a  compromise  and  settlement  of  all 
their  claims  at  a  specified  per  cent,  on  the  dol- 
lar, and  the  creditor  first  referred  to,  by  a  se- 
cret arrangement  with  the  debtor,  of  which  the 
other  creditors  are  kept  in  ignorance^  obtains 
from  him  money  and  promissory  notes  In  addi- 
tion to  what  IS  paid  under  the  terms  of  the 
general  settlement,  this  latter  transaction  is 
m  law  fraudulent,  the  notes  given  in  pursu- 
ance thereof  are  void^  and  the  debtor  may  re- 
cover the  money  paid  m  pursuance  of  the  secret 
preference  thus  given. 

2w  The  debtor  may,  In  defense  to  an  action 
upon  notes  so  given,  not  only  set  up  that  they 
are  void«  and  defeat  a  recovery  thereon,  bo*^ 
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may,  by  waj  of  cross  action,  claim  and  obtain 
a  judffment  against  the  plaintijff  for  the  money 
paid  in  pursuance  of  the  illegal  supplemental 
agreement,  if  the  amount  claimed  in  the  cross 
action  is  within  the  jurisdiction  of  the  conrt 

8.  When  there  are  several  of  such  notes,  and 
the  plaintiff  brings  two  separate  actions  there- 
on and  the  defendant  malses  the  same  defense 
in  each  as  to  the  validity  of  the  notes,  and  also 
in  each  of  his  answers  prays  for  a  recovery  of 
the  money  paid  to  the  plaintiff  under  the  illegal 
contract,  a  verdict  rendered  for  such  money  in 
his  favor  on  the  trial  of  one  of  the  actions 
would  bar  a  recovery  thereof  in  the  trial  of  the 
other  action. 

4.  The  rulings  and  charges  complained  of  In 
the  present  case  were,  in  the  light  of  what  Is 
above  laid  down,  erroneous. 

iSyllabus  by  the  Court.) 

Brror  from  siiperior  eoxut,  Washington 
comity;  John  C.  Hart,  Judge. 

Actions  by  the  Everett-Ridley-Ragan  Com- 
pany against  Brown  &  Franklin.  The  cases 
were  consolidated,  and  Judgment  for  plaintiff, 
and  Brown  &  Franklin  bring  error.    Reversed. 

RawllngB  &  Etardwick  and  Evans  &  Evans, 
for  plaintiffs  in  error.  Phillips  ft  PhiUips. 
for  defendant  in  error. 

LEWIS,  J.  The  Everett-Ridley-Ragan  Ck>m- 
pany  brought  two  suits  in  the  county  conrt  of 
Washington  comity  against  Brown  &  Frank- 
lin and  H.  M.  Franklin,--one  on  a  prom- 
issory note  for  $100,  and  the  other  on  two 
promissory  notes  of  $100  each,  besides  in- 
terest These  cases  were  appealed  from  the 
county  court  to  Washington  superior  court, 
and  were  there  consolidated  and  tried  to- 
gether before  a  Jury  before  his  honor.  John 
GL  Hart,  Judge  presiding.  The  answer  to 
each  case  involved  the  Identical  Issues  for 
trial.  To  the  petition  the  defendants  filed 
answers  admitting  the  execution  and  deliv- 
ery of  the  notes  sued  upon.  They  denied  any 
indebtedness  on  the  notes,  stating,  in  sub- 
stance, that  shortly  before  their  execution 
the  Brown  &  Franklin  Company,  a  corpora- 
tion duly  chartered  under  the  laws  of  G^eor- 
gia,  and  then  engaged  in  the  mercantile 
business  at  Tennllle,  Qa.,  and  composed  of 
the  following  incorporators,  to  wit,  0.  BI 
Brown,  H.  M.  Franklin,  and  B.  W.  Franklin, 
became  very  much  involved  financially,  and 
failed,  being  indebted  to  many  different  cred- 
itors in  amounts  aggregating  many  thousand 
dollars.  One  of  the  creditors  was  the  plain- 
tiff in  this  case,  the  amount  of  its  claim  being 
$1,087.81.  After  the  Brown  &  Franklin  Com- 
pany had  failed,  a  meeting  of  its  creditors 
was  held  at  Macon,  Ga.,  on  or  about  October 
27,  1894.  and  there  were  present  or  repre- 
sented at  that  meeting  many  different  cred- 
itors, representing  claims  that  aggregated 
many  thousand  dollars.  Among  those  pres-  ! 
ent,  and  among  the  most  active  of  the  cred-  ' 
itors  in  getting  up  this  meeting,  was  Ragan, 
a  member  of  plaintiff's  firm,  with  full  author- 
ity to  act  for  plaintiff.  At  the  meeting  he 
advocated  an  acceptance  of  a  compromise  of 
50  cents  on  the  dollar  by  the  creditors,  which 
settlement  was  agreed  to  by  them  and  by  H. 
M.  Franklin,  who  was  acting  in  behalf  of 
the  Brown  ft  Franklin  Company.    The  meet- 


ing then  adjourned,  with  the  nnderstandlng 
that  the  settlement  was  agreed  to  if  carded 
into  effect  by  the  Brown  &  Franklin  Com- 
pany within  the  next  few  days  immediately 
thereafter;  but  after  this  adjonmment  Ra- 
gan took  Franklin  off  privately*  and  threat- 
ened to  break  up  the  settlement  unless  his 
firm  (plaintiff  herein)  got  100  cents  on  the  dol- 
lar, assuring  Franklin  that,  unless  his  firm 
did  get  100  cents  on  the  dollar,  he  (Ragan) 
could  and  would  break  np  the  settlement; 
and  be  promised  Franklin  that  if  he  would 
give  him  notes  for  $300,  and  pay  him  the 
balance  of  the  GO  cents  (amounting  to  $243.00) 
in  money,  thus  making  the  entire  100  cents 
on  the  dollar  for  plaintiff,  he  (Ragan)  would 
assist  him  In  carrying  out  the  settlement 
with  the  other  creditors,  and  would  keep  the 
giving  of  the  notes  and  the  payment  of  this 
money,  in  excess  of  the  compromise  agreed 
on,  secret  from  them,  and  help  him  in  every 
way  possible  in  the  matter.  Franklin,  being 
very  anxious  to  settle  up  the  entire  business, 
and  being  alarmed  at  the  threats  of  Ragan 
about  breaking  up  the  settlement,  was  forced 
to  comply  with  the  demands  of  Ragan,  and  In 
accordance  therewith  did  give  to  plaintiff 
the  notes  sued  on,  and  pay  to  it  $243.90  in 
money,  which  belonged  to  H«  M.  Franklin 
and  0.  E.  Brown  individually  and  Jointly. 
These  were  the  notes  sued  on  in  this  case. 
The  payment  of  the  money  was  kept  secret 
from  all  the  other  creditors  both  by  Franklin 
and  Ragan.  Defendants  alleged  that  Ragan 
continued  to  use  his  influence  with  the  other 
creditors  to  get  them  to  stand  to  their  prom- 
ise, stiU  concealing  from  them  the  fact  that 
his  firm  was  to  get  100  cents  on  the  dollar. 
A  few  days  after  the  giving  of  the  notes  and 
payment  of  the  money,  the  settlement  was 
carried  into  effect;  plaintiff  still  making  It 
to  appear  to  the  other  creditors  that  the  Ever- 
ett-Ridley-Ragan Company  were  only  getting 
50  cents  on  the  dollar,  like  the  balance,  and 
still  keeping  secret  the  existence  of  these 
notes  and  the  payment  of  the  money.  On  ac- 
count of  these  facts  it  was  claimed  in  the 
answer  that  the  notes  sued  on  were  abso- 
lutely fraudulent  and  void,  and  they  further 
prayed  to  recover  back  the  cash  paid  to  the 
plaintiff.  An  oral  demurrer  was  made  by 
plaintiff's  counsel  to  strike  that  part  of  de- 
fendants' plea  in  which  they  pleaded  as  a 
set-off  the  cash  paid  plaintiff  over  and  above 
the  demand  of  plaintiff  against  them;  and 
this  demurrer  the  court  sustained,  to  which 
Judgment  defendants  filed  their  exceptions 
pendente  lite,  and  allege  error  thereon  in  the 
main  bill  of  exceptions. 

The  case  then  proceeded  to  trial,  and  the 
following  is  substantially  the  testimony  In- 
troduced  in  behalf  of  the  defendants:  On 
September  26,  1894,  the  Brown  &  Franklin 
Company  made  an  assignment  to  J.  M. 
Brown,  assignee.  On  October  18v  1894,  there 
was  a  receiver  appointed  by  the  United 
States  court  to  take  charge  of  the  assets 
of  this  concern  and  wind  It  up.  The  com- 
pany was  indebted  to  the  Everett-Ridley- 
Ragan  Company,  of  Atlanta,  In  the  inm  of 
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$1,087.81;  and  Willis  Ragan,  of  plainUiTs 
firm,  came  down  to  see  defendants  after  the 
receiver  had  been  appointed,  and  suggested 
a  settlement  The  case  was  set  for  a  final 
hearing  about  November  20th  of  the  same 
year.  After  Ragan  went  back  to  Atlanta* 
H.  M.  Franklin,  of  the  defendant  corpora- 
tion, went  to  Atlanta  and  saw  him  there* 
and  Ragan  agreed  to  accept  50  cents  on  the 
dollar  for  his  claim.  Franklin  found  he 
could  raise  the  money  to  pay  60  cents.  The 
final  meeting  of  the  creditors  was  had  in 
Macon  About  October  2dth,  in  the  office  of 
Hardeman,  Davis  &  Turner*  and  aU  the  oth- 
er creditors  agreed  to  accept  60  cents  cfa  the 
dollar  for  their  claims.  After  the  adjourn- 
ment of  the  meeting,  Ragan  took  Franklin 
aside,  and  told  him  that  he  would  not  ac- 
cept 60  cents  on  the  dollar,  but  had  to  hare 
100  cents  on  the  dollar  for  his  daim.  He 
advocated  the  settlement  publicly,  but  he 
said  he  would  have  to  have  100  cents  on  the 
dollar,  or  he  would  break  up  the  settle- 
ment Defendants  were  not  familiar  with 
the  practice  in  the  United  States  court  and 
Franklin,  who  was  acting  for  the  company, 
had  a  dread  of  that  court  and  feared,  if  he 
did  not  pay  to  Ragan  what  he  asked  tor  his 
firm.  It  would  break  up  the  other  settle- 
ment and  very  much  against  his  will  he  ac- 
cepted his  proposition  and  agreed  to  it-* 
gave  him  a  check  for  the  caah,  1243.90.  and 
three  notes,  of  $100  each,  for  the  balance, 
which  were  sued  on  in  this  case.  Franklin 
further  testified  that  he  paid  piaintifl's  at* 
tomeys,  Hardeman,  Davis  &  Turner,  the 
50  per  cent  agreed  upon  in  the  compromise 
by  the  creditors.  Hardeman,  Davis  &  Turn- 
er represented  the  other  creditors  also. 
They  got  60  cents  on  the  dollar  for  all  their 
other  creditors.  Ragan  had  telegraphed  to 
the  witness  Franklin  to  come  to  Atlanta, 
and  this  was  the  reason  he  went  there  to 
see  him.  Ragan  advised  the  creditors  to 
take  60  cents  on  the  dollar  for  their  claims, 
and  told  them  he  was  only  getting  50  cents 
on  the  dollar  for  his.  The  creditors  had 
another  meeting  at  the  office  of  Hardeman, 
Davis  &  Turner,  and  Ragan  made  at  this 
meeting  a  statement  to  everybody,  publicly, 
that  he  was  getting  60  cents  on  the  dollar. 
He  did  not  say  anything  in  AtlanU  about 
getting  these  notes,  but  told  witness  that 
after  getting  to  Macon.  "He  said,  if  we 
would  give  these  notes,  he  would  help  us 
in  the  settlement"  Another  witness,  C.  E. 
Brown,  testified:  That  he  was  interested  in 
the  concern  of  the  Brown  &  Franklin  Com- 
pany. Was  present  when  Ragan  came  to 
Tennille.  Ragan  was  the  first  man  to  men- 
tion settlement  and  said  he  would  settle  at 
60  cents  on  the  dollar.  He  said,  if  the 
Brown  &  Franklin  Company  would  pay  that 
he  would  do  all  he  could  to  get  the  other  cred- 
itors to  accept  it  There  was  also  testimony 
that  the  accounts  against  these  defendants 
after  the  settlement  were  transferred  to  J. 
D.  Franklin,  but  it  does  not  appear  that  he 
knew  anything  about  it  and  there  was  evi- 
dence to  the  effect  that  there  was. no  conoid- 


eration  therefor.  Another  witness,  B.  D. 
Evans,  testified:  That  in  the  fall  of  1894 
he  was  counsel  for  the  Brown  &  Franklin 
Company.  That  after  the  filing  of  the  bill 
in  the  United  States  court  negotiations  for 
settlement  were  opened  up  by  H.  M.  Frank- 
lin with  plaintiff's  attorneys  in  that  case. 
At  his  instance,  witness  went  with  him  to 
Macon,  and  had  an  interview  with  Harde- 
man, Davis  &  Turner,  at  their  office,  re- 
specting the  settlement  of  the  p^ding  liti- 
gation. Ragan  was  in  Macon  at  the  time, 
and  witness  thinks  he  was  present  at  the 
settlement  representing  his  firm.  One  Leon- 
ard was  also  present  representing  Inman, 
Smith  &  Oo.  The  minds  of  all  parties  met 
and  it  was  agreed  that  the  litigation  should 
be  settled  upon  the  payment  by  defendants 
of  60  cents  on  the  dollar  and  the  court  costs. 
The  60  cents  was  to  be  received  by  creditors 
in  full  settlement  of  their  claims.  The  par- 
ties to  this  settiement  as  witness  remem- 
bers, were  Ragan  (representing  the  Everett- 
Ridley-Ragan  Company),  Leonard  (represent- 
ing Inman,  Smith  ft  06.),  Hardeman,  Davis 
ft  Turner  (representing  the  plaintiffs  in  the 
bill),  Franklin,  and  witness.  Witness  saw 
Ragan  and  Franklin  have  several  interviews. 
Ragan,  by  his  actions,  impressed  witness  as 
assisting  in  bringing  about  the  settiement 
and  he  understood  tiiat  the  Bverett-Ridley- 
Ragan  Company  was  to  receive  in  settiement 
of  its  claim  the  same  as  all  the  other  cred- 
itors. He  did  not  know  any  better  until  the 
Bverett-Ridley-Ragan  Company  sent  him  the 
notes  for  collection,  and  witness  told  them 
he  was  disqualified  from  representing  them. 
There  was  testimony  introduced  in  behalf 
of  plaintiff,  and  some  conflict  in  the  evi- 
dence of  Ragan  and  the  witness  Franklin: 
Ragan  claiming  that  he  told  Franklin  when 
he  came  to  Atlanta  that  he  would  not  take 
less  than  100  cents  on  the  dollar  for  his 
claim.  There  was  testimony  tending  to 
show  he  was  not  a  party  to  the  compromise 
agreement  with  the  creditors.  He  admitted, 
however,  that  he  did  not  inform  his  own 
attorneys  that  he  had  received  anything  at 
all  on  his  claim  in  addition  to  the  50  per 
cent  that  had  been  paid  to  his  attorneys, 
and  he  thought  they  understood  he  was 
getting  only  60  cents  on  the  dollar. 

After  the  close  of  the  evidence  and  charge 
of  the  court  the  Jury  returned  a  verdict 
for  plaintiff  for  $300  and  interest  costs  of 
suit  and  attorney's  fees,  whereupon  defend- 
ants made  a  motion  for  a  new  trial,  and  to 
the  Judgment  of  the  court  overruling  this 
motion  they  except 

1,  2.  We  think  the  court  erred  in  sustain- 
ing the  demurrer  of  counsel  for  plaintiff  be- 
low to  defendants*  plea  seeking  a  recovery 
of  Ihe  cash  paid  to  plaintiff  over  and  above 
the  amount  agreed  upon  in  the  alleged  com- 
position had  between  the  creditors.  It  will 
be  seen  from  the  above  recital  that  there 
was  testimony  in  this  case  to  the  effect  that 
a  composition  was  entered  into  among  varl* 
ous  creditors  of  the  defendants  below;  that 
,a  member  and  representative  of  plaintiff's 
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firm  was  active  in  bringing  about  thia  set- 
tlement, adyiaed  a  compromise  of  60  cents 
on  the  dollar,  used  his  Influence  with  other 
creditors  to  get  them  to  accede  to  it,  was 
present  at  the  public  meetings  had  by  these 
creditors  at  Macon,  and  left  the  impression 
on  their  minds  that  he  was  willing  to  ac- 
cept 60  cents  on  the  dollar  for  the  claim  of 
his  flruL  After  that  settlement  was  agreed 
on,  according  to  defendants'  testimony,  he 
saw  one  of  them,  who  was  representing  his 
company,  and  gare  him  to  understand  that, 
if  he  was  not  paid  100  cents  on  the  dollar, 
he  had  it  in  his  power,  and  he  would  so  act 
as,  to  break  up  the  settlement  This  repre- 
sentative of  defendants  became  alarmed, 
fearing  the  litigation  in  the  United  States 
court,  and  it  was  developed  by  the  evidence 
that  that  litigation  sought  to  set  aside  a 
deed  of  certain  property  this  member  of  the 
company  had  made  to  his  wife,  the  evi- 
dence on  this  subject  showing  that  the  deed 
was  made  long  before  any  insolvency  of  the 
company;  and,  laboring  under  this  restraint 
and  fear,  he  finally  agreed  to  pay  plaintiil 
100  cents  on  the  dollar,  and  accordingly  gave 
the  notes  sued  on  in  this  case,  and  paid  be- 
sides that  the  cash  money  set  up  In  the  plea 
of  offset,  and  in  addition  to  that  paid  plain- 
tiff's attorneys  the  60  per  cent,  agreed  upon 
In  the .  composition  by  the  creditors.  It 
seems  that  plaintiffs  even  kept  the  getting 
of  the  money  and  the  notes,  in  addition  to 
the  60  per  cent  paid  under  the  compromise, 
secret  from  their  attorneys.  Under  this 
state  of  facts,  this  agreement  had  between 
plaintiff  and  defendants  was  manifestly  null 
and  void  as  between  the  parties  themselves. 
It  is  contended,  however,  by  counsel  for  de- 
fendant in  error,  that  these  parties,  in  nego- 
tiating a  settlement  with  the  plaintiff  by 
which  they  received  more  than  the  amount 
agreed  upon  and  accepted  by  other  creditors, 
so  far  as  the  cash  payment  was  concerned, 
were  in  pari  delicto,  and  that  therefore  de- 
fendants were  not  entitled  to  recover  back 
this  money  they  had  paid  to  plaintiff;  but 
we  do  not  think  this  transaction  falls  with- 
in the  general  principle  of  law  that  when 
parties  are  In  pari  delicto  a  court  of  law  or 
equity  will  leave  them  where  it  finds  them. 
The  influence  brought  to  bear  upon  defend- 
ants, under  their  testimony,  was  in  the  na- 
ture of  duress;  the  defendants  being  at  a 
great  disadvantage,  and  being  reluctantly 
forced,  as  It  were,  to  accede  to  plaintiff's 
demands.  While  we  do  not  know  that  this 
identical  question  has  been  made  before  this 
court  in  the  history  of  its  adjudications,  yet 
we  think,  under  well-established  authority, 
that  these  transactions  are  void  between  the 
parties  themselves,  and  that  the  debtor  in 
such  a  case  can  recover  back  even  money 
paid  by  him  In  furtherance  of  such  a  fraud- 
ulent scheme.  In  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  3d4,  it  is  declared:  "Any  advan- 
tage obtained  by  any  creditor  in  any  agree- 
ment of  composition  without  the  knowledge 
and  consent  of  all  the  other  parties  to  the 
composition  is  a  fraud  on  the  other  credit- 


ors, and  renders  the  composition  void  as  u> 
those  innocent  creditors.**  A  vast  amount 
of  authority  is  cited  upon  that  principle. 
But  the  same  principle  has  been  announced 
by  our  court  In  Woodruff  v.  Saul,  70  Ga. 
271  (SyL,  point  1).  On  pages  396  and  397 
of  the  same  volume  of  the  Encyclopedia  of 
Law  it  is  declared:  "Any  agreement  for 
such  a  secret  preference  of  any  creditor  is 
void,  and  will  not  be  enforced  by  the  courts, 
on  the  ground  that  such  agreement  is  fraud- 
ulent and  to  enforce  It  would  be  against 
public  policy.  Notes  and  securities  given 
under  such  secret  agreement  are  void  be- 
tween the  original  parties  and  third  parties 
who  take  them  subject  to  equities.  Money 
paid  under  a  secret  agreement  as  an  Induce- 
ment to  the  creditor  to  sign,  or  in  excess  of 
his  claim  under  the  composition,  may  be 
recovered  back  by  the  debtor,  as  the  law  re- 
gards the  payment  as  having  been  made  un- 
der duress."  Under  each  of  the  principles 
the  author  cites  a  large  number  of  au- 
thorities from  England,  Canada,  and  many 
states  throughout  this  Union.  In  Stem- 
burg  V.  Bowman,  103  Mass.  326,  it  was  held: 
"Promissory  notes  given  by  a  debtor  to  his 
creditor  for  twice  the  amount  really  due. 
for  the  purpose  of  enabling  that  creditor  to 
obtain  a  larger  dividend  under  a  composi- 
tion deed  between  the  debtor  and  all  his 
creditors,  are  void  as  between  the  parties 
to  them."  In  Willis  v.  Morris,  63  Tex.  458, 
it  was  held:  "When  a  composition  agree- 
ment has  been  made  between  a  debtor  and 
all  his  creditors,  to  pay  them  each  In  dis- 
charge of  his  debt  a  specified  per  centum  of 
the  amount  owing,  in  a  designated  time, 
and  there  Is  a  secret  agreement  between  the 
debtor  and  one  of  the  creditors  that  the 
debtor  shall  execute  his  note  for  the  unpaid 
balance  of  his  original  debt  and  such  note 
is  executed.  Its  payment  cannot  be  enforced, 
for  it  is  tainted  with  the  fraud  of  the  secret 
agreement"  See  the  same  principle  an- 
nounced in  Morrison  v.  Schleslnger,  10  Ind. 
App.  666,  88  N.  E.  493.  In  the  opinion  in 
that  case,  on  page  669,  10  Ind.  App.,  and 
page  494,  38  N.  E.,  it  is  announced:  "It  is 
also  the  law  that  the  debtor  himself  may 
set  up  the  fraud  in  defense  of  an  action  on 
the  secret  agreement"  A  number  of  au- 
thorities are  therein  cited  to  sustain  this 
proposition.  See,  also,  Russell  r.  Rogers.  10 
Wend.  479.  In  Bean  v.  Brookmire,  2  Dill. 
108,  2  Fed.  Gas.  p.  1132,  it  was  decided: 
"Secret  preferences  paid  as  inducements  to 
obtain  signatures  of  creditors  to  composition 
deeds  can  be  recovered  by  the  debtor  him- 
self, or  by  injured  creditors,  or  by  an  as- 
signee in  bankruptcy  who  represents  both 
debtor  and  creditor.  Such  recovery  may  be 
at  law  or  in  equity."  In  the  opinion  in  that 
case,  on  pages  116,  116,  2  Dill.,  and  page 
1134,  2  Fed.  Cas.,  it  is  announced:  "The 
rules  of  law  respecting  the  good  faith  to  be 
observed  by  all  who  unite  in  a  composition 
agreement  are  well  known  and  well  set- 
tled, and  rest  upon  the  soundest  policy  and 
upon  the  clearest  principles  of  equity,  com« 
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mercial  morality,  and  fair  deallog.  The 
temptation  to  obtain  nndue  or  secret  ad« 
vantages  is  so  great  that  the  necessity  for 
the  seyere  rnles  which  have  been  declared 
by  the  courts  to  repress  it  is  undeniable. 
All  must  be  open  and  fair.  If  a  creditor, 
appealed  to  oy  his  debtor,  makes  it  a  condi- 
tion of  bis  uniting  in  a  composition  that  he 
shall  have  any  advantage  not  enjoyed  or 
made  known  to  the  others,  the  transaction 
cannot  stand  either  at  law  or  in  equity.  It 
is  a  fraud  upon  creditors,  and  they  can  avoid 
it  It  is  treated  as  oppression  or  duress 
towards  the  debtor,  and  he  may  defend 
against  any  promise  to  pay  made  under 
such  circumstances,  or,  if  he  has  actually 
paid,  he  may  recover  back  the  amount,  as 
the  law  does  not  consider  the  parties  as  be- 
ing in  pari  delicto,  nor  regard  the  payments 
thus  made  as  voluntary,  and  allows  such 
recovery  on  grounds  of  public  policy." 
Quite  a  number  of  authorities  are  cited  to 
sustain  these  principles.  See,  also,  Brad- 
Bhaw  V.  Bradshaw,  9  Mees.  &  W.  28;  Cross- 
ley  V.  Moore,  40  N.  J.  Law,  27,  where  the 
same  principle  was  decided,  and  where  it 
was  held  that  money  paid  by  the  debtor  un- 
der such  an  agreement,  where  a  composition 
has  been  made  by  creditors,  in  excess  of  the 
due  proportion  of  such  creditor's  debt,  may 
be  recovered  back,  unless  it  be  paid  under 
such  circumstances  as  to  be  regarded  in  law 
as  a  voluntary  payment.  The  Jury  in  that 
case  found  that  it  was  not  a  voluntary  pay- 
ment, and  the  court  held  that  they  were  Jus- 
tified In  this  finding;  that  the  money  was 
obtained  by  coercion  exercised  by  means  of 
the  situation  of  the  parties,  in  fraud  of  the 
other  creditors;  and  that  the  money  was 
paid  under  the  same  compulsion.  The  tes- 
timony in  the  present  case  introduced  in 
behalf  of  defendants  we  think  certainly 
makes  out  as  strong  a  case  of  coercion.  The 
court  therefore  erred  in  sustaining  the  de- 
murrer to  that  portion  of  the  answer  which 
seeks  a  recovery  back  of  money  thus  paid 
by  the  debtor  to  the  creditor,  the  amount 
claimed  being  within  its  Jurisdiction. 

3.  Comment  is  unnecessary  on  the  proposi- 
tion announced  in  the  third  headnote,  as  its 
correctness  will  bear  truth  upon  its  face. 

4.  One  among  the  grounds  In  the  amended 
motion  for  a  new  trial  is  the  following:  ''Be- 
cause the  court  committed  error  in  charging 
the  Jury  as  follows:  *The  court  charges  you 
that  merely  an  agreement  on  the  part  of  a 
creditor  to  receive  less  than  his  debt  is  not  a 
binding  agreement;  that  is,  if  the  Everett- 
Ridley-Bagan  Company  had  stated  that  they 
would  take  fifty  cents  on  the  dollar,  they 
would  not  be  bound  by  that  agreement' 
Movants  allege  that  this  charge  was  errone- 
ous: (1)  Because  it  was  entirely  inappli- 
cable to  the  facts  of  this  case.  (2)  Because 
its  tendency  was  to  confuse  and  mislead  the 
Jury  as  to  the.  real  issue  involved.  (3)  Be- 
cause it  is  not  a  correct  statement  of  the  law; 
the  law  being  that  the  Everett-Bidley-Ragan 
Company  would  have  been  bound  to  accept 
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fifty  cents  on  the  dollar  if  they  by  their  ac- 
tions induced  other  creditors  to  accept  fifty 
cents  on  the  dollar,  and  had  publicly  agreed 
to  enter  into  composition  for  that  amount*' 
We  think  the  criticism  of  counsel  on  the 
charge  of  the  court  is  entirely  Just  It  is 
true,  as  a  general  rule  of  law,  that  a  creditor 
is  not  bound  by  an  agreement  to  take  less 
than  his  debt  unless  it  has  been  executed 
by  the  payment  of  the  money,  or  the  giving 
of  additional  security,  or  the  substitution  of 
another  debtor,  or  some  other  new  consid- 
eration. This  question  was  thoroughly  dis- 
cussed in  Stewart  v.  Langston,  103  Ga.  290, 
30  S.  E.  35.  See  opinion  of  the  writer,  on 
page  292  et  seq.,  103  6a.,  and  page  36,  30  S. 
E.  While  this  principle  was  In  that  case 
recognized  as  a  general  rule  of  law,  it  was 
further  announced:  'It  is  equally  as  well 
established  that  a  contract  is  binding  when 
it  forms  a  part  of  a  composition  in  which 
several  creditors  Join,  mutually  agreeing,  on 
account  of  the  embarrassed  or  insolvent  con- 
dition of  their  common  debtor,  to  forbear 
pressing  their  claims  to  the  full  amount  and 
to  release  their  debtor  on  payment  of  a  certain 
portion  of  his  indebtedness.  The  new  con- 
sideration which  enters  into  and  supports 
such  an  agreement  is  the  undertaking  of  the 
other  creditors  to  give  up  a  portion  of  their 
claims."  See  authorities  therein  cited  and 
quoted.  That  was  a  case  involving  a  com- 
position agreement  between  creditors  and 
their  common  debtor.  It  was  there  held  that 
"an  offer  by  the  debtor  to  pay  one  of  the 
creditors  the  amount  due  him  in  accordance 
with  the  agreement,  after  all  the  others  have 
received  their  pro  rata  part  in  full  settlement 
of  their  claims,  constitutes  a  legal  tender  of 
the  debt  due  such  creditor."  It  does  not  fol- 
low that  all  the  creditors  of  a  debtor  should 
necessarily  enter  into  such  composition,  but 
all  who  do  Ro  are  bound  by  the  agreement 
See  the  quotation  in  that  case  on  page  292. 
103  Ga.,  and  page  36,  30  S.  E,  from  the  case 
of  Brown  v.  Farnham,  48  Minn.  817,  51  X. 
W.  377,  where  it  is  stated,  "The  composition 
deed  is  an  agreement  between  the  creditors 
and  the  defendant  which  involves  rights  and 
interests  common  to  all  creditors  who  Join 
in  it"  In  the  present  case  there  was  evi- 
dence to  show  that  all  the  creditors  entered 
into  the  composition,  though  some  testimony 
tended  to  show  that  a  few  did  not  EM- 
dently  the  bulk  of  the  creditors  entered  Into 
it,  including  all  those  who  were  parties  to  the 
suit  in  the  United  States  court,  which  was 
the  basjs  of  the  compromise  and  composition 
of  the  creditors,  and  which  suit  was  dis- 
missed in  consequence  of  such  settlement 
We  think  the  charge  was  not  applicable  to 
this  case,  and  that  the  court  should  have  sub- 
mitted to  the  Jury  a  determination  of  the 
question  as  to  whether  or  not  plaintiffs  had, 
by  their  conduct  and  declarations  made 
through  their  representative,  entered  into  this 
composition  which  was  had  with  the  other 
creditors,  or  induced  and  persuaded  the  cred- 
itors to  enter  into  it,  and  created  the  impres- 
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slon  that  they  would  enter  into  It  themselyes 
and  settle  at  50  cents  on  the  dollar.  He 
should  have  charged  that  such  an  agreement, 
notwithstanding  it  was  an  agreement  to  take 
less  than  the  amount  of  their  debt,  was  bind- 
ing upon  every  creditor  who  entered  into  it, 
and  a  secret  agreement  to  take  more  from  the 
debtor,  unknown  to  the  other  creditors,  was 
a  fraud  upon  them,  and  would  render  the 
notes  sued  upon  void,  as  without  consider- 
ation, and  would  entitle  the  defendants  to 
recover  the  cash  pleaded  as  an  offset.  An- 
other ground  in  the  motion  excepts  to  the 
following  charge  of  the  court:  "It  is  the 
contention  of  the  plaintiffs  in  this  case  that 
he  made  no  such  misrepresentation,  but,  on 
the  contrary,  stated  ail  along  that  he  was  en- 
titled to  one  hundred  cents  on  the  dollar,  and 
that  it  was  finally  agreed  among  himself  and 
certain  members  of  the  Brown  &  Franklin 
Company  that  Ragan  was  to  sell  Everett- 
Ridley-Ragan  Company's  debt  to  Mr.  J.  D. 
Franklin,  a  kinsman  of  certain  members  of 
the  Brown  &  Franklin  Company,  and  that  he 
was  to  receive  one  hundred  cents  on  the  dol- 
lar for  the  debt  of  the  Brown  &  Franklin 
Oo.,— a  portion  in  cash,  and  these  notes  rep- 
resenting the  balance.  If  you  find  that  to 
be  the  truth  of  the  case,  then  E}verett-Rldley- 
Ragan  Company  ought  to  recover."  Movants 
allege  that  this  charge  was  erroneous:  "(1) 
Because  it  had  a  tendency  to  confuse  and 
mislead  the  jury  as  to  the  real  issue  in- 
volved. (2)  Because  It  Is  not  a  correct  state- 
ment of  the  law,  for  the  reason  that,  if  plain- 
tiff would  not  have  been  entitled  to  recover 
in  the  event  the  accounts  had  been  marked 
settled,  then  they  would  not  have  been  en- 
titled to  recover,  although  the  accounts  were 
transferred  to  J.  D.  Franklin,  if  the  transfer 
to  Franklin  was  not  a  transfer  for  value  and 
bona  fide,  and  one  on  wlltch  Franklin  could 
have  successfully  enforced  the  demand  of 
plaintiffs  against  the  Brown  &  Franklin  Com- 
pany. (3)  Because  the  submission  by  the 
court  of  plaintiff's  contention  in  this  matter 
of  the  transfer  to  J.  D.  Franklin,  without 
submitting  the  contention  of  the  defendants 
In  reference  thereto,  was  misleading  and  was 
liable  to  confuse  the  jury,  and  was  unfair  to 
movants."  It  would  seem  from  the  allega- 
tions in  the  motion  that  the  court  very  strong- 
ly stated  the  contention  of  the  plaintiff,  and 
in  no  part  of  his  charge  did  he  state  the  con- 
tention of  the  defendants  upon  the  same  issue. 
It  Is  a  well-settled  rule  of  law.  If  the  Judge 
undertakes  to  state  the  contention  of  one 
party,  he  should  also  state  the  contention  of 
the  other;  and,  while  it  need  not  necessarily 
appear  in  the  same  connection,  yet  his  charge 
ought  somewhere  to  fairly  state  it.  Rail- 
way Co.  V.  Findley,  76  Ga.  311  (Syl.,  point  3); 
SmaU  V.  Williams.  87  Ga.  682.  13  S.  B.  689 
(Syl.,  point  2).  Another  ground  in  the  mo- 
tion was  that  the  court  erred  in  charging  the 
jury  as  follows:  **If  you  were  to  find  from 
the  evidence  In  this  case  that  Everett-Ridley- 
Ragan  Company  had  deceitfully  and  know- 
ingly deceived  other  creditors,  and  got  them 


to  accept  less  than  Everett-Ridley-Bagan 
Company  received,  then 'I  charge  you  that 
the  law  wonld  estop  him,  for  the  reason  that 
the  law  does  not  become  a  party  to  any  de- 
ceit." Objection  was  made  to  this  on  the 
ground  that  It  is  not  a  fair  statonent  of  the 
law.  We  think  the  charge  Implies  that  IDv- 
erett-Bidley-Bagan  Company  must  be  gnilty 
of  a  moral  fraud,  and  that  It  was  calculated 
to  mislead  the  Jury  by  leading  them  to  Infer 
that  the  defendants  were  liable  unless  sncb 
moral  fraud  had  been  perpetrated  by  plain- 
tiffs. Under  the  contention  of  the  defend- 
ants, supported  by  their  testimony,  in  view 
of  all  the  authorities  to  which  we  hare  called 
attention,  and  the  principles  of  law  th^ein 
announced,  we  do  not  think  the  moral  qnal- 
Ity  of  the  conduct  of  plaintiffs  or  their  rep- 
resentative in  the  transactions  complained 
of  in  the  answer  is  necessarily  involved.  If 
they  are  guilty  of  the  conduct  claimed,  they 
are  guilty  of  legal  fraud,  which  would  ef- 
fectually render  null  and  void  the  entire 
transaction.  For  instance,  as  contended  by 
counsel  for  plaintiffs  in  error,  if  the  plaintiffs 
below,  even  without  intention  to  decetve  any- 
body, had  changed  their  minds  as  to  accept- 
ing the  50  cents  on  the  dollar,  but  after  no- 
tifying the  other  creditors  that  they  would 
accept  that  much,  and  agreeing  to  the  com- 
position had  by  the  others,  failed  to  notify 
them  of  the  change  in  their  intention,  by 
taking  cash  and  notes  for  the  balance  of  their 
debt,  they  would,  nevertheless,  under  the 
law,  be  unable  to  collect  the  notes  sued  upon, 
and  would  be  liable  for  the  cash  paid  them 
over  and  above  the  50  cents  on  the  dolUir. 
This,  to  say  the  least  of  it,  would  be  a  legal 
fraud,  under  the  principles  of  law  herein 
announced. 

In  the  light  of  this  record,  and  what  is 
herein  laid  down  as  the  principles  of  law  ap- 
plicable to  the  present  case,  we  think  these 
rulings  and  charges  of  the  court  necessitate 
the  grant  of  a  new  trial  Judgment  re- 
versed. All  the  justices  concurring,  except 
LUMPKIN,  P.  J.,  disqualified. 
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BARNWELL   et   al.  v.   MARION. 

(Supreme  Court  of  South  Carolina.     Aug.  1^ 

1900.) 

JUDICIAL  NOTICES-JUDGES— TERM  OP  COURT- 
JUDICIAL  CIRCUIT— ORDER  OP  COURT 
— SIGNATURE-DISCRETION. 

1.  The  court  will  take  judicial  notice  that  a 
certain  'person  is  the  judge  of  a  particular  judi- 
cial circuit  within  the  state. 

2.  The  court  will  take  judicial  notice  that 
a  particular  circuit  judge  was  regularly  assign- 
ed to  hold  court  in  a  certain  circuit  within  a 
state  at  a  certain  time. 

3.  The  court  will  take  jndicial  notice  that  a 
certain  day  was  the  first  day  for  the  holding  of 
a  session  of  court  in  a  particular  jndicial  cir^ 
cuit  within  the  state. 

4.  The  court  will  take  judicial  notice  that  a 
certain  county  within  a  state  is  embraced  in  a 
particular  judicial  circuit. 

5.  The  fact  that  a  presiding  judge  appends 
the  words  "circuit  Judge**  to  hia  ^gnatii^  to 
an  order  wiU  not  aliect  his  Jurisdiction.  ' 
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6.  The  court  has  discretion  to  order  a  refers 
ence  to  take  testimony  pending  a  motion  for 
the  BQbmission  of  the  issnes  to  a  jury  under  a 
rule  of  court 

Appeal  from  common  pleas  circuit  court  of 
CharlestoD  county;   George  W.  Gage,  Judge* 

Suit  by  Joseph  W.  Barnwell,  as  trustee  and 
IndlTldtially,  and  as  agent  and  guardian,  and 
others,  aj^nst  Sophia  Prances  Sheppard 
Marion.  From  an  order  of  reference  to  take 
testimony,  defendant  appeals.    Affirmed. 

For  former  opinions,  see  82  8.  B.  313,  and 
83  S.  B.  719. 

The  order  of  reference  is  as  follows: 
"Due  notice  of  the  motion  for  an  order  of 
reference  haying  been  given  In  this  case  on 
September  20,  1890,  and  the  time  and  place 
for  hearing  the  same  having  been  changed, 
by  a  consent  order  dated  September  26th  in 
said  year,  to  this  day  and  place:  Now,  on 
motion  of  plaintiffs*  attorneys,  no  opposition 
being  made,  thereto,  it  is  ordered  that  it  be 
referred  to  G.  Harbert  Sass.  one  of  the  mas- 
ters of  said  court,  to  take  the  testimony  in 
the  above  case  preparatory  to  the  bearing  of 
the  case  on  the  merits,  and  that  he  report  the 
same  at  the  next  term  of  said  court;  this  or- 
der to  be  without  prejudice  to  any  of  defend- 
ant's rights  to  another  mode  of  trial  of  the 
issues  first  mentioned  in  che  notice  of  motion 
served  by  defendant  upon  plaintiffs*  attorneys 
on  March  16,  1899,  as  to  the  commissions  of 
the  trustee  and  counsel  fees  under  the  mort- 
gage mentioned  in  the  complaint  herein.  And 
it  is  further  ordered*  in  view  of  the  expres- 
sion of  the  supreme  court  in  the  opinion 
rendered  in  this  case  upon  the  last  appeal 
therein,  that  the  master  do  forthwith  proceed 
to  take  such  testimony,  with  a  view  to  an 
early  report,— at  least  ten  days  before  the 
sitting  of  said  court" 
Defendant  filed  exceptions  as  follows: 
*'(!)  His  honor.  Circuit  Judge  George  W. 
Gage,  being  Judge  of  the  Sixth  circuit,  had 
no  Jurisdiction  at  chambers  at  Monks  Corner, 
In  the  county  of  Berkeley,  in  the  First  circuit, 
on  the  11th  October,  1899,  to  pass  the  said 
order  of  reference  to  master;  the  Judge  of 
the  First  circuit  being  then  within  the  limits 
of  the  First  circuit,  in  Charleston  county. 
(2)  His  honor.  Circuit  Judge  George  W.  Gage, 
being  Judge  of  the  Sixth  circuit,  had  no  Ju- 
risdiction at  chambers  at  Monks  Corner,  in 
the  county  of  Berkeley,  In  the  First  circuit, 
to  pass  the  said  order  of  reference  to  a  mas- 
ter, while  there  was  pending  the  motion  of 
defendant,  served  March  16,  1899,  for  Issues 
to  Jury  under  twenty-eighth  rule  of  circuit 
court,  to  be  heard  before  the  court  of  com- 
mon pleas  for  Charleston  coimty  under  said 
rule.  (3)  *Hls  honor.  Circuit  Judge  George 
W.  Gage,  erred  in  granting  at  chambers  said 
order  of  reference  to  the  master,  while  there 
was  pending  the  motion  of  defendant  served 
March  16,  1899,  for  Issues  to  Jury  under 
twenty-eighth  rule  of  circuit  court  to  be 
heard  before  the  court  of  conunon  pleas  for 
Charleston  county  under  said  rule.  (4)  His 
honor.  Circuit  Judge  George  W.  Gage,  erred 


in  granting  at  chambers  said  order  of  refer- 
ence to  the  master,  and  thereby  compelling 
defendant  to  give  her  testimony  on  all  issues 
before  the  master,  while  there  was  pending 
the  motion  of  defendant  served  March  16, 
1899,  for  certain  issues  to  Jury  under  twenty- 
eighth  rule  of  circuit  court,  to  be  heard  before 
the  court  of  common  pleas  for  Charleston 
county  under  said  rule." 

Bryan  &  Bryan,  for  appellant  Langdon 
Oheves  and  J.  W.  Barnwell,  for  respondents. 

McIVER,  C.  J.  This  is  an  appeal  froa- 
an  order  granted  by  his  honor.  Judge  Gage,  at 
Monks  Corner,  on  the  11th  of  October,  1899, 
and  filed  on  the  12th  of  October,  1899.  This 
order  is  set  out  in  the  "case,"  and  should  be 
incorporated  by  the  reporter  in  his  report  of 
the  case,  together  with  the  exceptions  there- 
to. It  seems  that  this  order  was  made  at 
the  time  and  place  mentioned  In  pursuance  of 
a  consent  order  previously  made  by  Judge 
Gtage  on  the  26th  of  September,  1899,  upon 
the  motion  of  Messrs.  Bryan  &  Bryan,  at- 
torneys for  defendant  with  the  consent  of 
plaintiffs*  attorneys,  postponing  the  hearing 
of  the  motion  for  the  order  appealed  from, 
on  account  of  the  absence  of  Mr.  J.  P.  K. 
Bryan,  who  was  especially  charged  with  the 
conduct  of  the  case,  from  the  state,  and  or- 
dering "that  the  hearing  of  the  said  motion 
be  postponed  until  10  o'clock  a.  m.  on 
vVednesday,  October  11,  1899,  and  be  heard 
at  the  court  house  of  Berkeley  county,  at 
Monks  Corner,  in  state  aforesaid,  before  me." 
It  seems  that  on  the  16th  of  March,  1899, 
the  attorneys  for  defendant  had  given  notice 
of  a  motion,  under  the  provisions  of  section 
274  of  the  Code,  for  the  trial  of  certain  Is- 
sues of  fact  to  be  tried  by  a  Jury,  which  mo- 
tion was  still  pending  when  the  order  ap- 
pealed from  was  granted.  These  Issues  of 
fact  as  stated  in  the  frame  of  the  order  ac- 
companying the  notice  of  the  motion  for  the 
trial  by  a  Jury  of  such  Issues,  are:  (1)  Wheth- 
er the  defendant  "is  liable  for  any  sum  for 
commissions  of  trustee  under  said  mortgage 
mentioned  in  the  complaint  and.  If  so,  what 
sum?'*  (2)  Whether  the  defendant  "Is  liable 
for  any  sum  for  attorney's  fees  under  said 
mortgage  mentioned  in  the  complaint  and, 
if  so,  what  sum?**  It  may  also  be  stated  that 
it  appears  from  the  "case"  that  the  action 
in  this  case  was  for  the  foreclosure  of  a 
mortgage  on  real  estate  situate  in  the  county 
of  Charleston,  and  was  Instituted  in  the  court 
of  common  pleas  for  that  county,  and  is  now, 
and  since  the  2d  of  February,  1898.  has  been, 
docketed  on  calendar  2  of  that  court. 

The  first  exception  was  manlfestiy  taken 
under  a  misconception  of  the  fact;  for  there 
is  not  only  nothing  m  the  "case**  to  show 
that  Judge  Benet  was  within  the  limits  of 
the  First  circuit  where  this  case  was  pending, 
at  the  time  the  order  appealed  from  was 
granted,  but  on  the  contrary,  the  telegram 
from  Judge  Benet  printed  in  the  "case,**  does 
show  that  he  was  not  in  the  First  circuit  at 
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that  time;  and,  aa  counsel  for  appellant 
makes  no  allusion  In  his  argument  to  the 
first  exception,  we  presume  it  has  been 
abandoned,  but,  whether  abandoned  or  not, 
it  certainly  cannot  -be  sustained. 

The  other  exceptions  raise  but  two  points, 
which  are  thus  stated  in  the  argument  of 
counsel  for  appellant:  **(1)  That  his  honor, 
Circuit  Judge  George  W.  Gage,  being  Judge 
of  the  Sixth  circuit,  had  no  Jurisdiction  at 
chambers  at  Monies  Corner,  county  of  Berke- 
ley, in  the  First  circuit,  on  the  11th  of  Octo- 
ber, 1890,  to  pass  the  order.  (2)  That  the  cir- 
cuit Judge,  George  W.  Gage,  could  not  com- 
pel the  defendant  to  give  her  testimony  on 
all  the  issues  before  the  master  while  there 
was  pending  her  motion  for  issue  to  the  Jury, 
under  twenty-eighth  rule  of  the  court." 

Before  considering  these  points,  it  may  be 
as  well  to  notice  the  position  taken  by  coun- 
sel for  respondents,  that  the  order  in  ques- 
tion is  not  appealable,  for  the  purpose  of 
avoiding  any  misapprehension,  and  prevent- 
hig  this  case  from  becoming  a  precedent.  In 
the  first  place,  the  order  appealed  from 
was  practically  a  consent  order.  As  is  stated 
above.  It  appears  in  the  ''case"  that,  on  the 
day  appointed  for  hearing  the  motion  for  an 
order  of  reference  to  take  the  testimony,  the 
order  of  the  26th  of  September,  1899,  was 
granted,  on  the  motion  of  Messrs.  Bryan  & 
Bryan,  attorneys  for  defendant,  with  the  con- 
sent of  the  attorneys  for  the  plaintiffs,  where- 
by the  hearing  of  such  motion  was  postponed 
imtil  the  11th  October,  1899.  and  it  was 
ordered  that  the  same  be  heard  at  the  court 
house  of  Berkeley  county,  at  Monks  Comer; 
and  to  this  order  Is  appended  a  formal  con- 
sent, in  these  words:  "We  consent  Bryan 
&  Bryan."  And  it  also  appears  in  the  order 
appealed  from  that  when  the  motion  was 
heard  and  granted,  at  the  place  and  on  the 
day  thus  appointed,  it  was  recited  that  no 
opposition  was  made  thereto.  In  the  second 
place,  the  order  was,  simply,  "to  take  the 
testimony  in  the  above  case  preparatory  to 
the  hearing  of  the  case  on  the  merit,"  which 
decides  nothing,  and  ordinarily  was  certainly 
not  appealable.  We  are  very  much  inclined 
to  hold  that  the  order  is  not  appealable. 
But,  as  the  appeal  is  based  upon  what  are 
claimed  to  be  Jurisdictional  grounds,  we  will 
waive  this  objection,  and  assume,  for  the  pur- 
poses of  this  case  only,  that  the  order  in 
question  is  appealable.  We  will  therefore 
proceed  to  consider  the  two  points  presented 
by  counsel  for  appellant  in  their  argument 
here. 

The  first  point  rests  upon  two  assumptions 
of  fact:  <1)  That  Judge  Gage  was  the  Judge 
of  the  Sixth  circuit;  and  (2)  that  the  order 
waa  granted  at  chambers.  And  neither  of 
these  facts  appear  in  the  "case,'*  as  prepar- 
ed for  argument  here.  This  alone  would  be 
destructive  of  appellant's  first  point.  But  we 
are  unwilling  to  rest  our  conclusion  upon 
that  ground,  for  the  reason  that  there  are 
certain  facts  of  which  this  court  will  take 
Judicial  notice,  one  of  which  is  that  his  honor. 


Judge  Gage,  Is,  and  was  at  the  time  he 
granted  the  order  appealed  from,  the  Judge 
of  the  Sixth  Judicial  circuit  But  this  is  not 
the  only  fact  of  which  this  court  wiU  take 
Judicial  notice  In  this  case.  1  GreenL  Br.  c. 
2,  S  4,  where  the  general  doctrine  on  the  sub- 
ject is  stated.  See,  also,  3  Greenl.  Ev.  {  269. 
As  Is  said  in  12  Am.  &  Eng.  Enc  Law  (Ist 
Ed.)  p.  182:  "The  terms  of  subordinate 
courts  and  the  extent  of  their  Jurisdiction,  aa 
provided  by  law,  are  Judicially  noticed  by  ap- 
pellate courts  having  their  authority  within 
the  same  territorial  limit&  •  •  •  Courts 
will  also  take  Judicial  notice  of  their  own  rec- 
ord and  ofllcers,  of  the  manner  and  extent  of 
their  Jurisdiction,  •  •  •  whether  a  Judg- 
ment was  rendered  in  vacation,  •  •*  •  the 
terms  of  courts,"  besides  a  great  many  other 
matters.  So^  in  2  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  173,  it  is  said:  "The  court  will  take 
Judicial  notice  of  an  almanac."  And  in  one 
of  the  notes  to  that  passage  it  is-  said:  ^'The 
almanac  in  such  cases  is  used  like  a  statute, 
—not  strlckly  as  evidence,  but  for  the  pur^ 
pose  of  refreshing  the  memory  of  the  coun 
and  Jury."  See,  also,  to  same  effect,  Wilson 
V.  Van  Leer,  127  Pa.  St  371,  17  Aa  1097, 
as  reported  in  14  Am.  St  Hep.  854,  where 
the  subject  Is  discussed  and  the  authorities 
are  cited.  Deriving  our  knowledge  from 
these  sources  of  information,  this  court  will 
take  Judicial  notice  of  the  following  facts: 
That  Judge  Gage  was  and  is  the  Judge  of  the 
Sixth  Judicial  circuit;  that  in  pursuance  of 
the  statute  he  was  regularly  assigned  to  hold 
the  court  of  the  First  Judicial  circuit  at  the 
third  session  thereof  in  the  year  1899;  that 
the  day  on  which  the  order  In  question  was 
signed,  to  wit  the  11th  of  October,  1899,  was 
the  first  day  appointed  by  law  for  holding  the 
court  of  common  pleas  for  Berkeley  county, 
at  Monks  Corner,  during  that  month  of  that 
year;  and  that  Berkeley  county  is  one  of  the 
counties  embraced  in  the  First  circuit  Under 
these  facts,  it  is  quite  clear  that  by  virtue  of 
the  provisions  of  sections  2248  and  2249  of 
the  Revised  Statutes  of  1893,  Judge  Gage  had 
Jurisdiction  to  make  the  order  appealed  from, 
—especially  where,  as  in  this  case,  the  time 
and  place  for  hearing  the  motion  were  fixed 
by  consent  of  the  parties.  The  point  made 
in  the  argument  as  to  the  distinction  between 
the  "circuit  Judge"  and  the  •'presiding  Judge," 
even  if  properly  raised  by  the  exceptions.  Is 
not  tenable.  As  we  have  seen,  Judge  Gage 
was  the  presiding  Judge  of  the  court  of  com- 
mon pleas  for  Berkeley  county  at  the  time  the 
order  was  granted,  and  certainly  the  mere 
fact  that  he  appended  to  his  name  the  words 
"circuit  Judge"  cannot  have  the  effect  of  de- 
priving him  of  Jurisdiction  to  grant  the  order 
appealed  from.  The  first  point  made  by  ap- 
pellant must  therefore  be  overruled. 

The  second  point  is  that  the  defendant 
could  not  be  compelled  "to  give  her  testimony 
on  all  the  issues  before  the  master  while 
there  was  pending  her  motion  for  issues  to 
the  Jury,  under  twenty-eighth  rule  of  court." 
We  are  unable  to  see  that  this  point  presentii 
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any  question  of  law.  Both  of  the  motions 
(as  well  that  of  the  defendant  as  that  sub- 
mitted by  the  plaintiffs)  were  addressed  to  the 
discretion  of  the  court,  and  the  circuit  court 
might,  in  the  exercise  of  Its  discretion,  take 
any  course  that  might  seem  best  calculated 
to  promote  the  speedy  and  proper  hearing  of 
the  case;  and,  so  far  from  there  being  any 
abuse  of  discretion  on  the  part  of  Judge  Gage, 
we  thinli  the  course  he  adopted  was  best  cal- 
culated to  promote  the  ends  of  Justice,  and 
no  error  can  Justly  be  imputed  to  him  in  so 
doing.  Indeed,  it  seems  to  us  that  the  case 
of  Bank  y.  Fennell,  55  S.  C.  379,  83  S.  E.  486, 
cited  by  counsel  for  respondents,  is  conclu- 
sive of  this  case;  for  we  are  unable  to  ap- 
preciate the  distinction  sought  to  be  drawn 
by  counsel  for  appellant  between  that  case 
and  this.  As  we  understand  it,  the  only  Is- 
sues remninlng  to  be  determined  in  this  case 
were  as  to  the  amount  due  on  the  debt  se- 
cured by  the  mortgage  sought  to  be  fore- 
closed, arc!  certainly  the  two  Issues  which 
defendant  asked  to  hive  submitted  to  a  Jury 
for  trial  botli  involved  that  Inquiry.  The 
Judgment  of  this  court  ir  that  the  order  ap- 
pealed from  be  affirmed;  and,  in  view  of  the 
fact  that  this  is  the  third  appeal  in  this  case, 
all  involving  preliminary  questions,  and  de- 
laying a  trial  on  the  merits,  the  clerk  of  this 
court  Is  hereby  directed  to  send  down  the  re- 
mittitur forthwith. 


(lU  Ga.  CU) 

SOUTHERN  FIRE  INS.  CO.  v.  KNIGHT. 

(Supreme  Oourt  of  Georgia.     July  10,   1900.) 

INSURANCB  —  PROOFS    OP    LOSS  —  IRON-SAFB 
CLAUSB—INVENTORT— BREACH  OF  CON- 
DITIONS—NONSUIT. 

1.  Where  a  policy  of  fire  insurance  set  forth 
various  requirements  and  conditions,  a  viola- 
tion of  which  by  the  insured  would  operate  as 
a  forfeiture  of  the  policy,  and  the  same  also 
contained  a  stipulation  requiring  the  insured  to 
furnish  proofs  of  loss  within  00  days  after  the 
fire,  but  did  not  malce  failure  to  do  so  a  ground 
of  forfeiture,  and  where,  under  the  terms  of 
the  policy,  the  insurer  was  not  liable  to  make 
payment  until  after  60  days  from  the  receipt  of 
such  proofs  of  loss,  the  policy  further  provid- 
ing that  no  suit  thereon  should  be  brought,  un- 
less commenced  within  12  months  after  the  fire. 
kdU  that,  if  the  insured  furnished  the  required 
proofs  of  loss  in  time  for  at  least  60  days  to 
elapse  between  the  date  upon  which  they  were 
furnished  and  the  expiration  of  the  12-months 
limitation,  the  policy  was  not  forfeited  by  a 
failure  to  furnish  such  proofs  within  60  days 
after  the  fire  occurred. 

2.  '*An  invoice  of  goods  pnrchased  Is  not  an 
inventory  of  stock,  to  be  produced  under  the 
Iron-safe  clause  of  a  fire  policy." 

8.  A  policy  of  fire  insnrance,  the  consideration 
for  which  is  a  premium  payable  in  a  gross 
sum,  is  entire  and  indivisible,  though  the  con- 
tract insures  different  classes  of  property  in 
separate  amounts.  It  follows  from  this  that 
where  such  a  policy  insured  both  a  building  and 
a  stock  of  merchandise  therein  contained,  and 
provided  that,  in  the  event  the  insured  failed 
to  take  an  inventory  of  the  goods  at  a  time 
specified,  *'this  policy  shall  be  null  and  void 
from  such  date,"  a  breach  of  this  stipulation 
avoided  the  insurance  on  the  building  as  well  as 
-on  the  stock  of  goods. 


4.  The  plaintiffs*  testimony  showing  affirm- 
atively that  they  had  failed  to  comply  with  the 
stipulation  mentioned  in  the  foregoing  note,  a 
motion  to  nonsuit  should  have  been  sustained. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

EIrror  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  M.  A.  &  L.  L.  Knight  against  the 
Southern  Fire  Insurance  Company.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
Reversed. 

W.  I.  Heyward,  for  plaintiff  in  error.  Jaa. 
K.  Hines,  for  defendants  in  error. 

COBB,  J.  M.  A.  &  li.  L.  Knight  brought 
suit  against  the  Southern  Fire  Insurance 
Company  upon  a  policy  of  fire  Insurance. 
The  case  came  on  for  trial,  and  at  the  conclu- 
sion of  the  testimony  for  the  plaintiffs  the 
defendant  made  a  motion  for  a  nonsuit,  which 
the  court  overruled.  The  case  proceeded  to 
trial,  and  resulted  In  a  verdict  for  the  plain- 
tiffs. The  defendant  brings  the  case  here 
upon  a  bill  of  exceptions  assigning  error  upon 
the  refusal  of  the  court  to  grant  a  nonsuit 

1.  The  policy  which  was  the  foundation  of 
the  action  contained  a  clause  which  provided 
that,  "if  fire  occur,  the  insured  shall  give 
immediate  notice  of  any  loss  thereby,  in 
writing,  to  this  company,  •  •  •  and 
within  sixty  days  after  the  fire,  unless  such 
time  is  extended  In  writing  by  this  company, 
shall"  furnish  proofs  of  loss,  of  a  designated 
character.  While  it  appears  from  the  evi- 
dence that  proofs  of  loss  had  been  submitted 
to  the  company  before  suit  was  brought,  they 
were  not  submitted  until  after  the  expiration 
of  60  days  from  the  date  of  the  fire,  and  the 
time  for  their  submission  was  not  extended 
by  the  company.  The  defendant  contends 
that  the  failure  on  the  part  of  the  insured  to 
furnish  the  proofs  of  loss  within  the  time 
specified  in  the  policy  precludes  a  recovery 
thereon.  It  has  been  often  held,  and  may 
now  be  considered  as  settled  hiw,  that  if 
there  is  an  express  stipulation  in  a  policy  of 
fire  Insurance  that  the  furnishing  of  proofs  of 
loss  within  a  specified  time  shall  be  a  condi- 
tion precedent  to  a  recovery,  or  that  a  fail- 
ure to  submit  the  proofs  within  the  time 
limited  In  the  policy  shall  forfeit  the  same, 
such  failure  on  the  part  of  the  insured  will 
be  fatal  to  his  right  to  recover.  See  13  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  328,  notes  7  and  8. 
There  is  not  in  the  policy  involved  in  the 
present  investigation  either  a  stipulation  that 
the  furnishing  of  proofs  of  loss  within  60 
days  shall  be  a  condition  precedent  to  a  re- 
covery, or  that  the  failure  so  to  do  shall 
operate  as  a  forfeiture  of  the  policy.  While 
the  decisions  of  the  American  courts  are  not 
entirely  uniform  on  this  question,  the  current 
of  authority  seems  to  be  that  in  the  absence 
of  a  stipulation  providing  that  the  furnishing 
of  the  proofs  within  a  designated  time  shall 
be  a  condition  precedent  to  recovery,  or  that 
the  failure  to  submit  the  proofs  within  such 
time  shall  work  a  forfeiture  of  the  policy. 
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the  failure  so  to  do  will  operate  simply  to 
postpone  the  right  of  the  insured  to  bring 
A  suit  until  after  he  has  furnished  the  proofs 
of  loss  required  by  the  policy.  This  results 
from  the  familiar  rule  that  forfeitures  are 
not  favored,  and  that  a  contract  will  not  be 
construed  to  work  a  forfeiture  unless  it  is 
manifest  that  it  was  the  intention  of  the  par- 
ties that  it  should  have  that  effect  E2ipe- 
cially  would  this  be  applicable  in  the  case  of 
a  contract  of  Insurance  which  contains  many 
conditions,  a  failure  to  perform  which  are 
expressly  stated  to  operate  as  a  forfeiture  of 
the  contract,  and  which  is  silent  as  to  the 
effect  to  be  given  to  a  failure  to  perform  the 
condition  relating  to  the  furnishing  of  proofs 
of  loss  within  a  specified  time.  The  policy  is 
prepared  by  the  Insurer,  and  therefore  must 
be  construed  most  strongly  against  him.  Mr. 
Joyce,  in  his  work  on  Insurance  (volume  4, 
S  3282),  thus  states  the  rule  with  reference 
to  the  failure  to  furnish  the  required  proofs 
within  the  time  designated:  "If  a  policy  of 
insurance  provides  that  notice  and  proofs  of 
loss  are  to  be  furnished  within  a  certain  time 
after  loss  has  occurred,  but  does  not  impose 
a  forfeiture  for  failure  to  furnish  them  within 
the  time  prescribed,  and  does  impose  for- 
feiture for  a  failure  to  comply  with  other  pro- 
visions of  the  contract,  the  insured  may.  It  is 
held,  maintain  an  action,  though  he  does  not 
furnish  proofs  within  the  time  designated, 
provided  he  does  furnish  them  at  some  time 
prior  to  commencing  the  action  upon  the  pol- 
icy. And  this  has  been  held  to  be  true  even 
though  the  policy  provides  that  no  action 
can  be  maintained  until  after  a  full  compli- 
ance with  all  the  requirements  thereof." 
The  above  quotation  and  the  decision  made 
in  the  present  case  will  be  found  to  be  sup- 
ported by  the  following  cases:  Steele  v.  In- 
surance Go.  (Mich.)  58  N.  W.  514,  18  L.  R.  A. 
d6;  Hall  v.  Insurance  Co.  (Mich.)  51  N.  W. 
524;  Tubbs  v.  Insurance  Co.,  84  Mich.  646, 
48  N.  W.  296;  Rynalski  v.  Insurance  Co.,  96 
Mich.  395.  55  N.  W.  981;  Insurance  Co.  v. 
Brown  (Ky.)  29  S.  W.  313;  Vangindertaelen 
V.  Insurance  CJo.,  82  Wis.  112,  51  N.  W. 
1122,  33  Am.  St  Rep.  29;  Flatley  v.  Insur- 
ance Co.,  95  Wis.  618.  70  N.  W.  828;  Kahn- 
weller  v.  Insurance  Co.  (C.  C.)  57  Fed.  562; 
Insurance  Co.  v.  Downs,  90  Ky.  236,  13  S. 
W.  Sfi2;  Insurance  Ass'n  v.  Evans,  102  Pa. 
St.  281;  Taber  v.  Insurance  Co.  (Ala.)  26 
South.  252;  Rheims  v.  Insurance  Co.,  39  W. 
Va.  672,  20  S.  E.  670;  Shell  v.  Insurance  Co., 
60  Mo.  App.  644;  Insurance  Co.  v.  Matting- 
ly.  77  Tex.  162,  13  S.  W.  1016. 

It  not  being  indispensable  to  a  recovery 
on  the  policy  that  the  proofs  of  loss  should 
be  submitted  within  60  days,  the  question 
arises  as  to  what  lapse  of  time  will  preclude 
the  plaintiffs  from  furnishing  proofs  of  loss 
and  asserting  a  liability  under  the  policy. 
The  answer  to  this  is  that  if  the  plaintiffs 
failed  within  a  reasonable  time  after  loss 
to  furnish  the  proofs  of  loss,  their  right  to 
make  the  proof  would  be  gone,  and  their 
right  to  recover  on  the  policy  would  conse- 


quently be  at  an  end.  What  would  be  a  rea- 
sonable time  is  to  be  determined  by  the  pe- 
culiar facts  of  each  case,  and  in  determining 
this  question  a  valid  stipulation  in  the  policy 
that  no  suit  should  be  brought  thereon  after 
the  lapse  of  a  given  time  should  be  taken 
into  consideration.  The  policy  sued  on  in 
this,  case  provides  that  "no  suit  or  action  on 
this  policy  for  a  recovery  of  any  claim  shall 
be  sustainable  in  any  court  of  law  or  equity 
until  after  fall  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  un- 
less commenced  within  twelve  months  after 
the  fire."  A  stipulation  of  this  character 
has  been  held  by  this  court  to  be  valid. 
Brooks  V.  Insurance  O).,  99  Ga.  116,  24  S. 
E.  869,  and  cases  cited;  Graham  v.  Insnr- 
ance  Co..  106  Ga.  840,  82  S.  E.  579.  The 
policy  contains  a  further  stipulation  that 
"the  loss  shall  not  become  payable  until  six- 
ty days  after  the**  proofs  of  loss  have  been 
furnished.  As  each  of  these  stipnlatloiis  is 
valid,  the  insured  must  in  any  event  have 
submitted  their  proofs  of  loss  in  such  a  time 
that  at  least  60  days  would  elapse  betweoi 
the  date  of  the  submission  of  such  proofs 
and  the  time  that  suit  should  be  brought 
under  the  stipulation  that  suits  to  enforce 
the  policy  must  be  brought  within  12 
months  from  the  date  of  the  fire.  In  this 
connection,  see  Steele  v.  Insurance  Co.,  su- 
pra; Insurance  Co.  v.  Downs,  supra;  Insur- 
ance Co.  V.  Evans,  supra;  Rheims  v.  Insur- 
ance Co.,  supra.  The  proofs  in  the  present 
case  having  been  submitted  more  than  60 
days  before  the  expiration  of  12  months 
from  the  date  the  fire  occurred,  the  court 
properly  refused  to  grant  the  nonsuit  on  ac- 
count of  a  failure  to  submit  the  proofs  with- 
in the  time  fixed  in  the  policy,  as  it  was  a 
question  for  the  Jury  whether  a  reasonable 
time  for  furnishing  the  proofs  had  elapsed 
between  the  date  the  fire  occurred  and  the 
date  that  the  proofs  of  loss  were  submitted. 
This  ruling  is  not  in  conflict  with  any  for- 
mer decision  of  this  court.  A  number  of  de- 
cisions of  this  court  can  be  found  where  the 
court  dealt  with  the  case  as  if  the  failure 
to  submit  proofs  of  loss  within  the  time 
specified  in  the  policy  would  preclude  a  re- 
covery thereon,  and  there  is  in  the  lan^ruage 
used  in  some  of  the  opinions  expressions 
which  would  indicate  that  the  judges  writ- 
ing the  same  entertained  the  view  that  such 
a  failure  would  bar  a  right  of  recovery;  but 
a  careful  examination  has  failed  to  disclose 
any  case  decided  by  this  court  where  this 
question  was  squarely  presented  for  deci- 
sion and  necessary  to  be  decided.  Some  of 
these  decisions  which  are  apparently  in  con- 
flict with  the  ruling  now  made  will  be  re- 
ferred to,  as  well  as  others  which  are  appar- 
ently in  line  with  the  present  ruling,  al- 
though, as  has  been  said,  none  contain 
authoritative  rulings  on  the  question.  In  In- 
surance Co.  V.  Sparks.  62  Ga.  187.  it  was 
held  that  an  amendment  to  the  petition  suf- 
ficiently alleged,  as  against  a  general  demurs 
rer.  that  an  absolute  refusal  to  pay  was 
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wltbln  the  time  limited  for  preliminary  proof 
of  loss;  it  being  stated  that  no  subsequent 
refusal  would  operate  as  a  waiver  of  sucb 
proof.  In  speaking  of  the  amendment,  Mr. 
Justice  Jackson  says:  ^'Besides,  the  effect 
and  true  intent  thereof  seem  to  be  that  the 
refusal  was  within  the  time,  Inasmuch  as 
the  allegation  is  that  thereby  the  proofs 
were  waived;  these  proofs  having  to  be 
made  in  this  time."  It  having  been  held 
that  the  allegation  was  that  the  refusal  was 
within  the  60  days,  it  was  not  necessary  in 
that  case  to  determine  what  would  have 
been  the  effect  of  a  refusal  after  60  days, 
and  therefore  what  is  said  on  that  subject  is 
clearly  obiter.  In  addition  to  this,  an  ex- 
amination of  the  record  in  that  case  dis- 
closes that  there  was  no  time  specified  in 
the  policy  in  which  preliminary  proofs  must 
be  submitted.  The  only  reference  in  the  pol- 
icy to  the  phrase  "sixty  days"  is  that  the 
policy  shall  not  be  payable  until  60  days 
after  notice  and  proof  of  loss,  and  the  policy 
In  terms  provided  that  the  proof  of  loss 
should  be  furnished  "as  soon  as  possible" 
after  the  fire.  While  in  Insurance  Go.  ▼. 
Vining,  67  Ga.  661,  the  question  now  un- 
der consideration  was  not  at  all  Involved, 
some  language  of  Mr.  Chief  Justice  Jackson 
rather  indicates  that  the  ruling  now  made  is 
correct  In  referring  to  the  two  policies  then 
under  consideration,  he  says,  in  substance, 
that,  even  if  nothing  equivalent  to  an  abso- 
lute waiver  had  occurred,  there  was  noth- 
ing In  the  policies  which  required  their  for^ 
feiture  on  account  of  failure  to  furnish  pre- 
liminary proofs  of  loss.  In  Southern  Home 
Building  ft  Loan  Ass*n  v.  Home  Ins.  Co., 
94  Ga,  167,  21  S.  B.  375,  27  L.  R.  A.  844, 
Mr.  Justice  Simmons,  in  referring  to  a  stip- 
ulation in  reference  to  preliminary  proofs 
of  loss,  says  that  "it  was  a  condition  preced- 
ent to  the  payment  of  the  loss  that  the  proof 
of  loss  stipulated  for  should  be  made  out  and 
submitted  to  the  insurance  company,  and 
within  the  time  stipulated."  The  question 
as  to  whether  the  time  stipulated  in  the  pol« 
icy  was  of  the  essence  of  the  contract  was 
not  at  all  involved  in  tliat  case;  the  sole 
question  being  whether  a  stipulation  in  a 
policy  of  fire  Insurance  which  declares,  in 
substance,  that  no  act  or  neglect  on  the  part 
of  the  mortgagor  would  defeat  the  Insur- 
ance, so  far  as  the  interest  of  the  mortgagee 
was  concerned,  would  dispense  with  the 
making  of  proofs  of  loss.  In  that  case  it 
did  not  appear  that  any  proof  of  loss  was 
submitted  by  either  the  mortgagor  or  the 
mortgagee,  and  it  was  simply  held  that  the 
proofs  of  loss  must  have  been  submitted  by 
either  one  or  the  other.  In  Insurance  Co.  v. 
Ellington,  94  Ga.  785,  788,  21  S.  E.  1006.  Mr. 
Justice  Simmons  says  "One  of  the  condi- 
tions of  this  policy  declared  upon  was  that, 
it  the  property  should  be  destroyed  by  fire, 
the  insured  should  furnish  the  insurance 
company  with  proofs  of  loss  within  a  sped* 
fled  time."  The  question  as  to  the  effect  of 
the  'failure   to   furnish    proofs   within   the 


time  specified  was  not  involved  in  that  case, 
as,  upon  an  examination  of  the  facts  of  the 
case,  it  will  be  seen  that  it  turned  upon  the 
effect  of  an  absolute  refusal  to  pay,  which 
was  held  to  waive  the  necessity  for  making 
any  proofs  of  loss  at  all.  In  Insurance"  Co. 
V.  Searles,  100  Ga.  97,  27  S.  E.  779.  it  was 
held:  "A  statement  made  by  such  an  agent 
to  the  Insured,  within  the  time  during  which 
the  latter,  under  the  terms  of  the  policy,  was 
allowed  to  furnish  proofs  of  loss,  that  the 
company  declined  or  refused  to  pay  the  loss, 
will  amount  to  a  waiver  of  such  proofs; 
but,  where  proofs  of  loss  were  not  furnish- 
ed within  the  time  stipulated,  a  subsequent 
refusal  to  pay  would  not  be  such  a  waiver." 
The  question  as  to  whether  a  failure  to  fur- 
nish the  proofs  of  loss  within  the  time  speci- 
fied In  the  policy  would  work  a  forfeiture  of 
the  policy  was  not  directly  raised  in  that 
case,  and  the  decision  was  based  merely  up- 
on the  assumption  that  such  was  the  law. 
In  addition  to  this,  as  will  appear  from  the 
language  in  the  fifth  headnote,  the  policy 
was  construed  as  meaning  that  a  failure  to 
furnish  the  proofs  within  the  time  limited 
would  vitiate  the  policy,  which  would  make 
the  decision  directly  In  line  with  the  present 
ruling;  but  the  facts  will  show  that  this 
was  not  a  proper  construction  to  be  placed 
upon  the  policy,  as  the  language  used  in  the 
policy  in  that  case  was  exactly  the  same  as 
the  language  In  the  policy  involved  in  the 
present  case.  The  case  of  Graham  v.  Insur- 
ance Co.,  106  Ga.  840,  32  8.  E.  579,  does  not 
conflict  with  the  ruling  made  in  the  present 
case;  it  being  simply  held  that  when  a  poli- 
cy stipulated  that  no  suit  should  be  brou^rht 
thereon  unless  commenced  before  the  expira- 
tion of  12  months  from  the  date  of  the  loss, 
and  that  the  company  should  have  60  days 
after  due  notice  and  satisfactory  proof  of 
loss  to  pay  the  policy,  there  could  be  no  re- 
covery on  such  a  policy  when  no  notice  of 
loss  was  given  until  such  a  time  that  60 
days  would  not  elapse  between  the  date  of 
the  notice  and  the  expiration  of  the  time  for 
bringing  suit  on  the  policy.  While  not  di- 
rectly in  point  the  reasoning  of  the  decision 
is  in  line  with  the  reasoning  upon  which  the 
present  ruling  is  based. 

2.  The  policy  sued  on  contained  what  is 
commonly  called  the  "iron-safe  clause."  That 
part  of  the  clause  which  is  material  to  the 
present  investigation  is  in  the  following  lan- 
guage: "The  following  covenant  and  war- 
ranty Is  hereby  made  a  'part  of  this  policy: 
<1)  The  insured  will  take  a  complete,  Item- 
izsed  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year;  and,  unless  such 
Inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  policy, 
one  shall  be  taken  in  detail  within  30  day* 
of  issuance  of  this  policy,  or  this  policy  sliall 
be  null  and  void  from  such  date,  and  upon 
demand  of  the.  assured  the  unearned  pre- 
mium from  such  date  shall  be  returned.  In 
the  event  of  failure  to  produce  such  *  •  • 
inventories  for  the  iaspectlon  of  this  com* 
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psny,  this  policy  shall  become  null  and  void, 
and  such  failure  shall  constitute  a  perpetual 
bar  to  any  recovery  thereon."  It  appears 
from  the  plaintiffs'  testimony  that  they  had 
not  taken  an  inventory  of  the  stock  of  goods 
whi<?h  was  covered  by  the  policy  within  12 
months  prior  to  the  date  of  the  policy,  nor 
did  they  take  one  within  80  days  after  the 
date  of  its  Issuance.  The  plaintiffs  Introduced 
evidence  tending  to  prove  that  the  insurance 
was  written  on  the  very  first  day  that  they 
opened  their  store,  and  that  they  had  on 
hand  that  day  the  invoices  representing  all 
purchases  made  by  them,  and  that  every  arti- 
cle contained  in  the  invoices  was  on'  that 
day  in  the  store,  and  that  they  exhibited  such 
Invoices  to  the  agent  of  the  company  who 
wrote  the  policy.  It  is  contended  by  the 
plaintiffs  that  this  was  at  least  a  substantial 
compliance  with  that  portion  of  the  iron-safe 
clause  which  required  an  Inventory,  and  that, 
as  loss  occurred  within  less  than  12  months 
from  the  date  the  policy  was  written,  they 
are  not  precluded  from  recovering  on  the  pol- 
icy merely  because  they  failed  to  take  an  in- 
ventory within  30  days.  A  clause  of  the  char- 
acter designated  in  the  policy  as  the  "iron- 
safe  clause"  has  been  held  by  this  court  to 
be  valid,  and  to  constitute  a  warranty,  and 
not  a  mere  representation.  Insurance  Go.  v. 
Stubbs,  98  Ga.  754,  27  S.  E.  180.  In  the  opin- 
ion in  that  case  Mr.  Chief  Justice  Simmons 
uses  this  language:  "This  clause  constitutes 
a  promissory  warranty.  It  binds  the  assured 
to  do  certain  things  for  the  protection  of  the 
insurer,  and  is  important,  as  providing  a 
check  against  fraud  on  the  part  of  the  as- 
sured, and  a  mode  by  which  the  insurer  may 
ascertain  for  Itself  the  extent  of  the  loss; 
and  the  compliance  of  the  assured  with  this 
part  of  the  contract  is  a  condition  upon  which, 
by  the  expess  terms  of  the  contract,  the  va- 
lidity of  the  policy  is  made  to  depend."  The 
precise  question  presented  for  decision  Is 
whether  a  collection  of  invoices  covering  ev- 
ery article  embraced  within  a  stock  of  mer- 
chandise on  a  given  day  is  an  Inventory  of 
such  stock,  within  the  meaning  of  the  clause 
above  quoted.  In  other  words,  was  the  in- 
surer bound  to  treat  these  invoices,  when  ex- 
hibited to  it  as  an  inventory  of  the  goods? 
An  Inventory  is  "an  Itemized  list  of  the  va- 
rious articles  constituting  a  collection,  estate, 
stock  In  trade,  etc.,  with  their  estimated  or 
actual  values."  Black,  Law  Diet  It  is  a 
"list,  schedule,  or  enumeration  in  writing, 
containing,  article  by  article,  the  goods  and 
chattels,  rights  and  credits,  and,  in  some 
cases,  the  land  and  tenements,  of  a  person  or 
persons."  Bouv.  Law  Diet.  "An  itemized 
list  of  goods  or  valuables,  with  their  estimat- 
ed worth;  specifically,  the  annual  account 
of  stock  taken  in  any  business."  Webst.  Dlct« 
"A  list  or  catalogue  of  goods  and  chattels, 
containing  a  full,  true,  and  particular  descrip- 
tion of  each,  with  its  value,  made  on  various 
occasions,  as  on  the  sale  of  goods,  decease  of 
a  person,  storage  of  goods  for  safety,  etc." 
Bncyc  Diet    "Invoice"  has  been  defined  to 


be:  "A  statement  on  paper  concerning  goods 
sent  to  a  customer  for  sale  or  on  approval. 
It  usually  contains  the  price  of  the  goods  sent, 
the  quantity,  and  the  charges  upon  them 
made  to  the  consignee."  Encyc.  Diet  '*A 
list  or  account  of  goods  or  merchandise  sent 
or  shipped  by  a  merchant  to  his  correspond- 
ent, factor,  or  consignee,  containing  the  par- 
ticular marks  of  each  description  of  goods, 
the  value,  charges,  and  other  particulars." 
Black,  Law  Diet  "A  list  sent  to  a  purchaser, 
factor,  consignee,  etc.,  containing  the  items, 
together  with  the  prices  and  charges,  of  mer- 
chandise sent  or  to  be  sent  to  him."  Stand. 
Diet  A  single  invoice  is  certainly  not  an 
Inventory,  and  it  would  seem  to  follow  that  a 
collection  of  invoices  would  not  be  an  inven- 
tory. It  may  be  that  a  collection  of  invoices, 
accompanied  with  a  written  statement  signed 
by  the  insured,  that  the  invoices  embraced 
every  article  in  the  store,  and  the  actual  value 
of  each,  would  be  a  substantial  compliance 
with  the  stipulation  in  the  policy;  but  be 
this  as  it  may,  we  are  clear  that  the  invoices 
alone  are  not  sufficient.  It  is  too  late  at  the 
trial  for  the  insured  to  show  that  the  in- 
voices contained  all  of  the  goods,  with  the 
actual  value  of  each  article,  for  the  obvious 
reason  that  the  insurer  would  have  a  right  to 
decline  to  receive  the  invoices  as  a  proper 
compliance  with  the  terms  of  the  policy;  and 
this,  of  course,  is  the  true  test  as  to  their 
sufficiency.  An  Invoice  is  simply  a  writing 
showing  the  articles  sold,  with  the  selling 
price  of  each.  This  may  vary  greatly  from 
the  actual  value  of  the  articles.  That  prop- 
erty. Including  merchandise,  is  often  bought 
and  sold  at  prices  which  do  not  at  all  repre- 
sent the  actual  value,  is  a  well-known  fact 
The  invoice  price  of  an  article  is  a  circum- 
stance to  be  considered  in  determining  what 
is  its  actual  value,  but  it  is  far  from  conclu- 
sive in  the  question.  To  take  an  inventory, 
in  common  parlance,  is  "to  take  stock";  that 
is  to  say,  take  an  itemized  list  of  every  article 
in  the  store  at  the  time  of  the  inventory,  with 
the  actual  value  of  each.  The  supreme  court 
of  Mississippi  had  before  it  a  similar  ques- 
tion, and  from  that  decision  the  second  head- 
note  preceding  this  opinion  is  taken.  Home 
Ins.  Oo.  V.  Delta  Bank,  15  South.  932.  Upon 
a  careful  examination  of  the  facts  of  Rob- 
erts, Willis  &  Taylor  Go.  v.  Sun  Mutual  Ins. 
Go.  (Tex.  Giv.  App.)  48  S.  W.  559,  the  ruling 
there  made  will  be  found,  also,  to  support  the 
decision  in  the  present  case.  The  failure  of 
the  plaintiffs  to  take  an  inventory  as  re- 
quired by  the  policy  prevents  a  recovery  by 
them,— at  least  so  far  as  the  right  to  recover 
the  value  of  the  merchandise  lost  by  the  fire 
is  concerned. 

8.  The  policy  sued  on  in  the  present  case 
Insured  both  the  stock  of  goods  and  the 
building  in  which  it  was  contained.  The 
premium  due  upon  the  policy  was  a  gross 
sum.  The  question  arises,  therefore,  wheth- 
er the  breach  of  a  warranty  relatinir  solely 
to  the  goods,  and  which  precludes  a  recovery 
for  this  loss,  would  also  bar  a  recovery  for 
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the  loss  of  the  building.  The  stipulation 
prescribing  that  the  insured  must  take  an  in- 
ventory of  his  stock  provides  that  in  case 
of  failure  so  to  do  "this  policy  shall  be  null 
and  void."  What  was  the  intention  of  the 
parties  with  respect  to  the  question  Just 
above  stated?  If  this  intention  is  to  be  de- 
rived from  the  language  used,— and  it  must 
be,— it  would  seem  to  be  clear  that  the  con- 
tract was  entire  and  indivisible,  and  that 
the  breach  of  a  condition  which  would  work 
a  forfeiture  would  avoid  the  entire  policy, 
and  not  simply  a  portion  thereof.  The  par- 
ties contracted  that  "the  policy"  should  be 
void  in  case  of  failure  to  comply  with  the 
iron-safe  clause.  The  policy  embraces  in- 
surance upon  both  the  building  and  its  con- 
tents, and  the  premium  is  payable  in  a  gross 
sum.  "If  the  consideration  to  be  paid  is 
Mngle  and  entire,  the  contract  must  be  held 
to  be  entire,  although  the  subject  of  the 
contract  may  consist  of  several  distinct  and 
wholly  independent  items.'*  2  Pars.  Cont 
•519.  It  was  competent  for  the  parties  to 
make  two  separate  and  distinct  contracts, 
one  covering  the  goods,  and  the  other  the 
building,  but  they  did  not  see  proper  to  do 
this.  They  combined  the  two,  and  made  the 
consideration  moving  towards  the  insurer  a 
gross  sum.  They  further  provided  that  the 
contract,  not  a  part  of  it,  should  be  void  un- 
der certain  conditions.  It  may  perhaps 
seem  to  be  unreasonable  that,  simply  for  a 
failure  to  take  an  inventory  of  the  stock  of 
goods,  the  plaintiffs  should  be  precluded 
from  recovering  the  value  of  the  building. 
But  this  does  not  affect  the  question.  The 
question  is,  what  have  they  agreed  upon? 
If  there  was  any  room  to  doubt  as  to  the 
intention  of  the  parties,  that  construction 
^hich  is  most  reasonable  and  most  conso- 
nant with  Justice  would  be  applied.  But 
there  is  none.  The  parties  have  deliberately 
chosen  to  enter  into  an  agreement  whereby 
the  policy  shall  be  forfeited  If  the  Insured 
fails  to  do  certain  things,  and  he  has  failed 
to  comply  with  his  agreement  In  such  a 
case  there  is  but  one  thing  for  the  courts  to 
do,  and  that  is  to  enforce  the  agreement  as 
made.  The  question  as  to  whether  a  policy 
of  insurance  such  as  is  involved  in  the  pres- 
ent case  constitutes  a  separable  or  an  entire 
contract  is  no  new  question.  It  has  been 
the  subject  of  numerous  decisions  by  the 
courts  in  this  country,  and  they  are  in  hope- 
less and  irreconcilable  conflict  The  weight 
of  authority  is  to  the  effect  that  the  contract 
Is  entire,  and  that  the  breach  of  a  warranty 
which  relates  solely  to  one  class  of  proper- 
ty will  avoid  the  entire  policy,  if  the  con- 
tract so  provides.  Text  writers  of  great 
learning  and  ability  have,  after  reviewing 
the  decisions  on  both  sides  of  this  question, 
reached  the  conclusion  that  the  contract  is 
Indivisible.  We  quote  the  following  from  1 
Wood,  Fire  Ins.  p.  384:  "It  is  difficult  to  un- 
derstand how  it  can  be  held  that  these  con- 
tracts are  several,  when  a  gross  premium  Is 
paid  for  the  entire  insurance.     The  court 


cannot  say,  as  a  matter  of  law,  neither  can 
the  fact  be  shown,  that  the  insurer  would 
have  been  satisfied  to  take  the  risk  separate- 
ly at  the  same  premium.  By  consenting  to 
pay  a  gross  premium  for  the  insurance,  the 
assured  has  signified  his  willingness  to  let 
the  policy  stand  as  an  entire  contract,  sub- 
ject in  all  its  parts  to  the  conditions  impos- 
ed by  the  insurer;  and  there  Is  neither  rea- 
son nor  equity  in  permitting  the  assured, 
after  he  has  violated  one  of  the  conditions 
of  the  policy  as  to  a  part  of  the  risk,  to  turn 
around  and  say  tnat  this  condition  only  af- 
fected that  portion  of  the  risk  to  which  the 
breach  related."  Mr.  Ostrander,  after  an 
elaborate  review  of  the  decisions,  reaches 
the  conclusion  that  those  which  hold  the 
contract  to  be  entire  announce  the  sounder 
and  better  rule.  Ostr.  Fire  Ins.  fi  28  et  seq. 
See,  also,  2  Joyce,  Ins.  fi  1931;  1  May,  Ins. 
f  277.  In  support  of  the  views  herein  an- 
nounced, we  find  the  courts  of  last  resort  of 
Maine,  Wisconsin,  Maryland,  Minnesota,  Vir- 
ginia, New  Hampshire,  Massachusetts,  Ver- 
mont Pennsylvania.  New  Jersey,  Michigan, 
Indiana,  Arkansas,  Iowa,  Alabama,  and  Con- 
necticut It  would  not  be  profitable  here  to 
do  more  than  cite  the  decisions  of  these 
courts.  Reduced  to  their  last  analyses,  they 
simply  hold  that  the  premium  being  for  a 
gross  sum  evidences  an  intention  on  the  part 
of  the  parties  that  the  contract  should  be 
treated  as  entire,  and  that  the  intention  of 
the  parties,  when  ascertained,  must  be  en- 
forced. See  Richardson  v.  Insurance  Ck>.,  46 
Me.  394;  Barnes  v.  Insurance  Co.,  51  Me. 
110;  Hinman  v.  Insurance  Co.,  36  Wis.  159 
(Syl.,  point  7);  Burr  v.  Insurance  Co..  84 
Wis.  76,  54  N,  W.  22.  36  Am.  St  Rep.  905; 
Insurance  Co.  v.  Assum,  5  Md.  165;  Bow- 
man V.  Insurance  Co.,  40  Md.  620;  Plath  v. 
Insurance  Co.,  23  Minn.  470;  Moore  v.  Insur- 
ance Co.,  28  Grat  508;  Baldwin  v.  Insur- 
ance Co.,  60  N.  H.  422;  Friesmuth  v.  Insur- 
ance Co..  10  Cush.  587;  Lee  v.  Insurance 
•Co.,  3  Gray,  583;  Kimball  v.  Insurance  Co.. 
8  Gray,  33;  McGowan  v.  Insurance  Co.,  54 
Vt  211;  Gottsman  v.  Insurance  Co.,  56  Pa. 
St  210;  Trustees  of  Fire  Ass'n  v.  William- 
son, 26  Pa.  St  196;  Martin  v.  Insurance  Co. 
(N.  J.  Sup.)  31  Atl.  213;  Insurance  Co.  v. 
Resh,  44  Mich.  55;  McQueeney  v.  Insurance 
Co.  (Ark.)  12  S.  W.  498;  Garver  v.  Insurance 
Co.  (Iowa)  28  N.  W.  555;  Assurance  CJo.  v. 
Stoddard  (Ala.)  7  South.  379  (Syl.,  point  5); 
Essex  Sav.  Bank  v.  Meriden  Fire  Ins.  Co. 
(Conn.)  17  Atl.  930.  It  is  true  that  none  of 
the  cases  above  cited  dealt  with  a  breach  of 
the  iron-safe  clause,  but  In  many  of  them 
the  condition  In  the  policy  which  was  violat- 
ed had  no  more  connection  with  the  property 
for  which  a  recovery  was  sought  than  does 
the  iron-safe  clause  to  the  building  insured 
by  the  policy  herein  involved.  In  principle 
the  cases  are  exactly  in  point  Opposed  to 
this  view  are  decisions  of  the  court  of  last 
resort  of  Nebraska,  Colorado,  Kansas,  and 
Missouri.  See  Insurance  Co.  v.  Schreck 
(Neb.)  43  N.  W.  340,  6  L.  R.  A.  524;   Insnr: 
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ance  Co.  t.  Fairbank  (Neb.)  49  N.  W.  711; 
Insurance  Co.  v.  Barker  (Colo.  App.)  41  Pac. 
518;  Insurance  Co.  t.  York  (Kan.  Sup.)  29 
Pac.  5S6;  Insurance  Co.  v.  Saindon  (Kan. 
Sup.)  36  Pac.  983;  Loehner  ▼.  Insurance  Co., 
17  Mo.  247;  Trabue  v.  Insurance  C3o.  (Mo. 
Sup.)  25  S.  W.  848.  28  L.  R.  A.  719.  The 
courts  of  New  \ork  and  Indiana  seem  to 
have  been  at  different  times  on  both  sides 
of  the  question  now  under  consideration. 
Smith  V.  Insurance  Co..  25  Barb.  497;  Kier- 
nan  v.  Insurance  Co.  (Sup.)  30  N.  Y.  Supp. 
892;  Merrill  v.  Insurance  Co..  73  N.  Y.  452; 
Pratt  V.  Insurance  Co.  (N.  Y.)  21  Ins.  Law 
7.  146;  Hay  ens  y.  Insurance  Co.  (Ind.  Sup.) 
12  N.  B.  137;  Insurance  Co.  v.  Plckel  (Ind. 
Sup.)  21  N.  E.  646.  Our  conclusion  is  that 
where  an  insurance  policy  is  issued  in  con- 
sideration of  a  gross  premium,  and  provides 
that  th^  policy  shall  be  yoid  in  the  event  of 
a  breach  of  a  certain  condition  therein  nam- 
ed, and  this  condition  is  broken,  no  recovery 
can  be  had  on  the  policy,  though  separate 
classes  of  property  are  therein  insured,  and 
though  the  stipulation  violated  relates  solely 
to  a  matter  which  could  have  conhection 
with  but  one  of  these  classes. 

4.  As  it  affirmatively  appeared  from  the 
evidence  offered  by  the  plaintiffs  that  they 
had  broken  one  of  the  warranties  in  the  pol- 
icy, and  as  the  breach  thereof  avoided  the 
policy  by  an  express  provision  in  the  same, 
the  motion  to  nonsuit  should  have  been  sus- 
tained. Judgment  reversed.  All  the  Justices 
concurring,  except  LITTLE,  J.,  who  dis- 
sents. 

LITTLE.  J.  Not  being  able  to  agree  to 
the  conclusion  of  law  expressed  in  the  third 
headnote,  I  dissent  from  the  Judgment  ren- 
dered by  a  majority  of  the  court 


(lU  Gft.  t74) 
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(Supreme  Court  of  Georgia.     July  18,   1900.) 

CLBRK  OP  COURT— NEGLECT  OP  DUTIES— LIA- 
BILITY OP  SURETIES. 

The  duties  which  the  law  imposes  on  a 
clerk  of  the  superior  court  in  relation  to  the 
record  of  mortgages  and  entries  of  their  can- 
cellation constitute  him,  as  to  them,  a  ministe- 
rial officer,  notwithstanding  the  performance 
of  these  duties  requires,  to  some  extent,  the  ex- 
ercise of  judgment  and  discretion.  As  a  min- 
isterial officer,  the  clerk  and  bis  sureties  are 
bound  to  any  person  who  is  injured  by  the  fail- 
ure of  such  cleric  to  perform,  as  well  as  for 
the  improper  or  nerlectf al  performance  of,  such 
duties.  Accordingly,  when  a  mortgagor  pre- 
sents to  such  clerk  an  original  mortgage  of 
record,  and  an  order  to  the  clerk,  purporting  to 
have  been  signed  by  the  mortgagee,  to  cancel 
such  mortgage  on  the  record,  and  the  clerk  lias 
no  knowledge  of  the  invalidity  of  the  order,  nor 
any  reason  to  suspect  the  same,  the  act  of  re- 
cording the  order  does  not  render  the  clerk  and 
the  sureties  on  his  official  bond  liable  to  a  per- 
son injured  by  such  entry,  notwithstanding  the 
order  was  forged.  The  possession  of  the  origi- 
nal mortgage,  in  the  absence  of  any  circum- 
stances charging  the  clerk  with  the  duty  of 
making  inquiry,  is  sufficient  to  free  him  from 


the  imputation  of  neglect  In  the  performance 
of  his  official  duties  in  placing  the  entry  in  can- 
cellation on  the  record, 
(ftiyllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  J.  B.  Luther  against  James 
3anks  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Affirmed. 

Candler  A,  Thomson,  for  plaintiff  in  error. 
W.  D.  Ellis,  C.  J.  Simmons.  Arnold  A  Arnold, 
and  Payne  &  Tye,  for  defendants  in  error. 

LITTLE,  J.  The  plalnUff  in  error  insldtuted 
an  action  against  the  administrator  of  Strong 
and  the  sureties  upon  his  official  bond  as  derk 
of  the  superior  court  of  Fulton  county.  It 
is  alleged  that,  having  been  elected  clerk. 
Strong,  with  certain  defendants  named  as 
sureties,  made  and  executed  the  official  bond 
required  to  be  given  by  all  clerks  of  the  supe- 
rior court,  by  which  said  principal  and  his 
sureties  were  bound  in  the  sum  of  $3,000,  sub- 
ject to  a  condition  named  in  said  bond  as 
follows:  "The  condition  of  the  above  obliga- 
tion is  such  that  whereas,  the  above-bound 
Cicero  H.  Strong  was  on  the  5th  of  Jan*y, 
1887,  duly  and  legally  elected  clerk  of  the 
superior  court  in  and  for  said  county  of 
Fulton  for  the  term  of  two  years:  Now, 
should  the  said  Cicero  H.  Strong  faithfuUy 
discharge  the  duties  of  said  office  of  clerk 
of  the  superior  court  in  and  for  said  county 
during  the  time  he  continues  therein,  or  dis- 
charges any  of  the  duties  thereof,  then  the 
above  bond  to  be  void,  else  to  be  in  full 
force."  It  is  alleged  that,  at  the  time  Strong 
entered  upon  the  duties  of  his  office  as  clerk, 
there  was  of  record  in  his  office  a  niortgage 
from  Knapp  to  McWilllains,  dated  January 
2,  1884,  and  recorded  February  25,  1884,  on 
certain  real  estate  belonging  to  Knapp  in 
Fulton  county,  which  mortgage  was  execut- 
ed to  secure  a  note  of  even  date  therewith, 
to  be  due  one  year  after  date,  for  $1,200, 
with  Interest  and  attorney's  fees.  It  was 
further  alleged  that  on  the  80th  day  of 
March,  1887,  Strong,  as  clerk,  made  upon 
the  record  of  said  mortgage  an  entry  of 
which  the  following  is  a  copy: 

"The  note  for  which  this  mortgage  was 
given  to  secure  has  this  24th  March,  1887, 
been  satisfied  In  full,  and  the  clerk  of  the 
superior  court  is  hereby  authorized  to  can- 
cel said  mortgage  on  the  records  for  mort- 
gages for  Fulton  county.  [Signed]  Robt  Mc- 
Williams. 

"Entered  March  80,  1887.  C.  H.  Strong, 
C.  S.  C." 

—Which  entry,  it  was  alleged,  had  the  ef- 
fect of  canceling  said  mortgage  of  record. 
It  was  also  alleged:  That  such  cancella- 
tion was  a  wrongful  entry,  which  shonid 
not  hare  been  made,  and  which  would  not 
have  been  made  if  the  duties  of  said  office 
had  been  faithfully  discharged  by  said  C. 
H.  Strong;  the  name  of  Robert  McWilliams 
having  been  forged,  and  the  authority  to 
cancel  said  mortgage,  purporting  to  emanate 
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from  blm,  being  a  forgery,  which  should 
have  been  known,  If  it  was  not  known,  to 
the  said  Strong.  That  petitioner,  desiring  to 
purchase  the  property  named  in  the  mort- 
gage»  after  said  cancellation  was  made,  to 
wit,  on  the  31st  of  March,  1887,  had  the  rec- 
ords searched,  and  found  this  entry  of  can- 
cellation thereon.  That  afterwards  petition- 
er, relying  upon  said  cancellation,  and  be- 
lieving it  to  be  valid  and  duly  authori2sed, 
as  it  purported  to  be,  purchased  a  certain 
part  of  the  land  described  in  the  mortgage, 
and  took  a  conveyance  thereof,  believing 
that  she  was  getting  a  title  unincumbered 
by  the  mortgage.  That  she  would  not  have 
made  such  purchase,  but  for  said  wrongful 
cancellation.  That  afterwards  McWilliams 
instituted  a  proceeding  In  Fulton  superior 
court  to  foreclose  said  mortgage,  and,  he 
having  died  pending  the  proceeding,  his 
heirs  at  law  foreclosed  the  same,  and  a  fi. 
fa.  Issued  and  was  levied  upon  the  property, 
to  which  levy  petitioner  interposed  a  claim; 
and,  on  issue  having  been  Joined  thereon, 
it  was  determined  against  her,  and  the  prop- 
erty found  subject,  on  June  12,  1886,  in  con- 
sequence of  which  she  was  compelled  to  pay 
off  the  execution  issued  on  such  foreclosure 
proceedings,  to  her  damage.  To  this  peti- 
tion a  demurrer  was  filed,  containing  a  num- 
ber of  grounds,— among  them,  the  follow- 
ing: That  the  petition  set  out  no  cause 
of  action;  that  it  did  not  show  a  breach  of 
said  bond,  or  a  breach  of  duty  on  the  part 
of  Strong  in  entering  said  mortgage  cancel- 
ed; and  because  the  petition  did  not  allege 
that  Strong  was  aware  or  had  any  knowl- 
edge of  the  entry  of  satisfaction  of  said 
mortgage  being  a  forgery,  or  that  he  record- 
ed said  entry  of  cancellation  with  any  knowl- 
edge that  the  same  was  a  forgery.  On  the 
bearing  the  demurrer  was  sustained  and  the 
petition  dismissed,  to  which  ruling  the  plain- 
tiff in  error  excepted. 

The  question  raised  invokes  a  decision  on 
the  liability  of  a  principal  and  sureties  of 
the  official  bond  of  a  clerk  of  the  superior 
court,  whose  duty  It  is  to  record,  in  suit- 
able books  to  be  kept  in  his  office,  all  mort- 
gages, deeds,  etc.,  which  by  law  are  re- 
quired or  entitled  to  be  recorded  under  the 
statutes  regulating  the  recordation  of  such 
instruments.  It  is  provided  by  section  256 
of  the  Political  Code  that  every  official  bond 
is  obligatory  on  the  principal  and  sureties 
"for  the  use  and  benefit  of  every  person 
who  is  injured,  as  well  by  any  wrongful  act 
committed  under  color  of  his  office  as  by 
his  failure  to  perform,  or  by  the  improper 
or  neglectful  performance  of  those  duties 
Imposed  by  law";  and,  construing  this  sec- 
tion of  the  Oode,  it  was  ruled  In  Markham 
V.  Ross,  73  6a.  105,  that,  if  a  plaintiff  has 
been  injured  and  suffered  damage  in  conse- 
quence of  the  neglect  of  the  clerk  of  the 
superior  court,  he  may  sue  him  personally, 
or  upon  his  official  bond,  and  recover  the 
amuunt  of  the  damage  sustained.  It  is  al- 
leged In  the  petltiob  that  the  cancellation  re- 


ferred to  was  a  wrongful  entry,  which 
should  not  have  been  made.  In  effect,  this 
means  that  the  act  of  entering  the  cancella- 
tion was  wrongful,  for  which  the  plaintiff 
was  entitled  to  recover.  Even  if  It  be  as- 
sumed that  the  entry  was  wrongful,  a  re- 
covery would  not  follow,  under  this  provi- 
sion of  the  Code,  because  by  it  the  right 
of  action  accrues  only  for  **a  wrongful  act 
committed  under  color  of  his  office**;  and, 
clearly,  the  allegations  of  the  petition  do 
not  make  a  case  against  the  clerk  for  re- 
covery because  of  any  act  done  under  the 
"color  of  office,"  which  Is  defined,  "A  pre- 
tense of  official  right  to  do  an  act,  made  by 
one  who  has  no  such  right."  Bouv.  Law 
Diet  tit  "Color  of  Office."  See,  also,  Grif- 
fiths V.  Hardenbergh,  41  N.  Y.  464.  In  or- 
der to  ascertain  whether,  under  the  facts  al- 
leged In  the  petition,  any  liability  on  the 
part  of  the  defendants  exists.  It  Is  neces- 
sary, under  the  further  provisions  of  this 
section  of  the  Code,  to  ascertain  whether  a 
record  of  a  forged  cancellation  is  either  a 
failure  to  perform  an  official  duty,  or  is  the 
Improper  or  neglectful  performance  of  a 
duty  imposed  by  law.  It  is  worthy  of  no- 
tice that  the  petition  does  not  allege  that  at 
the  time  of  the  entry  the  clerk  knew  that  the 
cancellation  was  forged.  Had  such  an  alle- 
gation been  made,  the  case  would  have  pre- 
sented a  different  aspect,  and  there  could 
exist  no  doubt  but  that  the  demurrer  should 
have  been  overruled.  The  only  language 
from  which  such  knowledge  might  be  even 
remotely  inferred  is  found  in  the  fourth  par- 
agraph of  the  petition,  which  says,  "and  the 
authority  to  cancel  said  mortgage  purport- 
ing to  emanate  from  him  being  a  forgery, 
which  should  have  been  known,  if  It  was 
not  known,  to  the  said  C.  H.  Strong.**  Tak- 
ing the  allegations  most  strongly  against 
the  pleader,  this  petition  does  not  charge 
that  Strong  had  knowledge  that  the  cancel- 
lation, or  authority  to  cancel,  was  a  forgery. 
It  distinctly  charges  only  that  the  fact  that 
It  was  a  forgery  should  have  been  known 
to  him.  Founded  on  the  act  of  1885, "our 
Civil  Oode  (section  2787)  declares  that  "any 
mortgagor  in  this  state,  who  may  have  paid 
off  his  mortgage,  may  present  the  same, 
together  with  the  order  of  the  mortgagee 
or  transferee,  directing  that  the  mortgasre 
be  canceled  and  record  the  order  across  the 
face  of  the  record,  to  the  clerk  of  the  su- 
perior court  of  the  county  or  counties  In 
which  the  same  Is  recorded,  and  such  clerk 
shall  write  across  the  face  of  such  record 
the  word  'Satisfied,'  and  the  date  of  such 
entry,  and  sign  his  name  thereto  officially." 
It  will  be  noticed  that  the  authority  Is  only 
given  to  the  clerk  to  make  this  entry  when 
the  mortgagor  presents  the  original  mort- 
gage, together  with  the  order  of  the  mort- 
gagee or  transferee,  with  directions  for  the 
cancellation  to  be  made.  It  could  hardly  be 
doubted  that  a  cancellation  claimed  to  have 
been  made  by  authority  of  this  section. 
'  when  the  original  mortgage  was  not  pre- 
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iented,  would  be  such  an  Improper  per- 
formance of  the  duty  imposed  upon  the 
clerk  by  its  provisions  as  would  entitle  a 
person  injured  thereby  to  have  redress 
through  the  oificial  bond  of  the  clerk.  In- 
deed, this  has  been  distinctly  decided.  In 
the  case  of  Appleby  v.  State,  45  N.  J.  Law, 
161,  it  appeared  that  the  clerk,  who  was 
the  custodian  of  the  registry  of  mortgages, 
without  having  produced  to  him  the  original 
mortgage,  canceled,  or  with  a  receipt  there- 
on signed  by  the  mortgagee,  entered  upon 
the  registry  of  a  mortgage  a  minute  of  pay- 
ment and  redemption,  when  the  statute  re- 
quired the  production  of  the  mortgage,  can- 
celed, or  a  receipt  signed  by  the  mortgagee 
entered  thereon,  and  the  supreme  court  of 
New  Jersey  ruled  in  that  case,  where  it  ap- 
peared that  such  receipt  was  invalid,  that 
such  entry  was  negligently  and  carelessly 
made,  and  that  the  clerk  and  his  sureties 
were  liable.  The  law  relating  to  entry  of 
cancellation  of  mortgages  in  the  state  of 
New  Jersey  is  similar  to  that  which  exists 
in  Georgia. 

While  it  is  not  alleged  distinctly  in  the 
petition  that  at  the  time  the  cancellation  was 
made  the  original  mortgage  was  presented 
with  the  order  for  cancellation,  yet  a  fair 
reading  of  the  allegation  made  in  the  peti- 
tion in  this  respect,  and  of  the  copy  of  the 
order  for  cancellation  set  out  therein,  indi- 
cates that  it  was.  In  the  order  for  cancel- 
lation it  is  recited,  "The  note  for  which 
this  mortgage  was  given  to  secure  has  been 
satisfied,"  etc.  It  is  therefore  inferable  from 
the  petition  that  the  order  for  cancellation 
was  written  upon  the  original  mortgage  it- 
self, and,  in  presenting  the  order,  the  orig- 
inal mortgage  necessarily  accompanied  it 
We  feel  at  perfect  liberty  to  give  this  con- 
struction to  the  petition,  not  only  because  of 
these  words  of  the  order,  which  we  find  set 
out  in  full,  but  also  from  the  fact  that  on 
the  argument  of  the  case  counsel  for  defend- 
ants in  error  based  his  contention  of  nonlia- 
bility on  the  fact  that  the  mortgage  was  pre- 
sented at  the  time  of  the  cancellation,  and 
no  issue  was  taken  thereon  in  argument  So 
construing  the  petition,  the  naked  question 
is  presented,  whether,  without  knowledge, 
reasonable  grounds  of  suspicion,  or  anything 
which  could  put  the  clerk  upon  inquiry  wheth- 
er the  order  of  cancellation  was  forged,  the 
clerk  of  the  superior  court,  when  the  original 
mortgage  is  presented  to  him  by  the  mort- 
gagor, with  what  is  apparently  the  order  of 
the  mortgagee  for  its  cancellation  on  record, 
is  liable  on  his  official  bond  for  entering  such 
cancellation  on  the  record  of  the  mortgage, 
when,  as  a  matter  of  fact,  such  order  is  a 
forgery;  and  this  requires  at  our  hands  some 
reference  to  the  nature  of  the  official  act  of 
recording  a  written  instrument  authorized  or 
required  to  be  placed  upon  a  public  record, 
and  whether  such  act  is  Judicial  or  ministe- 
rial In  its  character,  as  well  as  the  rule  of 
liability  which  attaches.  The  rule  that,  in 
the  performance  of  duties  by  Judicial  officers. 


no  liability  exists  in  favor  of  one  Injuriously 
affected  by  a  decision,  is  of  universal  appli- 
cation, regardless  of  the  correctness  or  in- 
correctness of  the  decision.  As  was  said  by 
Beardsley,  J.,  in  Wilson  v.  Mayor,  etc.,  1 
Denio,  506:  ''No  action  lies  in  any  case  for 
misconduct  or  delinquency,  however  gross,  in 
the  performance  of  Judicial  duties.  •  •  • 
If  corrupt,  he  [the  Judge]  may  be  impeached 
or  indicted,  but  the  law  will  not  tolerate  an 
action  to  redress  the  individual  wrong  which 
may  have  been  done."  The  reason  for  this 
is  strongly  given  by  Judge  Oooley  in  his  work 
on  Torts  (2d  Ed.,  p.  448),  in  the  following 
language:  "Courts  are  created  on  public 
grounds.  They  are  to  do  Justice  as  between 
suitors,  to  the  end  that  peace  and  order  may 
prevail  in  the  political  society,  and  that  right 
may  be  protected  and  preserved.  The  duty 
Is  public,  and  the  end  to  be  accomplished  is 
public.  The  individual  advantage  or  loss 
results  from  the  proper  and  thorough  or  im- 
proper and  Imperfect  performance  of  a  duty 
for  which  his  controversy  is  only  the  occa- 
sion. The  Judge  performs  his  duty  to  the 
public  by  doing  Justice  between  individuals, 
or,  if  he  fails  to  do  Justice  as  between  indi- 
viduals, he  may  be  called  to  account  by  the 
state  in  such  form  and  before  such  tribunal 
as  the  law  may  have  provided.  But,  as  the 
duty  neglected  is  not  a  duty  to  the  individual, 
civil  redress,  as  for  an  individual  injury,  is 
not  admissible."  The  same  doctrine  is  so 
universally  recognized  that  no  good  purpose 
could  be  subserved  by  a  further  elaboration 
of  this  rule,  especially  as  it  is  clear  from 
the  nature  of  the  duties  Imposed  upon  the 
clerk  of  the  superior  court,  as  a  recorder  of 
deeds  and  mortgages,  that  his  acts  are  min- 
isterial, and  not  Judicial.  It  is  true  that  in 
the  exercise  of  such  duties  his  official  discre- 
tion is  often  involvea,  but  this  does  not  make 
the  discharge  of  such  duties  JudlciaL  The 
act  is  not  necessarily  taken  out  of  the  class 
of  ministerial  duties  because  the  officer  who 
performs  it  is  required  to  judge  whether  the 
contingency  has  occurred  in  which  he  is 
authorized  or  obliged  to  do  the  act  Throop, 
Pub.  Off.  §  638.  In  the  case  of  Grider  v. 
Tally,  77  Ala.  422,  Judge  Clopton  says  that 
such  is  not  the  Judgment  or  discretion  which 
is  an  essential  element  of  Judicial  action;  and 
in  the  case  of  Spain  v.  Clements,  63  Ga.  786, 
Mr.  Justice  Jackson,  in  delivering  the  opin- 
ion of  the  court,  said:  "It  has  been  argued 
that  the  exercise  of  his  official  duty  in  re- 
ceiving and  filing  this  bond  is  Judicial,  and 
therefore  the  clerk  and  sureties  are  not  lia- 
ble. The  clerk  is  a  ministerial  officer.  Every 
ministerial  officer,  in  such  matters  as  taking 
bonds,  must  to  a  certain  extent  Judge,  and 
thus  be  quasi  a  Judicial  officer,"  in  passing 
Judgment  either  on  the  legality  or  insuffi- 
ciency of  the  bond  taken.  A  ''recorder  of 
deeds"  is  defined  by  Mr.  Mechem,  in  his  Law 
of  Public  Offices  and  Officers  (section  733),  to 
be  "a  ministerial  officer  whose  duties  are 
owing  chiefiy  to  those  particular  individuals 
who  have  occasion  to  employ  him,  and  to 
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whom  he  umially  looks  for  his  compeiiM- 
tion,"  supporting  the  text  by  a  great  many 
adjudicated  cases.  Mr.  Throop,  in  section 
724  of  his  work  on  the  Law  of  Public  Offices 
and  Officers,  declares  that  the  rule  of  law  Is 
well  settled  that  where  an  individual  sustains 
injury  by  the  malfeasance,  misfeasance,  or 
nonfeasance  of  a  ministerial  officer,  acting  or 
omitting  to  act  contrary  to  his  duties,  the  law 
gives  redress  to  the  injured  person  by  an 
action  for  damages.  So  that,  being  a  minis- 
lerial  officer,  an  action  would  lie  against  the 
clerk  for  malfeasance,  misfeasance,  or  non- 
feasance, and  on  his  official  bond,  in  the  lan- 
guage of  our  Code,  for  the  "improper  or  neg- 
lectful performance  of  duty." 

It  is  distinctly  alleged  that  the  order  of 
cancellation  which  the  clerk  entered  was 
forged,  and  it  is  contended  that  the  entry 
was  such  an  improper  performance  of  the 
duty  as  gave  a  right  of  action.  We  have 
before  adverted  to  the  proposition  that  if 
the  clerk  knew  that  the  order  of  cancella* 
tion  was  forged,  and  entered  it  of  record, 
there  could  be  no  question  of  his  liability. 
We  might  go  further,  and  say  that  if  he 
had  reason  to  believe  that  the  order  was 
forged,  and  if  there  was  anything  in  the  or- 
der itself,  or  the  circumstances  under  which 
it  was  presented,  which  would  have  put  up- 
on him  a  duty  to  Inquire  as  to  the  genu- 
ineness of  the  order,  the  record  of  it  with- 
out such  inquiry  would  have  been  an  im- 
proper discharge  of  his  duty.  In  the  case 
of  Spain  V.  Clements,  supra,  it  was  held  by 
Justice  Jackson  that  "important  matters- 
great  right8--depend  on  the  careful  and 
faithful  discharge  of"  his  duties  by  the 
clerk;  and  he  declares  that  "public  policy 
demands  that  they  [clerks]  be  held  to  the 
discharge  of  these  duties,  and  their  sure- 
ties bargain  that  they  will  see  to  It  that 
these  duties  are  discharged.*'  Under  the 
far-reaching  effects  of  our  law  of  registra- 
tion, it  cannot  be  questioned  that  the  record- 
ing officer  should  and  will  be  held  to  a 
strict  account  In  the  performance  of  the 
duties  which  the  law  has  imposed  upon 
him,  and  the  rule  that  such  officers  are  lia- 
ble in  damages  to  any  one  who  is  specially 
injured  by  their  omission  to  perform  the  du- 
ties imposed,  or  for  a  negligent  perform- 
ance of  such  duty,  is  clear.  On  the  subject 
of  an  Illegal  record,  Judge  Cooley,  on  page 
457  of  his  work  on  Torts,  declares  that  the 
recorder  may  be  responsible  for  recording 
papers  not  entitled  to  record,  provided  the 
record,  when  made,  may  cause  legal  injury, 
and  provided,  further,  that  he  is  aware  that 
the  record  is  unauthorized.  As  we  have 
seen,  our  statute  makes  it  the  duty  of  the 
clerk,  when  a  mortgage  has  been  paid  off, 
and  the  original  is  presented,  with  an  order 
of  cancellation,  to  enter  the  fact  of  cancella- 
tion on  the  record  of  the  mortgage.  While 
agreeing  entirely  with  the  principle  ruled  in 
the  Appleby  Case,  supra,  it  must  be  recog- 
nised that  the  fact  of  the  presentation  of 


the  original  mortgage  at  the  time  that  the 
entry  of  cancellation  is  made  is  important, 
in  determining  whether  the  officer  was  neg- 
ligent in  entering  the  cancellation.  The 
mortgagee,  whose  rights  would  ordinarily 
be  alone  affected  by  a  false  entry  of  can- 
cellation, was  entitled  to  the  possession  of 
the  mortgage.  Presumably,  he  would  not 
deliver  it  to  the  mortgagor  without  payment 
of  the  debt  which  it  was  made  to  secure; 
and  so  much  weight  is  attached  to  such  a 
possession  that  in  the  case  of  Heyder  v. 
Association,  42  N.  J.  Eq.  403,  8  AU.  310,  it 
was  ruled  that  if  a  mortgagee  permits  the 
mortgagor  to  retain  the  mortgage,  and  the 
latter  fraudulently  cancels  it  of  record,  the 
mortgagee  cannot  enforce  it  as  against  a 
subsequent  bona  fide  grantee,  and  this  rul- 
ing was  made  on  a  comparison  of  the  equi- 
ties between  the  bona  fide  purchaser  with- 
out notice  and  the  mortgagee  who  negligent- 
ly permitted  the  mortgagor  to  have  posses- 
sion of  the  mortgage.  While  construing  the 
law  which  imposes  official  duties  upon  the 
clerk  to  hold  him  and  the  sureties  on  his  offi- 
cial bond  to  a  rigid  accountability  for  any 
act  of  negligence  in  t^e  record  of  instru- 
ments by  which  the  rights  of  third  parties 
are  infringed,  and  while  we  think  these 
duties  must  be  exercised  with  care  and  dili- 
gence, we  know  of  no  rule  which  imposes 
on  a  clerk  liability  for  the  record  of  an  in- 
strument which  is  apparently  genuine,  and 
accompanied  with  evidence  of  a  high  char- 
acter that  it  was  proper  that  such  record 
should  be  made.  There  are  but  few  cases 
which  adjudicate  the  direct  question  in  is- 
sue, and  these  rule  that  the  clerk,  under 
such  circumstances,  is  not  .liable.  In  the 
case  of  Sacerdotte  v^  Duralde,  1  La.  482,  it 
was  ruled  that  a  recorder  of  mortgages  had 
no  discretion  to  exercise  as  to  the  validity 
or  effect  of  the  acts  recorded.  In  the  case 
of  Ramsey  v.  Riley,  13  Ohio,  157,  it  was 
distinctly  ruled  that,  to  maintain  a  suit 
against  a  recorder  for  recording  a  forged 
receipt  for  money  due  on  a  mortgage,  it 
must  be  shown  that  the  recorder  knew  the 
character  of  the  Instrument  and  with  cor- 
rupt intent  entered  it  upon  the  record. 
While,  under  our  statute,  we  may  not  go 
to  this  extent,  we  are  yet  clear  that  a  negli- 
gent discharge  of  his  duties  on  the  part  of 
the  clerk  is  not  shown  by  the  mere  fact  that 
he  entered  a  cancellation  which,  as  it  sub- 
sequently transpired,  was  a  forgery.  To 
maintain  the  petition  presented  In  this  case, 
it  would  be  necessary  to  so  rule.  Taking, 
therefore,  all  the  allegations  in  the  petition, 
as  we  have  construed  It,  to  be  true,  notwith- 
standing the  fact  that  the  plaintiff  suffered 
loss  by  the  entry,  we  are  of  the  opinion 
that  the  clerk  is  not  responsible  on  his  offi- 
cial bond  for  such  loss,  because  the  circum- 
stances under  which  the  entry  was  recorded 
do  not  show  an  improper  or  negligent  dis- 
charge of  duty.  Judgment  affirmed.  All 
the  Justices  concurring. 
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OITY  COUNCIL  OF  AUGUSTA  t.  OWENS. 
(Sapreme  Goart  of  Georgia.    July  14,  1900.) 

INJURY  TO  BMPLOYl^PL.BADIN&'VICB  PRIN- 
CIPAL —  NBQUGENCB  —  FELLOW  SBRVANT- 
DANOBROUS  PRBMISBS—POWBRS  OF  CITY— 
DAMAGES—INSTRUCTIONS. 

1.  The  petition  in  this  case  sets  forth  a  good 
cause  of  action,  and  therefore  the  court  did 
not  err  in  oyerruling  the  general  demurrer 
thereto. 

2.  There  was  no  merit  in  the  special  demur^ 
rer  based  upon  the  ground  that  the  petition 
did  not  allege  where  the  quarry  was  located. 
It  was  sufficient  in  this  respect,  because  it  in- 
formed the  defendant  of  the  time  of  the  in- 
jury that  occurred  at  this  quarry,  the  name  of 
defendant's  superintendent  of  the  work  there, 
gave  a  general  description  of  the  quarry,  and 
set  forth  such  facts  and  circumstances  as 
would  leaye  no  room  for  uncertainty  or  doubt 
in  the  mind  of  Uie  owner,  who  was  the  de- 
fendant, as  to  what  quarry  was  referred  to  in 
the  petition. 

3.  Where  a  municipal  corporation  is  engaged 
in  operating  a  rock  quarry  which  it  owns,  a 
person  placed  there  by  its  authority  as  general 
superintendent  of  the  work,  with  power  to  di- 
rect the  movements  of  its  laborers,  not  joining 
with  them  in  the  labor,  and  being  as  to  this 
business  the  city*s  sole  and  only  representative, 
is  the  vice  principal,  and  not  the  fellow  servant 
of  the  workmen  under  his  charge;  and  this 
is  so  whether  it  was  within  the  scope  of  his 
authority  to  engage  the  workmen  or  not. 

4.  Though  the  immediate  cause  of  a  physical 
injury  to  an  employ^  may  be  the  negligent  act 
of  a  fellow  servant,  the  master  is  liable,  if  the 
fellow  servant  did  this  act  under  and  in  obedi- 
ence to  an  order  given  by  a  vice  principal  of 
the  employer,  if  the  giving  of  the  order  was 
itself  an  act  of  negligence  as  to  the  defendant. 

5.  There  was  no  error  in  the  court  charging 
the  jury:  **It  was  the  duty  of  the  defendant 
to  furnish  a  reasonably  safe  place  for  this  man 
to  work.  It  was  the  right  of  the  plaintiff  to 
assume  that  the  place  was  safe  when  he  was 
directed  to  go  to  it."  In  the  light  of  the  plead- 
ings, testimony,  and  the  entire  charge  of  the 
court,  the  language  quoted,  which  is,  abstract- 
ly considered,  a  correct  statement  of  a  general 
rule  of  law,  was  not  calculated  to  mislead  the 
jury. 

6.  A  request  to  charge  on  a  defense  not  set 
up  by  the  answer,  either  by  affirmative  state- 
ment, or  by  denial  of  any  of  the  allegations  in 
plaintifTs  petition,  was  properly  refused. 
There  being  an  agreed  statement  of  facts  "that 
the  tract  of  land  on  which  this  accident  hap- 
pened formerly  belonged  to  the  Augusta  Canal 
Company;  that  the  right  to  quarry  was  convey- 
ed to  the  city  council  of  Augusta,  under  the 
provisions  of  the  act  of  1849.  and  that  the 
dty  council  of  Augusta  has  police  jurisdiction 
over  the  tract;  ♦  ♦  ♦  that  this  tract  comes 
within  the  provisions  of  the  act,"— it  was  not 
ultra  vires  to  operate  the  quarry  for  the  pur- 
pose of  obtainine  material  to  repair  the  streets 
or  a  canal  which  the  defendant  had  authority 
to  own  and  operate. 

7.  The  testimony  in  the  present  case  show- 
ing that  the  operation  by  defendant  of  the 
quarry  in  question  was  a  ministerial  act  on 
its  part,  and  there  being  no  evidence  to  indi- 
cate that  the  work  in  which  the  city  was  en- 
gaged was  governmental  in  its  nature,  the 
court  did  not  err  in  refusing  a  request  of  de- 
fendant's counsel  to  charge  the  jury  on  this 
subject. 

8.  A  person  whose  capacity  to  labor  has  been 
permanently  diminished  by  physical  injury 
wrongfully  inflicted  upon  him  by  another  can  re- 
cover damages  therefor,  notwithstanding  there 
may  have  been  no  proof  as  to  what  such  per- 
son's earnings  were  before  or  after  the  Injury. 
Hence  there  was  no  error,  in  the  light  of  the 


pleadings  and  the  evidence  in  this  case,  for  th<* 
court  to  charge  the  jury  on  the  subject  of  th*» 
right  of  plaintiff  to  recover  for  his  decreas4?ii 
capacity  to  worlc,  if  the  jury  found  from  the 
evidence  that  the  injury  received  was  perma- 
nent. 

9.  There  being  nothing  either  in  the  pleadings 
or  the  evidence  which  gave  the  jury  a  right  to 
find  any  damages  growing  out  of  the  diminished 
earnings  of  plamtiff  for  his  labor  resulting  from 
the  alleged  injury,  it  was  error  for  the  court 
to  charge  the  jury  to  inquire  whether  there 
would  have  been  any  increase  in  plaintiff's  earn- 
ing capacity  if  this  injury  had  not  occurred, 
and  to  say  how  much  that  was  affected  by  the 
injury,  and  then  allow  what  they  believed 
would  compensate  him  for  that  loss. 

10.  The  above  covers  all  the  questions  of  im- 
portance made  by  the  present  record.  While 
there  are  several  other  grounds  in  the  motion 
f(Hr  a  new  trial  relating  to  requests  to  charge, 
after  comparing  them  with  the  entire  charge  of 
the  court  actually  given,  they  are  not  of  suffi- 
cient merit  to  require  notice.  The  charge,  as 
a  whole,  except  as  specified  In  the  ninth  head- 
note  above,  waa  full  and  fair,  and  covered  all 
the  material  issues  between  the  parties.     The 

i'udgmeut  denying  a  new  trial  is  reversed  only 
because  of  the  error  therein  indicated. 
(Syllabus  by  the  Oourt.) 

Error  from  city  court  of  Richmond  county; 
W.  F.  Eve,  Judge. 

Action  by  Benjamin  Owens  against  the  city 
council  of  Augusta.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

Wm.  H.  Barrett,  for  plaintiff  In  error.  J. 
R.  Lamar  and  B.  B.  Baxter,  for  defendant  in 
error. 

LEWIS,  J.  Benjamin  Owens  instituted  in 
the  city  court  of  Richmond  county  an  action 
for  damages  against  the  city  council  of  Au- 
gusta, substantially  maJcing  by  his  petition 
the  following  case:  Defendant  in  May,  1897. 
at  the  time  of  the  injuries  to  plaintiff  herein- 
after mentioned,  owned  and  operated  a  cer- 
tain quarry,  from  which  it  was  engaged  in 
obtaining  rock  to  be  used  by  it  in  making  im- 
provements on  its  streets,  in  keeping  the 
same  in  proper  repair,  and  for  other  like  cor- 
porate purposes,  within  the  scope  of  its  duty 
and  autiiority.  It  had  in  its  employ  a  large 
number  of  laborers,  who  were  engaged  in  get- 
ting out  rock  from  the  quarry  for  defendant's 
use  as  aforesaid.  On  said  date  plaintiff  waa 
engaged  as  one  of  said  laborers  in  d^endant's 
employ.  This  work  at  defendant's  quarry 
was  conducted  under  the  superintendence,  su- 
pervision, and  control  of  one  John  Joy,  who 
directed  the  same;  being  clothed  by  defend- 
ant with  full  power  and  authority,  as  its  rep- 
resentative and  agent,  over  the  actual  con- 
duct of  the  work  at  said  quarry.  His  duties 
were  those  of  supervision,  direction,  and  con- 
trol. Petitioner  and  all  the  laborers  and  em- 
ployes were,  while  engaged  in  said  woric, 
amenable  to  his  orders,— required  to  obey 
them,  and  to  look  to  him,  as  their  superior, 
for  direction  in  said  work.  They  were  thus 
subordinated  to  him,  as  their  superior  or 
principal.  H^  had  authority  to  discharge 
them  for  cause.  This  quarry  at  the  time 
mentioned,  consisted  of  a  large,  level  space 
or  area,  at  the  back  of  which  rose,  almost 
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perpendlcnlarlyt  to  the  height  of  80  or  90  feet 
a  wall  of  rock,  from  which,  by  blasting,  drill* 
Jug,  and  quarrying,  roek  was  obtained  for  de- 
fendant's nse,  and  from  whose  face  the  rock, 
when  loosened,  fell  to  said  area,  whence  it 
was  removed.  On  said  date  plaintiff  went 
to  his  work  as  usual  at  the  quarry,  and  dur- 
ing the  early  portion  of  the  morning  Joy  or- 
dered him,  with  two  other  laborers,  to  go  to 
the  foot  of  said  qnariy,  the  base  of  said  wall 
or  rock,  and  there  drill  a  hole  pointed  out  by 
said  Joy,  in  order  that  a  blast  might  be  placed 
therein,  which  work  was  in  the  usual  line  of 
plaintiff's  employment  at  the  quarry;  his 
duty  bebg,  in  connection  with  drilling  said 
hole,  to  drive  the  drill  with  a  hammer.  One 
of  the  other  two  laborers  held  the  driU,  while 
the  third  was  engaged  with  plaintiff  in  driv- 
ing the  same.  While  being  thus  occupied  for 
a  short  time,  and  when  in  the  act  of  striking 
the  drill,  a  piece  of  rock,  falling  from  above, 
struck  him  upon  the  head,  inflicting  injuries 
hereinafter  set  out  At  the  time  the  order 
was  given  him  by  Joy,  the  said  Joy,  without 
warning  to  petitioner,  negligently  ordered 
two  other  laborers  to*  go  to  a  point  on  the 
face  of  the  quarry  wall  almost  directly  over 
the  spot  where  plaintiff  was  at  work  when 
struck,  and  about  75  feet  above  him,  and 
there  to  quarry  out  some  rock  which  had  been 
loosened  by  a  blast.  One  of  said  laborers,  in 
obedience  to  said  orders,  after  reaching  the 
place  designated  by  Joy,  in  ignorance  of  peti- 
tioner's position,  in  the  usual  and  ordinary 
method,  did,  with  a  crowbar,  loosen  and 
move,  without  negligence,  from  its  place,  a 
large  piece  of  rock;  and  the  same  rolled  down 
the  face  of  said  wall,  and  in  its  course  broke 
in  pieces,  one  of  which  struck  plaintiff  on  the 
head^  It  was  charged:  That  the  act  of  said 
Joy  in  sending  laborers  to  quarry  out  rock 
almost  above  plaintiff's  head  was  gross  neg- 
ligence, was  in  reddess  disregard  of  the  safe- 
ty of  plaintiff  and  those  working  with  him, 
and  was  a  violation  of  the  duty  which  Joy 
owed  plaintiff.  That  this  improper  and  negli- 
g^it  conduct  of  Joy  rendered  plaintiff's  posi- 
tion excessively  and  unusuaUy  perilous,  and 
perilous  in  a  manner  and  to  an  extent  which 
plaintiff  could  not  possibly  have  anticipated 
or  foreseen,  and  that  this  conduct  was  the 
cause  of  plaintiff  being  struck  by  the  rock 
and  Injured.  Plaintiff  did  not  know  or  sus- 
pect, nor  could  he  by  proper  diligence  have 
known  or  suspected,  that  said  laborers  were 
quarrying  above  him.  That  he  was  thereby 
subjected  by  defendant,  acting  through  Joy, 
to  a  risk  not  reasonably  incident  to  his  em- 
ployment, and  when  he  was  hurt  he  was  ex- 
ercising all  due  care  and  diligence.  The  blow 
rendered  him  unconscious,  and  he  remained 
so  for  some  time.  Was  carried  to  a  hospital, 
where  he  remained  for  several  weeks  under 
the  care  of  a  competent  physician.  That  his 
skull  was  crushed  in  by  the  blow.  That  a 
portion  of  same  had  to  be  removed,  and  that 
his  brain  is  now  protected  at  that  point  only 
by  his  scalp.  As  a  result  thereof,  he  Is  con- 
stantly exposed  to  danger  of  serious .  injury. 


and  even  death.  That  he  Is  thereby  caused 
great  and  constant  distress  and  apprehension 
of  mind.  That  said  condition  will  be'  per- 
manent That  he  suffered  great  pain  after 
the  injury,  has  continued  to  suffer  ever  since, 
and  will  continue  to  suffer  such  pain  as  long 
as  he  lives.  His  capacity  to  labor  and  earn 
money  has  been  greatly  and  permanently  dl- 
minified,  and  this  condition  of  impaired  ca- 
pacity will  continue.  He  alleges  his  damages 
to  be  $5,000,  for  which  he  prays  Judgment 

To  this  petition  a  demurrer  was  filed— First 
on  the  ground  that  there  is  no  cause  of  ac- 
tion set  forth  in  the  petition;  and,  second, 
because  there  is  no  allegation  in  the  petition 
showing  where  the  quarry  at  which  the  acci- 
dent occurred  is  located.  This  demurrer  was 
overruled,  to  which  Judgment  exceptions 
pendente  lite  were  filed,  and  error  assigned 
thereon  in  the  main  bill  of  exceptions.  The 
defendant  at  the  same  time  answered,  and 
in  its  answer  admitted  the  truth  of  the  allega- 
tions as  to  owning  and  operating  a  quarry, 
from  which  it  was  engaged  in  obtaining  rock 
for  the  purposes  mentioned  in  the  petition, 
but  it  does  not  admit  that  such  work  was 
within  the  scope  of  its  duty  and  authority. 
It  admitted  that  Joy  was  in  charge,  directing 
the  work  at  the  quarry;  that  petitioner  and 
all  the  laborers  and  employes  were,  while  en- 
gaged in  said  work,  amenable  to  his  orders; 
and  that  in  so  far  as  these  facts  warrant  the 
conclusion,  said  employ^  were  subordinate  to 
Joy,— but  denies  that  Joy  had  authority  to 
discharge  said  laborers.  It  admits  the  truth 
of  the  allegations  in  the  petition  which  state 
that  Joy  ordered  two  laborers  to  go  to  a  point 
on  the  face  of  the  quarry  wall  to  loosen  and 
throw  down  rock,  and  that  one  of  the  rocks 
thus  thrown  down  broke  into  pieces,  and  one 
of  the  pieces  struck  plaintiff  in  the  head.  It 
neither  admits  nor  denies,  for  lack  of  knowl- 
edge, that  one  of  the  laborers,  in  ignorance  of 
petitioner's  position,  in  the  usual  and  ordinary 
method,  did,  with  a  crowbar,  loosen  and 
move,  without  negligence,  from  its  place,  a 
large  piece  of  rock,  but  denies  that  the  order 
was  given  said  laborers  without  warning  to 
petitioner  or  given  negligently,  and  denies 
that  the  spot  where  said  laborers  were  direct- 
ed to  go  was  almost  directiy  over  the  spot 
where  plaintiff  was  at  work  when  struck. 
It  admits  that  plaintiff  was  struck  in  the  head 
with  a  rock.  The  answer  further  avera  that 
while  it  is  true  that  a  plane  running  along 
the  face  of  the  wall  of  said  quarry  would  be 
almost  perpendicular  to  the  surface  of  the 
area  in  front  thereof,  the  quarrying  has  been 
so  constructed  as  to  leave  along  the  face  of 
the  wall  thereof  wide  ledges,  running  at  an 
angle  from  near  the  top  to  the  bottom  thereof, 
somewhat  as  roads  are  built  along  the  face  of 
precipices;  that  these  ledges  were  so  con- 
structed as  to  be  used  as  slides  or  ways  for 
rock  quarried  from  the  face  of  the  quarry, 
and  rolling  along  them  to  the  bottom;  that 
such  ledges  have  been  used  for  a  long  time 
for  such  purpose,  and  are  still  so  used;  that 
such  use  was  safe  and  proper,  was  known  to 
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petitioner,  was  a  regular  Incident  to  tbe  work 
in  which  petitioner  was  engaged,  and  did  not 
render  the  position  of  plaintiff  unusually  per- 
ilous. The  answer  further  alleges:  That  on 
the  day  previous  to  the  injury,  and  on  the 
morning  of  the  same  day  as  the  Injury,  rock 
had  been  loosened  and  thrown  down  from  the 
same  place  whence  the  rock,  a  piece  of  which 
struck  petitioner,  was  thrown,  and  petitioner 
and  the  other  laborers  were  working  in  ap- 
proximately the  same  place  on  the  surface  of 
the  area  below  the  wall  as  where  petitioner 
was  standing  when  injured.  That  such  rela- 
tive position  of  those  working  below  and 
those  quarrying  above  was  usual,  was  known 
to  petitioner,  and  was  a  regular  incident  of 
the  work,  and  that  the  rock  thus  loosened  or 
quarried  from  above  had  been  descending 
along  the  ledge  provided  therefor,  without 
any  unusual  danger  or  premonition  thereof. 
The  point  from  which  the  rock  was  being 
loosened  was  in  full  view  of  petitioner,  and 
he  did  see,  or  could  have  easily,  by  the  use 
of  the  slightest  diligence,  seen,  the  men  work- 
ing there.  Petitioner  knew  the  place  whence 
the  rock  was  being  loosened,  knew  that  the 
laborers  had  been  sent  there  to  do  this  work 
by  throwing  down  rock,  and  knew  as  fully 
and  as  well  as  defendant  or  any  of  its  agents 
the  danger  incident  to  his  position.  The  in- 
Jury  to  plaintiff  was  caused  by  an  unforeseen 
accident,  without  fault  or  negligence  on  the 
part  of  the  defendant,  and  this  defendant 
should  not  be  held  liable  therefor. 

It  Is  unnecessary  to  give  In  this  report  a 
synopsis  of  the  evidence.  Suffice  it  to  say 
that  the  plaintiff  by  his  testimony  substan- 
tially made  out  the  case  alleged  in  his  peti- 
tion, and  the  defendant  introduced  testimony 
tending  to  establish  the  main  elements  of  its 
defense.  The  Jury  returned  a  verdict  for  the 
plaintiff  for  $2,000,  whereupon  the  defendant 
moved  for  a  new  trial,  which  was  overruled* 
and  upon  this  Judgment  error  is  assigned  in 
the  bin  of  exceptions. 

1.  We  have  no  hesitancy  in  saying  that  this 
petition  set  forth  a  good  cause  of  action,  and 
that  the  court  did  not  err  in  overruling  the 
general  demurrer  thereto.  The  main  charge 
of  negligence  which  seems  to  be  relied  upon 
by  the  plaintiff  in  his  pleadings  is  the  conduct 
of  defendant's  superintendent  of  this  work  at 
the  quarry  in  sending  plaintiff  to  the  particu- 
lar place  where  he  was  hurt,  and  at  the  same 
time,  without  warning  to  him,  sending  labor- 
ers to  a  point  almost  directly  over  his  head, 
some  75  feet  above  him,  for  the  purpose  of 
taking  out  rock  that  had  been  blasted,  and 
tumbling  the  same  down  to  the  place  below 
where  plaintiff  was  stationed.  One  of  the 
rocks  thus  loosened,  and  intended  to  be 
thrown  down,  doubtless,  upon  the  ledge, 
broke;  and  one  of  the  pieces  struck  plaintiff 
on  the  head,  causing  the  injury.  As  to  wheth- 
er this  was  negligence,  and  shown  to  be  neg- 
ligence by  the  testimony  to  the  satisfaction 
of  the  Jury,  is  a  question  peculiarly  for  them 
to  determine;  and  the  court  would  have  err- 
ed if  It  had  sustained  the  demurrer  upon  the 


theory  that  the  petition  set  forth  no  canae  of 
action. 

2.  Nor  do  we  think  there  is  any  merit  fn  th» 
special  demurrer  made  in  this  case  on  the 
ground  that  the  petition  did  not  allege  where 
the  quarry  was  located.  The  petition  doea 
give  a  description  of  the  quarry.  It  alleges 
that  it  was  owned  by  the  defendant  (that  is, 
the  city  of  Augusta);  that  petitioner  was  In 
its  employment,  at  work  at  the  quarry.  It 
further  gives  the  name  of  the  superintendent 
employed  by  the  defendant  to  take  charge  ot 
the  work  at  the  quarry,  which  was  not  denied. 
It  describes  the  grounds,  and  wall  of  rock, 
and  tbe  character  of  the  work  engaged  in  at 
the  quarry.  It  does  seem  that  the  owner  of 
such  an  immense  industry  and  enterprise  as 
this  would  readily  have  known  what  particu- 
lar quarry,  even  if  it  had  more  than  one^  the 
plaintiff  was  alluding  to  in  his  petition.  In 
fact,  the  answer  filed  at  the  time  of  the  de- 
murrer shows  upon  its  face  that  It  knew  ex- 
actly what  quarry  was  referred  to  in  the  pe- 
tition; and,  even  if  there  was  any  error  In 
overruling  this  special  ground  of  demurrer, 
it  certainly  worked  no  harm  whatever  to  the 
defendant.  In  6  Enc.  Pi.  &  Prac.  p.  368,  this 
principle  is  announced,  and  the  author  cites  a 
number  of  authorities  to  sustain  the  text  It 
is  there  said:  "Although  a  demurrer  may 
have  been  improperly  overruled,  yet,  if  the 
demurrant  was  not  harmed  by  such  ruling. 
Judgment  wiU  not  be  reversed  on  account  of 
the  harmless  error."  Besides  this,  the  princi- 
ple that,  in  pleading,  less  particularity  is  re- 
quired when  the  facts  lie  as  much  within 
the  knowledge  of  the  adverse  party  as  In  the 
party  pleading,  is  so  well  established,  and 
sustained  by  such  abundant  authority,  that 
we  think  it  useless  to  discuss  or  cite  authority 
on  the  subject 

3.  In  the  third  ground  of  the  motion  for  a 
new  trial,  exception  Is  taken  to  the  following 
charge  of  the  court:  "I  charge  you  that  If  Joy 
was  a  foreman  or  boss  of  the  city  quarry 
where  plaintiff  was  injured,  in  the  sense  that 
he  had  full  control  of  the  operations  at  the 
quarry,  and  full  authority  to  give  orders,  and 
to  direct  and  control,  as  superior,  the  move- 
ments and  actions  of  the  employes  of  the  city 
working  in  the  quarry;  and  if  they  were  sub- 
ject to  his  orders  and  directions  therein;  and 
if  he  took  no  part  in  the  actual  work  at  the 
quarry  himself,  but  merely  directed  and  su- 
perintended it;  and  if  he  had  authority  to 
suspend  employ^  or  discharge  them,  subject 
to  the  final  action  of  a  higher  city  official 
as  to  such  discharge,— ^en  Joy  was  not  a  fel- 
low servant  of  plaintiff,  but  was  the  vice  prin- 
cipal of  defendant"  The  objection  to  this 
was  that  it  took  from  the  consideration  of  the 
Jury  the  determination  of  the  fact  as  to 
whether  or  not  Joy  was  a  fellow  servant  with 
the  plaintiff,  and  shut  out  from  consideration 
the  fact  that  the  city  retained  the  general  au- 
pervision  of  the  quarry.  We  think,  in  the 
light  of  the  pleadings  and  the  testimony,  the 
charge  of  the  court  complained  of  was  en- 
tirely correct    It  appears  from  the  allega- 
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tioDS  and  the  proof  tbat  a  municipal  corpora- 
tion, the  defendant  in  this  case,  was  engaged 
in  the  business  of  operating  a  quarry.  Joy 
was  placed  there  by  tne  defendant  as  a  gen- 
eral superintendent  of  the  work,  with  author- 
ity to  direct  the  movements  of  the  laborers,— 
not  Joining  with  them  in  the  labor,— and,  as 
to  this  particular  business,  was  the  city's 
sole  and  only  representative.  It  necessarily 
follows  from  the  facts  alleged  and  proved 
ttiat  the  relation  he  sustained  to  the  plaintiff 
was  that  of  a  vice  principal,  and  not  a  fellow 
servant.  If  his  duties,  and  the  power  with 
which  he  was  clothed,  did  not  constitute  him 
a  vice  principal,  then  it  would  be  an  exceed- 
ingly difficult  matter  to  conceive  of  how  any 
municipality  or  other  corporation  could  be  held 
responsible  for  the  acts  and  conduct  of  any 
agent  employed  to  superintend  and  control  its 
subemploy^s.  It  is  complained  that  this 
charge  excluded  from  the  consideration  of  the 
Jury  that  the  city  retained  the  general  super- 
vision of  the  quarry.  In  one  sense,  that  is 
true;  but  not  more  so  in  this  case  than  corpo- 
rations have  occupied  in  many  other  cases  in 
which,  under  repeated  adjudications  of  this 
court,  they  have  been  held  responsible  for  the 
negligent  acts  of  subbosses  towards  employes 
under  their  immediate  control.  This  record 
fails  to  show  that  any  other  official,  agent,  or 
employe  of  the  city  than  Joy  had  anything 
whatever  to  do  with  superintending  the  con- 
duct of  the  work,  and  directing  the  laborers 
engaged  therein.  In  Bain  v.  Machine  Works, 
75  Ga.  719  (Syl..  point  2),  it  was  decided: 
^'Although  two  persons  were  employed  by  the 
same  master,  yet  where  one  of  them  was  em- 
ployed as  a  blaster  for  the  purpose  of  remov- 
ing certain  rocks  on  the  master's  property, 
and  alone  had  charge  of  the  work  of  blasting, 
and  the  other  had  nothing  to  do  with  it,  but 
was  employed  as  a  wood  workman  in  the 
foundry  of  the  master,  they  were  not  fellow 
servants,  in  the  legal  sense  of  the  term;  and 
a  charge  based  on  that  assumption  was  er- 
roneous, though  it  may  have  been  a  correct 
abstract  statement"  In  Blackman  v.  Electric 
Co.,  102  Ga.  64,  29  S.  E.  120,  it  was  decided: 
''While  the  person  occupying  the  inferior  po- 
sition is,  in  a  broad  and  general  sense,  a  co- 
employ6,  he  is  not  a  fellow  servant  with  the 
person  in  authority  over  him,  in  the  sense  he 
could  not  recover  for  injuries  sustained  by 
him  in  consequence  of  the  negligence  of  such 
person."  See  the  opinion  of  Justice  Atkinson, 
on  page  68,  102  Ga.,  and  page  122,  29  S.  E., 
and  following,  and  it  will  clearly  appear  from 
those  facts  that  the  person  there  who  was 
regarded  in  the  capacity  of  a  vice  principal 
did  not  occupy  any  more  authoritative  rela- 
tion—even if  as  much— to  the  employ^  than 
did  Joy  in  this  case  to  the  plaintiff.  See,  also. 
Cooper  V.  Mullins,  80  Ga.  146;  Augusta  Fac- 
tory V.  Barnes,  72  Ga.  227,  228;  Krogg  v. 
Railroad  Co.,  77  Ga.  214;  Cheeney  v.  Steam- 
ship Co.,  92  Ga.  726,  19  S.  E.  83;  Ellington  v. 
Lumber  Co.,  93  Ga.  57,  19  S.  E.  21,  and  au- 
thorities cited.  The  above  disposes  of  the 
questions  raised  by  the  thirteenth,  fourteenth, 
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and  fifteenth  grounds  of  the  motion  for  a  new 
trial,  in  which  error  is  assigned  upon  the  re- 
fusal of  the  Judge  to  give  to  the  Jury  certain 
requests  of  counsel  for  the  defendant  The 
thirteenth  ground  complains  of  error  In  refus- 
ing a  request  to  charge  the  Jury  as  follows: 
"If  you  believe  that  Joy  had  not  power  to  em- 
ploy or  discharge,  but  that  his  duties  were 
only  to  direct  and  act  as  a  foreman  and  boss, 
directing  the  men  where  to  work,  and  en- 
gaged in  a  common  pursuit  with  Owens,  you 
will  be  authorized  to  find  that  Joy  and  Owens 
were  fellow  servants.  And  if  you  so  find  that 
they  were  fellow  servants,  and  even  should 
believe  that  Joy  was  negligent  and  that  his 
negligence  caused  the  -  injury  to  Owens, 
Owens  could  not  recover."  The  court  gave 
that  hi  charge,  with  this  qualification:  "I 
give  you  that  in  charge,  gentlemen,  with  this 
qualification:  That  if  you  find  that  Joy  was 
not  in  control  and  had  authority,  but  was  sim- 
ply a  foreman  with  control  of  the  work  as- 
signed them,  and  was  engaged  along  with  the 
others  in  the  actual  work,  then  he  would  not 
be  a  vice  principal,  but  only  a  fellow  serv- 
ant and  negligence  on  his  part  would  not 
render  the  city  liable."  We  question  very 
much  whether  the  charge  of  the  court  even 
with  that  qualification,  was  correct  under  the 
testimony  in  this  record;  for  there  was  no 
evidence  that  Joy  was  engaged  in  the  same 
sort  of  service  with  this  plaintiff.  On  the 
contrary,  the  plaintiff  was  a  common  laborer, 
whose  business  it  was  to  handle  tools,  en- 
gage in  manual  labor,  and  work  upon  the 
rock.  Joy  was  not  engaged  in  any  such  serv- 
ice. He  was  simply  the  superintendent  and 
supervisor  of  the  work  that  was  carried  on 
by  the  laborers  in  the  quarry.  We  are  in- 
clined to  think  that  the  testimony  did  not  au- 
thorize the  charge  that  was  given,  and,  if 
there  was  any  error  in  it  it  was  against  the 
plaintiff,  instead  of  the  defendant,  W«  do 
not,  however,  decide  this,  as  no  exception 
thereto  was  filed  by  the  plaintiff. 

4.  In  the  fourth  ground  of  the  motion  for  a 
new  trial  it  is  alleged  that  the  court  erred 
in  giving  the  following  charge  to  the  Jury: 
"The  employer  is  liable  for  injuries  resulting 
from  the  unsafe  condition  of  a  working  place, 
even  though  brought  about  by  the  negligence 
of  a  fellow  servant  or  fellow  servants  of  the 
employ^,  if  such  fellow  servant  acted  under 
the  orders  of  the  employer,  and  such  orders 
were  negligent  on  the  part  of  the  employer  as 
to  the  injured  party,  provided  the  injured  em- 
ploy6  was  not  guilty  of  negligence  in  going 
into  the  dangerous  phice."  The  objection  to 
this  was  that  it  prevented  the  Jury  from  ar- 
riving at  a  conclusion  warranted  by  the  evi- 
dence,—that  the  proximate  cause  of  the  in- 
Jury  to  plaintiff  was  the  negligence  of  his  fel 
low  servant  EUiott  From  a  careful  review 
of  the  evidence,  we  are  not  prepared  to  say 
that  there  was  sufficient  testimony  to  charge 
Elliott  with  any  negligence.  We  do  not  de- 
cide that  question,  however,  but  assuming 
that  he  was  negligent  we  think  the  charge 
was  sound  law;  for  the  evidence  shows  that 
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he  was  simply  carrying  out  the  Instructioiii 
of  Joy,  for  whoBe  negligence  the  defendant 
was  liable.  In  Railroad  Co.  v.  Phelps,  19  8. 
E.  652,  the  supreme  court  of  Virginia  decided: 
"If  an  Injury  be  caused  by  the  concurring  neg- 
ligence of  a  fellow  servant  and  a  superior 
who  is  not  a  fellow  servant,  the  master  is  lia- 
ble." In  Augusta  Factory  t.  Barnes,  72  Ga. 
227,  228,  this  doctrine  is  announced  In  the 
opinion  of  Justice  Hall,  which  principle  is 
embodied  in  the  seventh  headnote,  on  page 
218.  Referring  to  the  case  of  Railroad  Go.  v. 
De  bray,  71  Ga.  406,  the  court  says:  •'We 
carefully  examined  our  previous  decisions,  to- 
gether with  the  authorities  in  the  text  writ- 
ers, and  the  cases  from  the  English  courts 
and  the  courts  of  this  country,  and  came  to 
the  conclusion  that,  where  the  plaintiff  used 
all  ordinary  care  and  diligence  to  avoid  the 
injury  occasioned  by  the  negligence  of  the 
prlncipars  other  servants,  with  whom  he  was 
disconnected  at  the  time,  and  where  he  was 
acting  in  obedience  to  the  orders  of  another 
servant  over  him,  and  whose  orders  he  v?as 
bound  to  obey,  that  he  had  a  right  to  reeover 
for  the  injury  inflicted  under  such  circumstan- 
ces." See,  also,  Gheeney  v.  Steamship  Co.,  92 
Ga.  726,  19  S.  E.  83.  This  disposes  of  the 
sixth,  seventeenth,  eighteenth,  nineteenth, 
and  twenty-third  grounds  of  the  motion  for  a 
new  trial.  Considering  the  requests  to  charge 
in  the  last  grounds  named  in  the  light  of  the 
entire  charge,  there  was  no  error  in  refusing 
them. 

5.  In  the  fifth  ground  of  the  motion,  com- 
plaint is  made  that  the  court  erred  in  char- 
ging the  jury  as  follows:  "It  was  the  duty 
of  the  defendant  to  furnish  a  reasonably  safe 
place  for  this  man  to  work.  It  was  the  right 
of  the  plalntifT  to  assume  that  the  place  was 
safe  when  he  was  directed  to  go  to  It."  The 
objection  to  this  charge  was  that  the  over- 
whelming weight  of  evidence  was  to  the  ef- 
fect that  practically  every  place  in  the  quarry 
was  dangerous,  and  that  any  one  working 
there  was  liable  to  be  Injured,  and  it  was 
claimed  that  this  charge  was  without  evi- 
dence to  support  it  As  an  abstract  proposi- 
tion of  law,  the  charge  was  correct,  and  we 
do  not  think  that  in  the  present  case  i^  was 
calculated  to  mislead  the  jury.  There  Is  evi- 
dence in  the  record  of  the  dangers  that  nec- 
essarily attend  the  working  of  a  quarry,  ordi- 
nary and  usual  in  their  nature,  and  the  jury 
doubtless  clearly  understood  by  the  charge 
with  reference  to  a  reasonably  safe  place  for 
a  man  to  work  that  It  meant  such  a  place 
under  the  circumstances  and  conditions  at- 
tending the  operation  of  that  business.  There 
/s  testimony  in  behalf  of  plaintiff  tending  to 
establish  the  fact  that  when  injured  he  was 
not  in  a  safe  place.  He  testified  that  on  the 
day  before,  when  engaged  at  work  there, 
and  when  the  work  of  removing  rock  above 
them  began,  plaintiff  and  others  were  ordered 
away  from  that  place  on  account  of  this  dan- 
ger, and  that  he  knew  nothing  about  what 
waa  going  on  above  him  when  he  was  hurt; 
and  we  fail  to  find  any  evidence  that  Elliott 


knew  he  was  beneath  him.  We  think,  there- 
fore, that  this  charge  was  warranted  by  the 
evidence. 

6.  In  the  ninth,  tenth,  and  eleventh  grounds 
of  the  motion,  complaint  is  made  of  the  refu- 
sal of  the  court  to  give  certain  written  re- 
quests in  charge,  touching  what  powers  a 
municipal  corporation  can  exercise^  and  any 
powers  exercised  over  and  beyond  those 
granted  the  corporation  are  ultra  Tires;  that 
if  the  jury  believed  the  dty  council  of  Au- 
gusta had  no  authority  from  the  legislatoze, 
express  or  implied,  or  Indispensable  to  the 
objects  of  the  corporation,  to  conduct  the 
quarry  described  in  plaintiff's  petition,  such 
work  would  be  known  in  law  as  **ultra  vires" 
(that  is,  beyond  the  scope  and  powers  of  the 
corporation),  and,  to  create  liability  on  the 
city  in  a  case  of  this  kind,  it  is  necessary 
that  the  act  done  which  is  injurious  to  others 
must  be  within  the  scope  of  the  corporate 
powers  as  prescribed  by  charter  or  positive 
enactment,— in  other  words,  it  must  not  be 
ultra  vires.  We  do  not  think  there  was  any 
error  in  refusing  these  requests.  In  the  first 
place.  In  its  answer  the  defendant  set  up 
nothing,  by  way  of  defense,  charging  that 
the  city  was  in  the  exercise  of  ultra  vires 
powers  in  the  operation  of  this  quarry,  either 
by  afilrmatlve  statement,  or  by  denial  of  any 
of  the  allegations  in  plaintiff's  petition,  ex- 
cept that  in  the  second  paragraph  of  Its  an- 
swer it  simply  states  that  it  does  not  admit 
that  such  work  was  within  the  scope  of  its 
duty  or  authority.  It  nowhere  alleges  that  it 
was  ultra  vires,  and,  even  if  it  did,  it  should 
have  shovtrn  by  its  plea  the  reasons  why  the 
city  was  acting  outside  of  its  authority,  and 
that  therefore  it  was  not  responsible  for  the 
negligence  of  its  agents  in  pursuit  of  this  par- 
ticular business.  Besides,  we  think  this 
question  is  controlled  by  the  agreed  state- 
ment of  facts  in  the  brief  of  evidence,  from 
which  it  appears  that  it  was  agreed  by  the 
parties  that  the  tract  of  land  where  this  acci- 
dent occurred  belonged  to  the  Augusta  Canal 
Company,  and  the  right  to  quarry  the  same 
was  conveyed  to  the  city  council  of  Augusta 
under  the  provisions  of  the  act  of  1849,  and 
the  city  has  police  jurisdiction  over  the  tract 
It  is  admitted  that  this  tract  comes  within 
the  provisions  of  the  act  Undor  the  act  ap- 
proved December  27,  1845  (Acts  1845,  p.  188 
et  seq.).  of  which  the  court  will  take  Judicial 
cognizance,  the  Augusta  Canal  was  incorpo- 
rated by  the  legislature.  By  the  act  approv- 
ed February  7,  1854  (Acts  1853r-54,  p.  252), 
which  amends  the  act  of  1849,  it  is  provided 
"that  the  city  council  of  Augusta  may,  at  any 
time  hereafter,  by  purchase  or  otherwise, 
lawfully  acquire  and  enjoy  all  the  estate, 
privileges  and  franchises  heretofore  granted 
to  the  Augusta  Canal  Company,"  etc  From 
this  it  will  be  seen  that  there  has  been  full 
legislative  sanction  given  to  the  city  council 
of  Augusta  to  own  and  operate  the  quarry  La 
question,  and  therefore  in  its  operation  it  can- 
not be  guilty  of  any  ultra  vires  acts. 

7.  In  the   twelfth   ground  of   the   motion 
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complaint  1b  made  that  the  court  failed  to 
charge  the  jury  as  follows:  **There  are  two 
general  characters  of  duties  imposed  on  cities, 
-one  public  or  governmental  and  the  other 
private  or  coit>orate.  In  the  performance  of 
the  public  or  governmental  duties  the  city  Is 
not  liable  for  the  negligence  of  its  agents,  of- 
ficers, or  employes.  In  the  performance  of 
its  private  or  corporate  duties  It  is  subject  to 
the  same  liability  aa  are  private  corporations. 
If,  therefore,  you  believe  from  the  evidence 
that  the  work  in  which  the  city  was  engaged 
when  petitioner,  Owens,  was  Injured,  was 
governmental  In  Its  nature,  the  city  cannot 
be  held  liable,  whatever  was  the  negligence 
of  its  officers  or  employ^."  We  do  not  think 
the  pleadings  in  this  case  Involve  this  issue, 
and  what  we  have  said  above  on  the  subject 
of  the  exercise  of  ultra  vires  powers  by  the 
defendant  will  apply  to  this  groui^d,  also,  In 
the  motion  for  a  new  trial.  There  was  some 
evidence  that  rock  was  also  being  gathered 
for  the  purpose  of  repairing  the  canal,  as  well 
as  the  streets  of  the  city.  It  is  contended  by 
counsel  for  defendant  that  In  the  construc- 
tion and  maintenance  of  the  canal  the  city 
was  engaged  in  performing  a  governmental 
function,  and  therefore  it  cannot  be  liable  in 
damages  for  any  negligence  whatever  in  con- 
nection therewith;  that  Owens,  in  getting 
out  the  rock,  some  of  which  might  be  for  use 
on  the  canal,  was  at  work  in  Its  maintenance 
and  construction,  and  therefore  cannot  hold 
the  city  liable  for  its  negligence.  This  ques- 
tion Is  settled  in  general  terms  by  our  Politi- 
cal Code  (section  748),  which  declares:  "Mu- 
nicipal corporations  are  not  liable  for  failure 
to  perform,  or  for  errors  In  performing,  their 
legislative  or  Judicial  powers.  For  neglect  to 
perform,  or  for  Improper  or  unskillful  per- 
formance of  their  ministerial  duties,  they  are 
liable."  The  question  then  in  this  case  Is 
whether  or  not,  when  the  city  of  Augusta 
was  engaged  in  operating  this  quarry,  it  was 
exercising  any  legislative  or  Judicial  power, 
or  wheth^  It  was  engaged  In  the  perf  orm- 
.  ance  of  mere  ministerial  duties.  There  can 
be  no  doubt  about  the  proposition  that.  If  the 
powers  it  was  discharging  were  purely  and 
exclusively  of  a. governmental  character,  the 
dty  would  then  occupy  the  position  as  sim- 
ply the  agent  of  the  general  government  to 
do  things  which  devolved  upon  the  general 
government.  There  is  a  vast  difference  in 
ihe  decisions  of  different  courts  upon  the  sub- 
ject of  what  does  or  what  does  not  constitute 
governmental  power;  but,  under  the  evidence 
in  this  case,  we  think  there  can  be  no  ques- 
tion but  that  the  operation  by  the  city  of  the 
quarry  which  it  owns  is  purely  ministerial. 
It  was  held  by  this  court  in  Love  v.  City  of 
Atlanta,  95  Qa.  129,  22  S.  E.  29:  "The  duty 
of  keeping  the  streets  clear  of  putrid  and 
other  substances  offensive  to  the  sense  of 
smell,  and  which  tend  to  Imperil  the  public 
health,  devolves,  under  the  charter  of  the 
city  of  Atlanta,  upon  the  board  of  health  of 
that  dty;  and  the  functions  of  this  depart- 
ment of  the  city  government  being  govern- 


mental, and  not  purely  adminlstratlTe,  In  their 
character.  It  follows  that  if,  in  the  exercise 
of  such  functions,  and  In  the  discharge  of  the 
duties  devolving  upon  this  department  there- 
under, a  private  citizen  is  injured  by  the  neg- 
ligence of  one  of  its  servants  In  and  about  such 
work,  no  right  of  action  arises  against  the 
dty."  That  case  was  evidently  based  upon  the 
Idea  that  the  city,  in  performing  such  duties, 
was  in  the  exercise  of  a  governmental  power 
In  administering  to  the  general  public  health. 
It  was  exercising  a  governmental  function  of 
a  corporation,  and  was  therefore  not  liable. 
In  Fuller  v.  City  of  Atlanta,  66  6a.  80,  It 
was  decided:  "The  power  granted  by  char- 
ter to  a  municipal  corporation  to  raise  or 
alter  the  grades  of  streets  Involves  a  legisla- 
tive act.  After  this  has  taken  place,  the 
mere  construction  of  the  work  is  ministerial." 
We  think  the  decision  in  the  Fuller  Case  con- 
trols the  principle  in  this  case.  Should  thei 
city  decide  when  a  street  should  be  opened, 
dosed,  or  repaired,  or  when  a  sewer  should 
be  built  it  is  clearly  exercistag  legislative  or 
Judidal  functions;  but  when  it  engages  In 
the  work  of  opening,  dosing,  or  repaying  a 
street,  or  building  a  sewer,  and  Is  thus  enga- 
ged In  the  physical  execution  of  the  work,  it 
l8  evidently  in  the  discharge  of  duties  purely 
of  a  ministerial  nature.  If  this  be  true,  then, 
clearly,  where  a  dty  owns  a  quarry,  and  is 
under  obligation  to  keep  its  streets,  canals, 
etc.,  in  repair  from  material  obtained  from 
quarries,  it  has  as  much  right  to  operate  its 
own  quarry  as  it  would  have  to  purchase 
such  material  from  others  engaged  in  the 
business;  and,  while  so  operating,  it  is  in 
the  performance  of  work  purely  of  a  minis- 
terial nature.  It  is  contended  that  the  use 
and  operation  of  the  canal  by  the  dty  were 
for  governmental  purposes;  but,  even  if  there 
were  anything  in  this  contention,  that  can- 
not affect  the  ministerial  work  of  operating 
a  quarry  for  the  purpose  of  supplying  rocks 
for  the  canal  and  streets.  Besides,  the  evi- 
dence fails  to  show  for  what  purpose  this 
canal  was  used,— whether  to  extinguish  fire, 
to  supply  citizens  with  water  for  private  pur- 
poses, or  to  carry  on  manufacturing  indus- 
tries; and  therefore  there  is  nothing  In  the 
record  to  authorize  the  court  to  charge  the  re- 
quest with  reference  to  whether  the  dty  was 
exercising  a  governmental  function  in  the 
operation  of  this  canal.  As  above  stated, 
however,  we  cannot  see  how  the  operation  of 
a  quarry  for  the  purposes  Indicated  by  this 
evidence  can  constitute  that  enterprise  any 
thing  but  the  exercise  of  a  ministerial  func- 
tion. It  has  no  reference  whatever  to  gov- 
ernmental powers  contemplated  by  the  stat- 
ute. There  is  no  question  in  this  case  but 
that  the  city  of  Augusta  was  working  this 
quarry  for  legitimate  purposes,  to  wit,  to  re- 
pair its  streets,  and  to  furnish  material  for 
repairing  its  canaL  Such  work  of  repairs  Is 
certainly  within  the  purposes  and  ends  of  the 
corporation.  Now,  it  is  not  pretended  that 
the  powers  and  duties  of  Joy  were  conferred 
or  defined  by  law,— either  statute  or  common 
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law.  He  was  not  a  public  officer,  bat  his  en- 
tire powers  are  conferred  and  duties  defined 
by  the  city  itself.  It  therefore  necessarily 
follows  that  he  was  a  mere  servant  or  agent 
of  the  city  of  Augusta,  and  it  was  chargeable 
with  the  consequences  of  his  acts  within  the 
scope  of  his  authority.  This  principle  is  rec- 
ognized and  fully  discussed  in  Wood,  Mast  & 
S.  (2d  Ed.)  H  457-460.  A  number  of  authori- 
ties are  therein  cited  to  sustain  the  text  See 
Grimes  r.  Keene,  52  N.  H.  335,  from  which 
the  author  quotes  extensively,  and  which  is 
controlling  upon  this  subject. 

8.  In  the  seventh  ground  of  the  motion,  ex- 
ception is  taken  to  the  following  charge:  "He 
would  also  be  entitled  to  recover  for  his  de- 
creased capacity  to  work,  if  you  find  from 
the  evidence  that  the  injury  received  is  per- 
manent" The  objection  to  this  was  that 
there  was  no  evidence  showing  how  much  he 
had  been  earning  at  the  time  of  the  trial,  nor 
was  there  any  evidence  to  show  that  his  abili- 
ty to  labor  had  been  diminished.  It  invited 
the  Jury  to  enter  upon  an  uniUuminated  field 
of  damages,  and  put  no  rein  upon  the  amount 
to  be  given,  thus  making  the  verdict  exces- 
sive. Upon  an  examination  of  the  evidence, 
we  do  not  find  that  the  position  of  counsel  for 
plaintiff  in  error,  that  there  was  no  evidence 
to  show  that  plaintilTs  ability  to  labor  had 
been  diminished,  was  sustained;  for  the  plain- 
tiff himself  testified  that  his  capacity  to  labor 
was  diminished,  that  It  pained  him  to  work 
in  the  sun,  and  that  while  he  did  Ikbor  after 
the  injury,  he  had  to  do  so  to  support  his 
family,  but  that  it  was  attended  with  pain. 
There  was  also  evidence  for  defendant  tend- 
ing to  show  the  character  of  service  and  la- 
bor that  he  performed  after  his  injury,  and 
it  seemed  about  as  hard  and  difficult  as  he 
did  before  he  was  hurt  It  is  true,  there  is 
no  evidence  as  to  his  earnings  before  or  after 
the  injury.  This  charge  we  do  not  think  au- 
thorizes the  Jury  to  have  any  reference  to  his 
diminished  earnings,  but  it  has  reference  only 
to  his  diminished  ability  to  labor.  But  there 
is  authority  for  the  position  that  such  per- 
manent diminution  of  one's  power  to  labor 
constitutes  an  element  of  damages,  where  it 
is  the  result  of  an  injury  sustained,  though 
there  may  be  no  evidence  that  it  had  any 
c*ffect  upon  the  earnings  of  the  injured  party. 
See  Powell  v.  Railroad  Co.,  77  6a.  200,  3  S. 
B.  759,  where  the  principle  is  laid  down  that 
one  who  has  to  live  long  in  pain  is  more 
damaged  than  one  who  has  to  endure  suffer- 
ing but  for  a  brief  term.  With  reference  to 
damages  from  pain,  we  quote  the  following 
from  the  opinion  in  that  case:  ''It  may  be 
thought  that  the  loss  of  ability  to  labor  is  not 
pain,  but  this  is  a  mistake.  There  is  no 
greater  blessing  of  life  than  ability  to  labor, 
even  though  the  proceeds  may  belong  to  an- 
other. It  is  better  for  happiness,  as  well  as 
for  virtue,  to  work  for  nothing,  than  to  be 
idle.  A  physical  injury  that  destroys  the 
power  of  a  human  being  to  labor  is  one  of  the 
most  serious  injuries  that  it  is  possible  to  in- 
flict   True,  it  is  not  to  be  measured  by  pecu- 


niary earnings  where  the  suit  Is  by  a  married 
woman,  for  such  earnings,  as  a  general  role, 
belong  to  the  husband,  and  the  right  of  ac- 
tion for  their  loss  is  in  him;  but  the  wife 
herself  has  such  an  interest  in  her  working 
capacity  as  that  she  can  recover  something 
for  its  destruction,"  etc.  We  do  not  see  why 
this  same  principle  would  not  apply  to  one 
whose  capacity  to  labor  has  been  diminished, 
and  especially  when  such  labor  is  attended 
with  pain.  We  cannot  therefore,  say  that 
there  was  error  in  this  charge  which  would 
necessitate  a  new  trial,  for  both  the  petition 
and  some  of  the  evidence  tend  to  show  this 
effect  of  the  injury  received  by  plaintiff.  As 
this  was  a  question  for  the  Jury,  we  express 
no  opinion  thereon. 

9.  The  eighth  ground  of  exception,  how- 
ever, we  think  is  open  to  serious  objection. 
Complaint  is  made  that  the  court  erred  in 
charging  as  follows:  '*So,  gentlemen  of  the 
Jury,  if  you  find,  under  the  evidence  and  the 
charge,  that  the  plaintiff  is  entitled  to  re- 
cover, you  determine  what  amount  you  will 
allow  for  the  pain  and  suffering  endured  by 
the  plaintiff.  Then,  the  amount  of  incapaci- 
ty to  work.  Take  into  consideration,  in  de- 
termining that,  what  he  has  been  making, 
and  what  he  would  likely  have  continued  to 
make,— whether  there  would  have  been  any 
increase  in  his  earning  capacity  if  this  injury 
had  not  occurred,  and  also,  as  he  grew  older, 
what  the  natural  decrease  would  be,— and  say 
how  much  that  was  affected  by  this  injury, 
and  then  allow  what  you  believe  would  com- 
pensate him  for  that  loss."  The  objection  to 
this  was  that  it  was  without  evidence  to  sup- 
port it;  that  it  encouraged  the  Jury  to  en- 
large its  verdict  beyond  what  was  proper  and 
Justified  by  the  evidence;  that  it  suggested 
for  them  a  measure  of  damage,  without  there 
being  any  data  on  which  to  base  it  We 
think  the  objection  is  well  taken.  While  the 
petition  alleges  a  diminished  capacity  to  la- 
bor, it  does  not  allege  any  pecuniary  loss  re- 
sulting to  the  plaintiff  in  consequence  of  the 
fact  of  diminished  earnings  from  labor.  It 
does  not  allege  what  he  was  making  before 
the  injury,  nor  what  he  has  been  able  to 
make  since,  and  there  is  not  a  particle  of 
evidence  in  the  record  which  throws  any  light 
whatever  upon  the  subject  The  error  con- 
sists, therefore,  in  opening  up  to  the  Jury 
the  right  to  investigate  a  matter  with  the 
view  of  increasing  damages,  by  suggesting  a 
measure  of  damages  upon  which  they  have 
no  data  whatever  to  base  any  finding.  The 
Jury  found  a  verdict  for  $2,000.  We  express 
no  opinion  whatever  about  its  excesslveness, 
even  in  view  of  the  pleadings  and  evidence 
that  were  before  them;  but  we  cannot  say,  as 
matter  of  law,  that  they  would  have  found 
that  amount  regardless  of  this  charge  for 
pain  and  suffering  alone.  We  are  aware  of 
decisions  repeatedly  made  by  this  and  other 
courts  that  a  new  trial  will  not  be  granted 
by  a  reviewing  court  for  error  in  a  charge 
which  works  no  injury  to  the  complaining 
party.    But  it  must  l>e  perfectly  clear  that  a 
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correction  of  the  error  would  not  result  In  a 
change  of  the  verdict.  Where  the  error 
might  have  influenced  the  Jury,  a  new  trial 
Bhould  be  granted.  We  cannot  say  that  this 
was  not  a  close  case  upon  its  facts,  and  there- 
fore cannot  say  that  the  Jury  could  not  have 
been  Influenced  by  this  erroneous  charge.  In 
Bazemore  v.  Davis,  48  Ga.  339,  it  was  decid- 
ed, "Material  error  having  been  committed  by 
the  court,  a  new  trial  will  only  be  refused 
where  the  evidence  demanded  the  verdict 
which  was  rendered."  A  number  of  decisions 
of  this  court  could  be  cited  sustaining  the 
same  principle,  but  this  is  unnecessary.  In 
Furr  V.  Eddleman,  80  6a.  661,  7  S.  E.  167 
(Syl.,  point  2),  it  was  decided,  '^though  an  im- 
proper measure  of  damages  be  given  in 
charge  to  the  Jury,  if  the  verdict  be  for  less 
than  the  damages,  measured  properly,  would 
amount  to,  the  finding  need  not  be  disturb- 
ed." But  the  damages  involved  in  this  case 
were  necessarily,  under  the  proof  submitted 
to  the  Jury,  of  a  general  nature,  and  cannot 
be  accurately  measured  by  the  court  upon  any 
legal  basis  whatever.  It  Is  left  almost  en- 
tirely in  the  discretion  of  the  Jury  to  fix  the 
amount  of  damages  for  pain  and  suffering, 
and  their  finding  will  not  be  interfered  with, 
unless  so  excessive  as  to  clearly  indicate  bias 
or  prejudice.  We,  therefore,  as  matter  of 
law,  cannot  say  that  the  evidence  in  this  case 
demanded  a  verdict  for  the  amount  found. 
For  the  erroneous  charge  hereinabove,  quot- 
ed, we  feel  constrained  to  grant  a  new  trial. 

10.  The  above  covers  all  the  questions  of 
importance  made  by  this  record.  There  are 
a  few  other  grounds  in  the  motion  for  a  new 
trial,  relating  principally  to  requests  to 
charge;  but,  after  comparing  them  with  the 
charge  of  the  court  actually  given,  we  do  not 
think  they  are  of  sufficient  merit  to  require 
discussion.  The  charge,  as  a  whole,  except 
as  specified  in  the  note  Just  preceding,  was 
full  and  fair,  and  covered  all  the  important 
issues  between  the  parties;  and  on  account  of 
the  error  in  the  charge  hereinabove  pointed 
out,  only,  the  Judgment  denying  the  grant  of 
a  new  trial  is  reversed.  Judgment  reversed. 
All  the  Justices  concurring. 

(Ul  Oa.  S42) 

CLARKE  V.  HAVARD. 

(Supreme  Court  of  Georgia.     July  11,  1900.) 

AGENCY— EVIDENCE— USURY. 

1.  One  wtio  received  money  from  the  owner 
thereof  for  the  express  purpose  of  lending  it  out 
at  interest,  and  with  authority  so  to  do,  either 
general  or  limited,  and  who  afterwards  did 
lend  the  money  to  another,  taking  therefor  a 
promissory  note  payable  to  such  owner,  is  to 
be  regarded  as  his  agent,  although  the  borrow- 
er, at  the  time  of  executing  the  note  or  sub- 
sequently, signed  a  paper  purporting  to  consti- 
tute the  person  with  whom  he  dealt  in  the 
transaction  his  agent  to  obtain  the  loan. 

2.  When,  in  such  a  case,  the  agent  exacted 
from  the  borrower  a  commission  which,  added 
to  the  stipulated  interest,  made  an  amount  ex- 
ceeding that  which  could  be  lawfully  charged  as 
interest,  the  transaction  was  usurious,  if  It  was 
understood  between  the  lender  and  the  agent 


that  the  former  was  to  pay  nothing  for  the 
latter's  services,  and  the  circumstances  were 
such  that  the  lender  must  necessarily  have 
known  that  the  agent  intended  to  charge  the 
borrower,  and  did  charge  and  collect  from  him, 
such  conmiission  for  making  the  loan. 
(Syllabus  by  the  Ck)urt.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Agnes  Havard  against  M.  A. 
CTlarke.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

This  was  a  suit  on  a  promissory  note.  In 
the  court  below  a  verdict  was  directed  for 
the  plaintiff.  Judgment  was  accordingly  en- 
tered for  the  amount  sued  for.  The  following 
evidence  was  introduced  on  the  trial,  to  wit: 
T.  A.  Clarke,  sworn  for  the  defendant  tes- 
tified as  follows:  '*I  am  the  husband  of  the 
defendant,  and  represented  her  In  getting  the 
money  on  the  note  saed  on.  Went  to  Mr.  Bar- 
nett  and  asked  for  the  money.  He  let  us 
have  six  hundred  and  fifty-five  dollars,  and 
my  recollection  is  that  he  took  out  fifteen  dol- 
lars of  that  amount  for  searching  the  titles  to 
the  place.  This  was  all  I  promised  to  pay. 
Oan't  read.  Thought  the  note  was  for  the 
amount  I  got,  until  the  Georgia  Loan  &  Trust 
Company  wrote  for  the  Interest,  and  then  the 
roocas  began.  Thought  it  was  Mr.  Barnett*s 
money  we  were  getting.  He  had  his  sign  on 
his  door,  that  he  loaned  money.  Did  not 
know  the  note  was  payable  to  the  security 
and  investment  company  until  long  after- 
wards. The  note  and  papers  were  signed  at 
the  same  time  the  money  was  paid.  De- 
fendant can't  read.  Mr.  Harnett  brought  the 
papers  to  my  wife,  folded  up,  and  told  her 
to  sign.  She  asked  what  amount  she  was 
getting,  and  he  said  $655.  She  then  signed 
the  papers,  and  that  was  all.  They  were  not 
read  over  to  her,  and  no  bond  for  titles  were 
given  her.  I  signed  the  application  for  the 
loan  in  her  name."  Manda  A.  Clarke,  defend- 
ant, testified  as  follows:  *'My  husband,  T.  A. 
Clarke,  made  the  arrangements  for  me  to  bor- 
row the  money.  I  went  to  Mr.  Bamett*s  ofllce 
and  signed  the  papers  for  the  money.  Can't 
read.  He  did  not  read  to  me  the  papers  sign- 
ed. Money  was  paid  over  same  time  papers 
were  signed.  Never  knew  the  note  was  for 
$750  until  long  afterwards.  None  of  the  pa- 
pers were  read  to  me.  Mr.  Harnett  Just 
brought  the  papers  to  me,  folded  qp,  and  told 
me  to  sign.  Never  heard  a  word  about  hav- 
ing to  pay  Mr.  Bamett  ninety-five  dollars  com- 
mission." Samuel  Bamett,  sworn  for  plain- 
tiff, testified  as  follows:  "The  defendant  em- 
ployed me  to  obtain  the  loan.  She  signed  the 
application.  Ninety-five  dollars  was  paid  me 
as  commission  for  procuring  the  loan.  I  rep- 
resented the  borrower,  and  the  payee  of  the 
note  knew  nothing  of  my  commission.  I  did 
not  know  the  defendant  and  her  husband 
could  not  read.  Neitner  asked  that  the  pa- 
pers be  read.  I  explained  the  matter  to 
them,  and  did  not  prevent  their  reading.  I 
did  not  notice  that  they  did  not  read  the 
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papers.  I  am  not  the  agent  of  the  lender, 
and  did  not  act  as  such.  The  Georgia  Loan 
&  Trust  Company  got  thirty  dollars  of  the 
commission  I  charged.  They  and  I  are  bro- 
kers, and  do  not  act  as  agents  of  any  lenders. 
We  obtain  money  from  different  capitalists  at 
different  times.  The  interest  paid  on  the 
note  was  sent  to  the  Georgia  Loan  &  Trust 
Company,  at  Macon,  Ga.,  as  a  matter  of  con- 
venience, and  Is  not  a  payment  until  it 
reaches  the  lender.  I  had  nothing  to  do  with 
collecting  the  interest  The  security  and  In- 
vestment company,  the  payee  of  the  note,  Is 
a  partnership.  Don*t  know  whether  the 
members  of  the  firm  are  stockholders  in  the 
Georgia  Loan  &  Trust  Company  or  not  Said 
Georgia  Loan  &  Trust  Company  did  not  loan 
the  money.  It  was  sent  them  by  the  security 
investment  company,  payees  of  the  note,  who 
loaned  the  money.  The  security  investment 
company  got  no  commissions,  and  only  seven 
per  cent,  interest."  Plaintiff  also  introduced 
the  application  for  loan.  This  contained  a 
statement  that  S.  Bamett  was  constituted  the 
agent  of  the  borrower  (defendant)  to  procure 
a  loan  of  $750,  was  addressed  to  S.  Bamett, 
contained  the  statement  that  applicant  had 
no  other  real  estate,  and  was  dated  January 
18,  1806.  Indorsed,  "Approved,"  by  security 
investment  company.  Plaintiff  also  Intro- 
duced in  evidence  the  following  statement: 
"Atlanta,  Ga.,  January  20th,  1896.  Amanda 
A.  Clarke,  in  Account  S.  Bamett  Loan  Sec 
I.  Co.,  5  years  6  mo.,  7  per  cent,  $750.00;  to 
commissions,  etc.,  $95.00;  net  cash,  $665.00. 
[Signed]  Manda  A.  Clarke."  T.  A.  Clarke, 
recalled,  stated  that  he  did  not  know  the 
Georgia  Loan  &  Tmst  Company  had  anything 
to  do  with  the  loan  until  they  called  upon 
the  defendant  for  payment  of  interest.  On 
the  above  evidence,  the  court,  over  the  ob- 
jection of  defendant,  directed  a  verdict  for 
plaintiff,  and  verdict  and  Judgment  were  en- 
tered for  plaintiff  for  the  amount  sued  tor, 
and  the  defendant  excepted. 

R.  O.  Lovett  and  Humphries  &  Humphries, 
for  plaintiff  In  error.  S.  Bamett  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  This  case  turns  upon  the 
questions  dealt  with  below.  It  is  an  action 
upon  a  promissory  note  for  the  principal  sum 
of  $750,  and  three  coupon  Interest  notes  there- 
to attached.  The  main  note  }s  dated  January 
1,  1896,  and  due  January  1,  1901,  with  inter- 
est from  date  at  7  per  cent,  per  annum,  evi- 
denced by  ten  coupon  notes.  Including  those 
sued  upon,  which  were,  on  their  face,  overdue 
when  the  action  was  brought  The  large  note 
Is  payable  to  the  order  of  the  Security  Invest- 
ment Company  of  Bridgeport,  Conn.,  and  stip- 
ulates that,  if  default  should  be  made  in  the 
payment  of  interest  it  should,  at  the  holder's 
option,  become  due  and  payable,  regardless 
of  the  date  of  maturity.  The  smaller  notes 
are  payable  to  the  investment  company  or 
bearer,  and  stipulate  for  interest  after  their 
maturity  at  8  per  cent,  per  annum.  The 
plaintiff's  petition  contains  an  allegation  that 


all  of  these  notes  were,  directly  after  their 
execution,  duly  assigned  to  her.  Ibis  allega- 
tioQ  is  not  denied  in  the  answer,  but  the  de- 
fendant therein  alleges  that  'the  contract 
as  made  by  her,  was  that  she  was  to  borrow 
of  the  payee  of  said  notes  the  sum  of  $665"; 
that  this  was  the  amount  actually  loaned  to 
her;  and  that  "she  does  not  owe  the  amount 
claimed  in  said  suit  as  principal,  because 
there  is  charged  as  part  of  said  principal  the 
sum  of  nincty-flve  dollars,  the  same  being 
charged  against  this  defendant  as  oommis- 
sions  by  officers  and  agents  of  the  payee  of 
said  notes,  and  the  same  Is  illegal,  behig  diar- 
ged  under  the  name  of  'commissions'  to  avoid 
the  laws  against  usury."  The  answer  fur- 
ther states  that  the  amount  of  the  usury  Is 
$89.95,  and  sets  forth  in  detail  the  facts  and 
figures  upon  which  this  assertion  is  baaed. 
It  seems  to  have  been  properly  conceded  that 
the  defense  of  usury,  if  well  founded  in  fact 
was  good  against  the  plaintiff,  though  she  be- 
came a  bona  fide  holder  for  value  before  the 
maturity  of  the  notes.  See  Angler  v.  Smith. 
101  Ga.  844,  28  S.  E.  107.  At  the  conclusion 
of  the  evidence  on  both  sides,  the  court  di- 
rected a  verdict  in  favor  of  the  plaintiff  for 
the  full  amount  of  the  principal  and  interest 
claimed  in  the  petition,  and  the  defendant  ex- 
cepted. The  evidence  is  fully  set  forth  in 
the  official  report  preceding  this  opinion. 

1.  The  first  question  for  determination  Is, 
did  the  evidence  warrant  a  finding  that  Har- 
nett was  the  agent  of  the  investment  com- 
pany to  make  the  loan?  We  think  It  did. 
The  loan  was  certainly  made  for  and  In  be- 
half of  that  company.  Of  necessity.  It  had 
to  be  represented  in  the  transaction  by  some 
one  acting  as  its  agent  It  could  not  possibly 
make  a  loan  in  any  other  way.  There  is  no 
evidence  tending  to  show  that  it  was  in  fact 
represented  by  any  one  other  than  the  Geor- 
gia Loan  &  Tmst  Company  or  Bamett  He 
and  the  Georgia  Company  were  acting  In  con- 
cert. He  testified  that  it  did  not  loan  the 
money,  and  that  the  investment  company  did. 
But  how?  On  this  particular  point  his  testi- 
mony is  not  lucid,  but  the  real  meaning  of  It 
when  taken  In  connection  with  other  things 
stated  by  him,  is  not  difficult  of  ascertain- 
ment He  said:  '*The  Georgia  Loan  &  Tmst 
Co.  got  thirty  dollars  of  the  commission  I 
charged.  They  and  I  are  brokers,  and  do  not 
act  as  agents  of  any  lenders.  We  obtain 
money  from  different  capitalists  at  different 
times.  The  interest  paid  on  the  note  was 
sent  to  the  Georgia  Loan  &  Tmst  Company, 
at  Macon,  Georgia,  as  a  matter  of  conven- 
ience, and  is  not  a  payment  until  it  reaches 
the  lender."  He  further  testified  tliat  the  de- 
fendant employed  him  to  obtain  the  loan; 
that  he  represented  the  borrower;  that  he 
was  not  the  agent  of  the  lender,  and  did 
not  act  as  such.  As  will  have  been  observed, 
the  written  application  signed  by  the  defend- 
ant and  purporting  to  constitute  Barnett  her 
agent  to  procure  the  loan,  was  dated  January 
18th,  though  apparently  the  note  was  exe- 
cuted on  January  Ist    Barnett  stated  facts 


Oa.) 


CLARKE  V.  HAVAKD. 


and  c6Dclasi(ms  therefrom.  The  conclusions, 
however,  were  merely  his  own.  Are  they 
necessarily  correct,  and  as  such  binding  and 
conclusive  upon  the  defendant?  Would  not 
these  f^cts  and  the  other  facts  in  the  case 
warrant  other  and  very  different  conclusions? 
He  obtained  money  from  the  investment  com- 
pany to  lend  out  For  whom?  Why,  for  the 
company,  of  course.  At  the  time  he  received 
this  money  the  defendant  had  not  asked  for 
a  loan.  It  was  on  hand  when  she  called.  Up 
to  that  point,  who,  and  who  alone,  was  rep- 
resented by  Bamett?  The  answer  is  simple. 
Does  it  alter  the  actual  facts  of  the  transac- 
tion that  the'  borrower  signed  a  paper,  bear- 
ing a  date  17  days  later  than  that  of  the 
note,  stating  that  Bamett  was  thereby  made 
her  agent  to  borrow  $760?  Doubtless  this 
discrepancy  in  dates  is  susceptible  of  explana- 
tion. Indeed,  the  defendant's  receipt  to  Bar- 
nett  for  the  money  borrowed  was  dated  Jan- 
uary 20th.  But  what  difference  would  it 
mak€  that  the  note  was  dated  back,  which 
must  have  been  xhe  case  if  we  accept  as  true 
the  statement  of  the  witness  T.  A.  Clarke 
that  "the  note  and  paper  were  signed  at  the 
same  time  the  money  was  paid."  Gould  not 
the  jury  have  found,  and  ought  they  not,  in 
view  of  all  the  evidence,  to  have  found,  that 
the  contract  embraced  in  the  application  was 
purely  colorable?  The  law  cares  nothing 
about  the  form  of  a  transaction,  but  charac- 
terizes it  according  to  ita  substance  and  re- 
sults. What  la  the  substance  of  this  trans- 
action? Manda  A.  COarke,  wishing  to  borrow 
money,  applied  to  Bamett  for  a  loan,  suppos- 
ing she  was  dealing  exclusively  with  him. 
He  had  on  hand  money  which  had  been  sent 
to  him  by  the  investment  company  through 
the  Georgia  Company,  his  co-agent,  to  be  loan- 
ed. He  let  the  applicant  have  the  money, 
taking  her  note  payable  to  the  investment 
company,  after  deducting  $95  for  commis- 
sions. The  Georgia  Company  collected  what 
was  paid  on  the  interest  notes,  and  forward- 
ed same  to  the  owner.  Against  aU  this  there 
is  nothing  to  show  agency  for  the  borrower, 
except  Bametf  B  statement  of  a  mere  conclu- 
sion, backed  by  the  seemingly  belated  applica- 
tion for  the  loan.  Certainly,  it  would  not  have 
required  a  strain  to  find  that  the  loan  was 
made  by  Bamett  as  agent  of  the  investment 
eompany.  What  service  did  he  render  the 
defendant  as  her  agent,  which  was  not  di- 
rectly connected  with  that  he  performed  in 
behalf  of  the  investment  company,  agreeably 
to  hia  undertaking  to  effect  for  it  a  loan  of 
money  which  it  had  previously  sent  to  him 
for  that  purpose?  How,  under  the  circum- 
stances, could  it  have  been  possible  for  him  to 
do  anything  in  her  behalf  in  procuring  the 
loan?  He  did  not  ask  the  investment  com- 
pany to  make  a  loan  to  the  defendant  All 
be  had  to  do  when  she  applied  to  him  for  the 
money  was  to  let  her  have  it  This  he  did, 
and  in  so  doing  rendered  her  no  more  serv- 
ice, save  as  to  examining  her  titles,  than  ev- 
ery lender  does  when  he  loans  money  to  a 
borrower  on  application.    There  is  no  qoea- 


tion  here  as  to  Bamett's  right  to  make  a 
charge  for  examining  the  titles.  This  case 
is  obviously  different  upon  its  facts  from 
that  of  Merck  v.  Mortgage  Co.,  79  Ga.  213,  7 
S.  SI.  265,  and  numerous  others  of  its  class, 
in  which  the  lender  received  the  borrower*» 
application,  passed  upon  it  for  himself,  and 
for  himself  decided  whether  or  not  the  se- 
curity was  good  and  tue  terms  offered  satis- 
factory. Here  Bamett  passed  upon  these  and 
all  kindred  questions  for  the  lender,  mani- 
festly with  authority  so  to  do,  which  was 
either  general  or  limited  by  instmctions  not 
disclosed.  If  this  does  not  amount  to  agency, 
we  have  no  conception  of  what  agency  is. 
The  trial  court  therefore  could  not  properly 
have  directed  a  verdict  for  the  plaintiff  on 
the  theory  that  the  evidence  demanded  a  find- 
ing that  Bamett  was  exclusively  the  borrow- 
er's agent  and  in  no  sense  the  agent  of  the 
lender. 

2.  It  is,  however,  contended  tliat  even  if  he 
was  such  agent  and  even  if  he  did  exact  a 
commission  which,  added  to  the  stipulated 
interest  would  make  an  amount  exceeding 
the  maximum  legal  rate  of  interest,  the  trans- 
action was  not  usurious,  for  the  reason  that 
the  lender  did  not  receive  any  part  of  the 
commission,  or  know  that  a  commission  was 
charged.  In  this  connection  Bamett  testi- 
fied. "The  payee  of  the  note  knew  nothing  of 
my  commission."  He  did  not  testify  that  this 
payee  was  ignorant  of  the  fact  that  it  was 
his  custom  to  charge  commissions,— a  custom 
which  must  inevitably  pertain  to  the  business 
of  brokers  who  lend  out  money  belonging  to 
others.  Everybody  at  all  informed  with  ref- 
erence to  such  matters  knows  that  services 
rendered  by  such  brokers  are  not  and  in  the 
nature  of  things  cannot  on  sound  business 
principles,  be,  rendered  gratuitously.  The 
evidence  in  this  case  warranted  a  finding  that 
the  investment  company  knew  Bamett  was 
in  the  business  of  lending  money;  that  it  sent 
him  its  money  to  lend,  and  must  also  have 
known  that  he  expected  compensation  for  his 
labor.  It  is  doubtless  true,  as  Bamett  testi- 
fied, that  it  knew  nothing  of  his  commission; 
that  is,  it  did  not  know  the  precise  amount  he 
charged  when  he  made  this  particular  loan. 
That  this  is  really  what  he  meant  by  the 
words,  ''The  payee  of  the  note  knew  nothing 
of  my  commission,"  is  conclusively  shown  by 
what  he  says  in  his  brief  as  attorney  for  the 
defendant  in  error.  We  quote  therefrom: 
'The  Security  Investment  Company  did  not 
know  what  commissions  Barnett  charged. 
They  themselves  received  nothing,— only  their 
7%  interest"  That  is,  the  company  knew 
Bamett  charged  commissions,  but  did  not 
know  to  how  much  they  amounted.  And,  in- 
dependently of  the  above-quoted  expression, 
there  is  little  room  for  doubting  that  the  com- 
pany, when  it  forwarded  the  money  to  be 
loaned,  was  not  ignorant  of  the  fact  that 
Bamett  expected  to  make  something  for  pla- 
cing it  in  the  hands  of  a  borrower.  Affecting 
not  to  know  this  would  be  admitting  a  totf** 
disregard  of  the  pUinest  principles  of  hunr 
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nature.  So,  then,  the  Jury  might  well  have 
concluded  that  the  investment  company  knew 
Bamett  was  to  be  paid,  and  also  that  it  un- 
derstood it  was  not  to  do  the  paying,  and, 
further,  that  it  must  have  li^nown  the  borrow- 
er, when  he  came  along,  was  to  do  so.  They 
could  therefore  have  found  that  the  com- 
pany occupied  the  position  of  at  least  tacitly 
authorizing  its  agent  to  exact  such  a  commis- 
sion on  the  loan  as  the  borrower  might  be 
induced  to  pay.  A  money  lender  cannot,  in 
this  state,  lawfully  contract  for  or  reserve 
any  greater  rate  of  interest  than  8  per  cent, 
per  annum,  and  the  prohibition  is  just  as 
strong  against  doing  so  indirectly  as  it  Is 
against  doing  so  openly  and  without  pretense. 
It  is  now  too  well  settled  to  admit  of  doubt 
that  if  the  agent  of  a  money  lender,  with  his 
knowledge,  charges  the  borrower  a  commis- 
sion, It  Is  the  same  thing  in  law  as  if  the  lend- 
er charged  it  himself.  This  is  so  because 
be  gets  a  benefit  from  the  agent's  services, 
and  because  in  such  cases  there  is,  as  to  this 
matter,  no  separation  of  principal  and  agent 
The  payment  of  a  commission  to  the  lender's 
agent,  being  a  part  of  what  the  borrower  ex- 
pends for  the  use  of  the  amount  he  actually 
receives,  is  in  effect  a  payment  to  the  princi- 
pal. If  he  gives  countenance  to  the  exaction 
of  such  commission,  and  is  in  the  nature  of 
interest  on  the  loan.  If,  then,  the  commis- 
sion 80  paid  and  the  stipulated  Interest  to- 
gether exceed  the  lawful  interest,  the  trans- 
action is  usurious.  These  are  familiar  prin- 
ciples, and  should  be  readily  accepted  as 
sound.  It  only  remains  to  show  that  this 
court  did  not  depart  from  them  in  the  case  of 
McLean  v.  Oamak,  07  Ga.  804,  25  S.  EL  408, 
and  in  so  doing  make  clear  the  distinction  be- 
tween that  case  and  the  one  now  before  us. 
The  facts  of  these  cases  are  widely  different. 
Watson  was  Mrs.  Gamak's  general  agent  to 
collect  and  invest  her  funds.  She  paid  him 
for  making  collections,  and  it  did  not  appear 
but  that  she  expected  to  pay  him,  also,  for 
his  services  in  making  investments.  In  this 
connection  the  writer,  in  speaking  of  the 
making  by  Watson  of  the  loan  then  under  re- 
view, said  (page  813,  07  Ga.,  and  page  406»  25 
8.  E.):  "She  paid  him  for  making  collections 
for  her,  and  it  is  not  improbable  she  expected 
to  pay  him  for  his  services  in  making  invest- 
laents  for  her,  as  welL  It  appears,  he  did 
not  consult  her  about  the  advisability  of  mak- 
ing this  particular  loan,  and  she  knew  noth- 
ing of  it  until  some  time  after  It  was  made. 
It  Is  certain  she  did  not  authorize  him  to 
make  it  only  on  condition  that  he  would  look 
to  the  borrower  for  payment  for  his  services, 
and  would  charge  her  nothing.  That  he  did 
not  charge  her  anything,  and  that  she  never 
agreed  to  pay  him  for  his  services  in  this 
particular  instance,  is  true,— most  probably, 
for  the  reason  that  he  considered  himself  suf- 
ficiently compensated  by  the  commission  he 
received  from  the  borrower,  and  therefore 
never  called  upon  Mrs.  Camak  for  payment, 
or  rendered  her  a  bill  for  his  services."  The 
defendant  did  not  probe  to  the  bottom  the 


question  whether  Mrs.  Camak  did  or  did  not 
expect  to  pay  Watson  for  lending  the  money 
to  Mrs.  McLean,  but  chose  to  rely  on  the 
naked  circumstance  that  she  did  not  in  point 
of  fact  pay,  as  conclusive  upon  the  inquiry 
whether  or  not  she  really  supposed  she  would 
be  asked  to  pay.  The  verdict  was  in  her  fa- 
vor, and  was  maintainable  on  the  theory  that 
the  evidence  did  not  demand  a  finding  that 
she  either  directly  or  indirectly  authorized 
or  sanctioned  the  making  by  her  agent  of  a 
contract  Infected  with  usury.  It  is  in  the 
present  case,  as  already  noted,  obvious  that 
the  investment  company  never  expected  a 
bill  from  the  Georgia  Company  or  from  Bar- 
nett  for  their  services  in  making  the  loan  to 
Clarke.  The  McLean  Case  is,  at  best,  a  dose 
one,  and  the  doctrine  of  it  should  not  be  ex- 
tended beyond  its  peculiar  facts.  It  was  care- 
fully considered,  and  the  court,  foreseeing 
the  danger  of  going  too  far  on  the  line  then 
pursued,  took  occasion  to  remark  (page  808, 
07  Ga.,  and  page  405,  25  S.  E.):  "We  do 
not  mean  to  say  the  borrower  must  show 
that  the  lender  expVessly,  in  so  many  words, 
authorized  his  agent,  before  the  transaction 
was  consummated,  to  exact  a  commission. 
If  the  lender  be  shovm  to  have  had  actual 
knowledge  of  the  agent's  intention  to  charge 
a  commission,  and,  before  accepting  or  ratify- 
ing the  contract  of  loan,  became  aware  of  the 
fact  that  a  commission  had  been  reserved,  the 
law  would  imply  assent  to  the  agent* s  acts 
from  the  principal's  silent  acquiescence." 
The  language  Just  quoted  applies  to  the  case 
now  in  hand;  for,  if  our  reasoning  is  sound, 
there  was  ample  evidence  to  warrant  and 
support  the  inferences  that  the  investment 
company  understood  perfectly  well  that  no 
commission  was  to  be  charged  against  it; 
that  it  was  fully  aware  of  an  intention  on  the 
part  of  the  Georgia  Company  and  Bamett 
to  make  a  charge  against  the  borrower  for 
their  services;  that,  when  the  note  was  re- 
turned to  the  Investment  company,  it  must, 
under  all  the  circumstances,  necessarily  have 
known  that  a  commission  had  been  taken 
from  the  maker;  and  that,  without  prosecut- 
ing any  Inquiry  as  to  the  amount  of  the  com- 
mission exacted,  but  choosing  rather  not  to 
be  too  well  informed  as  to  this  matter,  it  by 
"silent  acquiescence"  assented  to  Bametf  s 
act  in  appropriating  the  same.  In  other 
words,  it  is  fairly  inferable  from  the  evidence 
submitted  pro  and  con  that  there  was  a  tacit 
understanding  between  the  Investment  com- 
pany and  its  Georgia  agents  that  they  should 
undertake  in  its  behalf  to  effect  loans  of  the 
funds  which  it  advanced  to  them,  looking  in 
each  particular  instance  to  the  borrower  alone 
for  compensation,  which  was  to  be  realized 
by  the  exaction  of  such  commissions  as  he 
might  be  willing  to  pay  under  the  guise  of  a 
written  agreement,  signed  by  him,  purporting 
to  constitute  the  particular  agent  of  the  com- 
pany with  whom  he  dealt  hie  agent  to  apply 
for  and  negotiate  in  his  behalf  the  desired 
loan.  If  so,  such  pretended  collateral  agree- 
ment between  the  lend^s  agent  and  the  bor> 
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rower  wonld  be  but  a  thin  and  transparent 
eloak,  HI  concealing  the  real  nature  of  the 
transaction  It  was  intended  to  shield. 

Before  concluding,  it  is  but  fair  to  point 
out  that  it  would  have  been  perfectly  legiti- 
mate and  proper  for  the  plaintiff  to  meet  and 
oyercome  the  defense  sought  to  be  estab- 
lished by  introducing  evidence.  If  ayailable. 
to  show  that  the  investment  company,  al- 
though not  agreeing  to  Itself  pay  its  Georgia 
agents  anything  for  their  services,  neverthe- 
less expressly  limited  their  authority,  In  the 
matter  of  exacting  commissions  from  borrow- 
ers, to  reserving  such  a  commission  only  as, 
added  to  the  stipulated  Interest  to  be  paid  to 
the  company,  if  less  than  8  per  cent,  would 
not  render  any  particular  loan  usurious.  For 
Illustration,  if  such  was  the  limited  authority 
of  the  Georgia  Company  and  Barnett,  they 
could  not,  without  violating  their  duty  to 
their  principal,  have  charged  the  defendant 
a  commission  amounting  to  more  than  1  per 
cent  per  annupa,  for  the  interest  which  she 
agreed  to  pay  on  the  loan  was  at  the  yearly 
rate  of  7  per  cent;  and  it  follows  that  if, 
without  any  secret  understanding  with  or  con- 
nivance on  the  part  of  the  company,  they 
proved  themselves  to  be  faithless  to  their 
trust  It  would  not  be  legally  bound  by  any 
collateral  agreement  made  between  them  and 
the  defendant  whereby  she  authorized  them 
to  reserve,  as  compensation  for  their  alleged 
services  to  her,  the  large  commission  which 
they  exacted.  That  this  Is  sound  reasoning 
will,  we  believe,  be  apparent  when  considered 
In  connection  with  the  following  extract  taken 
from  the  opinion  filed  in  the  McLean  Case 
(page  807,  97  Ga.,  and  page  494,  25  S.  B.):  '*It 
is  a  homely  axiom  that  'it  takes  two  to  make  a 
contract'  Therefore,  unless  a  borrower  shows 
affirmatively  that  one  who  loaned  him  money 
at  the  highest  legal  rate  assented  to  the  exac- 
tion of  a  commission  by  the  latter's  agent,  it 
cannot  be  said  that  the  lender  ever  under- 
stood and  agreed  that  the  collateral  agree- 
ment between  his  agent  and  the  borrower 
should  be  considered  and  become  a  part  of 
the  contract  of  loan.  The  borrower  has  no 
right  to  assume  that  even  a  general  agent 
has  power  to  bind  his  principal  by  such  an 
agreement;  for,  the  same  being  illegal  and 
prohibited  by  law,  the  borrower  is  put  upon 
Immediate  notice  that  the  agent  is  transcend- 
ing his  general  powers,  and  going  beyond  the 
legal  scope  of  his  agency.  Only  by  showing 
that  the  agent  was  in  fact  authorized  by  his 
principal  to  reserve  the  commission  can  the 
boraower  claim  immunity  because  of  an  act 
by  the  agent  which  he  is  bound  by  law  to 
know  was  illegal  and  not  binding  upon  the 
principal  unless  previously  authorized  or  sub- 
sequently ratified  by  the  latter.  It  Is  not 
enougth  to  show  that  the  agent  reserved  a 
commission.  Instead  of  turning  over  the  en- 
tire amount  of  the  principal  sum  which  he 
undertook  to  loan  in  behalf  of  his  principal, 
for  the  lender,  in  the  absence  of  information 
as  to  the  true  state  of  facts,  would  have  the 
Tight  to  assume  that  his  agent  would  prove 


faithful  to  his  trust;  and,  though  the  agent 
be  a  general  one,  the  lender  would  be  under 
no  duty  of  anticipating  that  he  would  make 
an  illegal  conti'act  and  consequently,  if  the 
agent  actually  made  such  a  contract  without 
the  knowledge  or  consent  of  his  principal,  the 
latter  would  not  be  bound  by  it  ♦  ♦  ♦ 
What  we  wish  to  be  understood  as  holding  is 
that,  unless  it  be  shown  that  the  lender  had 
knowledge  of  the  illegal  agreement  between 
the  borrower  and  the  agent,  the  law  will  not 
imply  any  assent  on  the  part  of  the  lender 
thereto,  but  will  treat  him  as  authorizing  and 
ratifying  a  loan  on  the  terms  communicated 
to  him  by  the  agent,  and  expressed  in  the  In- 
struments which  the  borrower  has  signed  as 
setting  forth  the  contract  made  by  him  with 
the  agent  It  certainly  would  seem  that  if. 
by  executing  and  delivering  these  formal  in- 
struments, the  borrower  induced  the  lender 
to  honestly  part  with  his  money  in  considera- 
tion of  the  undertakings  on  the  part  of  the 
borrower  therein  set  forth,  the  latter  would 
be  estopped  from  claiming  that  such  was  not 
the  real  contract  assented  to  by  the  lender." 
In  the  present  case  It  would  seem  that  In  the 
court  below  the  plaintiff  stood  squarely  upon 
the  contention  that  Barnett  was  in  no  sense 
the  agent  of  the  Investment  company,  but 
acted  solely  in  behalf  of  the  defendant  as 
evidenced  by  her  written  application  for  the 
loan.  At  any  rate,  it  is  certainly  true  that 
the  plaintiff  did  not  offer  any  evidence  tend- 
ing to  show  that  the  authority  of  Barnett  in 
the  matter  of  charging  commissions  from 
borrowers  was  in  any  wise  limited  by  the 
company;  and  consequently  the  record  before 
us  contains  no  hint  or  suggestion  that.  In  re- 
serving the  large  commission  exacted  of  the 
defendant,  Barnett  proved  himself  to  be  a 
faithless  and  unscrupulous  agent.  If  the 
plaintiff  desires  to  avail  herself  of  such  a  con- 
tention, opportunity  to  do  so  will  be  afforded 
her  by  the  Judgment  we  now  render,  for  we 
feel  constrained  to  order  another  hearing  on 
the  ground  that  the  trial  Judge  erred  in  not 
submitting  the  case  to  the  Jury.  Judgment 
reversed.    All  the  Justices  concurring. 


(lU  Ga.  498) 

FOBD  et  al.  v.  THOMAS  et  al. 

(Supreme  Court  of  Georgia.    July  11,  1900.) 

WILL.S--CHARITABLB  DEVISE— IMPOSSIBILITY 
OP  EXECUTION  —  DIVERSION  OF  OBJECT  — 
TRUSTEES— RETURNS  TO   PROBATE  COURT. 

1.  Where  a  testator  in  one  item  of  his  will 
devised  his  real  estate  to  designated  trustees, 
"the  annual  product  thereof  to  be  by  them  ap* 
propriated  to  the  erection  of  a  poor  house"  in  a 
named  coanty,  "and  for  the  support  of  its  in- 
habitants forever,'*  and  in  another  item  made 
a  bequest  to  a  free  school  located  at  the  county 
site,  and  the  trustees,  after  they  came  into  pos- 
session of  the  property  so  devised  to  them,  by 
petition  represented  to  the  court  that  the  in- 
come was  insuflScient  to  support  a  complete 
{>oor  house,  and  prayed  that  they  should  be  sl- 
owed to  use  it  in  establishing  and  supporting 
"such  a  technological,  textile,  manual,  or  other 
school*'  as  they  might  deem  advisable,  "to  be 
at  all  timcfs  free  to  the  dtixens  of  the  coanty," 
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and  the  court  at  the  hearing  foahd  that  it 
impossible  and  impracticable  to  establish  and 
maintain  a  poor  hous^  with  the  income,  there 
was  no  error  in  refusing  to  errant  the  prayer  of 
the  petitioners;  the  scheme  proposed  by  them 
not  being  **nezt  most  consonant  with  the  spe- 
cific mode  prescribed"  by  the  testator  for  the 
execution  of  his  charitable  intent. 

2.  Ti'ustees  of  the  character  a  bore  indicated 
are  not,  under  section  3168  of  the  Oivil  Code, 
required  to  make  returns  to  the  court  of  ordi- 
nary. 

3.  It  was,  however,  erroneous  to  direct  the 
trustees  to  distribute  the  annual  income  among 
charitable  institutions  or  organisations  in  Rich- 
mond county  whose  chari^  was  limited  to  par- 
ticular classes  of  indigent  people,  and  the  ben- 
eficiaries of  which  were  not,  and  could  not  be, 
chosen  by  the  agents  selected  by  the  testator 
to  dispense  his  bounty;  it  not  appearing  that 
it  was  impossible  to  devise  a  scheme  which 
would  more  nearly  approximate  the  specific 
mode  which  the  testator  perscribed. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Richmood  coun- 
ty;  E.  L.  Brlnson,  Judge. 

Suit  by  De  Saussure  Ford  ajid  others,  trus- 
tees of  the  Academy  of  Richmond  County, 
against  («.  A.  Thomas,  Jr.,  administrator,  and 
others.  Decree  for  defendants,  and  plaintiffs 
bring  error.    Reversed. 

This  was  an  equitable  petition  for  the  di- 
rection and  the  construction  of  a  will.  The 
petitioners  alleged  as  follows: 

"First.  That  they  are  resident  citizens  of 
the  county  and  state  aforesaid,  and  trustees 
of  the  Academy  of  Richmond  County,  which 
institution  came  into  being  pursuant  to  the 
constitution  of  February  5,  1777,  and  the  act 
of  the  general  assembly  of  this  state  of  July 
31,  1783  (Watkins,  Dig.  283).  under  which 
commissioners  were  appointed  to  lay  out  the 
reserve  land  in  the  town  of  Augusta,  and 
erect  an  academy  or  seminary  of  learning. 

"Second.  That  by  the  act  of  February  13, 

1797,  §  13  (Watkins,  Dig.  664),  a  majority  of 
the  trustees  actually  being  and  residing  in 
the  county  of  Richmond  were  thereby  de- 
clared to  constitute  and  form  a  board  of  trus- 
tees of  the  Academy  of  the  Town  of  Augusta, 
with  full  and  ample  powers  to  do  and  trans- 
act all  the  business  of  the  same,  any  law  to 
the  contrary  thereof  notwithstanding. 

.  "Third.  That  by  act  approved  January  31, 

1798,  the  city  council  of  Augusta  was  incor- 
porated, and  all  municipal  authority  over  the 
town  of  Augusta  vested  in  that  body. 

"Fourth.  That  by  act  approved  December 
18, 1816  (Pub.  Laws,  p.  1072),  the  appointment 
of  commissioners  for  the  academies  In  this 
state  was  vested  in  the  commissioners  of  the 
respective  academies,  and  by  act  of  Decem- 
ber 21,  1819  (Pub.  Laws,  p.  28),  the  trustees  of 
the  Academy  of  Richmond  County  then  In 
office,  who  were  named  in  the  act,  and  their 
successors,  were  authorized  and  empowered 
to  have  and  use  a  common  seal  whenever  act- 
ing as  a  corporate  body. 

"Fifth.  That  by  the  act  of  December  8, 
1820  (Pub.  Iaws.  p.  83),  the  Justices  of  the 
inferior  court  of  the  county  of  Richmond 
were  authorised  to  purchase  a  lot  of;  land,  not 


exceeding  100  acres,  for  the  purpose  of  elect- 
ing a  suitable  building  for  maintaining  and 
educating  the  poor  of  the  county;  that  by 
act  approved  December  19,  1828  (Pub.  Laws 
p.  55),  the  Justices  of  the  inferior  court  of 
Richmond  county  were  authorized  to  estab- 
lish an  asylum  for  the  invalid  poor  of  the  said 
county,  which  act*  in  section  3,  enacted  that 
after  the  establishment  of  the  said  asylum 
the  said  justices  would  be  entitled  to  apply 
an  adequate  portion  of  the  poor-school  fund 
appropriated  to  the  use  of  the  said  counties 
to  the  education  of  the  poor  children  residing 
at  or  near  said  asylum*  subject,  however,  to 
the  same  accountability  that  Is  provided  by 
any  general  law  on  that  subject 

"Sixth.  That  by  deed  dated  July  6,  1829, 
the  executors  of  Freeman  Walker  conveyed 
to  the  justices  of  the  Inferior  court  of  Rich- 
mond county  197  acres  of  land  on  the  Louis- 
ville and  New  Savannah  road;  that  upon 
this  tract  of  land  were  erected  buildings  in 
conformity  to  the  authority  delegated  under 
the  legislative  acts  aforesaid. 

"Seventh.  That  at  the  passage  of  these  lo- 
cal acts  there  was  of  force  the  act  of  Decem- 
ber 18,  1792  (CJobb,  Dig.  346),  making  perma- 
nent provision  for  the  poor  by  the  levying  an- 
nually, of  a  tax,  which,  by  the  act  of  Novem- 
ber 24,  1818,  was  not  to  exceed  one-eighth 
part  of  the  general  tax  of  the  county;  that 
under  these  general  laws  the  justices  of  the 
inferior  court  were  directed  to  appoint  over- 
seers of  the  poor. 

"Eighth.  That  the  records  of  the  Inferior 
court  of  Richmond  county  will  show  that  on 
the  2d  of  November,  1829,  a  committee  was 
appointed  to  erect  the  necessary  buildings, 
with  power  to  draft  rules  and  regulations  for 
the  institution;  that,  upon  the  completion  of 
these  buildings.  Holhind  McTyre  was  placed 
in  charge  as  overseer;  that  subsequently,  by 
deed  dated  May  6,  1833,  the  inferior  court 
purchased  other  land  adjoining  the  original 
purchase;  and  this  was  the  then  state  of 
affairs  in  Richmond  county,  and  both  the  gen- 
eral hiw  and  the  local  law  were  carried  out 
as  to  support,  maintenance,  and  education, 
pursuant  to  the  requirements  thereof,  of  the 
poor  of  said  county. 

"Ninth.  That  on  the  1st  day  of  July,  1833, 
Richard  Tubman  executed  his  last  will  and 
testament,  and  died  testate  November,  1886; 
that  this  was  admitted  to  record  In  the  court 
of  ordinary  of  Richmond  county,  and  letters 
testamentary  granted  to  Emily  H.  Tubman, 
executrix,  thereunder,  a  copy  of  which  will 
is  hereto  annexed,  marked  'Exhibit  A.'  to 
which  reference  is  prayed  as  often  as  may  be 
desired. 

"Tenth.  That  the  material  portion  of  the 
eighth  item  of  this  will  is  as  follows:  'And 
that  all  the  real  estate  that  I  may  die  pos- 
sessed of  In  the  city  of  Augusta  after  the 
death  of  my  wife  be,  and  It  Is  hereby,  given 
to  the  trustees  of  the  Richmond  County  Ac- 
ademy and  their  successors,  the  annual  prod- 
uct to  be  by  them  appropriated  to  the  erec- 
tion of  a  poor  house  in  Aild  ooonty,  and  for 
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the  mipport  .of  Its  inhabitant  forever;'  tbat 
Bmlly  H.  Tubman,  as  executrix  and  life  ten- 
ant under  the  will  of  the  said  Richard  Tub- 
man«  remained  In  possession  of  the  realty 
devised  under  the  said  will  until  June  9, 1885, 
when  she  died  testate,  and  letters  testamen- 
tary were  issued  to  John  M.  Walton,  as  her 
executor. 

"Meventb.  That  the  said  John  M.  Walton, 
executor  of  Emily  H.  Tubman,  qualified  as 
the  executor  of  Richard  Tubman,  and  took 
Into  his  possession  the  said  realty  passing 
under  his  said  will,  and  proceeded  to  admin- 
ister it  in  conformity  therewith. 

''Twelfth.  That  the  justices  of  the  inferior 
court  of  Richmond  county  purchased,  Febru- 
ary 2B,  1868,  from  Alexander  Deas,  125  acres 
of  land  beyond  the  limits  of  the  city  of  Au- 
gusta, and  established  thereon  a  new  county 
home,  and  kept  the  same  in  operation  until 
the  adoption  of  the  constitution  of  1868, 
which  abolished  the  inferior  court  of  the 
county  and  vested  Its  powers  in  the  ordinary, 
which  continued  to  discharge  them  until  the 
adoption  of  the  constitution  of  1877  and  the 
act  of  the  general  assembly  approved  Septem- 
ber 17,  1883  (Gen.  Laws,  528),  which  vested 
the  same  in  judge  of  the  city  court  of  Rich- 
mond county,  as  to  whose  conduct  and  man- 
agement the  grand  Jury  of  Richmond  county, 
in  their  presentments  at  the  April  term,  1808, 
says:  'Everything  on  the  place  is  in  the  best 
of  order.  The  inmates  are  well  cared  for, 
their  reasonable  demands  granted,  and  every- 
thing done  to  make  them  comfortable.'  In 
speaking  of  the  county  farm  attached  to  the 
Institution,  the  grand  Jury  says:  'After  a 
visit  thereto,  It  shows  good  management  and 
careful  attention  at  the  hands  of  the  super- 
intendent, and  the  report  thereto  annexed 
shows  that  the  institution  is  a  source  of 
profit' 

•Thirteenth.  That  after  John  M.  Walton, 
as  executor  of  Richard  Tubman,  had  taken 
possession  of  the  realty  passing  under  his 
wlll«  claims  were  asserted  to  the  said  realty- 
First,  by  the  city  council  of  Augusta,  claim- 
ing to  have  been  appointed  trustee  under  the 
said  will  in  the  place  and  stead  of  the  trus- 
tees of  the  Academy  of  Richmond  County; 
and,  second,  by  William  F.  Eve,  county  com- 
missioner of  Richmond  county,  claiming  that 
he  was  the  proper  person  to  administer  the 
trust  set  forth  in  the  said  will;  and  there- 
upon a  bill  for  direction  was  filed  by  the  said 
John  M.  Walton,  executor  of  Richard  Tub- 
man, July  25,  1885,  which  came  on  to  be 
heard  upon  its  merits,  and  decree  was  en- 
tered June  28, 1886^  directing  him,  as  executor 
of  Richard  Tubman,  to  turn  over  to  petition- 
er all  the  real  estate  of  the  testator  evened 
at  the  time  of  his  death. 

"Fourteenth.  Tbat  this  decision  of  the  court 
was  excepted  to  by  the  city  council  of  Augus- 
ta and  by  the  county  commissioners  of  Rich- 
mond county,  and  reviewed  under  a  writ  of 
error  by  the  supreme  court  of  Georgia,  which, 
January  18,  1887  (see  City  OouncU  v.  Walton, 
7.7  Qa.  517)f  afitoned  the  Judgment  of  the 


court  below;  the  court  stating:  'It  seems  to 
us  manifest  that  it  was  the  object  of  the  tes- 
tator to  knit  this  trust  to  the  office  of  the 
trustees  of  Richmond  County  Academy,  in 
order  to  make  provision  in  that  way  for  its 
permanent  continuance,  without  the  neces- 
sity of  resorting  to  courts  or  other  tribunals 
to  supply  vacancies  when  any  happened. 
This  power  of  selection  and  perpetuation  was 
in  the  body  appointing  the  trustees  of  the 
corporation.  They  were  to  designate  the  per- 
sons who  were  to  discharge  the  duties  it  im- 
poses.' That  thereafter  the  property  was 
turned  over  by  the  said  executor  of  Richard 
Tubman  to  petitioners,  and  after  its  receipt 
the  question  arose  as  to  the  liability  of  the 
funds  In  their  hands  for  taxation.  Upon  this 
question  being  submitted  to  the  courts,  it 
was  held  by  the  supreme  court,  in  the  case  of 
Trustees  v.  Bohler  (Nov.  15,  1887)  80  Ga.  159. 
7  S.  E.  633,  that  the  entire  estate  was  liable 
to  state  and  county  taxation;  and  this  deci- 
sion was  subsequently  extended  by  the  court, 
December  22,  1892,  in  the  case  of  Trustees 
of  Academy  of  Richmond  Ca  v.  City  Coun- 
cil of  Augusta,  90  Ga.  648,  17  S.  E.  61,  so  as 
to  make  the  corpus  subject  to  municipal  taxa- 
tion in  proportion  to  the  relative  number  of 
the  trustees  who  resided  within  the  limits  of 
the  city  of  Augusta. 

"Fifteenth.  That  after  the  receipt  of  the 
said  realty  the  trustees  deemed  It  advisable 
that  it  should  be  sold,  and  accordingly  made 
application  to  this  court,  which  rendered  a 
decree  April  22,  1887,  authorizing  such  sale, 
which  was  subsequently  confirmed  and  en- 
larged by  the  decree  of  June  26,  1890,  to 
which,  as  they  appear  upon  the  records  of 
this  court,  reference  is  hereby  nuide  as  If 
copies  were  annexed  hereta 

"Sixteenth.  That  under  and  by  virtue  of 
these  decrees  all  the  realty  property  in  the 
city  of  Augusta  has  been  sold,  partly  on  time 
and  partly  for  cash,  and  that,  for  the  pur- 
pose of  reducing  the  taxation  on  the  corpus, 
investments  have  been  made  to  a  large  extent 
in  bonds  of  the  state  of  Georgia;  the  resi- 
due of  the  estate  consisting  of  bonds  se- 
cured by  liens  on  the  property  purchased, 
such  as  the  Augusta  Chronicle  and  the  Com- 
mercial Club. 

"Seventeenth.  That  after  receiving  posses- 
sion of  the  realty  in  Augusta,  and  the  making 
of  the  sales,  the  trustees  resolved  to  pur- 
chase with  the  income  a  lot  in  or  near  the 
city,  with  a  view  of  making  that  the  situs  of 
the  institution;  and,  pursuant  to  this  con- 
templated action,  they,  by  deeds  dated  Sep- 
tember 26,  1888,  and  October  13,  1888,  pur- 
chased from  Ellen  Pike  and  Mary  A.  Newby 
tracts  of  land  comprising  105  acres,  more  or 
less,  which  purchase  has  been  made  known 
to  this  court,  and  was  confirmed  by  its  de- 
cree of  October  15,  1888,  to  which  reference 
is  made  as  if  a  copy  was  annexed  hereto. 

"Eighteenth.  That,  by  the  terms  of  the 
trust,  petitioners  were  only  authorized  to  use 
the  income  of  the  trust  estate;  that,  on  ac- 
count that  the  same  was  annually  reduced  by 
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the  taxes  paid,  the  amount  was  too  small  to 
Justify  them  in  taking  any  action,  and  they 
haye  delayed,  to  hare  it  increased. 

"Nineteenth.  That  at  the  annual  session 
of  the  board  in  1894  a  committee  was  ap- 
pointed to  investigate  and  report  in  reference 
to  the  extent  and  character  of  this  fund,— as 
to  what  action  should  be  had  therewith  by 
the  board.  This  report  was  submitted  to  the 
annual  meeting  of  1895,  and,  there  still  not 
being  in  hand  a  sufficient  amount  to  justify 
any  decisive  action,  the  matter  lay  over  until 
the  23d  of  September,  1897.  when  the  trus- 
tees met  to  take  under  consideration  further 
action  looking  to  active  administration  of  the 
trust.  That  a  committee  was  appointed  to 
investigate  and  report  as  to  the  propriety  of 
erecting  upon  the  academy  grounds  or  else* 
where  a  building  in  which  a  technological  in- 
stitute, free  to  all,  could  be  established,  and 
also  whether  or  not  the  income  arising  from 
the  entire  trust  fund  held  under  the  provi- 
sions of  the  will  of  Richard  Tubman,  if  ap- 
plied to  the  support  and  maintenance  of  the 
pupils  in  such  school,  would  be  sufficient  to 
accomplish  satisfactory  results  in  conform- 
ity to  the  terms  of  the  trust. 

"Twentieth.  That  the  committee  was  ap- 
pointed, reported  progress  March  12,  1898, 
when  the  matter  was  recommitted,  and  at  the 
annual  meeting  of  the  board,  July  6,  1898,  a 
further  report  was  made,  in  which  the  com- 
mittee expressed  the  opinion  that  the  income 
now  on  hand  and  what  might  arise  here- 
after would  be  most  judiciously  expended  in 
the  establishment  of  a  technological,  textile, 
or  manual  school  of  such  a  character  as  may 
be  hereafter  determined  upon,  the  same  to 
be  free  to  all,  but  that,  as  it  might  be  looked 
upon  as  a  departure  from  the  strict  terms  of 
the  bequest  to  the  trustees,  the  committee 
presented  to  the  board,  who  adopted  it  unani- 
mously, a  resolution  that  application  be  made 
to  the  next  term  of  this  court  for  direction  to 
the  trustees  In  the  proper  administration  of 
the  trust,  and  that  express  authority  be  asked 
for  the  establishment,  from  time  to  time, 
when  deemed  advisable  by  the  board,  and 
for  the  supx)ort  and  administration  thereof, 
of  either  a  technological,  textile,  or  manual 
school,  free  to  all;  that  for  this  purpose  the 
board  be  authorized  to  apply  all  the  accrued 
income  now  in  their  hands,  and  that  which 
may  arise  from  time  to  time,  on  the  corpus, 
with  authority  to  the  trustees  to  discontinue 
the  school,  and  make  further  and  other  appli- 
cation of  the  said  income  in  their  uncontrolled 
discretion,  in  the  event  the  establishment  of 
the  school  so  adopted  does  not  accomplish  the 
results  expected  therefrom,  a  certified  copy  of 
which  is  hereto  annexed,  marked  'B.' 

**Twenty-Pirst  That  according  to  the  re- 
port made  by  the  treasurer  to  the  board  at 
the  annual  meeting  July  6,  1898,  the  entire 
estate  aggregated  the  sum  of  $96,184.54,  and 
the  Pike  and  Newby  places:  Of  this,  $76,702.- 
72  is  the  corpus;  the  income  from  July  1, 
1897.  to  July  1,  1898,  being  $4,731.48.  That 
a  statement  showing  of  what  the  estate  orig- 


inally consisted  and  now  consists  if  h^eto 
annexed,  marked  'Exhibit  O.' 

"Twenty-Second.  That,  in  constroing  this 
will,  petitioners  respectfully  call  attention  to 
the  fact  that  the  supreme  court  of  this  state, 
in  the  case  hereinbefore  set  forth  (City  Oonn- 
cll  V.  Walton,  77  6a.  522),  says:  •The  proper 
inference  to  be  drawn  from  this  provision  of 
the  will  is,  as  it  seems  to  us,  that  the  testator 
delil)erate]y  passed  by  the  county  corporation, 
and  the  agents  selected  by  it  for  the  perform- 
ance of  this  public  duty,  and  conferred  the 
power  upon  others,  whom  he  preferred  to 
dispense  his  charity.  His  expressed  object 
was  to  establish  out  of  his  means,  to  be  sup- 
ported by  the  income  of  the  property  dedi- 
cated by  his  will  to  that  use.  an  asylum  for 
the  poor  of  Richmond  county.  There  was  no 
direct  gift  to  the  county  or  to  the  authorities 
empowered  to  direct  its  municipal  affairs,  and 
we  have  seen  that  none  could  be  applied  from 
the  terms  of  the  bequests.'  In  the  said  case 
(Trustees  v.  Bohler)  in  80  Ga.  162,  7  S.  B.  635, 
the  court  says,  when  considering  the  ques- 
tion of  taxation:  'In  the  case  of  a  poor  house 
the  realty  might  embrace,  besides  the  lands 
covered  with  the  necessary  buildings,  grounds 
for  recreation  exercise,  for  pasture  of  the 
animals,  and  even  a  farm  for  the  Inmates  to 
cultivate.  The  establishment  as  a  whole 
might  embrace  all  these,  with  articles  of  per- 
sonalty to  auy  needful  extent  for  supplying 
the  inmates  with  all  the  comforts  of  life,  and 
keeping  them  in  a  heaithy.  virtuous,  cheerful, 
and  contented  state  of  existence/ 

"Twenty-Third.  That  by  the  act  of  Decem- 
ber 18,  1817  (Prince,  Dig.  p.  430),  a  fund  was 
created  and  established  for  the  support  of 
free  schools  throughout  the  state;  that  by  act 
of  December  21,  1821,  provision  was  made 
for  the  division  of  $500,000  equally  between 
the  academies  and  free  schools;  that  under 
the  act  of  December  22,  1823,  provision  was 
made  for  the  investment  of  the  hitter  fund, 
and  the  distribution  of  the  annual  income, 
amounting  to  between  twenty  and  thirty 
thousand  dollars,  among  the  counties,  in  pro- 
portion to  their  white  population,  for  the  edu- 
cation of  the  poor  children,  and  In  the  pay- 
ment of  their  tuition;  that  the  act  of  Decem- 
ber 23,  1862,  specified  what  persons  would 
be  the  beneficiaries  of  the  fund,  and  such 
laws  were  of  force  at  the  making  of  the  will 
by  the  said  Richard  Tubman;  that  after  his 
death,  by  the  act  of  December  23,  1836,  there 
was  set  apart,  as  a  permanent  free  school 
and  educational  fund,  one-third  of  the  surplus 
revenue,  amounting  to  $350,000,  and  a  joint 
committee  of  five  in  the  senate  and  house  of 
representatives  was  appointed  to  adjust  a 
plan  of  common-school  education  best  adapt- 
ed to  the  genius,  habits  of  life,  and  thoughts 
of  the  people  of  Georgia;  that  by  the  act  of 
December  26.  1837  (Laws  1837,  p.  94,  f  9),  the 
legislature  amended  and  modified  its  report, 
and  passed  an  act  establishing  a  general  sys- 
tem of  education  by  common  schools,  to  take 
effect  in  1839,  and  by  an  act  approved  De- 
cember 29,  1838,  S  2  (Pub.  Laws,  p.  19),  It 
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was  enacted  that  the  goyernor  was  author- 
ized to  draw  his  warrant  in  fayor  of  Alex- 
ander Cunningham,  president  of  the  board  of 
trustees  of  the  Academy  of  Richmond  County, 
for  all  dividends  on  the  academic  fund  due 
to  the  academy,  and  then  in  arrear. 

•Twenty-Fourth.  That  the  system  of  edu- 
cation so  established  under  these  laws  con- 
tinued In  operation  and  without  any  material 
change  until  the  adoption  of  the  constitution 
of  July  25,  1868.  This  provided  for  the  estab- 
lishment of  a  system  of  general  education,  to 
be  forever  free  to  all  of  the  children  of  this 
state.  After  its  adoption  there  was  enacted, 
August  23,  1872  (Pub.  Laws,  p.  456),  an  act 
to  regulate  instruction  in  the  county  of  Rich- 
mond, pursuant  to  which  act  and  the  amend- 
ments thereof  the  common-school  system  in 
this  county  Is  now  in  operation.  That  on  the 
same  day  there  was  enacted  (Pub.  Laws,  p. 
74)  an  act  to  perfect  the  public-school  system, 
and  to  supersede  the  existing  school  laws, 
section  87  of  which  enacted  that  the  county 
board  of  education  should  have  the  power  to 
organize  in  each  county  one  or  more  manual 
labor  schools,  on  such  plan  as  shall  be  self- 
sustaining,  provided  that  the  plan  be  first 
submitted  to  and  approved  by  the  state  board 
of  education.  That  subsequently  the  present 
constitution  of  this  state  went  into  opera- 
tion, December  21,  1877,  which  ordained  that 
there  should  be  a  thorough  system  of  common 
schools  for  the  education  of  children  in  the 
elementary  branches  of  an  English  education 
only,  as  nearly  uniform  as  practicable,  and 
that  the  existing  local  school  system  should 
not  be  affected  thereby.  That  the  legislation 
under  this  constitution,  as  it  now  appears  In 
section  1379  of  the  Political  Code  of  the  state. 
Is  the  same  enactment  with  reference  to  man- 
ual schools  as  the  act  of  1872,  but  none  have 
ever  been  established  in  this  county,  as  peti- 
tioners believe,  because  there  was  no  demand 
therefor,  and  they  were  required  to  be  self- 
supporting. 

•*Twenty-Fifth.  That,  in  the  opinion  of  peti- 
tioners. In  order  to  provide  a  means  of  bread- 
winning  for  our  youths,  there  exists  a  neces- 
sity of  furnishing  a  class  of  education  not 
provided  for  under  the  constitution  and  gen- 
eral laws  of  this  state  or  the  local  laws  of 
this  county,  and  that  the  giving  of  such  an 
education  is  the  best  charity  that  could  be 
now  extended  to  them. 

••Twenty-Sixth.  That  the  trustees  of  the 
Academy  of  Richmond  County  are  not  suffi- 
ciently endowed  for  this  purpose  in  its  cor- 
porate capacity,  but  these  petitioners  believe 
that  such  an  education  can  best  be  given 
them  by  applying  to  this  purpose  the  income 
arising  from  the  corpus  now  in  their  hands, 
held  under  the  will  of  Richard  Tubman,  with 
the  future  income  as  it  may  from  time  to 
time  arise  and  be  payable.** 

At  the  trial  the  parties  made  and  filed,  un- 
der the  approval  of  the  court,  the  following 
agreement  as  to  the  facts  of  the  case,  to  wit: 

••(1)  It  is  hereby  admitted  that  the  facts 
■et  forth  in  paragraphs  1  to  26  of  the  petition 


are  true,  and  that  the  exhibits  annexed  to  the 
petition  are  true  and  correct  copies  of  the 
originals,  admissible  for  all  the  legal  pur- 
poses, subject  to  their  proper  construction  and 
legal  eflfect  by  the  court.  (2)  That  the  Wid- 
ows* Home  is  a  corporation  created  by  the 
order  of  this  court  of  April  17,  1899,  in  re- 
newal of  a  previous  corporation  by  the  same 
name,  having  such  powers  as  specified  In  the 
charter.  That  it  is  located  on  a  tract  of  land 
donated  by  the  city  council  of  Augusta  to 
certain  individual  ladies  July  10,  1871;  the 
deed  stating  it  is  •for  the  erection  of  a  suit- 
able home  for  Indigent  widows,  and,  should 
said  property  cease  to  be  used  for  this  pur- 
pose, then  the  same  is  to  revert  to  the  city 
of  Augusta,  and  the  conveyance  cease  to  have 
any  effect  or  binding  force  on  the  grantor.^ 
The  work  of  this  corporation  is  that  set  out 
in  paragraph  8  of  its  intervention.  (3)  That 
the  Medical  College  of  Georgia  is  a  corporate 
Institution,  part  and  parcel  of  the  University 
of  Georgia,  located  upon  land  the  title  to 
which  is  in  the  trustees  of  the  Academy  of 
Richmond  County  as  a  corporate  body;  this 
land  having  been  granted  to  the  college,  with 
the  sanction  of  the  general  assembly  of  Geor- 
gia, pursuant  to  the  acts  of  December  20, 
1833,  and  November  13,  1893  (Pub.  Laws,  p. 
64).  That,  as  an  adjunct  to  the  college,  the 
hospital  was  created  and  enlarged,  pursuant 
to  agreement  with  the  city  council  of  Augus- 
ta; the  city  council  furnishing  a  certair 
amount  per  annum  for  its  support  and  the  pa- 
tients therein  who  are  unable  to  pay,  with 
the  right  on  the  part  of  the  hospital  author- 
ities to  charge  all  pay  piitients;  the  hospital 
having,  particularly  in  its  enlargement  under 
the  act  of  November  13,  1893,  pay  wards, 
from  which  it  derives  income.  (4)  That  the 
Lamar  or  Freedmen's  Hospital,  in  the  city  of 
Augusta,  is  an  institution  established  pursu- 
ant to  the  will  of  Gasaway  B.  Lamar,  of  New 
York  City,  formerly  of  Augusta,  Ga.,  who 
gave  a  money  bequest  to  the  city  council  of 
Augusta  for  the  purpose  of  affording  hospi- 
tal facilities  to  the  indigent  and  sick,  and  it 
derives  Its  support  from  municipal  gifts  and 
such  patients  as  may  be  able  to  pay  for  rooms 
therein.  (5)  The  King's  Daughters  are  an  un- 
incorporated society  of  ladles  of  all  religious 
denominations,  whose  objects  and  work  are 
to  supply,  as  far  as  their  means  will  allow, 
the  poor  persons  of  the  community  with  the 
necessities  of  life,  such  as  food,  shelter,  fuel, 
medicine,  clothing,  etc.  They  do  not  con- 
trol a  home  or  institution  in  which  the  ob- 
jects of  their  charity  are  quartered,  but  these 
poor  are  visited  by  the  members  of  the  King's 
Daughters  at  their  homes,  and  assistance  ren- 
dered there.  The  King's  Daughters  have, 
among  their  work,  one  larger  charity,  called 
the  *Day  Nursery,'  which  consists  of  the 
maintenance  of  furnished  rooms,  in  charge  of 
a  matron,  where  the  small  children  of  the 
poor  factory  operatives  and  other  day  labor- 
ers are  taken  care  of  and  fed  during  the  day. 
while  their  parents  work  at  their  various  dm 
ties.    This  special  charity,  with  all  the  other 
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work  of  the  society  amoDg  12m  poor,  !■  rap* 

ported  by  annual  and  other  Yolnntary  con- 
tributions given  tbem  for  that  purpose." 

On  the  foregoing  pleadings  and  facts  the 
case  was  submitted  to  the  court  for  Its  de- 
cree, and  afterwards  the  court  rendered  Its 
decree  as  follows: 

''This  cause,  coming  on  to  be  heard,  was 
set  down  for  trial  by  consent  of  all  parties, 
and  all  questions  of  law  and  of  fact  referred 
to  the  decision  of  the  court  without  the  In- 
tervention of  a  jury.  It  Is  thereupon  consid- 
ered, adjudged,  and  decreed  by  the  court: 
(1)  That  at  the  death  of  Richard  Tubman,  No- 
vember, 1836,  the  poor  of  Richmond  county 
were  provided  for  by  law  with  an  asylum  for 
the  Invalids,  and  educated,  free  of  cost,  out 
6f  the  poor-school  fund  of  the  state  distribut- 
ed annually  amongst  the  different  counties  in 
proportion  to  the  number  of  free  white  popu- 
lation in  each  county;  no  child  being  admit- 
ted who  had  been  taught  reading,  writing, 
and  the  usual  rules  of  arithmetic,  or  whose 
parents  or  estate  paid  a  tax  exceeding  fifty 
cents  over  and  above  the  poll  tax.  That  this 
was  the  state  of. affairs  which  the  testator 
sought  to  improve  by  his  beneficence.  (2) 
That  since  the  death  of  Richard  Tubman  fur- 
ther and  more  ample  provision  has  been  made 
by  the  county  for  the  support  and  mainte- 
nance of  the  invalid  poor  at  the  county  home 
established  and  now  existing  in  place  of  the 
old  one,  and  education  has  been  made  free 
to  all,  pursuant  to  the  constitution  of  1868 
and  the  local  law  of  this  county,  so  that  for 
the  support  of  the  indigent  poor,  and  the  edu- 
cation of  all  the  poor  in  the  ordinary  branches 
of  an  English  education,  ample  facilities  ex- 
ist (3)  That  on  the  28th  day  of  June,  1886, 
under  a  bill  in  equity  filed  in  this  court  by 
John  M.  Walton,  as  executor  of  Richard  Tub- 
man, to  which  the  city  council  of  Augusta 
and  the  county  of  Richmond,  through  its 
county  commissioner,  and  petitioners  were  de- 
fendants, a  decree  was  rendered  directing  the 
executor  of  Richard  Tubman  to  turn  over  to 
plaintiffs  the  real  estate  of  the  testator  own- 
ed by  him  at  the  time  of  his  death,  passing 
under  the  provisions  of  his  will;  this  consist- 
ing mainly  of  realty  on  the  north  side  of 
Broad  street,  between  Jackson  and  Mcintosh 
streets,  comprising  lots  719  to  729  Broad 
street,  and  also  626  and  628  Reynold  street, 
with  two  other  lots,  the  title  to  which  was  in 
controversy.  Also,  certain  funds  in  the  hands 
of  the  executor,  arising  from  the  income  of 
the  property  pending  the  litigation.  That  this 
decree  was  carried  into  effect,  and  that  sub- 
sequently, pursuant  to  decree  of  the  court  of 
April  22,  1897,  in  suit  of  petitioners,  to  which 
John  M.  Walton,  executor  of  Richard  Tub- 
man, was  defendant,  sales  were  made  of  all 
the  realty,  and  the  corpus  of  the  trust  estate 
now  in  the  hands  of  petitioners  aggregates 
the  sum  of  $76,702.72.  That,  in  the  conduct 
and  management  of  the  estate  by  the  trus- 
tees, it  has  been  Increased  by  the  income  re- 
ceived, and  now  consists  of  48,000  state  of 
Georgia  4%  per  cent  bonds,  12,000  state  of 


Georgia  8M  per  euat  twnds,  18,000  bonds  of 
the  Augusta  Chronicle,  19,000  bonds  of  the 
Commercial  Club,  9  notes  of  William  Schwei- 
gert,  aggregating  |4,567.50,  and  the  real  es- 
tate In  the  county  known  as  the  Pike  and 
Newby  places,  comprising  105  acres,  more 
or  less.  That  the  amount  of  accrued  income 
now  In  the  hands  of  the  trustees,  without 
taking  into  consideration  the  premium  paid 
for  the  bonds  of  the  state,  aggregates  the 
sum  of  $19,476.82,  and  the  said  Pike  and  New- 
by places,  purchased  out  of  the  income,  at  a 
cost  of  $5,000,  by  order  of  the  court  of  Octo- 
ber 15,  1888.  Tliat  all  of  this  income  is  now 
at  the  disposal  of  the  petitioners,  to  carry  out 
the  trust  created  under  the  said  will  of  Rich- 
ard Tubman.  (4)  That  the  action  set  out  in 
the  petition  as  had  by  the  trustees  In  the  ad- 
ministration of  the*  trust,  with  all  the  sales 
and  reinvestments  made  by  them,  is  hereby 
ratified  and  confirmed;  and  the  said  trus- 
tees, in  addition  to  the  authority  given  to 
them  under  the  order  of  the  court,  April  22, 
1887,  which  authorized  investment  in  such 
bonds,  not  state  or  municipal,  as  the  trustees, 
by  resolution  of  a  majority  in  number  there- 
of, may  indicate  and  determine  to  be  to  the 
best  interest  and  welfare  of  the  trust,  for 
the  production  of  income  to  be  expended  as 
directed  by  the  said  will,  shall  be  authorized 
from  time  to  time,  whenever  they  shall  deem 
it  best,  to  sell,  exchange,  or  reinvest  these 
securities  for  others,  or  to  make  loans  upon 
real  estate,  taking  title  thereto,  and  giving 
the  debtor  defeasances  back,  under  such  rules 
and  regulations  as  may  be  from  time  to  time 
prescribed  by  the  trustees.  (5)  The  court,  in 
construing  the  bequest  to  said  trustees  under 
the  will  of  Richard  Tubman,  a  copy  of  which 
is  annexed  to  the  petition,  marked  'Exhibit 
A,*  holds  the  trust  created  to  be  one  that  at- 
taches to  the  individuals  who  may  from  time 
to  time  hold  the  office  of  trustees  of  the 
Academy  of  Richmond  County.  That  the  tes- 
tator intended  to  vest  in  these  Individuals, 
while  holding  the  said  ofiice,  the  free  and 
unlimited  power  to  dispense  his  charity  in 
the  establishment  of  such  a  poor  house  for 
the  poor  of  Richmond  county  as  would.  In 
the  Judgment  of  the  trustees  for  the  time  be- 
ing, be  deemed  by  them  to  be  best  adapted 
to  carrying  out  the  object  of  the  testator's 
bounty.  That  these  trustees  in  the  adminis- 
tration of  the  trust  are  authorized  to  estab- 
lish such  a  school  for  the  poor  whites  of  the 
county  as  to  them  seems  best  and  are  to 
maintain  and  keep  the  same  separate  and 
apart  from  any  county  organization  whatso- 
ever. (6)  That  the  resolution  adopted  by  the 
trustees  July  6.  1898,  a  copy  of  which  is  BIx- 
hibit  B  to  the  petition,  in  the  opinion  and 
judgment  of  the  court  was  authorized  under 
the  provisions  of  the  trust,  and  its  adoption 
is  hereby  expressly  sanctioned  and  approved; 
a:nd  the  court  holds  that  the  petitioners  and 
their  successors  holding  the  office  of  trustees 
have  the  authority,  under  the  will  and  sanc- 
tion of  this  court  to  expend  all  the  income 
now  on  hand,  or  that  which  may  hereaftei 
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arise  from  time  to  time  upon  the  eorpui  as 
now  invested  or  to  be  reinvested,  to  the  estab- 
lishment, support,  and  maintenance  of  such 
a  technological,  textile,  manual,  or  other 
school  as  may  by  the  petitioners  or  their  suc- 
cessors be  deemed  advisable  to  establish  or 
maintain  from  time  to  time,  with  the  right  to 
discontinue  the  same  whenever,  in  their  judg- 
ment, it  ceases  to  be  best  adapted  to  carrying 
out  the  objects  of  testator's  bounty.  (7)  That 
petitioners  and  their  successors  in  office  shall 
be  authorized  to  purchase  from  time  to  time, 
in  their  names  as  trustees  under  the  said 
will  of  Richard  Tubman,  any  realty  or  per- 
sonalty needful  or  necessary,  in  their  opinion, 
for  the  establishment  of  such  a  school  as  may 
hereafter  be  determined  upon  by  them,  and 
the  same  to  sell,  exchange,  or  otherwise  dis- 
pose of  as  to  the  petitioners  or  their  suc- 
cessors may  seem  best  from  time  to  time,  in 
the  event  of  an  enlargement,  change,  altera- 
tion, or  discontinuance  thereof.  (8)  That  the 
said  trustees  shall  have  authority  to  prescribe 
rules  and  regulations  for  the  said  school,  pro- 
vide necessary  professors  and  instructors 
therein,  and  generally  to  do  whatever  may  be 
necessary  to  make  effectual  the  charity  cre- 
ated by  testator's  will.  They  shall  also  have 
authority  from  time  to  time  to  add  such  spe- 
cial features  to  the  course  or  curriculum 
adopted,  and  to  open  such  other  departments 
of  training  and  instruction  therein,  as  they 
shall  deem  that  the  progress  and  advance- 
ment of  the  times  require,  and  the  income  of 
the  trust  estate  warrants.  (9)  The  question 
of  admission  into  the  school,  of  any  pupil, 
shall  be  left  entirely  to  the  discretion  of  the 
said  trustees,  as  to  number,  qualification, 
sex,  or  otherwise,  but  that  the  same  shall  be 
free  from  any  charge  or  tuition  to  those 
admitted.  (10)  That  if  the  trustees  of  the 
Academy  of  Richmond  County,  as  a  corpo- 
rate body,  should  Indicate  a  willingness  there- 
for, petitioners  shall  be  at  liberty  to  expend 
the  income,  or  such  portion  thereof  as  may 
be  deemed  advisable,  in  the  erection  of  the 
buildings,  machinery,  etc.,  requisite  and  nec- 
essary, on  the  academy  grounds  or  other  lots 
of  that  corporation,  reserving  the  right  of  re- 
moval therefrom  should  the  school  be  dis- 
continued, or  it  is  deemed  advisable,  in  the 
progress  of  future  events,  to  place  them  else- 
where. (11)  That  the  realty  owned  by  the 
trustees  in  the  county  of  Richmond,  known 
as  the  Pike  and  Newby  places,  conveyed  to 
petitioners  by  deeds  dated  September  26, 
1888,  and  October  13,  1888,  from  Ellen  Pike 
and  Mary  A.  Xewby,  are  hereby  authorized 
to  be  sold  privately  or  publicly,  in  conform- 
ity to  the  decision  of  the  trustees,  and  a  deed 
In  their  name  as  trustees  under  the  said  will, 
countersigned  by  the  finance  committee  and 
the  president,  shall  pass  to  the  purchaser  a 
good  and  indefeasible  title,  without  requiring 
him  or  her  to  see  after  the  proper  application 
of  the  purchase  money;  such  sale  to  be  made 
for  cash  or  on  time,  for  the  whole  or  any 
part  of  the  said  tract,  and  the  purchasers  to 
be  admitted  Into  possession  either  under  bond 


for  titlefl,  or  deed  and  mortgage  back,  as  to 
the  said  finance  committee  of  the  said  trus- 
tees may  seem  advisable.  (12)  That,  in  cou- 
ducting  and  carrying  on  the  schools  pro- 
posed to  be  established  by  petitioners,  the 
purchase  of  property  therefor,  and  the  mak- 
ing of  sales,  reinvestments,  or  exchanges  of 
the  trust  estate,  the  plaintiffs  are  not  re- 
quired to  make  any  annual  or  other  returns 
of  their  acts  and  doings  in  the  premises;  be- 
ing only  subject  to  the  supervision  of  this 
court  in  the  exercise  of  its  chancery  power, 
to  which  authority  alone  shall  petitioners  be 
amenable.  (13)  That  the  action  of  the  trus- 
tees in  presenting  this  petition  is  ratified  and 
confirmed  as  an  act  not  done  from  any  ex- 
cess of  caution,  but  wise  and  prudent  under 
the  circumstances.  And  It  is  ordered  that 
the  costs  and  expenses  attendant  hereon  be 
paid  by  the  trustees  out  of  the  income  in 
their  hands.*' 

To  which  decree  exceptions  were  filed, 
which  exceptions  have  been  sufficiently  stat- 
ed in  the  opinion  of  the  supreme  court 

Frank  H.  Miller,  for  plaintiffs  in  error.  J. 
B.  Lamar  and  Irvin  Alexander,  for  defend- 
ants In  error. 

FISH,  J.  1.  The  facts  of  this  case  will 
be  found  in  the  reporter's  statement.  We 
shall  not  deal  with  all  the  assignments  of 
error  contained  in  the  bill  of  exceptions,  as 
the  view  which  we  take  of  the  case  renders 
it  unnecessary  to  do  so.  In  this  view,  the 
questions  raised  by  the  petitioners  in  refer- 
ence to  the  intervention  filed  by  the  Widows' 
Home  and  certain  citizens,  and  those  in  ref- 
erence to  the  answer  of  the  administrator  of 
the  estate  of  the  residuary  legatee,  are  not 
material.  We  shall  deal  first  with  the  main 
question;  that  is,  whether  the  court  erred  in 
rejecting  the  scheme  proposed  by  the  trustee 
for  executing,  by  cy  pres,  the  charitable  intent 
of  the  testator.  The  testator  provided  "that 
all  the  real  estate  that  I  may  die  possessed 
of  in  the  city  of  Augusta  after  the  death  of 
my  wiffe  be,  and  it  is  hereby,  given  to  the 
trustees  of  the  Richmond  County  Academy 
and  their  successors;  the  annual  product  to 
be  by  them  appropriated  to  the  erection  of  a 
poor  house  in  said  county,  and  for  the  sup- 
port of  Its  inhabitants  forever."  Represent- 
ing to  the  court  that  the  annual  Income  ac- 
cruing upon  the  fund  in  their  hands  'Ms  ab- 
solutely insufflcieut  to  support  and  maintain 
a  complete  poor  house,"  and  that,  "dealing 
with  the  situation  as  the  trustees  find  it,  no 
necessity  exists  for  such  an  institution  as  a 
complete  poor  house  in  or  near  the  city  of 
Augusta,  as  that  maintained .  by  the  public 
is  sufficient  to  meet  the  demand,'*  and  **that, 
while  the  Income  in  hand  is  not  sufficient  to 
support  and  maintain  a  poor  house  in  all  its 
branches,  yet  it  Is  sufficient  to  establish  and 
maintain  some  department  of  a  poor  house 
or  work  house,  as  defined  by  the  'lexicogra- 
phers, and  as  generally  exists,"  the  trustees 
prayed  the  court  to  be  allowed  to  establish 
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and  maintain  '^nrii  a  technological,  textile, 
manual,  or  other  school"  as  they  should  deem 
advisable,— such  school  ''to  be  at  all  times 
free  to  the  citizens  of  the  county  of  Rich- 
mond,"—the  same  being,  according  to  thehr 
contention,  "one  branch  of  a  poor  house." 
No  evidence  was  introduced  at  the  hearing 
for  the  purpose  of  showing  that  it  was  im- 
possible, with  the  means  at  the  disposal  of 
the  trustees,  to  establish  and  maintain  a  poor 
house,  but  the  case  was  tried  simply  upon 
the  pleadings;  the  allegations  of  the  petition- 
ers in  reference  to  the  inadequacy  of  the  in- 
come for  this  purpose  not  being  denied.  It  is 
to  be  observed,  however,  in  this  connection, 
that  the  only  parties,  other  than  the  trus- 
tees, to  the  case,  were  the  administrator  of 
the  estate  of  the  residuary  legatee,  who  was 
made  a  party  defendant  to  the  petition,  and 
certain  citizens,  and  the  Widows*  Home,  who, 
by  leave  of  the  court.  Intervened  and  prayed 
that  the  trustees  should  be  directed  to  pay 
over  the  income  to  that  charitable  institution, 
"under  such  terms  and  conditions  as  [might] 
be  equitable  and  proper."  The  administrator 
simply  contended  that,  If  it  was  "undesirable 
or  impracticable  to  devote  the  funds  in  the 
hands  of  the  petitioners  to  the  specific  pur- 
pose expressed  in  the  will  of  Richard  Tub- 
man, such  funds  could  not  and  should  not  be 
applied  to  the  support  and  maintenance  of  "a 
textile,  manual,  or  other  school  of  the  char- 
acter referred  to  in  the  petition,"  but  that, 
according  to  the  doctrine  of  cy  pres,  the  fund 
should  be  devoted  to  the  support  of  the  Wid- 
ows' Home,  or,  if  that  institution  should  be 
held  not  entitled  to  the  benefit  of  the  testa- 
tor's charity,  he  suggested  the  city  hospitals 
and  a  charitable  organization  known  as  the 
"King's  Daughters."  The  petition  was  filed 
on  the  27th  of  September,  1898,  and  it  ap- 
pears from  the  showing  therein  made  by  the 
trustees  that  the  trust  estate  In  their  hands 
consists  of  the  corpus,  amounting  to  $76,- 
702.72,  accrued  income,  amounting  to  $19,- 
476.82,  and  the  Pike  and  Newby  places,  com- 
prising 105  acres  of  land,  which  were  pur- 
chased with  Income,  at  a  cost  of  $5,000,  and 
that  the  Income  from  July  1,  1897,  to  July  1, 
1898,  was  $4,731.48. 

While  we  can  understand  how  the  trustees, 
from  their  point  of  view,  may  sincerely  be- 
lieve, as  we  have  no  doubt  they  do,  that,  with 
the  limited  means  at  their  command,  they 
can  accomplish  more  good  by  establishing 
and  supporting  a  school  of  the  character 
which  they  propose  than  by  erecting  and 
maintaining  a  poor  house,  we  must  confess  we 
are  at  a  loss  to  see,  from  the  showing  which 
they  make,  how  It  is  impossible  and  imprac- 
ticable to  establish  and  support  a  poor  house, 
in  which  at  least  a  limited  number  of  desti- 
tute people  could  find  a  home  and  a  support. 
There  are,  doubtless,  many  poor  houses  in  this 
state,  in  each  of  which  a  number  of  indigent 
people  are  sheltered  and  supported,  which 
have  been  erected  and  which  are  maintained 
with  less  means.    But  as  the  court  below  has 


found  that  It  is  Impossible  and  impracticable 
to  carry  out  the  intention  of  the  testator  in 
the  specific  mode  which  he  prescribed,  and 
this  finding  is  not  excepted  to,  the  question 
whether  there  was  any  real  necessity  for  In- 
voking the  doctrine  of  oy  pres  In  this  case  is 
not  before  this  court.  As  the  case  presents 
itself  to  us,  this  doctrine  must  be  resorted  to, 
and  the  question  now  to  be  determined  is 
whether  the  scheme  proposed  by  the  trustees, 
and  presented  to  the  court  for  approval,  is 
"next  most  consonant  with  the  specific  mode 
prescribed"  by  the  testator  for  the  execution 
of  his  charitable  Intent;  for  "if  the  specific 
mode  of  execution  be  for  any'  cause  impossi- 
ble, and  the  charitable  intent  be  still  manifest 
and  definite,  the  court  may,  by  approximation, 
give  effect  in  a  manner  next  most  consonant 
with  the  specific  mode  prescribed."  Civ.  Code, 
$  4007.  In  the  petition  and  in  the  argument 
of  the  able  and  learned  coimsel  for  the  plain- 
tiffs in  error  much  ingenuity  has  been  dis- 
played in  endeavoring  to  demonstrate  that  "a 
technological,  textile,  or  manual  school"  Is, 
after  all,  but  "one  branch  of  a  poor  house"; 
and  upon  this  argument  is  based  the  proposi- 
tion that  as  it  is  impossible  and  impracticable 
to  establish  "a  poor  house,  in  all  Its  branch- 
es," the  proper  thing  to  do,  under  the  doc- 
trine of  cy  pres,  is  to  establish  and  maintain 
such  "a  branch  of  a  poor  house."  While  we 
are  inclined  to  think  that  this  argument,  es- 
pecially as  applied  to  the  poor-house  system 
which  existed  in  the  testator's  day,  is  more 
ingenious  than  sound,  we  will  not  stop  to 
question  its  soundness  here;  for,  whether  It 
be  sound  or  unsound,  one  thing  we  think  Is 
very  clear,  and  that  is  that,  when  the  testa- 
tor undertook  to  provide  for  the  erection  of 
a  poor  house  and  the  support  of  its  Inhabit- 
ants forever,  his  purpose  was  not  to  erect  and 
maintain  an  institution  for  the  technical  edu- 
cation of  the  young,  but  to  provide,  in  Rich- 
mond county,  a  home  and  support  for  those 
who,  from  their  condition  and  circumstances 
in  life,  should  be  fit  subjects  to  become  the 
inhabitants  of  such  an  asylum  as  a  poor 
house,  and  to  be  supported  therein.  A  present 
home  and  a  present  support  were  what  he  in- 
tended. His  intentloa  was  not  that  his  ben- 
efaction should  be  used  to  prevent  poverty  or 
pauperism  in  the  future,  by  qualifying  the 
young  to  become  breadwinners,  but  it  was 
that  it  should  be  used  for  the  purpose  of  pro- 
viding shelter  and  support  for  those  who 
should  be  already  poverty  stricken.  To  equip 
the  young  for  the  struggle  of  life  would  doubt- 
less tend  in  some  considerable  degree  to  pre- 
vent poverty  in  the  days  to  come,  but  it  would 
not  be  providing  for  the  present  support  of 
the  indigent  The  testator  not  only  provided 
for  the  erection  and  maintenance  of  a  poor 
house,  but  he  clearly  indicated  the  exact  pur- 
pose for  which  he  desired  the  poor  house  to  be 
erected,  and  that  was  '*for  the  support  of  its 
inhabitants  forever."  Td  make  his  intention 
unmistakably  definite  and  clear,  he  directed 
that  the  income  of  the  property  should  be  for- 
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ever  applied  to  the  stipport  of  the  IxihiibltantB 
of  a  poor  house.  As  If  he  looked  Into  the 
future,  and  apprehended  that  there  might 
come  a  time  when  the  trustees  would  think 
it  advisable  to  apply  the  income  to  some  cog- 
nate purpose,  he  clinched  his  intention  with 
the  sweeping  word  'toreyer."  "Forever  to 
the  support  of  the  indigent*'  is  the  keynote  to 
his  charity.  Can  the  court,  under  the  doc- 
trine of  cy  pres,  take  the  income  which  he 
directed  should  be  forever  applied  to  the  sup- 
port of  those  who  should  be  fit  subjects  to  be 
sheltered  and  cared  for  in  a  poor  house,  and 
apply  it  to  free  education,— free  to  rich  and 
poor  alike,— so  long  as  there  are  a  sufficient 
number  of  people  in  the  county  of  Richmond, 
outside  of  the  county  poor  house,  in  absolute 
need  of  the  necessities  of  life,  who  are  worthy 
objects  of  charity,  and  for  whose  relief  a 
proper  scheme,  under  this  will,  can  be  de- 
vised? We  think  not  But  there  are  other 
items  in  the  will  which,  taken  in  connection 
with  the  one  we  are,  now  considering,  show 
that  the  testator's  mind  was  not  upon  educa- 
tion of  any  kind  when  he  made  the  devise  in 
question.  When  his  thoughts  were  turned  to 
higher  education  he  made  a  conditional  be- 
quest "to  the  University  of  the  State  of 
Georgia,"  and  when  free  education  was  up- 
permost in  his  mind  he  made  a  bequest  'to 
the  Free  School  of  the  City  of  Augusta."  But 
when  he  desired  to  secure  the  protection  and 
support  of  those  who,  by  reason  of  age,  physi- 
cal infirmity,  or  other  cause,  should  be  unable 
to  obtain  tne  necessities  of  life,  he  undertook 
to  provide  for  the  erection  of  a  poor  house,  and 
the  support  of  its  Inhabitants  forever.  Clear- 
ly, to  divert  this  last-mentioned  charity  from 
the  support  of  the  indigent  to  free  education, 
even  upon  purely  practical  lines,  would  be  to 
turn  it  and  the  bequest  to  the  free  school  into 
the  same  channel.  It  would  be  to  give  both 
to  free  education,  which  the  testator  never 
intended,  and  which  should  not  be  done  so 
long  as  it  is  possible  to  reach  and  relieve  the 
necessities  of  that  class  of  the  inhabitants  of 
Richmond  county  that  the  testator  had  In 
mind  when  he  made  the  devise  under  con- 
sideration. If  the  trustees  cannot  establish 
and  maintain  a  poor  house,  it  seems  to  us  that 
they  can  at  least  use  the  Income  of  the  fund 
in  ministering  to  the  necessities  of  such  des- 
titute people  in  the  county  of  Richmond  as 
they  may  deem  most  worthy  of  the  bounty  of 
the  testator. 

It  is  contended  that  '^dealing  with  the  sitn- 
ation  as  the  trustees  find  it,  no  necessity  ex- 
ists for  such  an  institution  as  a  complete  poor 
house  in  or  near  Augusta,  as  that  maintain- 
ed by  the  public  is  sufficient  to  meet  the  de- 
mand, although  the  city  has  grown  in  popula- 
tion from  6,000  at  the  death  of  the  testator 
to  50,000  at  the  present  time;  that,  while  the 
income  in  hand  is  not  sufficient  to  support  and 
maintain  a  poor  house  in  all  its  brioches,  yet 
it  is  sufficient  to  establish  and  maintain  some 
department  of  a  poor  house."  This  argu- 
ment, if  it  proves  anything,  proves  too  much; 
for  If  there  is  no  necessitj  for  a  complete 


poor  house,  because  the  public  maintain  such 
a  poor  house,  which  is  sufficient  to  meet  the 
demand,  it  would  seem  that  there  is  no  ne- 
cessity to  establish  and  maintain  any  branch 
of  a  poor  house,  where  is  the  necessity  for 
establishing  "some  department  of  a  poor 
house,"  if  the  poor  house  maintained  by 
the  county  authorities  is  "a  complete  poor 
house";  that  is,  "a  poor  house  in  all  its 
branches"?  But,  with  all  due  deference  to  the 
trustees  and  the  learned  counsel  who  so  ably 
represents  them,  we  are  imable  to  see  much 
force  in  the  argument  that  there  is  no  neces- 
sity for  establishing  a  poor  house.  The  fact 
that  there  is  a  poor  house  in  Richmond  coun- 
ty, in  which  the  county  authorities  undertake 
to  provide  for  the  wants  of  the  most  destitute 
people,  does  not  make  the  circumstances  now 
so  different  from  those  which  existed  at  the 
death  of  the  testator  as  to  render  it  unneces- 
sary for  the  trustees  of  this  fund  to  use  the 
income  in  supplying  the  necessities  of  life  to 
people  in  need  of  the  same  who  are  not  cared 
for  in  the  county  lustltutlon.  The  testator 
made  the  provision  under  consideration  with 
full  knowledge  that  such  a  county  institution 
existed  In  his  day,  and,  in  the  language  of 
this  court  upon  a  former  occasion,  when  this 
clause  of  the  will  was  under  consideration 
for  another  purpose,  "the  proper  Inference  to 
be  drawn  from  this  provision  of  the  will  Is, 
as  it  seems  to  us,  that  the  testator  deliberate- 
ly passed  by  the  county  corporation  and  the 
agents  selected  by  it  for  the  performance  of 
this  public  duty,  and  conferred  the  power 
upon  others,  whom  he  preferred  to  dispense 
his  charity.  His  expressed  object  was  to  es- 
tablish out  of  his  means,  to  be  supported  by 
the  Income  of  the  property  dedicated  to  that 
use,  an  asylum  for  the  poor  of  Richmond 
county."  City  Council  v.  Walton,  TI  Ga.  622, 
623.  He  was  the  Judge  of  the  necessity  then; 
and  it  can  liardly  be  that  now,  when  the  pop- 
ulation of  the  city  is  10  times  as  large  as  it 
was  at  his  death,  there  Is  any  less  necessity 
for  the  particular  charity  which  he  designed 
than  there  was  when  he  made  his  wilL  Peo- 
ple of  the  same  general  dass  as  those  whom 
the  testator  intended  to  benefit  are  still  in  ex- 
istence. They  have  been  from  "time  whereof 
the  memory  of  man  runneth  not  to  the  con- 
trary," and,  despite  all  the  boasted  advance 
of  modem  civilization,  they  are  likely  to  be 
for  an  indefinite  period  of  time  in  the  future. 
They  are  In  the  city  of  Augusta,  and  doubt- 
less elsewhere  in  Richmond  county,  as  Is 
shown  by  the  existence  there  of  the  county 
poor  house,  and  such  praiseworthy  private 
charitable  organizations  as  the  Widows'  Home 
and  the  King's  Daughters,  and  the  existence 
and  efforts  of  the  latter  two  institutions  show 
that  they  are  not  all  cared  for  by  the  county 
authorities.  So  long  as  they  do  exist  in  Rich- 
mond county,  and  are  In  need  of  assistance. 
It  seems  to  us  that  a  scheme  can  be  devised 
which  will  more  nearly  approximate  ths  in- 
tention of  the  benevolent  testator  than  the 
one  proposed  to  the  court  by  ths  trustees. 
2.  Another  question  presented  for  decision 
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by  the  bill  of  exceptionB  Is  whether  or,  not 
the  tnistees  appointed  by  the  will  of  Rich- 
ard Tubman  are  required  to  malce  annual 
returns  to  the  court  of  ordinary  of  Richmond 
county.  The  court  adjudged  that  they  were, 
most  probably  basing  his  ruling  upon  the  pro- 
Yisiona  of  section  3168  of  the  CiTil  Code.  In 
this  Yiew  we  do  not  concur.  That  section, 
we  think,  applies  exdusiyely  to  trustees  char- 
ged with  the  management  of  estates  of  which 
private  indiyiduals  are  the  beneficiaries.  We 
do  not  thinlL  it  was  intended  to  embrace  trus- 
tees, created  by  will  or  otherwise,  whose  duty 
it  Is  to  manage  religious,  charitable,  educa^ 
tional,  or  other  public  trusts,  and  who.  in 
the  course  of  so  doing,  control  and  manage 
funds. 

8.  While  the  judge  did  right  in  rejecting 
the  scheme  submitted  for  his  approval  by  the 
trustees,  we  think  that  there  are  two  objec- 
tions to  the  scheme  set  forth  in  the  judgment 
which  he  rendered.  He  found  that  "the  chari- 
ties established  and  maintained  by  the  Wid- 
ows' Home,  the  city  hospitals,  and  other  like 
Institutions,  minister  to  the  same  objects  of 
charity  as  are  provided  for  in  said  will,"  and 
that  '*by  appropriating  the  income  of  the  fund 
to  the  objects  aforesaid,  and  similar  objects, 
the  court  can,  by  approximation,  give  ^ect 
in  a  manner  next  most  consonant  with  the 
specific  mode  prescribed  in  the  will,'*  and 
therefore  ordered  the  trustees  to  "appropriate 
annually  the  entire  annual  income  of  the  fund 
in  their  hands,  arising  since  the  filing  of  this 
bill,  to  the  assistance  and  support  of  such  pub- 
lic and  nonsectarian  charities  for  the  relief  of 
the  poor  of  said  county  as,  in  their  discre- 
tion, they  deem  most  suitable,  among  which 
the  court  [suggested]  the  Widows*  Home  and 
city  hospitals,  and  similar  institutions."  One 
objection  to  this  judgment  is  that  it  limits  the 
scope  and  purpose  of  the  testator's  charity. 
The  charity  of  the  Widows'  Home  is  limited 
to  indigent  women,  and  the  young  children  of 
such  women  who  may  reside  in  the  home 
with  their  mothers.  The  charity  of  the  city 
hospitals  is  limited  to  poor  people,  while  they 
are  undergoing  medical  or  surgical  treatment, 
who  are  unable  to  pay  for  such  treatment 
and  their  support  while  they  are  Inmates  of 
these  institutions.  Blach  of  these  charities, 
and  all  other  like  institutions,  which  minister 
to  the  wants  of  only  a  limited  class  of  the 
destitute,  fall  short  of  the  broad  scope  and 
purpose  of  the  charity  designed  and  intended 
by  the  testator.  The  charity  which  he  in- 
tended is  limited  to  nd  particular  class  of  in- 
digent people.  It  embraces  male  and  female, 
old  and  young,  married  and  unmarried,  sick 
and  well,  Jew  and  Gentile,  Catholic  and  Prot- 
estant, Christian  and  infidel,  every  individ- 
ual residing  in  Richmond  county  who  is  a 
worthy  object  of  charity,  and  a  fit  subject 
for  a  home  for  the  destitute.  Another  objec- 
tion to  the  judgment  is  that  it  takes  from  the 
agents  appointed  by  ih»  testator  the  right  to 
select  from  the  general  class  which  he  indi- 
cated, the  particular  persons  who  shall  be- 


come the  recipients  of  his  bounty.  It  takes 
from  them  the  power  and  duty  of  dispensing 
his  charity,  and  simply  allows  them  to  s^ect 
within  the  limitations  of  the  order  of  Uie 
court  the  particular  instltutiona  which  shall 
dispense  it  The  discretion  in  selecting  the 
beneficiaries,  which  the  testator  Int^ided 
should  l>e  exercised  by  the  trustees,  is,  onder 
the  order  of  the  court  to  be  delegated  by 
them  to  others,  who  are  not  subject  to  their 
authority  or  control  The  court  found  that  it 
was  impossible  and  impracticable  to  establish 
and  maintain  a  poor  house,  with  the  means 
at  the  disposal  of  the  trustees  for  this  pur- 
pose; but  until  it  Is  established  that  it  is 
impossible  to  devise  a  scheme  by  which  the 
agents  of  the  testator's  own  selection  can  dis- 
pense his  charity  in  a  manner  next  most  con- 
sonant with  the  mode  which  he  prescribed, 
their  right,  their  power,  and  their  duty  to 
dispense  it  should  not  be  taken  fnmi  them. 
It  may  be  that  by  allowing  the  income  of  the 
fund  to  accumulate  for  a  few  years  longer, 
the  scheme  of  the  testator  to  provide  a  home 
and  support  tot  destitute  people  can  be  car- 
ried out.  If  it  is  found  that  it  is  impossible, 
hi  this  way,  within  a  reasonable  time^  to  es- 
tablish and  support  such  a  home,  it  would 
seem  that  a  nearer  approximation  to  the  spe- 
dflc  mode  prescribed  by  the  testator  tlian 
that  indicated  in  the  judgment  of  the  court 
would  be  for  the  tnistees  to  use  the  income 
of  the  fund  in  relieving  the  necessities  of 
such  people,  residing  In  the  county  of  Rich- 
mond, as  they,  in  the  exercise  of  a  wise  dis- 
cretion, deem  would  be  fit  subjects  for  sudi 
a  home,  were  one  instituted.  In  this  way  the 
charity  would  not  be  limited  to  a  particular 
class  or  particular  classes  of  indigent  people, 
and  the  power  and  duty  of  the  agents  selected 
by  the  testator  to  dispense  it  would  not  be 
taken  from  them. 

The  judgment  is  reversed,  and  directicA  is 
given  that  the  court  again,  in  the  light  of 
what  Is  laid  down  in  this  opinion,  and  of 
such  evidence  as  may  be  introduced,  investi- 
gate the  question  whether  or  not  a  poor  house 
may  not  be  established  and  maintained  in 
accordance  with  the  testamentary  scheme. 
To  this  end,  any  citizen  of  Richmond  connty 
who  desires  to  do  so  may  be  allowed  to  inter- 
vene and  Introduce  testimony.  If  It  should 
still  appear  impossible  to  carry  ont  that 
scheme,  the  court  is  directed  to  cause  an  in- 
quiry to  be  made  as  to  whether  or  not  by 
allowing  the  annual  Income  to  accumulate  for 
a  while  longer,  the  will  of  the  testator  can 
be  effectuated  within  a  reasonable  time,  in 
which  event  the  court  will  frame  its  order 
to  that  end.  If,  however.  It  should  be  fonnd 
that  it  is  impossible  to  carry  out  the  testa- 
mentary intention,  either  at  once  or  after  the 
lapse  of  a  reasonable  period,  during  which  the 
aimual  income  shall  accnmulate,  then  tho 
court  wil^  enter  a  decree  directiiig  the  trus- 
tees to  themselves  dispense  the  income  in  the 
manner  above  indicated*  Judgment  xevosed, 
with  direction.    All  the  JnsticeB  ooncorrins. 
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(58  S.  C.»  488)     ■ 

JOHNSON  T.  OHABLBSTON  &  S.  BY.  00. 

(Sopreme  Court  of  South  Oarolina.     Aug.  23, 

1900.) 

INJURIES— RSLfiULSB—EFFBCT—APPBALr-AP- 
PEARANCE— DIVIDED    OPINION- 
RES  JUDICATA. 

1.  Under  Oonst.  art  5,  fi  12,  providing  that 
judgments  shall  be  affirmed  in  the  supreme 
court  when  the  Justices  are  divided  equally  in 
their  opinions,  a  judgment  affirmed  under  such 
conditions  is  res  judicata  of  the  issue  involred 
as  to  the  particular  case. 

2.  Where  plaintiff  executed  a  valid  contract 
of  release  for  injuries,  and  accepted  benefits 
thereunder,  he  released  defendant  from  liability 
for  the  injuries,  though  full  tender  of  the  pay- 
ments due  under  the  contract  was  not  made. 

Appeal  from  common  pleas  circuit  court 
of  GbarlestoQ  county;   R.  0.  Watts,  Judge. 

Action  by  Willis  Johnson  against  the 
Charleston  &  Savannah  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
pealed.   Affirmed. 

W.  St  Julien  Jerrey,  for  appellant  Morde- 
cal  &  Gadsden,  for  respondent. 

JONES,  J.  This  appeal  is  from  a  Judg- 
jnent  for  defendant  in  an  action  by  an  em- 
ploy 6  for  damages  for  injury  alleged  to  have 
been  caused  by  defendant's  negligence.  The 
answer,  with  other  defenses,  set  up  a  con- 
tract by  plaintiff  with  the  Relief  Hospital 
Department  of  the  Plant  System,  whereby, 
after  Injury,  he  received  certain  payments  of 
money  and  other  b^iefits,  and,  in  considera- 
tion of  such  contract  and  acceptance  of  bene- 
fits thereunder,  released  defendant  from  lia- 
bility for  said  injury.  On  the  former  trial, 
plaintiff  demmred  to  the  defense  for  Insuffi- 
ciency on  the  ground  that  said  contract  was 
contrary  to  law  and  against  public  policy. 
This  demorrer  was  overruled,  and  on  appeal 
from  the  order  overruling  the  demurrer  the 
Judgment  of  the  circuit  court  was  not  revers- 
ed. The  members  of  the  supreme  court  be- 
ing equally  divided  on  the  question,  the  Judg- 
ment of  this  court  was  that  the  Judgment  of 
the  circuit  court  staAds  affirmed  under  the 
constitution.  See  55  S.  0.  152,  82  S.  E.  2,  33 
S.  B.  174.  On  the  trial  thereafter,  resulting 
in  the  Judgment  now  appealed  from,  the  plain- 
tiff requested  the  circuit  court.  Judge  Oage 
presiding,  to  charge  the  Jury  as  follows:  "(8) 
The  contract  on  which  the  affirmative  de- 
fense of  the  defendant  is  based  is  contrary  to 
public  policy,  and  void.  And  no  act  of  the 
parties  can  give  vitality  to  a  void  contract  or 
satisfy  the  same.  (9)  If  the  acceptance  of 
benefits  under  the  hospital  and  relief  depart- 
ment is  a  carrying  out  or  ratification  of  the 
original  agreement,  it  cannot  avail  as  a  de- 
fense when  the  original  agreement  is  null 
and  void.  (10)  The  tender  and  acceptance  of 
payments  onder  the  contract  do  not  amount 
to  an  acquittance,  unless  such  tender  was  in 
full  of  all  claims  under  the  contract"  The 
Urst  and  second  mentioned  requests  were  re- 
fused, the  court  holding  and  charging  that 


the  effect  of  the  overruling  the  demurrer  by 
Judge  Watts  and  its  affirmance  by  an  equal 
division  of  the  supreme  court  on  appeal 
therefrom  was  to  decide  that  the  said  con- 
tract was  not  void  as  against  public  policy, 
and  that  the  defense,  if  proven,  was  a  good 
defense,  and  that  such  question  was  res  Ju- 
dicata. The  request  numbered  10,  above, 
was  refused  on  the  ground  that  as,  under 
the  ruling  of  Judge  Watts,  the  contract  set 
up  was  valid  if  plaintiff  has  accepted  benefits 
thereunder,  he  is  remitted  to  that  contract  for 
his  remedy  for  full  performance  thereof. 

We  agree  with  the  circuit  court  on  both  ques- 
tions presented  by  this  appeal.  The  first  ques- 
tion is  whether  the  affirmance  of  the  Judgment 
of  the  circuit  court  by  an  equal  division  of  the 
supreme  court  on  appeal  therefrom  is  res  Ju- 
dicata of  the  issue  involved  as  to  that  case. 
Article  5.  §  12,  of  the  constitution  provides: 
"In  all  cases  decided  by  the  supreme  court 
the  concurrence  of  three  -Justices  shall  be 
necessary  for  a  reversal  of  the  Judgment  be- 
low; but  if  the  four  Justices  equally  divide 
in  opinion  the  Judgment  below  shall  be  affirm- 
ed, subject  to  the  provisions  hereafter  pre- 
scribed.'* Then  follow  provisions  for  calling 
together  the  supreme  court  en  banc  in  cer- 
tain contingencies,  not  necessary  to  be  men- 
tioned, as  no  question  arises  thereunder  in 
this  case.  As  every  Judgment  or  order  of  the 
circuit  court  is  the  law  of  that  case  until  re- 
versed by  a  proper  tribunal,  and  as  by  reason 
of  the  equal  division  of  the  supreme  court  on 
the  question  the  circuit  court  was  not  re- 
versed, but  by  reason  of  such  division  of  the 
supreme  court  was  affirmed,  we  .think  that 
there  can  be  no  doubt  that  the  decision  of  the 
issue  so  made  and  affirmed  is  final  for  the 
purposes  of  that  case.  As  it  is  not  necessa- 
rily involved  here,  we  express  no  opinion  as 
to  effect  of  such  affirmance  of  an  issue  Join- 
ed and  decided  below  as  a  precedent  for  guid- 
ance in  other  cases  Involving  the  same  or 
similar  questions. 

The  next  and  only  remaining  question  is 
whether  there  was  error  in  refusing  the  tenth 
request  above  stated.  This  question  is  prac- 
tically settied  by  the  foregoing,  for,  if  the  con- 
tract set  up  in  the  answer  is  a  valid  contract, 
and  plaintiff  has  elected  to  accept  and  has 
accepted  benefits  thereunder,  he  could  not  es- 
cape the  contract  of  release,  because  a  full 
tender  of  all  payments  due  under  the  contract 
had  not  been  made  to  him.  By  the  contract 
and  election  to  acc^t  certain  benefits  and 
payments,  he  released  the  defendant  from  lia- 
bility. The  consideration  for  the  release  was 
the  obligation  or  promise  of  the  association  to 
do  certain  things,  and  the  release  was  not 
conditioned  on  full  performance  by  such  as- 
sociation. For  full  performance  of  the  con- 
tract by  the  association  the  plaintiff,  as  cor- 
rectly ruled  below,  has  his  remedy  under  the 
contract  See,  on  this  point  Petty  v.  Rail- 
way Co.  (Ga.)  36  S.  B.  88.  The  Judgment  of 
the  circuit  is  affirmed. 
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(58  S.  C.  466) 

BROWN  T.  CAROLINA  MIDLAND  RT.  CO. 

(Supreme  Court  of  South  Carolina.    Aug.  21, 

1900.) 

PLBADINOS— AMENDMENT&-ALLOWBD  AFTER 
COMMENCEMENT  OF  TRIAL. 
Under  Code,  {  194,  permitting  amendments 
to  pleadings  in  furtherance  of  justice,  either  be- 
fore or  after  judgment,  when  the  amendment 
does  not  change  substantially  the  claim  or  de- 
fense, a  case  against  a  railroad  company  for 
damages  to  plaintiffs  buildings  and  machinery 
from  a  fire  set  by  the  negligence  of  defendant 
may  be  withdrawn  from  the  jury  after  the  com- 
mencement of  trial,  upon  objection  by  defend- 
ant to  the  admission  of  evidence  showing  any 
destruction  of  property,  on  the  ground  that  the 
complaint  does  not  show  that  plaintifiTs  build- 
ings were  destroyed,  to  enable  plaintiff  to  amend 
his  complaint  as  he  may  be  advised. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   D.  A.  Townsend,  Judge. 

Action  by  Jennie  Brown  against  the  Caro- 
lina Midland  Railway  Company  for  damages 
from  a  fire  set  by  defendant  From  an  order 
permitting  plaintiff  to  amend  her  complaint, 
defendant  appeals.    Affirmed. 

Robt  Aldrich  and  Izlar  Bros.,  for  appellant 
R.  C.  Holman,  for  respondent. 

JONES,  J.  Defendant  appeals  from  an  or- 
der allowing  plaintiff  to  amend  her  complaint 
"as  she  may  be  advised/'  granted  after  trial 
begun.  Omitting  formal  parts,  the  complaint 
was  as  follows:  "(8)  That  on  or  about  the 
night  of  the  10th  of  January,  A.  D.  1899,  the 
plaintiff  was  the  owner  of  valuable  buildings 
known  as  the  'Brown  Cotton  and  Manufac- 
turing Co./  with  a  complete  corn-mill  outfit; 
a  complete  cylindrical  cotton-press  outfit,  to- 
gether with  cotton  ginnery,  consisting  of  4-70 
saw  Winship  cotton  gin,  feeders,  condensers, 
fans,  pulleys,  shafting,  conveyors,  etc.,  com- 
plete; also  fifteen  bales  of  cotton,  500  bushels 
of  corn,  2,000  bushels  of  cotton  seed,  several 
thousand  tin  cans  and  cases  used  for  canning 
fruits  and  vegetables,  two  engines,  boilers, 
shaftings,  and  pulleys  complete,  in  the  aggre- 
gate value  of  ten  thousand  dollars.  (4)  That 
on  the  night  of  the  10th  and  the  early  morn- 
ing of  the  11th  (about  one  o'clock  a.  m.)  of 
January,  A.  D.  1899,  as  hereinbefore  alleged, 
the  defendant  cori>oration,  whose  depot  was 
situated  near  their  line  of  road,  to  wit,  the 
usual  distance  (and  the  alleged  plaintiff's 
buildings  being  situated  a  like  distance  there- 
from), allowed  fire  to  remain  in  or  so  near 
said  depot  building  that  the  same  canght  or 
took  fire,  and  communicated  same  to  plain- 
tiff's buildings,  as  hereinbefore  alleged..  (5) 
That  among  other  things  it  was  the  duty  of 
the  defendant  corporation  to  retain  a  night 
watchman  at  and  around  said  depot  (at  night), 
to  prevent  Just  such  confiagrations  as  herein 
complained  of,  which  they  failed  (negligently) 
so  to  do.  (0)  That  said  fire  would  not  have 
occurred  but  for  defendant's  carelessness  and 
negligence  in  allowing  same  to  remain  in 
their  stove  or  heater  in  said  depot,  and  other 


fire  to  remain  near  or  abont  said  depot.  And 
the  plaintiff  further  charges  that  said  de- 
fendant allowed  a  box  car  to  stand  between 
their  depot  and  plahitifl's  bnlldlng,  in  a  dan- 
gerous condition,  to  wit,  a  hot  box  being 
thereto  attached,— all  of  which  facts  were 
well  known,  or  should  have  been  known,  to 
said  defendant;  and  by  reason  of  the  afore- 
said facts  the  defendants  have  damaged  the 
plaintiff  $10,000."  Upon  the  trial  the  court 
sustained  an  objection  by  defendant  to  evi- 
dence to  show  that  there  was  any  destruc- 
tion of  property  whatever,  there  being  no  al- 
legation in  the  complaint  that  the  buildings 
were  destroyed,  and  no  allegation  that  the 
contents  of  the  building  were  either  destroy- 
ed or  injured.  Thereupon  plaintiff's  counsd 
asked  to  be  allowed  to  amend  so  as  to  allege 
what  was  destroyed  and  what  was  injured. 
The  court  then  granted  an  order  withdrawing 
the  case  from  the  Jury,  continuing  the  case, 
and  allowing  plaintiff  to  amend  her  com- 
plaint as  she  may  be  advised. 

The  order  complained  of  was  within  the  dis- 
cretion of  the  court  Section  194  of  the  Code 
provides:  'The  court  may  before  or  after 
Judgment  in  furtherance  of  Justice  and  on 
such  terms  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding  •  *  *  by 
inserting  other  allegations  material  to  the 
case;  or  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the 
facts  proved."  Allowing  plaintiff  to  amend 
"as  she  may  be  advised"  would  not  authorize 
an  amendment  so  as  to  state  a  wholly  differ- 
ent or  new  cause  of  action  than  that  attempt- 
ed to  be  set  up  in  the  complaint,  but  would 
permit  all  "other  allegations  material"  to  the 
case  defectively  stated  in  the  complaint  The 
complaint  alleged  that  the  fire  was  commu- 
nicated to  plaintiflTs  buildings,  containing 
machinery,  etc,  and  this  fire  was  referred  to 
as  a  "confiagratlon."  We  do  not  see  well 
how  such  a  fire  could  be  otherwise  than  Inju- 
rious In  some  degree  to  buildings  at  least 
We  think  it  was  in  furtherance  of  Justice  to 
permit  the  amendment  This  case  differs 
widely  from  the  case  of  Cuthbert  v.  Brown, 
49  S.  O.  513,  27  S.  B.  485,  wherein  the  court 
held  it  error,  after  trial  gone  into,  to  allow 
an  amendment  to  an  answer  "by  converting 
admissions  In  the  verified  answer  into  denials 
of  facts  thus  admitted,  and.  In  addition  there- 
to, to  insert  allegations  of  an  agreement  be- 
tween the  parties  at  the  time  of  making  of 
the  contract  the  breach  of  which  constituted 
the  plaintiff's  cause  of  action,  of  which  agree- 
ment there  was  no  allegation,  or  even  hint 
in  the  original  answer."  Such  an  amend- 
ment substantially  changed. the  defense.  In 
the  present  case,  the  amendment  contemplat- 
ed was  not  to  change  substantially  the  cause 
of  action,  but  was  for  the  purpose  of  curing 
a  defective  statement  of  a  cause  of  action  at^ 
tempted  to  be  set  up.  The  Judgment  of  the 
circuit  court  Is  affirmed. 
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HUNNICUTT  y.  CHAMBERa 

(Supreme  Ooait  of  Georgia.    Aug.  7,  1900.) 

DISTRESS    WARRANT— DEFENSES— BVIDBNCB— 

DIRECTING  VERDICT. 

1.  Where  a  tenant  against  whom  a  distress 
warrant  has  been  sued  out  meets  the  same  by 
a  counter  affidavit,  in  which  he,  as  the  statute 
proTides,  flatly  denies  the  whole  of  the  alleged 
indebtedness,  or  some  definite  portion  thereof, 
he  may,  by  competent  evidence,  prove  any  fact 
connected  with  the  rent  contract  which  shows 
that  the  rent  distrained  for,  or  the  portion 
thereof  denied,  is  not  a  just  demand  against 
him.  But  where  in  such  counter  affidavit  no 
distinct  and  general  denial  of  the  plaintifiTs  de- 
mand is  set  forth,  but  the  defendant  merely 
alleges  that  a  designated  portion  of  the  rent 
claimed  is  not  due,  for  certain  specified  reasons, 
he  will,  in  making  out  his  defense,  be  confined 
to  introducing  testimony  establishing  the  truth 
of  those  reasons  only. 

2.  Evea  if  rejected  evidence  offered  by  a  de- 
fendant was  admissible,  its  exclusion  is  harm- 
less error,  if  such  evidence  would  in  no  way 
have  strengthened  the  defense  set  up. 

3.  Taking  the  evidence  for  the  defendant  ac- 
tually introduced,  and  the  excluded  evidence  as 
to  the  plaintiflTs  alleged  promise  in  reference  to 
the  repair  of  the  levee,  the  whole  of  it  together 
presented  no  reason  in  law  for  defeating  the 
plaintiff,  either  in  whole  or  in  part,  and  there- 
fore the  court  did  not  err  in  directing  a  ver- 
dict for  the  plaintiff. 

(hyJabuB  by  the  Court.) 

Eiior  from  city  court  of  Macon;  W.  D, 
Nottingham,  Judge. 

Action  by  Florence  Chambers  against  J. 
D.  Hun^iicutt  Judgment  for  plaintiff,  and 
defendant  brings  error.    AflSrmed. 

Hardcm>  l  &  Moore,  for  plaintiff  in  error. 
Steed  &  Ryais,  for  defendant  in  error. 

FISH,  J.  One  ground  of  the  motion  for  a 
new  trial  Is  that  the  couit  erred  In  excluding 
certain  evidence  offered  by  the  defendant  for 
the  purpose  of  showing  that,  when  he  rent- 
ed the  place  and  gave  the  rent  note,  Cham- 
bers, the  plaintiff's  agent,  agreed  to  furnish 
him  with  lumber  with  which  to  build  two  or 
three  houses  on  the  rented  premises,  so  that 
the  defendant  could  put  subtenants  In  them, 
and  that  by  reason  of  the  failure  of  the  plain- 
tiff to  comply  with  this  agreement  the  defend- 
ant sustained  damages  amounting  to  several 
hundred  dollars.  The  court  excluded  this  evi- 
dence upon  the  ground  that,  as  the  rent  note 
did  not  contain  any  agreement  on  the  part 
of  the  landlord  to  furnish  lumber,  the  evi- 
dence offered  tended  to  vary  the  terms  of  the 
written  contract.  We  deem  It  unnecessary  to 
determine  whether  the  ground  upon  which 
the  judge  based  his  ruling  was  sound  or  un- 
sound, for  we  are  clearly  of  opinion  that  the 
evidence  was  inadmissible  for  another  rea- 
son. The  counter  affidavit  filed  by  the  de- 
fendant did  not  authorize  the  Introduction  of 
this  evidence  Where  a  tenant  against  whom 
a  distress  warrant  has  been  sued  out  meets 
the  same  by  a  counter  affidavit,  in  which  he, 
as  the  statute  provides,  flatly  denies  the  whole 
of  the  alleged  indebtedness,  or  some  definite 
portion  thereof,  he  may,  by  competent  evi- 
dence, prove  any  fact  connected  with  the  rent 


contract  which  shows  that  the  rent  distrain- 
ed for,  or  the  portion  thereof  denied,  is  not  a 
just  demand  against  hhxL  Johnston  v.  Pat- 
terson, 86  6a.  725,  13  S.  B.  17,  and  cases 
there  cited.  The  counter  affidavit  in  this  case 
did  not  contain  any  general  denial  of  the  in- 
debtedness for  rent  which  the  plaintiff  claimed 
against  the  defendant  nor  did  it  contain  a  gen- 
eral denial  of  any  definite  portion  of  this  al- 
leged indebtedness.  The  amount  distrained 
for  was  $818.72.  In  bis  counter  affidavit  the 
defendant  alleged  that  he  did  not  owe  the 
amount  distrained  for,  '*for  the  reason  that 
the  said  plaintiff  [was]  indebted  to  him  in 
the  sum  of  $542.50  by  reason  of  her  failure 
to  keep  and  fulfill  her  cross  obligations  un- 
der said  rent  contract,  and  under  the  statute 
in  such  cases  made  and  provided,"  in  that  she 
failed  to  repair  a  certain  levee  upon  the  rent- 
ed premises,  the  purpose  of  which  was  to  pro- 
tect the  swamp  land  from  overflow  by  the  wa- 
ters of  a  creek,  in  consequence  of  which  failure 
to  repair  this  land  was  flooded,  and  the  crops 
of  the  defendant  and  his  tenants  were  destroy- 
ed. Then  followed  an  itemized  statement  ot 
the  particular  crops  which  were  damaged, 
and  the  amount  of  damage  to  each,  the  whole 
footing  up  exactly  $542.50.  We  think  that 
the  effect  of  this  counter  affidavit  was  to  ad- 
mit that  the  defendant  owed  the  amount  dis- 
trained for,  less  the  damage  which  he  had  sus- 
tained by  reason  of  the  plaintiff's  failure  to 
properly  keep  up  the  levee.  The  defendant  im- 
pliedly admitted  that  the  only  reason  why  he 
did  not  owe  the  full  amount  distrained  for  was 
because  of  the  damages  which  he  had  sus- 
tained in  consequence  of  the  overflow  of  the 
bottom  land.  He  denied  the  plaintifTs  claim 
only  to  the  amount  of  $542.50,  and  qualified 
this  denial  by  alleging  that  the  reason  he  did 
not  owe  this  much  of  the  sum  claimed  by  the 
plaintiff  was  because  of  these  particular  dam- 
ages. Standing  upon  a  counter  affidavit 
which  denied  only  a  definite  portion  of  the 
amount  claimed  by  the  plaintiff,  and  denied 
that  portion  of  it  solely  for  the  reason  stat- 
ed, the  defendant,  in  addition  to  introducing 
evidence  to  support  this  contention,  sought  to 
attack  the  undenied  portion  of  the  plain- 
tiff's claim  by  introducing  evidence  to  show 
that  he  was  damaged  in  a  further  amount  by 
the  failure  of  the  plaintiff  to  furnish  him 
with  lumber  with  whicbi  to  build  certain  hous- 
es on  the  rented  place.  Clearly,  under  the 
pleadings,  he  could  not  legally  do  this.  To 
have  allowed  him  to  introduce  evidence  to 
support  his  claim  to  recoup  the  sum  of  $542.50 
for  damages  occasioned  by  the  overflow  of 
the  crops,  and  also  to  introduce  testimony  to 
show  that  he  was  damaged  in  an  additional 
sum  by  the  failure  of  the  landlord  to  furnish 
him  with  lumber  with  which  to  build  the 
houses,  would  have  been  equivalent  to  allow- 
ing him  to  contest  in  whole  or  in  part  that 
portion  of  the  plaintifTs  claim  which  he  had 
not  denied  by  his  counter  affidavit  The  ef- 
fect of  his  counter  affidavit  was  this:  "I  ad- 
mit that  when  the  plaintiff's  claim  for  rent 
is  reduced  by  the  amount  of  the  damages 
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which  I  have  sustained  by  reason  of  her  fall- 
ore  to  repair  the  levee,  I  owe  her  the  bal- 
ance." But  when  he  came  to  introduce  evi* 
dence  he  undertook  to  show  that,  even  if  the 
claim  of  the  plaintiff  were  thus  reduced,  there 
should  be  a  further  reduction  on  account  of 
the  damages  occasioned  by  the  failure  of  the 
plaintiff  to  furnish  him  with  lumber  with 
which  to  build  upon  the  rented  place  two  or 
three  houses  for  subtenants.  We  think,  in  in- 
troducing evidence,  he  was  rightly  confined  to 
the  specific  defense  which  he  set  up. 

2.  Another  ground  of  the  motion  was  that 
the  court  erred  in  excluding  the  following  evi- 
dence offered  by  the  defendant:  "At  the  time 
the  rent  note  was  written  and  signed,  Mr. 
Chambers'  attention  was  called  to  the  levee, 
and  the  strength  of  it  We  talked  about  it 
before,  and  also  on  that  day;  and  he  asked 
me  if  I  would  keep  up  the  levee,  and  I  said  I 
would  not  keep  it  up  for  the  rent  of  the  plan- 
tation. I  says:  'I  want  you  to  keep  it  up; 
for,  if  you  tear  it  down,  it  would  ruin  the 
whole  farm  in  the  swamp.  It  has  done  it 
before,  and  without  that  they  are  not  worth 
anything.'  And  I  do  not  remember  the  an- 
swer. Chambers  said  he  would  attend  to  the 
levee,  as  he  had  done  before."  This  evidence 
was  excluded  on  the  ground  that  the  rent 
note  did  not  contain  an  agreement  to  re- 
pair the  levee,  and  therefore  the  evidence 
offered  tended  to  vary  the  written  contract. 
The  effort  of  the  defendant  was  to  prove 
that,  at  the  time  the  rent  contract  was  en- 
tered into,  the  plaintiff,  through  her  agent 
Mr.  Chambers,  promised  to  repair  the  levee, 
but  it  will  be  seen  that  the  only  promise 
that  the  defendant  offered  to  testify  that 
Chambers  made  was  that  "he  would  attend 
to  the  levee  as  he  had  done  before."  The  ex- 
clusion of  the  testimony  to  establish  this 
promise  on  the  part  of  Chambers  did  the  de- 
fendant no  harm  whatever,  because  there  is 
nothing  in  the  evidence  in  the  case  which 
shows  that  Chambers  did  not  after  the  rent 
contract  was  entered  into,  attend  to  the  levee 
as  he  had  done  before.  The  defendant  was 
permitted  by  the  court  to  freely  testify  as  to 
the  condition  of  the  levee  before,  at  the  time, 
and  after  the  execution  of  the  rent  contract 
All  the  evidence  that  he  offered  in  reference  to 
the  levee  seems  to  have  been  admitted,  except 
his  statement  as  to  Chambers'  promise.  We 
have  carefully  examined  the  evidence,  and  we 
do  not  find  anything  in  it  which  shows  that 
after  the  execution  of  the  rent  contract  and 
up  to  the  time  that  the  levee  was  broken  and 
the  defendant's  crops  injured,  Chambers  knew 
that  the  levee  was  not  in  as  good  condition  as 
it  was  when  the  defendant  rented  the  place. 
In  fact  the  evidence  does  not  show  that  up 
to  that  time  the  condition  of  the  levee  had 
materially  changed.  The  defendant  himself 
testified:  "At  the  time  I  rented,  the  levee 
was  in  the  same  condition  as  year  before.  Of 
course,  it  had  been  torn  down;  but  we  fixed 
it  up  the  year  before,  and  we  did  not  go  all 
over  it  and  examine  it.  I  contracted  the 
■iar  before  to  fix  one  place,  and  fixed  It 

hen  I  made  rent  contract  the  levee  was  in 


about  the  same  fix  it  was  year  before  after 
we  repaired  it  so  far  as  we  knew.  Of 
course^  we  did  not  go  over  any  part  of  it  to 
see."  In  endeavoring  to  ascertain  whether 
the  defendant  was  hurt  by  the  refusal  of  the 
court  to  allow  him  to  testify  that  Chambers 
promised  to  attend  to  the  levee  as  he  bad 
done  before,  two  questions  naturally  arise: 
First  How  did  Chambers  attend  to  the  levee 
before?  Second.  Did  he  comply  with  this 
promise,  by  attending  to  the  levee  as  he  had 
done  before?  Upon  the  first  of  these  ques- 
tions the  evidence  was  very  meager.  The 
defendant  testified  that  the  year  before,  when 
the  levee  had  been  torn  down,  it  was  fixed 
up.  The  only  other  witness  introduced  by 
the  defendant  testified  that  he  did  not  know 
that  the  levee,  before  the  freshet  which  oc- 
casioned the  damage  to  the  defendant's  crops, 
"was  any  worse  than  it  was  two  or  three 
years  back,"  and  that  he  did  not  think  there 
had  been  any  work  done  on  it  at  all.  The 
only  witness  introduced  by  the  plaintiff  testi- 
fied that  at  the  time  of  the  freshet  the  levee 
"was  in  same  condition  it  had  been  for  sev- 
eral years,  and  it  stood  the  freshets  of  pre- 
vious years,"  while  he  lived  on  the  place,  and 
that  '*no  repairs  were  made  on  the  levee  while 
[he]  lived  there,  about  eleven  years,  except 
when  a  big  freshet  tore  it  down  in  some  un- 
expected spot  like  it  did  this  year.**  All  that 
can  be  said,  from  this  testimony,  tn  reply  to 
the  first  question,  is  that  the  way  in  which 
the  levee  had  been  attended  to  before  was  to 
repair  it  after  it  had  been  torn  down.  There 
is  nothing  to  show  that  after  the  defendant 
rented  the  place  the  levee  was  torn  down,  un- 
til it  was  broken  by  the  freshet  which  caused 
the  damage  to  the  defendant's  crops.  So  it 
cannot  be  said  that  the  evidence  shows  that 
Chambers  did  not  comply  with  his  promise— 
if  made— to  attend  to  the  levee  as  he  had 
done  before.  Betides,  we  think  that  the  tes- 
timony clearly  shows  that  the  damage  of 
which  the  defendant  complained  was  caused 
by  an  extraordinary  freshet  The  defend- 
ant's witness  Hicks  testified  that:  "An  ex- 
traordinary freshet  in  creek  broke  down  the 
levee.  It  was  a  little  bigger  than  any  we  had 
since  1  have  been  on  the  place."  Nisbet  the 
only  witness  for  the  plaintiff,  testified  that 
the  break  in  the  levee  was  caused  by  "an  un- 
usual freshet—the  largest  in  several  years." 
The  testimony  of  the  defendant  himself  does 
not  confiict  with  this.  He  testified  that  "the 
break  was  caused  by  high  water,"  and  that 
"it  was  a  freshet"  So,  granting  that  Cham- 
bers, the  plaintiff's  agent,  made  the  promise 
which  the  defendant  sought  to  prove,  we 
think  the  evidence  shows  that  the  break  in 
the  levee,  and  the  consequent  damage  to  the 
defendant's  crops,  were  not  caused  by  a  fail- 
ure upon  Chambers'  part  to  keep  this  prom- 
ise. If  he  had  given  it  but  by  an  extraordinary 
freshet  and  for  this  reason  the  defendant 
could  not  have  been  hurt  by  the  ruling  of  the 
court 

8.  Taking  the  evidence  for  the  defendant 
actually  Introduced,  and  the  excluded  testi- 
mony relating  to  Chambers'   agreement  to 
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ke^  np  the  leyee,  the  whole  of  It  together 
pceaented  no  reason  In  law  for  defeating, 
either  In  whole  or  in  part,  a  recoTery  by  the 
plaintiff  of  the  amount  In  laane  between  the 
parties,  and  therefore  the  conrt  did  not  err 
In  directing  a  verdict  for  the  plaintiff.  Judg- 
ment affirmed.    All  the  justices  concurring. 


(Ul  Oa.  671) 

GEORGIA    RAILROAD    &    BANKING    00. 
V.  SPINKS. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

DKA^TH  BT  WRONGFUL,  ACT— PERSON  BNTl- 
TUSD  TO  RSCOVSR— DBPBNDENT. 
A  man  whose  earnings  are  sufficient  to 
adequately  support  himself  is  not  "dependent," 
within  the  meaning  of  section  8828  of  the  CSvil 
G6de,  although  he  may  by  law  be  chargeable 
with  the  mamtenance  of  others,  for  the  sup- 
port of  whom  and  himself  such  earnings  are 
msufficient.  (a)  Accordingly,  a  father  whose 
monthly  waffes  were  enough  to  more  than  af- 
ford him  inoiTidually  a  support  commensurate 
with  his  circumstances  and  standing  in  life 
was  not,  under  the  provisions  of  the  section 
cited,  entitled  to  recover  the  full  value  of  the 
life  of  an  unmarried  minor  son  tortiously  kill- 
ed, and  whose  mother  had  died,  although,  be- 
cause of  the  insufficiency  of  the  father's  wa^ 
to  support  himself  and  also  his  family,  consist- 
ing of  a  second  wife  and  minor  children,  he  re- 
ceived contributions  in  money  from  the  son 
while  living. 
(Syllabus  by  the  Court) 

Brror  from  superior  court.  Pulton  county. 

Action  by  H.  D.  Splnks  against  the  Geor- 
gia Railroad  &  Banking  Company.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  brings  error.    Reversed. 

Job.  B.  &  Bryan  Cummlng  and  Sanders  Mc- 
Daniel,  for  plaintiff  in  error.  Arnold  &  Ar- 
nold, for  defendant  in  error. 

LUMPKIN,  P.  J.  On  the  trial  of  an  action 
brought  by  H.  D.  Spinks,  under  section  3828 
of  the  Civil  Code,  Sgainst  the  Georgia  Rail- 
road &  Banking  Company,  for  the  full  value 
of  the  life  of  his  minor  son.  Pearl  Splnks, 
there  was  a  verdict  for  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  filed  by  the  com- 
pany, and  to  the  overruling  thereof  it  except- 
ed. Taking  the  evidence  most  favorably  for 
the  plaintiff,  which  la  proper,  since  the  verdict 
was  In  his  favor,  the  facts  on  which  it  rests 
are,  In  substance,  as  follows:  The  death  of 
Pearl  Spinks  was  occasioned,  without  fault 
on  his  part,  by  the  negligence  of  the  com- 
pany. He  had  never  married,  and  his  mother 
died  before  he  was  killed.  At  and  before  the 
time  of  the  homicide  the  earnings  of  H.  D. 
Spinks  exceeded  $100  per  month,  and  they 
were  largely  more  than  sufficient  for  his  Indi- 
vidual support.  He  had  a  family,  which  in- 
cluded a  second  wife  and  minor  children, 
who  were  dependent  upon  him.  His  wages 
were  not  soffldent  to  afford  him  and  them  a 
support  commensurate  with  their  circumstan- 
ces and  standing  In  the  community  In  which 
they  Mved,  and  the  son  before  bis  death  made 
contributions  in  money  to  his  father,  which 


the  Utter  used  in  maintaining  himself  and 
family. 

The  motion  for  a  new  trial,  the  general 
grounds  of  which  were  abandoned,  raises  no 
controversy  as  to  the  amount  of  the  verdict, 
and  really  presents  for  decision  here  the  sole 
question,  was  the  plaintiff,  upon  the  state  of 
facts  above  disclosed,  entitled  to  any  recovery 
at  all  fh>m  the  defendant?  This  question, 
differently  stated.  Is  resolvable  into  the  in- 
quiry: Was  H.  D.  Spinks  a  dependent  per- 
son, within  the  meaning  of  the  Code  section 
on  which  his  action  was  predicated?  It  de- 
clares: *'A  mother,  or,  if  no  mother,  a  father, 
may  recover  for  the  homicide  of  a  child, 
minor  or  sul  Juris,  upon  whom  she  or  he  Is 
dependent,  or  who  contributes  to  his  or  her 
support,  unless  said  child  leave  a  wife,  hus- 
band or  child.  Said  mother  or  father  shall 
be  entitled  to  recover  the  full  value  of  the 
Ufe  of  said  child."  After  full  reflection  and 
careful  deliberation,  we  are  satisfied  that  the 
plaintiff  was  not  ''dependent"  In  the  sense  in 
which  this  word  was  used  in  framing  the 
statute  under  consideration.  In  Smith  v. 
Hatcher,  102  Ga.  100,  29  S.  B.  102,  the  opin 
ion  was  expressed  that  it  is  a  harsh  one,  and 
should  be  strictly  construed.  But  for  It  a 
father's  interest  in  the  life  of  a  minor  child 
would  be  limited  to  the  value  of  his  services 
during  minority,  and  the  former  would  have 
no  Interest  at  all  In  the  life  of  an  adult  child. 
So  much,  therefore,  of  the  statute  as  con- 
fers upon  parents  the  right  to  sue  for  the 
wrongful  killing  of  a  child  is  in  large  meas- 
ure punitory,  and  hence  the  reason  for  hold- 
ing that  at  least  this  portion  of  the  homicide 
act  should  be  subjected  to  strict  construc- 
tion. It  is  not  however,  a  purely  penal  act; 
for.  If  the  general  assembly  had  Intended  that 
for  every  death  resulting  from  crime  or  neg- 
ligence a  right  of  action  should  arise.  It  would 
have  taken  care  to  so  provide,  and  in  no  case 
would  a  plaintiff  be  wanting.  The  act  there- 
fore is,  to  a  considerable  extent  compensa- 
tory In  its  character.  This  being  so,  what 
was  its  design  relatively  to  the  compensation 
of  parents?  We  think  that  in  this  respect  Its 
underlying  principlowas  to  provide  for  parents 
of  both  sexes.  Who,  by  reason  of  poverty,  age, 
or  physical  infirmity,  were  Incapable  of  sup- 
porting themselves,  and  especially  for  moth- 
ers without  means,  who,  because  of  this  and 
of  their  sex,  were  so  Incapable.  The  condi- 
tion of  dependence  contemplated  by  the  gen- 
eral  assembly  was  that  of  the  parent  with  re- 
lation to  his  or  her  personal  need  of  aid  in  ob- 
taining a  livelihood.  We  cannot  believe  It 
was  the  legislative  intention  to  assist  a  self- 
sustaining  father  in  taking  care  of  others, 
whose  support  he  had  voluntarily  undertak- 
en, or  with  which  he  was  legally  chargeable. 
The  true  spirit  of  the  law  was  to  help  both 
mothers  and  fathers  who  were  in  a  substan- 
tial degree  themselves  dependent  upon  a  child, 
and  not  to  help  members  of  their  families  who 
were  dependent  upon  them  or  the  child.  If 
the  general  assembly  had  been. legislating  with 
reference  to  need  of  aid  arising,  from  the  exr 
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istence  of  a  legal  obligation  to  support  others, 
it  seems  certain  that  the  right  of  action  would 
hare  been  given  exclusively  to  the  father  in 
every  case  where  there  is  one;  for  a  purpose  to 
benefit  members  of  a  family  dependent  upon 
the  head  thereof,  or  to  benefit  him  because 
under  the  duty  of  maintaining  them,  would 
have  been  best  accomplished  by  conferring 
upon  him  the  right  to  sue,  even  if  the  mother 
should  be  in  life.  But  this  is  not  what  the 
law  does.  The  father  cannot  sue  at  all  for 
the  value  of  the  child's  life  if  there  is  a  moth- 
er, which  shows  most  conclusively,  we  think, 
that  the  individual  dependence  of  the  mother 
or  father,  as  the  case  might  be,  was  what  the 
legislature  contemplated.  There  is  no  hint 
in  the  law  that  a  brother  or  sister  of  one  tor- 
tiously  deprived  of  life  shall  have  a  right  of 
action  because  of  the  homicide,  and  no  impli- 
cation that  such  brother  or  sister  shall  have 
an  indirect  benefit  because  of  the  right  of  ac- 
tion given  to  the  parent. 

The  cases  of  Daniels  v.  Railway  Co.,  86  Ga. 
236,  12  S.  E.  365;  Railroad  Co.  v.  Johnston, 
89  Ga.  660,  15  S.  R  908;  Railway  Co.  v. 
Glover,  92  Ga.  132, 18  S.  E.  406;  and  Railway 
Co.  V.  Gravitt,  93  Ga.  369,  20  S.  E.  550. 
26  L.  R.  A.  653,— do  not,  we  think,  confiict 
with  the  ruling  now  made,  or  with  any  of 
the  views  above  expressed.  They  are  author- 
ity for  the  propositions  (1)  that,  to  entitle 
a  mother  to  recover  for  the  wrongful  kill- 
ing of  her  child,  it  is  not  Incumbent  upon 
her  to  show  that  she  depended  up6n  him 
alone  for  a  livelihood,  or  that  he  furnished 
her  entire  support,  but  that  partial  depend- 
ence upon  the  child's  labor,  accompanied  by 
substantial  contribution  therefrom  to  her 
maintenance,  was  sufilcient;  and  (2)  that 
where  a  family  of  working  people,  includ- 
ing parents  and  a  minor  child,  were  mutu- 
ally dependent  upon  the  labor  of  one  an- 
other for  a  livelihood,  and  the  child  ren- 
dered valuable  services,  of  which  the  mother 
got  the  benefit,  she  was  dependent  upon 
him,  if  he  thus  contributed  substantially  to 
her  support  In  the  Glover  Case,  upon  which 
counsel  for  the  defendant  in  error  mainly 
rely,  the  precise  ruling  was  expressed  as 
follows:  "Where  father  and'  mother  and 
minor  children  all  reside  together,  and  are 
mutually  dependent  upon  the  labor  of  the 
family  for  support,  a  minor  child  over  fif- 
teen years  of  age,  whose  labor,  or  the  pro- 
ceeds of  It,  come  into  the  common  stock, 
is  to  be  considered  as  contributing  sub- 
stantially to  the  support  of  the  mother." 
It  is  to  be  observed  that  in  all  of  these 
cases  the  action  was  brought  by  the  moth- 
er. A  mother  without  property  is  an  essen- 
tially dependent  member  of  a  household 
consisting  of  her  husband,  herself,  and  their 
children.  She  may  render  many  valuable 
services  and  perform  many  onerous  duties, 
but,  when  it  comes  to  obtaining  the  neces- 
saries of  life,— food,  clothing,  fuel,  and  the 
other  essentials  to  human  existence,— she  is, 
in  the  very  nature  of  things,  dependent  upon 
each  and  every  member  of  the  family  whose 


labor  produces  money  or  supplies.  This  la 
the  way  in  which  every  humane  person  re- 
gards a  mother  in  such  a  situation.  It  is 
ordinarily  quite  diiferent  as  to  a  father. 
Manhood,  which  is  selfnsustainlng,  and  more 
than  self-sustaining,  is  not  a  condition  of 
dependency.  Minority  is  an  element  of  de- 
pendence in  both  males  and  females,  and  the 
female  sex  of  itself  constitutes  such  an  ele- 
ment in  adults,  but  not  so  as  to  the  sex  mas- 
culine. Our  homestead  system  is  illustrative 
of  the  view  that  fathers  are  hidependent  and 
mothers  and  children  dependent;  and  this 
view,  so  far  as  relates  to  females,  is  fur- 
ther illustrated  by  the  cry  of  the  age,  by 
and  in  behalf  of  women,  to  widen  their  field 
of  employment  so  that  they  may  lessen  their 
dependence  or  rescue  themselves  from  their 
dependent  position.  The  contention  of  coun- 
sel for  the  defendant  In  error  may  derive 
apparent  support  from  some  of  the  languasl^ 
used  by  Chief  Justice  Bleckley  in  the  opinion 
delivered  in  the  Glover  Case,  but  what  he 
said  should  be  considered  in  the  light  of  the 
facts  with  which  he  was  dealing.  That 
case,  properly  understood,  is  not  authority 
for  holding  that  a  full-grown  man.  not  ren- 
dered by  age  or  disease  incapable  of  working 
and  deriving  his  daily  support  from  his  own 
labor,  is  dependent  upon  any  one  but  him- 
self. He  is  the  very  best  type  of  a  self-suffi- 
cient, self-sustaining  human  being,  and  is 
really  much  better  off  than  he  would  be 
with  money  enough  to  produce  an  income 
equal  to  that  which  his  labor  yields  him, 
but  without  health  or  strength  to  labor  at 
all.  In  dedicating  his  poems  to  the  Cale- 
donian Hunt,  Burns  wrote,  ''I  was  bred  to  the 
plow,  and  am  independent."  This  is  good 
sense,  good  spirit,  and  good  law.  Judgment 
reversed.    All  the  Justices  concurring. 

LEWIS,  J.,  dubitante 


IjOWB  t,  STATE. 


(Ui  Qa.  650) 


(Supreme  Court  of  Georgia.    Aug.  ?•  1900.) 

FALSB  PRETENSES. 
When  one,  by  using  any  deceitful  means  or 
artful  practice,  other  than  those  which  are  men- 
tioned specifically  in  the  Penal  Code,  obtains 
the  money  or  goods  of  another,  the  offense  for- 
bidden by  Pen.  Code,  §  070,  is  complete  as  soon 
as  the  owner  is  thus  deprived  of  his  property, 
and  subsequent  repentance  and  restitution  on 
the  part  of  the  wrongdoer  will  constitnte  no  bai 
to  a  prosecution  against  him. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Stewart  county; 
Z.  A.  Littlejobn,  Judge. 

Dewitt  Lowe  was  convicted  of  obtaining 
goods  on  false  pretenses,  and  brings  error. 
Affirmed. 

B.  F.  Harrell  &  Son,  for  plaintiff  in  error, 
F.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

LBWIS,  J.  The  accused  was  tried  before  a 
Jury  in  the  county  court  of  Stewart  county 
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mider  an  Indictment  charging  him  with  the 
offense  of  cheating  and  swindling.  It  alleged 
substantially  that  by  deceitful  means  and  art- 
ful practices  he  falsely  represented  to  one 
Pugh  that  one  Oyerby  authorized  accused  to 
purchase  for  him  (Oyerby)  a  peck  of  apples 
of  the  yalue  of  40  cents,  and  two  pounds  of 
candy  of  the  yalue  of  20  cents,  and  charge 
same  to  the  account  of  Oyerby;  that  the 
statements  and  representations  were  false 
and  fraudulent,  and  were  made  by  accused 
for  the  purpose  of  defrauding  Pugh  out  of 
said  merchandise,  and  did  defraud  him  in  the 
amount  named.  The  Jury  returned  a  yerdict 
of  guilty,  whereupon  accused  brought  his  peti- 
tion for  certiorari  to  the  superior  court  of 
said  county,  and  excepts  to  the  judgment  of 
the  court  refusing  to  sanction  the  same.  The 
only  ground  of  error  insisted  on  by  counsel 
for  the  accused  is  that  the  yerdict  of  the  jury 
Is  contrary  to  the  eyidence,  in  that  the  testi- 
mony showed  the  person  alleged  to  haye  been 
defrauded  did  not  sustain  any  loss  or  injury, 
the  goods  being  sold  on  a  credit,  and  not  in- 
tended as  a  cash  sale,  and  haying  been  paid 
for  before  the  finding  of  the  indictment.  The 
eyidence  for  the  state  substantially  made  out 
the  charges  in  the  indictment  Obtaining 
the  goods  by  the  false  representations  of  the 
accused  as  charged  was  proyed.  Some  time 
thereafter  the  seller  of  the  goods  asked  pay- 
ment of  the  man  whom  the  accused  repre- 
sented had  giyen  him  authority  to  purchase 
the  goods  on  hlc  account  He  was  then  in- 
formed that  this  person,  gaye  no  such  au- 
thority whatey«T  t>  the  accusel,  and  he  re- 
fused to  pay  the  bill.  Seyeral  demands  were 
thereafter  made  on  the  accused  for  the  mon- 
ey, and  he  failed  to  par  the  same.  Before 
the  indlctmsnt,  howeyor.  and  seyeral  monthc 
after  the  alleged  commission  of  the  crime, 
the  accused  had  a  settlement  with  the  seller 
of  the  goods,  and  paid  him  his  price  there- 
for. The  accused  is  Indicted  under  Pen. 
Code,  f  ero,  whict  declarec:  "Any  person 
using  any  deceitful  meansi  or  artful  practice, 
othir  than  those  which  are  mentioned  in  thib 
Code,  by  which  an  indlyldual,  or  the  public, 
is  defrauded  and  cheated,  shall  be  punished  as 
for  a  misdemeanor.''  It  does  not  require  ei- 
ther a  warrant  or  indictment  to  make  an 
offense  thereunder  complete.  It  is  complete 
when  deceitful  mefjis  or  artful  practices  are 
used  by  which  an  indlyldual  or  the  public  is 
defrauded  and  cheated.  There  is  nothing  in 
the  contention  of  counsel  that  the  goods  were 
sold  on  a  credit  and  not  Intended  as  a  cash 
sale,  for  there  was  certainly  no  credit  ex- 
tended  to  the  accused,  but  npon  the  faith  of 
his  representations,  to  another  party  who  was 
not  responsible  for  the  purchase.  The  crime, 
then,  was  certainly  complete  when  the  accus- 
ed failed  to  pay  for  the  goods  after  the  pros- 
ecutor had  become  aware  of  his  misrepre- 
sentations, and  demanded  payment  of  him; 
and  thus  being  depriyed  of  them,  and  with- 
out receiying  any  pay  therefor,  for  seyeral 
months,  he  was  defrauded  and  cheated.  The 
fact  that  he  afterwards  settled  with  the  ac- 


cused for  the  yalue  of  the  goods  Is  not  pre- 
tended as  a  settlement  of  the  crime  that  had 
been  committed,  eyen  if  the  parties  had  au- 
thority to  settle  such  a  crime;  but  it  must  be 
construed  simply  as  a  settlement  of  a  dyil 
liability.  It  was  perfectly  legitimate,  then, 
for  the  grand  Jury  to  afterwards  find  an  in- 
dictment charging  the  accused  with  a  yiola- 
tion  of  law  upon  the  subject  of  cheating  and 
swindling.  This  principle  is  decided  in  Wil- 
liams y.  State,  105  Ga.  606,  31  S.  E.  546.  It 
was  there  held  that  where  one,  for  the  pur- 
pose of  deceiying  another  and  obtaining  a 
credit,  makes  a  false  and  fraudulent  represen- 
tation to  the  elTect  that  he  has  purchased 
and  has  become  the  owner  of  yaluable  prop- 
erty, and  who  in  this  manner  defrauds  the 
person  to  whom  such  representation  is  made 
of  money  or  other  thing  of  yalue,  is  guilty  ot 
being  a  cheat  and  swindler;  and  a  settle- 
ment between  such  wrongdoer  and  the  per- 
son defrauded,  made  after  the  commission 
of  the  offense  and  the  arrest  of  the  former 
upon  a  warrant  charging  him  therewith,  con- 
stitutes no  bar  to  his  conyiction  thereof  upon 
an  indictment  subsequently  returned.  It  is 
true  it  appears  In  that  case  that  a  warrant 
had  issued.  In  the  opinion  it  was  announ- 
ced, in  effect,  that  the  restitution  made  by 
the  accused  did  not  relleye  him  of  the  conse- 
quences of  his  ylolation  of  the  criminal  stat- 
ute, "which  was  complete  before  his  arrest" 
The  court  added:  "As  well  might  It  be  said 
that  one  guilty  of  a  larceny  could  escape  pros- 
ecution by  returning  the  stolen  goods  after 
being  arrested  for  the  offense."  Applying  this 
principle  to  the  facts  in  the  present  case,  it 
follows  that  the  court  committed  no  error  in 
refusing  to  sanction  the  petition  for  certio- 
rari. Judgment  affirmed.  All  the  Justices 
concurring 


GAX  y.  STATE. 


(lU  Ga.  648) 


(Snpisme  Court  of  Georgia.    Aug.  7,  1900.) 

CRIMINAL  UIW— INSTRUCTIONS— MANSIAUOH 
TER. 

1.  While  a  judge  is  not  bound  to  giye  in 
charge  to  the  jury  any  proposition  of  law  which 
has  no  foundation  except  the  statement  of  the 
accused,  he  may,  if  he  sees  proper  so  to  do,  base 
an  iDstructioD  on  the  statement 

2.  Under  the  sworn  testimony  in  this  case  a 
yerdict  of  murder  would  have  been  well  war- 
ranted, but  the  statement  of  the  accused  author- 
ized a  charge  on  the  law  of  voluntary  man- 
slaughter, but  not  on  the  law  of  inyoluntary 
manslaughter. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Emanuel  coun- 
ty; B.  D.  Eyans,  Judge. 

A.  A.  Gay  was  convicted  of  manslaughter, 
and  brings  error.    Affirmed. 

F.  H.  Saffold,  for  plaintiff  in  error.  B.  T. 
Rawllngs,  Sol.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  tried  on  an  in- 
dictment charging  him  with  the  offense  of 
murder,  and  the  jury  returned  a  yerdict  find- 
ing him  guilty  of  yoluntaiy  manslaughter 
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Tti«  case  la  here  npon  a  bill  of  ezceptiona  as- 
signing error  npon  the  refusal  of  the  Judge  to 
grant  a  motion  for  a  new  trial  which  had 
been  01ed  by  the  accused. 

1.  *'It  is  well  settled  that,  in  the  absence 
of  a  prop^  and  pertinent  written  request  for 
instructions  thereon,  the  court  is  not  bound 
to  giye  In  charge  the  law  of  a  theory  of  the 
case  arising  solely  from  the  statement  of  the 
accused."  Hardin  v.  State,  107  Ga.  718.  38 
S.  B.  700,  and  cases  cited.  While  the  judge 
is  not  bound  to  charge  the  law  applicable  to 
a  theory  of  the  case  deriyed  solely  from  the 
prisoner's  statement,  he  has  a  right  to  do  so. 
It  is  the  duty  of  the  Judge  to  give  to  the  Jury 
appropriate  instructions  on  every  theory  of 
the  case  presented  by  the  evidence,  and  it  Is 
the  best  practice  to  give  such  instructions  on 
every  phase  of  the  case  presented  by  the  pris- 
oner's statement,  though,  as  above  stated, 
the  f^lure  to  do  so,  in  the  absence  of  a 
proper  request,  will  not  be  held  to  be  error. 
While  instructions  on  a  theory  of  the  case  as 
derived  from  the  statement  are  not  required 
by  strict  law,  few  cases,  if  any,  can  arise 
where  such  instructions  would  not  be  dictated 
by  every  sense  of  Justice  and  fairness.  A 
careful  examination  of  the  prisoner's  state- 
ment in  the  present  case  satisfies  us  that  If 
the  Jury  credited  the  same,  a  verdict  for  vol* 
untary  manslaughter  was  authorized.  It  was 
not  erroneous,  therefore,  for  the  judge  to  give 
In  charge  to  the  jury  the  law  relating  to  this 
offense.  This  is  true  notwithstanding  counsel 
for  the  accused  not  only  did  not  request  the 
law  of  voluntary  manslaughter  to  be  given 
In  charge,  but  strenuously  contended  that 
there  was  nothhig  in  the  statement  to  au- 
thorize such  charge.  It  is  the  duty  of  the 
judge  to  instruct  the  jury  on  the  law  applica- 
ble to  the  evidence  in  the  case.  It  is  the  right 
of  the  Judge  to  charge  the  jury  in  criminal 
cases  on  the  law  applicable  to  the  facts  set 
forth  in  the  prisoner's  statement  A  conten- 
tion of  counsel  on  the  evidence  that  Is  not 
well  founded  will  not  prevent  the  Judge  from 
giving  in  charge  to  the  jnry  the  law  applica- 
ble to  the  evidence  as  It  really  is.  Neither 
will  an  erroneous  contention  of  counsel  as  to 
the  theory  presented  by  the  statement  of  the 
accused  deprive  the  court  of  the  right  if  he 
desires  to  exercise  it  of  giving  in  charge  to 
the  Jury  the  theory  actually  presented  by  the 
statement  Under  the  statement  of  the  ac- 
ciued  in  the  present  case,  as  above  indicated, 
the  law  of  voluntary  manslaughter  was  ap- 
plicable, and  the  judge  did  not  err  in  charg- 
ing the  jury  on  that  subject,  notwithstanding 
that  during  the  progress  of  the  trial  the  court 
had  asked  counsel  for  the  accused  whether 
the  law  on  that  subject  was  involved  in  the 
case,  and  counsel  had  replied  "that  the  same 
was  not  involved." 

2.  The  evidence  for  the  state  would  have 
well  warranted  a  finding  that  the  accused  was 
guilty  of  a  willful,  deliberate,  and  cruel  mur- 
der. The  deceased  was  a  negro,  and,  accord- 
ing to  the  testimony  for  the  state,  was  pmv 
wced  into  the  very  home  of  his  employer,  and 


shot  almost  in  sight  of  a  female  member  of 
the  latter^s  family.  If  the  testimony  for  Uie 
prosecution  is  to  be  credited,— and  we  believe 
it  to  be  the  truth  of  the  caae,~the  homldde 
was  not  only  unjustifiable,  but  was  not  at- 
tended with  any  extenuating  circumstances. 
The  statement  of  the  accused  would  not  un- 
der any  view  of  it  have  authorised  an  ais 
qnittal,  and,  to  say  the  most  of  it  contained 
a  version  of  the  transaction  which  was  un- 
reasonable and  improbable,  but  in  one  view 
of  it  does  present  a  state  of  facts  which 
would  authorize  a  finding  that  the  offense 
committed  by  the  accused  was  that  for  which 
he  was  convicted.  The  jury  having  taken 
this  view  of  the  case,  we  will  not  interfere 
with  the  decision  of  the  Judge  in  refusing  to 
grant  a  new  trial.  In  no  view  of  the  case 
was  the  law  of  involuntary  manslaughter  in- 
volved, and  the  Judge  committed  no  error  In 
falling  to  charge  the  law  on  this  branch  of 
homicide. 

There  was  no  error  requiring  the  granting 
of  a  new  trial.  Judgment  affirmed.  All  the 
Justices  concurring. 


(lU  Q^  646) 


CROW  V.  STATE. 


(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

ORIlflNAL   LAW— BILL   OF   BXCBPTIOKS--WR1T 

OF  BRROK— DISMISSAL. 

1.  When  there  is  no  return  or  aclmowledgment 
of  service  'indorsed  npon  or  annexed  to**  a  bill 
of  exceptions,  the  writ  of  error  will  be  dismissed. 

2.  Serrice  of  a  bill  of  exceptions  cannot  be 
shown  in  the  supreme  court  by  parol  statements 
of  counsel,  or  .by  producing  detached  writings 
purporting  to  evidence  such  service. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Whitfield  coun- 
ty; A.  W.  Fite,  Judge. 

Charley  Crow  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

Mann  Jk  Terry,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  G(en.,  for  the  State. 

LUMPKIN,  P.  J.  On  the  caU  of  this  case 
the  solicitor  general  moved  to  dismiss  the 
writ  of  error  on  the  ground  that  there  was 
no  entry  indorsed  upon  or  annexed  to  the  bill 
of  exceptions  showing  service  thereof.  An 
inspection  of  the  bill  of  exceptions  falls  to 
disclose  any  eTldence  whatever  that  it  was 
ever  served  upon  the  solicitor  general.  We 
are  accordingly  constrained  to  hold  that  the 
motion  to  dismiss  is  well  taken.  Counsel  for 
the  plaintiff  in  error  produced  in  this  court  a 
separate  writing  purporting  to  be  an  acknowl- 
edgment of  service  by  the  solicitor  general  of 
the  bill  of  exceptions  in  this  case.  In  this 
connection  it  was  stated  that  this  writing 
had  been  received  from  the  solicitor  general, 
filed  in  the  office  of  the  clerk  of  the  trial 
court,  and  by  him  sent  by  mail  to  the  clerk 
of  this  court  The  solicitor  general  admitted 
that  the  writing  referred  to  had  been  signed 
by  him.  We  cannot,  however,  act  upon  these 
statements  as  prefer  evidence  of   service 
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The  writing  signed  l^  the  solicitor  general  to 
no  part  of  tbe  bill  of  exceptions,  and  tbe 
clerk  Qf  tbe  conrt  below  neither  had  authority 
to  transmit  it  to  this  court  as  such  nor  at- 
tempted to  do  80.  The  case  of  Atcerman  ▼. 
Neel,  70  Ga.  728,  is  directly  in  point  on  the 
question  now  presented.  In  that  case  it  was 
held:  "Proper  service  of  the  bill  of  excep- 
tions must  appear  from  an  entry  Indorsed  up- 
on it  or  annexed  thereto.  When  there  is  no 
entry  whatever  indorsed  upon  or  attached  to 
the  bill  of  exceptions  showing  service,  parol 
statements  cannot  be  heard  In  this  court  for 
the  purpose  of  showing  that  service  was  per- 
fected." See,  also,  cases  cited.  Counsel  for 
tbe  plaintiff  in  error  insisted  that  the  law  as 
thua  laid  down  had  been  modified  by  so 
much  of  the  act  of  December  18,  1893,  as  is 
now  embodied  in  section  5669  of  the  Civil 
Code,  which  provides  that:  'It  shall  be  un- 
lawful for  the  supreme  court  of  Georgia  to 
dismiss  any  case  for 'any  want  of  technical 
conformity  to  the  statutes  or  rules  regulating 
the  practice  in  carrying  cases  to  that  court, 
where  there  is  enough  in  the  bill  of  exceptions 
or  transcript  of  the  record  presented,  or  both 
together,  to  enable  the  court  to  ascertain  sub- 
stantially the  real  questions  in  the  case  which 
the  parties  seek  to  have  decided  therein." 
Manifestly,  failure  to  show  In  the  lawful 
manner  due  service  of  a  bill  of  exceptions  is 
not  a  mere  "want  of  technical  conformity 
to  the  statutes  or  rules  regulating  the  prac- 
tice in  carrying  cases"  to  this  court.  Such 
failure  amounts  to  no  conformity  at  all  with 
section  5547  of  the  Civil  Code,  which  not  only 
provides  that  there  shall  be  proper  service 
of  a  bill  of  exceptions,  but  also  expressly 
declares  that  there  shall  be  "a  return  of 
«uch  service  (or  acknowledgment  of  service) 
Indorsed  upon  or  annexed  to  such  bill  of 
exceptions."  That  section  further  under- 
takes to  deal  specifically  with  the  matter 
of  dismissing  cases  for  want  of  service, 
and  provides  merely  that  a  bill  of  excep- 
tions shall  not  be  dismissed  in  the  event  "the 
party  benefited  by  a  failure  to  serve  shall 
•  •  •  waive  service  and  agree  that  said 
case  may  be  heard."  We  therefore  hold  that 
the  present  bill  of  exceptions  cannot  be  re- 
tained for  a  hearing  on  Its  merits  by  virtue 
of  anything  contained  in  the  section  of  the 
Code  first  above  dted.  Writ  of  error  dismiss- 
ed.   All  the  Justices  concurring. 


(lU  Ga.  647) 

In  re  MADDOX,  Solicitor  General. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 
SOLICITOR  GENERAI#-PEBS. 
A  solicitor  general,   for  services  rendered 
in  this  court  in  a  criminal  case,  wherein  it  ap- 
pears that  the  accused  was  indicted  for  a  felony, 
and   in  the  trial   court  convicted  of  a   misde- 
meanor, is  entitled  to  a  fee  of  $15,  and  not  $30. 
(Syllabus  by  the  Court) 

Application  of  Solicitor  General  Maddox  for 
taxation  of  coats.  Motion  granted,  and  costs 
taxed. 


LUMPKIN,  P.  J.  In  the  case  of  Crow  v. 
State  (this  day  decided)  36  S.  E.  858,  tbe  solic- 
itor general  filed  a  motion  praying  this  court 
to  tax  his  costs,  and  thus  presented  the  ques- 
tion whether  he  was  entitled  for  his  services 
in  this  court  to  a  fee  of  $30  or  to  a  fee  of 
only  $15.  In  that  case  it  appeared  that  the 
accused  had  been  indicted  in  the  trial  court 
for  the  offense  of  seduction,  which  is  a  fel- 
ony, and  that  he  was  convicted  of  the  offense 
of  fornication,  which  is  a  misdemeanor. 
Section  1099  of  the  Penal  Code  prescribes  that 
for  services  in  the  supreme  court  the  fees  of 
solicitors  general  shall  be  "in  capital  cases, 
$50.00;  other  felonies  $30.00;  all  other  cases 
$15.00."  So  the  real  question  is  whether 
the  present  case  should  be  treated  here  as  a 
"felony  case"  or  as  a  "misdemeanor  case." 
WhUe  the  indictment  was  for  felony,  the  ac- 
cused was  convicted  of  a  misdemeanor,  and 
in  his  writ  of  error  sought  to  have  this  court 
pass  upon  the  question  whether  or  not  he 
was  legally  convicted  of  an  offense  of  that 
grade.  Now,  what  was  the  character  of  the 
Judgment  of  which  he  complained?  It  was 
one  by  which  it  had  been  Judicially  declared 
that  he  had  committed  a  misdemeanor. 
This  court  was  not  called -upon  to  determine 
whether  or  not  the  accused  was 'lawfully 
convicted  of  a  felony,  nor  was  there  any 
such  conviction.  We  are,  therefore,  clearly 
of  the  opinion  that  the  case,  when  It  reached 
here,  and  as  it  stood  upon  the  docket  of  this 
court  was  one  which  should  be  classed  as 
a  "misdemeanor  case,"  and,  consequently, 
that  the  solicitor  general  Is  not  entitled  for 
his  services  to  the  fee  prescribed  for  repre^- 
senting  the  state  in  "felony  cases."  His  com- 
pensation is  fixed  by  that  clause  of  the  fee 
bill  which  allows  him  in  "all  other  cases" 
a  fee  of  $15. 


cm  Ga.  o VI » 
WESTERN   UNION  TEL.   CO.   et  aL  t. 
GRIFFITH. 

(Supreme  Cteurt  of  Georgia.    Aug.  7,  1900.) 

APPEAL— BILL  OP  BXCBPTIONS-AMBNDMBNT 
—PARTIES-TELEGRAPH  COMPANIES-INJURY 
BT  WIRES— NBGLIGBNCB—DAMAGBS. 
1.  A  bill  Of  exceptions  may,  in  this  court,  be 
amended  by  the  record  so  as  to  include  the 
names  of  all  necessary  or  proper  parties  who 
might  have  been  joined  with  the  party  ex- 
cepting as  plaintiffs  in  error;  aliter  as  to  par- 
ties defendant  not  named  in  the  writ  of  error, 
who  are  unwilling  to  waive  service  and  con- 
sent that  the  case  be  heard  on  its  merits,  (a) 
The  test  to  be  applied  in  determining  whether 
one  sought  to  be  introduced  by  amendment 
could  have  been  joined  with  the  excepting  par- 
ty as  a  plaintiff  in  error  is,  were  they  on  the 
same  side  of  the  controversy  in  the  trial  court? 
for  such  litigants  only  as  were  co-parties  be- 
low can  properly  appear  before  this  court  as 
parties  plaintiff,  (b)  All  formal  parties  to  the 
pleadings  in  the  trial  court  are  proper  parties 
to  a  writ  of  error,  though,  since  tne  passage  of 
the  practice  act  of  1881,  such  of  them  only 
as  will  really  be  affected  by  the  judgment  to 
be  rendered  in  this  court  are  to  be  regarded  as 
indispensable  parties,  (c)  In  the  present  case 
the  party  brought  before  this  court  by  amend- 
ment to  the  bill  of  exceptions  was  not  a  neces- 
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sary  defendant  in  error,  but  a  proper,  if  not 
an  essential,  party  plaintiff. 

2.  As  was,  in  effect,  ruled  when  this  caae 
made  its  lirst  appearance  here,  the  plaintiff's  pe^ 
tition  set  forth  a  caase  of  action,  and  was  not 
open  to  demurrer  on  the  ground  that  there 
was  a  misjoinder  of  parties  defendant,  (a) 
The  plaintiff  went  even  further  into  detail 
than  was  necessary  in  describing  the  location 
of  the  wires  and  poles  belonging,  respectively, 
to  the  defendant' companies,  but  the  petition 
was  defective  in  that  it  failed  to  state  with 
sufficient  particularity  at  what  points  the  plain- 
tiff expected  to  prove  that  they  negligently  per- 
mitted their  wires  to  remain  in  contact.  Tliey 
were  not,  however,  entitled  to  notice  as  to  the 
character  or  extent  of  the  evidence  upon  which 
the  plaintiff  expected  to  rely  as  showin^f  knowl- 
edge on  their  part  of  facts  with  which  they 
were  alleged  to  have  been  acquainted. 

3.  The  petition  did  not  disclose  facta  showing 
that  the  plaintiff  was  not  entitled  to  recover 
expenses  incurred  for  medical  attention,  etc., 
but  was  subject  to  demurrer  on  the  ground 
that  the  amount  of  such  expenses  was  not 
therein  alleged. 

(Syllabus  by  the  (>>art) 

Error  from  city  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  L.  B.  Griffith  against  the  West- 
em  Union  Telegraph  Company  and  others. 
From  an  order  overruling  a  demnrrer  to  the 
complaint,  defendants  bring  error.  Re- 
versed. 

J.  8.  &  W.  T.  Davidson  and  F.  G.  Da  Bi- 

quon,  for  plaintiffs  in  error.  C.  H.  Cohen, 
J.  R.  Lamar,  and  Boykin  Wright,  for  defend- 
ant in  error. 


FISH,  J.  When  this  case  came  on  to  be 
heard  at  the  October  term  of  this  court, 
counsel  for  Mrs.  Griffith  presented  a  motion 
to  dismiss  the  writ  of  error  on  the  ground 
that  the  Augusta  Railway  &  Electric  Com- 
pany was  a  necessary  party  thereto,  but 
had  not  been  named  as  such  in  the  bill  of 
exceptions.  Thereupon  counsel  for  the  tele- 
graph company,  without  conceding  that  the 
railway  and  electric  company  was  an  indis- 
pensable party,  asked  leave  to  amend  the 
bill  of  exceptions  '*from  the  record  in  the 
case,"  agreeably  to  the  provisions  of  section 
5570  of  the  Civil  Code,  by  inserting  the  name 
of  the  latter  company  as  a  co-plaintiff  in 
error.  After  argument  had  as  to  the  right 
of  the  telegraph  company  to  make  the  pro- 
posed amendment,  we  granted  it  permission 
so  to  do.  and  overruled  the  motion  to  dis- 
miss. This  was,  as  we  shall  undertake  now 
to  show,  in  accord  with  a  rule  of  practice 
which  has  been  uniformly  adhered  to  and 
consistently  applied  during  a  period  of  more 
than  half  a  century. 

1.  Under  the  procedure  which  obtained 
both  in  England  and  in  this  country  at  the 
time  the  supreme  court  of  this  state  was 
organized,  all  persons  affected  by  the  Judg- 
ment of  a  trial  court,  including  securities 
upon  an  appeal  bond,  even  though  they 
might  not  be  formal  parties  to  the  record, 
were  indispensable  parties  to  a  writ  of  error 
sued  out  to  review  such  Judgment;  and  it 
was  accordingly  held  by  this  court  that  a 


strict  compliance  with  this  role  of  practioe 
was  imperative.  Dill  v.  Jones,  2  Ga.  79; 
Morris  v.  Wiley,  Id.  287.  In  discussing^the  ne- 
cessity and  reasonableness  of  such  a  require- 
ment. Judge  Lumpkin,  who  delivered  the 
opinion  filed  in  the  latter  case,  pointed  out 
what  provision  was  made  for  cases  in  which 
one  only  of  several  parties  on  the  losing 
side  might  wish  to  accept,  saying,  in  thia 
connection  (page  289):  "One  of  several  par- 
ties [cannot]  be  subjected  to  the  hardship 
and  loss  of  being  deprived  of  his  writ  of  er> 
ror  because  the  others  refuse  to  Join  in  it. 
One  may  sue  out  a  writ  of  error  In  the  name 
of  all,  and,  if  the  others  refuse  to  Join  in 
the  prosecution,  they  may  be  brought  before 
this  court,  and  severed,  at  their  own  re- 
quest, after  which  he  or  they  who  sued  out 
the  writ  of  error  may  go  on  alone.  In  this 
manner  all  inconvenience  may  be  avoided. 
Justice  administered,  and  the  harmony  and 
conformity  of  the  rebord  preserved."  The 
right  to  amend  the  bill  of  exceptions  by  the 
record,  and  thus  bring  before  the  court  nec- 
essary plaintiffs  not  Joined  in  the  first  Iih 
stance,  was  recognized  both  in  the  caae  of 
Long  V.  Strickland,  2  Ga.  348,  and  in  that 
of  Carey  v.  Rice,  Id.  408.  Such  an  amend- 
ment was  allowed  in  Beall  v.  Foz*8  Ex'rs, 
4  Ga.  408,  it  appearing  from  the  record  in 
that  case  that  the  parties  plaintifF  thus 
sought  to  be  Introduced  were  co-defendants 
with  the  plaintiff  in  error  in  the  court  be- 
low. Then  came  the  practice  act  of  1847. 
which  wrought  no  change  in  the  rules  of 
procedure,  save  to  provide  that  thereafter 
it  should  not  be  necessary  to  Join  in  the  writ 
of  error  securities  on  appeal  or  upon  injunc- 
tion bonds,  but  that  such  persons  only  as 
were  formal  parties  to  the  pleadings  in  the 
lower  court  should  be  considered  indispen- 
sable parties  to  a  writ  of  error  sued  out  to 
review  a  Judgment  therein  rendered.  See 
Carey  v.  Giles,  10  Ga.  8,  wherein  this  stat- 
ute was  cited  and  construed.  The  court  in 
that  case  declared  it  necessary  not  only  to 
include  in  the  writ  of  error  all  essential  par- 
ties thereto,  but  to  observe  the  equally  im- 
portant requirement  that  they  be  therein 
Joined  "in  the  order  in  which  they  stand  in 
the  record  below."  As  explanatory  of  what 
was  meant  by  the  phrase  Just  quoted,  and 
as  affording  an  illustration  of  how  this  re- 
quirement could  and  should  be  met,  it  was 
said  (page  2):  "When,  therefore,  one  of  two 
or  more  defendants  against  whom  a  decree 
has  been  rendered  brings  a  writ  of  error 
to  reverse  it,  it  is  necessary  for  him  to  Join 
his  co-defendants  as  plaintiffs  in  error,  and 
upon  the  trial  they  may  unite  with  him,  and 
assign  error  against  the  decree,  or  they  may 
sever,  and  be  heard  in  defense  of  the  decree. 
And,  if  such  plaintiff  In  error  has  failed  to 
make  his  co-defendants  parties  plaintiff  to 
the  writ  of  error,  they  may  be  added  by 
motion,  without  delay  or  cost,  with  the  same 
privilege  of  assigning  errors  or  severing.** 
Commenting  upon  the  act  of  1850,  which  de- 
clared that  writs  of  error  could  be  amended 


Ua.) 


WESTERN  UNION  TEL.  00,  y.  GRIFFITH, 


861 


in  conformity  with  the  record,  without  de- 
lay or  cost  and  as  matter  of  right,  Judge 
Nisbet  remarked  (pages  8,  9):  'It  is  use- 
less to  talk  about  the  mockery  of  adding 
parties  here,  on  motion,  without  giving  them 
notice  to  appear.  *  *  *  So  far  as  these 
parties  are  concerned,  they  have  •  •  • 
very  little  cause  of  complaint  The  plalntUT 
in  error  now  before  the  court  could  have 
used  their  names,  and  brought  them  here 
us  parties  plaintiff  without  their  consent, 
and  without  notice.  They  are  now  being 
made  parties  upon  motion,  in  a  ccmdition 
very  little  worse  than  they  would  have  been 
in  had  the  plalntifT  taken  that  course.  In 
neither  case  has  the  law  provided  for  notice 
to  them,  and  in  both  cases  they  are  presum- 
ed to  know  what  are  the  public  laws;  to 
know  that  under  the  laws  they  are  liable 
thus  to  be  made  parties;  and  in  both  cases 
their  rights  are  the  same,— that  is,  they  can 
assign  errors  with  the  primary  plaintiff,  and 
cooperate  with  him  in  procuring  the  revers- 
al of  the  Judgment  below,  or  they  can  sever, 
and  be  heard  in  support  of  the  judgment. 
It  is  their  privilege  to  elect."  See,  also, 
what  was  said  upon  the  same  line  by  Bleck- 
ley, J.,  in  McNulty  v.  Pruden,  62  Ga.  13a 
In  the  course  of  his  discussion  he  observed 
that.  If  the  case  "had  been  brought  up  by 
the  complainant  below,  and  not  by  some  of 
the  defendants,  other  rules  would  apply," 
for  there  was  a  vast  difference  between  in- 
troducing proper  plaintiffs  in  error  who  were 
not  entitled  to  notice  and  attempting  to  add 
by  amendment  necessary  defendants  in  er- 
ror who  had  not  been  made  parties  to  or 
served  with  the  bill  of  exceptions  agreeably 
to  statutory  provisions  which  were  impera- 
tive. For  instance,  where  this  distinction 
was  drawn,  and  the  writ  of  error  was  dis- 
missed for  want  of  proper  parties  defendant 
in  this  court,  see  Barksdale  v.  Bunkley,  26 
Ga.  308;  Curey  v.  Hitch.  57  Ga.  197;  Bird 
V.  Harris,  63  Ga.  433;  Jordan  v.  Kelly,  Id. 
437;  Brown  v.  Wylie,  64  Ga.  435;  Maynard 
V.  Hunnewell,  65  Ga.  2S1;  Jowers  v.  Baker, 
Id,  611;  Haines  v.  Clary,  66  Ga.  519;  and 
Price  V.  Lathrop,  Id,  247.  In  the  case  last 
cited  it  appeared  that  an  assignee  in  bank- 
ruptcy, who  was  a  necessary  party  defend- 
ant in  error,  had  not  been  named  as  such 
in  the  bill  of  exceptions.  With  a  view  to 
meeting  a  motion  to  dismiss  the  writ  of 
error,  the  plaintiffs  offered  to  amend  by 
making  him  a  co-party  with  them,  but  the 
court  refused  to  allow  this  to  be  done,  hold- 
ing: '*Such  assignee  cannot  be  made  a  par^ 
ty  plaintiff  in  error  with  complainants  by 
an  amendment  to  the  bill  of  exceptions  in- 
stanter,  because  he  was  not  on  the  same 
side  of  the  litigation  in  the  court  below, 
as  was  the  case  in  McNulty  v.  Pruden, 
62  Ga.  135,  and  Carey  v.  Giles,  10  Ga. 
1.  His  interest,  as  well  as  his  position 
in  the  court  below,  show  him  to  have  been 
antagonistic  to  the  case  made  by  com- 
plainants, and  therefore  he  cannot  be  made 
a  party  on  the  same  side  of  the  litigation  In 


this  court"  In  the  year  following  that  in 
which  this  decision  was  rendered  the  gen- 
eral assembly  passed  what  we  may  term 
the  "Saving  Act"  of  1881  (Acts  1880-^1,  p 
123).  Among  other  things,  it  provided  for 
curing  by  amendment  "any  imperfection  or 
omission  of  necessary  and  proper  allega- 
tions" in  the  bill  of  exceptions  which  "could 
be  corrected  from  the  record  in  the  case." 
and  declared  that  no  writ  of  error  should 
be  dismissed  "on  any  ground  whatever" 
which  could  be  "removed  during  the  term 
of  the  court  to  which  the  said  writ  of  error 
is  returnable."  See  Civ.  Code,  §§  6567,  6570. 
In  express  terms  this  statute  further  de- 
clared that  no  dismissal  should  result  sim- 
ply "because  the  bill  of  exceptions  sets  forth 
the  parties  differently  from  the  record,  or 
discloses  that  some  party  not  interested  In 
sustaining  the  judgment  of  the  court  below 
had  not  been  served,"  provided  the  record 
shows  "clearly  who  were  the  resi^ective  par- 
ties to  the  litigation  in  the  court  below,  and 
the  bill  of  exceptions  shows  that  all  who 
were  interested  in  the  case,  as  presented  in 
the  supreme  court,  in  sustaining  the  Judg- 
ment of  the  court  below,  had  been  served." 
Id.  §  6562.  No  change  in  the  then  prevail- 
ing practice  concerning  a  proper  alignment 
on  opposite  sides  of  the  respective  parties 
at  interest  seems,  however,  to  have  been 
contemplated;  nor  was  any  provision  made 
for  service  of  the  bill  of  exceptions  upon 
such  parties  as.  under  the  procedure  which 
had  previously  been  established,  were  re- 
quired to  be  brought  before  this  court  in 
the  capacity  of  plaintiffs  in  error.  Indeed, 
this  act  was  essentially  one  of  mercy,  not 
designed  to  introduce  a  different  system  of 
procedure,  or  to  impose  any  additional  bur- 
dens upon  one  suing  out  a  writ  of  error,  but 
merely  to  shield  him  from  the  pains  and 
penalties  which  had  theretofore  been  visited 
upon  those  who  failed  to  observe  certain  re- 
quirements of  the  law  which  this  court  was 
bound  to  enforce;  that  is  to  say,  the  estab- 
lished rules  of  practice  were  not  dealt  a 
mortal  blow,  but  were  merely  crippled,  by 
being  thus  practically  declared  directory, 
rather  than  mandatory.  But  one  change 
therein  was  introduced  which  affected  the 
practice  as  to  the  manner  of  joining  parties 
in  a  writ  of  error.  This  related  solely  to 
the  requirement  that  all  parties  to  the  rec- 
ord in  the  trial  court  should  be  made  parties 
to  the  bill  of  exceptions,  which  requirement 
the  general  assembly  modified  to  the  extent 
of  declaring  that  "no  party  shall  be  consid- 
ered as  interested  in  the  litigation  In  the 
supreme  court  who  will  not  be  affected  by 
the  judgment  to  be  rendered  in  that  partic- 
ular case,  such  as  sheriffs  upon  a  money 
rule  when  the  contest  is  between  various 
claimants  of  the  fund  and  not  between  the 
sheriff  and  any  one  of  them,  or  a  receiver 
occupying  a  similar  relation,  or  a  complaii> 
ant  in  a  bill  of  interpleader,  and  other  par- 
ties occupying  similar  positions."  Civ.  Code, 
f  6562.    Recognizing  that  the  act  of  1881 
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went  no  further  than  as  aboye  Indicated  In 
establishing  different  rules  of  practice,  this 
court  held,  in  a  case  arising  after  the  pass- 
age of  that  statute:  "Where  some  of  the 
defendants  to  a  bill  in  equity  except  to  the 
OTerruling  of  a  demurrer  to  the  bill,  they 
need  not  serve  their  co-defendants  with  the 
bill  of  exceptions."  Bank  v.  Harrison,  68 
Ga.  463.  It  may  further  be  observed  that 
since  that  act  went  Into  effect  the  practice 
which  formerly  prevailed  as  to  allowing 
writs  of  error  to  be  amended  by  the  record 
so  that  proper  parties  plaintiff  might  be  add- 
ed  has  also  been  consistently  adhered  to 
and  applied  In  a  number  of  instances.  See 
Swatts  V.  Spence,  68  Ga.  496,  489;  Sharp  v. 
Findley.71  Ga.  655;  Epplng  v.  Aiken,  Id.  682; 
'  Fouche  ▼.  Harlson,  78  Ga.  359,  407,  3  S.  E. 
830;  Culver  v.  MuUally,  94  Ga.  644,  21  S. 
B.  895;  Isbell  v.  Blanchard,  94  Ga.  678,  21 
S.  E.  720;  Steele  Lumber  Co.  v.  Laurens 
Lumber  Co..  98  Ga.  329,  24  S.  B.  755;  Swift 
V.  Thomas,  101  Ga.  89,  28  S.  E.  618;  Bennett 
V.  Trust  Co.,  106  Ga.  578,  32  S-  B.  625. 
Many  cases  have,  indeed,  been  dismissed 
for  want  of  necessary  parties.  Allen  v. 
Cravens,  68  Ga.  554;  Craig  v.  Webb.  70  Ga. 
188;  Knox  v.  McCalla,  Id.  725;  Cameron  v. 
Sheppard,  71  Ga.  781;    Baker  v.  Thompson, 

78  Ga.  742,  4  S.  E.  107;    Anderson  v.  Paw, 

79  Ga.  558,  4  S.  E.  920;  Crosthwait  v.  James, 
95  Ga.  570,  20  S.  B.  494;  Davis  v.  Peel,  97 
Ga.  342,  22  S.  E.  525;  Hunter  v.  Wakefield, 
97  Ga.  543.  25  S.  E.  347;  Capers  v.  Kirkpat- 
rick,  98  Ga.  260,  25  S.  E.  438:  Inman  v. 
Bstes,  104  Ga.  646,  30  S.  E.  800;  Stroup  v. 
Pruden,  104  Ga.  721,  30  S.  E.  948;  White  v. 
Bleckley,  105  Ga.  173,  31  S.  B.  147;  McCon- 
nell  V.  West,  105  Ga.  468,  30  S.  E.  654;  Unit- 
ed States  Leather  Co.  v.  First  Nat  Bank, 
107  Ga.  263,  33  S.  B.  31;  Papworth  v.  Ry- 
man,  108  Ga.  780,  33  S.  B.  665;  Tiner  v. 
Carter  (Ga.)  34  S.  E.  567;  McCain  v.  Sut- 
live.  Id.  1013.  But  in  none  of  these  cases 
could  the  fatal  omission  to  include  In  the 
writ  of  error  all  necessary  parties  defend- 
ant thereto  be  cured  by  amendment;  for, 
in  view  of  the  doctrine  laid  down  in  Price 
V.  Lathrop,  supra,  one  suing  out  a  bill  of 
exceptions  cannot  properly  Join  with  him 
as  a  plaintiff  in  error  another  litigant  who 
was  on  the  opposite  side  of  the  controversy 
in  the  court  below,  and  the  act  of  1881  In 
terms  declares  that  the  provision  therein 
made  that  no  dismissal  shall  result  merely 
'^because  the  bill  of  exceptions  sets  forth 
the  parties  differently  from  the  record"  is 
applicable  only  in  the  event  all  necessary 
parties  defendant  have  been  duly  served. 
Of  course,  no  case  will  be  dismissed  for 
want  of  service  when  the*  parties  entitled 
thereto  voluntarily  appear  before  this  court, 
either  in  person  or  by  attorney,  and  consent 
that  the  case  may  be  heard.  Civ.  Code,  S 
5547,  par.  3;  Craig  v.  Webb,  70  Ga.  188. 
And  reasonable  time  and  opportunity  will 
be  afforded  a  plaintiff  In  error  In  order  that 
he  may.  If  possible,  procure  such  consent 
during  the  term  to  which  the  writ  of  error 


Is  made  returnable.  McCain  y.  Sntliye^  dt- 
ed  Immediately  above.  It  Is,  however,  ob- 
vious that,  while  there  Is  no  obstacle  In  the 
way  of  amending  a  bill  of  exceptions  by 
the  record  so  as  to  Include  therein  the  name 
of  additional  parties  defendant,  this  will 
avail  nothing  In  the  absence  of  a  walv^  on 
their  part  of  due  service,  as  any  service  np- 
on  them  thereafter  effected  would  come  too 
late.  Cameron  v.  Sheppard,  71  Ga.  781; 
Papworth  v.  Byman,  108  Ga.  780,  33  a  B. 
665,  and  cases  cited.  It  is  also  proper  to 
call  attention  to  the  fact  that  the  right  to 
Introduce  by  amendment  even  necessary 
parties  plaintiff  Is  limited  to  those  litigants 
only  who  are  entitled  to  sue  out  a  writ  of 
error,  and  cannot  be  exercised  for  the  ben- 
efit of  others  by  one  not  himself  Injuriously 
affected  by  the  judgment  excepted  to.  Rail- 
road Co.  V,  Craig,  59  Ga.  186;  Healey  ▼. 
Scofield,  60  Ga.  451;  Railroad  Co.  v.  Craig, 
62  Ga.  362;  Swift  v.  Thomas,  101  Ga.  89, 
28  S.  E.  6ia 

In  view  of  the  practice  outlined  above,  U 
is  clear  that,  as  the  railway  and  electric 
company  was  not  a  co-party  with  Mrs. 
Griffith  in  the  court  below,  it  did  not  belong 
on  that  side  of  the  case  which  she  occupied 
before  this  court.  Certainly,  it  was  not  in- 
cumbent upon  the  telegraph  company.  If  it 
desired  to  bring  here  for  review  the  judg- 
ment overruling  its  separate  demurrer,  to 
make  the  railway  and  electric  company  a 
party  defendant  to  the  bill  of  exceptions. 
Jones  V.  Hurst,  91  Ga.  338,  17  S.  E.  635. 
citing  previous  decisions  of  this  court.  But 
counsel  for  Mrs.  Griffith  contended  that  a 
new  trial  could  not  legally  be  granted  as 
to  one  only  of  the  joint  defendants  below, 
and  accordingly  argued  that,  as  the  railway 
and  electric  company  was  not  made  a  party 
to  the  motion  therefor,  or  to  the  present 
writ  of  error,  the  case  should  be  dismissed. 
This  position  is  not  altogether  logical.  If 
that  company  was,  as  Insisted,  an  Indispen- 
sable party  to  the  motion.  It  would  simply 
follow,  as  a  result  of  not  making  It  a  party, 
that  the  telegraph  company  could  not.  In  Its 
bill  of  exceptions,  justly  complain  that  the 
trial  judge  committed  error  In  refusing  to 
grant  a  new  trial  which  could  not  lawfully 
take  place,  and  would  have  to  depend  alone 
upon  Its  assignment  of  error  touching  the 
overruling  of  its  demurrer.  That  is  to  say, 
the  mere  fact  that  there  might  be  no  merit 
in  one  of  Its  complaints  would  not  justify 
a  dismissal  of  its  bill  <^  exceptions,  if  it 
presented  another  question  properly  raised, 
which  could  and  should  be  passed  upon. 
We  are,  however,  by  no  means  prepared  to 
agree  with  counsel  as  to  the  correctness  of 
the  premise  upon  which  they  based  their 
argument  Although  the  action  brought  by 
Mrs.  Griffith  was  against  both  companies 
as  Joint  tort  feasors,  her  right  to  recover  in 
the  case  did  not  depend  upon  her  ability  to 
show  that  both  were  liable  to  respond  in  dam- 
ages. She  might,  before  trial,  have  volun- 
tarily dismissed  her  action  as  to  one,  and 
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proceeded  against  fhe  other  alona.  Ottj  ^ 
Atlanta  ▼.  Anderson,  90  Ga.  481,  16  &  BL 
aoo.  Or  at  any  time  before  verdict  she 
might;  if  unable  to  prove  that  both  were  lia- 
ble, hare  disclaimed  a  right  to  recover  as 
to  one,  and  insisted  upon  a  verdict  against 
its  co-defendant  Baker  v.  Thompson,  89 
Ga.  487,  15  &  B.  644.  And  a  verdict  such 
as  was  actually  rendered,  releasing  one  of 
the  companies,  but  finding  the  other  liable, 
could  lawfully  be  returned.  Austin  v.  Ap- 
pUng,  88  6a.  55,  59,  13  S.  B.  955,  and  cases 
cited.  True,  if  Mrs.  Griffith  had  wished  to 
file  a  motion  for  a  new  trial  with  a  view  to 
obtaining  another  hearing  as  to  the  liability 
of  the  railway  and  electric  company,  which 
was  released  by  the  verdict  of  the  jury,  it 
would  have  been  necessary  for  her  to  maJse 
the  telegraph  company  a  party  respondent 
This  Is  so  for  the  reason  pointed  out  in 
Hunter  v.  Wakefield,  97  Ga.  543,  545,  25  S. 
E.  347,  348,  vis.:  If,  in  an  action  like  the 
case  at  bar,  ''brought  against  several  de- 
fendants, the  plalntifT  recovers  at  all,  the 
damages  awarded  must  be  for  the  same 
amount  as  to  aU  of  the  .defendants  found 
liable";  and.  therefore,  where  a  verdict  has 
been  found  ''against  some  only  of  several 
joint  defendants,  and  the  plaintiff  moves 
for  a  new  trial  against  those  of  the  defend- 
ants as  to  whom  he  failed  to  recover,  if  his 
motion  is  granted  at  all,  the  verdict  in  his 
favor  against  those  of  the  defendants  who 
were  found  liable  must  necessarily  be  set 
aside,  for,  unless  this  be  done,  there  might, 
upon  a  subsequent  trial,  be  a  finding  for 
the  plaintiff  for  a  sum  totally  different  from 
that  already  found,  and  thus  there  would 
result  a  recovery  in  one  amount  against 
some  of  the  defendants  and  a  recovery  in 
quite  a  different  amount  as  against  others 
of  them."  The  plaintiff  would,  however, 
have  as  much  right  after  verdict  as  he  had 
before  or  pending  the  trial  to  abandon  his 
case  as  to  some  of  the  defendants;  and, 
this  being  so,  it  is  evident  that,  if  he  elected 
to  stand  upon  his  partial  victory,  there 
would  be  no  necessity,  in  the  event  the  de» 
fendants  found  liable  desired  to  move  for  a 
new  trial,  for  them  to  join  in  their  motion 
such  of  the  defendants  as  were  by  the  jury 
absolved  from  liability,  and  as  against  whom 
the  plaintiff,  by  falling  to  move  for  a  new 
trial,  had  voluntarily  chosen  not  to  further 
press  his  action.  Obviously,  where  the  only 
logical  result  of  a  trial  was  to  release  one 
of  several  defendants  sued  as  joint  tort 
feasors,  a  new  trial  may  properly  be  grant- 
ed at  the  liistance  of  those  against  whom 
a  recovery  was  had,  without  disturbing  the 
righteous  finding  of  the  jury  as  to  the  one 
whom  they  discharged.  Railroad  Co.  v.  Mc- 
ConneU,  87  Ga.  756,  13  8.  B.  82a  This  fully 
disposes  of  the  motion  to  dismiss. 

It  remains  only  to  briefly  notice  a  point 
raised  by  the  railway  and  electric  company, 
which  appeared  before  this  court  through 
its  attorney,  and  strenuously  resisted  being 
made  a  party  to  the  case  on  the  ground  that 


tt  was  la  no  wise  interested  In  the  outcome 
of  the  controvwsy  here  presented.  In  this 
connection  counsel  confidently  made  the  as- 
sertion that  his  client  was  not  even  a  prop- 
er, much  less  a  necessary,  plaintiff  in  error. 
We  did  not  at  the  time,  nor  do  we  now,  con- 
cur in  this  view.  Under  the  facts  disclosed 
by  the  record,  it  is,  indeed,  manifest  that 
the  railway  and  electric  company  had  Itself 
no  right  to  sue  out  the  writ  of  error.  Col- 
Uer  V.  Hyatt  (Ga.)  35  S.  R.  271;  Braswell 
V.  Mortgage  Go.,  Id.  322.  But  as  the  bill 
of  exceptions  was  filed  by  a  party  entitled 
to  except  to  the  rulings  therein  complained 
of,  it  by  no  means  follows  that  the  com- 
pany just  mentioned  was  not  at  least  a  prop* 
er  party  plaintiff.  As  has  been  seen,  the 
rule  of  force  prior  to  the  passage  of  the  act 
of  1881  was  that  all  parties  to  the  record 
below  were  not  only  proper,  but  necessary, 
parties  to  a  writ  of  error.  That  act,  in  pro- 
viding against  the  dismissal  in  this  court 
of  bills  of  exceptions  for  want  of  necessary 
parties,  went  no  further  than  to  declare 
that,  in  determining  who  really  were  indis- 
pensable parties  thereto,  "no  party  shall  be 
considered  as  interested  in  the  litigation  in 
the  supreme  court  who  will  not  be  affected 
by  the  judgment  to  be  rendered  in  that  par- 
ticular case,  such  as"  mere  stakeholders  and 
others,  purely  nominal  parties  to  the  con- 
troversy in  the  court  below.  It  cannot 
therefore,  be  said  "that  any  formal  party  to 
the  record  in  the  trial  court  is  not  still  to 
be  regarded  a  proper  party  to  a  bill  of  ex- 
ceptions, irrespective  of  the  question  wheth- 
er he  be  an  essential  party  thereto  or  not 
Counsel  based  his  argument  upon  the  prop- 
osition that  his  client  had  been  absolved 
from  liability  by  the  jury,  whose  finding 
was  binding  and  conclusive,  the  same  never 
having  been  set  aside;  but  the  record  before 
us,  by  which  alone  we  are  to  be  governed, 
is  silent  as  to  whether  or  not  any  steps 
have  been  taken  by  Mrs.  Griffith  to  further 
press  her  action  as  against  the  railway  and 
electric  company  in  the  event  another  trial 
should  result  from  the  judgment  rendered 
by  this  court  in  the  present  case.  Accord- 
ingly*  we  undertake  merely  to  say  that  com- 
pany was  a  proper,  though  perhaps  not  in- 
dispensable, party  plaintiff.  The  order  pass- 
ed, whereby  it  was  introduced  as  a  party, 
satisfied  the  demands  of  the  telegraph  com- 
pany, fully  met  and  overcame  the  motion 
to  dismiss  urged  by  Mrs.  Griffith,  and  in- 
fiicted  no  hardship  upon  the  railway  and 
electric  company;  for,  if  it  really  has  no 
further  interest  in  the  litigation^  its  rights 
in  the  premises  cannot  possibly  be  injuri- 
ously affected  by  the  judgment  which  we 
render.  This  being  so,  reflection  confirms 
us  in  the  belief  that  this  order  was  not  im- 
providently  granted,  but  that  it  provided 
quite  a  satisfactory  solution  of  the  whole 
difficulty  presented. 

2.  The  case  made  by  the  petition  filed  by 
Mrs.  Griffith  was,  in  brief,  as  follows:  The 
telegraph  company  maintains  in  the  city  of 
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Augusta  and  the  Tillage  of  Sammerville  a 
BTStem  of  poles  and  wires  extending  throngb 
Tarlous  streets  npon  which  the  railway  and 
electric  company  has  likewise  erected  a  sim- 
ilar system  of  poles  and  wires  used  in  con- 
nection with  its  business.  At  some  places 
the  wires  of  the  telegraph  company,  which 
are  strung  on  poles  which  are  higher  than 
those  used  by  the  other  company,  cross  the 
wires  of  that  company,  while  at  other  points 
the  wires  connected  with  the  two  systems 
run  parallel  with  each  other  on  the  same 
streets.  The  wires  of  the  railway  and  elec- 
tric company  are  heavily  charged  with  cur- 
rents of  electricity  "sufficiently  powerful  to 
do  great  bodily  harm."  On  or  about  the  2d 
day  of  December,  1896,  there  was  a  fall  of 
sleet  and  snow,  and  **the  wires  belonging  to 
and  controlled  by  the  said  defendants  were 
each  and  all  heavily  weighted  by  said  snow 
and  sleet''  As  a  result  ^'thereof,  the  wires 
of  the  said  defendants  came  in  contact  with 
each  other  at  sundry  points  and  places  in 
the  city  of  Augusta  and  in  the  village  of 
Summerville,"  and  "by  reason  of  such  con- 
tact the  powerful  currents  in  the  wires  of 
the  Augusta  Railway  &  Electric  Oompany 
were  conducted  to  and  into  the  wires  be- 
longing to  and  controlled  by  the  Western 
Union  Telegraph  Company,"  of  which  fact 
"both  of  the  defendants  had  knowledge." 
Because  of  "said  contact,  the  wires  of  the 
Western  Union  Telegrairti  Company  became 
dangerous  to  persons  and  property  touching 
or  being  touched  by  the  same,  [and]  both 
of  said  defendants  had  knowledge  of  said 
danger."  The  wires  of  the  two  companies 
were  thus  in  contact  "at  and  near  the  in- 
tersection of  Walton  Way  and  Telfair  street 
in  the  village  of  SummerviUe,  and  at  divers 
other  places  in  said  village  and  city,"  and 
this  was  known  by  both  companies.  On  the 
date  above  mentioned  a  rotten  and  unsound 
pole  belonging  to  the  telegraph  company, 
situated  "in  the  yard  of  the  Bonair  Hotel," 
broke,  and  fell  across  a  roadway  leading  to 
that  hotel,  carrying  with  it  the  wires  which 
had  been  strung  upon  it  "Said  pole  was 
negligently  allowed  to  remain  upon  the 
ground  with  the  wires  upon  and  across 
said  roadway  for  a  long  space  of  time,  to 
wit  13  days,"  notwithstanding  "the  said 
defendants,  and  each  of  them,  had  notice 
of  the  fact  that  said  pole  had  fallen,  and 
that  said  wires  were  across  said  roadway," 
and  although  both  "knew  that  the  said  wires 
so  as  aforesaid  upon  the  ground  were  dan- 
gerous, and  likely  to  produce  injury  to  any 
person  or  thing  passing  along  said  road- 
way." On  the  15th  day  of  December  "peti- 
tioner had  occasion  to  visit  the  Bonair  Hotel 
on  business,"  and  was  driven  thither  in  a 
vehicle  through  the  Walton  Way  entrance 
to  that  hotel.  Neither  she  nor  the  driver 
knew  of  the  dangerous  conditions  of  the 
wires  across  the  roadway  leading  to  the 
Telfair  street  entrance,  and  in  attempting 
to  return  by  that  route  one  of  the  horses 
drawing  the  vehicle  In  which  she  was  rid- 


ing stepped  upon  one  of  the  wires,  and  re- 
ceived a  violent  shock,  which  threw  it  to  the 
ground.  In  falling,  the  horse  turned  or  tilt- 
ed the  vehicle  to  such  an  extent  that  peti- 
tioner, who  was  greatly  alarmed,  and  was 
trying  to  alight  either  fell  or  was  thrown  to 
the  ground.  She  not  only  sustained  serioos 
injuries  by  reason  of  this  fall,  but  also  **re- 
ceived  a  violent  bum  from  the  electric  car- 
rent"  with  which  the  wires  upon  the  ground 
were  charged.  In  addition  to  other  items  of 
damage  specifically  alleged,  she  was  "forced 

to  incur  an  expense  of  $- for  medical 

attention  and  nursing."  One  of  the  defend- 
ants in  the  court  below,  the  telegraph  com- 
pany, met  the  plaintiff's  petition  with  a  gen- 
eral demurrer,  and  also  demurred  special- 
ly thereto  on  the  ground  that  there  was  a 
misjoinder  of  parties  defendant  therein. 
We  now  rule  specifically,  as  was  practically 
decided  when  the  case  was  here  at  the 
March  term,  1898  (104  6a.  62,  30  S.  B.  420), 
that  the  plaintiff  set  forth  in  her  petition  a 
cause  of  action,  and  properly  joined  there- 
in as  joint  tort  feasors  the  two  corporations 
through  whose  alleged  negligence  she  waa 
injured. 

By  special  demurrer  the  telegraph  com- 
pany called  upon  Mrs.  Griffith  to  allege  with 
more  particularity  at  what  points  its  wires 
ran  parallel  with,  and  at  what  points  they 
crossed  over,  those  of  the  railway  and  elec- 
tric company.  We  have  no  hesitation  in 
holding  that  in  the  respects  indicated  the 
petition  was  even  more  specific  in  its  alle- 
gations than  was  necessary.  There  was  no 
averment  that  either  of  the  defendants  was 
negligent  in  that  it  improperly  constructed 
its  system  of  wires  and  poles,  and  the  sole 
purpose  of  the  pleader  evidently  was  to 
bring  out  the  fact,  by  way  of  inducement 
merely,  that  the  two  systems  were  in  close 
proximity  one  with  the  other  at  different 
points  in  the  city  and  village.  It  was,  how- 
ever, the  right  of  the  telegraph  company 
to  demand,  as  it  did  in  its  special  demur- 
rer, that  it  be  put  upon  notice  as  to  where 
were  the  "divers  other  places  in  said  village 
and  city,"  besides  that  at  the  intersection 
of  Walton  Way  and  Telfair  street  at  which 
the  plaintiff  expected  to  prove  that  the  com- 
pany had  negligently  allowed  its  wires  to 
remain  in  contact  with  those  of  the  railway 
and  electric  company.  Under  the  circum- 
stances alleged,  it  was  a  distinct  and  un- 
pardonable act  of  negligence  to  permit  the 
dangerous  agency  to  continue  at  each  of 
the  "divers  other  places"  referred  to;  and 
under  this  loose  and  flexible  Allegation  the 
plaintiff  would  be  entitled,  if  not  called  upon 
to  amend  her  pleadings  In  this  particular, 
to  introduce  evidence  concerning  a  contact 
at  any  point  within  the  limits  of  the  city 
of  Augusta  or  those  of  the  village  of  Sum- 
merviUe. This  was  altogether  too  much  lat- 
itude, and  gave  the  plaintiff  an  opportunity 
to  place  the  telegraph  company  at  a  great 
disadvantage  in  endeavoring  to  make  out 
its  defense.    If  the  plaintiff  reaUy  knew,  as 
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she  undertook  to  aver  in  her  petition,  that 
there  were  "divers  other  places'*  where  the 
wires  of  the  two  companies  were  hi  con- 
tact, it  would  have  been  easy  enough  tor 
her  to  comply  with  the  reasonable  demand 
made  upon  her  to  state  specifically  where 
such  places  were.  If  she  did  not,  as  matter 
of  fact,  know  of  or  expect  to  prove  a  con- 
tact at  a  point  other  than  the  intersection 
of  the  two  streets  .mentioned  by  name,  she 
would  have  amended  her  petition  by  strik- 
ing therefrom  all  reference  to  such  "divers 
other  places,"  for  she  had  no  right  to  expect 
to  be  allowed  to  go  to  trial  In  the  hope  of 
being  able  to  prove  by  mere  chance  some- 
thing which  she  was  unable  even  to  allege 
with  any  degree  of  certainty  and  particu- 
larity. Section  5048  of  the  Civil  Code  ex- 
pressly declares  that:  "Special  defects  or 
omissions  in  the  petition  may  always  be 
taken  advantage  of  by  demurrer,  and  unless 
cured  by  amendment,  the  petition  shall  be 
dismissed.*'  The  petition  under  considera- 
tion was  not  free  from  "defects  and  omis- 
sions*' calling  for  the  prescribed  remedy. 
Indeed,  the  plaintiff's  disregard  of  the  posi- 
tive requirements  of  the  law  as  to  good 
pleading  is  so  palpable  as  to  suggest,  by 
way  of  analogy,  a  violation  of  that  provision 
of  our  piscatory  laws  now  embodied  in  sec- 
tion 585  of  the  Penal  Code,  to  the  effect 
that,  while  a  sportsman  Is  at  liberty  to  angle 
with  hook  and  line,  he  cannot  lawfully  go 
after  his  intended  victims  with  a  drag-net. 
In  a  brief  filed  by  her  counsel,  the  case  of 
Kraatz  v.  Light  Co.,  82  Mich.  457,  46  N.  W. 
787,  Is  cited  and  relied  on  in  support  of  the 
contention  that  "it  is  not  necessary  to  prove 
the  point  of  contact:  It  is  impossible  to  have 
a  tracing  or  chasing  of  lightning."  There  the 
evidence  disclosed  that  Kraatz  received  a 
shock  from  wires  which  "should  have  been, 
and  were  supposed  to  be«  at  the  time"  he 
was  working  upon  an  electric  lamp,  "dead 
wires,  or  wires  not  charged  with  electric- 
Ity."  The  wires  connected  with  a  differ- 
ent circuit  were  then  charged  with  electric- 
ity, and  there  was  positive  proof  that  "there 
were  crosses  of  these  dead  and  live  wires 
observed  on  the  very  day  of  the  injury 
to  plaintiff."  The  only  question  presented 
for  decision  in  this  connection  was  whether 
the  jury  were  warranted  in  finding  that  the 
injury  resulted  from  one  of  these  contacts 
shown  to  exist,  or  was  the  result  of  negli- 
gence on  the  part  of  some  employ^  of  the 
company,  or  the  act  of  a  stranger  In  turn- 
ing the  current  upon  the  wires  of  the  circuit 
upon  which  the  plaintiff  was  engaged  at 
work.  The  court  stated  Its  conclusion  to 
be  that  the  most  plausible  theory  presented 
by  the  evidence  was  that  there  was  a  "trans- 
fer of  electricity  from  some  live  wire  on" 
one  of  the  circuits  "to  some  dead  wire  on" 
the  other  circuit  "at  some  of  the  crosses  of 
these  wires,"  and  that  the  verdict  ought  to 
stand,  notwithstanding  the  plaintiff  did  not 
prove  with  mathematical  certainty  at  what 
precise  spot  such  transfer  took  place.  No 
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question  was  presented  or  passed  upon  con- 
cerning the  legal  sufficiency  of  the  plain* 
tiff's  pleadings  in  this  respect  The  tele- 
graph company  also  sought  to  compel  Mrs. 
Griffith  to  set  forth  the  manner  In  which 
notice  was  brought  home  to  it  that  its  wires 
were  in  contact  with  those  of  the  other  de- 
fendant We  think  her  allegation  that  both 
of  the  defendant  companies  had  knowledge 
of  the  facts  stated  in  regard  to  this  matter 
was  amply  sufficient  in  point  of  detail.  An 
individual  would  certainly  not  be  entitled 
to  call  upon  the  plaintiff  to  exhibit  to  him, 
in  advance  of  the  trial,  the  particular  evi- 
dence by  which  she  expected  to  show  such 
knowledge  on  his  part  A  corporation 
stands  upon  no  better  footing;  for,  theoret- 
ically at  least  it  has  an  equally  good  oppo^r- 
tunity  to  know  whether  it  did  or  did  not 
know  facts  alleged  to  have  come  within  its 
knowledge,  and  therefore  is  prepared  to  meet 
such  an  allegation  with  all  the  evidence  at 
Its  command. 

3.  Two  distinct  points  of  objection  were 
raised  by  the  telegraph  company  to  the  al- 
legation contained  in  the  plaintiff's  petition 
concerning  the  expense  incurred  by  her  for 
medical  attention  and  nursing.  One  of  these 
objections  is  presented  by  a  speaking  de- 
murrer, wherein  the  company  advances  the 
argument  that  as  it  appears  "that  Mrs. 
Griffith  is  a  married  woman,  and  it  does 
not  appear  but  what  her  husband  Is  liv 
ing,"  she  cannot  recover  such  expenses,  as 
the  same  should  have  been  borne  by  him. 
We  will  dismiss  this  point  with  the  sugges- 
tion that  it  should  have  been  raised  in  the 
company's  answer  as  matter  of  defense. 
Had  the  demurrer  specifically  called  upon 
Mrs.  Griffith  to  state  whether  or  not  she 
had  a  living  husband,  an  altogether  differ- 
ent question  would  be  presented.  The  other 
objection  should  have  been  met  by  an  ap- 
propriate amendment  for  it  was  directed 
against  and  clearly  pointed  out  the  omis- 
sion of  the  plaintiff  to  allege  the  amount 
she  expended  for  medical  attention  and  nurs- 
ing. It  is  possible  that  her  counsel  look- 
ed upon  this  point  as  too  trivial  to  require 
serious  consideration,  and  would  regard  it 
a  great  hardship  were  we  to  reverse  the 
Judgment  simply  because  a  proper  amend- 
ment to  cure  this  defect  was  not  offered. 
Tet  we  are  by  no  means  prepared  to  say 
we  would  be  justified,  in  view  of  the  sec- 
tion of  the  Civil  Code  last  above  cited,  in 
holding  that  were  this  the  only  objection  to 
the  petition  which  was  well  taken,  a  rever- 
sal of  the  judgment  overruling  the  demurrer 
would  not  be  demanded.  We  do  not  so  rule; 
but  take  this  occasion  to  emphasize  the  fact 
that  the  salutary  rules  of  practice  which 
require  good  pleading  have  not  as  yet 
been  altogether  abolished  in  this  state.  As 
furnishing  an  instance  of  what  anomalous 
results  may  sometimes  flow  from  ignoring 
what  appear  to  be  purely  technical  objec- 
tions urged  against  pleadings  which  are  d» 
fective  in  matter  of  form  merely,  we  refer 
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to  the  case  of  Mayor,  etc.,  ▼.  Cameron,  111 

Ga. ,  36  S.  K.  462,  recently  decided.    The 

demurrer  with  which  we  are  now  called  ap- 
on  to  deal  ought  certainly  to  haye  been  sub- 
talned.  Judgment  reyersed.  AU  the  Josp 
tices  concurring. 


(in  6a.  686) 

RAOINB  IBON  CO.  et  al.  t.  McCOMMONa 

Tax  Collector,  et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

INTERSTATE    COMMBRCE-LICENSE^-TRAVBL- 
INO   AGENTS—INJUNCTION. 

1.  The  "Interstate  Commerce  Clause"  of  the 
constitution  of  the  United  States  does  not  op- 
erate to  prevent  a  state  from  imposing,  for  the 
purpose  of  raising  revenue,  a  license  tax  upon 
persons  who,  as  traveling  agents  for  principals 
residing  in  other  states,  make  executory  con- 
tracts for  the  sale  of  goods,  and  who,  when  the 
same  are  shipped  into  this  state,  receive  them 
in  bulk,  break  the  original  packages  in  which 
they  are  conUined,  and  distribute  them  among 
the  customers  with  whom  such  contracts  had 
been  made. 

2.  One  upon  whose  property  an  execution 
against  another,  issued  by  a  tax  collector,  is 
levied,  may,  under  section  899  of  the  Political 
Code,  interpose  a  claim,  and  consequently  has 
no  need  of  an  injunction  to  prevent  the  threat- 
ened sale. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Greene  county; 
John  C.  Hart,  Judge. 

Action  by  the  Racine  Iron  Company,  of 
Wisconsin,  and  G..  H.  Pettigrew,  against  R. 
L.  McCommons,  tax  collector,  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Jas.  Davison  and  J.  S.  Reynolds,  for  plain- 
tiffs in  error.  Park  &  Merritt,  for  defend- 
ants in  error. 

LUMPKIN,  P.  J.  The  Racine  Iron  Com- 
pany, of  Wisconsin,  and  G.  H.  Pettigrew, 
filed  an  equitable  petition  to  enjoin  the  tax 
collector  and  the  sheriff  of  Greene  county 
from  proceeding  with  an  execution  against 
Pettigrew,  which  bad  been  issued  by  the 
collector,  and  by  the  sheriff  leyied  on  prop- 
erty alleged  to  be  that  of  the  company. 
The  execution  purports  to  haye  been  issued 
for  a  ''special  tax  for  the  year  1898.*'  It 
does  not  contain  a  recital  that  the  tax  was 
due  by  Pettigrew  as  a  peddler.  The  peti- 
tion, however,  raised  no  objection  to  the 
execution  on  this  ground,  but  expressly  dealt 
with  it  as  if  it  had  embraced  such  a  recital. 
Apparently,  the  tax  sought  to  be  collected 
was  for  the  year  1899,  for  the  facts  disclos- 
ed at  the  hearing,  about  which,  as  will  pres- 
ently be  seen,  there  was  no  dispute,  plainly 
bO  indicated.  The  answer  of  the  defendants 
alleges  that  the  tax  in  question  was  for 
that  year,  and  the  petition  distinctly  avers 
that  the  "tax  act  of  the  general  assembly 
of  G^rgla  for  1898,  so  far  as  it  applies  to 
petitioners,  or  each  of  them,  is  repugnant 
to  article  1,  I  8,  par.  3,  of  the  constitution 
of  the  United  States,  and,  as  to  them,  un- 
constitational  and  void."    This  act  is  the 


one  by  which  all  state  taxes  for  the  years 
1899  and  1900  were  imposed.  It  seems, 
therefore,  that  the  appearance  of  the  figures 
"1898"  in  the  copy  of  the  execution  must  be 
due  to  an  error  in  transcribing.  At  any 
rate,  it  is  certain  that  the  petition  squarely 
presents  the  question  whether  or  not  the 
paragraph  of  our  tax  act  of  1898  which  Im- 
poses a  license  tax  upon  certain  classes  of 
peddlers  is,  so  far  as  It  r^ates  to  the  busi- 
ness carried  on  by  Pettigrew  for  the  iron 
company,  yiolative  of  the  interstate  com- 
merce clause  of  the  federal  constitution. 
Indeed,  this  is  the  main  and  controlling 
question  in  the  case,  and  upon  it  counsel  for 
both  sides  invoke  a  decision  at  our  hands. 
The  bin  of  exceptions  alleges  error  in  the 
refusal  of  the  court  to  grant  an  interlocu- 
tory injunction  upon  the  following  agreed 
statement  of  facts:  "G.  H.  Pettigrew  sold 
in  Greene  county  a  lot  of  smoothing  Irons, 
taking  the  notes  of  the  purchasers  therefor. 
The  irons  sold  were  the  property  of  the  Ra- 
cine Iron  Company,  of  Wisconsin,  and  the 
defendant  sold  by  sample,  and  sulMeqnently 
had  shipped  from  its  factory  in  Wisconsin 
his  entire  sales.  In  boxes,  12  in  a  box,  and 
consigned  to  G.  H.  Pettigrew  as  their  local 
agent,  who  then  delivered  them  to  the  pur- 
chasers on  the  sales  previously  made.  No 
sales  were  made  in  Greene  county  after 
AprU,  1899.  G.  H..  Pettigrew  both  solicited 
the  orders  and  delivered  the  goods.  G.  H. 
Pettigrew  is  a  resident  of  Louisiana.  Said 
irons  were  sold  for  $7.75  each.  Defendants 
in  fi.  fa.  do  not  store  goods  in  the  state  of 
Georgia,  and  have  no  warehouse  or  place 
of  business  in  Georgia.  R.  Ia  Pettigrew, 
brother  of  G.  lEL,  Pettigrew,  is  the  general 
agent  of  the  Racine  Ir<m  Company  for  the 
South,  and  is  a  resident  of  Tennessee.  The 
fl.  fa.  by  the  tax  collector  for  |100  was 
issued  and  levied  as  alleged  In  the  petition 
for  injunction."  It  will  be  noted  that  ac- 
cording to  this  statement  of  the  facts  Pet- 
tigrew sold  smoothing  irons,  'taking  the 
notes  of  the  purchasers  therefor,"  and  that 
he  *'both  solicited  the  orders  and  delivered 
the  goods."  It  makes  no  difference  wheth- 
er he  took  from  his  customers-  promissory 
notes  payable  to  the  company,  or  written 
orders  upon  it,  or  both.  In  each  Instance 
the  contract  of  sale  was  executory,  and  it 
required  a  delivery  of  the  article  bargained 
for  to  complete  the  sate.  The  form  of  the 
transaction  Is  a  matter  of  no  conseqnence. 
1.  Our  tax  act  of  1896  imposes  for  each 
of  the  years  1899  and  1900^  "upon  each  ped- 
dler of  clocks  or  smoothing  irons,"  a  spe- 
cific occupation  tax  of  "one  hundred  dollars 
in  each  county  of  the  state  in  which  snch 
peddler  may  do  business."  Acts  1898,  p.  26. 
A  stem  sense  of  duty,  not  inclination,  con- 
strains us  to  enter  upon  a  discussion  of  the 
question  whether  or  not  Pettigrew  can,  by 
virtue  of  the  above-mentioned  danse  of  the 
constitution  of  the  United  States,  escape  the 
payment  of  the  tax  imposed  upon  him  by 
this  act,  and  for  which  the  ezecutioa  in 
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controTersy  was  issued.  In  endeavoring  to 
And  a  solution  of  this  question,  we  have  dil- 
igently sought  for  such  aid  as  could  be  de- 
rived from  authoritative  utterances  of  the 
rapreme  court  of  the  United  States.  The 
result  of  our  researches  in  this  direction 
will  be  developed  as  we  progress. 

In  Woodruff  v.  Parham,  S  WalL  123,  19 
Im  Ed.  382,  the  doctrine  was  announced 
that:  "The  term  'Import,'  as  used  in  that 
clause  of  the  constitution  which  says  that 
"no  state  shall  levy  any  imposts  or  duties 
on  imports  or  exports/  does  not  refer  to  ar- 
ticles imported  from  one  state  into  another, 
but  only  to  articles  imported  from  foreign 
countries  into  the  United  States.  Hence  a 
uniform  tax  imposed  by  a  state  on  all  sales 
made  in  it,  whether  they  be  made  by  a 
cltixen  of  it  or  a  citizen  of  some  other  state, 
and  whether  the  goods  sold  are  the  produce 
of  that  state  enacting  the  law  or  of  some 
other  state,  is  valid."  '  To  the  same  effect, 
see  Hlnson  v.  Lott,  8  Wall.  148,  19  L.  Ed. 
8S7.  **A  discriminating  tax  upon  nonresi- 
dent traders  trading  in  the  limits  of  a  state 
other  than  that  in  which  they  reside  can- 
not, however,  lawfully  be  imposed."  Ward 
V.  Maryland,  12  Wall.  418,  20  L.  Ed.  449. 
Such  a  tax  was,  In  Welton  v.  Missouri,  91 
U.  8.  270,  23  L.  Ed.  347,  held  to  be  uncon- 
stitutional. In  Machine  Co.  v.  Oage,  100 
U.  a.  076,  25  li.  Ed.  754,  the  question  was 
presented  whether  or  not  a  sewing  machine 
agent  who  had  been  sent  by  a  Connecticut 
corporation  ''into  Sumner  county  [Tenn.]  to 
sell  machines  there,"  was  subject  to  a  li- 
cense tax  imposed  by  a  statute  of  that  state 
upon  "all  peddlers  of  sewing  machines  and 
selling  by  sample."  It  appeared  that  while 
the  corporation  manufactured  its  machines 
at  Bridgeport  in  the  state  of  Its  residence, 
It  "had  an  agency  at  Nashville,"  Tenn., 
from  which  latter  place  its  agent  was  sent 
into  the  county  above  mentioned.  "The 
supreme  court  of  Tennessee  decided  that 
the  law  of  that  state  imposing"  the  tax  in 
question  was  intended  to  apply  to  "all  ped- 
dlers of  sevTing  machines,  without  regard 
to  the  place  of  growth  or  produce  of  ma- 
terial or  of  manufacture**;  and  It  was  ac- 
cordingly held  by  the  federal  supreme  court 
upon  a  review  of  the  Judgment  of  the  state 
court  upholding  the  validity  of  the  statute, 
"that  the  law,  so  construed,  [was]  not  In 
vi<rfation  of. the  constitution  of  the  United 
States." 

Then  came  the  now  familiar,  though  at 
the  time  somewhat  startiing,  decision  in 
Robbins  v.  Taxing  Dist.,  120  U.  S.  489,  7 
Sup.  Ct  592,  80  L.  Ed.  694.  Bobbins,  a 
dtiasen  of  Ohio,  **wkb  engaged  at  the  city  of 
Memphis,  in  the  state  of  Tennessee,  in  solic- 
iting the  sales  of  goods  for"  a  Cincinnati 
Arm,  "and  exhibited  samples  for  the  pur- 
pose of  effecting  such  8ale8,-*an  employ- 
ment usually  denominated  as  that  of  a 
*drummer.' "  He  failed  to  pay  a  license  tax 
Imposed  by  statute  upon  persons  of  his 
calling,  and  a  criminal  prosecution  was  in- 


stituted against  him  on  the  charge  of  doing 
business  without  a  license,  which  the  stat- 
ute "made  a  misdemeanor,  punishable  by  a 
fine  of  not  less  than  five  nor  more  than 
fifty  dollars."  His  conviction  followed  as 
a  matter  of  course,  and  the  same  was  sus- 
tained by  the  state  supreme  court  upon  the 
ground  that  the  statute  in  question  was  not 
unconstitutional.  In  reviewing  its  judg- 
ment Mr.  Justice  Bradley,  speaking  for  a 
majority  of  the  members  of  the  federal  su- 
preme bench,  said  that  the  Inquiry  present- 
ed was  "whether  it  is  competent  for  a  state 
to  levy  a  tax  or  impose  any  other  restric- 
tion upon  the  citizens  or  inhabitants  of 
other  states  for  selling  or  seeking  to  sell 
their  goods  in  such  state  before  they  are  in- 
troduced therein."  He  further  remarked, 
in  the  course  of  his  opinion,  that  while  the 
conclusion  to  the  contrary  reached  by  a 
majority  of  the  court  might  to  some  extent 
operate  to  interfere  "with  the  right  of  the 
state  to  tax  business  pursuits  and  callings 
carried  on  within  its  limits,"  yet  this  in- 
terference would  be  very  limited  in  its  op- 
eration, and  would  "only  prevent  the  levy 
of  a  tax,  or  the  requirement  of  a  llcens^^  for 
making  negotiations  in  the  conduct  o^  in- 
terstate commerce."  Indeed,  all  that  was 
decided  in  that  case  was  that  a  state  has  no 
power  to  impose  an  occupation  tax  upon  a 
commercial  drummer,  who,  in  behalf  of  a 
nonresid^it  principal,  undertakes  to  do  no 
more  than  exhibit  a  line  of  samples,  and 
solicit  orders  for  goods  which  are  at  the 
time  within  the  jurisdiction  of  another  state. 
To  this  extent  and  no  further,  did  the  court 
go  in  Corson  v.  Maryland,  120  U.  S.  502,  7 
Sup.  Ct  655,  80  L.  Ed.  699  (decided  at  the 
same  term).  On  the  same  line  are  the  cas- 
es of  Asher  v.  Texas,  128  U.  S.  129,  9  Sup. 
Ct.  1,  32  li.  Ed.  868,  and  Stoutenburgh  v. 
Hennick,  129  U.  S.  141,  9  Sup.  Ct  256,  82 
L.  Ed.  687.  In  neither  was  the  -doctrine 
announced  in  the  Bobbins  Case  in  any  wise 
extended  or  applied  to  a  different  state  of 
facts. 

Next  came  a  similar  decision  in  Brennan 
v.  City  of  TitusviUe.  153  U.  S.  289,  14  Sup. 
Ct  829,  88  L.  Ed.  719.  Brennan,  at  the 
time  the  restraining  hand  of  the  law  was 
placed  upon  him,  was  engaged  in  a  "house 
to  house"  canvass  in  pursuit  of  customert 
for  pictures  and  picture  frames.  He  mere- 
ly exhibited  his  samples  and  solicited  or- 
ders. Such  orders  as  were  procured  he  im« 
mediately  forwarded  to  a  nonresident  prin- 
cipal, who  shipped  the  goods  "to  the  pur- 
chasers" direct  "by  railroad  freight  and 
express."  In  some  instances  Brennan  did 
collect  "the  price  of  said  goods,"  but  m 
far  as  appears,  he  did  not  undertake  to  him- 
self make  delivery  of  any  of  the  articles  for 
which  he  received  orders.  Commenting  up- 
on this  feature  of  the  case,  Mr.  Justice 
Gray,  in  Emert  v.  Missouri,  156  U.  8.  296, 
15  Sup.  Ct  367,  89  L.  Ed.  48a  said  (pages 
319,  320,  156  U.  S.,  page  374,  15  Sup.  Ct, 
and  linage  437,  89  U  Ed.):    ''In  Brennan'i 
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Case  It  was  expressly  agreed  by  the  parties 
that  the  goods  offered  by  him  for  sale  In 
Pennsylvania  were  afterwards  sent  by  their 
owner  in  the  other  state  directly  to  the  pur- 
chasers." An  exhaustive  and  painstaking 
review  of  all  previous  decisions  having  any 
direct  bearing  upon  the  case  then  in  hand 
was  entered  upon  by  the  learned  Justice, 
and  the  conclusion  was  announced  that  it 
was  distinguishable  from  every  one  of  its 
predecessors,  save  only  the  case  of  Machine 
Go.  Y.  Gage,  100  U.  S.  676,  25  L.  Ed.  754, 
which  was  "approved  and  followed."  The 
Importance  of  getting  a  firm  and  intelligent 
grasp  upon  the  facts  on  which  the  decision 
in  Emert's  Case  was  rested  is,  therefore, 
apparent,  especially  in  view  of  the  fact 
that,  so  far  as  we  have  been  able  to  as- 
certain, it  presents  the  latest  enunciation  on 
the  subject  which  the  federal  supreme  court 
has  vouchsafed.  It  is  a  circumstance  also 
worthy  of  comment  that  this  decision  was 
rendered  without  a  dissent  on  the  part  of 
any  of  the  justices.  The  precise  ruling 
made  was  as  follows:  "A  statute  of  a 
state  by  which  peddlers  of  goods,  going 
from  place  to  place  within  the  state  to  sell 
them,  are  required,  under  a  penalty,  to  take 
out  and  pay  for  licenses,  and  which  makes 
no  discrimination  between  residents  or 
products  of  the  state  and  those  of  other 
states,  is  not,  as  to  peddlers  of  goods  pre- 
viously sent  to  them  by  manufacturers  in 
other  states,  repugnant  to  the  grant  by  the 
constitution  to  congress  of  the  power  to 
regulate  commerce  among  the  several 
states."  In  conformity  to  what  seems  to 
have  become  quite  a  common  custom  in 
this  class  of  cases,  Emert  went  to  trial 
upon  an  agreed  statement  of  facts.  We 
gather  therefrom  that  while,  possibly,  he 
started  out  innocently  enough  as  a  mere 
soliciting  agent,  carrying  with  him  on  his 
travels  .a  sewing  machine  belonging  to  a 
nonresident  principal,  with  the  intention  of 
doing  no  more  with  it  than  exhibiting  it  as 
a  sample,  he  eventually  forsook  his  original 
calling  for  that  of  an  Itinerant  vender,  who 
not  only  solicits  trade,  but  actually  sells. 
At  all  events.  It  was  admitted  that  upon  a 
specified  day  "he  offered  for  sale,  to  various 
persons  at  different  places,**  a  sewing  ma- 
chine which  he  carried  along  with  him  in  a 
wagon,  and  that  he  did  on  the  same  day 
"find  a  purchaser  for  said  machine  and  did 
sell  and  deliver  the  same  to"  him.  In  deal- 
ing with  the  facts  thus  presented,  Mr.  Jus- 
tice Gray,  speaking  in  behalf  of  all  the 
members  of  the  court,  said  (page  Sll,  156 
U.  S.,  page  370,  15  Sup.  Ct,  and  page  434, 
89  L.  Ed.):  "The  defendant's  occupation 
was  offering  for  sale  and  selling  sewing 
machines,  by  going  from  place  to  place  in 
the  state  of  Missouri,  in  a  wagon,  without 
a  license.  There  is  nothing  In  the  case  to 
show  that  he  ever  offered  for  sale  any  ma- 
chine that  he  did  not  have  with  him  at  the 
time.  His  dealings  were  neither  accom- 
panied  nor   followed   by   any   transfer   of 


goods,  or  of  any  order  for  their  transfer, 
from  one  state  to  another,  and  were  neither 
Interstate  commerce  in  themselves,  nor 
were  they  in  any  way  directly  connected 
with  such  commerce.  The  only  business  or 
commerce  in  which  he  was  engaged  was  in- 
ternal and  domestic;  and,  so  far  as  appears, 
the  only  goods  in  which  he  was  dealing 
had  become  part  of  the  mass  of  property 
within  the  state.  Both  the  occupatioo  and 
the  goods,  therefore,  were  subject  to  the 
taxing  power  and  to  the  police  power  of  the 
state."  It  was  pointed  out,  in  this  imme- 
diate connection,  that  "the  statute  in  ques- 
tion [was]  not  part  of  the  revenue  law," 
but  was  one  looking  solely  to  regulation, 
and  designed,  apparently,  "to  protect  the 
citizens  of  the  state  against  the  cheats  and 
frauds,  or  even  thefts,  which,  as  the  ex- 
perience of  ages  has  shown,  are  likely  to  at- 
tend itinerant  and  irresponsible  peddling 
from  place  to  place,  and  from  door  to  door." 
That  is  to  say,  the  statute  was  one  passed 
by  virtue  of  the  police  power  residing  in  the 
state,  and  not  in  the  exercise  of  its  rights 
by  taxation  to  raise  revenue  for  its  sup- 
port. 

This  brings  us  to  a  consideration  of  the 
question  whether  or  not  there  are  In  the  case 
now  before  us  any  distinguishing  features 
which  can  properly  be  said  to  differentiate  it 
from  that  last  cited.  The  two  cases  are  not, 
upon  their  facts,  identical.  Pettigrew,  the 
agent  whose  anomalous  vocation  is  the  cause 
of  our  present  distress,  first  solicited  orders 
for  goods  which  at  the  time  were  in  the 
hands  of  his  nonresident  principal.  Then 
such  orders  as  were  in  this  manner  procured 
were  duly  forwarded  to  be  filled  by  the  latter. 
Not  a  single  order  was,  however,  filled  sepa- 
rately, but  goods  sufficient  in  quantity  to  fill 
the  orders  of  a  number  of  customers  were 
shipped  in  bulk,  consigned  to  Pettigrew  him- 
self; and  on  receipt  of  each  shipment  he 
broke  the  original  packages  In  which  the 
goods  were  sent,  and  proceeded  to  distribute 
the  contents  among  such  customers  as  were 
entitled  thereto,  from  either  a  legal  or  a 
moral  standpoint,  it  would,  therefore,  seem 
that  Pettigrew  belonged  to  a  class  of  itin- 
erants requiring  as  much  police  supervision 
as  that  of  which  Emert  was  a  member. 
And,  If  this  be  true,  why  would  it  not  in- 
evitably follow  that  the  reasons  assigned  by 
Mr.  Justice  Gray  for  upholding  the  police 
regulation  which  Emert  called  into  question 
could  very  fairly  be  said  to  apply  equally 
as  well  to  Pettigrew  and  his  calling,  if  the 
statute  now  under  consideration  was  one  de- 
signed to  protect  the  citizens  of  this  state 
against  fraud  and  imposition?  As  such  is 
not  the  nature  of  this  statute,  we  will  not 
indulge  in  further  conjecture  on  the  line  Just 
suggested,  but  will  discuss  the  question  ac- 
tually before  us,  which  is:  Can  the  statute 
be  upheld,  as  against  Pettigrew  and  his 
principal,  upon  the  ground  that  this  state  has 
not,  in  thus  undertaking  to  exercise  its  in- 
herent power  of  taxation,  invaded  the  sacred 
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pvedncts  guarded  by  the  interstate  commerce 
diaiise  of  the  federal  constitution?  The  pur- 
pose of  the  general  tax  act  for  180^1900 
was  not  simply  to  impose  taxes,  but  to  actu* 
ally  raise  revenue  for  the  support  of  the  state 
goyemment;  and,  looking  to  that  end,  pen- 
alties were  prescribed  for  nonpayment  of  the 
license  taxes  therein  laid,  regardless  of  the 
citizenship  of  the  persons  thereby  affected. 
In  support  of  the  proposition  that  this  was 
"an  exercise,  not  of  the  police  power,  but  of 
of  the  taxing  power,"  of  the  state,  we  need 
only  cite  Brennan  v.  City  of  Titusville,  153 
U.  S.  280,  14  Sup.  Ct,  829,  38  L.  Ed.  719. 
Giving  to  the  doctrine  which  was  first  an- 
nounced in  the  Robbins  Case  the  widest  pos- 
sible scope  which  can  legitimately  be  claimed 
for  it,  we  fail  to  see  how  it  controls  the  case 
in  hand.  On  principle  it  is  certainly  true 
that  a  citizen  of  one  state,  who  is  engaged 
in  interstate  commercial  dealings,  can  law- 
fully accomplish  through  the  means  of  an 
agent  neither  more  nor  less  than  he  himself 
would  have  a  right  to  do  in  person.  It  is 
now  well  settled  that  no  tax  can  be  laid  up- 
on the  exercise  by  a  manufacturer  of  his 
privilege  of  visiting  a  state  other  than  that 
of  his  residence  with  a  view  to  creating  a 
demand  for  his  goods  by  exhibiting  a  sample 
thereof,  and  securing  orders  therefor;  i.  e. 
seeking  a  market  for  his  goods,  and  taking 
advantage  of  it,  when  found,  by  entering  into 
purely  executory  contracts  of  bargain  and 
sale  to  be  performed  in  the  state  of  his  resi- 
dence by  making  actual  delivery  there  to  a 
common  carrier  authorized  to  receive  them 
in  behalf  of  the  persons  who  agree  to  buy. 
But  what  if  he  enters  Into  a  contract  where- 
by he  binds  himself  to  make  delivery  to  a 
customer  in  person  within  the  state  of  the 
latter's  residence?  What  if  the  parties  ex- 
pressly agree  that  the  sale  itself,  as  distin- 
guished from  the  mere  executory  contract 
made  is  contemplation  thereof,  shall  be  of  a 
wholly  Internal  and  domestic  nature,  having 
no  interstate  commerce  feature  about  it?  A 
customer  has,  of  course,  a  constitutional 
right  not  only  to  agree  to  buy,  but  through 
his  carrier  agent  to  actually  buy,  goods  the 
situs  of  which  is  to  continue  at  the  home  of 
the  manufacturer  until  the  sale  is  consum- 
mated there;  and  upon  the  exercise  by  the 
customer  of  this  privilege  no  restriction  could 
be  lawfully  imposed  by  the  state  in  which 
he  resided.  Scott  v.  Donald,  165  U.  S.  58, 
17  Sup.  Ct.  265,  41  L.  Ed.  632;  Vance  v.  W. 
A.  Vandercook  Co.,  170  U.  S.  438,  10  Sup.  Ct 
674,  42  L.  Ed.  1100.  Suppose,  however,  the 
customer  does  not  choose  to  exercise  this 
right,  but,  on  the  contrary,  declines  to  even 
agree  to  purchase  save  upon  the  express  stip- 
ulation that  the  goods  shall  be  brought  into 
the  state  by  the  manufacturer,  and  then,  and 
not  until  then,  really  sold.  In  that  event, 
the  custofuer  would  be  in  no  wise  concerned 
as  to  the  methods  employed  by  the  manufac- 
turer In  order  to  meet  his  obligation  to  thus 
effect  a  change  in  the  situs  of  the  goods  be- 
fore calling  upon  the  former  to  actually  pur- 


chase the  same;  and  If  the  manufacturer,  as 
a  matter  of  personal  convenience  to  himself, 
should  enter  into  an  independent  contract  of 
carriage  with  a  common  carrier,  whereby  it 
acted  as  his  agent  in  bringing  the  goods  to 
the  point  agreed  on  aa  that  where  the  sale 
should  take  place,  this  surely  could  not  have 
the  effect  of  introducing  an  interstate  com- 
merce feature  into  the  transaction.  In 
Brown  v,  Houston,  114  U.  S.  623,  5  Sup.  Ct 
1091,  29  Lr.  Ed.  257,  it  was  held  that:  "Coal 
mined  in  Pennsylvania,  and  sent  by  water  to 
New  Orleans,  to  be  sold  in  open  market  there 
on  account  of  the  owners  in  Pennsylvania, 
becomes  intermingled,  on  arrival  there,  with 
the  general  property  in  the  state  of  Louisi- 
ana, and  is  subject  to  taxation  under  gen- 
eral laws  of  that  state,  although  it  may  be, 
after  arrival,  sold  from  the  vessel  on  which 
the  transportation  was  made,  and  without  be- 
ing landed,  and  for  the  purpose  of  being 
taken  out  of  the  country  on  a  vessel  bound 
to  a  foreign  port."  This  decision  was  based 
upon  the  doctrine  announced  in  Woodruff  v 
Parham,  supra,  to  the  effect  that  goods  ship- 
ped from  one  state  into  another  for  the  pur- 
pose of  sale  become  immediately  siibject  to 
taxation  by  the  latter  state,  notwithstanding 
they  belong  to  a  nonresident  importer  en- 
gaged in  interstate  commerce.  See,  also,  In 
this  connection,  Coe  v.  Errol,  116  U.  S.  517,  6 
Sup.  Ct  475,  29  L.  Ed.  715.  The  theory  upon 
which  it  is  held  that  an  occupation  tax  some- 
times operates  as  an  unwarranted  interfer- 
ence with  interstate  commerce  when  laid 
upon  a  nonresident  merchant  or  manufac- 
turer is  that  "a  license  tax  required  for  the 
sale  of  goods  is,  in  effect  a  tax  upon  the 
goods  themselves."  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  Ed.  347.  Or,  as  was  said  in 
Machine  Co.  v.  Gage,  100  U.  S.  678,  25  L. 
Ed.  754,  "a  tax  for  a  license  to  sell  goods  is, 
in  effect,  a  tax  on  the  goods  authorized  to  be 
sold."  When  applied  to  a  commercial  drum- 
mer, who  merely  "sells  goods  by  sample." 
the  goods  being  at  the  time  in  the  hands  of 
a  nonresident  principal,  there  Is  much  force 
in  the  argument  that,  as  the  state  in  which 
the  drummer  solicits  orders  has  no  jurisdic- 
tion over  the  goods  themselves,  and  cannot 
impose  any  direct  tax  upon  them  before  they 
are  shipped  within  its  borders,  the  state  has 
no  power  to  lay  an  indirect  tax  upon  them 
by  resorting  to  the  expedient  of  requiring  the 
drummer  to  pay  a  license  fee  for  the  privi- 
lege of  pursuing  a  calling  which  is  a  legiti- 
mate, and  oftentimes  necessary,  incident  to 
commercial  dealings  between  residents  of  dif- 
ferent states.  But  the  argument  necessarily 
loses  Its  force  when,  as  in  the  present  case, 
the  goods,  before  delivery  to  the  customer, 
are  shipped  into  the  state  with  a  view  to 
consummating  the  executory  contract  of  sale. 
We  see  no  reason  why,  as  soon  as  the  ship- 
ment is  complete,  and  the  goods  turned  over 
to  an  agent  of  the  shipper,  they  may  not  b« 
Immediately  subjected  to  a  direct  tax,  irre- 
spective of  the  fact  that  a  resident  customer 
had  previously  been  found  who  was  willlny 
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to  accept  and  pay  for  the  goods  when  a  prop- 
er tender  of  them  was  made  to  him.  It 
would  follow,  as  a  matter  of  course,  that,  if 
a  direct  tax  could  be  laid  on  the  goods  while 
yet  in  the  possession  of  the  shipper  or  his 
agent,  the  state  could,  by  imposing  a  tax 
upon  the  privilege  of  consummating  the  sale 
of  the  goods,  reach  them  indirectly.  The  fol- 
lowing extract,  taken  from  the  opinion  de- 
livered by  Mr.  Justice  Field  in  Welton's 
Case,  seems  to  bear  us  out  in  the  conclusion 
Just  stated:  "The  general  power  of  the  state 
to  impose  taxes  hi  the  way  of  licenses  upon 
all  pursuits  and  occupations  within  its  lim- 
its is  admitted,  but,  like  all  other  powers, 
must  be  exercised  In  subordination  to  the 
requirements  of  the  federal  constitution. 
Where  the  business  or  occupation  consists  in 
the  sale  of  goods,  the  license  tax  required  for 
its  pursuit  is,  in  effect,  a  tax  upon  the  goods 
themselves.  If  such  a  tax  be  within  the 
power  of  the  state  to  levy,  it  matters  not 
whether  it  be  raised  directly  from  the  goods, 
or  inuirectly  from  them  through  the  license 
to  the  dealer,  but,  if  such  tax  conflict  with 
any  power  vested  in  congress  by  the  consti- 
tution of  the  United  States,  it  will  not  be 
any  the  less  invalid  because  enforced  through 
the  form  of  a  personal  license."  It  is  true 
that  in  Bowman  v.  Railway  Co.,  125  U.  S. 
465.  8  Sup.  Ct  689.  1062,  81  L.  Bd.  700, 
the  reviewing  court  took  occasion  to  present 
the  quaere  "whether  the  right  of  transporta- 
tion of  an  article  of  commerce  from  one 
state  to  another  includes  by  necessary  im- 
plication the  right  of  the  consignee  to  sell  it 
in  unbroken  packages  at  the  place  where  the 
transportation  terminates."  But  this  doubt 
was  suggested  with  reference  to  the  right  of 
a  state,  in  the  exercise  of  its  police  powers, 
to  forbid  common  carriers  from  bringing  "in- 
toxicating liquors  into  the  state  from  any 
other  state"  without  first  complying  with 
certain  prescribed  regulations.  We  are  also 
aware  that  it  was  subsequently  held,  in 
Lelsy  V.  Hardin.  135  U.  S.  100,  10  Sup.  Ct. 
681.  34  L.  Ed.  128,  that  "a  statute  of  a  state 
prohibiting  the  sale  of  any  intoxicating  liq- 
uors, except"  for  medicinal  and  other  like 
purposes,  was,  "as  applied  to  a  sale  by  the 
importer,  and  in  the  original  packages  or 
kegs,  unbroken  and  unopened,  of  such  liquors 
manufactured  in  and  brought  from  another 
state,  unconstitutional  and  void."  However, 
this  decision  was  put  upon  the  ground  that, 
in  undertaking  to  entirely  prohibit  such  sales, 
the  state  exceeded  its  police  powers,  and  en- 
croached upon  the  exclusive  right  vested  in 
congress  to  regulate  interstate  commerce. 
That  congress  may  itself  impose  restrictions 
upon,  or  entirely  prohibit,  interstate  traffic 
in  injurious  commodities,  was  recognized  in 
Rahrer's  Case,  140  U.  S.  540,  11  Sup.  Ct.  865, 
35  L.  Ed.  572.  The  decision  in  Plumley  v. 
Massachusetts,  155  U.  S.  461,  15  Sup.  Ct  154, 
39  L.  Ed.  223.  is  authority  for  the  proposi- 
tion that  a  state  has  the  power  to  prohibit 
the  sale  "of  oleomargarine  artificially  colored 
so  as  to  cause  it  to  look  like  yellow  butter," 


and  purposely  so  made  In  imitation  of  pore 
butter  with  a  view  to  deceiving  the  public, 
notwithstanding  such  imitation  butter  is  man- 
ufactured in  and  brought  from  a  sister  state. 
But  when,  in  Schollenberger  v.  Pennsylva- 
nia. 171  U.  S.  1,  18  Sup.  Ct.  757,  43  li.  Bd.  40, 
the  question  arose  whether  oleomargarine 
couid  ''be  whoUy  excluded  from  importation 
into  a  state  from  another  state  where  it  was 
manufactured"  upon  the  idea  that  it  was  an 
injurious  commodity,  the  court  reiterated  Its 
ruling  made  in  Lelsy  v.  Hardin,  dted  above, 
and  held  that  an  importer  had  a  right  to  sell 
this  commodity  in  original  packages,  wheth- 
er the  same  were  "suitable  for  retail  trade  or 
not,"  and  irrespective  of  the  question  wheth- 
er a  consumer  or  a  wholesale  dealer  becam> 
the  purchaser. 

In  referring  to  these  several  adjudica- 
tions concerning  the  limits  within  which  a 
state  may  properly  exercise  Its  police  pow- 
ers we  are  not.  as  we  have  already  indlcat- 
ed«  to  be  understood  as  entertaining  the 
opinion  that  any  one  of  them  has  any  bear- 
ing whatever  upon  the  case  at  bar.  As  mat- 
ter of  fact,  we  think  directly  to  the  con- 
trary; and.  as  evidencing  the  correctness 
of  our  conclusion  that  the  supreme  court  of 
the  United  States  has  never  departed  from 
the  doctrine  that  the  taxing  power  of  a  state 
Is  coextensive  with  Its  Jurisdiction  over 
property  of  a  nonresident  brought  within  Its 
borders,  we  confidently  cite  Transit  Go.  v- 
Hall,  174  U.  S.  70,  18  Sup.  Ct  599.  43  L 
Ed.  899,  wherein  it  was  held  that  a  state 
could  lawfully  impose  a  revenue  tax  upon 
transient  railway  cars,  notwithstanding  '*the 
fact  that  such  cars  were  employed  as  vehi- 
cles of  transportation  in  the  interchange  ot 
interstate  commerce,"  and  paid  only  casual 
visits  to  the  state  in  the  course  of  extended 
peregrinations  covering  this  entire  country. 
Our  real  purpose  In  calling  attention  to 
what  that  court  has  said  in  regard  to  the 
ri^ht  of  an  Imp6rter  to  sell  his  goods  in  the 
original  packages  in  which  they  were  ship- 
ped is  (1)  to  point  out  that  he  Is  not  exempt 
from  taxation  upon  such  goods,  and  (2) 
to  present  the  argument  that,  even  were  this 
otherwise,  Pettigrew  could  rightly  claim  no 
Immunity  from  taxation,  for  the  reason  that 
he  did  not  attempt  to  dispose  of  goods  In 
the  original  packages  In  which  they  were 
shipped  to  him,  but  in  every  instance  broke 
such  packages,  and  peddled  the  contents 
thereof  among  his  customers.  We  use  the 
term  "peddled"  advisedly.  From  a  purely 
legal  standpoint  at  least,  he  was  a  peddler; 
for.  in  view  of  the  definition  which  our 
Code  gives  to  one  of  his  vocation,  it  can 
matter  little  whether  an  Itinerant  trader 
carries  along  with  him  a  "pack,  and  makes 
Immediate  delivery  of  his  wares  to  custom- 
ers," or  merely  ''sells  by  sample,"  and  waits 
a  day.  a  week,  or  longer,  before  freighting 
himself  with  goods,  and  undertaking  to  fill 
the  orders  he  had  previously  procured  by 
his  house  to  house  canvass.  In  this  connec- 
tion, see  Range.  Co.  v.  Johnson,  84  Ga.  75S. 
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11  &  B.  238,  8  L.  B.  A.  278.  In  none  of 
the  decisions  of  this  court  wherein  the  sub- 
ject herein  dealt  with  has  been  under  dis- 
cussion do  we  find  anything  which  mili- 
tates ai^ainst  the  views  we  have  above  ex- 
pressed. We  will  therefore  present  but  a 
brief  review  of  them.  In  the  case  Just  cit- 
ed a  foreign  corporation  and  its  traveling 
agent,  Lee,  Joined  in  an  equitable  petition 
to  enjoin  the  enforcement  against  them  of 
certain  executions  levied  upon  their  prop- 
erty. The  controlling  question  presented 
was  whether  or  not  Lee  was  liable  for  the 
payment  of  a  license  tax  imposed  upon  ped- 
dlers. He  did  no  more  than  exhibit  a  sam- 
ple and  take  orders  for  goods,  and  accord- 
ingly, in  deference  to  previous  rulings  an- 
nounced by  the  federal  Judiciary  which 
were  authoritative,  this  court  held  that 
Lee*s  calling  was  exempt  from  a  license  tax. 
It  is  perhaps  inferable  from  the  facts  ap- 
pearing in  that  case  that,  after  he  forwarded 
to  the  company  at  St  Louis  such  orders  as 
he  procured,  it  there  filled  the  same,  and 
then  shipped  the  goods  to  other  agents  in 
Georgia  for  delivery  to  the  purchasers,  the 
goods  sometimes  being  stored  in  warehouses 
located  in  this  state  until  such  delivery 
could  be  made.  But  no  question  was  raised 
as  to  the  right  of  these  agents  to  thus  make 
delivery,  nor  could  Lee's  right  to  pursue  his 
InoflTenslve  "interstate  commerce"  calling 
without  paying  a  license  fee  be  in  any  wise 
affected  by  what  they  did  or  failed  to  do. 
For  aught  that  was  disclosed,  they  complied 
with  the  law  as  to  taking  out  licenses.  If 
not,  the  executions  should' have  been  direct- 
ed against  them,  not  against  Lee  or  the  com- 
pany itself,  it  not  being  a  "peddler,"  with- 
in the  meaning  of  the  statute  under  consid- 
eration. Had  Lee  been  criminally  prosecuted 
on  the  charge  of  confederating  with  other 
agents  of  the  company  with  a  view  to 
evading  the  laws  of  this  state  and  enabling 
them  to  carry  on  the  business  in  which  they 
were  engaged  without  paying  a  license  tax, 
it  may  be  taken  for  granted  that  this  court 
would  not  have  confined  itself  to  the  in- 
quiry whether  or  not  his  vocation  -wnM  one 
upon  which  a  license  tax  could  lawfully  be 
imposed.  See  Duncan  v.  State,  105  Ga.  457, 
30  S.  B.  755.  What  has  Just  been  said  also 
applies  to  McGlelland's  Case,  96  Ga.  749, 
22  S.  B.  829.  It  there  appeared  that  it  was 
sometimes  the  practice  of  the  company 
which  he  represented,  when  it  had  several 
purchasers  at  one  point,  to  send  the  goods 
to  one  customer,  and  notify  "the  others  to 
call  on  that  one  for  them,  allowing  him 
fifteen  cents  per  package  for  delivery." 
McClelland  was  a  traveling  salesman,  and 
did  not  himself  attempt  to  deliver  the  goods 
for  which  he  solicited  orders.  He  was  pros- 
ecuted on  the  charge  of  falling  to  take  out 
a  license,  and  therefore  the  only  question 
presented  v^as  whether  or  not  he  should 
have  done  so.  In  the  case  of  Manufacturing 
Co.  V.  Wright  97  Ga.  114,  25  S.  B.  249.  35 
L.  R.  A.  497,  it  was  held  that:    "A  specific 


tax  levied  under  a  statute  of  this  state  upon 
persons  engaged  in  the  conduct  of  a  par- 
ticular business  is  not  violative  of  para- 
graph 3,  §  8»  art  1,  of  the  constitution  of  the 
United  States,  as  being  an  interference  on 
the  part  of  the  state  with  commerce  be- 
tween the  several  states,  where  the  prop- 
erty employed  in  such  business  has  been 
brought  into  this  state,  and  has  itself  be- 
come subject  to  taxation  therein."  In  sup- 
port of  this  ruling  the  writer  ventured  to 
suggest  (pages  122,  123,  97  Ga.,  page  252, 
25  8.  B.,  and  page  601,  35  L.  R.  A.)  that 
as  the  property  itself  was  within  the  state's 
Jurisdiction,  and  subject  to  a  direct  tax, 
"upon  principle  the  business  of  selling  it 
[was]  alike  taxable  in  that  Jurisdiction." 
It  appeared  in  the  case  of  Walton  v.  City 
Council,  104  Ga.  757,  80  8.  B.  964,  that  the 
plaintiffs  were  "persons  engaged  on  their 
own  account  in  a  'commercial  street  brok- 
erage business,'  in  the  course,  of  which  they 
[took]  orders  for  goods  to  be  filled  by  non- 
resident dealers,"  who  were  regular  "cor- 
respondents," and  with  whom  the  plaintiffs 
had  large  commercial  dealings;  and,  upon 
the  authority  of  Ficklen  v.  Taxing  Dist, 
145  U.  S.  1,  12  Sup.  Ct  810,  86  L.  Bd.  601, 
we  held  that  they  were  not  exempt  from  a 
municipal  tax  imposed  upon  the  class  of 
brokers  to  which  they  belonged.  In  Price 
Co.  V.  City  of  Atlanta,  105  Ga.  368,  81  S. 
B.  619,  there  was  "evidence  fairly  warrant- 
ing a  finding  that  goods  manufactured  in 
another  state  were  shipped  in  large  quan- 
tities to  a  warehouse  located  in  this  state. 
and  at  that  point  divided  and  distributed 
among  a  number  of  customers,  who,  after 
such  shipment  had  purchased  different  ar- 
ticles of  these  goods  from  a  person  going 
from  house  to  house  in  a  given  city  in  this 
state,  exhibiting  samples  and  taking  orders, 
which  were  then  filled  from  such  warehouse 
or  distributing  point"  It  was  accordingly 
held  that  "the  sales  so  made  did  not  In  any 
sense  constitute  Interstate  commerce,  and 
the  person  so  selling  became  liable  to  a  li- 
cense tax  as  a  canvasser."  Precisely  the 
same  doctrine  was  also  applied  in  Duncan's 
Case,  105  Ga.  457,  30  S.  B.  755,  and  it  was 
further  ruled  that:  "When  one  person 
travels  through  the  country  as  an  Itinerant 
exhibiting  samples  of  goods  and  taking  or- 
ders for  goods  of  like  character,  and  another 
foUows  in  his  wake,  delivering  the  goods 
thus  sold,  both  should  be  regarded  as  ped- 
dlers when  it  appears  that  the  business 
was  thus  conducted  in  pursuance  of  a 
scheme  to  evade  the  law  of  this  state  re- 
quiring peddlers  to  register  and  pay  taxes." 
The  question  herein  dealt  with  was  inci- 
dentally involved  in  Chrystal  v.  Mayor,  etc., 
108  Ga.  27,  33  S.  B.  810,  but  as  it  was  not 
necessary  in  that  case  to  pass  upon  this 
precise  point  no  ruling  thereon  was  made. 
There  it  appeared  that  the  Cliicago  Portrait 
Company  was  conducting  in  this  state, 
through  agents,  its  business  of  taking  or* 
ders  for  portraits  and  selling  picture  frames. 
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Some  of  these  a^rents  solicited  orders,  which 
were  forwarded  to  the  company  to  be  filled; 
while  others,  after  shipment  to  them  here 
of  the  portraits  ordered,  delivered  the  same 
to  customers  and  made  collections.  To  each 
customer  was  given  the  privilege  of  "select- 
ing and  purchasing  from"  the  company's 
agents  in  this  state  "a  suitable  frame  for 
every  portrait  from  a  stock  of  frames  ship- 
ped to  Georgia  for  this  purpose,**  but  no 
customer  obligated  himself  to  purchase  a 
frame,  or  was  called  upon  to  do  so,  until 
delivery  of  the  portrait  ordered  by  him  was 
made.  We  therefore  held  that,  in  so  far 
as  the  "sale  of  the  frames"  was  concerned, 
this  was  "a  Georgia  business,  pure  and 
simple,"  with  •'no  interstate  feature."  On 
the  argument  here  counsel  for  the  plaintiflTs 
In  error  relied  mainly  on  the  decision  of  the 
supreme  court  of  Louisiana  in  the  case  of 
McGlellan  y.  Pettigrew,  44  La.  Ann.  356,  10 
South.  853,  the  facts  of  which  were  some- 
what similar  to  those  of  the  case  at  bar, 
wherein  that  court  held  that  where  goods 
belonging  to  a  nonresident  are  not  within 
the  state  at  the  time  his  agent  solicits  or- 
ders therefor,  and  are  subsequently  shipped 
direct  to  such  agent  merely  for  the  pur* 
pose  of  filling  the  orders  procured  by  him, 
*'lt  is  immaterial  whether  the  sale  Is  per- 
fected by  delivery"  in  that  state.  We  can- 
not, however,  regard  this  decision  as  even 
persuasive  authority,  for  it  was  based  whol- 
ly on  what  we  conceive  to  be  an  entire  mis- 
conception of  the  rulings  of  the  supreme 
court  of  the  United  States  In  Machine  Co. 
V.  Gage  and  Bobbins  v.  Taxing  Dist.,  supra, 
and  no  argument  whatever  was  advanced 
to  show  that  it  is  sound  upon  principle. 
We  do  not  think  it  is.  On  the  contrary,  it 
appears  very  plain  to  us  that,  when  a  travel- 
ing salesman  so  far  departs  from  the  voca- 
tion ordinarily  pursued  by  a  commercial 
traveler  as  to  actually  vend  the  goods  for 
which  he  solicits  orders,  he  ceases  to  be  a 
mere  "drummer"  In  the  sense  in  which  that 
term  is  used  by  Mr.  Justice  Bradley  in 
Bobbins'  Case.  We  so  hold  upon  principle, 
for  not  until  further  light  on  the  subject  is 
shed  by  the  federal  supreme  court  can  we 
hope  to  better  refiect  its  views  than  by  as- 
suming, as  we  do,  that  its  decisions  were  in- 
tended to  be  construed  with  reference  to  the 
controlling  facts  upon  which  the  same  were 
based. 

2.  The  ruling  announced  in  the  preceding 
division  of  this  opinion  disposes  of  the  case 
in  so  far  as  Pettigrew,  "the  uncommercial 
traveler"  of  the  Bacine  Iron  Company,  is 
concerned.  Of  course,  property  belonging 
to  that  company  is  not  subject  to  levy  and 
sale  under  an  execution  issued  against  its 
agent,  it  not  being  Itself  liable  for  the  pay- 
ment of  his  license  tax.  Bange  Co.  t.  John- 
son, 84  Ga.  754,  11  a  E.  233,  8  L.  B.  A. 
273;  Bohannon  v.  Bange  Co.  (Ga.)  36  S.  B. 
907.  But  it  by  no  means  follows  that  there 
was  any  occasion  for  granting  the  extraor- 
dinary equitable  relief   which   the  company 


sought  to  obtain.  It  cannot  justly  complalo 
of  the  proceedings  taken  or  threatened  to  oe 
Instituted  against  Pettignrew  because  of  his 
failure  to  comply  with  the  laws  of  this 
state.  Assuming  that  the  property  levied 
on  really  belongs,  not  to  him,  but  to  hia 
principal,  it  should  have  interposed  a  claim. 
Having,  under  section  890  of  the  Political 
Code,  a  clear  statutory  right  to  do  so,  it  had 
no  need  whatever  for  an  injunction.  Judg- 
ment affirmed.    All  the  justices  concurring. 


(UlQa.  <6S) 

CABMICHAEL  v.  STATB. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

CRIMINAL    LAW— REVIEW— NEWLY-DISCOV- 
ERED EVIDENCE. 

1.  The  supreme  court  will  not  pass  upon  as- 
signments of  error  requiring  a  consideration  of 
evidence,  when  what  pui-ports  to  be  a  brief 
thereof  is  in  no  sense  a  brief,  but  a  full  re- 
port of  the  examination  of  witnesses,  embracing 
to  a  substantial  extent  palpably  needless  and 
irrelevant  matter. 

2.  Newly-discovered  evidence,  the  only  effect 
of  which,  if  believed,  would  be  to  show  that  a 
witness  sworn  at  the  trial  afterwards  made 
stateipcnts  conflicting  with  his  testimony,  af- 
fords no  cause  for  reversing  a  judgment  deny- 
ing a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  coun- 
ty;  S.  W.  Harris,  Judge. 

Walter  Carmichael  was  convicted  of  bur- 
glary, and  brings  error.    Affirmed. 

Felix  N.  Cobb.  B.  B.  Merrell,  and  J.  L. 
Cobb,  for  plaintiff  In  error.  T.  A.  Atkinson, 
SoL  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  plaintiff  In  error 
was  in  the  superior  court  of  Carroll  county 
convicted  of  burglary,  and  excepted  to  & 
Judgment  overruling  a  motion  for  a  new  triaL 
The  motion  contains  the  general  grounds, 
and  also  a  ground  based  on  newly-discovered 
evidence. 

1.  The  document  purporting  to  be  a  brief 
of  the  evidence  consists  of  a  full  stenographic 
report  of  the  examination  of  the  witness  hi- 
troduced  at  the  trial.  It  Is  In  dialogue  form, 
and  sets  forth  much  Irrelevant  matter.  Even 
a  casual  inspection  of  it  shows  that  there 
was  no  attempt  whatever  to  condense  or 
brief  the  testimony  as  the  law  requires.  This 
court  will  not  therefore,  undertake  to  pass 
upon  the  assignments  contained  in  the  mo- 
tion that  the  verdict  is  contrary  to  evidence 
and  is  decidedly  and  strongly  against  the 
weight  of  the  evidence.  Mining  Co.  t. 
Brown,  107  Ga.  264.  33  8.  B.  73;  Price  r. 
High,  108  Ga.  145,  33  S.  E.  dSe,  and  cases 
cited. 

2.  The  newly-discovered  evidence  merely 
tended  to  show  that  a  witness  sworn  at  the 
trial  in  behali  of  the  state  afterwards  made 
statements  conflicting  with  his  sworn  testi- 
mony. Consequently  the  ground  of  the  mo- 
tion relating  to  this  matter  Is,  under  repeated 
rulings  of  this  court,  without  merit  herew 
Judgment  affirmed. 
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SOUTHERN   RY.  00.  T.  ATLANTA  RAIL- 
WAY &  POWER  CO. 
SAME  T.  ATLANTA  RAPID-TRANSIT  CO. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

8TRSET  RAILROADS— CROSSING  OTHER  ROADS 
—ADDITIONAL  SERVITUDE— CONDEMNA- 
TION  PROCEEDINGS. 

1.  Even  if  the  prorteions  of  «▼.  Code,  §  2219, 
•re  appkcable  to  the  crossing  by  a  street  rail- 
road of  any  other  railroad,  the  phrase,^  "here- 
tofore or  hereafter  chartered  by  the  legfislature 
of  this  state,**  embraces  a  street-railroad  com- 
pany whose  charter,  though  granted  by  the 
secretary  of  state,  has  been  confirmed  and  made 
valid  by  an  act  of  the  general  assembly.  A 
company  having  such  a  charter  may  properly 
be  termed  one  "chartered  by  the  legislature." 

2.  No  new  burden  or  servitude  is  imposed  up- 
on a  public  street  or  highway  by  constructing 
and  operating  therein  a  street  railway  for  the 
transportation  of  passengers,  the  cars  of  which 
are  propelled  by  electric  power. 

3.  That  a  street-railway  company  has,  under 
its  charter,  authority  to  use  steam  as  well  as 
electricity  as  a  motive  power,  is  a  matter  of 
no  consequence  in  testing  its  right  in  a  given 
instance  to  cross  a  railway  on  a  street  under 
a  municipal  grant  restricting  the  company  to 
the  use  of  electric  power,  and  where  it  is  not 
seeking  to  employ  steam  power. 

4.  A  railroad  corporation  which  is  permitted 
to  construct  its  tracks  across  an  existing  city 
street  or  public  road  does  so  subject  to  the  con- 
dition that  it  must  submit  to  the  increased  in- 
convenience to  it  which  may  result  from  the 
growth  and  development  of  the  city  or  country, 
and  the  consequent  increase  of  travel  in  the 
usual  methods  along  such  street  or  road. 

5.  A  company  owning  and  operating  a  street 
railway  of  the  character  above  indicated  may, 
under  the  permission  of  the  proper  municipal  or 
county  atithorities,  construct  its  lines  across 
the  track  of  a  steam-railroad  company,  and  use 
the  same,  without  instituting  condemnation  pro- 
ceedings, or  being  required  to  pay  damages. 

(Syllabus  by  the  Court.) 

BIrror  from  Buperior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  the  Southern  Railway  Com- 
pany against  the  Atlanta  Railway  &  Power 
Company  and  the  Atlanta  Rapid-Transit 
Company.  From  Judgments  dissolving  the 
injunction,  plaintiff  in  both  cases  brings  error. 
Affirmed. 

Dorsey,  Brewster  &  Howell  and  H.  A. 
Alexander,  for  plaintiff  in  error.  Goodwin  & 
Hallman,  John  L.  Hopkins  6l  Sons,  Rosser 
&  Carter,  King  &  Spalding,  and  Brandon  & 
Arkwright,  for  defendants  in  error. 

LEWIS,  J.  The  Southern  Railway  Com- 
pany brought  suit  in  the  superior  court  of 
Fulton  county  against  the  Atlanta  Railway 
&  Power  Company  and  the  Atlanta  Rapid- 
Transit  Company,  corporations  owning  and 
operating  lines  of  street  railway  in  Fulton 
county,  and  In  the  city  of  Atlanta.  The  pe- 
tion,  In  substance,  alleged  that  plaintiff  was 
In  possession  of,  owned,  and  operated  two 
lines  of  railroad,  among  others,  leading  from 
the  city  of  Atlanta  in  a  southeasterly  direc- 
tion, one  running  to  the  town  of  Ft  Valley,  in 
said  state,  and  the  other  to  the  city  of  Bruns- 
wick, Ga.,  and  each  ran  through  Fulton 
comity,  and  crossed  what  Is  known  as  the 


"McDonough  Public  Road"  at  grade  level  on 
said  public  road  at  &  place  designated  as 
"Hender8on*s  Crossing,"  in  the  county  of 
Fulton.  In  the  transaction  of  its  business  it 
was  obliged  to  run  and  does  run  across  said 
McDonough  public  road  upon  the  lines  of  its 
railway  a  great  many  passenger  and  freight 
trains  every  day,  and  this  renders  Hender- 
son's crossing  an  exceedingly  dangerous  and 
hazardous  one.  It  alleges  that  the  Atlanta 
Railway  &  Power  Company,  owning  and  op- 
erating a  system  of  street  railways  in  the 
city  of  Atlanta  and  Fulton  county,  was  pre- 
paring and  intending  to  lay  its  tracks  across 
the  line  of  plaintiff's  railroad  at  Henderson's 
crossing  on  the  McDonough  road;  that  it  had 
prepared  evex7thing  for  this  purpose,  and  it 
would  be  accomplished  unless  enjoined  from 
so  doing.  To  permit  this,  it  was  charged, 
would  render  the  use  of  the  public  crossing 
a  constant  menace  of  danger  to  the  traveling 
public,  and  would  at  the  same  time  do  peti- 
tioner an  irreparable  injury  in  retarding  ihe 
work  and  business  in  which  it  was  engaged; 
would  cause  irreparable  and  perpetual  dam- 
age to  petitioner,  resulting  in  delay  to  its 
business,  and  in  accidents  to  both  persons 
and  property  while  crossing  at  said  point.  It 
was  charged  that  the  Atlanta  Railway  & 
Power  Company  was  operating  its  street  rail- 
way and  proposing  to  cross  plaintiff's  track 
by  virtue  of  a  certificate  of  the  secretary  of 
state  issued  on  May  16,  1891,  which  certifi- 
cate was  affirmed  by  the  legislature  on  Au- 
gust 31,  1891,  ana  denies  the  power  and  au- 
thority of  the  defendant  under  its  charter 
and  under  the  law  by  which  it  is  operating, 
to  cross  the  track  at  a  grade  level  without 
its  consent;  that  the  purpose  to  cross  tho 
track  would  be  consummated  unless  it  is  re- 
strained by  the  court;  and  plaintiff  prayed 
for  an  injunction  restraining  defendant  from 
in  any  manner  laying  its  track  across  the 
lines  of  railroad  of  petitioner  at  Henderson's 
crossing,  in  the  county  of  Fulton.  Upon  this 
petition  a  temporary  restraining  order  was 
granted  by  the  court  An  amendment  was 
added  to  the  petition  to  the  effect  that  the 
Atlanta  Railway  &  Power  Company  was  char- 
tered by  the  secretary  of  state,  and  not  by  the 
legislature,  and  that  the  general  law  of  the 
state  regulating  the  crossing  by  one  railroad 
of  the  track  of  another,  as  embodied  in  Civ. 
Code,  §  2219,  restricts  the  right  of  crossing 
the  track  of  another  railroad  to  those  rail- 
road companies  which  are  chartered  by  the 
legislature,  and  that  therefore,  defendant  is 
forbidden  by  law  from  crossing  the  track  of 
petitioner.  The  right  of  plaintiff  to  cross 
McDonough  road  constitutes  an  easement  of 
inestimable  value  vested  in  petitioner,  and 
that  as  the  owner  of  such  easement,  it  has 
a  right  to  operate  its  road  on  said  crossing, 
free  from  any  hindrance  or  molestation  what- 
ever, save  such  as  is  incident  to  the  ordinary 
use  of  said  road  by  the  public.  The  petition- 
er then  specifies  the  damages  which  would 
result  to  plaintiff  by  increased  delay  of  its 
business,  wear  and  tear  of  its  machinery, 
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and  danscr  to  life  and  property  from  the 
tei^>ssiiic  of  Its  toad  by  defendant.  Defendant 
died  an  answer  to  the  petition,  and  denied 
tlie  facts  set  up  therein  as  to  Henderson's 
cfosslng  being  dangerous  and  hazardous,  as 
alleged.  So  far  as  any  danger  is  concerned, 
It  Is  caused  by  plaintllTs  trains  and.  traffic 
crossing  over  a  public  highway  which  existed 
35  or  40  years  prior  to  the  building  of  its  rail- 
road. Defendant  claims  a  right  to  cross  the 
track  under  and  by  virtue  of  the  provisions 
of  its  charter,  granted  in  the  first  instance 
by  the  secretary  of  state  on  May  16,  1801,  in 
compliance  with  the  general  law  for  the  in- 
corporation of  railroads,  approved  September 
27,  1881,  and  subsequently  confirmed  by 
chapter  343,  Laws  Ga.  1890-01,  p.  160,  ap- 
proved August  31, 1801.  It  denies  paragraph 
8  of  the  petition,  and  says  the  language  quot- 
ed in  that  paragraph  from  the  act  therein  re- 
ferred to  was  not  in  force  on  May  16,  1891, 
when  it  was  first  inc<»porated,  nor  on  Au- 
gust 31,  1891,  when  Its  charter  was  confirm- 
ed by  the  general  assembly  of  Georgia.  It 
denied  that  Its  crossing  plaintifTs  road  will 
have  the  effect  of  adding  to  the  dangerous 
condition  of  the  crossing;  alleges  it  will  only 
have  the  effect  of  diverting  the  travel  on 
said  highway  from  private  vehicles  and  per- 
sons travelUig  on  foot  and  horseback  to  and 
upon  its  cars,  and,  as  a  matter  of  fact,  the 
result  will  be  to  largely  minimize  the  chances 
for  accidents;  and  that  the  building  of  Its 
street  railway  on  said  public  road  will  not 
create  any  additional  burden  upon  said  rail- 
way, and  none  upon  said  public  road.  It  has 
a  legal  right  to  cross  plaintiff's  tracks  with 
its  street  railway  at  grade  level  along  and 
upon  said  McDonough  road  at  Henderson's 
crossing.  Defendant  prays  that  plaintiff  be 
enjoined  and  rostrained  from  interfering  with 
it  in  the  construction  of  Its  railway  on  said 
public  road  at  Henderson's  crossing,  and  that 
the  temporary  restraining  order  granted 
against  the  defendant  be  dissolved.  The  an- 
swer, as  amended,  also  denies  the  material 
charges  In  the  amended  petition  of  the  plain- 
tiff. A  like  petition  was  filed  by  the  South- 
em  Railway  Gompany  against  the  Atlanta 
Rapid-Transit  Gompany  to  enjoin  It  from 
crossing  Its  road  on  a  street  in  the  city  of 
Atlanta.  It  appears  that  this  road  procured 
a  franchise  from  the  city  of  Atlanta  to  con- 
struct and  operate  its  line  along  Decatur 
street  and  across  the  tracks  of  plaintiff  to 
the  city  limits.  Both  these  street  railways 
procured  like  franchises  from  proper  authori- 
ties to  operate  their  railroads  in  Atlanta,  and 
beyond  the  limits  of  the  dty  of  Atlanta  to  the 
city  of  Decatur.  It  was  conceded  that  the 
issues  in  these  two  cases  wero  practically  the 
same;  the  only  difference  being  that  the  At- 
lanta Rapid-Transit  Gompany  also  had  in  its 
charter  the  power  to  use  steam,  but  the  city 
conferred  upon  It  only  the  power  to  use  elec- 
tricity, and  it  did  not  propose  to  use  any  oth- 
er motive  power  in  tho  operation  of  its  road. 
After  hearing  the  evidence  for  plaintiff  and 
defendants,  the  court  denied  the  injitectlon 


prayed  for  hi  each  case,  and  dissolved  the 
former  restraining  orders  granted.  To  these 
Judgments  plaintiff  in  error  excepts.  The 
grounds  of  error  alleged  are  as  follows:  (1) 
Under  the  constitution  and  laws  of  Georgia 
private  property  cannot  be  taken  or  damaged 
unless  Just  compensation  has  been  first  paid; 
and  the  right  of  petitioner  to  cross  Hender- 
son's crossing  was  a  valuable  property  right 
subsisting  in  it,  and  was  embraced  within  the 
term  '*property"  as  used  in  the  constitution: 
and  the  construction  of  the  street-railroad 
tracks  across  the  tracks  of  petitk>ner  was  a 
taking  and  damaging  of  petitioner's  said  prop- 
erty right  (2)  Although  it  was  thus  prepar- 
ing and  threatening  to  take  and  damage  pe- 
titioner's property.  It  had  neither  paid  nor 
offered  to  pay,  nor  had  it  taken  any  steps  to 
ascertain,  the  damages  that  petitioner  would 
suffer  by  such  crossing  of  its  tracks.  (3> 
The  acts  of  the  defendant  of  building  Its 
tracks  across  the  tracks  of  petitioner  without 
first  paying  Just  compensation  for  damages 
infiicted  was  an  unlawful  trespass  upon  peti- 
tioner's rights,  and  without  authority  of  law. 
(4)  For  the  acts  complained  of  petitioner  was 
remediless  at  law,  and  could  receive  adequate 
relief  only  in  a  court  of  equity.  (5)  The  evi- 
dence and  pleadings  show  that  the  defend- 
ant, the  Atlanta  Railway  &  Power  Gompany, 
had  been  incorporated  by  act  of  the  secretary 
of  state,  and  under  the  law  of  Georgia  only 
those  railroad  companies  which  were  char- 
tered by  the  legislature  have  the  right  to 
cross  the  tracks  of  another  railroad  company 
at  grade.  The  same  questions  wer^  raised  in 
the  case  against  the  transit  company,  except 
the  one  last  mentioned;  and  as  to  this  com- 
pany the  point  as  to  its  diarter  pow«r  to  use 
steam  was  insisted  upon. 

1.  One  point  made  by  the  petition  In  this 
case  against  the  Atlanta  Railway  &  Power 
Company  is  that  this  company,  in  the  light 
of  the  history  of  its  charter,  has  never  been 
incorporated  by  the  legrislature  of  this  state 
but  was  incorporated  by  certificate  from  the 
secretary  of  state,  and  that  therefore,  under 
Giv.  Gode,  S  2219,  as  the  privilege  of  one 
railroad  company  crossing  another  is  only 
given  to  such  companies  as  are  chartered  by 
the  legislature  of  this  state,  this  defendant 
company  has  no  right  at  all  to  cross  plain- 
tiff's road.  We  do  not  think,  however,  that 
a  street  railroad  constructed  on  a  public 
highway,  with  consent  of  the  proper  au- 
thorities having  Jurisdiction  over  such  high- 
ways, needs  any  benefit  from  the  provisions 
of  section  2219.  Being  a  public  highway,  it 
has.  Independently  of  that  section,  a  right 
to  cross  the  tracks  of  a  railroad  crossing  the 
public  road.  Just  as  any  other  vehicle  or 
mode  of  transportation  on  such  public  road 
might  cross  the  same,  provided  it  duly  ob- 
tains a  license  from  the  proper  authority  in 
charge  of  the  street  or  road  It  proposes  to 
use.  But  even  If  the  provisions  of  section 
2219  aro  applicable  to  the  crossing  by  a 
street  railway  of  any  other  railroad,  we  are 
quite  confident  that  the  phrase,  *%eretofore 
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or  hereafter  chartered  by  the  legislature  of 
this  state,"  embraces  a  street-railroad  com- 
pany whose  charter,  though  granted  by  the 
secretary  of  state,  has  been  confirmed  or 
made  ralld  by  an  act  of  the  general  assem- 
bly. While  thia  defendant  company  orig- 
inally obtained  its  charter  from  the  secre- 
tary of  state,  the  same  has  since  been  con- 
firmed by  an  act  of  the  legislature  of  August 
ai,  1891  (Acts  1S80-01,  p.  169).  It  is  there- 
in declared:  'That  all  charters  heretofore 
granted  by  the  secretary  of  state  to  street 
and  suburban  railroad  companies  are  here- 
by confirmed  and  declared  to  hare  had  full 
effect  from  their  dates."  See  Almand  t. 
Railway  Co.,  108  Ga.  423,  34  S.  B.  6  et  seq., 
where  the  charter  powers  of  this  defendant 
company  were  thoroughly  discussed  by  this 
court,  and  where  the  act  of  August  31, 
1891,  above  cited,  was  recognized  by  the 
court  as  confirming  by  direct  act  of  the 
legislature  all  charters  theretofore  granted 
by  the  secretary  of  state. 

2.  The  main  contention  in  behalf  of  plain- 
tiff in  error  in  these  cases  is  that  the  de- 
fendants have  no  right  to  cross  its  tracls 
even  on  these  public  highways  without  first 
making  compensation  for  the  damages 
which  would  result  therefrom.  It  is  obliged 
to  be  conceded  that  no  such  damages  can  be 
claimed  unless  the  acts  of  the  defendants 
complained  of  would  amount  to  an  invasion 
of  some  property  right  of  the  plaintiff  re- 
sulting in  its  injury  and  damage.  It  ap- 
pears from  the  record  that  many  years  be- 
fore plaintiff's  line  of  railway  was  con- 
structed over  the  highways  in  question  they 
had  been  in  use  for  travel  by  the  public. 
The  only  right  the  railway  company  ac- 
quired was  necessarily  simply  an  easement 
to  cross  these  highways  with  its  lines  of 
railway,  and  to  transport  across  the  same 
its  freight  and  passengers.  It  acquired  no 
fee-simple  title  whatever  to  any  portion  of 
the  road,  l^ut  necessarily  received  its  ease- 
ment subject  to  the  right  of  the  public  to 
continue  to  freely  use  the  highway  for 
travel.  This,  of  course,  does  not  imply  that 
the  government  authorities  having  control 
of  these  highways  cannot,  as  the  public  ex- 
igencies and  convenience  may  require,— for 
instance,  by  an  increase  of  population  in 
citiea  or  towns,— add  to  the  facilities  for 
travel  over  such  roads.  These  authorities 
would  have  as  must  right  to  grant  licenses 
and  privileges  to  others  to  use  vehicles  and 
conveyances  pr<^^lled  by  different  kinds  of 
power  for  the  purpose  of  accommodating 
the  public,  and  for  the  public  benefit,  as 
the  plaintiff  company  would  have  to  increase 
the  number  of  cars  and  engines  on  its  line 
of  railway,  and  the  frequency  of  trips  across 
these  highways,  whenever  this  would  be 
demanded  by  the  increase  in  its  business. 
If,  for  instance,  In  this  case,  it  should  hap- 
pen that  the  present  business  of  the  plain- 
tiff company  requires  twice  as  many  cars 
and  engines  now  as  it  did  soon  after  its 
first  construction,  can  it  be  pretended  that 


either  the  county  or  the  municipal  author- 
ities would  have  a  right  to  exact  of  it  any 
pay  for  such  further  privileges  before  they 
could  be  exercised?  Now,  if  these  electric 
car  companies  impose  no  new  burden  or 
servitude  upon  the  public  streets  or  high- 
ways by  constructing  and  operating  thereon 
street  railways  for  the  transportation  of 
passengers,  the  cars  of  which  are  propelled 
by  electric  power,  it  will  necessarily  follow 
that  passing  over  a  railway  track  crossing 
a  public  highway  does  not  make  them  li- 
able for  any  damages.  As  to  whether  or 
not  a  company  engaged  in  the  operation 
of  electric  cars  upon  the  streets  of  a  city 
or  the  public  roads  of  a  country  would 
thereby  impose  a  new  servitude  upon  such 
roads,  and  would,  therefore,  be  liable  to 
damages  which  others  might  sustain  in  con- 
sequence thereof,  seems  to  be  an  open  ques- 
tion in  this  court  In  the  case  of  Floyd 
Co.  V.  Rome  St  R.  Co.,  77  Ga.  614,  3  S.  B. 
3,  it  was  decided  that  a  railroad  operated 
by  horses  on  a  public  highway  is  not  an 
appropriation  of  that  highway  to  a  different 
use.  It  will  be  seen  from  the  facts  in  that 
case  that  the  county  of  Floyd  had  con- 
structed a  bridge  which  spans  a  river  at  the 
foot  of  Howard  street  in  Rome,  Ga.,  and 
placed  it  under  the  control  and  management 
of  the  authorities  of  the  city  of  Rome. 
The  Rome  Street-Railroad  Company  was 
empowered  by  its  charter  to  lay  out  con- 
struct equip,  use,  and  employ  street  rail- 
roads in  the  city  of  Rome  and  Floyd  county, 
and  was  given  power  to  cross  the  bridge 
in  question.  That  bridge  was  afterwards 
washed  away.  The  county  constructed  a 
new  one,  and  then  sought  to  enjoin  the 
street-railroad  company  from  running  its 
track  over  the  bridge  without  paying  com- 
pensation therefor.  The  injunction  applied 
for  was  refused,  which  was  aflirmed  by  this 
court  On  page  618,  77  Ga.,  and  page  4,  3 
S.  B.,  Hall,  J.,  delivering  the  opinion,  said: 
"The  laying  of  railroad  tracks  in  a  public 
highway  or  street  does  not  subject  it  to  a 
new  use  or  servitude.  Its  use  is  not  con- 
fined to  the  precise  mode  or  kind  of  use 
which  was  in  view  at  the  time  of  the  tak- 
ing, but  may  extend  to  other  modes  which 
were  then  unpracticed  and  unknown."  It 
was  further  announced:  "A  railroad  op- 
erated by  horses  on  a  public  highway  is  not 
an  apiHTopriation  of  that  highway  to  a  dif- 
ferent use;"  and  it  waa  recognized  that  in 
some  states  the  decisions  go  so  far  as  to 
hold  that  the  appropriation  of  a  highway  to 
the  use  of  a  railroad  propelled  by  steam 
would  not  change  the  use  to  which  It  was 
originally  dedicated,  while  in  others  the 
contrary  was  held  a3  to  steam  railroads. 
It  is  true  this  decision  had  reference  to 
street  railroads  operated  only  by  horse  pow- 
er; but  we  cannot  conceive  how,  if  the 
cars  are  operated  by  electric  power,  they 
can  produce  any  more  burden  or  servitude 
than  those  operated  by  horse  power.  The 
latter  certainly,  with  the  horse  and  car  com 
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blne<l,  would  take  np  more  space  on  the 
street  than  the  ordinary  electric  car;  and 
the  facilities  for  stopping  and  avoiding  ac- 
cidents are  certainly  not  any  greater  than 
they  would  be  when  electric  power  is  used. 
This  question,  however,  has  been  passed 
upon  by  courts  of  last  resort  in  other  states, 
and  we  have  failed  to  find  a  single  case 
where  it  has  ever  been  held  that  a  street- 
car company,  it  matters  not  by  what  power 
its  cars  are  propelled,  did  not  have  a  right, 
after  receiying  a  grant  from  proper  munic- 
ipal or  government  authorities,  to  use 
streets,  and  to  pass  over  the  lines  of  other 
railways  that  may  cross  such  streets,  with- 
out being  liable  In  damages  to  such  other 
railway  companies.  There  is,  however, 
abundant  authority  to  sustain  the  contrary 
view.  In  Chicago  &  0.  Terminal  Ry.  Co.  v. 
Whiting,  H.  &  E.  0.  St  Ry.  C04,  139  Ind. 
297,  88  N.  E.  604,  26  L.  R.  A.  337,  it  was 
held:  *'Since  it  is  the  settled  law  of  this 
state  that  a  street  railway  is  not  an  addi- 
tional burden  to  that  of  the  easement  which 
the  general  public  has  in  the  street,  and  that 
the  street-railway  company's  right  to  use 
the  street  is  founded  on  that  easement,  it 
must  be  held  that  the  right  of  a  street 
railway  to  cross  over  the  tracks  of  a  steam 
railway  laid  on  such  street  is  subject  to  no 
conditions  other  than  those  to  which  the 
general  public  is  subject  in  traveling  over 
such  streets.  Hence  it  is  not  error  to  en- 
Join  a  steam-railway  company  from  inter- 
fering with  a  street-railway  company  where 
the  latter  is  proceeding  to  construct  a  proper 
crossing  at  its  own  expense."  In  that  case 
it  appeared  that  the  steam-railway  company 
sought  to  interfere  with  a  street-railway 
company,  which  was  operated  by  electric- 
ity, and  to  prevent  it  from  proceeding  to 
construct  a  crossing  over  the  railway  of  the 
former.  The  street-railway  company  ap- 
plied for  an  injunction  and  the  grant  of  the 
same  was  sustained  by  the  supreme  court 
of  Indiana.  It  was  further  decided  in  that 
case  that  the  same  principle  applies  where 
the  crossing  is  in  a  public  highway  not  a 
street  See  this  same  case  reported  in  151 
Ind.  577,  46  N.  E.  999,  in  which  the  prin- 
ciple above  announced  was  adhered  to  and 
reaffirmed.  In  Chicago,  B.  &  Q.  R.  Co.  v. 
West  Chicago  St  R.  Co..  156  111,  255,  40  N. 
B..  1008,  29  L.  R.  A.  485,  it  was  held:  "The 
fact  that  the  tracks  of  a  railroad  company 
are  laid  across  city  streets,  and  its  cars  per- 
mitted to  pass  over  them,  gives  the  com- 
pany no  exclusive  use  of  the  crossing,  but 
only  use  to  be  enjoyed  with  the  public 
Erections  upon  a  public  street  impose  no  ad- 
ditional servitude  where  they  aid  and  fa- 
cilitate its  use  for  the  purposes  of  travel 
and  transportation.  Permission  to  a  street- 
railway  company  to  lay  its  tracks  in  a  pub- 
lic street  is  not  a  grant  of  an  additional 
easement  in  the  soil  of  the  street  such  road 
being  merely  a  modification  of  the  existing 
public  use,  adding  thereto  an  additional 
mode  of  conveyance,  and  inflicting  no  dam- 


age upon  the  owner  of  the  fee."*  It  appears 
in  that  case  that  the  street-railway  company 
Intended  to  lay  its  tracks  and  operate  its 
cars  by  animal  power  only,  although  It  bad 
the  right  to  use  cable,  electric,  or  other  mo- 
tive power.  In  Elizabethtown,  L.  &  B.  S. 
R.  Co.  V.  Ashhind  &  C.  St  Ry.  Co.,  96  Ky. 
317,  26  S.  W.  181,  it  was  held:  "When  a 
railroad  company  has  obtained  the  right  to 
pass  over  a  turnpike  by  the  permission  of 
those  controlling  the  road,  the  right  thus 
acquired  is  not  exclusive  of  the  rights  of  the 
public,  or  of  such  uses  and  purposes  as 
those  for  which  public  highways  and  streets 
are  established,  among  which  uses  are  the 
establishment  and  operation  of  street  rail- 
ways. Therefore  the  railroad  company  has 
no  such  property  rights  in  the  crossing  as 
entitle  it  to  compensation  from  a  street- 
railway  company  crossing  its  track  at  that 
point,  the  progress  of  the  cars  of  the  former 
not  being  unreasonably  impeded  or  inter- 
fered with."  It  seems  from  that  case  that 
the  charter  of  the  street  railway  empowered 
it  to  use  steam,  horse,  or  other  propelling 
power  for  the  transportation  of  its  passen- 
gers. Counsel  for  plaintiff  in  error  seek  to 
distinguish  that  case  from  the  one  at  bar 
by  reason  of  general  and  special  legislation, 
and  special  grants  to  the  street-railway 
company;  but  we  fail  to  see  from  the  rec- 
ord and  report  of  that  case  that  the  street 
railway  had  any  more  special  grant  of  pow- 
er to  use  the  streets  and  highways  where 
it  had  its  road  In  operation  than  the  de- 
fendants in  this  case  have  under  the  law 
and  the  licenses  granted  them  to  use  the 
street  and  highway  in  question.  In  Rail- 
road Co.  V.  Steel,  47  Neb.  741,  66  N.  W.  830. 
it  was  held:  "A  railroad  company  which 
has  by  ordinance  acquired  a  permanent 
easement  in  the  streets  of  a  city  Is  not  en- 
titled to  compensation  from  a  street-railway 
company  as  a  condition  to  the  crossing  of 
its  tracks  by  the  latter  under  a  grant  of 
power  from  the  city."  See  the  able  opinion 
of  Post  0.  J.,  on  page  746,  47  Neb.,  and 
page  831,  66  N.  W.,  et  seq.,  and  authorities 
he  cites.  The  following  is  the  conclusion 
of  his  opinion:  "The  doctrine  of  the  cases 
cited,  and  which  to  us  appears  altogether 
reasonable  and  sound,  is  that  a  railroad 
company  acquires  no  exclusive  use  of 
streets  crossed  by  Its  tracks  with  the  con- 
sent of  the  city  or  other  municipal  body, 
but  must  enjoy  the  right  so  conferred  in 
common  with  the  general  public;  that  it  is 
presumed  to  have  contemplated  the  adop- 
tion of  such  Improved  means  of  travel  as 
the  exigencies  of  the  case  require  In  order 
to  best  subserve  the  public  Interests  and  ne- 
cessities; and  that  any  mere  inconvenience 
suffered  by  it  on  account  of  the  crossing  of 
its  lines  by  the  tracks  of  street  railways  by 
permission  of  the  proper  authorities  is  dam- 
num absque  injuria."  See  the  same  prin- 
ciple enunciated  in  Texas  &  P.  Ry.  Co.  t. 
Rosedale  St  Ry^  Co.,  64  Tex.  80,  where  it 
was  held:    "Streets  are  acquired,  establish- 
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ed«  and  maintained  for  the  accommodation 
and  convenience  of  the  inhabitants  and  the 
funeral  public  and  may  be  used  for  the 
convenience  of  the  public  by  the  ordinary 
modes  of  conveyance  operated  upon  such 
streets,  the  chief  of  which,  in  this  case,  was 
the  street  railway.  Railroad  companies 
have  not  the  exclusive  right  to  a  public 
crossing,  but  are  restricted  by  public  con- 
venience and  necessity."  In  the  case  of 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  St. 
Joseph  Terminal  R.  Co.,  97  Mo.  457,  10  S. 
W.  826,  3  L.  ^.  A.  240,  it  appears  that  a  rail- 
road company  obtained  from  the  city  the 
right  to  keep  and  maintain  its  tracks  and 
switches  upon  certain  land,  and  to  construct 
such  other  tracks,  switches,  and  turnouts 
upon  the  land  and  across  a  street,  when 
opened,  as  it  deemed  necessary  for  the 
transaction  of  its  business.  It  was  there 
held  that  such  reservation  was  not  the  grant 
of  an  exclusive  privilege,  but  only  equiva- 
lent to  the  usual  permission  to  occupy  the 
street  with  its  tracks,  and  plaintiff  was  not 
entitled  to  compensation  from  the  defendant 
railroad  company  laying  its  track  along  the 
street  by  permission  of  the  city,  and  across 
plaintiff *s  track  therein;  nor  can  it  enjoin 
defendant  from  so  laying  its  trftck,  when 
authorized  by  the  city  to  do  so.  See,  also, 
Du  Bois  Traction  Pass.  Ry.  Co.  v.  Buffalo 
R.  &  P.  Ry.  Co.,  149  Pa.  St  1,  24  Atl.  179, 
Several  of  the  states  whose  decisions  are 
directly  in  point,  and  which  are  cited  above, 
have  provisions  in  their  constitutions  sim- 
ilar to  ours,  to  the  effect  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic purposes  without  just  and  adequate  com- 
pensation being  first  paid.  The  states  re- 
ferred to  are  Nebraska,  Illinois,  Missouri, 
Kentucky,  and  Texas.  Authorities  might 
be  multiplied  to  sustain  the  principle  herein 
announced,  but  we  deem  it  entirely  unnec- 
essary. 

3.  It  Is  contended,  however,  that  one  of 
these  defendants  in  error,  to  wit,  the  Atlanta 
Rapid-Transit  Company,  has  in  its  charter 
authority  to  use  steam  as  a  propelling  power 
for  its  cars,  and  that  the  weight  of  author- 
ity is  that  steam  railways  constitute  a  bur- 
den and  servitude  upon  a  public  street.  A 
complete  answer  to  this  is  that  by  the  li- 
cense or  franchise  granted  by  the  city  of  At- 
lanta to  this  company  it  is  authorized  only 
to  use  electric  power,  and  there  Is  nothing  In 
the  record  to  indicate  that  it  ever  Intends  to 
use  anything  else.  We  do  not  mean  to  say 
that  its  use  of  steam  instead  of  electricity  as 
a  propelling  power  would  necessarily  deprive 
it  of  the  right  to  cross  this  track  at  the  point 
in  question  without  being  liable  in  damages 
to  the  plaintiff  railroad  company.  Whether 
or  not  a  street  or  suburban  railway  consti- 
tutes a  burden  upon  streets  or  highways  in  a 
city  or  country  does  not  depend  so  much  upon 
the  motive  powers  used  in  propelling  the 
cars  as  It  doep  upon  the  character  and  nature 
ot  business  it  transacts.  For  instance,  what 
i»  known  as  a  ''commercial  railway/'  which 


carries  not  only  passengers,  but  quantities  of 
freight,  from  one  portion  of  the  state  to  the 
other,  and  even  from  one  state  to  another, 
in  traversing  public  highways  of  the  country 
or  streets  of  a  city  would  necessarily  consti- 
tute a  gi^eaier  burden  and  servitude  upon 
such  highways  or  streets  than  an  ordinary 
car  of  a  street  or  suburban  railway,  whether 
propelled  by  steam,  cable,  electricity,  or  oth- 
erwise, which  has  for  its  purpose  simply  the 
transportation  of  passengers  from  one  point 
to  the  other  on  the  streets  of  a  city,  or  to 
adjacent  places  in  the  contiguous  country. 
A  marked  difference  between  the  two  sys- 
tems is  that  the  former  often  carries  long 
trains  of  passengers  and  freight  cars  over  its 
line,  and  Is  not  intended  at  all  for  the  accom- 
modation of  the  public  desiring  to  go  from 
one  portion  of  the  city  to  the  other,  while  the 
latter  ordinarily  uses  one  car,  and  facilitates 
the  transportation  of  passengers  desiring 
only  to  go  short  distances  between  different 
points  in  the  city.  Hence  it  is  that  the  deci- 
sion of  this  court  in  Georgia  Midland  &  G. 
R.  Co.  V.  Columbus  Southern  Ry.  Co.,  89  Ga. 
205,  16  S.  E.  305,  and  which  was  relied  on 
by  counsel  for  plaintiff  in  error,  has  no  ap- 
plication whatever  to  the  facts  in  the  present 
case.  It  was  there  decided  in  the  headnote: 
''Without  first  making  compensation  for  the 
damages  which  will  result  therefrom,  one 
railway  company  cannot  lay  and  use  its  track 
across  the  track  of  another  railway  company 
located  In  a  public  street  of  a  city."  It  will 
be  seen  from  the  facts  in  that  case  that  it 
was  a  contest  between  two  commercial  rail- 
way companies,  and  the  city  of  Columbus 
constituted  a  terminus  of  each  of  these  lines 
of  railway.  It  was  complained  in  the  case 
that  the  petitioner  constructed  Its  depot, 
roundhouses,  etc.,  on  the  depot  grounds.  The 
lands  for  terminals  of  defendant,  with  its 
depot  site,  side  tracks,  etc.,  lay  east  of  peti- 
tioner's property,  and  that  it  was  entirely 
unnecessary  for  it,  in  order  to  make  its  prop- 
er connections,  to  construct  a  side  track  just 
north  of  petitioner's  depot  grounds  at  a  point 
where  is  located  the  travel  and  entrance  to 
petitioner's  grounds,  thus  unnecessarily  in- 
creasing damage,  delay,  hindrance,  inconven- 
ience, and  risk  of  accidents  to  the  plaintiff  at 
a  point  where  its  traffic  of  every  sort  passes. 
It  will  thus  be  seen  that  there  is  no  analogy 
whatever  between  that  case  and  the  present 
one,  where  the  defendant  roads,  under  grant 
of  authority  from  proper  sources,  are  run- 
ning their  lines  along  the  streets  and  public 
highways  for  the  benefit  of  the  public  itself. 
Neither  has  the  case  of  Campbell  v.  Railroad 
Co.,  82  Ga.  320,  9  S.  E.  1078,  any  application 
whatever  to  the  case  we  are  now  considering. 
It  was  there  decided:  "The  construction  and 
operation  of  a  horse  railway  in  the  public 
streets  of  a  city  by  authority  of  the  legisla- 
ture and  the  consent  of  the  city  government, 
whether  it  be  a  new  burden  upon  the  streets 
or  not  does  not  entitle  a  private  individual 
to  compensation  therefor,  unless  the  con- 
struction or  operation  of  such  railway  works 
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special  damage  to  hla  property.  If  noiae. 
amokei  dust,  cinders,  or  tilings  of  that  sort 
be  flbown  to  have  damaged  the  property,  they 
should  k>e  considered  in  arriving  at  the 
amount  of  the  recovery;  hut,  if  they  amount 
merely  to  inconvenience  or  discomfort  to  its 
occupants,  they  are  not  an  element  of  dam- 
ages, and  should  not  be  so  considered."  It 
appears  in  that  case  that  the  railroad  com- 
pany had  permission  from  the  legislature  and 
the  dty  council  to  lay  its  track  in  the  streets 
where  it  pleased.  In  this  particular  place  it 
elected  to  lay  its  track  near  the  sidewalk  of 
plaintiff's  residence,  and  it  waa  contended 
that  the  unceasing  passage  of  cars  so  near 
the  entire  front  of  petitioner's  pr<^>erty  would 
effectually  cut  off  all  safe  entrance  to  or  exit 
from  the  front  of  said  property  to  any  kind 
of  vehicle.  The  marked  difference  between 
that  case  and  the  present  one  is  that  the 
plaintiff  there  owned  the  absolute  title  to  the 
abutting  lot  We  think  the  principle  there- 
in decided  was  correct.  Under  the  provisions 
of  the  constitution  which  requires  compensa- 
tion to  be  paid  not  only  for  property  taken 
in  the  exercise  of  eminent  domain,  but  also 
for  property  damaged  thereby,  this  necessa- 
rily implies  that  for  a  direct  invasion  of  any 
legal  right  of  property  pertaining  to  its  own- 
ership and  enjoyment  which  results  in  mate- 
rial damage  to  the  property  the  owner  must 
first  be  compensated,  whether  it  has  been 
seized  or  not  One  of  the  rights  pertaining 
to  the  ownership  of  a  home,  for  instance,  la 
free  and  comfortable  ingress  and  egress 
hereto;  and  this  right  cannot  be  interfered 
with,  even  for  the  public  good,  to  the  extent 
of  causing  material  damage  to  the  market 
value  of  the  property  itself,  without  compen- 
sation being  paid  in  advance  to  the  owner. 

4,  5.  But  In  the  present  case  we  fail  to  see 
that  the  defendants  have  invaded,  or  were 
seeking  to  invade,  any  legal  right  of  plain- 
tiff. As  above  indicated,  when  the  plaintiff 
was  permitted  to  construct  its  track  across 
an  existing  street  or  public  road,  it  did  so 
subject  to  the  condition  that  it  must  sub- 
mit to  the  increased  inconvenience  which 
might  result  from  the  growth  and  develop- 
^  ment  of  the  city  or  country,  and  the  conse- 
quent increase  of  travel  in  the  usual  methods 
along  such  street  or  road.  It  acquired  only 
an  easement;  that  is,  a  privilege  of  crossing 
this  street  and  road  in  the  transportation  of 
Its  freight  and  passengers.  It  may  be  that 
the  crossing  of  defendant's  tracks  over  this 
street  and  highway  will  cause  inconvenience 
to  the  plaintiff,  but,  as  we  have  above  dem- 
onstrated, this  use  thereof  by  the  defendants. 
Instead  of  constituting  any  burden  or  servi- 
tude upon  them,  is  intended  for  the  conven- 
ience and  benefit  of  the  traveling  public  on 
these  streets.  The  question  as  to  whether  or 
not  their  construction  was  necessary  and  im- 
portant in  order  to  accomplish  such  a  pur- 
pose has  been  passed  upon  by  tribunals  con- 
stituted by  law  to  decide  such  issues.  There 
Is  nothing  in  the  record  to  show  any  abuse 
whatever   of .  the    exercise   of   that   power* 


When  plaintiff,  therefore,  obtained  Mb  licenae 
to  cross  these  highways.  It  necessarily  took 
the  same  subject  to  any  increased  incouveor 
ience  which  might  arise  by  reason  of  the  de- 
mands or  wants  of  the  public  tor  greater 
facilities  for  traveling.  Cleveland  v.  City 
Council,  102  Ga.  233,  29  S.  B.  584,  48  L.  B.  A. 
688.  We  are  at  a  loss,  therefore,  to  see  how 
any  legal  right  of  property  of  the  plaintiff 
will  be  invaded,  or  in  any  wise  affected,  l^ 
the  exercise  of  the  rights  and  tranchlaea 
which  the  street-railway  companies  are  at- 
tempting to  use  in  the  present ''Instance.  It 
follows  from  the  above  that  no  legal  right 
of  plaintiff  has  been  encroached  upon,  and 
none  of  its  property  has  either  been  taken  or 
threatened  to  be  taken  or  damaged  in  con- 
templation of  law.  The  companies,  there- 
fore, owning  and  operating  street  railways  <^ 
the  character  above  indicated,  may,  under 
the  permission  of  proper  municipal  or  coun- 
ty authorities,  construct  their  lines  across  the 
track  of  the  plaintiff,  and  use  the  same,  with- 
out instituting  condemnation  proceedings,  or 
being  required  to  pay  damages.  The  court 
did  not  err  in  denying  the  injunctions  prayed 
for  or  in  dissolving  the  restraining  orders 
which  had  been  previously  granted.  Judg- 
ment in  each  case  afiBrmed.  All  the  Justices 
concurring. 


(Ul  Ga.  «74> 

GAMP  et  al.  v.  DIXGN  et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

TRESPASS    TO    REALTY  —  INJUNCTION  —  TrTLR 

OF  PLAINTIFF— DEED— POWER 

OF  ATTORNEY. 

1.  In  order  to  bring  an  application  for  in- 
junction within  the  provisions  of  section  4827 
of  the  C^vil  Code,  as  amended  by  the  act  of 
December  20,  1899  (Acts  1899,  p.  39),  it  is  es- 
sential for  the  plaintiff  to  show  either  that  he 
''has  perfect  title  to  the  land  upon  which  the 
timber  is  situated,"  or  that  he  "has  perfect 
title  to  the  timber"  thereon.  The  ••perfect  title" 
must  appear  upon  the  face  of  the  paper  or  pa- 
pers, an  abstract  of  which  the  plaintiff  tendem 
for  the  purpose  of  showing  such  title:  and. 
unless  it  does  so  appear,  the  requirement  that 
the  plaintiff  should  allege  insolvency  of  the  de- 
fendant, or  that  the  damages  will  be  irreparable, 
is  not  dispensed  with. 

2.  When,  therefore,  as  a  part  of  the  plain- 
tiff's chain  of  paper  title,  it  appears  that  a  deed 
constituting  a  part  of  the  same  was  executed 
nnder  a  power  of  attorney,  in  which  there  was 
a  recital  to  the  effect  that  the  maker  thereof 
had  empowered  the  attorney  in  fact  therein 
named  to  conyey  the  title  to  the  timber  on  the 
land  therein  referred  to,  subject  to  a  time  rea- 
eryation  in  the  maker's  favor,  the  papers  in 
question  did  not  ^ow  a  perfect  title. 

3.  The  plaintiffs  in  the  present  case  did  not 
show  a  perfect  title,  and  neither  alleged  nor 
proved  insolvency  of  the  defendant,  nor  that 
their  damages  would  be  irreparable.  There 
was,  therefore,  no  error  in  denying  the  injunc- 
tion; the  more  especially  as  the  judge  re- 
quired of  the  defendant  a  bond  which  waa, 
in  his  judgment,  sufficient  to  protect  the  righta 
of  the  plaintiffs. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bchola  county; 
A.  H.  Hansen,  Judge. 
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Suit  by  R.  J.  and  B.  F.  Oamp  agaiiuit  Dlz-  i 
on,  Mitcliell  &  Go.    From  a  Judgment  refu»* 
Ing  an  Injunction,  plalntlffB  bring  error.    Af- 
firmed. 

J.  L.  Sweat,  for  plalntifli  in  error.  S.  T. 
Kingsberry  &  Son,  Charlton  &  Charlton,  and 
W.  M.  Hammond,  for  defendants  hi  error. 

COBB,  J.  The  general,  nde  is  that  equity 
will  not  interfere  to  restrain  a  trespass  un- 
less the  injury  is  irreparable  in  damages,  or 
the  trespasser  is  insolvent  Civ.  Code.  I  49ie. 
An  exception  to  this  rule  is  found  hi  section 
4027,  Id.,  which  declares  that  in  all  applica- 
tions to  enjoin  the  cutting  of  timber  for  saw- 
mill purposes,  railroad  ties,  and  bridge  tim- 
bers for  railroad  purposes,  or  the  boxing  or 
otherwise  working  the  same  for  turpentine 
purposes,  it  shall  not  be  necessary  to  aver  or 
prove  insolvency,  or  that  the  damages  are 
Irreparable,  "provided,  the  petitioner  has  per- 
fect title  to  the  land  upon  which  the  timber 
is  situated,  and  shall  attach  an  abstract  of 
his  title,  stating  the  name  of  grantor  and 
grantee,  date,  consideration,  and  description 
of  property,  names  of  witnesses,  when  and 
where  recorded,  to  his  petition,  and  produce 
the  original  titles  before  the  Judge*';  the  pe- 
titioner being  required  to  give  such  bond  as 
the  Judge,  in  his  discretion,  shall  deem  prop- 
er to  answer  the  damages  which  the  defend- 
ant may  sustain  by  reason  of  the  granting  of 
the  injtmction.  By  an  act  approved  Decem- 
ber 20,  18d9  (Acts  1899,  p.  39),  the  section 
Just  referred  to  was  amended  so  as  to  make 
the  provisions  of  the  same  apply  not  only  to 
cases  where  the  petitioner  has  perfect  title  to 
the  land,  but  also  to  cases  where  he  may  not 
have  perfect  title  to  the  land,  but  still  have 
"perfect  title  to  the  timber  upon"  the  land. 
In  Lumber  Co.  v.  Bullock  (Ga.)  35  S.  H.  52, 
It  was  held:  "The  ^perfect  titiC  which  will, 
under  section  4927  of  the  Civil  Code,  relieve 
an  applicant  for  an  injunction  from  averring 
and  proving  the  insolvency  of  the  defendant, 
or  that  the  threatened  damages  wiU  be  h> 
reparable,  must  be  a  duly-executed  paper  ti- 
tle, the  exhibition  of  which  will  show  both 
the  'right  of  possession'  and  the  right  of 
property'  in  the  plaintiff.  A  paper  title  not 
meeting  these  requirements,  or  a  title  rost- 
tng  in  parol,  will  not  bring  an  injunction  case 
within  the  provisions  of  this  section."  The 
*l)erfeJct  tfltie"  to  the  timber  necessary  to 
bring  a  case  within  the  provisions  of  section 
4827  of  the  Civil  Code,  as  amended  by  the 
act  of  1899,  is  exactly  the  same  character  of 
title  as  was  required  before  that  act  was 
passed,  when  the  petitioner  was  the  owner 
'  of  the  land.  What  was  such  a  title  when 
the  petitioner  was  the  owner  of  the  land  Is 
dearly  set  forth  In  the  case  above  cited.  In 
the  present  case  the  titie  to  the  timber  pro* 
duced  before  the  Judge  consisted  of  a  grant 
from  the  state  to  Thomas  Taylor  to  the  land 
upon  which  the  timber  vras  situated;  a  deed 
from  the  heirs  of  l^ylor  to  Rollin  J.  Nelson  to 
the  land  upon  which  the  timber  was  situated; 


a  power  of  attorney  from  Nelson  to  jObeneaer 

Wakely  authorizing  a  sale  and  conveyance  of 
the  timber  on  the  land  described  In  the  deeds 
above  mentioned,  the  power  of  attorney  con- 
taining the  following  recitals:  "It  is  under- 
stood that  I,  said  Bollin  J.  Nelson,  heretofore 
conveyed  timber  on  all  said  land  now  sit- 
uated in  Clinch  county,  Georgia,  to  Alma  S. 
Cleveland,  by  a  bill  of  sale  dated  January  28, 
1898,  with  time  Umited  as  therein  stated; 
also  that  I  conveyed  to  Bbenezer  Wakely 
the  timber  on  said  land  in  the  other  said 
county  of  Echols,  heretofore  mentioned,  in 
the  state  of  Georgia,  with  time  limited  as 
theroin  stated  and  in  the  renewal  attached  to 
this  bill  of  sale;  and  this  power  of  attorney 
is  subject  to  the  rights  of  said  Alma  S.  Cleve- 
land and  Bbenezer  Wakely,  and  to  tbeir  ven- 
dees, if  any,  holding  by  and  through  such 
bills  of  sale  from  me  to  said  Cleveland  and 
said  Wakely,  to  which  Teference  is  had." 
The  next  link  in  the  chain  of  title  was  a 
lease  from  Nelson,  by  Wakely,  as  att<»ney  in 
fact,  to  the  plaintiffs,  conveying  the  timber 
upon  the  lots  in  Echols  county  referred  to  in. 
the  power  of  attorney.  Applying  the  rule 
laid  down  in  the  case  above  cited,  this  did 
not  constitute  a  '*perf ect  titie^'  to  the  timber, 
there  being  an  interest  in  the  same  outstand- 
ing in  Wakely.  It  was  sought  to  remedy  this 
defect  by  an  affidavit  of  Wakely  to  the  ef- 
fect that  the  time  limitation  referred  to  in 
the  power  of  attorney  had  expired,  and  that 
he  disclaimed  all  titie  and  right  to  the  tim- 
ber in  question.  The  evidence  contained  in 
this  affidavit  could  not  be  looked  to  for  the 
purpose  of  curing  the  defect  in  the  paper  ti- 
tie. In  order  to  authorize  an  lujunction  to 
issue  in  such  a  case  as  the  present  without 
an  allegation  of  insolvency  or  irreparable 
damage,  the  plaintiff  must  show  a  perfect 
titie  upon  the  face  of  the  papers  presented  by 
him,  and  constituting  his  chain  of  title.  If 
such  papers  do  not  show  upon  their  face  a 
perfect  title,  aliunde  evidence  will  not  be  ad- 
mitted to  explain  the  defects  in  the  title  ap- 
parent upon  the  face  of  the  papers,  and  the 
injunction  must  be  denied  when  the  plaintiff 
has  failed  to  aver  and  prove  either  the  insol- 
vency of  the  defendant  or  that  the  threatened 
damage  will  be  irreparable.  In  the  present 
case  thero  was  no  error  in  denying  the  injunc- 
tion; especially  so  as  the  court  required  of 
the  defendants  a  bond  which  was,  in  its  Judg- 
ment, sufficient  to  protect  the  rights  of  the 
plaintiffs.  .Tudgment  affirmed.  All  the  Jus- 
tices concurring. 


(HI  Oa.  855) 


FLOYD  ▼.  FLOYD. 


(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

TROVBR— BXBMPTIONS— PROPBRTT  SBT 
APART  TO  WIFB. 

When,  on  application  of  a  husband,  person- 
al property  belonging  to  him  was  set  apart  as 
an  exemption  for  tne  benefit  of  his  wife,  no 
change  in  the  titie  of  the  property  oocnrred. 
While  by  such  exemption  the  wife,  as  benefi- 
dary,  was  entitied  to  nave  the  proceeds  of  such 
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property  nsed  for  hw  Bupport,  she  wu  not*  as 
against  her  hasband,  entitled,  as  a  matter  of 
right,  to  manual  possession.  In  such  a  case 
the  interest  of  the  wife  is  similar  to  that  of  the 
beneficiary  of  a  trust  estate,  and  the  possession 
of  the  husband  is  that  of  a  trustee;  and  while, 
by  proper  proceedings,  the  wife  may  subject 
the  income  of  the  exempted  property  to  her 
support,  she  is  not  entitled  to  recoTer  posBesaion 
by  an  action  of  trover. 
(SyUabuB  by  the  Coart) 

Error  from  superior  court  Wayne  coun- 
ty;  Joseph  W.  Bennett,  Judge. 

Action  by  Rosa  Floyd  against  Mose  Floyd. 
Judgment  for  defendant,  and  plaintiff  brings 
error^    Affirmed. 

Jas.  R.  Thomas  and  L.  L.  Thomas,  for 
plaintiff  in  error.  Jas.  W.  Poppell  and  D. 
M.  Clark,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(lU  Ga.  €77) 

MUTUAL  LIFE  INS.  00.  OF  NEW  YORK  t. 

INMAN  PARK  PRESBYTERIAN 

CHURCH. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

UNINCORPORATED   CHURCH— RIGHT   OP 
ACTION. 

An  action  in  the  name  of  an  unincorporated 
"church,"  pm'porting  to  be  brought  **by'*  named 
persons  as  its  officers  and  trustees,  is  not  main- 
tainable, nor  can  the  petition  in  such  a  case  be 
so  amended  as  to  make  it  an  action  in  the  name 
of  those  persons  for  the  use  of  the  church. 

Little,  J.,  dissenting. 

(Syllabus  by  the  OoutL) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Inman  Park  Presbyterian 
Church,  by  George  E.  King  and  others, 
against  the  Mutual  Life  Insurance  Company 
of  New  York.  Judgment  overruling  a  de- 
murrer, and  defendant  brings  error.  Re- 
versed. 

Jas.  H.  Gilbert,  for  plalntifT  in  error. 
Rosser  &  Carter,  for  defendants  in  error. 

LEWIS,  J.  Suit  was  brought  in  the  dty 
court  of  Atlanta  in  the  name  of  the  Inman 
Park  Presbyterian  Church,  of  Fulton  coun- 
ty, by  George  E.  King  and  others,  certain  of 
its  officers  and  trustees,  against  the  Mutual 
Life  Insurance  Company  of  New  York,  for 
the  sum  of  $1,339.54  principal,  $515.90  of 
which  indebtedness  was  upon  an  open  ac- 
count, and  the  remainder  thereof  was  upon 
19  promissory  notes,  aggregating  $836.64 
principal.  To  this  petition  the  defendant 
demurred  on  the  general  ground  that  It  sets 
forth  no  cause  of  action;  and  on  the  spe- 
cial grounds  that  it  does  not  appear  from 
the  petition  that  the  Inman  Park  Presby- 
terian Church,  named  as  plaintiff,  has  ca- 
pacity to  sue;  and,  further,  because  it  af- 
firmatively appears  upon  the  face  of  the 
petition  that  the  account  and  notes  upon 
which  the  suit  Is  based  were  and  are  not  the 
property  of  plaintiff,  but  were  at  the  time 
of  fillug  said  suit  therein  alleged  to  be  the 


property  of  George  B.  King  and  others,  1b- 
dividuals  named  in  the  transfers  attached 
as  exhibits  to  the  petition.  The  court  over- 
ruled the  general  ground,  and  gave  petition- 
er the  privilege  of  amending  Its  petition  to 
meet  the  special  grounds  of  the  demurrer. 
In  the  amendment  the  first  paragraph  of  the 
petition  was  stricken.  It  was  admitted  that 
the  Inman  Park  Presbyterian  Church  was 
not  a  corporation,  but  was  an  unincorporat- 
ed association,  the  business  affairs  of  which 
were  conducted  for  the  church  by  the  offi- 
cers named  in  the  original  petition;  and 
they  asked  to  be  allowed  to  proceed  with  the 
case  for  the  benefit  of  the  Inman  Park 
Presbyterian  Church,  and  that  they  might 
have  judgment  against  the  defendant  for 
the  amount  of  principal  and  interest  that 
might  be  shown  to  be  due  by  defendant  on 
the  claims  sued  upon.  This  amendment 
was  allowed,  and  error  is  assigned  on  the 
Judgment  of  the  court  overruling  the  demur- 
rer and  allowing  the  amoodment 

We  think  the  court  clearly  erred  In  not 
sustaining  the  demurrer  and  dismissing  the 
plaintiff*s  petition.  This  was  a  suit  orig- 
inally instituted  in  the  name  of  a  certain 
designated  church,  which  was  suing  by  cer- 
tain of  its  alleged  officers.  The  record 
shows  that  the  association  named  as  a  cer- 
tain church  in  the  petition  was  never  in- 
corporated. A  suit  can  only  be  maintained 
by  or  in  behalf  of  a  natural  or  artificial  per- 
son. The  plaintiff  in  the  present  case  evi- 
dently was  neither,  and  it  follows  from  this 
that,  the  action  being  instituted  hy  no  one 
having  capacity  to  sue,  there  was  nothing 
in  the  petition  to  amend  by,  and  hence  the 
court  erred  in  allowing  the  amendment. 
The  demurrer  should  have  been  sustained, 
and  the  petition  dismissed.  This  principle 
is  decided  In  the  case  of  Wllkins  v.  Episco- 
pal Church,  52  Ga.  351,  where  it  was  held: 
''A  religious  society,  which  Is  not  incorpo- 
rated according  to  law,  or  which  has  not 
recorded  its  name  and  objects,  •  •  ♦ 
cannot  be  sued  as  such.  Its  members  are 
liable  on  its  contracts  as  joint  promisors 
or  partners."  See,  also,  Jones  v.  Watson, 
63  Ga.  679,  680,  where  the  amendment  of 
ferred  was  similar  to  the  one  in  the  case  at 
bar.  The  case  of  Barbour  v.  Albany  Lodge, 
73  Ga.  474,  was  a  suit  against  certain  lodges 
of  Masons,  designating  them  by  name.  The 
petition  did  not  allege  either  that  the  de- 
fendants were  corporations  or  that  the 
members  were  partners,  so  as  to  be  sued  as 
such.  It  was  there  held  by  this  court  that 
there  was  no  party  defendant  in  the  case, 
and  a  demurrer  was  properly  sustained.  It 
was  further  held  that,  as  no  person  was  sued, 
no  case  was  in  court,  and  there  was  noth- 
ing to  amend  by.  We  do  not  think  there  Is 
anything  in  the  case  of  Lumber  Co.  v.  Rog- 
ers, 85  Ga.  587,  11  S.  B.  867,  at  all  In  con- 
flict with  our  decision  in  this  case.  That 
was  a  suit  brought  by  the  plaintiff  for  the 
purpose  of  recovering  for  material  furnish- 
ed for  and  used  In  the  erection  of  a  college 
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building.  Whether  the  college  had  been  ac- 
tually incorporated  or  not  could  have  had 
no  effect  upon  the  equity  of  plaintiff's  claim, 
who  certainly  had  an  equitable  lien  upon  the 
property  which  had  been  improyed  by  the 
furnishing  of  material,  and  the  building 
and  premises  were  liable  for  the  payment 
of  the  debt  Neither  is  the  case  of  Josey  v. 
Trust  Co.,  106  Ga.  608,  32  S.  E.  628.  in 
point  It  was  there  held:  "A  voluntary 
association  of  persons  organized  for  reli- 
gious purposes,  which  has  regularly  ap- 
pointed trustees  to  hold  and  manage  its 
property,  is  liable  to  have  such  property 
subjected  to  the  payment  of  money  furnish- 
ed for  the  use  of  such  trust  estate,  under 
proceedings  authorized  by  statute."  We  do 
not  mean  to  say  that  an  association  organiz- 
ed as  a  church,  although  unincorporated, 
may  not,  through  its  regularly  appointed 
trustees,  institute  a  suit  for  the  recovery  or 
protection  of  its  property.  How  the  trus- 
tees In  this  case  were  appointed  does  not  ap- 
pear. Civ.  Code,  S  2357,  seems  to  imply  that 
such  societies  may,  upon  the  conditions 
therein  named,  be  capable  in  law  of  suing 
and  being  sued  in  any  action  involving  their 
rights,  but  the  condition  is  expressly  there- 
in  laid  down  that  such  societies  "shall  have 
recorded  the  name,  style,  and  objects  of 
their  association."  This  act  was  in  force 
when  the  decision  of  Wllkins  ▼.  Episcopal 
Church,  52  Ga,  351.  above  cited,  was  ren- 
dered, and  that  decision  was  based  upon  a 
construction  of  that  act  See  Acts  1855-56, 
p.  272.  We  l^now  of  no  decision  of  this 
court  which  takes  this  case  out  of  that  rul- 
ing, it  not  appearing  in  the  present  instance 
that  the  church  suing  as  plaintiff  has  ever 
made  such  a  record  as  required  by  that 
statute.  Judgment  reversed.  All  the  jus- 
tices concurring,  except  LITTLE,  J.,  dis- 
senting. 

(Ill  Oa.  675) 

SOUTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH 00.  V.  OASSIN  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

ACTION  FOR  WRONGFUL  DEATH— RELKASB  BY 
PARTY  INJURED— EFFECT. 
An  action  for  the  homicide  of  a  husband  or 
father,  alleged  to  have  been  occasioned  by  a 
physical  injury,  is  not  maintainable  when  it 
appears  that  he,  while  in  life,  voluntarily  set- 
tied  with  the  wrongdoer  therefor,  and  dischar- 
ged the  latter  from  all  liability  for  the  dam- 
ages resulting  therefrom. 

1.  That  a  husband  or  father  who,  In  conse- 
quence of  the  negligence  of  a  telephone  company, 
received  personal  injuries  from  which  he  died, 
had,  while  in  life,  received  from  the  company 
full  compensation  for  the  tort  to  himself,  does 
not  defeat  the  statutory  right  of  the  widow  or 
children  to  bring  an  action  against  the  company 
for  the  homicide.  Per  Cobb  and  Lewis,  JJ.,  dis- 
senting. 

2.  In  the  trial  of  such  an  action  the  plaintiff  la 
entitled  to  recover  the  full  value  of  the  life  of  the 
deceased,  irrespective  of  any  amount  which  may 
have  been  paid  to  him  by  the  company.  Per 
Cobb  and  Lewis.  JJ.,  dissenting. 

(Syllabus  by  the  Oourt.) 


Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  G.  A.  Cassin  and  others,  by  next 
friend,  against  the  Southern  Bell  Telephone 
&  Telegraph  Company.  Judgment  for  plain- 
tifPs,  and  defendant  brings  error.    Reversed. 

Burton,  Smith,  Dorsey,  Brewster  &  How- 
ell, for  plaintiff  in  error.  Arnold  &  Arnold 
and  Bray  &  Arnold,  for  defendants  in  error. 

SIMMONS,  0.  J.  George  Cassin  was  in- 
jured .by  the  plaintiff  in  error  May  6,  1892. 
He  Instituted  suit,  and  while  the  action  was 
pending  the  company  paid  him  $2,500,  talc- 
ing a  receipt  stating  that  it  was  "in  full 
settlement  of  my  action  against  said  com- 
pany now  pending  in  the  city  court  of  At- 
lanta, and  also  in  full  settlement  of  all  and 
any  claim  for  damages  on  my  part  arising 
out  of  the  injury  received  by  me  on  or  about 
May  6th,  1892."  More  than  five  years  after 
the  injury,  Cassin  died,  and  his  widow  there- 
upon brought  suit  against  the  company  for 
his  homicide,  alleging  that  his  death  was 
caused  by  the  injury  negligently  inflicted  by 
the  company.  She,  too,  died,  and  the  suit 
was  then  continued  in  the  name  of  the  chil- 
dren. The  evidence  as  to  the  cause  of  the 
death  of  Cassin  was  conflicting;  one  physi- 
cian testifying  that  it  was  due  to  apoplexy, 
superinduced  by  Cassin's  habit  of  body,  and 
great  mental  distress,  caused  by  domestic 
aflSictions.  Another  physician  testified  that 
it  was  caused  by  the  blow  from  the  fall  of 
the  telephone  cable.  The  company  offered 
in  evidence  the  receipt  given  by  Cassin  in 
settlement  of  the  damages,  and  the  court  ex- 
cluded it 

The  technical  rule  of  the  common  law,  pre- 
venting a  wife  or  child  from  recovering 
damages  for  the  death  of  a  husband  or 
father,  was  a  great  hardship.  There  was  a 
crying  demand  for  the  enactment  of  a  law 
which  would  give  a  cause  of  action  against 
"the  person  who  would  have  been  liable  if 
death  had  not  ensued,*'  and  in  1846  was 
passed  Lord  CampbelPs  act,— the  first  of  a 
series  of  acts  giving  such  remedy.  At  the 
present  time  like  statutes  exist  in  nearly  all 
of  the  states  of  the  Union,  and  none  more  lib- 
erally protect  the  rights  of  the  wife  and 
children  than  does  that  in  Georgia.  In 
many  of  the  states,  while  there  is  no  limit 
to  the  amount  of  damages  recoverable  for 
personal  injury,  there  is  a  limit  in  case  of 
death;  some  providing  that  the  verdict,  in 
case  of  death,  shall  not  exceed  $5,000,  and 
some  that  it  shall  not  exceed  $10,000.  In 
others,  while  there  is  no  statutory  limit  to 
the  amount  of  the  verdict,  the  widow  or 
children  are  only  entitled  to  recover  the 
"pecuniary  value"  to  them  of  the  father  or 
husband,  and  in  arriving  at  this  pecuniary 
value  the  jury  must  consider  and  deduct  at 
least  what  he  would  have  spent  on  himself. 
But  so  liberal  to  the  wife  and  children  are 
the  provisions  of  our  law,  that  when  th« 
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facts  show  that  the  defendant  is  liable  for 
the  death  of  the  husband  or  father*  the 
Jury's  verdict  is  for  the  "full  value  of  the 
life  of  the  deceased,  without  deduction  ^or 
bis  necessary  and  personal  expenses,**-  « 
provision  which,  **to  say  the  least,  is  a 
harsh  rule,  and  must  be  strictly  construed/* 
Smith  V.  Hatcher,  102  Ga.  160,  29  S.  E.  163. 
The  proposition  relied  on  by  defendants  in 
error,  if  correct,  exactly  doubles  the  oper- 
ation of  a  statute  which  has  already  gone 
a  bowshot  beyond  that  of  any  other  state; 
for  it  is  claimed  that  this  act  gives  the 
widow  the  full  value  of  the  life  of  the  hus- 
band, even  though  he  in  his  lifetime  had  re- 
ceived from  the  defendant  compensation  for 
the  injury  inflicted,  and  that  evidence  of  the 
release  cannot  be  Introduced,  either  as  a  bar 
to  her  recovery,  or  to  be  considered  by  the 
Jury  in  reducing  the  amount  of  the  verdict 
A  decision  which  would  announce,  to  persons 
who  have  settled  with  parties  injured,  that 
the  settlement.  Instead  of  being  in  full,  was 
only  partial;  that,  if  death  ensues  as  a  re- 
sult of  the  injury,  they  must  pay  again,  and 
this  time  the  full  value  of  the  life  of  the 
deceased,— will  be  Justly  regarded  as  a  great 
hardship,  and  it  will  come  to  the  widow  and 
children,  not  as  the  gi'ant  of  a  right  hereto- 
fore unjustly  withheld,  but  as  a  second  pay- 
ment of  a  claim  already  satisfied. 

Examining  the  decisions  in  England  under 
Lord  Campbell's  act,  and  the  decisions  under 
similar  statutes  enacted  by  the  various 
states  in  the  Union,  we  find  that  sometimes 
the  right  of  action  is  vested  in  the  injured 
party,  and  survives  to  his  personal  repre- 
sentatives or  family.  Sometimes  a  cause  of 
action  for  the  death  is  given  to  the  personal 
representatives,  who  sue  for  the  benefit  of 
his  estate,  or  sometimes  for  the  benefit  of 
persons  who  are  dependent  on  him.  In  such 
cases  the  personal  representative  Is  trustee 
for  these  beneficiaries,  and  not  for  the  es- 
tate. In  other  cases  the  widow  or  children 
are  given  directly  the  right  of  action  for  the 
death  of  the  husband.  But  these  differences 
are  all  incidental.  Tiff.  Death  Wrongf.  Act, 
S  24.  Each  of  these  statutes  had  the  same 
purpose  as  our  own.  Differing  as  to  details, 
they  are  all  intended  to  give  the  personal 
representatives,  or  the  members  of  the  fam- 
ily, or  whomsoever  the  plaintiff  might  be,  a 
right  to  recover  against  "the  person  who 
would  have  been  liable  if  death  had  not  en- 
aned."  In  LIttlewood  v.  Mayor,  etc.,  89  N. 
Y.  24.  42  Am.  Rep.  271,  the  court  had  under 
consideration  an  act  giving  the  personal 
representative  a  cause  of  action  for  death, 
and  said:  'The  main  purpose  was  to  de- 
prive the  wrongdoer  of  the  immunity  from 
civil  liability.  The  entire  gist  of  the  first 
section  is  that  the  wrongdoer  shall  be  lia- 
ble to  an  action  for  damages  notwithstand- 
ing the  death  of  the  person  injured.  It  does 
not  provide  that  the  wrongdoer  shall  be  lia- 
ble notwithstanding  ♦  •  •  any  other  de- 
fense he  might  have  had  at  the  time  of 
death,  but  merely  that  the  death  of  the  party 


injured  shall  not  free  him  from  liability, 
showing  that  this  is  the  point  at  which  the 
Btotute  is  aimed.  *  *  **'  Most  of  these 
statutes  are  absolutely  silent  as  to  the  ef- 
fect of  settlements  made  by  the  husband  in 
his  lifetime,  and  yet  notwithstanding  this 
silence  the  courts  have  generally  held  that 
such  settlement  was  a  bar  to  another  suit 
against  the  same  party,  as  the  act  was  not 
Intended  to  "give  two  actions  for  a  single 
injury."  Sawyer  v.  Perry  (Me.)  33  Atl.  660. 
Some  of  these  decisions  had  been  rendered 
before  our  act  of  1887,  and  are  fairly  to  be 
presumed  to  have  been  within  the  knowledge 
of  the  legislature  when  revising  the  law  on 
the  subject  of  death  by  wrongful  act.  If 
that  body  had  intended  to  change  this  well- 
known  construction  as  to  the  effect  of  set- 
tlement, it  would  have  said  so.  Its  silence 
is  to  be  taken  as  more  indicative  of  approv- 
ing than  disapproving  this  line  of  cases. 
For  many  years  the  court  has  permitted  a 
widow,  and,  if  no  widow,  the  children,  to 
recover  for  the  homicide  of  the  husband  or 
father.  During  that  period  hundreds  of  in- 
stances have  occurred  in  which  the  hnsband 
was  injured,  and  has  received  compensation 
therefor.  In  the  very  nature  of  things,  many 
of  these  physical  injuries  impaired  health, 
and  probably  hastened  death,  ahd  yet  no 
suit  therefor  has  until  within  recent  years 
been  brought  by  the  widow  of  such  person. 
Evidently,  by  the  common  understanding  of 
the  community,  payment  to  the  husband- 
accord  and  satisfaction  between  him  and  the 
defendant— was  regarded  as  a  settlement  of 
all  liability  growing  out  of  the  negligent  act. 
See  Lubrano'8  Case  (B.  I.)  82  Atl.  207.  34  L. 
B.  A.  797.  We^eel  safe  in  saying  that  many 
adjustments  have  been  made  upon  this  idea 
which  would  not  otherwise  have  been  made, 
and  that  giving  to  the'  statute  the  effect  now 
insisted  upon  would  not>nly  be  a  great  hard- 
ship upon  defendants  wtf«.  relying  and  act- 
ing upon  the  heretofore  g^snerally  accepted 
view  of  the  law,  have  paid  tS^elr  money  and 
bought  their  peace,  but  it  wotfd  be  giving 
to  widows  something  which  thejV^^  «*ot  ex- 
pect, where  a  settlement  had  beeX™**^^®  ^^ 
the  head  of  the  family. 

But  it  is  said  that  no  decisionV  that  a 
release  by  the  .husband  bars  a  sub^^^nt 
suit  by  or  for  the  wife  is  of  any  va*^©  in 
this  case,  unless  it  was  rendered  by  a'^o^rt 
which  holds  that  the  survival  and  deatli  ^^^ 
create  new  and  distinct  causes  of  ac^^^- 
This,  therefore,  must  be  borne  in  mind  *° 
estimating  the  weight  of  the  authorities 
cited.  In  reading  them  with  this  promlnef^^* 
ly  in  view,  it  is  remarkable  to  note  the  var^' 
ous  expressions  used  Ui  the  effort  to  defint 
the  relation  which  the  action  by  or  for  the 
widow  bears  to  the  action  in  favor  of  the 
injured  husband.  Some— in  fact,  all— of  the 
courts  may  be  said  to  call  it  a  "new  cause 
of  action,*'  as  in  Bailroad  Go.  v.  Bass,  104 
Ga.  390,  30  S.  E.  874.  Some  call  it  a  "new. 
but  not  an  independent,  cause  of  action.** 
Oooley.  Torts,  264,  speaks  «f  It  as  an  "en- 
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largemeuf '  or  "continuation."  Some  call  it 
a  "new  remedy."  Others  hold  that  there  is 
one  cause  of  action,  and,  if  this  is  not  ex- 
tinguished during  the  life  of  the  injured 
party»  it  survives,  and  may  become  two 
causes  of  action.  Others  say,  "The  cause  of 
action  for  the  homicide  is  contingent  on  the 
death  of  the  injured  party  without  having 
satisfied  his  claim  for  damages."  But,  not- 
withstanding this  variety  .'of  expressions, 
there  is  substantial  unity  in  holding  that  a 
release  by  the  husband  bars  the  wife;  this 
view  being  tisU^en  even  by  those  courts  which 
insist  most  strongly  that  the  two  acts  create 
two  causes  of  action,  and  by  courts,  also, 
which  rule  that  concurrent  suits  may  be 
maintained.  However  new  it  may  be,  in  the 
very  nature  of  things  it  cannot  be  independ- 
ent It  is  inherently  rooted  and  grounded  in 
the  injury  to  the  husband.  It  grows  out  of 
it,  and  is  a  part  of  It,  having  almost  com- 
plete identity  of  substance,  and  subject  to 
the  same  defenses.  More  than  a  dozen 
courts  have  directly  passed  upon  the  effect 
of  a  release  by  the  husband,  and  all  except 
those  of  Massachusetts  and  Kentucky  have 
held  that  it  bars  a  suit  after  his  death. 
Com.  y.  Boston  &  L.  R.  Corp.,  134  Mass.  211; 
(^om.  V.  Vermont  &  M.  R.  Co.,  108  Mass.  7; 
Donahue  v.  Drexler,  82  Ky.  157;  Railroad 
Co.  V.  McElwain  <Ky.)  34  S.  W.  236,  34  L. 
R,  A.  788;  Llttlewood  v.  Mayor,  etc.,  89  N. 
Y.  24,  42  Am.  Rep.  271;  Legg  v.  Britton 
(Vt.)  24  Atl.  1016;  Hill  v.  Railroad  Co.  (Pa. 
Sup.)  85  Ati.  997,  35  L.  R.  A.  196;  Hecht's 
Case  and.  Sup.)  32  N.  B.  302;  Powlkes  v. 
Railroad  Co.,  9  Heisk.  829;  Holton  v.  Daly, 
106  IlL  131;  Price  v.  Railroad  Co.  (S.  C.)  12 
9.  E.  414;  Town  of  Walkerton  v.  Erdman, 
23  Can.  Sup.  Ct.  352;  Read  v.  Railway  Co., 
1j.  R.  3  Q.  B.  555,  decided  in  1868,  and  other 
English  cases.  To  which  may  be  added  the 
positive  dicta  in  the  Sweetland  Case  (Mich.) 
75  N.  W.  1066,  1078,  43  L.  R.  A.  568,  both 
in  the  concurring  opinion  of  Long,  C.  J.,  and 
in  the  dissenting  opinion  of  Hooker  and 
Montgomery,  JJ.,  and  the  equally  positive 
statement  of  the  supreme  court  of  Wiscon- 
sin in  Brown  v.  Railroad  Co..  78  N.  W,  773. 
The  right  of  the  plaintiff  to  recover  in  this 
case  notwithstanding  the  release  is  said  to 
grow  out  of  the  language  of  our  statutes, 
creating  two  causes  of  action,— one  for  the 
injury,  and  the  other  for  the  homicide,— and 
that  a  settlement  of  one  is  not  a  settlement 
of  the  other;  it  being  urged  that  the  sur- 
vival act  of  1889  (Code,  S  3825),  when  con- 
strued in  connection  with  the  death  act 
(Code,  S  3828),  logically  supports  the  theory 
that  the  two  suits  may  proceed  concurrently, 
and  that  a  recovery  for  the  injury  would 
not  be  a  bar  to  a  recovery  for  the  death. 
And  Railroad  Co.  v.  Phillips.  64  Miss.  693, 
2  South.  537,  and  Davis  v.  Railway  Co.,  53 
Ark.  117,  13  S.  W.  801,  which  are  relied  on. 
certainly  sustain  the  proposition  that  **con- 
current  suits  may  be  maintained."  But  the 
right  to  maintain  concurrent  suits  Is  not  in- 
volved in  this  case.    What  are  we  to  deter- 


mine is  the  effect  of  a  release?  The  two 
questions  are  not  identical.  If  the  effect  of 
a  release  is  to  destroy  the  vital  principle  of 
the  cause  of  action,  neither  jingle  nor  con- 
current suits  can  spring  therefrom.  If,  how- 
ever, no  release  has  been  signed,  and  the  in- 
jured party  dies,  leaving  in  force  a  live  cause 
of  action,  there  might  arise  the  question 
whether  from  this  living  germ  only  one  suit, 
or  concurrent  suits,  could  spring.  If  a  re- 
lease wipes  out  the  wrong  done  by  the  de- 
fendant and  makes  it  as  though  no  injury 
had  been  suffered,  then  upon  the  death  of 
the  injured  party  there  would  be  no  cause 
of  action.  Just  as  though  there  had  been  no 
injury;  and  it  would  not  be  a  question  as 
to  the  right  to  maintain  two  concurrent  suits, 
but  as  to  the  right  to  maintain  any  suit  at 
all.  It  is  perhaps  improper  to  consider  the 
act  of  1889  (Code,  S  3825)  as  strictly  a  sur- 
vival statute;  for  it  does  not  create  or  pre- 
serve a  cause  of  action,  as  such,  though  it 
does  preserve  pending  suits.  It  is  not  so 
much  a  survival  statute  as  one  to  prevent 
the  abatement  of  cases  actually  in  court; 
for,  if  the  injured  party  dies  before  bring- 
ing suit,  bis  administrator  could  not  insti- 
tute an  action  for  the  pain,  suffering,  and 
diminished  capacity  to  labor,  as  was  ex- 
pressly held  in  Frazier  v.  Railroad  Co.,  101 
6a.  79,  28  S.  B.  662.  The  act  of  1889  is  hy 
no  means  so  broad  as  the  survival  statutes 
of  some  of  the  other  states,  which  do  pre- 
serve the  cause  of  action  for  an  injury, 
whether  a  suit  had  been  brought  thereon,  or 
not,  in  the  lifetime  of  the  -  injured  party. 
But,  even  if  we  treat  the  act  of  1889  as  be- 
ing a  survival  statute,  in  the  fullest  sense, 
and  then  undertake  to  discuss  the  right  to 
maintain  concurrent  suits,  we  would  be  no 
nearer  a  solution  of  the  difficulty,  so  far  as 
the  authorities  are  concerned;  for  it  will 
appear  the  courts  have  been  frequently* 
called  on  to  determine  what  effect  the  sur 
vival  act  has  upon  the  death  act,  and  vice 
versa,— whether  the  remedy  under  one  is  ex 
elusive,  or  whether  the  two  acts  confer  two 
remedies,  with  the  right  to  maintain  concur 
rent  actions.  The  cases  are  more  in  conflict 
than  those  which  pass  upon  the  effect  of  a 
release.— at  any  rate,  are  far  more  evenly 
balanced.  Some  of  them  hold  that  under  the 
survival  act  and  the  death  act  "two  separate 
and  distinct  causes  of  action  are  created, 
which  may  co-exist,  but  have  no  connection, 
and  that  these  two  actions  may  be  prose- 
cuted concurrently."  This  view  is  forcibly 
presented  in  Needham  v.  Railway  Co.,  38 
Vt.  294,— a  view  which  is  followed  and  elab- 
orated in  Davis  v.  Railway  Co.,  53  Ark.  117, 
13  S.  W.  801,  Brown  v.  Railroad  Co.  (Wis.) 
78  N.  W.  771,  and  Railroad  Co.  v.  Phillips. 
04  Miss.  693.  2  South.  537.  The  contrary 
view  is  quite  as  strongly  presented  in  Legg 
V.  Britton  (Vt.)  24  Atl.  1017  (overruling  the 
Needham  Case),  Lubrano  v.  Atlantic  Mills 
(R.  I.)  32  Atl.  205.  34  L.  R.  A.  797,  and  Rail- 
road  Co.  v.  O'Connor,  119  111.  586,  9  N.  B. 
263,  where  it  is  held  that  concurrent  suits 
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cannot  be  maintained,  as  "the  suryival  stat- 
ute was  only  Intended  to  apply  when  death 
resulted  from  some  other  cause  than  the  In- 
Jury,"  and  that,  in  case  death  results  from 
the  wrongful  act  before  the  Judgment,  the 
death  act,  and  not  the  surrlval  act,  must  be 
relied  on.  Fellers  v.  Fellers  (Neb.)  74  N.  W. 
1078,  col.  near  bottom.  The  Kansas  court 
(McCarthy  y.  Railroad  Co.,  18  Kan.  46;  Mar- 
tin V.  Railroad  Co..  49  Pac.  605)  and  the 
Michigan  court  (Sweetland's  Case,  75  N.  W. 
10G6)  are  divided,  so  that  we  may  fairly  say 
the  authorities  are  so  evenly  balanced  on 
this  point  as  to  settle  nothing,  if  it  were  nec- 
essary to  rule  as  to  the  right  to  maintain 
concurrent  suits. 

The  assignments  of  error  call  only  for  a 
ruling  as  to  the  effect  of  a  release,  and  upon 
that  point,  also,  there  Is  some  conflict,  which, 
however,  is  not  only  more  apparent  than 
real,  but  the  preponderance  is  so  great  as  to 
remove  all  doubt,— at  least,  so  far  as  It 
can  be  removed  in  any  case  by  weight  of 
authority.  The  Massachusetts  court  holds 
that  **the  husband  cannot,  by  a  settlement, 
bar  the  wife's  rights";  but  In  that  state  the 
statute  Is  highly  penal,~the  damages  being 
limited,  and  recoverable  by  Indictment,  the 
fine  being  for  the  use  of  the  family.  There- 
.fore  in  Com.  v.  Vermont  &  M.  R.  Co.,  108 
Mass.  7,  it  was  held  that  "conditions  on  a 
ticket  could  not  relieve  the  road  from  liabil- 
ity under  a  penal  statute  for  gross  negli- 
gence"; and  In  Com.  v.  Boston  &  L.  R.  Corp., 
134  Mass.  211,  for  the  same  reason,  it  was 
held  that  want  of  due  care  in  a  passenger 
would  no  more  be  a  defense  to  an  indict- 
ment for  damages  than  it  would  have  been 
In  a  prosecution  for  murder.  And  where  the 
suit  was  in  tort.  Instead  of  by  prosecution  by 
indictment  the  result  was  the  same,  for  "the 
fact  that  the  statute  Is  penal  must  be  borne 
In  mind.  ♦  ♦  ♦  The  remedy  by  indict- 
ment was  extended  to  an  action  of  tort  The 
amount  in  either  case  goes  to  the  widow 
and  children.  ♦  •  ♦  It  is.  In  substance, 
a  penalty  given  to  them,  Instead  of  the  es- 
tate, and,  as  such,  the  intestate  could  not 
release  the  defendant  from  liability  for  it" 
The  same  distinction  must  be  borne  in  mind 
in  considering  Donahue  v.  Drexler,  82  Ky. 
157,  where  the  court  held  that  a  release  by 
the  husband  did  not  bar  the  wife  of  her  ac- 
tion given  by  statute,  "where  the  husband 
was  killed  by  the  criminal  or  malicious  use 
of  firearms  or  other  deadly  weapons,"  and 
•*•  ♦  ♦  in  such  action  the  Jury  may  give 
vindictive  damages."  The  court  does  say 
that  it  "creates  a  new  cause  of  action,"  but 
it  emphasizes  the  fact  that  "this  is  a  highly 
penal  statute,  ♦  ♦  ♦  to  prevent  the  per- 
petration of  such  acts  by  awarding  vindict- 
ive damages."  It  cites  the  cases  of  Schllcht- 
llng  V.  Wintgen,  25  Hun,  627,  since  over- 
ruled, and  Whitford  v.  Railroad  Co.,  23  N. 
Y.  467.  If  the  fact  that  the  statute  Is  pe- 
nal is  not  the  underlying  reason  for  the  de- 
cision in  Donahue  v.  Drexler,  then  the  state 
of  the  authorities  In  Kentucky  Is  In  some 


confusion;  for  in  Railroad  Go.  r.  HcElwaln, 
34  S.  W.  236,  34  L.  B.  A.  788,  it  appeared 
that,  though  the  husband  had  a  common-law 
right  of  action  for  deprivation  of  his  wife's 
services,  the  statute  also  gave  a  remedy  for 
her  homicide;  the  damages  to  be  for  the  use 
of  the  husband.  The  husband  insisted  on 
both  remedies,  but  the  court  held  "there  was 
no  intention  to  multiply  actions,"  and  that 
the  husband's  action  was  defeated  by  a  Judg- 
ment in  favor  of  the  wife's  representative  for 
larger  damages  than  were  recoverable  nnder 
the  old  form  of  action.  In  Leggott  t.  Rail- 
way Co.,  1  Q.  B.  Dlv.  599,  an  administrator 
had  recovered  damages  for  the  homicide,  un- 
der Lord  Campbell's  act  Afterwards  the  ad- 
nlinistrator  brought  suit  for  damages  to  the 
estate  arishig  from  the  "breach  of  the  con- 
tract of  carriage";  claiming  that  he  was 
entitled  to  "recover  the  expense  of  the  de- 
cedent's sickness,  nursing,  medical  attend- 
ance, and  the  like."  The  court  held  that  the 
recovery  in  tort  did  not  bar  the  action  for 
the  breach  of  the  contract;  for,  as  stated  by 
Lord  Denman  in  Pulling  v.  Railroad  Co.,  9 
Q.  B.  Dlv.  110,  'there  was  a  distinction  be- 
tween actions  of  contract  and  actions  of 
tort"  Pym  v.  Railway  Co.,  2  Best  &  S. 
761;  Bradshaw  v.  Railway  Co.,  L.  R.  10  C. 
P.  180;  Barnett  v.  Lucas,  5  Ir.  C.  L.  140;  Id., 
6  Ir.  C.  L.  247;  and  the  Leggott  Case- 
have  sometimes  been  cited  to  show  that  they 
overrule  or  weaken  the  authority  of  the  Read 
Case,  cited  supra,  but  without  success.  In 
Littlewood  V,  Mayor,  etc.,  80  N.  Y.  24,  and 
in  Lubrano  v.  Atlantic  MllU  (R.  L)  32  Ati. 
205,  this  was  carefully  considered,  and  the 
Read  Case  shown  to  be  unshaken.  See,  also. 
Railroad  Co.  v.  Clarke,  152  U.  S.  237.  14 
Sup.  Ct  579,  38  L.  Ed.  422.  Even  Brown  y. 
Railroad  Co.,  which  follows  the  Needham. 
Arkansas,  and  Mississippi  cases,  treats  the 
Read  Case  as  authority,  and  concedes  that 
the  Leggott  and  Bradshaw  Cases  are  to  be 
distinguished,  therefrom,  and  are  not  in  con- 
flict with  it  The  statement  by  Long,  C.  J., 
In  Hurst  v.  RaUway  Co.  (Mich.)  48  N.  W.  46, 
that  "satisfaction  of  one  claim  would  be  no 
bar  to  the  other,"  is  said  by  him  in  Sweet- 
land  V.  Railroad  Co.  (Mich.)  75  N.  W.  1068. 
to  have  been  obiter. 

We  think  the  cases  above  cited  are  the 
very  strongest  which  can  be  found  In  favor 
of  the  position  taken  by  the  defendant  in 
error.  It  will  be  seen  that  they  are  based 
either  upon  penal  statutes,  or  upon  decisions 
which  have  been  overruled,  or  that  they  are 
discussing  the  effect  of  concurrent  remedies 
after  the  death  of  the  injured  party,  or  that 
the  decisions  themselves  have  been  weakened 
by  conflicting  decisions  in  the  same  Juris- 
dictions. To  begin  with,  the  English  courts 
have  held  that  Lord  Campbell's  act  created 
a  new  cause  of  action;  and  yet  in  the  Read 
Case,— the  first  decision  as  to  the  effect  of  a 
release,— it  was  pointedly  held  '*that  a  plea 
of  accord  and  satisfaction  with  the  deceased 
in  his  lifetime  was  a  good  bar  to  an  action 
by    his    legal    representatives."     The    New 
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York  court,  In  Whltford  v.  Railroad  CJo.,  23 
N.  Y.  465,  positively  and  unmistalLably  ruled 
that  "the  statute  created  a  new  cause  of  ac- 
tion*'; that  "it  was  not  a  mere  continuation 
of  the  right  of  action  which  had  been  in  the 
deceased.*'  This  was  reaffirmed  and  followed 
In  the  Littlewood  Case,  and  yet  it  was  ruled 
that  "this  new  cause  of  action  was  barred 
if  there  had  been  a  previous  judgment  for 
the  injury."  Judge  Rapallo  begins  the  deci- 
sion by  admitting  that  it  was  a  "new  cause 
of  action,"  but  says:  "This  is  not  the  point 
on  which  the  case  turns.  The  true  question 
is  whether  in  enacting  the  statute  the  legis- 
lature had  in  view  a  case  where  the  deceased, 
in  his  lifetime,  brought  his  action,  recovered 
damages  for  the  Injury,  which  subsequently 
resulted  in  his  death,  and  whether  it  was  in- 
tended to  superadd  to  the  liability  of  the 
wrongdoer,  who  paid  damages  for  the  in- 
jury, the  further  liability  in  case  the  party 
afterwards  died  from  such  injury."  In  an 
able  and  carefully  considered  opinion,  the 
court  held  that  the  payment  to  the  deceased 
barred  the  suit  in  favor  of  the  wife.  In 
Legg  V.  Britton  (Vt.)  24  Atl.  1016,  constru- 
ing a  statute  admittedly  like  our  own.  the 
court  said:  "It  Is  contended  that  the  statute 
gives  a  new  cause  of  action.  Strictly.  It  is 
a  new  right  of  recovery."  But  It  was  nev- 
ertheless held  that  where  the  injured  party 
sued,  and  pending  the  suit  died  fi'om  his  in- 
juries, and  the  administrator  continued  the 
suit  and  recovered  judgment,  that  was  a  bar 
to  an  action  for  the  benefit  of  the  widow. 
If  the  recovery  was  in  the  right  of  the  in- 
testate while  living,  such  "recovery.  In  legal 
effect,  would  antedate  his  death,  exhaust  his 
right  of  action,  and  nothing  would  remain 
to  survive  for  the  subsequent  action.  It 
would  exhaust  the  liability  of  the  wrong- 
doer, and  no  liability  would  remain,  to  be 
enforced  in  the  subsequent  suit."  In  Penn- 
sylvania, In  Fink  v.  Garman,  40  Pa.  St.  103, 
the  court  held  "that  the  section  created  a 
•new  cause  of  action,'  wholly  unknown  to  the 
common  law,  and  the  right  of  action  was 
not  given  to  the  person  suffering  the  injury, 
since  no  man  could  sue  for  his  own  death, 
but  to  his  widow  and  personal  representa- 
tives." Yet,  after  quoting  this  language,  in 
Hill  V.  Railroad  Co.  (Pa,  Sup.)  35  Ati.  ©97, 
it  was  held  that  "the  widow  did  not  have 
such  an  Independent  action  for  injuries  caus- 
ing her  husband's  death  that  he  could  not. 
In  his  lifetime,  release  or  compound  it."  The 
cause  of  action  is  the  same  in  both  cases, 
but  "a  new  remedy  is  given  the  widow, 
which  had  no  previous  existence.  If  he 
brings  an  action  and  obtains  judgment,  which 
is  paid,  it  must  be  conceded  that  this  is  the 
end  of  the  case.  The  defendant's  negli- 
gence has  been  tried  and  adjudged,  and, 
when  the  judgment  has  been  discharged  by 
payment,  it  has  been  satisfied  for  all  pur- 
poses. The  consequences  of  the  transgres- 
sion have  been  suffered,  and  the  penalty 
4>ald.  The  statute  preserves  the  right  of  re- 
covery, bat  does  not  give  another  and  ad- 


ditional remedy  to  other  parties  for  the  same 
Injury."  The  decision  cites  the  Read  Case, 
holds  that  a  release  by  the  injured  party 
was  a  bar  to  an  action  given  for  the  benefit 
of  the  widow,  and  concludes  by  saying, 
"The  person  injured  has  such  a  right  in  the 
cause  of  action  as  he  may  release  the  offend- 
ing party  from  all  damages."  In  the  Hecht 
Case  (Ind.  Sup.)  32  N.  E.  302,  it  was  "claimed 
that  the  statute  gave  a  new  right  of  action. 
This  is  true,  in  a  certain  sense.  Without  the 
statute  the  action  could  not  be  maintained. 
The  right  to  sue  is  purely  statutory,  and  in 
derogation  of  common  law,  and  must  be 
strictly  construed."  A  settlement  by  the 
husband  was  held  to  bar  a  suit  for  homicide. 
In  Fowlkes  v.  Railroad  Co.,  9  Helsk.  829, 
cited  in  the  Hecht  Case,  it  was  held  that  as 
the  Injured  party  had  recovered  a  judgment, 
or  made  a  settlement  or  release,  his  personal 
representatives  could  not  sue.  It  was  ruled 
in  Holton  v.  Daly,  106  111.  131:  "If  the  in- 
jured party  has  released  his  claim  for  dam- 
ages, his  personal  representatives  cannot  sue 
for  the  homicide."  In  Town  of  Walkerton  v. 
Erdman,  23  Can.  Sup.  Ct.  352,  and  in  Price 
V.  Railroad  Co.  (S.  C.)  12  S.  B.  414,  it  was 
held  that  releases  executed  by  the  Injured 
party  barred  a  subsequent  suit  for  the  ben- 
efit of  the  wife;  the  South  Carolina  court 
distinctly  declining  to  discuss  whether  the 
statute  gave  a  new  cause  of  action  or  con- 
tinued the  original  cause  of  action.  To  these 
jshould  be  added  the  Sweetland  Case  (Mich.) 
75  N.  W.  1066,  1078,  and  Brown  v.  Railroad 
Co.  (Wis.)  78  N.  W.  773.  The  Brown  Case 
most  distinctly  asserted  the  right  to  main- 
tain concurrent  suits,  because  there  were  two 
causes  of  action.  And  yet  It  recognized  that, 
though  concurrent  suits  might  be  maintained, 
they  could  not  be  if  the  party  injured,  dur- 
ing his  life,  had  satisfied  the  cause  of  ac- 
tion; for  •'the  extinguishment  of  the  primary 
cause  of  action  leaves  the  statute  with  no 
ofllce  to  perform,  and  only  In  the  absence  of 
such  extinguishment  are  there  two  causes  of 
action."  The  supreme  court  of  Michigan,  in 
the  Sweetland  Case,  was  divided  as  to  the 
right  to  maintain  concurrent  actions,  but 
there  was  no  disagreement  as  to  the  effect 
of  a  release.  There  were  three  counts  in  the 
declaration.  One  for  the  common-law  liability 
for  pain  and  suffering  endured  by  the  deceas- 
ed prior  to  death,  which,  it  was  claimed,  was 
not  Instantaneous,  and  the  right  of  action 
for  which,  it  was  claimed,  survived  by  vir- 
tue of  the  statute.  The  second  count  was 
for  damages  to  certain  personal  property,  and 
the  third  count  was  for  the  benefit  of  a  de- 
pendent brother  under  the  death  statute. 
There  was  a  verdict  in  favor  of  plaintiff  on 
each  count  One  of  the  judges  held  that,  as 
death  was  instantaneous,  there  could  be  no 
cause  of  action  for  pain  and  suffering  which 
could  survive.  Long,  C.  J.,  in  concurring, 
elaborately  dtscusses  the  question  as  to 
whether  survival  acts  and  death  acts  cre- 
ate two  causes  of  action,  or  only  one,  and 
reaches  the  conclusion  that  there  was  only 
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and  danger  to  life  and  property  from  the 
crossing  of  Its  road  by  defendant.  Defendant 
filed  an  answer  to  the  petition,  and  denied 
the  facts  set  up  therein  as  to  Henderson's 
crossing  being  dangerous  and  hazardous,  as 
alleged.  So  far  as  any  danger  is  concerned, 
it  Is  caused  by  plaintlfTs  trains  and.  traffic 
crossing  over  a  public  highway  which  existed 
85  or  40  years  prior  to  the  building  of  Its  rail- 
road. Defendant  claims  a  right  to  cross  the 
track  under  and  by  virtue  of  the  provisions 
of  its  charter,  granted  in  the  first  instance 
by  the  secretary  of  state  on  May  16,  1891,  in 
compliance  with  the  general  law  for  the  in- 
corporation of  railioads,  approved  September 
27,  1881,  and  subsequently  confirmed  by 
chapter  343,  Laws  Ga.  1890-01,  p.  160,  i^ 
proved  August  81, 1801.  It  denies  paragraph 
8  of  the  petition,  and  says  the  language  quot- 
ed In  that  paragraph  from  the  act  therein  re- 
ferred to  was  not  In  force  on  May  16,  1891, 
when  it  was  first  incorporated,  nor  on  Au- 
gust 81,  1891,  when  its  charter  was  confirm- 
ed by  the  general  assembly  of  Georgia.  It 
denied  that  its  crossing  plaintiff's  road  will 
have  the  effect  of  adding  to  the  dangerous 
condition  of  the  crossing;  alleges  it  will  only 
have  the  effect  of  diverting  the  travel  on 
said  highway  from  private  vehicles  and  per- 
sons traveling  on  foot  and  horseback  to  and 
upon  its  cars,  and,  as  a  matter  of  fact,  the 
result  will  be  to  largely  minimize  the  chances 
for  accidents;  and  that  the  building  of  its 
street  railway  on  said  public  road  will  not 
create  any  additional  burden  upon  said  rail- 
way, and  none  upon  said  public  road.  It  has 
a  legal  right  to  cross  plaintiff's  tracks  with 
its  street  railway  at  grade  level  along  and 
upon  said  McDonough  road  at  Henderson's 
crossing.  Defendant  prays  that  plaintiff  be 
enjoined  and  restrained  from  interfering  with 
it  In  the  construction  of  its  railway  on  said 
public  road  at  Henderson's  crossing,  and  that 
the  temporary  restraining  order  granted 
against  the  defendant  be  dissolved.  The  an- 
swer, as  amended,  also  denies  the  material 
charges  in  the  amended  petition  of  the  plain- 
tiff. A  like  petition  was  filed  by  the  South- 
em  Railway  Company  against  the  Atlanta 
Rapid-Transit  Company  to  enjoin  it  from 
crossing  its  road  on  a  street  In  the  city  of 
Atlanta.  It  appears  that  this  road  procured 
a  franchise  from  the  city  of  Atlanta  to  con- 
struct and  operate  its  line  along  Decatur 
street  and  across  the  tracks  of  plaintiff  to 
the  city  limits.  Both  these  street  railways 
procured  like  franchises  from  proper  authori- 
ties to  operate  their  railroads  in  Atlanta,  and 
beyond  the  limits  of  the  city  of  Atianta  to  the 
city  of  Decatur.  It  waa  conceded  that  the 
issues  In  these  two  cases  were  practically  the 
same;  the  only  difference  being  that  the  At- 
lanta Rapid-Transit  Company  also  had  in  its 
charter  the  power  to  use  steam,  but  the  city 
conferred  upon  It  only  the  power  to  use  elec- 
tricity, and  it  did  not  propose  to  use  any  oth- 
er motive  power  in  the  operation  of  its  road. 
After  hearing  the  evidence  for  plaintiff  and 
defendants,  the  court  denied  the  injunction 


prayed  for  in  each  case,  and  dissolved  tiie 
former  restraining  orders  granted.  To  these 
Judgments  plaintiff  In  error  excepts.  The 
grounds  of  error  alleged  are  as  follows:  d) 
Under  the  constitution  and  laws  of  Georgia 
private  property  cannot  be  taken  or  damaged 
imless  Just  compensation  has  been  first  paid; 
and  the  right  of  petitioner  to  cross  Hender- 
son's crossing  was  a  valuable  property  right 
subsisting  in  it  and  was  embraced  within  the 
term  '^property"  as  used  in  the  constitution; 
and  the  construction  of  the  street-railroad 
tracks  across  the  tracks  of  petitioner  was  a 
taking  and  damaging  of  petitioner's  said  prop- 
erty right  (2)  Although  it  was  thus  prepar- 
ing and  threatening  to  take  and  damage  pe- 
titioner's property,  it  had  neither  paid  nor 
offered  to  pay,  nor  had  it  taken  any  steps  to 
ascertain,  the  damages  that  petitioner  would 
suffer  by  such  crossing  of  its  trades.  <3) 
The  acts  of  the  defendant  of  building  its 
tracks  across  the  tracks  of  petitioner  without 
first  paying  Just  compensation  for  damages 
Infiicted  was  an  unlawful  trespass  upon  peti- 
tioner's rights,  and  without  authority  of  law. 
(4)  For  the  acts  complained  of  petitioner  was 
remediless  at  law,  and  could  receive  adequate 
relief  only  in  a  court  of  equity.  (5)  The  evi- 
dence and  pleadings  show  that  the  defend- 
ant, the  Atlanta  Railway  &  Power  Company, 
had  been  Incorporated  by  act  of  the  secretary 
of  state,  and  under  the  law  of  G^eorgia  only 
those  railroad  companies  which  were  char- 
tered by  the  legislature  have  the  right  to 
cross  the  tracks  of  another  railroad  company 
at  grade.  The  same  questtons  wer^  raised  in 
the  case  against  the  transit  company,  except 
the  one  last  mentioned;  and  as  to  this  com- 
pany the  point  as  to  its  charter  power  to  use 
steam  was  Insisted  upon. 

1.  One  point  made  by  the  petition  in  this 
case  against  the  Atlanta  Railway  &  Power 
Company  Is  that  this  company,  in  the  light 
of  the  history  of  Its  charter,  has  never  been 
Incorporated  by  the  legislature  of  this  state 
but  was  Incorporated  by  certificate  from  the 
secretary  of  state,  and  that,  therefore,  under 
Civ.  Code,  §  2219,  as  the  privilege  of  one 
railroad  company  crossing  another  is  only 
given  to  such  companies  as  are  chartered  by 
the  legislature  of  this  state,  this  defendant 
company  has  no  right  at  all  to  cross  plain- 
tiff's road.  W&  do  not  think,  however,  that 
a  street  railroad  constructed  on  a  public 
highway,  with  consent  of  the  proper  au- 
thorities having  Jurisdiction  over  such  high- 
ways, needs  any  benefit  from  the  provisions 
of  section  2219.  Being  a  public  highway,  it 
has,  independently  of  that  section,  a  right 
to  cross  the  tracks  of  a  railroad  crossing  the 
public  road,  Just  as  any  other  vehicle  or 
mode  of  transportation  on  such  public  road 
might  cross  the  same,  provided  it  duly  ob- 
tains a  license  from  the  proper  authority  in 
charge  of  the  street  or  road  it  proposes  to 
use.  But,  even  if  the  provisions  of  section 
2219  are  applicable  to  the  crossing  by  a 
street  railway  of  any  other  railroad,  we  ar« 
quite  confident  that  the  phrase,  'heretofore 
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or  hereafter  ehartered  by  the  legislature  of 
this  state,"  embraces  a  street-railroad  com- 
pany whose  charter,  though  granted  by  the 
secretary  of  state,  has  been  confirmed  or 
made  valid  by  an  act  of  the  general  assem- 
oly.  While  this  defendant  company  orig- 
inally obtained  its  charter  from  the  secre- 
tary of  state,  the  same  has  since  been  con- 
firmed by  an  act  of  the  legislature  of  August 
31.  1891  (Acts  1390-91,  p.  169).  It  Is  there- 
in declared:  "That  all  charters  heretofore 
granted  by  the  secretary  of  state  to  street 
and  suburban  railroad  companies  are  here- 
by confirmed  and  declared  to  bare  bad  full 
effect  from  their  dates."  See  Almand  t. 
Railway  Co.,  108  Ga.  423,  34  S.  B.  6  et  seq., 
where  the  charter  powers  of  this  defendant 
company  were  thoroughly  discussed  by  this 
court,  and  where  the  act  of  August  31, 
1891,  above  cited,  was  recognized  by  the 
court  as  confirming  by  direct  act  of  the 
legislature  all  charters  theretofore  granted 
by  the  secretary  of  state. 

2.  The  main  contention  in  behalf  of  plain- 
tiff in  error  in  these  cases  is  that  the  de- 
fendants have  no  right  to  cross  its  track 
even  on  these  public  highways  without  first 
making  compensation  for  the  damages 
which  would  result  therefrom.  It  is  obliged 
to  be  conceded  that  no  such  damages  can  be 
claimed  unless  the  acts  of  the  defendants 
complained  of  would  amount  to  an  invasion 
of  some  property  right  of  the  plaintiff  re- 
sulting In  its  iQjury  and  damage.  It  ap- 
pears from  the  record  that  many  years  be- 
fore plaintiff's  line  of  railway  was  con- 
structed over  the  highways  in  question  they 
had  been  in  nse  for  travel  by  the  public. 
The  only  right  the  railway  company  ac- 
quired was  necessarily  simply  an  easement 
to  cross  these  highways  with  its  lines  of 
railway,  and  to  transport  across  the  same 
its  freight  and  passengers.  It  acquired  no 
fee-simple  title  whatever  to  any  portion  of 
the  road,  l^ut  necessarily  received  its  ease- 
ment subject  to  the  right  of  the  public  to 
continue  to  freely  use  the  highway  for 
traveL  This,  of  course,  does  not  imply  that 
the  government  authorities  having  control 
of  these  highways  cannot,  as  the  public  ex- 
igencies and  convenience  may  requlre,^for 
instance,  by  an  increase  of  population  in 
cities  or  town8,->add  to  the  facilities  for 
travel  over  such  roads.  These  authorities 
would  have  as  must  right  to  grant  licenses 
and  privileges  to  others  to  use  vehicles  and 
conveyances  propelled  by  different  kinds  of 
power  for  the  purpose  of  accomipodating 
the  public,  and  for  the  public  benefit,  as 
the  plaintiff  company  would  have  to  increase 
the  number  of  cars  and  engines  on  its  line 
of  railway,  and  the  frequency  of  trips  across 
these  highways,  whenever  this  would  be 
demanded  by  the  increase  in  its  business. 
If,  for  Instance,  in  this  case,  it  should  hap- 
pen that  the  present  business  of  the  plain- 
tiff company  requires  twice  as  many  cars 
and  engines  now  as  it  did  soon  after  its 
first  construction,  can  it  be  pretended  that 


either  the  county  or  the  municipal  author- 
ities would  have  a  right  to  exact  of  it  any 
pay  for  such  further  privileges  before  they 
could  be  exercised?  Now,  if  these  electric 
car  companies  impose  no  new  burden  or 
servitude  upon  the  public  streets  or  high- 
ways by  constructing  and  operating  thereon 
street  railways  for  the  transportation  of 
passengers,  the  cars  of  which  are  propelled 
by  electric  power,  it  will  necessarily  follow 
that  passing  over  a  railway  track  crossing 
a  public  highway  does  not  make  them  li- 
able for  any  damages.  As  to  whether  or 
not  a  company  engaged  in  the  operation 
of  electric  cars  upon  the  streets  of  a  city 
or  the  public  roads  of  a  country  would 
thereby  Impose  a  new  servitude  upon  such 
roads,  and  would,  therefore,  be  liable  to 
damages  which  others  might  sustain  in  con- 
sequence thereof,  seems  to  be  an  open  ques- 
tion in  this  court  In  the  case  of  Floyd 
Ck>.  V.  Rome  St  K.  Co.,  77  Ga.  614.  3  S.  B. 
3,  It  was  decided  that  a  railroad  operated 
by  horses  on  a  public  highway  is  not  an 
appropriation  of  that  highway  to  a  different 
use.  It  will  be  seen  from  the  facts  in  that 
case  that  the  county  of  Floyd  had  con- 
structed a  bridge  which  spans  a  river  at  the 
foot  of  Howard  street  in  Rome,  Ga.,  and 
placed  it  under  the  control  and  management 
of  the  authorities  of  the  city  of  Rome. 
The  Rome  Street-Railroad  Company  was 
empowered  by  its  charter  to  lay  out  con- 
struct equip,  use,  and  employ  street  rail- 
roads in  the  city  of  Rome  and  Floyd  county, 
and  was  given  power  to  cross  the  bridge 
in  question.  That  bridge  was  afterwards 
washed  away.  The  county  constructed  a 
new  one,  and  then  sought  to  enjoin  the 
street-railroad  company  from  running  its 
track  over  the  bridge  without  paying  com- 
pensation therefor.  The  Injunction  applied 
for  was  refused,  which  was  affirmed  by  this 
court.  On  page  618,  77  Ga.,  and  page  4,  3 
S.  B.,  Hall,  J.,  delivering  the  opinion,  said: 
"The  laying  of  railroad  tracks  in  a  public 
highway  or  street  does  not  subject  it  to  a 
new  use  or  servitude.  Its  use  is  not  con- 
fined to  the  precise  mode  or  kind  of  use 
which  was  in  view  at  the  time  of  the  tak- 
ing, but  may  extend  to  other  modes  which 
were  then  unpracticed  and  unknown.*'  It 
was  further  announced:  "A  railroad  op- 
erated by  horses  on  a  public  highway  is  not 
an  apxHTopriation  of  that  highway  to  a  dif- 
ferent use;"  and  it  was  recognized  that  In 
some  states  the  decisions  go  so  far  as  to 
hold  that  the  appropriation  of  a  highway  to 
the  use  of  a  railroad  propelled  by  steam 
would  not  change  the  use  to  which  It  was 
originally  dedicated,  while  in  others  the 
contrary  was  held  as  to  steam  railroads. 
It  is  true  this  decision  had  reference  to 
street  railroads  operated  only  by  horse  pow- 
er; but  we  cannot  conceive  how,  if  the 
cars  are  operated  by  electric  power,  they 
can  produce  any  more  burden  or  servitude 
than  those  operated  by  horse  power.  The 
latter  certainly,  with  the  horse  and  car  eom 
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Jury,  when  the  recollection  of  the  witnesses 
is  fresh,  when  they  are  all  accessible,  and 
when  the  circumstances  of  the  injury  can  be 
most  certainly  and  truthfully  portrayed. 
But,  as  in  this  case,  five  years  after  the  in- 
jury, upon  proof,  that  can  oftentimes  be  only 
too  easily  secured,  that  the  old  injury  has 
been  the  cause  of  the  recent  death,  the  de- 
fendant is  again  called  into  court  What  is 
it  to  do?  How  is  it  to  perpetuate  its  evi- 
dence? How  is  it  to  loiow  whether  the  suit 
is  ever  to  be  brought  or  not?  How  is  it  to 
know  whether  it  is  liable  or  not?  It  has 
been  acquitted  of  liability  to  the  husband, 
but  years  after  it  is  sought  to  mskke  It  liable 
to  the  wife.  In  many  cases  it  would  be  per- 
fectly easy  for  the  wife  to  malte  out  a  prima 
facie  case.— rely,  say  upon  the  presumptions 
against  railroads,— and  recover  against  the 
defendant,  who  was  not  at  fault,  who  iias 
been  adjudged  not  to  be  in  fault,  but  whose 
witnesses  may  have  died  or  moved  away,  or 
otherwise  become  inaccessible.  These  are 
not  improbable  results.  They  are  certain  to 
follow  if  the  contention  of  the  defendants 
in  error  is  sound.  There  is  a  reasonable  bar 
provided  by  law  for  small  claims,— for  notes, 
for  accounts,  which  require  little  or  no  evi- 
dence, or  only  written  evidence;  but  the  con- 
tention of  defendant  in  error,  if  correct,  will 
open  the  door  of  the  court,  years  after  an 
injury  has  happened,  to  determine  questions 
of  the  most  intricate  character,  requiring  the 
nicest  proof  of  exactly  where  the  dead  man 
was,  what  he  was  doing,  what  he  was  em- 
ployed to  do,  who  hurt  him,  the  exact  man- 
ner of  the  injury,  and  all  of  that  elaborate 
and  complicated  balancing  of  conflicting  evi- 
dence which  is  an  almost  invariable  accom- 
paniment of  a  suit  for  personal  injuries. 
We  cannot  characterize  it  better  than  by 
using  the  language  of  Judge  Bleckley  in 
Telegraph  Co,  v.  Nunnally,  86  Ga.  505,  12  S. 
B.  578,  in  discussing  a  statute  allowing  a  pen- 
alty of  $100  against  a  telegraph  company. 
The  force  of  what  he  there  said  is  to  be 
multiplied,  because,  while  he  was  consider- 
ing a  statute  which  allowed  $100,  we  are 
considering  cases  in  which  the  damages  will 
not  be  hundreds,  but  thousands.  **To  leave 
the  company  exposed  to  suits  for  the  almost 
innumerable  transactions  of  this  kind  for 
twenty  years  would  be  simply  absurd."  See, 
also.  Railroad  Co.  v.  Clarke,  152  U.  S.  237.  14 
Sup.  Ct  579,  38  L.  Ed.  422.  It  is  true  that, 
even  now,  under  the  ruling  In  the  Bass  Case, 
these  results  may  follow.  But  such  cases 
will  be  exceedingly  rare.  Where  the  hus- 
band is  fatally  injured,  and  the  defendant  is 
liable,  there  will  generally  be  prompt  settle- 
ment or  a  suit.  The  defendant  will  be  put 
on  notice,  and  can  prepare  for  his  defense. 
The  serious  consequences  to  which  we  have 
referred  would  result  from  a  ruling  that 
where  the  husband  fails  to  recover  a  verdict, 
or  where  he  makes  a  settlement  or  obtains  a 
verdict,  years  after,  when  he  dies,  the  widow 
may  sue.  In  spite  of  the  previous  trials  and 
accord  and  satisfaction,  when  the  witnesses 


of  the  defendant,  who  are  constantly  chan- 
ging, have  become  scattered  and  are  Inac- 
cessible. The  settlement  also  operates  as  a 
bar  upon  considerations  of  public  policy,  in- 
terposing a  statute  of  repose;  for.  If  the 
settlement  is  not  a  bar,  there  is  practically 
no  statute  of  limitations,  and  oftentimes  no 
person  with  whom  the  defendant  can  settle, 
and,  even  after  a  settlement,  marriage,  birth 
of  after-bom  children,  death  of  the  wife,  mi- 
nority of  the  children,  and  the  possibility 
that  the  children  themselves  may  die  during 
the  lifetime  of  the  injured  party,  all  make 
the  defendant  liable  to  an  uncertain  extent, 
as  of  an  uncertain  date,  to  unknown  and  un- 
knowable persons. 

In  the  nature  of  things,  one  who  claims  as 
a  wife  is  bound  by  the  husband's  conduct. 
His  freedom  froip  fault  inures  to  her  bene- 
fit but  his  negligence  is  imputed  to  her, 
when,  as  a  quasi  substituted  plaintiff,  she 
asks  the  court  to  investigate  the  circum- 
stances of  his  killing.  If  his  negligence  in 
the  act  is  imputed  to  her,  should  not  also. 
his  conduct  after  the  injury  be  imputed  to 
her?  In  spite  of  all  the  recent  statutes,  "the 
husband  is  still  the  head  of  the  family,** 
his  life  is  his  own,  and  whatever  right  In 
that  life  the  law  gives  to  the  wife  must  be 
subject  to  the  superior  right  of  the  hus- 
band. While  the  law  gives  her  the  full 
value  of  that  life,  she  takes  it  as  he  left  it. 
If  it  was  a  valuable  life,  in  a  pecuniary 
sense,— if  his  health,  his  strength,  his  habits, 
were  such  as  to  give  it  a  great  earning  ca- 
pacity,—then  great  is  her  recovery.  But  If, 
on  the  contrary,  he  had  so  lived  as  to  lessen 
these  elements  of  pecuniary  value,— if  by 
idleness  and  vice  and  dissipation  he  had 
shorn  himself  of  his  strength.— the  wife*s 
right  therein  must  be  taken  burdened  by 
what  he  has  done  in  his  lifetime.  While  he 
lives,  his  life  and  his  person  belong  to  him- 
self, and  he  must  use  that  life  and  body  for 
the  support  of  his  family.  He  must  be  left 
free,  when  Injured,  to  settle  for  the  wrongs 
which  were  to  him.  and  to  him  alone;  he 
must  be  at  liberty  to  adjust  that  wrong  with- 
out the  amount  of  his  settlement  being  di- 
minished by  the  possibility  or  probability 
that  the  person  dealing  with  him  will  have 
to  pay  a  second  time  for  the  same  act  The 
family  stand  to  him  in  the  relation  of  hers, 
and.  like  all  heirs,  have  no  rights  which  can 
interfere  with  those  of  the  living.  They 
take  what  he  leaves.  They  take  under  him 
and  subject  to  him,  and  not  adversely  to 
him.  Under  this  statute  the  cause  of  action 
primarily  grows  out  of  the  relation  between 
the  husband  and  the  wrongdoer,  and  hia 
rights  against  the  wrongdoer.  The  full 
value  of  action  is  in  him.  Only  secondarily 
is  it  in  the  wife,  and  it  comes  to  her,  if  it 
comes  at  all,  burdened  and  incumbered  by 
his  conduct  his  settlement,  and  whatever 
else  he  did  in  his  lifetime  in  reference  there- 
to. It  is  true,  she  may  recover  the  full 
value  of  his  life,  but  that  value  depends  oa 
what  he  was  and  what  he  did  in  his  life- 
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time;  and  If,  before  his  death,  he  has  set- 
tled with  the  defendant,  he  has  by  his  own 
act  transmuted  the  valile  of  a  cause  of  ac- 
tion Into  dollars  and  cents,  and  deprived  his 
family  of  any  further  value  growing  out  of 
the  negligence  complained  of.  Let  us  take 
an  Instance.  A  husband  loses  a  limb  under 
circumstances  which  entitle  him  to  recover. 
He  brings  suit.  On  the  trial  the  judge 
charges  tho  jury  that  they  may  allow  the 
plaintiff  compensation  for  his  pain  and  suf- 
fering, for  the  mortification  of  living  as  a 
maimed  man,  for  all  damages  arising  from 
the  impairment  of  his  health  and  from  the 
shock  to  his  nervous  system;  in  addition, 
they  will,  from  the  tables,  determine  what 
was  his  expectancy  of  life  at  the  time  of  the 
injury,  and  how  much  his  earning  capacity 
had  been  diminished.  They  will  multiply 
the  amount  of  this  diminished  capacity  by 
the  number  of  years  he  would  have  lived 
according  to  the  table,  reduce  that  to  its 
present  value,  and  that  sum,  plus  what  they 
allow  for  pain,  suffering,  etc.,  would  be  the 
amount  of  their  verdict.  Now,  in  the  lan- 
guage of  Judge  McCay  in  Railroad  Co.  v. 
Johnson,  38  G a.  409,  "it  is  impossible  to  es- 
timate the  value  of  a  life."  Still,  the  law 
la  obliged  to  measure  pain  and  suffering  and 
life  in  dollars  and  cents,  and  according  to 
rules  which  are  not  Intended  to  bankrupt 
the  defendant.  In  all  cases  of  this  class  the 
plaintiff  himself  consents  that  the  Injury 
shall  be  valued  In  money.  When  he  gets  a 
verdict  the  law  has  done  all  it  can  to  make 
him  whole.  The  limb  and  the  health  have 
been  valued  In  the  only  way  possible  to  the 
law.  Theoretically,  after  he  gets  a  verdict 
he  has  got  them  back,  valued  upon  the  the- 
ory that  he  would  have  lived  out  the  full 
term  of  his  life.  The  jury  does  not  give  him 
the  value  of  his  hand  for  one  day.  but  for 
twenty  years.  The  jury  treats  him  as 
though,  by  a  legal  certainty,  he  would  live 
out  his  allotted  span,  and  thus  restores  him 
to  himself  and  family  sound  and  well.  Ex- 
actly the  same  results  flow  from  a  settle- 
ment, because  our  Code  (section  3935)  so  en- 
courages adjustments  that  it  "will  not  force 
parties  to  litigate  in  order  to  have  done  what 
they  ought,  and  are  willing,  voluntarily  to 
do."  The  settlement  or  the  verdict  has 
atoned  for  the  wrong  of  the  defendant 
After  that  he  may  claim  that  whatever  in- 
jury was  done  has  been  cured,  and  that  he 
is  no  longer  liable  to  the  injured  person  or 
those  who  claim  under  him. 

The  substantial  grounds  on  which  the 
courts  must  hold  that  the  husband's  settle- 
ment bars  the  wife  are  based  upon  the  fact 
that  the  wife's  right  In  the  life  of  the  hus- 
band is  subordinate  to  what  he  himself  has 
done  with  his  life;  that,  as  his  negligence  is 
imputable  to  her,  so  his  ratification  and  con- 
donation of  the  wrong  done  him  estop  her; 
that  his  acceptance  of  payment  ratifies  the 
act  and  admits  that  he  has  been  made  whole 
of  his  injury;  that  thereafter  the  defendant 
can  say  he  has  not  harmed  the  husband,  but 


that  payment  like  pardon,  relates  back  to 
the  original  act  and  makes  It  an  though  it 
had  not  been.  The  settlement  operates  aa  a 
bar,  upon  considerations  of  a  public  policy 
encouraging  compromises,  which  would  be 
rendered  difficult,  if  not  Impossible,  under 
the  view  contended  for  by  defendants  in  er- 
ror. The  contention  of  the  defendants  In  er- 
ror means  that.  If  a  settlement  takes  place, 
the  defendant  may  be  called  upon  to  pay  a 
second  time  in  case  of  death.  It  means 
double  damages.  It  means  that  the  stat- 
ute is  to  be  treated  as  penal,  and  not  com- 
pensatory. It  means  that  we  are  to  lay  at 
the  door  of  our  statute  the  reproach  which 
was  so  often  and  so  justly  uttered  against 
the  statutes  of  some  of  the  other  states,  as 
to  which  it  was  said  that  It  was  actually 
"cheaper  to  kill  than  to  hurt"  With  us, 
hereafter.  It  would  mean  the  same  thing, 
because  for  the  death  of  the  husband  there 
would  only  be  one  recovery.  For  his  in- 
jury and  subsequent  death,  there  could  be 
two  recoveries.  We  have  seen  that  statutes 
identical  with  ours  in  substance,  having  the 
same  object  In  view,  and  intended  to  give 
the  same  rights,  have  all,  or  very  nearly  all, 
been  construed  to  mean  that  where  the  hus- 
band was  Injured,  and  subsequently  settled 
for  the  injury,  and  thereafter  died  from  the 
effect  of  the  injury,  there  could  be  no  recov- 
ery by  his  wife  for  his  death.  She  stands  in 
his  shoes.  She  recovers  if  he  could  have 
recovered.  She  fails  if  for  any  reason  he 
would  have  failed.  If  he  consented  to  the 
injury,  she  cannot  recover.  If  he  ratifies  the 
Injury  by  accepting  compensation,  she  can- 
not recover.  If  by  ordinary  care  he  could 
have  avoided  the  injury,  she  cannot  recover. 
If  he  obtains  judgment  against  the  defendant 
she  cannot  recover.  What  would  have  es- 
topped him  estops  her.  Not  only  would  it 
be  a  hardship  to  require  a  defendant  to  pay 
double  damages,  but  there  are  questions  of 
public  policy  which  cry  out  against  such  a 
constructlon,—a  public  policy  so  pronounced 
that  it  would  require  every  reasonable  doubt 
to  be  resolved  In  Its  favor.  If  the  defend- 
ant is  to  pay  the  injured  man  full  damages, 
and  subsequently  is  to  pay  the  full  value  of 
his  life,  It  becomes  manifest  that  settlements 
are  impossible.  It  would  operate  to  deprive 
the  injured  party  "of  the  power  of  settling 
his  claim  or  realizing  anything  from  it  In  his 
lifetime.  It  would  naturally,  if  not  inevi- 
tably, prevent  settlements  and  procrastinate 
litigation  until  it  could  be  determined  wheth- 
er death  would  ensue  from  the  Injury. 
There  could  be  little  Inducement  to  settle 
without  suit,  because  whatever  might  be 
paid  to  the  Injured  party  would  neither  bar 
nor  diminish  the  claim  of  his  widow  or 
children  should  death  ensue.  The  statute 
should  not  be  strained  to  bring  about  such 
a  result,  nor  should  it  be  reached  unless  re- 
quired by  Ihe  plain  language  of  the  enact- 
ment" Llttlewood  y.  Mayor,  etc.,  89  N.  Y. 
24,  42  Am.  Rep.  276,  277.  Under  such  a  con- 
struction the  law,  by  Its  own  act  would  en- 
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courage  litigation,  in  spite  of  the  maxim  that 
'it  is  to  the  interest  of  the  commonwealth 
that  there  should  be  an  end  of  litigation.** 
It  would  make  it  impossible  to  obey  the  in- 
junction, "Agree  with  thine  adversary  quick- 
ly whilst  thou  art  in  the  way  with  him;** 
for  the  defendant  can  properly  ask,  "Who  is 
mine  adversary?**  He  might  be  willing  to 
settle,  he  may  have  agreed  on  terms,  and  yet 
he  would  be  compelled  to  say  to  a  husband 
and  father:  "It  is  impossible  to  say  wheth- 
er you  will  die  as  a  result  of  these  injuries 
or  not  or  whether  when  you  die  your  wife 
and  your  children  will  then  be  living  or  not, 
or  whether  you  will  be  wifeless  and  child- 
less. She  may  cohsont  to  the  settlement, 
but  she  may  also  die,  and  you  may  marry 
again.  Or  the  wife  may  die  and  leave  you 
children.  It  is  Impossible  to  settle  with 
them,  because  they  are  minors,  and,  even  if 
that  were  legally  possible,  there  may  be 
after-l)orn  children;  and  all  of  these  uncer- 
tainties must  be  considered  In  our  negotia- 
tions.*' Surely  the  law  does  not  intend  that 
any  case  shall  be  so  inchoate  that  the  per- 
son liable  does  not  know  to  whom  he  may 
be  ultimately  liable,  and  cnnnot  adjust  and 
settle,  even  when  he  admits  liability  and  is 
willing  to  pay.  Judgment  reversed.  All  the 
Justices  concurring,  except  COBB  and  LEW- 
IS, J  J.,  who  dissent 

COBB,  J.  (dissenting).  Mrs.  M.  B.  Cas- 
sin  brought  suit  against  the  Southern  Bell 
Telephone  &  Telegraph  Company,  alleging 
in  her  petition  that  she  was  the  widow  of 
George  S.  Cassin,  who  departed  this  life  on 
the  10th  day  of  December,  1897;  that  on  the 
16th  day  of  May,  1892,  while  her  husband 
was  walking  along  the  sidewalks  of  one  of 
the  streets  of  the  city  of  Atlanta,  the  serv- 
ants and  employes  of  the  defendant,  who 
were  engaged  in  placing  a  cable  wire  weigh- 
ing about  500  pounds  upon  poles  which  were 
above  the  sidewalk  upon  which  her  husband 
was  walking,  negligently  allowed  such  cable 
wire  to  fall  to  the  street  and  strike  her  hus- 
band upon  his  head;  that  he  was  knocked 
Insensible,  and  remained  in  that  condition  for 
some  time;  that  the  blow  produced  concus- 
sion of  the  brain  and  spinal  cord,  producing 
at  the  time  partial  paralysis,  greatly  impair- 
ing his  power  of  locomotion;  that  the  inju- 
ries thus  inflicted  impaired  his  mind;  and 
that  from  them  his  death  resulted.  It  was 
further  alleged  that  from  the  sidewalk  to  the 
point  on  the  post  at  which  the  cable  wire 
was  being  fastened  was  a  distance  of  30 
feet,  and  that  the  employes  of  the  defendant 
negligently  failed  to  hold  the  same  securely 
and  firmly,  or  to  take  any  measures  to  keep 
the  same  from  falling,  having  failed  to  fasten 
or  hook  the  same  in  any  manner  whatever 
while  handling  and  placing  it  in  position  on 
the  poles,  and  negligently  allowing  it  to  slip 
from  its  fastening  and  from  their  grasp.  The 
defendant  filed  an  answer  denying  the  allega- 
tions of  negligence,  and  that  the  death  of  the 
husband  of  plaintiff  was  caused  by  the  injuries 


received,  and  also  filed  a  special  plea,  whieb 
was  stricken  by  the  court,  and  which  will 
be  hereinafter  referred  to.  The  case  came 
on  for  trial,  and  resulted  in  a  verdict  agaJuBt 
the  defendant  for  the  sum  of  $3,500.  Al- 
though it  does  not  distinctly  so  appear.  It  is 
to  be  inferred  from  the  record  that  Mrs.  Caa- 
sln  died  pending  the  action,  and  that  the 
children  of  the  deceased  were  made  parties 
plaintiff,  as  the  motion  for  a  new  trial  which 
appears  in  the  record  states  the  parties  plain- 
tiff as  "Georgia  A.  Cassin  et  at,  by  next 
friend.**  This  motion  for  a  new  trial  was 
overruled,  and  to  this  Judgment  the  defend- 
ant excepted. 

1.  The  defendant  filed  a  special  plea  In 
which  it  was  set  up  that  the  deceased,  prior 
to  his  death,  brought  suit  against  the  de- 
fendant for  the  injuries  alleged  in  the  dec- 
laration, and  on  the  19th  of  January,  1893, 
the  defendant  settled  his  claim,  paying  him 
in  full  settlement  the  sum  of  $2,500,  and  tak- 
ing from  him  a  release,  in  which  it  was  recit- 
ed that  the  sum  above  named  was  received  In 
full  settlement  of  the  suit  against  the  com- 
pany then  pending  In  the  city  court  of  At- 
lanta, and  also  in  full  settlement  of  any  and 
all  claims  for  damages  on  his  part  arising 
out  of  the  injuries  received  by  him  on  or 
about  May  16,  1892.  These  facts  were  plead- 
ed as  an  accord  and  satisfaction  of  all  claims 
growing  out  of  the  right  of  action  now  in- 
stituted by  the  plaintiffs,  and  in  bar  of  the 
suit  now  prosecuted  by  them.  Upon  demur- 
rer the  court  struck  the  plea,  and  this  Is 
one  of  the  errors  assigned.  This  assignment 
of  error  presents  for  decision  the  question 
whether  a  person  who  has  been  injured  by 
the  wrongful  act  of  another,  from  which 
death  does  not  instantaneously  ensue,  can, 
by  a  contract  entered  into  by  him  with  the 
wrongdoer,  defeat  the  right  of  his  widow  or 
children,  as  the  case  may  be,  to  bring  an  ac- 
tion for  damages  growing  out  of  the  homi- 
cide, if  death  should  finally  result  from  the 
wrongful  act  of  which  he  has  been  the  vic- 
tim. Impressed  with  the  importance  of  this 
question,  and  realizing  the  serious  oonse-' 
quences  which  will  result  from  a  decision  ei- 
ther way,  I  have  endeavored  to  make  a  thor- 
ough investigation  into  the  history  of  the 
law  under  which  the  present  action  was 
brought,  as  well  as  into  the  decisions  of  the 
courts  of  this  country  and  of  England  on 
statutes  of  a  similar  nature. 

In  1845  Lord  Campbell  Introduced  into  the 
house  of  lords  what  he  termed  a  bill  "for 
giving  compensation  to  the  families  of  per- 
sons killed  by  negligence.**  The  bill  passed 
the  house  of  lords,  but  was  lost  in  the  house 
of  commons.  See  10  Camp.  Lives  Ld.  Ch. 
p.  149.  In  1846,  however,  the  bill  did  pass 
both  houses  of  parliament,  and  was  passed 
for  the  purpose,  says  the  author  in  his  auto- 
biography, of  * 'giving  a  compensation  by  ac- 
tion to  the  families  of  those  who  are  killed 
by  the  negligence  of  others.*'  12  Camp. 
Lives  Ld.  Ch.  p.  265.  That  act  is  known  to 
history  as  "Lord  Camnbeirs  Act"  and  that 
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portion  of  the  same  which  is  material  to  the 
consideration  of  the  present  case  is  In  the 
following  words:  "Whensoever  the  death  of 
a  person  shall  be  cansed  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or 
default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case, 
the  person  who  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such 
circumstances  as  amount  In  law  to  felony." 
1  Shear.  &  R.  Neg.  §  126.  In  this  connection, 
as  a  part  of  the  history  of  this  law,  showing 
the  chief  objection  which  was  raised  to  It 
at  the  time  of  Its  passage,  and  the  Impor- 
tance with  which  the  author  regarded  it,  the 
following  is  extracted  from  10  Camp.  Lives 
Ld.  Ch.  pp.  153,  154:  "The  latter  [that  is, 
the  death  by  negligence  compensation  bill] 
was  now  a  good  deal  discussed,  and  Lynd- 
hurst  [the  lord  chancellor]  showed  some  dls- 
prisltion  to  cavil  It.  He  pretended,  rather, 
to  stand  up  for  the  old  common-law  maxim 
that  *the  life  of  man  is  too  valuable  to  al- 
low of  any  estimate  of  the  damages  to  \)e 
given  for  the  loss  of  it*  I  said:  *If  a  lord 
chancellor  were  killed  by  an  accident  on  a 
railway,  there  might  certainly  be  a  difficulty 
in  estimating  the  sum  his  family  should  re- 
ceive by  way  of  compensation  for  the  pe- 
cuniary loss.  This  would  depend  much  up- 
on the  probable  tenure  of  his  office  If  he  had 
survived;  for  he  might  be  likely  to  retain 
it  for  twenty  years,  or  he  might  be  on  the 
point  of  being  ejected  from  it  by  an  inevi- 
table change  of  ministry.'  Lord  Lyndhurst: 
•There  Is  a  much  more  difficult  case  which 
may  arise  than  that  which  my  noble  and 
learned  friend  has  had  the  kindness  to  sug- 
gest. If  my  noble  and  learned  friend  should 
tmfortunately  himself  fall  a  sacrifice  to  rail- 
way negligence,  being  at  present  without  of- 
fice and  without  retired  allowance,  how 
would  a  Jury  be  able  to  estimate  the  value 
of  his  hopes?'  The  bill,  however,  did  pass 
both  houses,  notwithstanding  a  powerful  ex- 
ertion of  railway  interest  to  crush  it,  and  It 
has  been  the  most  popular  of  all  my  efforts 
at  legislation." 

It  was  the  settled  doctrine  of  the  common 
law  that  no  one  could  maintain  a  civil  ac- 
tion for  damages  on  account  of  the  death  of 
a  human  being.  '*The  multiplication  of  fatal 
accidents  in  later  times,  and  the  practical 
impossibility  of  securing  the  punishment  of 
mere  carelessness  by  means  of  criminal  pro- 
ceedings." has  been  assigned  as  the  reason 
for  the  passage  by  the  British  parliament  of 
Lord  Campbeirs  act  1  Shear.  &  R.  Neg. 
§  125.  Statutes  of  a  similar  nature  have 
been  passed  in  nearly  all  of  the  different 
states  of  the  Union.  The  first  legislation  on 
the  subject  in  this  state  was  an  act  passed 
in  1850,  which  was  in  the  following  words: 
**In  all  cases  hereafter  where  death  shall  en- 


sue from  or  under  clrcumstaL  ces  which 
would  entitle  the  deceased,  if  death  had  not 
ensued,  to  an  action  against  the  perpetra- 
tor of  the  injury,  the  legal  representative  of 
such  deceased  shall  be  entitled  to  have  and 
maintain  an  action  at  law  against  the  per- 
son committing  the  act  from  which  the 
death  has  resulted— one-half  of  the  recovery 
to  be  paid  to  the  wife  and  children,  or  the 
husband  of  the  deceased.  If  any,  In  case  of 
his  or  her  estate  being  insolvent.**  Cobb. 
Dig.  p.  476.  In  1856  an  act  in  the  following 
words  became  a  law:  "If  any  one  shall  be 
killed  by  the  carelessness,  negligence  or  im- 
proper conduct  of  any  of  said  railroad  com- 
panies, their  officers,  agents  or  employes,  by 
the  running  of  the  cars  or  engines  of  any 
of  said  companies,  the  right  of  action  to 
recover  damages,  shall  vest  in  his  widow, 
if  any,  if  no  widow,  it  shall  vest  in  his  chil- 
dren, if  any.  and  if  no  child  or  children,  it 
shall  vest  in  his  legal  representatives.**  Acts 
1855-56,  p.  155.  The  acts  of  1850  and  1856 
above  quoted  were  not  carried  into  the  first 
Code  In  the  exact  language  in  which  they 
were  enacted,  but  in  lieu  of  such  acts  the 
following  section  appears:  "A  widow,  or  If 
no  widow  a  child  or  children,  may  recover 
for  the  homicide  of  the  husband  or  parent; 
and  if  suit  be  brought  by  the  widow  or  chil- 
dren, and  the  former,  or  one  of  the  latter, 
dies  pending  the  action,  the  same  shall  sur- 
vive In  the  first  case  to  the  children,  and  .*n 
the  latter  case  to  the  surviving  child  or  chil- 
dren.** Code  1861,  §  2913.  The  sections  of 
the  Codes  of  1868  and  1873  dealing  with  this 
matter  are  in  exactly  the  same  language  a.)/ 
that  Just  above  quoted.  Code  1868,  §  2920: 
Code  1873,  §  2971.  In  1878  the  section  of 
the  Code  of  1873  above  cited  was  amended 
by  adding  thereto  the  following  words: 
"The  plaintiff,  whether  widow  or  child,  or 
children,  may  recover  the  full  value  of  the 
life  of  the  deceased  as  shown  by  the  evi- 
dence. In  the  event  of  a  recovery  by  the 
widow,  she  shall  hold  the  amount  recovered, 
subject  to  the  law  of  descents  Just  as  if  it 
had  been  personal  property  descending  to 
the  widow  and  children  from  the  deceased.** 
"No  recovery  had  under  the  provisions  of 
this  act,  and  the  law  of  which  It  is  amend- 
atory, shall  be  subject  to  any  debt  or  liabil- 
ity of  any  character  of  the  deceased  hus- 
band or  parent.*'  Acts  1878-70,  p.  59.  The 
section  as  thus  amended  appears  in  the  Code 
of  1882,  §  2971.  This  latter  section  was 
amended  by  an  act  passed  in  1887  (Acts  1887, 
p.  44).  and  the  provisions  of  the  section  as 
thus  amended  appear  in  sections  3828  and 
3829  of  the  Civil  Code  in  the  following  lan- 
guage: 

"Sec.  3828.  A  widow,  or,  if  no  widow,  a 
child  or  children,  may  recover  for  the  homi- 
cide of  the  husband  or  parent;  and  if  suit 
be  brought  by  the  widow  or  children,  and 
the  former  or  one  of  the  latter  dies  pending 
the  action,  the  same  shall  survive  in  the 
first  case  to  the  children,  and  in  the  latter 
to  the  surviving  child  or  children.    The  hua- 
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band  may  recover  for  the  homicide  of  his 
wife,  and  if  she  leaA'es  child  or  children  sur- 
viving, said  husband  and  children  shall  sue 
jointly,  and  not  separately,  with  the  right 
to  recover  the  full  value  of  the  life  of  the 
deceased,  as  shown  by  the  evidence,  and 
with  the  right  of  survivorship  as  to  said 
suit  If  either  die  pending  the  action.  A 
mother,  or,  if  no  mother,  a  father,  may  re- 
cover for  the  homicide  of  a  child  minor  or 
sui  juris,  upon  whom  she  or  he  is  dependent, 
or  who  contributes  to  his  or  her  support, 
unless  said  child  leave  a  wife,  husband  or 
child.  Said  mother  and  father  shall  be  en- 
titled to  recover  the  full  value  of  the  life  of 
said  child." 

•*Sec.  3829.  The  word  'homicide,*  used  In 
the  preceding  section,  shall  be  held  to  in- 
clude all  cases  where  the  death  of  a  human 
being  results  from  a  crime  or  from  criminal 
or  other  negligence.  The  plaintiff,  whether 
widow,  or  child,  or  children,  may  recover 
the  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence.  In  the  event  of 
a  recovery  by  the  widow  she  shall  hold  the 
amount  recovered  subject  to  the  law  of  de- 
scents, as  If  it  had  been  personal  property 
descending  to  the  widow  and  children  from 
the  deceased,  and  no  recovery  had  under 
the  provisions  of  this  section  shall  be  sub- 
ject to  any  debt  or  liability  of  any  char- 
acter of  the  deceased  husband,  or  parent. 
The  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence.  Is  the  full  value 
of  the  life  of  the  deceased  without  deduc- 
tion for  necessary  or  other  personal  expenses 
of  the  deceased  had  he  lived." 

In  1889  an  act  was  passed,  which  is  now 
embodied  in  section  3825  of  the  Civil  Ck>de,  • 
which  declared  that  "no  action  for  a  tort 
shall  abate  by  the  death  of  either  party 
where  the  wrong-doer  received  any  benefit 
from  the  tort  complained  of;  nor  shall  any 
action  for  the  recovery  of  damages  for  homi- 
cide, injury  to  person  or  injury  to  property 
abate  by  the  death  of  either  party;  but 
such  cause  of  action,  in  case  of  the  death 
of  the  plaintiff,  shall.  In  the  event  there 
Is  no  right  of  survivorship  In  any  other  per- 
son, survive  to  the  personal  representative 
of  the  deceased  plaintiff,  and  in  case  of  the 
death  of  the  defendant,  shall  survive  against 
said  defendant's  personal  representative.** 
Acts  1889,  p.  73. 

In  the  light  of  this  history,  what  Intention 
must  be  ascribed  to  the  general  assembly  In 
making  the  changes  In  the  law  from  time  to 
time,  finally  culminating  In  the  acts  of  1887 
and  1889?  Was  It  their  Intention  by  this 
legislation  to  create  one  cause  of  action  when 
a  person  received  an  injury  as  a  consequence 
of  the  wrongful  act  done  by  another,  this 
cause  of  action  to  be  In  the  person  Injured, 
to  deal  with  as  he  pleased,  to  the  exclusion 
of  every  one  else,  If  he  survived  the  wrongful 
act,  and  the  cause  of  action  to  survive  to 
some  other  person  in  the  event  death  was  In- 
stantaneous, or  that  the  person  injured  had 
failed  to  secure,  by  suit  or  settlement,  com- 


pensation for  the  wrong  done  to  bim?  Or 
was  It  the  purpose  of  the  general  assembly 
to  create  or  recognize  two  separate,  distinct, 
and  Independent  causes  of  action,— the  one 
to  be  In  the  party  injured,  for  whatever  dam- 
ages he  might  sustain,  and  to  siu'vlve  to  his 
legal  representatives  in  the  event  he  died 
without  receiving  compensation;  the  recov- 
ery by  the  administrator  to  be  assets  of  the 
estate  of  the  deceased,  to  be  administered 
according  to  law;  and  the  other  a  cause  of 
action  In  the  widow  or  children  or  other  per- 
son named  in  the  statute  as  authorized  to  sue 
for  the  homicide  of  another,  with  the  right 
to  recover  the  full  value  of  the  life  of  the 
deceased?  The  general  assembly  have  a 
right  to  Impose  upon  a  wrongdoer  any  penalty 
suitable  as  a  punishment  for  the  wrong  he 
has  committed,  which  Is  not  prohibited  by 
some  constitutional  provision.  It  is  there- 
fore within  the  province  of  the  general  as- 
sembly to  Impose  double  damages  upon  one 
who  has  by  his  wrongful  act  damaged  an- 
other. In  order,  however,  to  authorize  a 
holding  that  the  general  assembly  has  in- 
flicted upon  a  wrongdoer  a  penalty  amount- 
ing to  double  damages,  it  must  appear  clear- 
ly from  the  legislative  acts  that  such  was 
the  Intention  of  the  lawmaking  body.  A  law 
authorizing  a  widow  to  recover  damages  from 
one  who  wrongfully  takes  the  life  of  her 
husband,  the  amount  of  damages  to  be  re- 
covered being  either  a  specific  sum,  as  Is  the 
case  in  the  statutes  of  some  of  the  states, 
or  an  amount  to  be  ascertained  by  a  stated 
rule,  as  is  the  case  with  the  statute  In  this 
state,  Is  nothing  more  or  less  than  a  legisla- 
tive imposition  upon  a  person  who  is  the  neg- 
ligent cause  of  the  death  of  another  of  a 
punishment  for  this  negligent  act,  and  the 
penalty  inflicted  is  allowed  to  go  to  the  per- 
son who  sustained  loss  by  the  wrongful  act. 
as  compensation  for  the  damage  done  him. 
While  such  legislation  Is  punitive  so  far  as 
the  defendant  Is  concerned,  It  Is  remedial  so 
far  as  the  plaintiff  is  concerned.  That  the 
legislature  In  such  cases  may  impose  double 
damages  upon  a  wrongdoer,  seems  to  be  un- 
questioned. Little  wood  V.  Mayor,  etc.,  89 
N.  Y.  24,  27.  The  act  of  1850  created  a 
cause  of  action  In  the  legal  representative  of 
the  person  whose  death  was  brought  about 
under  circumstances  which  would  have  en- 
titled him,  'if  death  had  not  ensued,"  to  a 
right  of  action.  The  amount  recovered  In 
this  case  was  assets  In  the  hands  of  the  ad- 
ministrator for  administration  according  to 
law,  unless  the  deceased  was  Insolvent  at 
the  time  of  his  death,  in  which  event  one- 
half  of  the  recovery  was  to  be  paid  over  to 
the  widow  and  children.  As  the  general  as- 
sembly would  have  the  right,  as  has  been 
seen,  to  impose  a  double  penalty  upon  a 
wrongdoer,  and  aa  this  intention  must  be 
clearly  apparent  from  the  terms  of  the  stat- 
ute, it  may  be  that  a  proper  construction  of 
this  act  would  be  that  it  was  a  survival  stat- 
ute, and  gave  to  the  legal  representative  a 
right  to  bring  a  suit  only  in  the  event  no  set- 


Ga.) 


SOUTHEUN  BELL  TELEPHONE  &  TELEGRAPH  CO.  V.  OASSIN, 


893 


tlement  had  been  made  or  no  suit  brought 
by  the  deceased  in  his  lifetime,  or  in  the 
event  that  the  suit  had  been  brought  by 
him  and  was  pending  at  the  date  of  his 
death,  and  for  that  reason  had  abated.  The 
act  of  1856  provided  that  if  any  one  should 
be  killed  by  the  carelessness,  negligence,  or 
improper  conduct  of  a  railroad  company  in 
the  running  of  its  cars  or  engines,  the  right 
of  action  to  recover  damages  should  Test  in 
his  widow;  if  no  widow,  hi  his  child  or  chil- 
dren; and,  if  no  child  or  children,  then  in 
his  legal  representatives.  While  the  words 
of  this  statute  do  not  clearly  indicate  that 
It  was  intended  by  the  general  assembly  as 
a  survival  statute,  as  is  the  case  with  the 
act  of  1850,  still,  keeping  in  mind  the  rule 
that  the  infliction  of  a  double  penalty  by 
legislative  enactment  must  be  clear  and  une- 
quivocal, a  proper  construction  of  this  act 
would  probably  be  that  the  right  of  action 
of  the  widow  or  child  or  legal  representa- 
tive, as  the  case  might  be,  would  depend  upon 
whether  the  deceased  had  received  compen- 
sation for  the  wrongful  act  which  resulted 
in  his  death.  It  is  to  be  noted  that  under 
the  act  of  1850  the  right  of  action  was  in 
the  legal  representative,  although  In  one  con- 
tingency a  part  of  the  recovery  belonged  to 
the  widow  and  children,  to  the  exclusion  of 
creditors.  Under  the  act  of  1856  the  right 
of  action  was  in  the  widow  or  children,  if 
there  were  either,  and  the  recovery  was  had 
to  the  exclusion  of  all  other  persons  inter- 
ested in  the  estate  of  the  deceased;  and,  if 
there  was  no  widow  or  no  children,  there  was 
still  a  right  of  action  in  the  legal  represen- 
tative, the  amount  recovered  in  such  a  case 
being  subject  to  administration  as  any  other 
assets  in  the  hands  of  the  legal  representa- 
tive. These  two  statutes  seem  to  connect 
the  cause  of  action  which  the  deceased  had 
In  his  lifetime  with  the  cause  of  action  which 
was  allowed  to  be  asserted  under  the  acts. 
While  under  the  act  of  1850  the  widow  and 
children  are  entitled  to  rights  in  the  recovery 
which  they  would  not  be  entitled  to  in  the 
ordinary  aasets  of  the  estate  of  the  deceased, 
still  the  power  to  assert  the  right  is  hi  the 
legal  representative,  who  would  be  recog- 
nized in  law  as  the  successor  to  the  right  of 
action  which  was  in  the  deceased.  And  al- 
though under  the  act  of  1856,  as  we  have 
seen,  the  right  of  action  was  vested  prima- 
rily in  the  widow,  eo  nomine,  still  a  strict 
construction  of  this  act  might  require  that 
it  be  construed  to  be  a  survival  statute,  and 
not  one  creating  a  cause  of  action  independ- 
ent of  that  which  could  be  asserted  by  the 
person  injured.  The  provisions  of  the  Ck>de 
of  1861  which  are  quoted  above,  and  which 
have  been  carried  into  all  the  Codes,  and 
are  now  the  law  of  this  state,  in  the  exact 
language  which  appears  in  the  first  Code, 
while  evidently  taken  from  the  acts  above 
referred  to,  are  materially  diiTerent  in  lan- 
guage from  the  old  law.  There  is  now  no 
distinction  In  regard  to  this  matter  between 
the  liability  of  natural  persons  and  corpora- 


tions, nor  between  the  liability  of  railroad 
companies  and  other  corporations.  The 
right  of  action  Is  not  described  as  in  the  act 
of  1850  as  one  given  to  recover  where  death 
ensued  under  circumstances  which  would 
have  entitled  the  deceased,  had  <leath  not  en- 
sued, to  sue  and  recover  for  the  injury  to 
him;  nor,  as  in  the  act  of  1856,  as  one  to  re- 
cover for  the  carelessness,  negligence,  or  im- 
proper conduct  of  the  wrongdoer;  and  what 
is  intended  to  be  accomplished  by  these  ex- 
pressions is  embraced  in  the  present  law  in 
the  one  word  "homicide."  The  person  au- 
thorized to  bring  the  suit  is  the  widow,  and, 
if  no  widow,  the  child  or  children.  If  the 
widow  brings  the  suit,  and  dies  pending  the 
same,  the  action  survives  to  the  child  or 
children;  and,  if  there  were  no  widow  and 
no  child  or  children,  there  was,  prior  to  the 
act  of  1887,  no  right  of  action  in  any  one. 
and  prior  to  the  act  of  1889  a  suit  brought 
by  the  widow  would,  upon  her  death,  abate, 
if  there  were  no  children,  and,  if  brought  by 
the  children,  upon  their  death  would  abate. 
In  no  event,  either  under  the  law  as  it  was 
prior  to  the  act  of  1887,  or  as  it  is  since  the 
passage  of  that  act,  can  a  legal  representa- 
tive bring  a  suit  for  the  homicide  of  his  in- 
testate. It  does  seem  to  us  clear  that  the 
changes  by  the  Code  of  1861  in  the  acts  of 
1850  and  1856  manifest  an  intention  to  sepa- 
rate the  right  of  action  which  is  in  the  per- 
son for  the  wrongful  act  committed  upon 
him  from  the  right  of  action  which  is,  un- 
der the  law,  in  the  widow  or  other  persons 
if  death  results  from  such  wrongful  act.  If 
one  survives  the  injury  inflicted  upon  him 
by  the  wrongdoer,  he  is  to  have  a  right  to 
demand  compensation  for  this  wrong,  and 
this  is  independent  of  any  right  which  any 
other  person  might  have  to  make  claim  upon 
the  wrongdoer  either  in  the  lifetime  of  the 
person  injured  or  after  his  death.  If  death 
results,  or,  in  the  language  of  the  law,  if 
there  is  a  homicide,  then  the  widow  of  the 
deceased,  or  other  person  named  in  the  stat- 
ute, is  entitled  to  demand  compensation  un- 
der the  terms  of  the  statute;  and  this  right 
is  entirely  separate,  distinct,  and  independ- 
ent from  the  right  which  the  deceased  could 
assert  in  his  lifetime.  A  right  of  action  un- 
der the  act  of  1850  In  the  legal  representative, 
and  a  right  of  action  in  a  certain  contin- 
gency under  the  act  of  1856  in  the  legal  rep- 
resentative, would  seem  to  be  Intended  by 
the  legislature  as  a  means  of  transmitting 
from  the  deceased  to  the  widow  or  other 
person  the  right  of  action  of  the  deceased. 
Such  being  the  case,  If  the  right  of  action 
was  settled  during  the  lifetime  of  the  de- 
ceased, there  was  nothing  to  be  transmitted 
through  the  medium  of  his  legal  representa- 
tive to  his  widow,  or  other  persons  who 
might  sustain  loss  by  his  death.  When  the 
legislature  sees  proper,  as  it  has  done,  to 
eliminate  the  legal  representative  from  the 
statutes  authorizing  suits  for  homicide,  and 
leave  the  person  injured  with  full  right  to 
bring  his  suit  for  damages  and  demand  com- 
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peosatlon  for  the  wrong  done  him,  as  he 
has  always  had,  and  to  give  to  the  widow 
or  other  person  named  in  the  statute  an  ac- 
tion for  the  homicide,  and  there  being  no 
words  whaterer  in  the  statute  which  could 
be  strained  to  connect  the  right  of  the  de- 
ceased to  bring  an  action  during  his  life- 
time with  the  right  of  the  widow  or  other 
person  named  to  bring  an  action  after  his 
death,  but  one  conclusion  can  be  arrived  at, 
and  that  is  that  it  was  the  intention  of  the 
general  assembly  to  create  two  separate  and 
distinct  causes  of  action,  which  may  be  as- 
serted Independently  of  each  other;  and 
this  would  be  true  notwithstanding  in  some 
cases  the  effect  of  it  would  be  to  impose 
upon  the  wrongdoer  a  double  penalty  as  a 
punishment  for  the  injury  which  he  has  in- 
flicted. This  view  of  the  case  is  strength- 
ened when  we  consider  the  act  of  1889.  Pri- 
or to  that  act  a  suit  brought  by  a  person 
during  his  lifetime  abated  upon  his  death. 
In  other  words,  the  right  of  one  to  demand 
compensation  for  the  Injury  done  him  exist- 
ed as  long  as  he  lived,  and,  when  he  did  not 
succeed  in  securing  a  settlement  of  the  de- 
mand during  his  lifetime,  the  right  of  action 
did  not  pass  to  his  legal  representatives. 
The  act  of  1889  provides  that  no  action  for 
the  recovery  of  damages  for  Injury  to  the 
person  suing  shall  abate  by  the  dpath  of 
either  party,  but  shall  survive  to  the  per- 
sonal representatives  of  the  deceased  plain- 
tiff. In  such  case  the  amount  of  the  recov- 
ery by  the  legal  representative  would  be  as- 
sets in  his  hands  for  administration  accord- 
mg  to  law.  There  is  no  provision,  as  in  the 
act  of  1850,  that  such  recovery  should  be  for 
the  benefit  of  the  widow  and  children,  and 
therefore  it  cannot  be  properly  held  that  it 
was  the  intention  of  the  general  assembly 
by  this  act  to  provide  that  when  this  cause 
of  action  survived  it  would  defeat  the  right  of 
the  widow  to  bring  suit  for  the  homicide; 
and  it  certainly  cannot  be  held  that  the  wid- 
ow's suit  for  the  homicide  could  be  pleaded  in 
abatement  of  this  suit,  which  survived  to  the 
personal  representative.  As  the  law  giving 
an  action  to  the  widow  for  the  homicide  says 
nothing  at  all  in  reference  to  the  right  of 
the  husband  to  bring  an  action  during  his 
lifetime  for  the  injury  to  him,  so  the  act 
which  provides  that  the  husband's  suit,  in 
the  event  of  his  death,  shall  survive  to  his 
legal  representative,  says  nothing  at  all  In 
reference  to  the  right  of  the  widow  to 
bring  a  suit  in  the  event  he  dies.  If  the 
pendency  of  a  suit  by  the  legal  representa- 
tives for  the  Injury  to  the  deceased  could 
not  be  pleaded  in  abatement  of  the  suit  of 
the  widow  for  the  homicide  of  her  husband, 
I  am  at  a  loss  to  understand  how  it  could 
be  contended  that  the  judgment  in  favor  of 
the  deceased  during  his  lifetime  could  be  so 
pleaded;  and  for  a  similar  reason  it  would 
seem  that  an  accord  and  satisfaction  entered 
into  between  the  deceased  and  the  wrongdoer 
during  his  lifetime  would  not  be  a  bar  to  the 
suit  by  the  widow  after  his  death.    I  can  ar- 


rive at  no  other  conclusion  than  that  tt 
the  Intention  of  the  general  assembly  to  pro- 
vide for  the  two  causes  of  action  when  a 
person  was  negligently  injured,  and  death 
did  not  immediately,  but  did  finally,  result 
from  the  injury  received;  that  is,  the  one 
which  the  person  injured  would  have  nnder 
the  common  law,  and  the  other  one  which 
the  widow  or  other  person  named  in  the 
statute  would  have  under  the  Code  of  ISd 
as  amended  by  the  act  of  1887. 

I  have  been  unable  to  find  any  ruling  by 
this  court  which  would  be  either  directly  con- 
trolling upon  this  question,  or  which  would 
have  such  a  bearing  upon  the  same  as  would 
be  recognized  as  persuasive  authority  either 
way.  It  is  proper,  however,  in  this  discus- 
sion, to  allude  to  the  rulings  and  utterances 
of  the  court  in  some  of  the  cases  which  have 
been  brought  under  the  different  statutes 
above  referred  to.  So  far  as  I  have  been 
able  to  ascertain,  the  only  case  brought  un- 
der the  act  of  1850  which  ever  reached  this 
court  was  the  case  of  Railroad  Go.  v.  Panlk. 
24  Ga.  356.  No  ruling  was  made  in  that 
case  which^  would  have  any  bearing  upon 
the  question  now  under  consideration.  Nfi 
case  brought  under  the  act  of  1856  seems 
ever  to  have  reached  this  court.  The  first 
time  that  this  court  was  called  upon  to*  deal 
with  the  law  as  contained  in  the  Code  of 
1861  was  in  1868,  after  the  Ck>de  of  that 
year  went  into  effect.  This  was  In  the  case 
of  Railroad  U).  v.  Johnson,  38  Ga,  400. 
where  it  was  held  that,  if  the  deceased  by 
the  exercise  of  ordinary  diligence  could  have 
avoided  the  injury,  his  widow  could  not  re- 
cover damages,  and  also  that,  if  both  the 
deceased  and  the  wrongdoer  were  at  fault, 
the  damages  would  be  diminished  in  propor- 
tion to  the  negligence  or  want  of  ordinary 
care  on  the  part  of  the  deceased.  It  is  to 
be  noted  that  this  decision  was  prior  to  the 
act  which  declared  that  the  measure  of  dam- 
ages should  be  the  full  value  of  the  life 
of  the  deceased.  In  the  case  of  Railroad 
Co.  V.  Strong,  52  Qa  461.  Judge  McCay  uses 
this  language:  "But  by  our  law  the  right 
is  given  by  statute  to  the  wife  generailj  for 
the  'homicide'  of  her  husband.  Cases  of  self- 
defense,  of  inevitable  accident,  of  execution 
by  command  of  the  law,  etc.,  must,  from  the 
nature  of  things,  be  excepted.  And  It  seems 
to  us  that  the  true  inquiry  is,  has  the  de- 
fendant violated  any  of  the  public  or  pri- 
vate obligations  he  was  under  to  the  de- 
ceased? Whether  those  obligations  or  duties 
were  implied  by  law  or  existed  by  express 
contract  is  immaterial,  but  that  some  duty, 
public  or  private,  was  violated  by  the  homi- 
cide, would  seem  to  follow  from  the  very 
nature  of  a  wrong,  and.  from  the  princi- 
ples of  justice  and  equity.  And  our  original 
act  giving  this  action  puts  the  right  pre- 
cisely on  this  ground,  to  wit,  whenever  the 
husband,  had  he  lived,  would  have  had  a 
right  of  action,  then  the  wife  has  It  in  case 
of  his  death."  In  the  case  of  Hendricks  v. 
Railroad  Co.,  52  Ga  467,  it  was  held  that. 
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In  an  action  by  a  widow  against  a  railroad 
company  for  the  homicide  of  her  husband, 
all  the  facts  and  circumstances  connected 
with  the  killing,  or  any  relation  exlstii^g  by 
contract  or  by  law  between  the  deceased 
and  the  defendant  which  would  bar  a  re- 
covery by  him  for  damages  in  caae  he  had 
lived,  apply  to  and  govern  the  right  of  the 
wife.  A  similar  ruling  was  made  in  the  case 
of  Railroad  Co.  v.  Ayers,  53  Ga.  12.  In  the 
case  of  Oottingham  v.  Weeks,  64  Ga.  275, 
it  was  ruled  that  the  fact  the  defendant  bad 
been  tried  upon  an  indictment  charging  him 
with  the  offense  of  murder  and  had  been 
acquitted  could  not  be  pleaded  in  bar  of 
the  widow's  suit  for  the  homicide.  When 
the  case  came  before  this  court  a  second 
time,  in  56  Ga.  201,  it  was  held  that  a 
widow  could  recover  for  the  homicide  of  her 
husband,  whether  the  homicide  be  the  act  of 
a  natural  or  artificial  person,  or  the  result 
of  intention  or  criminal  negligence.  The 
ruling  in  the  Hendricks  Case,  supra,  was  fol- 
lowed and  approved  in  the  caae  of  Railroad 
Co.  V.  Johnson,  60  Ga.  067.  In  the  case  of 
RaUroad  Co.  v.  Roach,  64  Ga.  635,  it  was 
held  that  a  suit  by  a  widow  against  a  rail- 
road company  for  the  homicide  of  her  hus- 
band, who  was  an  employ 6  of  the  road, 
could  not  be  maintained  unless  it  was  shown 
that,  in  the  transaction  resulting  in  the 
death  of  the  employ^,  he  was  free  from 
fault  In  Daly  v.  Stoddard,  66  Ga.  145,  it 
was  held  that,  in  order  to  authorize  a  re- 
covery by  a  widow  for  the  homicide  of  her 
husband,  his  death  must  have  been  caused 
by  some  act  amounting  to  a  crime,  or  by 
the  criminal  negligence  of  the  defendants. 
This  case  was  decided  before  the  passage 
of  the  act  of  1887.  In  Cook  v.  Railroad  Co., 
72  Ga.  48,  it  was  held  that  a  contract  en- 
tered into  by  a  husband  who  was  an  em- 
ploy6  of  the  company,  which  waived  the 
right  to  sue  for  injuries  resulting  from  crim- 
inal negligence  on  its  part,  was  void,  and 
could  not  be  pleaded  in  bar  of  the  widow's 
right  to  recover.  In  Berry  v.  Railroad  Co., 
Id.  137,  it  was  held  that  a  widow  had  a 
right  of  action  for  the  homicide  of  her  hus- 
band whenever  the  husband,  had  he  lived, 
would  have  had  such  right,  and  that  what- 
ever could  have  been  a  good  defense  to  his 
suit  would  be  equally  available  against  one 
brought  by  the  widow.  An  examination  of 
that  case,  however,  will  show  that  the  de- 
fense relied  on  was  that  the  deceased  could, 
by  the  exercise  of  ordinary  care,  have  avoid- 
ed the  consequences  of  the  defendant's  neg- 
ligence. In  Railroad  Co.  v.  Brantley,  93  Ga. 
259,  20  S.  B.  98,  the  rule  that  a  widow  of 
an  employ^  of  a  railroad  company  could  not 
recover  against  the  company  for  the  homi- 
cide of  her  husband,  if  the  husband  was  at 
fault,  or  if  he  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence  by 
the  exercise  of  ordinary  care  and  diligence, 
was  recognised.  In  Railroad  Co.  v.  Fitzger- 
ald it  was  held  that  an  admission  by  a  per- 
son tending  to  show  that  an  injury  which 


he  had  received,  and  which  subsequently  re- 
sulted in  his  death,  was  caused  by  accident, 
and  not  by  the  negligence  of  the  company, 
was  admissible  in  evidence  in  a  suit  brought 
by  the  widow  to  recover  for  the  homicide. 
See,  also,  in  this  connection.  Railroad  Co.  v. 
Roach,  70  Ga.  434;  Railway  Co.  v.  Stewart, 
71  Ga.  427. 

It  clearly  appears  from  the  present  law  of 
the  state  governing  rights  of  actions  of  the 
character  involved  in  the  present  case,  as 
well  as  from  the  decisions  of  this  court 
above  referred  to,  that  a  widow  or  other 
person  named  in  the  statute  is  not  entitled 
to  recover  unless  the  homicide  is  brought 
about  as  a  result  of  a  crime,  or  criminal  or 
other  negligence  of  the  party  occasioning  it, 
and  that  no  recovery  can  be  had  for  the 
homicide  if  the  negligence  of  the  deceased 
was  of  such  a  character  as  would  have  pre- 
cluded a  recovery  by  him,  or  if  during  his 
life  he  had  done  any  act  or  entered  Into  any 
contract  which  would  have  the  effect  of  ren- 
dering the  act  which  brought  about  his 
death  one  which  was  either  lawful  in  the 
person  committing  the  same,  or  one  for 
which  he  would  not  be  legally  responsible. 
In  other  words,  the  right  of  a  widow  to 
recover  is  not  because  the  death  of  her  hus- 
band has  been  brought  about  by  an  act  of 
some  person,  but  his  death  must  be  the  re- 
sult of  some  act  of  commission  or  omission 
on  the  part  of  the  defendant  which  the 
law  would  declare  to  be  negligent,  and  un- 
der such  circumstances  that,  had  death  not 
resulted,  he  would  have  been  entitled  to  de- 
mand compensation.  It  is,  therefore,  clear- 
ly right  that  the  widow  should  be  deprived 
of  her  right  to  bring  a  suit  if  the  deceased 
could  have  avoided  the  consequences  of  the 
defendant's  negligence  by  the  exercise  of 
ordinary  care,  as  well  as  in  the  case  where 
the  deceased  had  entered  into  a  contract 
which  had  the  effect  of  making  the  act  of 
the  defendant  lawful  as  to  him,  and  also 
in  all  of  those  cases  where  the  facts  and 
circumstances  surrounding  the  killing,  as 
well  as  those  leading  up  to  and  preceding  It 
were  such  as  to  show  either  that  the  de- 
fendant had  been  guilty  of  no  wrongful  act 
or  that  the  deceaaed  was  the  victim  of  his 
own  folly  in  matter  of  contract,  or  of  his 
carelessness  in  matter  of  conduct  All  of 
the  cases  which  we  have  cited  above  (be- 
ing all  we  have  been  able  to  find  in  our  Re- 
ports dealing  with  the  question  under  con- 
sideration) relate  to  some  act  done  by  the 
deceaaed  prior  to  or  concurrent  with  the 
injury  which  he  received.  When  a  person 
is  injured  by  the  wrongful  act  of  another,  a 
foundation  is  at  once  laid  for  a  cause  of  ac- 
tion in  favor  of  those  entitled  under  the  law 
to  demand  compensation  for  his  death,  and 
the  moment  that  his  death  results  from  such 
wrongful  act  the  cause  of  action  Is  full  and 
complete.  Nothing  the  person  injured  can 
say  or  do  between  the  date  of  the  wrongful 
act  and  his  death  can  defeat  the  cause  of 
action    for   the   homicide.     The    Fitzgerald 
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Case,  cited  supra.  Is  apparently  in  conflict 
with  this  proposition,  but  not,  I  think,  really 
so.  The  proposition  above  stated  presup- 
poses a  wrongful  act  resulting  in  the  death 
of  the  person  wronged.  In  the  Fitzgerald 
Case,  evidence  of  an  admission  of  the  party 
injured  was  allowed,  to  show  that  no  wrong- 
ful act  had  been  committed  by  the  defend- 
ant, but  that  the  act  complained  of,  as  to 
the  person  Injured,  was  lawful.  Hence  it 
tended  to  establish  that  no  wrongful  act 
was  committed,  and  therefore  no  cause  of 
action  arose  in  favor  of  anybody.  For  the 
purpose  of  admitting  such  evidence,  the  de- 
ceased and  the  widow  might  be  considered 
in  privity.  But,  even  if  this  is  not  true, 
the  admission  of  the  evidence  in  the  Fltaj- 
gerald  Case  was  predicated  upon  another 
principle;  and  that  is  that  a  declaration 
against  interest  by  a  person  since  deceased, 
under  well-established  principles,  as  recog- 
nized by  the  authorities  there  cited.  Is  ad- 
missible in  a  controversy  between  third  per- 
sons. It  would  seem  that  the  ruling  made 
In  th.Ht  case  was  better  supported  by  the 
latter  reason  than  by  the  former.  In  the 
case  of  Railroad  Co.  v.  Bass,  104  Ga.  390,  30 
S.  B.  874,  this  court  had  before  it  the  ques- 
tion as  to  when  the  statute  of  limitations 
began  to  run  against  the  widow's  right  of 
action  to  recover  for  the  homicide  of  her 
husband.  It  was  held  that,  as  such  right 
did  not  exist  until  he  was  dead,  the  statute 
of  limitations  began  to  run  from  his  death, 
and  not  from  the  time  tliat  the  injury  was 
inflicted  which  caused  his  death.  In  the 
opinion  Mr.  Justice  Fish  uses  this  language: 
**The  plaintiff's  action,  however,  was  not  for 
injuries  done  to  the  person  of  her  husband. 
She  had  no  right  under  the  law  to  sue  for 
such  injuries.  No  one  except  the  husband 
himself  could  maintain  an  action  for  them. 
If,  however,  such  injuries  resulted  In  his 
death,  then,  under  section  3828  of  the  Civil 
Code,  a  right  of  action  accrued  to  her.  That 
section  provides  that  a  widow  may  recover 
for  the  homicide  of  her  husband,  and  plain- 
tiff's suit  is  based  upon  the  cause  of  action 
therein  given  her.  This  statute  does  not  pro- 
fess to  revive  the  cause  of  action  for  the 
Injury  to  the  deceased  in  favor  of  his  widow, 
nor  is  such  its  legal  effect;  but  it  creates  a 
new  cause  of  action,  in  favor  of  the  widow, 
unknown  to  the  common  law.  The  right  of 
action  given  by  the  statute  is  for  the  homi- 
cide of  the  husband,  in  all  cases  where  the 
death  results  from  a  crime,  or  from  criminal 
or  other  negligence,  and  is  founded  on  a  new 
grievance,  namely,  his  homicide,  and  is  for 
the  Injury  thereby  sustained  by  the  widow 
and  children,  to  whose  exclusive  beneflt  the 
damages  must  Ir.ure."  While  the  question 
now  under  consideration  was  not  directly  in- 
volved in  that  case,  the  argument  made  by 
Mr.  Justice  Fish  in  demonstrating  the  cor- 
rectness of  the  conclusion  as  to  the  ques- 
tion then  before  him  directly  bears  upon  the 
present  question*  even  if  It  is  not  conclusi'sie 
of  the  same. 


Cases  arising  under  statutes  similar  to 
ours  have  been  before  the  courts  of  last  re- 
sort in  different  states  of  the  Union  and  of 
England,  and,  while  the  decisions  are  not 
altogether  in  accord,  some  of  them  are  au- 
thority for  the  conclusion  which  I  have 
reached  in  the  present  case.  Those  boldin^r 
the  contrary  are  based  on  statutes  more 
nearly  similar  to  Lord  Campbell's  act,  and 
It  may  be  conceded,  for  the  sake  of  the  ar- 
gument, that  the  cases  which  hold  that  and 
similar  statutes  to  be  survival  statutes  were 
correctly  decided.  See,  in  this  connection. 
Tiff.  Death  Wrongf.  Act,  $  24.  This,  how- 
ever, did  not  seem  to  be  the  opinion  of  the 
author  of  that  act,  as  is  shown  by  the  above- 
quoted  extracts  from  his  Lives  of  the  Lord 
Chancellors.  In  the  case  of  Needham  v. 
Railway  Co.,  38  Vt.  294,  It  was  held  that, 
under  statutes  which  are  very  similar  to 
ours,  two  causes  of  action  arose  out  of  the 
wrongful  death  of  another,— one  In  favor  of 
the  decedent,  for  his  loss  and  suffering  re- 
sulting from  the  Injury  in  his  lifetime;  the 
other  founded  on  his  death,  or  on  the  dam- 
ages resulting  from  his  death  to  the  widow 
or  next  of  kin  of  the  deceased,— and  that 
each  cause  of  action  was  to  be  prosecuted 
Independently  of  the  other;  the  damages 
allowed  to  be  recovered  in  the  two  statutes 
being  given  upon  entirely  different  princi- 
ples, and  for  different  purposes.  Under  stat- 
utes of  a  similar  nature  the  supreme  court 
of  Mississippi  held  that  a  right  of  action 
in  the  administrator  to  prosecute  a  suit  for 
personal  injuries  begun  during  the  lifetime 
of  his  intestate  was  distinct  from  and  inde- 
pendent of  the  right  of  action  given  by  stat- 
ute to  the  next  of  kin  to  recover  for  the 
death  of  the  person,  caused  by  the  wrongful 
or  negligent  act  of  another;  that  the  two 
sections  could  co-exist;  and  that  they  had 
no  connection  with  each  other.  Railroad 
Co.  V.  Phillips,  64  Miss.  603,  2  South.  537. 
The  court  of  appeals  of  New  York  held  that 
a  statute  very  similar  to  Lord  Campbell's 
act  was  not  simply  remedial,  but  created  a 
new  cause  of  action  In  favor  of  the  per- 
sonal representative  of  the  deceased,  which 
was  wholly  distinct  from,  and  not  a  revivor 
of,  the  cause  of  action  which,  if  he  had 
survived,  he  would  have  had  for  his  bod- 
ily Injury.  Whitford  v.  Railroad  Co.,  23  N. 
Y.  465.  Judge  Denlo;  In  his  opinion,  uses 
this  language:  "^But  the  suggestion  that 
the  present  action  is  brought  to  enforce 
the  right  which  the  common  law  gave  to 
the  deceased,  and  that  the  provisions  of  our 
statute  should  be  considered  as  affecting 
only  the  remedy,  which  may  always  be  reg- 
ulated by  the  lex  fori,  is  not,  in  my  opin- 
ion, sound;  for  it  is  not  a  simple  devolution 
of  a  cause  of  action  which  the  deceased 
would  have  had  which  the  statute  effects, 
but  it  is  an  entirely  new  cause  of  action 
which  is  here  sought  to  be  enforced.  The 
system  of  the  statute  as  well  as  of  the  com- 
mon law  is  that  the  right  of  action  for  dam- 
ages on  account  of  his  bodily  injuries,  which 
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belonged  to  the  deceased  while  he  lived,  was 
extinguished  by  his  death.  The  statute  does 
not  profess  to  revive  his  cause  of  action  in 
favor  of  the  executor  or  administrator.  The 
compensation  for  the  bodily  Injuries  re- 
mains extinct,  but  a  new  grievance  of  a  di»- 
tinct  nature,  namely,  the  deprivation  suffer- 
ed by  the  wife  and  children  or  other  rela- 
tives of  their  natural  support  and  protection, 
arises  upon  his  death,  and  is  made  by  the 
statute  the  subject  of  a  new  cause  of  action 
in  favor  of  these  surviving  relatives,  but  to 
be  prosecuted  in  point  of  form  by  the  ex- 
ecutor or  administrator.  The  reference  in 
the  first  section  of  the  statute  of  1847  to 
the  ability  of  the  deceaseu  to  maintain  the 
action  if  death  had  not  ensued  is  inserted 
solely  for  the  purpose  of  defining  the  kind 
and  degree  of  delinquency  with  which  the 
defendant  must  be  chargeable  in  order  to 
subject  him  to  the  action.  The  act,  neglect, 
or  default  must  be  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action,"  etc.  The  su- 
preme court  of  Arkansas  held,  under  stat- 
utes similbr  to  ours,  that  two  causes  of  ac- 
tion could  be  maintained  for  the  wrongful 
death  of  an  individual,— one  for  the  benefit 
of  his  estate,  and  the  other  for  the  benefit 
of  his  next  of  kin.  Davis  v.  Railway  Co. 
(Ark.)  13  S.  W.  801.  Section  18,  c.  52,  of 
the  Public  Statutes  of  Massachusetts  pro- 
vides that  if  a  person  suffers  bodily  injury 
or  damage  to  his  property  through  a  de- 
fect in  a  highway,  townway,  causeway,  or 
bridge,  which  defect  might  have  been  reme- 
died, or  which  damage  or  injury  might  have 
been  prevented,  by  the  exercise  of  reason- 
able care  and  diligence  on  the  part  of  those 
obliged  by  law  to  repair  the  same,  he  might 
recover  against  the  wrongdoer  for  such  in- 
Jury  or  damage.  Section  17  provides  that, 
if  life  is  lost  on  account  of  aji  injury  re- 
ceived in  the  manner  described  in  the  fore- 
going section,  an  action  may  be  brought 
against  the  county,  town,  or  person  obliged 
by  law  to  make  the  repairs,  by  the  personal 
representative  of  the  deceased,  for  the  ben- 
efit of  the  widow  and  children,  to  recover 
a  sum  not  exceeding  $1,000.  In  Bowes  v. 
City  of  Boston,  29  N.  B.  633,  15  L.  R.  A, 
365,  the  supreme  court  of  Massachusetts 
tield  that  the  action  provided  for  in  section 
18  survived  the  death  of  the  person  injured, 
and  was  independent  of  the  action  provided 
for  in  section  17,  and  that  *'both  actions 
may  proceed  at  the  same  time,  on  independ- 
ent ground,  and  for  different  purposes."  A 
statute  of  Kansas  provides  that  causes  of 
action  for  personal  injury  survive  the  death 
of  the  person  injured.  Comp.  Laws  1879,  § 
420.  Another  section  provides:  "When  the 
death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  for- 
mer might  have  maintained  an  action,  had 
he  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omission."  Id.  S  422. 
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The  section  further  provides  that  the  dam- 
ages recovered  in  such  a  case  shall  not  ex- 
ceed $10,000,  and  shall  Inure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any, 
or  next  of  kin.  In  McCarthy  v.  Railroad 
Co.,  IS  Kan.  46,  it  was  held  that  the  action 
for  personal  injures  survived  only  in  the 
event  the  death  did  not  result  from  such 
injuries,  and  that,  where  death  resulted 
from  the  injuries,  only  the  action  for  the 
homicide,  for  the  benefit  of  the  next  of  kin, 
could  be  maintained.  This  decision  was 
followed  by  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas  in  Hulbert 
V.  City  of  Topeka,  34  Fed.  510.  Mr.  Justice 
Brewer  delivered  the  opinion,  and,  while 
he  felt  bound  by  the  decision,  he  criticised 
adversely  the  ruling  therein  made,  as  the 
following  extract  from  his  opinion  will  show: 
"I  was  a  member  of  the  supreme  bench  of 
Kansas  at  the  time  this  opinion  was  filed, 
and  concurred  in  it  I  feel  constrained  to 
follow  that  decision;  and  yet  I  may  be 
permitted  to  say  that  my  examination  of 
this  case  has  led  me  to  doubt  the  correct- 
ness of  that  conclusion,  for  the  measure  of 
damages  and  the  basis  of  recovery  under 
the  two  sections  are  entirely  distinct.  Sec- 
tion 422  [the  homicide  section]  gives  a  new 
right  of  action,— one  not  existing  before;  an 
action  which  is  not  founded  on  survivorship; 
an  action  which  takes  no  account  of  the 
wrong  done  to  the  decedent,  but  one  which 
gives  to  the  widow  or  next  of  kin  damages 
which  have  been  sustained  by  reason  of  the 
wrongful  taking  away  of  the  life  of  the 
decedent  It  makes  no  difference  whether 
the  injured  party  was  killed  instantly,  or 
lived  months;  whether  he  suffered  lingering 
pain  or  not;  whether  or  not  he  was  put  to 
any  expense  for  medical  attendance  and 
nursing.  None  of  these  matters  are  to  be 
considered  in  an  action  under  section  422, 
and  the  single  question  is,  how  much  has 
the  wrongful  taking  away  of  his  life  in- 
jured his  widow  or  next  of  kin?  It  is  an 
action  to  recover  damages  for  the  death, 
and  in  no  sense  a  survival  of  an  action 
which  the  decedent  himself  had  in  bis  life- 
time." In  Railway  Go.  v.  Bennett's  Estate, 
47  Pac.  183,  a  decision  rendered  in  1896,  the 
court  of  appeals  of  Kansas,  in  a  well-con- 
sidered opinion  by  Garver,  J.,  repudiated 
the  doctrine  laid  down  in  the  McCarthy  Case, 
and  put  itself  in  line  with  the  above-quoted 
language  of  Mr.  Justice  Brewer,  and  with 
other  decisions  referred  to  in  the  opinion. 
It  will  be  noticed  that  the  Kansas  law  is 
very  similar  to  Lord  Campbell's  act  In 
Adams  v.  Railway  Co.  (C.  C.)  95  Fed.  938.  it 
was  held  that  the  statutes  of  Washipgton 
and  Idaho,  which  are  very  similar  to  Lord 
Campbell's  act,  created  an  entirely  new 
cause  of  action,  independent  of  the  right  of 
the  deceased  to  recover  for  the  injuries  to 
him. 

The  following  decisions,  while  not  direct- 
ly in  point  In  their  reasoning  tend  to  sup- 
port the  conclusion  I  have  reached  in  the 
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present  case:  Railroad  Co.  ▼.  Swayne's 
Adm'r.  26  Ind.  477,  484;  Maney  v.  Railroad 
Co..  49  111.  App.  105;  Railroad  Co.  v.  Cozby, 
69  111.  App.  256;  Railroad  Co.  v.  Wymore, 
40  Neb.  645,  58  N.  W.  1120;  The  Oregon 
(D.  C.)  73  Fed.  846;  Com.  v.  Metropolitan 
R.  Co.,  107  Mass.  236;  Railway  Co.  y.  Hosea 
(Ind.  Sup.)  53  N.  E.  419,  decided  In  1899; 
Railroad  Co.  v.  Clarke,  152  U.  S.  230,  14 
Sup.  Ct.  579,  38  L.  Ed.  422;  Martin's  Adm'r 
V.  Railroad  Co.,  151  U.  S.  695  et  seq.,  14  Sup. 
Ct.  533,  38  L.  Ed.  311;  Doyle  v.  Railroad 
Co.  (Mass.)  37  N.  E.  770,  59  Am.  &  Eng.  R. 
Cas.  118;  Donahue  v.  Drexler  (Ky.)  56  Am. 
Hep.  886;  Hurst  v.  Railway  Co.  (Mich.)  48 
N.  W.  44;  Westeott  v.  Railroad  Co.  (Vt)  17 
Atl.  745;  Railroad  Co.  v.  Kuehn,  70  Tex. 
582,  8  S.  W.  484;  Munro  v.  Reclamation  Co. 
(Cal.)  24  Pac.  303;  Putman  v.  Southern  Pac. 
Co.  (Or.)  27  Pac.  1038;  Beldlng  v.  Railroad 
Co.  (8.  D.)  53  N.  W.  750. 

It  has  been  ruled  In  England  that  the 
cause  of  action  under  Lord  Campbell's  act 
was  the  defendant's  negligence,  and  that,  If 
the  deceased  had  in  his  lifetime  accepted  a 
sum  of  money  In  full  satisfaction  and  dis- 
charge of  his  claim  against  the  defendant, 
this  would  bar  the  right  of  the  legal  repre- 
sentative to  recover  for  the  homicide,  the 
death  of  the  person  injured  not  creating  "a 
fresh  cause  of  action."  Read  v.  Railway 
Co.,  L.  R.  3  Q.  B.  555.  9  Best  &  S.  714.  See, 
also,  Griffiths  v.  Earl  of  Dudley,  9  Q.  B. 
Div.  357;  Halgh  v.  Packet  CJo.,  62  L.  J.  Q. 
B.  (N.  S.)  640;  Wood  v.  Gray  [1892]  App. 
Cas.  576.  The  decisions,  however.  In  Eng- 
land, even  under  Lord  Campbell's  act,  have 
not  been  uniform.  In  Bradshaw  v.  Rail- 
way Co.,  10  C.  P.  189,  it  was  held  that  where 
a  person  was  injured  on  a  railway  by  an 
accident,  and  after  an  interval  died,  his  ex- 
ecutor might  maintain  an  action  for  dam- 
age to  his  personal  estate  arising  in  his  life- 
time from  medical  expenses  and  loss  occa- 
sioned by  his  inability  to  attend  to  business. 
In  making  the  decision  the  court  found  it 
necessary  to  construe  Lord  Campbell's  act, 
and  in  reference  thereto  Grove,  J.,  uses 
this  language:  "The  Intention  of  the  act 
was  to  give  the  personal  representative  a 
right  to  recover  compensation  as  a  trustee 
for  children  or  other  relatives  left  in  a  worse 
pecuniary  position  by  reason  of  the  injured 
person's  death,  not  to  affect  any  existing 
right  belonging  to  the  i)ersonal  estate  in 
general.  There  is  no  reason  why  the  stat- 
ute should  interfere  with  any  right  of  action 
an  executor  would  have  had  at  common  law. 
In  the  case  of  such  right  of  action  he  sues 
as  legal  owner  of  the  general  personal  estate 
whlqh  has  descended  to  him  In  course  of 
law.  Under  the  act  he  sues  as  trustee,  in 
respect  of  a  different  right  altogether,  on 
behalf  of  particular  persons  designated  in 
the  act"  The  decision  in  the  Bradshaw 
Case  was  questioned,  but  followed,  in  Leg- 
gott  V.  Railway  Ck>..  1  Q.  B.  Div.  599,  46 
L.  J.  Q..  B.  (N.  S.)  557.  In  that  case  suit 
was  brought  by  the  widow,  as  the  personal 


representative  of  the  estate  of  the  deceased, 
to  recover  for  the  expense  incurred  by  tbe 
latter  in  consequence  of  the  injury,  and  for 
loss  by  reason  of  Inability  to  attend  to  busi- 
ness, etc.;  and  it  was  held  that  the  recovery 
by  the  plaintiff  in  a  former  suit,  brought  In 
her  representative  capacity,  for  the  benefit 
of  herself  and  children,  to  recover  for  the 
homicide  of  the  deceased,  did  not  abate  the 
action.  la  that  case  it  was  contended  that 
an  admission  made  in  the  former  suit  by  the 
plaintiff  operated  as  an  estoppel  in  the  lat- 
ter, but  the  court  were  agreed  that  this  con- 
tention could  not  be  maintained,  while  they 
doubted  whether  a  proper  construction  of 
Lord  Campbell's  act  authorized  the  bringing 
of  a  second  action  at  all.  See,  also,  in  this 
connection,  Pym  v.  Railway  Co.,  2  Beat  A  8. 
759.  In  Town  of  Walkerton  v.  Erdman,  23 
Can.  Sup.  Ct  352,  It  was  held  that  where 
an  action  was  brought  by  a  person  Injured, 
in  which  his  evidence  was  taken  de  b^ie 
esse,  such  evidence  was  admissible  in  a 
subsequent  action  brought  un  Jer  Lord  Camp- 
bell's act  From  this  proposftion  two  judges 
dissented,  but  the  court  war  of  opinion  that 
the  principle  of  the  decision  in  Read  v. 
Railway  Co.,  supra,  was  controlling.  The 
construction  of  Lord  Campbell's  act  made  in 
the  decision  last  cited  has  been  followed 
by  the  courts  In  many  of  the  states  of  the 
Union  where  the  statutes  on  the  subject  are 
in  the  same  or  similar  language  as  that  con- 
tained in  that  act.  See  Littlewood  v.  May- 
or, etc.,  89  N.  Y.  24,  27,  42  Am.  Rep.  271: 
Dibble  v.  Railroad  Co.,  25  Barb.  183;  Hecht 
V.  Railway  Co.,  132  Ind.  507.  32  N.  E.  802; 
Goodsell  V.  Railroad  Co.,  33  Conn.  51;  Price 
V.  Railroad  Co.  (S.  0.)  12  S.  E.  413:  Birch 
V.  Railway  Co.  (Pa.  Sup.)  30  Atl.  826;  Saw- 
yer V.  Perry  (Me.)  33  Atl.  660;  Railway  Co. 
V.  Long  (Tex.  Sup.)  27  8.  W.  113,  24  L.  R. 
A.  637;  Railroad  Co.  v.  McElwaIn  (Ky.)  34 
L.  R.  A.  788,  and  notes  (s.  c.  34  S.  W.  236>: 
Hill  V.  Railroad  Go.  (Pa.  Sup.)  35  AtL  997. 
35  L.  R.  A.  196;  Hansford's  Adm'x  v.  Payne. 
11  Bush,  880;  Fowlkes  v.  Railroad  Co.,  9 
Heisk.  829;  In  re  Taylor's  Estate,  179  Pa. 
St.  254,  36  Atl.  230;  Andrews  v.  Railroad 
Co.,  34  Conn.  57.  In  this  connection,  see  1 
Jag.  Torts,  p.  810;  Tiff.  Death  Wrongf.  Act, 
{  124;  CJooley,  Torts,  p.  •264. 

In  I^gg  V.  Brltton,  24  Atl.  1016,  the  su- 
preme court  of  Vermont  held  that  where  the 
plaintiff  in  an  action  for  personal  injuries 
died  from  such  injuries  pending  the  action, 
and  his  administrator  recovered  judgment 
therein,  such  a  judgment  was  a  bar  to  an 
action  by  the  administrator  for  the  benefit 
of  the  widow  or  next  of  kin  under  the  stat- 
ute of  that  state.  This  decision  Is  directly 
In  conflict  with  the  decision  made  in  the 
case  of  Needham  v.  Railway  Co.,  cited  su- 
pra; and  Ross,  C.  X,  in  the  opinion,  says 
that  what  is  said  on  the  subject  in  the 
Needham  Cslbq  is  obiter.  In  Illinois,  where 
there  was  a  statute  passed  in  1868  very 
similar  in  language  to  liord  Campbell's  act, 
and  one  passed  in  1872  which  provided  that 
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actions  to  recover  damages  for  injuries  to 
tlie  person,  except  slander  and  libel,  should 
Burviye,  it  was  held  that  the  act  of  1872  did 
not  repeal  the  act  of  1853,  but  that  the  for- 
mer act  simply  referred  to  cases  where 
the  death  was  not  the  result  of  the  wrongful 
act  complained  of  in  a  pending  case.  Hoi- 
ton  y.  Daly,  106  111.  131.  The  supreme  court 
of  Kentucky  held  that  under  statutes  of  that 
state  two  causes  of  action— one  for  the  men- 
tal and  bodily  suffering  of  the  person  in- 
jured, and  the  other  for  the  loss  of-  life- 
did  not  survive,  when  the  suffering  and 
death  were  caused  by  the  same  wrongful 
act,  and  that  the  party  entitled  to  sue  must 
elect  whether  he  would  bring  the  one  or  the 
other,  and  that  the  pendency  of  one  action 
was  a  sufQclent  reason  for  the  abatement  of 
the  other.  Conner's  Adm'x  v.  Paul,  12  Bush, 
144.  In  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
870,  the  rule  by  which  it  can  be  determined 
whether  the  statutes  authorize  two  actions, 
—one  by  the  legal  representative  for  the  ben- 
efit of  the  estate  of  the  decedent,  and  the 
other  by  the  widow  or  next  of  kin,— or  only 
one  action,  which  may  be  commenced  by  the 
person  injured  in  his  lifetime  and  survive 
to  his  legal  representatives,  or  be  commen- 
ced by  them  after  his  death,  is  clearly  stat- 
ed in  the  following  language:  "When  the 
right  of  action  given  by  the  statute  is  mere- 
ly such  as  the  deceased  would  have  had  if 
he  had  survived  the  injury,  a  release  prop- 
erly executed  by  him  in  his  lifetime  is  a 
complete  defense  to  an  action  by  his  per- 
sonal representative  or  others  to  recover 
damages  for  his  death.  The  same  rule  is 
true  where  the  statute  is  not  a  survival  stat- 
ute, but  creates  a  new  and  distinct  cause 
of  action  in  favor  of  certain  beneficiaries, 
if  it  provides  that  the  right  of  action  shall 
exist  only  in  cases  where  the  deceased  him- 
self might  have  maintained  the  action  had 
he  lived."  Applying  this  rule  to  our  stat- 
ute, what  is  the  result?  It  is  dear  that  the 
right  of  action  given  to  the  widow  or  other 
person  therein  named  is  not  merely  such  as 
the  deceased  would  have  had  if  he  had  sur- 
vived the  injury,  for  the  simple  reason  that 
this  right  of  action,  by  the  terms  of  the 
act  of  1889,  survives  to  the  personal  repre- 
sentative of  the  deceased.  Neither  is  the 
statute  a  survival  statute.  The  personal  rep- 
resentative of  the  deceased  has  no  connec- 
tion with  the  cause  of  action  or  with  the 
suit,  and  is  not  mentioned  in  any  way  in 
the  statute.  The  statute  creates  a  new  and 
distinct  cause  of  action,  as  has  been  ruled 
in  the  case  of  Bass  v.  Railroad  Co.,  supra, 
and  it  is  not  distinctly  provided  that  the 
right  of  action  shall  exist  only  where  the 
deceased  himself  might  have  maintained  the 
action  had  he  lived.  If  the  act  of  1850  were 
still  of  force,  with  the  language  in  it,  which 
is  similar  to  the  language  in  Lord  Camp- 
bell's act,  then  the  ruling  made  by  the  court 
of  queen's  bench  in  Read  v.  Railroad  Co., 
which  has  been  followed  by  so  many  Amer- 
ican courts  In  construing  similar  statutes. 


might  be  looked  to  as  persuasive  authority 
in  determining  what  is  a  correct  construc- 
tion of  that  act  But  the  ge^ieral  assembly 
has  seen  fit  to  change  the  language  of  the 
statute  in  such  a  way  that  it  cannot  be  con- 
nected in  any  way  with  Lord  Campbeirs 
act,  except  that  that  act  was  doubtless  the 
origin  of  our  legislation  on  the  subject 
The  language  of  Lord  Campbell's  act  was 
not  strictly  followed  in  the  act  of  1850. 
It  was  departed  from  materially  in  the  act 
of  1856,  and,  as  has  been  seen,  the  Code  of 
1861  made  radical  changes  in  the  act  of 
1856.  I  am  aware  of  the  hardship  that  may 
result  from  the  interpretation  thus  placed 
upon  this  law,  but  this  fact  should  not  be 
considered  when  the  intention  of  the  general 
assembly  to  pass  a  law  which  would  work 
such  hardship  is  clear  and  manifest 

2.  During  the  progress  of  the  trial  the 
defendant  offered  in  evidence  the  receipt  glv* 
en  by  Cassin  during  his  lifetime  for  $2,500, 
which  recited  that  it  was  In  full  satisfac- 
tion of  all  claims  that  Cassin  had  against 
the  company.  Counsel  for  the  defendant 
contended  that,  even  if  the  receipt  was  not 
admissible  for  the  purpose  of  showing  that 
the  action  was  barred,  it  was  admissible  as 
a  bar  of  all  damages  for  decreased  earning 
capacity  up  to  the  moment  of  the  death  of 
the  deceased.  The  court  ruled  that  the 
measure  of  damages  was  fixed  by  statute, 
which  declares  that  the  measure  of  dam- 
ages is  the  full  value  of  the  life  of  the  de- 
ceased, as  shown  by  the  evidence,  and  re- 
fused to  admit  the  receipt  in  evidence.  If 
the  deceased  cannot  by  contract  discharge 
the  defendant  from  liability  to  the  widow, 
it  is  difficult  to  see  how  the  amount  that 
is  paid  to  him  in  discharge  of  the  claim 
which  the  law  allows  him  to  assert  could  be 
used  as  evidence  to  diminish  the  recovery 
to  which  the  law  says  the  widow  is  entitled. 
It  is  true  that  the  conduct  of  the  deceased  at 
the  time  that  the  wrong  is  inflicted  which 
results  in  his  death  may  be  such  that  the 
damages  which  his  widow  would  recover 
would  be  diminished,  as  was  held  in  the 
case  of  Railroad  Ca  ▼.  Johnson,  supra;  but 
it  has  never  been  held  that  anything  done 
by  the  deceased  after  the  injury  was  com- 
plete would  have  the  effect  of  diminishing 
the  damages  which  the  law  declares  the 
widow  shall  recover  in  the  event  her  hus- 
band died  from  the  effect  of  the  wrongful 
act  Judge  Reid,  in  his  charge  to  the  jury, 
uses  the  following  language:  '*The  meas- 
ure of  damages  in  this  case,  if  the  plaintiffs 
are  entitled  to  recover,  would  be  the  present 
cash  value  of  the  financial  value  of  the  life 
of  their  father,  calculated  from  the  time  of 
his  death."  This  is  the  correct  rule  to  be 
applied*  Of  course,  there  should  have  been 
no  recovery  in  this  case  for  any  damages 
sustained  by  Cassin,  such  as  loss  of  time, 
pain  and  sufFering,  decreased  ability  to  la- 
bor, and  the  like;  and  the  plaintiffs  in  the 
present  case  were  therefore  not  entitled  to 
recover  any  loss  which  accrued  to   their 
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father  'between  the  date  of  the  Injury  and 
the  date  of  his  death.  But,  while  this  is 
true,  it  was  competent  to  show,  in  order  to 
determine  what  was  the  full  value  of  his 
life  to  his  children,  and  therefore  their  loss 
growing  out  of  his  death,  what  was  the  con- 
dition of  his  health  and  his  earning  capac- 
ity  prior  to  the  injury.  The  full  value  of 
the  life  is  not  to  be  determined  by  the  con- 
dition of  the  injured  person  after  the  wrong- 
doer has  disabled  him.  Any  other  rule 
would  bring  about  this  result:  If  the  wrong- 
ful act  was  of  such  a  nature  as  to  entirely 
destroy  the  injured  person's  capacity  to  la- 
bor, and  still  he  survived  the  injury,  the 
persons  entitled  to  sue  upon  his  death  re- 
sulting from  such  injury  could  recover 
nothing,  because  his  life  between  the  date 
of  the  injury  and  the  date  of  his  death 
would  have  no  pecuniary  value.  It  cannot 
be  seriously  contended  that  this  is  the  law. 
If  It  is,  a  person  who  commits  an  injury  to 
the  person  of  another  tending  to  destroy  his 
life  should  be  diligent  to  see  that  death  does 
not  ensue  immediately,  and  that  his  victim 
should  survive  a  reasonable  length  of  time 
in  a  totally  disabled  condition.  In  a  case 
like  the  present  the  recovery  should  be  the 
full  value  of  the  life  of  the  deceased,  taking 
into  consideration  what  would  have  been 
his  earning  capacity  at  the  time  of  his  death 
if  he  had  not  sustained  the  Injury  which 
resulted  in  his  death. 

The  foregoing  sets  forth  fully  the  reasons 
which  constrain  me  to  dissent  from  the 
conclusion  reached  by  a  majority  of  the 
court  I  believe  the  conclusion  I  have  reach- 
ed is  founded  upon  absolutely  sound  rea- 
sons, and  Is  abundantly  supported  by  au- 
thorities, both  English  and  American;  and 
the  current  of  American  cases  which  have 
dealt  with  statutes  at  all  similar  to  ours 
is  with  the  conclusion  I  have  reached. 
When  it  is  conceded  that  the  statute  of  this 
state  giving  a  cause  of  action  for  the  homi- 
cide creates  a  new  cause  of  action,  separate 
and  distinct  from  the  one  which  the  injured 
party  had  in  his  own  behalf  at  common  law, 
—and  I  understand  the  majority  of  the  court 
to  so  concede,— it  seems  to  me  that  no  argu- 
ment is  necessary  to  show  that  there  can  be 
a  recovery  in  the  case  upon  this  new  cause 
of  action  by  the  person  In  whose  favor  it  is 
vested,  notwithstanding  the  common-law 
cause  of  action  in  favor  of  the  injured  party 
has  been  released  by  him  in  his  lifetime. 
Such  a  construction  of  the  statute  as  is  given 
by  the  court  would  make  the  legislature 
guilty  of  doing  an  absurd  and  vain  thing 
when  it  enacted  the  law.  When  this  court 
reached  the  conclusion,  as  it  did  in  the  Bass 
Case,  that  the  statute  providing  for  suits  in 
cases  of  homicide  created  a  new  cause  of  ac- 
tion, the  present  case  was,  in  principle,  de- 
cided; and,  to  my  mind,  no  argument  was 
needed  to  establish  the  soundness  of  the 

Hition  for  which  I  now  contend.  I  am  au- 
'ted  by  Mr.  Justice  LEWIS  to  say  that 
leurs  In  the  views  above  presented. 
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BUSH  et  al  v.  BANK  OF  THOMASVILLE. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

ACTION     ON     CONTRACT-JURY     TRIALr-^UDO- 
MBNT— VALIDITY— EXECUTION   SALS- 
DISTRIBUTION  OF  PROCEEDS. 

1.  When  an  action  is  founded  upon  an  uncon- 
ditional contract  in  writing,  the  judge  has  pow- 
er to  render  a  judgment  thereon  without  the  in- 
tervention of  a  jury. 

2.  If  the  plaintiff's  petition  in  such  an  ac- 
tion alleges  that  the  contract  of  the  defendant 
therein  sued  on  was  secured  by  a  deed  to  land 
executed  by  him,  and  prays  for  a  special  judg- 
ment against  the  land,  and  the  judge,  in  ren- 
derin|f  his  judgment  upon  the  note,  incorporates 
therein  a  special  lien  upon  the  laud,  this  latter 
part  of  the  judgment,  even  if  erroneous  or  void, 
does  not  invalidate  the  entire  judgment,  for  the 
remainder  of  it  is  good,  and,  by  operation  of 
law,  constitutes  a  lien  upon  the  land,  effectual 
from  the  date  of  the  deed. 

3.  Where,  after  obtaining  such  a  judgment 
the  plaintiff  filed  and  had  recorded  a  deed  to  the 
land,  and  had  the  land  levied  on  and  sold,  and 
the  fund  was  brought  into  court  for  distribu- 
tion, other  judgment  creditors,  whose  judg- 
ments were  older  than  the  one  above  mention- 
ed, but  younger  than  the  deed  given  to  secure 
the  note,  could  not  attack  the  younger  judg- 
ment on  the  ground  that  the  deed  given  to  se- 
cure the  note  was  infected  with  usury. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  the  Bank  of  Thomasvllle 
against  one  Clifton.  Judgment  for  plain- 
tiff. C.  C.  Bush,  trustee  in  bankruptcy  on 
sale  of  defendant's  land  under  execution,  in- 
tervenes, as  did  also  some  other  creditors. 
Judgment  for  the  bank,  and  Bush  and  oth- 
ers bring  error.    Affirmed. 

W.  C.  Worrill  and  R.  H.  Powell  &  Sons, 
for  plaintiffs  in  error.  B.  B.  Bower  and  A. 
li.  Hawes,  for  defendant  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Clifton  borrowed  from  the  Bank 
of  Thomasvllle  |7,000,  for  which  sum  he 
gave  his  promissory  note  with  a  stipulation 
for  the  payment  of  $700  liquidated  damages 
(presumably  attorney's  fees)  in  case  the 
note  had  to  be  collected  by  suit  For  the 
purpose  of  securing  the  note,  he  made  the 
bank  a  deed  to  certain  land  on  November 
14,  1892.  In  1898  the  bank  brought  suit 
against  Clifton  on  the  note,  and  prayed  for 
a  Judgment  on  the  note,  and  also  for  a  spe- 
cial lien  on  the  land.  No  defense  was  made, 
and  the  judge  rendered  a  judgment  on  the 
note,  and  granted  the  prayer  of  the  peti- 
tion for  a  special  lien  on  the  land.  This 
was  done  without  the  intervention  of  a  jury. 
In  1893  and  1894  other  creditors  obtained 
common-law  judgments  against  Clifton. 
Subsequently  Clifton  was  adjudicated  a 
bankrupt,  and  Bush  was  appointed  trustee. 
In  1899  the  bank  had  its  execution  based 
on  the  judgment  rendered  in  1898  levied  on 
the  land.  Bush  filed  a  bill  in  the  United 
States  court  seeking  to  enjoin  the  levy  and 
sale  under  this  execution.  A  restraining 
order  was  granted  by  the  judge  of  that 
court,  and  subsequently  be  issued  an  order 
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allowing  the  sheriff  and  Bush,  the  trustee, 
to  sell  the  land  under  the  bank  execution, 
and  requiring  them  to  deposit  In  another 
designated  bank  the  proceeds  of  the  sale. 
He  ordered  that  the  trustee,  representing 
the  other  judgment  creditors,  litigate  in  the 
state  courts  with  the  bank  as  to  the  prior- 
ity of  their  Judgments.  The  bank  fiied  a 
motion  in  the  superior  court  of  Decatur 
county  praying  that  the  fund  arising  from 
the  sale  be  turned  over  to  it,  setting  up  the 
facts  in  regard  to  the  loan,  the  deed,  and 
the  Judgment,  and  claiming  a  lien  superior 
to  that  of  the  other  creditors.  Those  cred- 
itors—some through  Bush,  the  trustee,  and 
some  independently— filed  interrentions,  in 
which  they  claimed  that  their  Judgments 
were  superior  to  the  Judgment  of  the  bank, 
(1)  because  the  Judgment  in  favor  of  the 
bank  and  granting  a  special  lien  on  the  land 
was  rendered  by  the  court  without  the  in- 
tervention of  a  Jury,  and  (2)  because  the 
deed  made  by  Clifton  to  the  bank  was  in- 
fected with  usury,  and  therefore  void,  and 
they  had  the  right,  as  Clifton  was  insolvent 
to  suggest  usury  in  his  stead.  The  court 
sustained  a  demurrer  to  these  interventions, 
and  awarded  the  fund  to  the  Bank  of  Thom- 
asville.  The  trustee  and  intervening  cred- 
itors excepted. 

1,  2.  The  suit  by  the  bank  against  Clif- 
ton was  a  common-law  action  predicated 
upon  an  unconditional  contract  in  writing. 
Under  the  constitution  and  laws  of  this 
state  the  Judge  has  power,  without  the  in- 
tervention of  a  Jury,  to  render  a  Judgment 
upon  such  contract  where  no  issuable  de- 
fense Is  filed  by  the  defendant  There  was 
none  filed  by  Clifton  to  the  suit  by  the 
bank.  It  was  clearly  the  duty  of  the  Judge 
to  render  Judgment  upon  the  contract.  It 
was  claimed,  however,  by  the  plaintiffs  in 
error  that  the  Judgment  granting  a  special 
lien  upon  the  land  could  not  be  rendered  by 
the  Judge  without  the  intervention  of  a  Jury, 
and  that  the  Judgment  was  therefore  void. 
Even  if  the  verdict  of  a  Jury  should  have 
been  had  setting  up  the  special  lien,  we 
think  the  fact  that  the  Judge  rendered  It 
without  a  Jury  would  not  make  the  Judg- 
ment void.  Unless  it  plainly  and  palpably 
appears  that  the  court  had  no  authority  to 
render  the  Judgment  the  latter  would  not 
be  void.  If  there  is  doubt  as  to  whether  the 
Judge  has  Jurisdiction  to  render  the  Judg- 
ment, and  he  decides  in  favor  of  his  power, 
while  such  ruling  may  be  erroneous,  the 
Judgment  will  not  be  void.  If  the  Judge's 
attention  had  been  called  to  the  matter 
when  he  rendered  the  Judgment  and  he  had 
decided  In  favor  of  his  Jurisdiction,  although 
he  may  have  decided  that  question  erro- 
neously, the  Judgment  would  not  be  void, 
and  if  unexcepted  to,  and  unreversed,  is  a 
valid  and  binding  Judgment  Railroad  Co. 
V.  Pendleton,  87  Ga.  751,  13  S.  E.  822;  Ev- 
erett V.  Westmoreland,  92  6a.  673,  19  S.  E. 
37;  Crow  v.  Mortgage  Co.,  92  Ga.  815,  19 
8.  £.  31;    Manning  v.  Weyman,  99  Ga.  59, 


26  S.  B.  58;  Grlflin  v.  Smyly,  105  Ga.  475. 
30  S.  E.  416.  Even  assuming,  for  the  sake 
of  argument  that  this  is  not  sound,  we  still 
think  the  Judgment  rendered  by  the  court  on 
the  note,  and  the  facts  that  appeared  on  the 
trial  of  the  question  of  the  distribution  of 
the  money,  would  give  the  bank  a  lien  sup- 
perior  to  that  of  the  other  creditors.  The 
deed  to  the  bank  was  executed  In  November, 
1892.  The  Judgments  of  the  other  creditors 
were  subsequent  to  that  date.  It  appeared 
at  the  trial  that  the  deed  was  made  for  the 
purpose  of  securing  the  payment  of  the 
note.  "Where  one  took  a  deed  to  land  to 
secure  a  debt  and  gave  bond  to  reconvey 
upon  its  payment  and  subsequently  brought 
suit  and  recovered  a  general  Judgment 
against  the  debtor,  and  filed  and  had  record- 
ed a  deed  reconveying  the  land,  and -there- 
upon caused  It  to  be  levied  on  and  sold, 
such  Judgment  was  entitled  to  the  fund 
arising  from  the  sale  in  preference  to  an 
older  Judgment  rendered  since  the  convey- 
ance to  secure  the  debt  was  made.  It  is  not 
necessary  that  such  a  Judgment  should  set 
forth  any  specific  lien  or  right  of  priority; 
but  where  the  facts  appear  from  the  untrav- 
ersed  answer  of  the  sheriff,  the  fund  will 
be  awarded  to  such  Judgment"  McAlpIn 
V.  Bailey,  76  Ga.  687.  See,  also,  Bennett 
V.  McConnelt  88  Ga.  177,  14  S.  B.  208. 
Moreover,  the  law  as  It  stood  at  the  time 
(section  1970,  Code  1882)  expressly  declared 
that  such  a  Judgment  upon  a  note  which  a 
deed  had  been  given  to  secure  should  take 
lien  upon  the  land  prior  to  any  other  Judg- 
ment or  incumbrance  against  the  defend- 
ant 

3.  The  next  question  which  arises  for 
consideration  is  whether  a  creditor  holding 
a  common-law  Judgment  can  attack  an- 
other common-law  Judgment  obtained  by 
another  creditor  on  the  ground  that  there 
was  usury  in  It  The  trial  Judge  held  that 
this  could  not  be  done,  and  we  think  his 
ruling  was  correct  There  are  cases,  some 
of  which  were  cited  by  counsel  for  the 
plaintiffs  in  error,  holding  that  one  cred- 
itor can,  in  the  distribution  of  the  estate 
of  an  insolvent  debtor,  suggest  and  show 
usury  in  the  claim  or  demand  of  another 
creditor.  Upon  reading  these  cases  it  will 
be  seen  that  none  of  them  involved  a  Judg- 
ment at  law,  except  those  cases  involving 
Judgments  foreclosing  mortgages.  These 
latter  decisions  are  put  upon  a  section  of 
the  Code,  and  do  not  contravene  the  general 
principle  that  a  Judgment  obtained  without 
fraud  or  collusion  settles  every  question 
which  could  have  been  made  or  litigated  by 
the  defendant;  or,  as  was  said  by  McCay, 
J.,  In  Gatewood  v.  Bank,  49  Ga.  45,  48, 
quoting  with  approval  an  opinion  In  2  Hill, 
Law,  474:  The  original  "contract  has  been 
merged  into  the  Judgment  which  imports 
absolute  verity;  and  it  is  conclusively  pre- 
sumed that  the  parties  made  all  the  de- 
fenses allowed  by  law,  and  that  the  Judg« 
ment  is  the  conclusion  of  law  on  the  true 
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facts  of  the  transaction.*'  He  also  said 
(page  49),  with  reference  to  the  identical 
question  now  under  consideration:  "As  a 
matter  of  course,  if  there  be  fraud  in  cmy 
of  the  other  grounds  for  equitable  inter- 
ference, there  is  no  difficulty;  but,  if  the 
only  objection  to  the  Judgment  is  that  the 
original  debt  was  usurious,  the  doctrine 
seems  to  be  settled  that  it  is  too  late  to  aak 
even  chancery  to  interfere  after  a  regular 
Judgment  at  law.  Nor  are  we  able  to  see 
how  the  case  is  strengthened  when  the  com- 
plainant is  a  creditor  of  the  defendant,  in- 
stead of  the  defendant  himself.  He  is  clear- 
ly a  privy  of  the  defendant.  His  only  In- 
terest in  the  matter  is  that  the  defendant  is 
his  debtor.  He  comes  into  the  controversy 
'through  the  defendant,  and  it  would  entire- 
ly upset  the  whole  doctrine  of  the  conclu- 
siveness of  Judgments  If  they  were  liable  to 
be  attacked  on  their  merits  by  other  cred- 
itors of  defendant  •  ♦  ♦  So  far  as  I 
have  been  able  to  find  cases  of  interference 
against  a  Judgment  by  others  than  the  de- 
fendant, they  are  all  for  want  of  Jurisdic- 
tion, or  for  fraud  and  collusion.  And  bnt  a 
moment's  consideration  will  show  that  this 
must  be  the  proper  rule.  There  never 
would  be  an  end  of  litigations  if,  after  the 
defendant  has  had  his  day  in  court,  and  a 
Judgment  has  been  pronounced,  every  cred- 
itor shall  have  his  day  also,  and  have  the 
issues  re-examined."  See,  also,  Phillii>s  v. 
Walker,  48  Ga.  55;  Foster  v.  Thrasher,  46 
Qa.  519.  There  being  in  the  present  case  no 
charge  of  fraud  or  collusion  between  the 
bank  and  Clifton,  and  no  allegation  of  any 
accident  or  mistake,  we  think  the  judgment 
IS  valid,  and  binding  on  Olifton.  He,  there- 
fore, could  not  attack  it  on  the  grround  that 
there  was  usury  in  the  note  on  which  the 
suit  was  founded,  for  that  question  is  set- 
tled against  him  by  the  Judgment  His 
creditors,  standing  in  his  shoes  by  reason 
of  their  privity  with  him  as  debtor,  cannot 
attack  the  Judgment  on  any  ground  on 
which  he  Is  concluded.  The  record  does 
not  show  any  usury  upon  its  face,  and  the 
Judgment,  as  to  him,  Imports  absolute  ver- 
ity, and  concludes  him  on  the  question  of 
usury.  For  these  reasons  we  think  the 
court  was  right  in  sustaining  the  demurrer 
and  awarding  the  fund  in  controversy  to 
the  Bank  of  Thomasville.  Judgment  af- 
firmed.   All  the  Justices  concurring. 


(UlGlu  8K) 

BUSH  et  al.  t.  BANK  OF  THOMASYHiLE. 
BANK  OF  THOMASVILLE  v.  BUSH  et  al. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 
ACTION    ON   CONTRACT— JUDGMENT. 
This  case  is  controlled   by  the  principles 
announced  in  the  case  of  Bush  v.  Bank  (this 
day  decided)  36  S.  K.  900. 
(Syllabus  by  the  Court) 

Brror  from  stiperlor  court,  Miller  county; 
a.  C.  Sheffield,  Judge. 
Action  between  the  Bank  of  Thomasville 


and  one  Clifton.  Judgment  for  plaintifT. 
On  levy  of  execution  and  sale,  C.  C.  Busli. 
trustee  in  bankruptcy,  and  others  Intervened. 
From  the  Judgment  rendered.  Bush  and  oth- 
ers bring  error.  The  bank  assigns  cross  er- 
ror. Judgment  on  bill  of  exceptions  affirmed, 
and  cross  bill  dismissed. 

W.  C.  WorriU  and  R.  H.  Powell  &  Son, 
for  plaintifiCs  in  error.  B.  B.  Bower  and  A. 
L.  Hawes,  for  defendant  In  error. 

PER  CURIAM.  Judgment  on  main  bill  of 
exceptions  affirmed;   on  cross  bill  dismissed. 


(Ul  o«-  M2> 

MORRISON  V.  STATB. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

LANDLORD'S  LIBN— SALE  BY  TBNANT— INTENT 

TO  DEFRAUD. 

1.  In  order  to  render  penal  a  sale  by  a  ten- 
ant of  personalty  which  is  subject  to  a  land- 
lord's lien  for  rent  and  advances,  it  must  ap- 
pear that  such  sale  was  made  without  the  con- 
sent of  the  landlord,  with  intent  to  defraud 
him,  and  that  in  consequence  of  such  sale  he 
sustained  a  loss. 

2.  It  was,  on  the  trial  of  one  accused  of  vio- 
lating the  provisions  of  Pen.  Code,  |  672.  erro- 
neous to  charge  that  if  a  tenant  was  indebted 
to  his  landlord  for  rent  or  supplies,  and  if,  be- 
ing  so  indebted,  he  sold  crops  raised  on  the 
rented  premises,  without  the  consent  of  the 
landlord,  and  to  his  injury,  and  if  loss  ac- 
crued to  the  latter  by  reason  of  such  sale,  the 
accused  would  be  guilty;  the  vice  of  the  charge 
being  that  it  failed  to  state  that,  in  order  to 
render  the  accused  guilty,  it  should  appear  that 
the  sale  was  made  with  intent  to  defraad  the 
landlord. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Hart  ooonty; 
8.  Reese,  Judge. 

J.  T.  Morrison  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Asbury  O.  McCurry,  for  plaintUT  in  error. 
R.  H.  Lewis,  Sol.  Gen.,  and  Harrison  ft 
Bryne,  for  the  State. 

LEWIS,  J.  The  accused  was  tried  In  the 
superior  court  of  Hart  county  under  an  in- 
dictment charging  him  with  the  offense  of  a 
misdemeanor,  for  that  he  did  *ninlawfnlly, 
wrongfully,  and  fraudulently,  after  having 
made  a  rent  contract  for  the  year  1898  with 
one  R.  T.  Buffington,  on  which  rent  con- 
tract he  was  due  said  R  T.  Buffingtim  twen- 
ty-nine and  si/ioo  dollars  for  rent  and  ad- 
vances made  upon  the  crops  grown  upon  said 
rented  land,  for  which  he  was  due  the  said 
R.  T.  Buffington,  landlord,  on  a  landlord's 
lien,  sell  and  otherwise  dispose  of  a  bale  of 
cotton  grown  on  said  rented  premises  before 
the  payment  [of]  the  landlord's  lien,  without 
the  consent  of,  and  with  the  intent  to  de- 
fraud, said  R.  T.  Buffington,  the  landlord, 
and  loss  was  sustained  by  said  R.  T.  Buffing- 
ton in  the  sum  aforesaid."  The  jury  return- 
ed a  verdict  of  guilty,  whereupon  the  ac- 
cused made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepts. 

1,  2.  This  indictment  was  founded  upon 
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Bection  672  of  the  Penal  Code,  which  provides 
that  the  proTisions  of  the  preceding  section 
(671)  shall  be  extended  to  and  include  liens 
for  rent  and  advances  made  upon  crops  by 
landlords,  employers,  or  others,  as  authorized 
by  law.  A  violation  of  the  provisions  of  this 
section  shall  be  a  misdemeanor.  Section  671, 
referred  to  above,  provides:  "If  any  person, 
after  having  made  a  nK>rtgage  deed  to  per- 
sonal property,  shall  sell  or  otherwise  dis- 
pose of  said  property  before  the  payment  of 
the  mortgage  debt,  without  the  consent  of, 
and  with  intent  to  defraud,  the  mortgagee, 
and  loss  shall  thereby  be  sustained  by  the 
holder  of  the  mortgage,  the  offender  shall  be 
punished  as  for  a  misdemeanor."  In  one  of 
the  grounds  of  the  motion  for  a  new  trial 
error  Is  alleged  upon  the  following  charge  of 
the  court:  "If  you  believe,  under  the  law  as 
given  you  In  charge  and  the  evidence  In  this 
case,  beyond  a  reasonable  doubt,  that  this 
defendant  sold  crops  raised  upon  the  prem- 
ises rented  from  Bufflngton  for  the  year  1698, 
without  his  consent,  and  to  his  injury,  and 
that  losa  accrued  to  him  by  such  selling  of 
the  cotton  alleged  to  have  been  disposed  of 
and  sold  by  him,  being  Indebted  for  rent  or 
supplies  to  Buffington  at  the  time  of  selling 
the  same,  I  charge  you  he  is  guilty,  and  you 
should  80  find."  Error  Is  alleged  further 
upon  the  following  charge  of  the  court:  "It 
is  wholly  Immaterial  to  you,  In  considering 
this  case,  whether  this  defendant  disposed  of 
the  crop  for  the  payment  of  any  other  debt, 
either  with  or  without  the  consent  of  Buffing- 
ton,  provided  you  believe  that  after  such  dis- 
position there  was  any  of  the  crop  left,  which 
he,  without  the  consent  of  Bufflngton,  sold, 
being  th&a  in  debt  to  the  landlord,  Bufflng- 
ton, for  supplies  or  rent,  and  loss  accrued  to 
Buffington."  The  ground  of  objection  set 
forth  in  the  motion  to  these  charges  of  the 
court  was  that  they  were  not  the  correct  law 
of  the  case,  and  should  have  been  qualffled 
by  Instructions  that  such  sale,  to  render  de- 
fendant guilty,  must  have  been  made  with 
Intent  to  defraud  the  landlord.  In  the  bill 
of  exceptions  It  Is  alleged  that,  upon  the  hear- 
ing of  the  motion  for  a  new  trial,  In  addition 
to  the  amendment  allowed  by  the  court,  de* 
fendant  duly  offered  an  additional  ground,  to 
wit:  "The  court,  as  movant  contends,  should, 
in  addition  to  the  other  elements  necessary 
to  make  out  the  case  for  the  state,  have  In- 
structed the  Jury  that,  before  they  would  be 
authorized  to  find  the  defendant  guilty,  they 
must  be  satisfied  beyond  a  reasonable  doubt 
that  the  sale  of  the  crop  on  which  the  land- 
lord had  a  lien  was  done  by  defendant  with 
Intent  to  defraud  the  landlord,  and  the  court 
nowhere  In  his  charge  instructed  the  Jury 
that,  before  they  would  be  authorized  to  find 
the  defendant  guilty,  they  must  be  satisfied 
beyond  a  reasonable  doubt  that  such  sale 
was  made  with  intent  to  defraud  the  land- 
lord."    The    court    refused    to    allow    that 


amendment,  but  struck  the  same,  holding 
that,  inasmuch  as  the  entire  charge  would  go 
up  in  the  record,  this  amendment  was  un- 
necessary for  a  proper  review  of  the  case  by 
the  supreme  court,  upon  which  ruling  defend- 
ant assigns  error  in  his  bill  of  exceptions. 
We  have  carefully  examined  the  entire  charge 
of  the  court,  and  fall  to  discover  in  It  that 
the  court  gave  any  Instructions  whatever 
to  the  effect  that  they  must  believe  that  de- 
fendant's Intent  was  to  defraud  the  land- 
lord before  they  would  be  authorized  to  con- 
vict him.  Hence  we  think  that  the  amend- 
ment refused  by  the  court  should  have  been 
allowed,  as  none  of  the  other  grounds  of 
the  motion  for  a  new  trial  specifically  set 
forth  that  the  court  failed  entirely  to  give 
such  instructions  to  the  Jury  in  other  portions 
of  the  charge.  We  make  no  special  ruling  in 
the  headnotes  on  this  point,  but  In  this  opin- 
ion refer  to  It  and  the  entire  charge  of  the 
court  with  the  view  of  showing  that  even 
upon  the  amendments  to  the  motion  for  a 
new  trial  above  quoted,  as  allowed,  the  court 
should  have  granted  a  new  trial;  and  in  the 
light  of  the  record  the  principles  decided  in 
the  headnotes  necessarily  control  the  case. 
There  is  no  question  but  that  one  of  the 
elements  necessary  to  constitute  this  offense 
is  an  intent  by  a  defendant  to  defraud  his 
landlord,  for  all  the  provisions  In  Pen.  Code, 
§  671,  are  adopted  by  the  law  making  the 
crime  charged  In  this  Indictment  a  misde- 
meanor, and  among  these  provisions  it  is 
expressly  stipulated  that  the  defendant  shall 
not  only  sell  or  otherwise  dispose  of  the 
property  before  payment  of  the  debt,  with- 
out the  consent  of  the  mortgagee  (landlord 
In  this  case),  but  he  shall  do  it  with  intent 
to  defraud..  We  cannot  say  that  the  evi- 
dence in  the  present  case  absolutely  de- 
manded a  finding  by  the  Jury  that  there 
was  an  Intent  on  the  part  of  the  accused 
to  defraud.  To  say  the  least  of  it.  It  is 
clearly  inferable  from  his  statement  that 
there  was  no  such  intent,  and  It  was  con- 
tended with  some  plausibility  by  his  coun- 
sel that  even  the  evidence  In  behalf  of  the 
state  was  not  clear  and  definite  enough 
to  demand  a  finding,  If  they  believed  all 
of  the  state's  witnesses,  that  the  accused 
was  guilty  of  a  fraudulent  sale  of  this  prop- 
erty. We  express  no  opinion  on  the  gen- 
eral ground  that  the  verdict  was  contrary 
to  the  evidence,  nor  do  we  mean  to  Inti- 
mate that  there  was  not  sufficient  evidence 
to  have  sustained  a  verdict  of  guilty  had 
the  court  committed  no  error  In  the  omis- 
sion to  charge  of  which  complaint  is  made. 
It  is  sufficient  simply  to  decide  that  we 
cannot  say  the  evidence  demanded  a  verdict 
of  guilty,  and  therefore  failure  to  enlighten 
the  Jury  upon  the  law  touching  a  valid  de* 
fense  to  the  charge  in  the  Indictment  Is  re- 
versible error.  Judgment  reversed.  All  the 
Justices  concurring. 
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BELL  V.  G.  OBBR  &  SONS  CO. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

NONSUIT— TROVER-FORTHCOMINQ     BOND— ES- 
TOPPBLr-EVIDENCE— RECOUPMENT- 
DIRECTING    VERDICT. 

1.  There  was  no  error  in  refusing  to  grant  the 
nonsuit. 

2.  The  execution  of  a  recognizance,  payable 
to  the  plaintiff,  for  the  forthcoming  of  person- 
al property,  where  bail  has  been  required,  in  an 
action  of  trover,  does  not  estoii  the  defendant 
from  denying  that  he  ever  was  in  possession  of 
the  property  to  recover  which  the  suit  was  in- 
fititutod. 

8.  Evidence  offered  to  establish,  by  way  of 
recoupment,  damages  sustained  by  the  defend- 
ant, though  growing  out  of  the  same  contract, 
is  inadmis^sible  in  an  action  of  trover,  unless 
some  special  equity,  such  as  the  nonresidence 
or  insolvency  of  the  plaintiff,  is  shown  to  exist. 

4.  The  direction  of  a  verdict  under  the  facts 
of  this  case  was  error. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  the  G.  Ober  &  Sons  Co.  against 
J.  L.  Bell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

A.  H.  Russell  and  M.  E.  O'Neal,  for  plain- 
tiff in  error.  Townsend  &  Westmoreland,  A. 
L.  Hawes,  and  Harrison  &  Bryan,  for  de- 
fendant in  error. 

LITTLE,  J.  The  G.  Ober  &  Sons  Com- 
pany instituted  an  action  of  trover  against 
J.  L.  Bell  for  the  recovery  of  7,590  pounds 
of  lint  cotton,  of  the  value  of  $664,  and  also 
18  promissory  notes,  of  the  value  of  $100, 
fuUy  described  in  the  petition.  An  affida- 
vit for  ball  was  made,  and  Bell,  with  cer- 
tain securities,  entered  into  a  bond  in  the 
sum  of  $1,600,  aB  prescribed  by  section  3418 
of  the  Civil  Code,  conditioned  that  the  said 
Bell  should  produce  on  the  trial  all  of  said 
cotton  and  notes  sued  for,  and  for  the  forth- 
coming of  all  of  said  property  to  answer 
such  Judgment,  execution,  or  decree  as 
might  be  rendered  or  issued  In  the  case. 
The  defendant  answered  that  he  was  not 
guilty;  that  the  present  suit  arose  out  of 
business  transactions  between  plaintiffs  and 
defendant  for  the  year  1890,  and  that,  rely- 
ing on  certain  representations  of  the  plain- 
tiffs, he  had  entered  into  a  written  contract 
with  them,  and  executed  and  delivered  his 
note  for  19,158  pounds  of  cotton,  payable 
November  1,  1890;  that  said  note  and  con- 
tract were  obtained  by  fraud,  etc.  He  de- 
nied any  indebtedness  to  the  plaintiffs. 
Plaintiffs  introduced  in  evidence  a  note  of 
defendant,  dated  May  9,  1890,  for  19,158 
pounds  of  cotton,  to  be  due  November  1st 
after  date;  also,  two  contracts  made  with 
the  defendant,  covering  the  subject-matter 
of  the  note.  The  stipulations  of  the  con- 
tracts, in  brief,  are:  That  Bell  was  appoint- 
ed agent  for  the  sale  of  plaintiffs'  fertilizers 
at  two  places  in  Decatur  county.  Plaintiffs 
agreed  to  consign  to  him,  for  sale  on  com- 
mission, fertilizers  to  the  value  of  a  named 
amount    Such  fertilizers  were  to  be  con- 


sidered as  the  property  of  plaintiffB  until 
sold,  and  such  parts  as  remained  unsold, 
and  the  proceeds  arising  from  sales,  should 
be  held  in  trust  for  the  plaintiffs  by  the 
defendant,  and  subject  to  their  order.  That 
defendant  should  keep  an  accurate  account 
of  sales,  and  render  a  statement  of  same^ 
together  with  the  names  of  purchasers,  etc., 
and  should  protect  the  goods  unsold.  That 
for  all  time  sales  made  by  the  defendant, 
whether  for  cotton  or  currency,  notes  were 
to  be  taken  on  forms  furnished  by  plain- 
tiffs, and  should  be  forwarded  to  plaintiffs 
by  a  given  date,  together  with  a  statement 
of  such  sales  and  of  goods  remaining  un- 
sold. These  notes  would  thereafter  be  re- 
turned to  defendant  for  collection,  and  were 
to  be  held  in  trust  for  plaintiffs.  That  for 
cash  sales  defendant  should  promptly  remit 
The  names,  prices,  and  amounts  of  ferti- 
lizers agreed  to  be  shipped  to  the  defend- 
ant under  this  contract  were  then  set  out 
Defendant  was  allowed  until  the  1st  of  May 
thereafter  to  elect  whether  he  wduld  pay 
for  the  fertilizers  shipped  in  currency  or 
cotton.  If  the  former,  he  was  then  to  for- 
ward his  note,  accoiiipanied  with  farmers' 
notes  as  collateral.  The  compensation  to 
be  received  by  the  defendant  was  the  dif- 
ference between  the  net  prices  for  which 
the  goods  were  charged  and  the  prices  at 
which  the  defendant  should  sell  the  goods. 
It  was  further  stipulated  that  the  defend- 
ant should  guaranty  all  sales  made,  etc. 
The  plaintiffs'  evidence  tended  to  show: 
That  the  defendant  had  paid  11  bales  of  cot- 
ton on  his  note  at  one  time,  and  4  more  at 
another,  leaving  a  balance  of  10,^0  pounds 
of  cotton  due.  That  cotton  was  worth  8^ 
cents  per  pound  at  the  date  the  note  ma- 
tured. Defendant  also  held  notes  of  the 
value  of  $100  given  by  various  named  par- 
ties, all  of  which  belonged  to  the  plaintiffs. 
That  on  the  4th  of  November  he  owed  plain- 
tiffs 10,940  pounds  of  cotton,  and  at  that 
time  had  on  hand  notes  uncollected  to  the 
amount  of  $400.  That  the  defendant  re- 
ported this  to  the  agent  of  the  plaintiffs 
by  a  printed  list  Plaintiffs  detnanded  a 
settlement  of  the  defendant  which  he  de- 
clined to  make  unless  plaintiffs  would  settle 
all  differences  which  existed  between  them. 
Plaintiffs  then  demanded  the  cotton  and 
notes  sued  for,  which  defendant  refused  to 
deliver.  A  witness  for  plaintiffs,  who  was 
their  agent  in  the  transactions  with  the 
defendant  on  whose  evidence  plaintiffs  re- 
lied to  make  out  their  case,  testified:  That 
the  way  he  arrived  at  what  amount  of  cot- 
ton Bell  collected  was  by  taking  what  notes 
the  latter  had  on  hand,  and  deducting  them 
from  the  balance  of  the  cotton  due.  That 
Bell  told  him  that  the  ones  sued  for  were 
the  only  notes  he  had  on  hand  uncollected. 
It  is  possible  that  the  defendant  might  have 
taken  stock  in  payment  of  some  of  the 
notes,  but  plaintiffs  had  nothing  to  do  with 
the  stock.  What  they  wanted  was  for  their 
notes  to  be  collected.    When  he  demanded 
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the  notes  of  the  defendant,  the  latter  offer- 
ed to  give  them  up,  as  well  as  what  cotton 
he  had  on  hand,  provided  witness  would 
give  him  up  this  note  and  settle  some  old 
matters  that  did  not  have  anything  to  do 
with  this  case.  "We  brought  suit  for  the 
cotton  that  he  had  on  hand,  and  the  bal- 
ance of  the  notes  that  had  been  collected." 
This  suit  Is  instituted  to  recover  the  bal- 
ance due  on  defendant's  note,  and  the  list 
of  notes  presented  contained  all  that  the 
defendant  said  he  had  on  hand  uncollected. 
Prices  of  cotton  were  then  shown.  The  de- 
fendant testified:  That  there  were  some  15 
or  20  notes  in  the  list,  which  he  had,  and 
which  were  worth  about  |100.  That  he  had 
not  collected  any  of  these.  He  tried,  but 
could  not  Does  not  think  the  money  could 
be  made  on  such  notes  by  suit.  At  the  con- 
clusion of  the  evidence  for  the  plaintiffs,  de- 
fendant's counsel  moved  the  court  to  award 
a  nonsuit.  This  motion  was  refused,  and 
the  defendant  excepted. 

1.  No  error  was  committed  in  refusing  to 
grant  the  nonsuit.  It  was  very  clearly  shown 
by  the  evidence,  both  for  the  plaintiffs  and 
defendant,  that  the  latter  was  in  possession 
of  certain  notes  described  in  the  petition; 
that  they  belonged  to  the  plaintiffs;  that 
they  had  demanded  them  from  the  defendant, 
which  demand  had  been  refused;  and  also 
the  value  of  such  notes.  This  was  clear  proof 
of  conversion  of  the  notes,  and.  entitled  the 
plaintiffs,  in  any  event,  to  recover  such  notes 
or  their  value.  Under  the  evidence  in  thQ 
case,  the  plaintiffs  were  not  entitled  to  re- 
cover the  cotton  for  which  they  sued.  The 
defendant  offered  to  show  that  he  had  col- 
lected 3,000  pounds  of  cotton,  but  this  evi- 
dence was  objected  to,  and  the  evidence  ex- 
cluded, and  there  was  no  evidence  of  any 
character  which  showed  that  the  defendant 
had  collected  and  converted  to  his  own  use 
any  part  or  portion  of  the  cotton  for  which 
the  action  was  instituted.  It  seems  to  have 
been  the  theory  of  the  plaintiffs  that  inas- 
much as  the  defendant  was  intrusted  by  them 
with  certain  notes  to  collect,  and  these  notes 
were  payable  in  cotton,  when  they  demanded 
a  settlement,  and  received  from  the  defendant 
a  statement  of  the  notes  uncollected,  this  was 
an  admission  of  the  conversion  of  the  cotton 
represented  by  the  notes  not  Included  in  the 
list  of  those  uncollected,  and  sufficient  to  au- 
thorize a  recovery  in  the  action  of  trover. 
Not  so.  There  is  nothing  in  the  evidence 
which  distinctly  shows  that  the  defendant 
collected  any  of  the  notes  in  cotton,  and,  as 
the  plaintiffs  chose  to  bring  their  action  to 
recover  the  cotton  alleged  to  have  been  col- 
lected and  converted,  it  was  Incumbent  upon 
them  to  show  that  the  defendant  had  been  in 
possession  of  the  cotton  for  which  they  sued  at 
some  time  prior  to  the  institution  of  the  ac- 
tion. This  was  necessary  to  prove  conver- 
sion. The  evidence  was  certainly  sufficient 
to  show  the  existence  of  a  debt  due  by  de- 
fendant, but  in  this  action  they  were  not 
seeking  to  collect  a  debt  but  to  recover  cer- 


tain specified  property,  to  which  they  claimed 
title;  and,  while  they  did  not  make  out  a 
case  which  entitled  them  to  recover  from  the 
defendant  for  any  part  of  the  cotton  for 
which  they  brought  suit  yet  they  did  make 
out  a  case  for  the  recovery  of  the  promissory 
notes.  Hence  the  court  did  not  err  in  refus- 
ing to  grant  a  nonsuit 

2.  It  was  offered  to  be  proven  by  the  de- 
fendant that  he  never  did  collect  but  3,000 
pounds  of  cotton  on  the  notes  sent  to  him  by 
the  plaintiffs,  and  that  he  had  not  collected 
the  amount  sued  for  by  the  plaintiffs.  To 
the  admission  of  this  evidence  plaintiffs* 
counsel  objected  on  the  ground  that  by  giving 
bond  in  the  case  the  defendant  was  estopped 
from  denying  that  he  had  the  property  in 
possession.  We  think  this  ground  untenable, 
and  that  the  court  erred  in  rejecting  the  evi- 
dence. The  gist  of  the  action  of  trover  is  the 
conversion  of  the  plaintiffs'  property  by  the 
defendant;  that  is  to  say,  that  the  defendant 
wrongfully  deprived  the  plaintiff  of  posses- 
sion. In  this  case  the  possession,  according  to 
the  evidence  of  the  plaintiffs,  depended  entire- 
ly upon  whether  the  collection  of  the  promis- 
sory notes  sent  to  the  defendant  by  the  plain- 
tiffs had  in  fact  been  made  in  cotton  by  the 
defendant.  Evidence  that  they  were  not  col- 
lected, or  that  they  were  not  collected  in  cot- 
ton, or  how  much  cotton  was  collected  on  the 
notes,  was  certainly  admissible.  Without 
some  proof  of  this  character,  or  admission 
waiving  necessity  of  such  proof,  the  plain- 
tiffs were  not  entitled  to  recover  the  cotton, 
or  any  part  of  it.  The  defense  to  the  action 
was  that  the  defendant  had  not  converted  the 
property;  that  he  had  never  collected,  or  been 
in  possession  of,  the  cotton  for  which  suit 
was  Instituted.  The  claim  that  this  evidence 
ought  not  to  be  admitted,  because  the  de- 
fendant by  giving  bond  in  the  case,  was  es- 
topped from  denying  that  he  had  the  proper- 
ty, cannot  be  maintained.  Giv.  Code,  §  4605, 
prescribes  that,  when  an  affidavit  for  bail  Is 
made  in  connection  with  the  action  of  trover, 
it  is  the  duty  of  the  sheriff  to  take  a  recogni- 
zance, payable  to  the  plaintiff  or  complainant, 
with  security  in  double  the  amount  sworn  to, 
for  the  forthcoming  of  such  personal  property 
to  answer  such  judgment,  execution,  or  decree 
as  may  be  rendered  or  issued  in  the  case.  It 
la  difficult  for  us  to  see  any  reason  why  the 
execution  of  a  bond  of  this  character,  when 
giyen  by  the  defendant  to  keep  him  out  of 
jail,  should  estop  him  from  denying  that  he 
had  possession  of  the  property.  In  the  case 
of  Phillips  V.  Taber.  83  Ga.  570,  10  S.  B.  272. 
this  court  in  referring  .to  the  liability  of  a 
defendant  in  an  action  of  trover,  where  he 
had  given  a  bond  of  this  character,  said: 
"The  defendant  in  a  trover  case  is  not  liable 
by  reason  of  having  given  a  bond  for  the 
eventual  condemnation  money,  but  for  dam- 
ages in  consequence  of  having  converted  the 
plaintiff's  property."  As  we  construe  the  con- 
dition of  the  bond,  it  simply  binds  the  prin- 
cipal and  sureties  to  produce  the  property 
sued  for,  to  answer  any  judgmeat  or  decret 
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which  may  be  rendered  In  the  case;  but  its 
execution  cauoot  be  considered  as  an  admis- 
sion which  would  cut  off  bis  right  to  deny 
ever  having  been  in  possession,  or  having 
converted  the  property.  Such  was  not  its 
purpose,  nor  does  it  have  such  a  legal  effect 
Neither  the  ruling  nor  language  used  in  the 
opinion  in  the  case  of  Commission  Co.  v.  Mc- 
Elhannon<  98  Ga.  394,  25  S.  E.  558,  estab- 
lishes such  a  proposition.  In  our  opinion, 
the  court  erred  in  rejecting  the  evidence 
which  was  offered. 

3.  It  is  also  complained  that  the  court  re- 
jected evidence  of  the  defendant  to  the  effect 
that,  at  the  time  of  the  sale  of  the  fertilizers 
to  him,  the  agent  of  the  plaintiff  stated  that 
he  was  selling  to  the  defendant  these  ferti- 
lizers as  cheap  as  to  any  other  agent  in  the 
county;  that,  believing  these  representations 
to  be  true,  he  entered  into  the  contract;  that 
said  representations  were  untrue;  and  that 
the  plaintiffs  did  sell  to  other  agents  in  the 
county  the  same  grade  of  fertilizers  sold  to 
defendant,  at  prices  very  much  lower  than 
those  given  to  the  defendant  in  his  contract 
of  purchase.  This  evidence,  we  think,  was 
properly  rejected.  It  was,  in  effect,  an  effort 
to  recoup  the  damages  which  the  defendant 
contended  he  sustained  by  reason  of  the  fraud 
of  the  plaintiffs.  But  recoupment  In  the  na- 
tiure  of  damages  cannot  be  pleaded  by  the 
defendant,  nor  adjudicated,  in  an  action  of 
trover,  unless  some  special  equity,  such  as 
nonresldence  or  the  insolvency  of  the  plain- 
tiff, is  shown,  concerning  which  both  the  plea 
and  evidence  are  silent  Harden  v.  Long, 
110  Ga.  — ,  36  S.  B.  100.  See,  also,  Barrow 
T.  Mallory,  89  Ga.  76,  14  S.  E.  878. 

4.  After  the  evidence  closed,  the  court  di- 
rected a  verdict  in  favor  of  the  plaintiffs  for 
$740  principal,  besides  interest  and  costs,  to 
which  direction  the  defendant  excepted. 
From  what  has  been  said,  it  is  clear  that  the 
direction  of  a  verdict  In  favor  of  the  plaintiffs 
Was  error.  As  we  have  attempted  to  show, 
the  plaintiffs  were  not  euititled  to  recover  any 
part  of  the  cotton  for  which  they  sned,  and, 
of  course,  were  not  entitled  to  recover  the 
value  of  it.  Judgment  reversed.  All  the 
Justices  concurring. 


cm  Oa.  797) 

SMITH  V.  TOWNS  et  al, 

(Supreme  Court  of  Georgia.  July  14,  1000.) 
EJBCTMBNT-PLBADINQ. 
This  case  is  controlled  by  the  decision  of 
this  court  in  Ewing  y.  Shropshire,  7  S.  E.  554, 
SO  Ga.  374,  and  it  follows  that  the  court  erred 
in  overruling  the  demurrer  to  the  plaintiffs'  pe- 
tition. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  O.  M.  Towns  and  others  against 
Halsted  Smith.  Judgment  for  plaintiffs,  and, 
defendant  brings  error.    Reversed. 

'    This  wcU  an  Action  of  complaint  for  land. 
:  The  petition  contained  the  foHbwing.  alle^ 


gallons  and  prayers:  "(1)  That  said  Mary 
Eugenia  Towns  is  a  minor  20  years  of  agv. 
and  that  said  Eunice  Belle  Towns  is  a  mi- 
nor 17  years  of  age.  (2)  That  Halsted 
Smith,  of  said  county,  by  his  tenant,  Ben 
Prior,  is  in  possession  of  the  following  tract 
or  parcel  of  land,  with  the  improvements 
thereon,  in  the  Fifth  ward  of  the  city  of 
Rome,  in  said  state  and  county,  to  wit, 
known  as  "Lot  97,"  in  Butler's  addition  to 
the  town  of  South  Rome,  according  to  the 
survey,  stakes,  and  map  of  said  addition: 
the  same  beipg  S.  W.  portion  of  land  lot 
No.  277,  23d  district  and  bd  section  of  Floyd 
county,  Ga.,  fronting  on  Dunlap  (now  For- 
rest) street  67  feet,  and  running  back  160 
feet,  more  or  less;  and  that  said  lands  are 
worth  one  thousand  dollars.  (3)  That  your 
petitioners  are  the  true  owners  in  fee  slmplo 
of  three-fourths  undivided  interest  in  said 
land;  that  said  Halsted  Smith  owns  In  fee 
simple  one-fourth  of  said  land.  (4)  That 
James  H.  Cooper,  on  the  22d  day  of  June. 
1885,  executed  to  'Mary  W.  Towns  and  the 
heirs  of  her  body,  bom  and  to  be  born,*  a 
deed  to  the  lands  hereinbefore  described.  (5) 
That  petitioners  are  the  heirs,  and  the  only 
heirs,  of  the  body  of  said  Mary  W.  Towns; 
and  that  said  Mary  W.  Towns  departed  this 
life  on  the  2d  day  of  June,  1884.  (6)  That 
by  the  deed  before  described  said  Mary  W. 
Towns  and  your  petitioners  held  and  owneil 
each  Jointly  an  undivided  one-fourth  Inter- 
est in  said    lands.    (7)  Petitioners    further 

show  that  on  the day  of ,  ISOTs. 

said  Mary  W.  Towns  executed  to  said  Hal- 
sted Smith  a  deed  to  said  lands;  that  by 
said  deed  she  conveyed  to  said  Smith  her 
Interest  in  said  land,  to  wit,  an  undiyide<i 
one-fourth  interest;  and  that  said  Smith 
went  into  possession  of  said  lands  on  that 
date,  all  of  petitioners  being  minors;  and 
that  said  Smith's  title  T>r  claim  of  titie  I^ 
under  said  deed  only,  and  therefore  through 
a  common  graiitor  with  petitioners,  to  wit. 
J.    H.    Cooper.    (8)  That   said   Smith    from 

said day  of ^  1893,  has  receive<l 

all  the  rents  and  profits  of  said  land«  which 
are  and  have  been  of  the  annual  value  of 
one  hundred  dollars.  (9)  Petitioners  fur- 
ther show  that  the  money  invested  in  the 
purchase  of  said  lands  was  a  trust  fund 
for  the  benefit  of  the  said  Mary  W.  Towns 
and  her  said  children,  born  and  to  be  born, 
and  was  Invested  in  accordance  with  the 
parol  trust  imposed  on  It  by  Gerome  Har- 
ris and  Mrs.  Harris  individually  and  as  ad- 
ministrator and  administratrix  of  Jas.  D. 
Harris,  deceased,  for  the  benefit  of  the  said 
Mary  W.  Towns  and  the  said  heirs  of  her 
body,  bom  and  to  be  bom.  (10)  Petitioners 
further  show  that  after  the  execution  and 
delivery  of  said  deed  by  said  J.  H.  Cooper, 
during  petitioners'  minority,  petitioners^ 
names  and  interest  were  stricken  from  said 
deed,  and  the  same,  so  erased,  was  deliver- 
ed tb  said  Halsted  Smith,  who  now  holds 
the-  same,  if ^ it. is  not  destroyed.  (11)  That 
^said  Halsted  Smith  had  full  notice  of  peti- 
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tioners*  rigbt,  title,  and  Interest  in  said 
landfi  before  the  deed  was  executed  to  him 
by  Mary  W.  Towns.  (12)  Petitioners  pray 
that  Halsted  Smith  be  required  to  bring 
said  deed  into  court,  but  waive  further 
discoyery  by  him.  (13)  Petitioners  further 
pray:  (a)  That  guardians  ad  litem  be  ax>- 
pointed  for  Mary  Eugenia  Towns  and  Eu- 
nice Belle  Towns;  (b)  that  the  deed  under 
which  they  hold,  a  copy  of  which  substan- 
tially is  hereto  attached,  marked  'Exhibit 
A,'  be  set  up  and  established;  (c)  that  writ 
of  possession  issue  in  their  favor  for-  the 
lands  in  dispute;  or  (d)  that  by  proper  pro- 
<*eedings  in  such  cases  made  and  provided 
Raid  lands  be  partitioned  by  the  appoint- 
ment of  commissioners,  who  shall  sell  said 
lands,  setting  aside  to  each  in  severalty  his 
or  her  portions  of  the  proceeds  of  said  sale, 
and  they  be  given  Judgment  against  defend- 
ant for  three-fourths  of  the  rents  and  mesne 
profits  received  by  him/*  To  said  petition 
a  demurrer  was  filed  as  follows,  to  wit: 
"N6w  comes  defendant  in  the  above-stated 
case,  and  demurs  to  the  petition  of  said 
plaintiffs,  and  for  grounds  of  demurrer 
says:  (1)  That  said  petition  sets  forth  no 
legal  cause  of  action  against  said  defendant, 
nor  any  legal  ground  upon  which  to  base 
recovery  of  said  land,  or  a  prayer  of  ref- 
ormation of  the  deed  of  James  H.  Cooper 
to  Mary  W.  Towns.  (2)  Defendant  demurs 
to  the  third  paragraph  of  plaintiffs'  petition 
because  said  paragraph  sets  out  no  facts 
which  show  ownership  of  the  land  referred 
to  therein;  nor  is  there  any  abstract  of  title 
attached  to  said  petition  showing  title  as 
alleged  in  said  paragraph.  (8)  Defendant 
demurs  to  the  fourth,  fifth,  and  sixth  para- 
graphs of  -said  petition  upon  the  ground 
that  the  language  quoted  in  the  fourth 
paragraph  conveys  no  title  to  any  other  per- 
son than  said  Mary  W.  Towns.  (4)  Defend- 
ant demurs  to  the  seventh  paragraph  of 
said  petition  upon  the  ground  that  the  alle- 
gations in  said  paragraph  show  that  said 
Mary  W.  Towns  executed  to  said  defendant 
a  deed  to  said  lands;  said  allegations  show 
that  said  defendant  received  the  whole  title 
to  said  lands,  and  not  to  any  portion  there- 
of, and  no  allegation  in  the  said  seventh 
paragraph  sets  forth  any  legal  reason  to  the 
contrary.  (5)  Defendant  demurs  to  the 
ninth  paragraph  of  plaintiffs'  petition  upon 
the  ground  that  a  parol  trust  cannot  be  set 
up  in  opposition  to  the  express  terms  of  a 
written  instrument;  and  further  that  no 
notice  of  such  parol  trust  is  alleged  to  have 
been  received  by  defendant  before  his  pur- 
chase of  the  land.  (6)  Defendant  demurs 
to  that  portion  of  the  prayer  marked  "(b)" 
in  the  twelfth  paragraph  of  plaintiffs*  peti- 
tion, and  moves  to  strike  Exhibit  A,  refer- 
red to  in  said  subparagraph,  because  said 
paragraph  and  said  exhibit  are  not  set  up 
as  a  part  of  the  allegations  in  said  case, 
but  as  a  prayer  in  consequence  of  other 
allegations  which  do  not  embrace  said  ex- 


hibit Defendant  says  that  Exhibit  A  is  not 
a  part  of  a  prayer,  and  is  only  permissible 
as  a  part  of  the  allegations  which  make 
a  ground  for  action."  Said  demurrer  was 
overruled,  and  the  defendant  excepted. 

Halsted  Smith,  in  pro.  per.  Nat  Harris 
and  J.  H.  Hoskinson,  for  defendants  in  er- 
ror^ 

PER  CUHIAM.    Judgment  reversed. 


(HI  Ga.  880) 
BOHANNON,    Tax    Collector,    et    al.    v. 
WROUGHT-IRON  RANGE  CO. 

(Supreme  Court  of  Georgia.    Aug.  7,  19<X).) 

PBDDLBRS'    TAX— LrlABILITY    OP    TRADING 
CORPORATION. 

1.  Since  only  a  natural  person  'Vho  itiner- 
ates for  trading  purposes"  can,  under  the  stat- 
utes of  this  state,  be  regarded  as  a  "peddler," 
there  is  no  authority  of  law  for  issuing  or  en- 
forcing against  a  trading  corporation  an  execu- 
tion for  a  special  tax  alleged  to  be  due  by  it  as 
a  peddler.  Range  Oo.  v.  Johnson.  11  S.  E.  233, 
84  Ga.  754,  8  L.  R.  A.  273. 

2.  It  follows,  from  an  application  of  the  fore- 
going to  the  facts  of  the  present  case,  that  the 
court  did  not  err  in  granting  the  injunction* 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Flte,  Judge. 

Action  by  the  Wrought-Iron  Range  Com- 
pany against  J.  M.  Bohannon,  tax  collector, 
and  others.  From  a  Judgment  granting  an 
injunction  the  tax  collector  brings  error. 
Affirmed. 

Sam  P.  Maddox,  Sol.  Gen.,  and  J.  M.  Ter- 
rell, Atty.  Gen.,  for  plaintiff  in  error.  J.  M. 
Neel,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(108  G«.  773) 


OONBT  T.  STATB. 


(Supreme  Court  of  Georgia.    April  17,  1899.) 

RAPB-GORaOBORATION   OF  WITNESS— 
INSTRUCTIONS. 

When  on  the  trial  of  an  indictment  for 
rape  the  state  depended  for  a  conyiction  sole- 
ly upon  the  evidence  of  the  alleged  victim  of 
the  crime,  and  there  was  evidence  strongly  tend- 
ing to  impeach  her,  and  no  evidence  whatever 
of  any  facts  or  circumstances  in  any  manner 
tending  to  corroborate  her,  it  was  erroneous  to 
charge  upon  the  subject  of  corroboration.  Such 
an  error  In  such  a  case  requires  the  granting 
of  a  new  trial. 
rSyllaboB  by  the  Court) 

Error  from  superior  court.  Dodge  county; 
Smith,  Judge. 

One  Coney  was  convicted  of  rape,  an^ 
brings  error.    Reversed. 

Roberts  &  Milner,  for  plaintiif  in  etTor. 
J.  F.  De  Lacy,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 
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(68  a  C.  469) 

BURKHIM  ▼.  PINKHUSSOHN. 

(Supreme  Oourt  of  South  Oroliua.     Aug.  21, 

1900.) 

ADMINISTRATOR  —  NONRESIDENT  —  FOREIGN 

APPOINTMENT— EPPECT—BVI- 
,  DENCB— REVIEW. 

1.  The  appellate  court  will  not  consider  facts 
which  appear  only  in  the  exceptions,  or  in  ^Le 
argument  of  counsel,  and  which  do  not  appear 
in  the  record. 

2.  Where  appellant  had  been  appointed  ad- 
ministrator by  a  court  in  Florida,  tne  appoint- 
ment of  another  administrator  for  the  same  es- 
tate by  a  court  in  South  Carolina  was  not  in 
Tiolation  of  Oonst.  U.  S.  art.  4,  §  1,  providing 
that  full  credit  should  be  given  by  one  state 
to  the  judicial  proceedings  of  other  states. 

8.  The  finding  of  fact  by  a  court  in  Florida 
that  appellant  was  a  fit  and  proper  person  to 
administer  an  estate  was  not  binding  on  a 
South  Carolina  court  in  appointing  an  admin- 
istrator for  the  same  estate. 

4.  Payment  for  burial  clothes,  with  the  pur- 
pose of  obtaining  administration  thereby,  is 
not  suflicient  to  give  a  right  to  the  appointment 
as  administrator. 

5.  Under  Rev.  St.  1893,  §  2067,  providing 
that,  if  an  administrator  moves  out  of  the 
state,  his  letters  shall  be  revoked,  a  nonresi- 
dent cannot  be  appointed  as  an  administrator, 
since  such  an  appointment  is  forbidden  by  im- 
plication. 

6.  One  who  petitioned  for  letters  of  admin- 
istration could  testify  that  he  paid  a  doctor's 
bill  for  the  deceased,  notwithstanding  0)de, 
§  400,  providing  that  a  party  to  an  action 
against  an  administrator,  etc.,  cannot  testify  in 
his  own  favor  regarding  a  transaction  with  the 
deceased,  since  the  testimony  was  not  given  in 
an  action  against  any  of  the  paities  named 
in  the  section. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  comity;   George  W.  Gage,  Judge. 

Proceeding  to  appoint  an  administrator  for 
the  estate  of  William  Neubert,  deceased. 
From  a  judgment  of  the  circuit  court  dismiss- 
ing his  appeal  from  the  probate  court,  and 
sustaining  an  order  appointing  J.  S.  Pink- 
hussohn  administrator  of  the  estate,  L.  J. 
Burkbim  appeals.    Affirmed. 

The  following  are  appellant's  exceptions: 
**(!)  That  the  decree  is  in  contravention  of 
section  1,  art  4,  of  the  constitution  of  the 
United  States,  requiring  that  'full  faith  and 
credit  shall  be  given,  in  each  state,  to  the  pub- 
lic acts  and  records  and  Judicial  proceedings 
of  every  other  state,*  In  this:  that  It  repudiates 
the  appointment  of  L.  J.  Burkhim  as  admin- 
istrator of  the  estate  of  William  Neubert,  de- 
ceased, by  the  proper  court  of  Alachua  coun- 
ty. In  the  state  of  Florida,  the  residence  of 
the  deceased.  (2)  That  the  decree  Is  in  con- 
travention of  said  section  1  of  article  4  of  the 
constitution  of  the  United  States  in  finding 
that  the  administrator,  L.  J.  Burkhim,  so  ap- 
pointed by  the  proper  court  of  Alachua  coun- 
ty, in  the  state  of  Florida,  as  a  proper  per- 
son for  said  administration,  *ls  not  a  proper 
person  to  be  intrusted  with  the  administra- 
tion of  William  Neubert*  (3)  That  there  Is 
no  evidence  that  the  said  L.  J.  Burkhim  was 
not  a  proper  person.  (4)  Because  L.  J.  Burk- 
him was  the  largest  creditor  of  William  Neu- 
bert, deceased,  and  entitled  to  the  adminis- 
tration.    (5)  Because  Mr.   Pinkhussohn,  the 


appointee,  was  not  a  creditor  (a)  because  his 
claim  of  $2  was  a  pretext;  <b)  becaiue  the 
probate  judge  allowed  him  to  establish  such 
claim  by  his  own  oath,  contrary  to  section  400 
of  the  Code;  (c)  because  the  probate  Judge 
refused  to  subpoena  Miss  Swan,  a  witness,  to 
disprove  said  claiuL" 

W.  H.  Thomas  and  Robert  B.  Davi8»  for 
appellant  J.  N.  Nathans,  J.  N.  Nathans,  Jr., 
and  Huger  Sinkler,  for  respondent 

McIVER,  C.  J.  For  reasons  that  will  here- 
inafter appear,  we  deem  it  necessary  to  set 
out  the  "case"  in  full,  which  is  as  follows:  "J. 
S.  Pinkhussohn,  a  resident  of  Charleston,  S. 
C,  on  the  3d  November,  1898,  filed  his  peti- 
tion in  the  probate  court  for  Charleston  coun- 
ty alleging  that  William  Neubert,  a  resident 
of  Charleston,  South  Carolina,  and  of  Gaines- 
ville, Florida,  died  intestate,  leaving  personal 
property  in  Charleston  of  the  value  of  $25,000, 
and  no  relatives  in  this  city;  and  the  peti- 
tioner is  a  creditor,  and  praying  letters  of 
administration,  etc.  L.  J.  Burkhim,  a  resi- 
dent of  Gainesville,  Florida,  on  the  same  day 
filed  his  petition  alleging:  That  Wm.  Neu1)ert, 
of  Gainesville,  Florida,  died  29th  October, 
189S,  intestate,  leaving  a  brother  and  sister  in 
Germany;  the  petitioner  is  a  creditor;  that 
deceased  had  $40  in  a  bank  in  Charleston,  and 
perhaps  other  assets;  that  petitioner  has  ap- 
plied for  letters  of  administration  upon  this  es- 
tate in  Alachua  county,  Florida,  and  has  re- 
ceived preliminary  papers  for  the  administra- 
tion thereof.  He  asks  letters  of  administra- 
tion. Burkhim  also  filed  a  caveat  against  the 
granting  of  letters  of  administration  to  Pink- 
hussohn, because  he  denies  that  Pinkhussohn 
is  a  creditor,  and  as  a  stranger  he  cannot  be 
appointed;  that  he  (Burkhim)  has  been  ap- 
pointed administrator  ad  bona  coUigenda 
from  the  domiciliary  court  in  Florida;  that 
any  administration  in  this  county  will  be  only 
ancillary,  and  that  by  granting  him  (Burk- 
him) the  administration  it  will  prevent  cir- 
cumlocution and  expense.  Publication  of  ci- 
tation was  made  in  regular  form  for  17th 
November,  1898,  and,  the  parties  appearing 
upon  that  day,  at  the  request  of  Burkhim  it 
was  postponed  until  the  ICth  December,  1898, 
when  the  case  was  heard  and  determined. 
The  letters  of  administicition  to  Pinkhus- 
sohn were  Issued  to  him  on  tue  17tb,  reciting, 
•Whereas,  Wm.  Neubert  late  of  Gainesville, 
Florida,  died  intestate,  •  •  •  leaving 
property  in  this  state,'  etc.  The  testimony 
of  J.  S.  Pinkhussohn  (objected  to  by  Mr. 
Thomas  for  Burkhim)  was  that  at  Nenbert*s 
request  he  had  paid  |2  to  Dr.  Edwards,  a  bill 
for  medical  attendance  on  Neubert  some  time 
before  Neubert's  death,  and  that  he  had  not 
been  repaid;  that  Neubert  spent  three,  four, 
and  five  months  in  Charleston,  and  kept  al- 
most all  his  property  here,  to  wit  securities, 
moneys  in  bank,  etc.,— some  $20,000.  He  in- 
troduced Judgments  against  Burkhim  for  $2,- 
000.  L.  J.  Burkhim  testified  that  he  was  a 
creditor  of  the  estate  to  the  extent  of  about 
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$20  for  a  suit  ctf  clothes  bought  for  the  de- 
ceased after  death;  that  the  estate  In  Flori- 
da is  $400  In  cash  and  a  bond  for  $4,000; 
that  he  (Burkhim)  ts  a  resident  of  Gaihes- 
▼Ule,  Florida,  He  also  produced  his  letters 
of  administration  from  Alachua  county,  Flor- 
ida, by  the  proper  court,  giving  him  (Burk- 
him,—'in  whose  fidelity  in  this  behalf  I  very 
much  confide')  the  administration  of  said  es- 
tate on  the  15th  December,  1898.  The  gener- 
al findings  of  the  probate  court,  among  other 
things,  were:  The  probate  judge  of  Charles- 
ton finds  that  the  assets  in  Florida  are  far 
more  than  enough  to  pay  all  Florida  debts; 
that  Pinkuussohn  is  a  creditor,  and  that 
Burkhim  is  not,  and  that  his  action  in  paying 
for  the  burial  clothes  was  intended  to  obtain 
administration;  and,  further,  that  he  has  un- 
satisfied judgments  against  him,  and  *I  do 
not  regard  him  as  a  suitable  person  to  be  in- 
trusted wiiu  the  administration  of  so  large 
an  estate.  He  is  also  a  nonresident  of  this 
state.*  He  also  finds  that  the  heirs  of  Neu- 
bert  reside  in  Germany,  and  that  they  have 
given  C.  O.  Witte,  consul  of  the  German 
empire  in  Charleston,  power  of  attorney  to 
represent  them  in  all  matters  pertaining  to 
the  estate,  and  to  receive  their  shares  of  the 
estate  for  them,  etc.  From  this  decree  Mr. 
Burkhim  appealed  to  the  circuit  court,  be- 
cause Burkhim,  being  the  domiciliary  admin- 
istrator of  Alachua  county,  Florida,  the  resi- 
dence of  the  deceased,  should  be  appointed 
ancillary  administrator  in  this  state,  and 
that  after  his  appointment  in  Florida,  with- 
out discrediting  evidence  here,  his  right  is  un- 
questionable; because  the  court  refused  to 
hear  testimony  of  the  domicile;  because  Plnk- 
faussohn  was  allowed  to  establish  his  credit- 
orship  by  his  own  oath;  because  the  adminis- 
tration of  Pinkhussohn  is  clearly  In  the  in- 
terest of  the  debtors  of  Neubert;  because 
Pinkhussohn,  not  being  a  creditor,  could  only 
be  given  [letters]  ad  bona  colllgenda;  and 
because  he  ignored  the  transcript  from  Flor- 
ida proven  before  him.  On  the  7th  April, 
1899,  the  present  respondent  moved  before 
Judge  Klugh,  after  due  notice,  to  dismiss  the 
appeal,  but  on  that  day  his  motion  was  re- 
fused, and  he  served  notice  of  appeal  to  the 
supreme  court,  and  finally  abandoned  his 
appeal.  [While  we  do  not  see  that  this  para- 
graph has  any  relevancy  whatever  to  any 
of  the  questions  which  this  court  Is  called 
upon  to  determine,  yet,  as  we  find  it  In  the 
"case,"  which  we  proposed  to  set  out  in  full, 
we  did  not  feel  at  liberty  to  omit  even  this 
Irrelevant  paragraph.]  The  cause  came  be- 
fore Judge  Gage  at  the  December  term.  1899, 
and  he  made  the  following  decree:  *This  is 
an  appeal  trom  the  decretal  order  of  the  pro- 
bate court  granting  letters  of  administration 
to  the  respondent,  J.  S.  Pinkhussohn.  The 
order  of  the  probate  court  sets  forth  the  facts 
upon  which  his  judgment  was  based,  and, 
after  hearing  counsel  for  appellant  and  re- 
spondent, I  am  satisfied,  among  other  rea- 
sons, that  the  appellant,  L.  J.  Burkhim,  is 
not  a  proper  person  to  be  intrusted  with  the 


administration  of  the  estate  of  William  Neu- 
bert, and  that,  therefore,  the  appeal  heroin  be 
dismissed,  and  that  the  decretal  order  of  the 
probate  judge,  dated  December  16,  1898,  be, 
and  is  hereby,  sustained  as  the  judgment 
of  this  court,  and  that  this  decree  be  certified 
by  the  clerk  of  this  court  to  the  said  probate 
court  for  such  other  proceedings  as  may  be 
necessary  to  enforce  the  same.' "  From  this 
judgment  the  said  L.  J.  Burkhim  gave  dtie 
notice  of  appeal  to  this  court,  basing  the  same 
upon  the  several  exceptions  set  out  in  the  rec- 
ord, a  copy  of  which  the  reporter  will  insert 
in  his  report  of  this  case. 

Before  proceeding  to  the  consideration  of 
the  exceptions,  we  find  it  necessary  to  say 
that  some  facts  which  may  possibly  be  mate- 
rial are  stated  in  the  arguments  of  counsel 
which  are  not  to  be  found  in  the  "case"  as 
prepared  for  argument  here,  and  which, 
therefore,  cannot  be  considered  by  the  court. 
For  this  reason  we  thought  it  best  to  incor- 
porate in  this  opinion  the  whole  of  the  "case" 
as  we  find  it  printed  in  the  record,  and  shall 
base  our  conclusions  upon  facts  which  we 
find  in  the  "case,"  without  regard  to  any 
additional  facts  which  may  be  stated  in  the 
exceptions  or  in  the  argument  of  counsel, 
which,  under  the  well-settled  rule,  this  court 
Is  not  at  liberty  to  consider.  Ever  since  the 
case  of  State  v.  Wilder,  13  S.  C.  344,  decided 
as  far  back  as  November,  1879.  and  uniform- 
ly followed  ever  since,  it  has  been  the  settled 
rule  that  this  court  cannot  consider  any  fact 
which  does  not  appear  in  the  "case"  as  pre- 
pared for  argument  here,  and  which  appears 
only  in  the  exceptions  or  in  the  argument  of 
counsel.  In  the  light  of  this  rule,  so  long  and 
so  well  settled,  we  will  proceed  to  the  consid- 
eration of  the  several  exceptions.  We  are  un- 
able to  discover  from  the  "case"  anything 
tending  to  show  that  section  1  of  article  4  of 
the  constitution  of  the  United  States,  re- 
quiring that  "full  faith  and  credit  shall  be 
given  in  each  state,  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of  every  other 
state,"  has  been  violated,  as  is  claimed  in 
the  first  exception;  for  there  is  nothing  in 
the  "case"  which  shows  that  the  action  of  the 
court  in  Florida  appointing  Burkhim  admin- 
istrator there  was  repudiated,  or  even  disre- 
garded, either  by  the  probate  judge  or  the  cir- 
cuit judge,  here.  The  rule  that  the  judg- 
ments and  decrees  of  the  court  of  any  state 
have  no  extraterritorial  force  is  too  well  set- 
tled to  require  the  citation  of  any  authority. 
While,  therefore,  the  action  of  the  court  in 
Florida  may  have  had  the  effect  of  investing 
Burkhim  with  all  the  rights  and  powers  of 
administrator  in  that  state,  it  certainly  had 
no  force  and  effect  in  this  state.  If  he  de- 
sired to  become  administrator  here,  his  duty 
was  to  do  exactly  what  he  did  do,— apply  to 
the  proper  authority  here  for  letters  of  ad- 
ministration in  this  state;  and  upon  such  ap- 
plication it  was  not  material  to  inquire  what 
the  court  in  Florida  had  done.  The  first  ex- 
ception must,  therefore,  be  overruled. 

For  a  somewhat  similar  reason  the  second 
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must  also  be  overruled.  The  flndUng  of  the 
fact  by  the  court  in  Florida  that  the  appel- 
lant was  a  fit  and  proper  person  to  be  intrust- 
ed with  the  administration  of  the  estate  there 
was  in  no  way  binding  upon  the  court  here. 
See  Overby  v.  GOrdan.  177  U-  S.  214,  20  Sup. 
Ct.  603,  44  If.  Edw  — ,  and  the  cases  therein 
cited. 

The  third  exception,  based  as  it  is  upon  an 
allegation  of  fact  whicn  does  not  appear  in 
the  "case,"  cannot  be  sustained.  We  do  not 
know  what  evidence  was  before  the  probate 
Judge,  as  the  "case"  does  not  show  or  purport 
to  show  all  of  the  testimony  which  was  be- 
fore the  probate  Judge. 

The  fourth  exception,  based  as  it  is  upon 
the  assumption  that  Burkhim  was  the  largest 
creditor  of  the  Intestate,  cannot  be  sustain- 
ed, because  it  is  directly  contradicted  by  the 
finding  of  fact  by  the  probate  Judge,  con- 
curred in  by  the  circuit  Judge,  that  the  ap- 
pellant was  not  a  creditor  of  the  intestate. 
Indeed,  it  appears  from  the  testimony  of 
Burkhim,  as  stated  in  the  "case.**  that  he 
does  not  pretend  to  have  been  a  creditor  of 
Neubert  at  the  time  of  his  death;  but  his 
claim  to  be  a  creditor  is  based  upon  the  fact 
that  after  the  death  of  Neubert  he  bought  a 
suit  of  clothes  in  which  to  bury  the  deceased, 
for  which  he  paid  "about  |20."  It  is  true  that 
in  19  Am.  &  Eng.  Enc.  Law,  at  page  195,  it  is 
said,  "A  claim  which  accrued  after  the  death 
of  the  deceased,  as  for  funeral  expenses,  is 
suflicient  to  give  the  right  to  administer.*' 
But  this  is  based  upon  only  two  cases,  which 
seem  to  admit  that  this  is  a  doctrine  only  to 
be  applied  in  exceptional  cases.  Certainly  it 
should  not  be  applied  in  a  case  like  this, 
where  the  probate  Judge  finds  as  a  fact  that 
Burkhim's  action  "in  paying  for  the  burial 
clothes  was  Intended  to  obtain  administra- 
tion." And  when  to  this  is  added  that  the 
attempt  is  made  in  this  case  to  apply  this  ex- 
ceptional doctrine  in  favor  of  an  applicant  for 
administration  who  is  a  nonresident  of  the 
state,  who  is  incumbered  with  debts  to  a 
large  amount,  which  have  been  reduced  to 
Judgment  we  are  certainly  satisfied  that  the 
probate  Judge  was  right  in  declining  to  issue 
letters  of  administration  to  the  appellant.  It 
is  true  that  the  case  of  Jones  v.  Jones,  12 
Rich.  Law,  623,  has  been  cited  as  holding  that 
administration  may  be  granted  to  one  resid- 
ing bey6nd  the  limits  of  the  state.  But,  as 
was  well  argued  by  counsel  for  respondent, 
that  case  was  decided  prior  to  the  passage  of 
the  act  of  1878,  now  incorporated  in  Rev.  St. 
1893  as  sections  2067  and  2068,  which  nec- 
essarily implies  that  a  nonresident  of  the 
state  cannot  be  granted  letters  of  administra- 
tion; for  that  act  provides  that,  if  an  execu- 
tor or  administrator,  since  the  grant  of  let- 
ters testamentary  or  of  administration,  shall 
change  his  domicile  to  a  place  beyond  the 
limits  of  the  state,  his  letters  shall  be  re- 
voked. Of  course,  this  necessarily  implies 
that  a  grant  of  letters  of  administration  to 
one  who  is  a  nonresident  at  the  time  would 
not  be  lawtuL 


The  fifth  and  only  remaining  exception  is 
that  Pinldiussohn  was  not  a  creditor  of  the 
intestate,  which  is  based  upon  three  grounds: 
(1)  That  his  claim  was  a  pretext;  (2)  be- 
cause he  was  allowed  to  establish  bis  daim 
by  his  own  oath^  contrary  to  the  provisions 
of  section  400  of  the  Code;  (3)  because  the 
probate  judge  refused  to  subpoena  Miss  Swan, 
a  witness,  to  disprove  said  claim.  The  first 
of  these  grounds  is  clearly  untenable,  as  there 
is  no  testimony  whatever  to  sustain  it,  and 
is  in  direct  confiict  with  the  concurrent  find- 
ings of  the  Judge  of  probate  and  the  circuit 
Judge.  The  second  ground  is  likewise  unten- 
able. In  the  first  place,  it  does  not  appear 
that  the  objection  to  Pinkhussohn's  testimony 
was  based  upon  the  ground  now  insisted  up- 
on. But,  waiving  that,  the  general  rule  now 
unquestionably  is  that  interest  does  not  dis- 
qualify, and  the  question  is  whether  the  testi- 
mony objected  to  falls  within  any  of  the  ex- 
ceptions. The  only  one  within  which  it  can 
possibly  be  claimed  to  fall  is  that  which  for- 
bids a  person  who  is  a  party  to  an  action  or 
proceeding  from  testifying  in  his  own  favor 
against  a  person  prosecuting  or  defending 
such  action  as  executor  or  administrator, 
etc.,  in  regard  to  a  transaction  or  conversation 
between  such  witness  and  a  person  deceased. 
Here,  while  It  is  true  that  the  witness  was 
testifying  as  to  a  transaction  with  a  person 
deceased,  he  was  not  so  testifying  in  an  ac- 
tion against  the  administrator  or  other  per- 
son named  in  the  section  as  bearing  certain 
relations  to  such  deceased.  See  Norris  v. 
Clinkscales,  47  S.  C,  at  pages  493,  494,  25  S. 
E.  799.  It  is  dear,  therefore,  that  there  wa« 
no  violation  of  section  400  of  the  Code  in  re- 
ceiving the  testimony  in  question.  The  third 
ground  upon  which  this  exception  rests  is 
without  a  shadow  of  foundation  in  the  testi- 
mony to  sustain  it;  for  it  does  not  appear 
in  the  "case"  that  the  probate  Judge  was  ever 
asked  to  subpoena  Miss  Swan,  or  any  other 
witness,  in  the  case;  and  certainly  it  does 
not  appear  that  he  ever  refused  to  do  so. 
The  fifth  exception  must  likewise  be  overrul- 
ed. The  Judgment  of  this  court  is  that  the ' 
Judgment  of  tiie  circuit  court  be  afllrmed. 
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JARRBLL  v.  CHARLESTON  &  W.  C.  RY. 

CO. 

(Supreme  Court  of  South  Carolina.     Aug.  23, 

1900.) 

CARRIERS  OF  PASSENGERS  —  PROXIMATE 
CAUSE  OP  ACCIDENT  —  NEOLIOENCE  —  PRE- 
SUMPTION —  CONTRIBUTORY  NBGLIQENCB  - 
AMENDMENT  OF  PLEADING. 

1.  Where  the  complaint  alleged  the  negligent 
delay  of  the  train  on  which  the  plaintiff  was  a 
passenger  for  several  hours,  and  that  such  train 
was  negligently  stopped  for  over  half  an  hour 
on  a  high  trestle^  where  plaintiff,  on  account 
of  the  darkness  and  the  poor  lights  furnished  by 
defendant  on  the  train,  missed  his  footing,  and 
fell  to  the  ground,  a  demurrer  for  failure  to 
state  a  cause  of  action  was  properly  sustained, 
since  the  complaint  failed  to  show  defendant's 
negligence  to  be  the  proximate  cause  of  the  In- 
jury. 
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2.  Where  the  cotu plaint  failed  to  show  that 
plaintiff's  fall  from  tne  train  was  caused  by  an 
act  of  defendant,  there  is  no  presumption  of 
negligence  by  the  defendant  from  the  mere  fact 
of  the  fall. 

3.  Where  the  complaint  alleged  that  defend- 
ant negligently  stopped  the  train  on  which 
plaintiff  was  a  passenger  for  over  half  an  hoar 
on  a  high  trestle,  and  that  while  there,  on  ac- 
count  of  the  darkness  and  the  poor  lights  fur- 
nished by  defendant  on  the  train,  plaintiff  miss- 
ed his  footing,  and  fell  to  the  ground,  but  did 
not  allege  plaintiff's  ignorance  that  the  train 
was  on  the  trestle,  a  demurrer  for  failure  to 
state  a  cause  of  action  was  properly  sustained, 
since  the  complaint  showed  contributory  negli- 
gence by  plaintiff  which  would  defeat  a  recov- 
ery. 

4.  Leave  to  amend  the  complaint  after  sus- 
taining a  demurrer  is  discretionary  in  the  trial 
court,  and.  unless  abused,  the  exercise  of  such 
discretion  in  refusing  to  allow  amendment  will 
not  be  interfered  with  on  appeal. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county;  D.  A.  Townsend. 
Judge. 

Action  by  G.  H.  Jarrell  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  From  an  order  sustaining  a  de- 
murrer to  the  complaint  and  refusing  per- 
mission to  amend,  plaintiff  appeals.  Affirm- 
ed. 

.Tulius  P.  Youmans,  for  appellant  James 
W.  Moore,  for  resFpondent 

JONES,  J.  This  appeal  is  from  an  order 
sustaining  a  demurrer  to  the  complaint  on 
the  ground  that  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
specific  grounds  of  objection  to  the  com- 
plaint were:  "(1)  That  the  allegations  in  the 
complaint  do  not  show  negligence  on  the 
part  of  the  defendant;  (2)  that  the  allega- 
tions in  the  complaint  do  show  contributory 
negligence  on  the  part  of  the  plaintiff." 
Here  is  the  .complaint,  omitting  the  first 
paragraph,  alleging  that  defendant  is  a  cor- 
poration: "(2)  That  on  the  5th  day  of  July, 
1807,  this  plaintiff,  at  Fairfax,  one  of  the 
regular  stations  on  said  railway,  purchased 
from  the  defendant  company,  and  paid  for, 
a  ticket  which  entitled  this  plaintiff  to 
passage  on  the  cars  of  the  defendant  com- 
pany from  Fairfax,  in  the  county  of  Bam- 
well,  and  said  state,  to  Augusta,  state  of 
Georgia,  and  return;  and  plaintiff,  after 
having  purchased  said  ticket  from  defend- 
ant took  passage  on  a  train  of  cars  belong- 
ing to  said  company  to  Augusta.  (3)  That 
said  defendant  carelessly,  and  negligently, 
and  in  violation  of  its  contract  with  this 
plaintiff,  delayed  the  said  train  upon  which 
this  plaintiff  was  to  return  to  Fairfax  In 
Augusta^  and  failed  to  start  the  same  on  its 
return  trip  until  about  10  o*clock  at  night, 
which  was  three  hours  past  its  advertised 
schedule  time;  and  when  the  said  train  re- 
turning reached  the  Savannah  river  trestle, 
and  was  upon  the  same,  this  plaintiff  being 
on  board  the  said  train,  with  his  ticket  paid 
for,  as  aforesaid,  the  said  train  was  care- 
lessly and  negligently  stopped  and  kept 
standing  on  said  dangerous  trestle  for  half 


an  hour  or  more  by  the  servants  and  agents 
of  the  defendant  company  who  were  in 
charge  of  said  train  and  running  the  same 
for  said  company.  (4)  That  while  the  said 
train  was  standing  on  said  dangerous  tres- 
tle in  the  aforesaid  careless  and  negligent 
manner,  on  account  of  the  darkness  of  the 
night  and  poor  lights  furnished  by  the  de- 
fendant company  on  said  train,  the  plain- 
tiff missed  his  footing,  and  fell  from  the 
said  train  a  distance  of  30  feet  from  which 
fall  this  plaintiff  was  badly  bruised  and  In- 
jured, by  having  his  breast  bone  and  three 
ribs  broken,  his  back  wrenched  and  sprain- 
ed, the  muscles  and  tendons-  of  his  arms, 
side,  and  back  badly  torn  and  bruised,  and 
his  nervous  system  fearfully  shocked;  so 
that  the  plaintiff,  on  account  of  said 
wounds,  bruises,  and  shock,  was  confined 
to  his  bed  for  six  weeks  or  more,  and  has 
ever  since  experienced  great  pain  and  suffer- 
ing. (5)  That  the  injuries  of  the  plaintiff 
aforesaid  were  caused  by  the  wrongful  acts, 
negligence  of  defendant  in  the  manner  be- 
fore mentioned,  whereby  the  plaintiff  has 
suffered  great  and  long-continued  bodily 
pain,  is  permanently  injured  in  his  person, 
and  rendered  unable  to  pursue  any  active 
calling,  or  to  perform  hard  labor,  which  is 
necessary  for  the  support  of  himself  and 
family;  and  by  such  injury  plaintiff  has 
been  damaged  IIO.OOO." 

It  will  be  seen  that  two  acts  of  negligence 
are  specifically  alleged:  (1)  Delaying  the 
train  beyond  the  schedule  time;  (2)  stopping 
the  train  and  allowing  it  to  remain  for  half 
an  hour  or  more  on  a  trestle.  Then  it  Is  al- 
leged that  while  the  train  was  so  standing, 
the  plaintiff,  on  account  of  the  darkness  of 
the  night  and  poor  lights  furnished  by  de- 
fendant on  said  train,  missed  his  footing, 
and  fell,  thereby  causing  the  injury.  To 
constitute  a  cause  of  action  for  negligence, 
the  complaint  must  not  only  show  that  the 
defendant  was  negligent,  but  that  the  negli- 
gence of  the  defendant  was  the  proximate 
cause  of  the  injury.  We  cannot  see,  from 
any  allegation  In  the  complaint  what  possi- 
ble connection  the  failure  In  starting  the 
train  on  time  had  with  the  Injury  as  a  cause 
thereof.  The  negligence  in  stopping  the  train 
and  allowing  it  to  remain  on  the  trestle  for 
a  time  could  not  have  produced  the  injury 
if  plaintiff  had  remained  in  the  car,  where 
the  defendant  had  reason  to  believe  he 
would  remain.  The  complaint  does  not  show 
that  plaintiff  went  out  upon  the  platform 
of  the  car  by  any  order  or  invitation  of  the 
defendant;  nor  does  it  state  any  excuse  or 
necessity  warranting  plaintiff  being  upon  the 
platform  at  the  time;  nor  does  it  show  that 
defendant  with  knowledge  of  plaintiff's  dan- 
ger, failed  to  warn.  There  is  nothing  In  the 
complaint  from  which  a  reasonable  person 
could  infer  that  plaintiff's  going  out  upon  the 
platform  and  falling  therefrom  was  a  natu- 
ral and  probable  result  of  the  stopping  of  the 
train  upon  the  trestle.  As  to  the  matter  of 
"poor  lights,"  even  If  it  be  granted  that  the 
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complaint  alleged  negligence  therein,  we  can- 
not see  how  such  "poor  lights"  could  be  the 
proximate  cause  of  plaintiff's  fall  from  the 
platform  under  the  circumstances.  The 
train  was  not  at  any  station  or  place  where 
persons  are  Invited  to  uBe  the  platform  as 
a  means  of  entering  or  leaving  the  car, 
when,  as  to  such  persons,  the  defendant 
would  owe  the  duty  to  so  light  the  platform 
and  landing  as  to  insure  safety  in  their  use. 
Under  the  circumstances  in  the  case  the  de- 
fendant owed  no  duty  to  plaintiflP  to  light 
up  the  platform  and  adjacencies  outside  the 
cars  for  his  benefit. 

A  presumption  of  negligence  from  the  fact 
that  plaintiff  fell  from  the  train  and  was  in- 
jured could  not  arise.  The  case  of  Steele 
V.  Railroad  Co.,  55  S.  C.  389,  33  S.  E.  509, 
cited  by  appellant,  as  well  as  other  cases 
referring  to  the  matter  of  presuming  negli- 
gence by  the  fact  of  injury  to  a  passenger 
on  a  railroad,  shows  that  such  presumption 
arises  on  proof  of  the  fact  of  injury  to  a 
passenger  caused  by  some  agency  or  instru- 
mentality of  the  railroad  company.  In  this 
case,  as  shown,  it  does  not  appear  from  the 
complaint  by  any  proper  averment  that  plain- 
tiff's injury  was  caused  by  the  defendant. 
If  so,  then  the  presumption  is  rebuttable, 
and  the  complaint  itself  contains  matter  in 
rebuttal,  which,  under  the  demurrer,  the 
court  must  consider.  For  this  reason  we 
will  notice  the  second  ground  of  objection 
to  the  complaint,  viz.  that  the  complaint 
shows  contributory  negligence  by  plaintiff. 
The  question  of  contributory  negligence  can- 
not properly  arise  except  when  the  negli- 
gence of  the  defendant  is  a  proximate  cause 
of  the  injury.  Therefore,  for  the  purpose 
of  this  question,  we  assume  that  the  com- 
plaint shows  negligence  of  defendant  as  a 
proximate  cause  of  the  injury.  We  may 
also  say  that,  while  contributory  negligence 
is  ordinarily  a  matter  of  defense,  yet,  if  the 
complaint  shows  contributory  negligence  by 
plaintiff,  that  would  render  the  complaint 
demurrable  for  insufficiency,  since  it  contain- 
ed allegations  that  would  defeat  the  cause 
of  action  alleged,  or  prevent  a  recovery 
thereon.  The  complaint  alleges  the  fact  that 
the  train  stood  upon  the  trestle  for  a  half 
an  hour  or  more,  and  does  not  allege  that 
plaintiff  was  Ignorant  of  this  fact.  The  in- 
ference is  that  he  knew  the  train  was  on 
the  trestle  when  he  went  upon  the  platform. 
He  was  aware  of  the  condition,  also,  that 
there  were  poor  lights  on  the  train,  and  that 
the  night  was  dark.  Nevertheless  he  went 
out  upon  the  platform,  without  excuse  or 
necessity.  This  was  certainly  negligence, 
which,  if  not  the  only  proximate  cause  of 
his  injury,  was  a  proximate  cause  concur- 
ring with  the  negligence  of  the  defendant. 

It  Is  also  excepted  that  the  circuit  court 
erred  in  refusing  plaintiff's  motion  to  amend. 
This  refusal  was  within  the  discretion  of 
the  court,  and  we  cannot  say  such  discretion 
has  been  abused.  The  Judgment  of  the  cir- 
cuit court  is  affirmed. 
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PEOPLE'S  BANK  OF  GBEENVIIiLE  v. 

BBAMLETT  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  21, 

1900.) 

MORTGAGES— FORECLOSURB     SALE  —  FAILURE 
OF  TITLE  TO  PORTION  OF  LANDS- 
RIGHTS   OF  PURCHASER. 
A  purchaser  of  land   at  a  master's   sale 
under  foreclosure  is  entitled  to  an  abatement 
in  tlie  price  bid,  on  discoTery  after  the  sale, 
and  before  a  deed  has  passed,  that  a  portion 
of  the  lands  described  in  the  decree  and  adver- 
tisement of  sale  bad  been  recovered  from  the 
mortgagor  by  title  paramount. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;    D.  H.  Townsend,  Judge. 

Action  by  the  People's  Bank  of  Greenville. 
8.  C,  against  W.  A.  Bramlett  and  another. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant Ella  M.  Townes  appeals.    Affirmed. 

W.  H.  Irvine  and  L.  K.  Clyde,  for  appel- 
lant   L.  O.  Patterson,  for  respondent. 

JONES,  J.    This  appeal  Is  from  a  decree 
of  the  circuit  court  allowing  a  purchaser  at  a 
foreclosure  sale  of  land  an  abatement  in  the 
price  on  account  of  a  defect  In  the  title  to 
a  part  of  the  land  sold.    The  case  Is  thus 
stated    in   the   circuit   decree:     "This    case 
comes  before  me  upon  the  master's  report, 
which   shows  that  H.   J.    Haynsworth   had 
purchased  one  of  the  tracts  of  land  ordered 
to  be  sold  at  the  price  of  $2,500,  but  that 
after  his  bid  he  ascertained  that  a  certain 
portion  of  the  land  had  been  recovered  from 
the  mortgagor  by  title  paramount  in  the  case 
of  Spillors  T.  Bramlett,  and  he  claimed  an 
abatement  of  one  hundred  and  fifty  dollars 
from  the  price  because  of  the  failure  of  the 
title  to  said  portion.    The  affidavit  of  Mr. 
Haynsworth  shows  that  he  did  not  know  that 
a  good  title  to  said  portion  of  the  land  would 
not  be  conveyed  by  the  master's  deed,  and 
that  the  lands  were  worth  about  fifteen  dol- 
lars an  acre.    The  record  in  the  case  of  Spil- 
lors r.  Bramlett  shows  a  recovery  of  a  por- 
tion of  this  Jenkins  tract,  said  to  contain 
about  twelve  acres.    The  decree  of  foreclo- 
sure and  the  advertisement  under  which  the 
land  was  sold  describe  It  as   the  Jenkins 
tract,  and  state  specifically  the  lines,  metes, 
and  bounds,  and  describe  it  as  containing 
166  acres,  more  or  less.    The  portion  recov- 
ered  by   Spillors   Is   included   within   these 
lines.    On  learning  the  situation,  Mr.  Hayns- 
worth deposited  in  the  hands  of  the  master 
enough  money  to  cover  the  cash  portion  of 
the  bid,  making  due  allowance  for  the  above 
deficiency.    This  was  not  made  as  a  pay- 
ment upon  his  bid,  but  was  a  mere  deposit 
to  await  the  determination  of  the  court  upon 
the  matter.    I  find  from  the  evidence  befoie 
me  that  the  abatement  applied  for,  to  wit, 
one  hundred  and  fifty  dollars,  is  reasonable, 
and  should  be  allowed,  unless  there  is  some 
rule  of  law  forbidding  it    The  land  was  sold 
at  a  full  price,  and  it  seems  just  that  the 
purchaser  should  not  be  required  to  pay  for 
a  portion  which  he  cannot  get    The  tL^pH- 
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cation  for  abatement  Is  resisted  by  the  at- 
torneys of  one  of  the  mortgagees,  Mrs. 
Townes.  She  clahns  that  the  purchaser  at  a 
Bale  under  a  decree  of  foreclosure  is  not  en- 
titled to  any  relief  where  there  is  a  defi- 
ciency or  a  failure  of  title  as  to  a  portion  of 
the  property.  This  position  may  be  correct 
Btter  the  contract  has  been  executed  and  the 
deed  of  conyeyance  made,  and  the  authori- 
ties cited  by  the  attorneys  for  the  mortga- 
gees tend  to  support  such  contention.  But 
there  is  quite  a  diCFerence  where  the  contract 
is  executory.  The  general  doctrine  is  that 
one  who  agrees  to  purchase  land  will  be  al- 
lowed a  reasonable  opportunity  to  investigate 
the  title,  and  if  he  finds  that  the  title  fails 
as  to  a  portion,  or  there  is  a  defect  in  the 
title,  he  wiil  be  allowed  to  rescind  the  trade, 
or  an  abatement  from  the  purchase  price. 
After  the  contract  has  been  executed,  how- 
ever, and  the  deed  actually  made,  the  pur- 
chaser must  look  to  the  warranty  contained 
in  his  deed,  and  he  is  entitled  to  only  such 
remedy  as  he  has  under  that  warranty.  The 
present  case  is  one  where  the  contract  is 
wholly  executory,  and  I  think  that  the  gen- 
eral rule  applies  to  this  case,  and  entitles  the 
purchaser  to  an  abatement  of  the  price.** 

1.  The  first  exception  imputes  error  in  al- 
lowing the  abatement  when  there  was  no 
evidence  offered  to  prove  such  deficiency,  or 
to  show  that  the  purchaser  would  not,  un- 
der the  master's  deed,  get  166  acres,  as  claim- 
ed by  him,  there  having  been  no  survey  made 
of  the  land.  The  afQdavit  of  the  purchaser 
was  before  the  court,  which  stated  "that  a 
part  of  this  land  was  recovered  by  A.  Spll- 
lors  about  1890,  thus  taking  a  part  of  the 
land  included  within  the  lines,  metes,  and 
bounds  by  which  it  was  sold  to  deponent,  and 
deponent  has  been  unable  to  get  possession 
of  said  portion,  although  it  is  included  with- 
in said  metes  and  bounds.**  The  master  re- 
ported that  the  purchaser,  Haynsworth, 
claims  a  reduction  upon  bis  bid  of  $150,  for 
the  reason  that  it  appears  from  the  record 
of  the  case  of  Spillors  against  Bramlett  that 
a  portion  of  the  tract  bid  ott  by  him,  con- 
taining about  12  acres,  was  recovered  by 
the  plaintiff  in  that  action  by  title  para- 
mount prior  to  the  institution  of  this  suit  of 
foreclosure.  The  circuit  court  found  that 
"the  record  in  the  case  of  Spillors  v.  Bram- 
lett shows  a  recovery  of  a  portion  of  this 
Jenkins  tract,  said  to  contain  about  twelve 
acres.**  It  is  stated  in  the  argument  of  ap- 
pellant that  the  record  in  the  case  of  Spil- 
lors against  Bramlett  was  not  put  in  evi- 
dence, and  no  evidence  was  offered  at  the 
hearing  of  the  master's  report  except  the 
affidavit  of  respondent.  But  the  findings  by 
the  circuit  court  as  to  what  the  record  Co 
Spillors  against  Bramlett  shows  is  not  spe- 
cifically excepted  to,  and  we  cannot  assume 
that  such  finding  was  without  evidence. 
The  fact  of  a  deficiency  by  reason  of  the  re- 
covery in  Spillors  against  Bramlett  was 
shown  by  respondenfs  affidavit,  which  was 
not  in  any  way  disputed,  and  appellant  made 
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no  effort  whatever  to  show  that  it  was  less 
than  claimed  by  respondent.  We  are  satis- 
fied appellant  has  not  been  prejudiced  in 
this  matter.  It  was  not  at  all  necessary  to 
have  a  survey  to  ascertain  whether  respond- 
ent might  not  acquire  166  acres  by  his  pur- 
chase notwithstanding  said  deficiency.  The 
respondent  bid  for  a  tract  described  by  des- 
ignated boundaries.  The  deficiency  arose 
from  a  failure  of  title  to  a  portion  within 
those  boundaries;  and  the  circuit  court  has 
found  that  an  abatement  to  the  extent  of 
$150  on  the  purchase  price  of  $2,500  would 
be  reasonable,  to  which  there  is  specific  ex- 
ception. 

2.  The  second  exception  assigns  that  it 
was  error  to  allow  such  abatement  when 
said  tract  was  sold  as  a  body,  for  a  sum  in 
gross;  the  number  of  acres  stated  in  the  ad- 
vertisement being  used  as  a  part  of  the  de- 
scription of  the  property  as  evidenced  by 
the  advertisement  and  the  use  of  the  ex- 
pression "more  or  less,*'  The  tract  involv- 
ed was  described  in  the  mortgage,  com- 
plaint, decree,  and  advertisement  for  sale, 
as  follows:  "The  Jenkins  tract,  containing 
one  hundred  and  sixty-six  acres,  more  or 
less,  conveyed  to  D.  A.  Bramlett  by  O.  H. 
Jenkins,  November  4,  1876,  recorded  in  R. 
M.  G.  office  book  II.,  page  223,  described 
as  follows  [giving  a  minute  description  by 
courses  and  distances  and  corners],  adjoin- 
ing lands  of  Goghill,  Hyde,  and  others.** 
It  is  true  that  the  tract  was  sold  as  a  body 
for  a  sum  in  gross;  but  it  will  be  observed 
that  the  deficiency  in  question  is  not  a  mere 
deficiency  in  quantity  arising  from  a  mis- 
take or  variation  in  calculation  of  the  acre- 
age contained  in  specified  boundaries,  but 
the  deficiency  arises  from  failure  of  title  to 
a  part  of  the  land  within  the  given  bounda- 
ries. If  the  deficiency  was  merely  due  to 
an  error  or  variation  in  a  surveyor's  calcu- 
lation, and  the  purchaser  could  nevertheless 
take  the  land  within  the  specified  bounda- 
ries, such  deficiency,  being  only  6  per  cent, 
of  the  acreage  mentioned,  would  be  guard- 
ed against  by  the  words  "more  or  less**  in 
the  description,  and  would  not  be  such  a 
gross  variation  as  would  call  for  redress,  as 
shown  in  such  cases  as  Lyles  v.  Haskell,  85 
S.  G.  391,  14  S.  S.  829,  and  Ersklne  v.  Wil- 
son, 41  S.  G.  198,  19  S.  B.  489.  But  in  this 
case  the  purchaser  cannot  get  the  land  spe- 
cifically defined  by  metes  and  bounds  and 
comers,  since  a  portion  of  it  is  not  in  the 
power  of  the  court  to  convey,  it  having 
been  taken  from  the  mortgagor  by  title  par- 
amount. The  purchaser  bought  the  "Jen- 
kins tract,**  whatever  fts  acreage,  but  can- 
not receive  a  title  for  the  whole  of  said 
tract 

3.  It  is  excepted  that  the  purchaser  is  es- 
topped to  claim  abatement,  because  with 
knowledge  of  said  deficiency  he  paid  a  part 
of  the  purchase  money,  went  into  possies- 
sion  of  the  property,  and  rented  the  same 
for  the  year  1899.  This  exception  has  no 
basis  in  the  facts  as  shown  by  the  record 
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before  us,  by  which  we  must  be  governed 
alone.  There  1b  no  evidence  whatever  that 
the  purchaser  went  into  possession  and  rent- 
ed the  land,  and  the  record  distinctly  shows 
that  the  purchaser  refused  to  comply  with 
the  terms  of  sale  unless  an  abatement  of 
$150  was  allowed. 

4.  It  is  contended  that  the  purchaser 
ought  to  be  denied  any  relief,  because  he 
had  constructive  notice  of  the  judgment  re- 
covered in  the  case  of  SpiUors  against  Bram- 
lett,  and  recorded  in  Oreenville  county  prior 
to  the  execution  of  the  mortgage.  The  pur- 
chaser swears  positively  that  he  had  no 
knowledge  of  the  deficiency  at  the  time  of 
purchase  or  bid.  Whether  a  purchaser  at 
an  equity  sale  shall  be  held  bound  by  con- 
structive notice  of  all  recorded  judgments 
affecting  the  property  sold,  so  as  to  defeat 
relief  for  defect  of  title  actually  discov- 
ered after  the  sale  and  before  compliance, 
will  depend  upon  whether  It  is  the  policy  of 
the  court  of  equity  in  tl^ls  state  to  allow  pur- 
chasers at  sales  under  its  order  a  reasona- 
ble time  to  examine  into  the  title  before 
compelling  compliance.  In  Mitchell  v.  Pinck- 
ney.  13  S.  0.  212,  it  was  stated,  "Reasona- 
ble time  is  always  given  for  the  examina- 
tion of  title,  and,  if  necessary,  a  reference 
will  be  ordered.**'  We  take  It  that  this  ex- 
presses the  policy  In  this  state,  and  it  Is  a 
fair  and  just  one  to  all  concerned,  and  Is 
well  calculated  to-  inspire  confidence  and 
promote  competition  at  equity  sales.  Such 
being  the  rule,  we  do  not  well  see  how 
purchasers  at  equity  sales  should  be  denied 
relief  for  defect  of  title,  on  the  mere  ground 
that  they  are  bound  by  constructive  notice 
of  such  defect,  unless  it  be  that  relief  is 
never  to  be  afforded  for  defect  of  title  which 
a  full  examination  of  the  records  would  dis- 
close, which  would  for  most  practical  pur- 
poses be  a  denial  of  relief  for  defective  ti- 
tle. If  one  has  actual  notice  of  the  defect 
in  the  title,  or  has  before  his  bid  discovered 
such  defect  by  an  examination  of  the  rec- 
ord, there  would  be  good  grounds  for  de- 
nying him  any  relief,  but,  If  he  has  no  actu- 
al notice,  and  bids  in  reliance  on  the  rule 
allowing  him  a  reasonable  time  to  examine 
into  the  title,  he  ought  not  to  be  denied  re- 
lief merely  because  he  had  constructive  no- 
tice of  the  records  at  the  time  of  his  bid. 
Then,  from  the  facts  before  us,  we  cannot 
affirm  with  certainty  that  the  record  In  Spll- 
iors  against  Bramlett  would  disclose  in  it- 
self the  fact  of  the  deficiency  claimed,  for 
it  may  be  that  some  evidence  aliunde  was 
necessary  to  Identify  the  land  recovered  in 
that  case  aa  a  portion  of  the  tract  sold.  This 
evidence  was  furnished  the  circuit  court  by 
the  affidavit  of  the  purchaser,  who,  after 
showing  the  identity,  swore  that  he  did  not 
know  of  the  deficiency  at  the  time  of  his 
bid. 

5.  The  fifth  exception  imputes  error  in 
holding  that  said  purchaser  had  a  right  to 
time  in  which  to  Investigate  title  after  sale, 
when  the. decree  under  which  these  lands 


were  sold  directed  the  master  to  resell  at  the 
risk  of  the  purchaser  If  be  failed  to  comply 
within  an  hour  after  his  bid.  We  do  not 
think  such  direction  in  the  decree  affects 
the  question.  As  a  matter  of  fact,  the  mas- 
ter did  not  resell,  and  no  questions  are  be- 
fore us  growing  out  of  a  resale  at  the  risk 
of  a  purchaser.  The  master  has  seen  lit 
to  repeat  the  matter  to  the  court  for  guid- 
ance, instead  of  attempting  to  resell;  and 
the  court,  by  its  decree,  has  again  instructed 
the  master  in  the  premises.  Notwithstand- 
ing the  direction  to  resell  on  noncompliance, 
it  was  competent  for  the  court  in  the  pro- 
ceedings to  direct  acceptance  of  the  pur- 
chaser's bid,  less  the  abatement  allowed. 

6.  The  remaining  question  is  covered  by 
the  eighth  exception,  which  assigns  ^ror 
in  allowing  said  abatement,  or  any  abate- 
ment of  the  purchase  price  of  land  sold  at 
a  forced  Judicial  sale  for  the  collection  of 
money,  in  which  there  are  no  implied  war- 
ranties, and  to  which  the  doctrine  of  caveat 
emptor  applies,  in  the  absence  of  fraud  or 
misrepresentation.  In  execution  sales  by 
the  sheriff  the  maxim  of  caveat  emptor  is 
rigorously  applied.  A  sheriff  under  an  exe- 
cution is  not  directed  to  sell  specifically  de- 
scribed property,  is  governed  by  general 
laws,  and  is  not  the  agent  of  the  court  in 
such  sale.  The  court  does  not  confirm  his 
sales,  and  exercises  no  supervision  over 
them,  as  it  does  with  reference  to  sales  un- 
der its  own  order.  A  sheriff  selling  under 
an  execution  cannot  be  said  to  represent  in 
any  way  the  defendant  in  execution,  except 
in  so  far  as  by  general  law  he  is  made  the 
organ  by  which  the  Interest  of  the  defendant 
in  execution  in  the  property  sold  is  con- 
veyed to  the  purchaser.  Hence  it  has  been 
long  settled  that  a  purchaser  at  an  exe- 
cution sale  by  a  sheriff  buys  at  his  peril, 
In  the  absence  of  fraud  or  misrepresenta- 
tion. This  in  a  large  degree  accounts  for 
the  sacrifices  often  attending  execution 
sales,  for  it  Is  reasonable  to  suppose  that  a 
prudent  purchaser  will  make  allowance  in 
his  bid  for  the  contingencies  of  his  purchase. 
In  some  jurisdictions  this  stern  maxim  of 
the  common  law  is  applied  to  all  judicial 
sales  at  law  or  in  equity,  but  in  this  state 
a  more  liberal  and  reasonable  rule  prevails. 
In  equity  sales  the  court  is  the  vendor.  Its 
order  of  sale  acts  on  specifically  described 
property.  Piurchasers  are  invited  by  the 
court  to  bid,  and  it  is  well  known  that  bid- 
ders at  such  sales  feel  a  greater  sense  of  se- 
curity that  they  will  get  the  described  prop- 
rty,  or  be  treated  with  equity.  This  tends 
to  make  property  bring  its  value,— «  thing 
to  be  desired  and  encouraged.  Now,  if  one 
who  seeks  equity  must  do  equity,  ought  not 
a  court  of  equity  becoming  a  vendor  o( 
property  at  the  instance  and  for  the  ben^t 
of  the  parties  concerned  do  equity,  and  ren- 
der appropriate  relief  to  a  purchaser,  when 
the  court  finds  itself  unable  to  convey  what 
it  advertised  to  sell?  Siirely  the  court  vfill 
not  do  less  than  it  would  compel  any  other 
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rendor.  to  do  In  the  case  of  a  prlrate  sale. 
The  principle  Is  well  established  that  at 
partition  sales  relief  willL  be  extended  to  a 
purchaser  for  defect  of  title.  The  purchaser 
at  such  sale  will  not  be  compelled  to  perform 
his  contract  to  purchase  if  his  title  is  doubt- 
ful. Fuller  V.  Missroon,  85  S.  G.  326,  14 
S.  B.  714;  McMlchael  y.  McMichael,  51  S. 
C.  555.  29  S.  E.  403.  In  the  case  of  Mon* 
aghan  v.  Small,  6  S.  0.  177,  this  principle 
was  applied  to  a  sale  under  proceedings  to 
sell  lands  of  a  decedent  in  order  to  apply  the 
proceeds  to  the  payment  of  his  debts  and  for 
distribution.  I  see  no  good  reason  why  a 
rule  applicable  to  partition  sales  and  sales 
for  the  iiayment  of  the  debts  of  a  decedent  is 
not  also  applicable  to  a  sale  under  foreclo- 
sure of  a  mortgage.  In  all  such  sales  the 
court  is  vendor  at  the  instance  and  for  the 
benefit  of  the  parties  in  the  enforcement  of 
a  right.  In  the  case  of  Bolivar  v.  Zeigler,  9 
Rich.  (S.  G.)  287,  the  court  made  a  broad  path 
for  equity  in  these  words:  "Whatever 
doubts  may  have  been  once  entertained  as 
to  whether  the  doctrine  of  caveat  emptor  ap- 
plied to  sales  by  the  commissioners  in  equi- 
ty, those  doubts  were  finally  settled  by  the 
principles  established  in  the  case  of  Gommis- 
sioners  v.  Smith,  9  Rich.  I^aw,  515,  and 
there  can  be  no  doubt  that  this  maxim  does 
not  apply  to  such  sales,  and  therefore  that 
the  defense  here  set  up,  if  established  on 
the  trial,  will  be  a  sufficient  defense  to  the 
action.  For  although  the  sale  in  this  case 
was  made  by  the  sheriff,  yet  it  was  not  a 
compulsory  sale  und^  process  of  execution, 
wh»e  tne  rule  of  caveat  emptor  does  apply, 
but  a  sale  for  partition  at  the  instance  of  the 
parties,  and  must  be  governed  by  the  same 
principles  as  applied  to  such  sales  when 
made  by  the  commissioners  in  equity."  That 
able  and  learned  aimotator,  Mr.  A.  G.  Free- 
man, In  a  note  to  Bums  v.  Hamilton's 
Adm'r,  70  Am.  Dec.  575,  fortifying  the  state- 
ment by  numerous  citations,  says:  "It  is 
held  in  some  states  that  the  rule  of  caveat 
emptor  applies  to  mortgage,  partition,  and 
other  equl^  sales,  and  that  in  the  absence 
of  fraud  or  warranty  a  failure  of  title  to 
the  property  sold  is  no  ground  for  the  re- 
lief of  the  purchaser.  But  the  better  rule  is 
that  in  equity  sales  the  purchaser  is  entitled 
to  receive  a  title  free  from  equities  and  In- 
cumbrances of  which  he  had  no  notice,  and 
If,  by  the  sale,  he  will  not  receive  such  a 
title,  he  will  not,  upon  his  making  objection, 
be  compelled  to  complete  his  purchase,  but 
will  be  released  therefrom,  unless  the  title 
can  be  mad^  good,  or  other  just  relief  award- 
ed." .  The  case  of  Latimer  v.  Wharton,  41 
S.  O.  508,  19  S.  B.  855,  contains  some  lan- 
guage from  which  it  might  be  inferred  that 
the  court  regarded  the  rule  of  caveat  emptor 
applicable  to  an  executed  sale  under  fore- 
closure for  debt  on  the  grounds  that  such  a 
sale  was  compulsory,  and  so  would  come 
under  the  rule  applicable  to  execution  sales 
by  the.  sheriff.  But  the  point  decided  in  that 
qase  /was  that:    "If  the  purchaser  of  .  land 


sold  at  a  Judicial  sale  for  the  purpose  of  pay- 
ing debts  of  a  testator  gives  a  bond  and 
mortgage  for  the  purchase  money;  if  upon 
default  in  payment  he  is  sued,  but  fails  to 
plead  failure  of  consideration  In  defense,  and 
Judgment  is  obtained;  and  if  before  pay< 
ment  the  land  so  purchased  is  recovered  by 
title  paramount,  and  execution  on  such  Judg- 
ment is  levied  on  the  other  property  of  the 
purchaser,— an  injunction  will  not  Issue  to 
enjoin  a  sale  under  such  levy  upon  the  com- 
plaint of  the  purchaser,  who  made  no  alle- 
gation of  fraud  or  misrepresentation  by 
which  he  was  induced  to  accept  the  deed  to 
the  land,  enter  into  possession  thereof,  or 
execute  the  bond  and  mortgage  to  secure 
the  credit  of  the  purchase  mone^."  That 
case  was  very  different  from  this  case,  where 
the  contract  is  executory,  and  where  no  ele- 
ment of  waiver  or  estoppel  enters.  In  that 
case  the  court  recognized  a  great  difference 
between  enforcing  an  executory  contract  and 
giving  relief  after  it  has  been  executed,  re- 
ferring to  several  cases  where  the  distinction 
was  recognized,  viz.:  Evans  v.  Dendy,  2 
Speer,  9;  P^uller  v.  Fowler,  1  Bailey,  75; 
Prescott  V.  Holmes,  7  Rich.  Eq.  1.  See,  al- 
so, Parlcer  v.  Parlow,  12  Rich.  Law,  683. 
So  that,  even  If  the  rule  of  caveat  emptor 
should  apply  at  all  to  sales  by  the  court  of 
equity,  It  should  only  apply  after  the  sale 
is  executed.  The  contract  of  a  bidder  at  a 
sale  in  equity  is  not  executed  until  he  has 
complied  with  the  terms  of  sale,  and  re- 
ceived the  offlcer*s  deed  of  conveyance,  or 
done  something  which  should  estop  him  from 
asserting  that  the  contract  was  not  executed. 
If  a  purchaser  at  a  sale  in  equity,  after  dis- 
covery of  the  defect  in  title,  complies  with 
his  bid,  and  goes  into  possession  of  the  land, 
it  might  with  force  be  contended  that  such 
purchaser  is  estopped  to  assert  such  defect 
afterwards,  but  no  such  case  Is  presented 
here.  The  contract  of  the  purchaser  in  this 
case  is  executory  merely.  But,  further,  we 
think  It  may  be  said  in  this  case  that  there 
was  a  misrepresentation  as  to  the  property 
sold,  for  which  cause  relief  would  be  granted 
even  after  an  executed  contract  if  no  ele- 
ment of  waiver  or  estoppel  interposed  to  pre- 
vent It  is  not  essential  that  such  misrepre- 
sentation be  intentional.  It  appears  that 
the  land  was  conveyed  to  the  mortgagor  in 
1876.  In  1888  a  portion  of  the  land  was 
recovered  from  the  mortgagor  by  title  para- 
mount in  the  case  of  SpiUor  against  Bram- 
lett.  After  this  the  mortgagor,  with  knowl- 
edge of  this  recovery,  but  probably  not  think- 
ing of  it  at  the  time,  executed  the  mortgage 
on  land  a  part  of  ^hich  he  did  not  own. 
This  misrepresentation  so  Incorporated  in  the 
description  In  the  mortgage  went  likewise 
into  the  complaint  decree,  and  advertise- 
ment which  followed  the  description  in  the 
mortgage.  This  minute  description  In  the 
mortgage  and  advertisement  already  re- 
ferred to  in  this  opinion,  giving  courses,  dis- 
tances, and  corners,  was  as  If  a  plat  of  the 
land  had  been  made  by  a  surveyor,  and  ex- 
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blbited  at  tbe  sale  as  a  part  of  the  land 
•old.  The  case  of  Tunno  v.  Fludd,  1  Mc- 
Oord,  121»  which  also  decldee  that  the  rule 
of  caveat  emptor  does  not  apply  to  sales  by 
the  master  In  chancery,  for,  be  being  the 
agent  of  the  parties  for  whose  benefit  the 
sale  was  made,  they  are  as  much  bound  by 
his  representations  as  they  would  have  been 
by  their  own,  further  decides  that  where  a 
tract  of  land  has  been  sold  by  the  master 
in  equity,  and  represented  upon  a  map  as 
containing  more  acres  than  it  was  discovered 
upon  a  resurvey  to  have,  an  abatement  will 
be  allowed  for  the  deficiency  in  the  quantity 
according  to  the  nature  and  extent  of  the 
defect  To  the  same  effect  is  Barkley  v. 
Barkley,  3  McCord,  269.  The  judgment  of 
the  circuit  court  is  afiBrmed. 


(68  8.  C.  667) 

LACHICJOTTB  et  al.  ▼.  FORD. 

(Supreme  Court  of  South  OaroliDa.     Sept.  13, 

1900.) 

WATBR    AND    WATER   COURSRS-FLOGDINQ 
LAND—DAMAGES— COM  PL  AINT. 

Plaintiffs  alleged  that  defendant  owned  a 
plantation  lying  on  a  certain  river,  and  between 
such  river  and  plaintiffs*  plantation;  that  the 
banks  of  such  river  bounding  on  defendant's 
plantation,  and  the  openings  in  the  same,  were 
solely  witnin  defendant's  control;  that  in  the 
spring  of  1898,  when  plaintiffs  were  in  posses- 
sion of  their  plantation,  defendant  unlawfully, 
and  with  the  malicious  desire  to  injure  plain- 
tiffs, so  operated  the  banks  of  such  river  and  its 
canals  as  to  cause  the  rice  fields  of  plaintiffs* 
plantation  to  be  overflowed,  which  fields  plain- 
tiffs bad  prepared  for  cultivation  at  much  ex- 
pense, and  60  maintained  such  nuisance  as  to 
prevent  all  cultivation  of  plaintiffs*  plantation 
during  tbe  year  1898,  and  to  render  tbe  same 
utterly  useless;  that,  by  reason  of  defend- 
ant's conduct,  plaintiffs  suffered  damages,  bere- 
inbefore  allegea,  etc.  Udd,  tbat  tbe  complaint 
states  a  cause  of  action,  as  it  shows  plaintiffs' 
right  to  tbe  unobstructed  use  of  their  planta- 
tion, and  the  invasion  of  that  right  by  defend- 
ant, in  fioodiug  such  plantation  by  means  of  a 
water  course. 

Appeal  from  common  pleas  circuit  court  of 
Georgetown  county;   J.  C.  Klugh,  Judge. 

Action  by  St  Juli^i  Lachicotte  and  A.  A. 
Springs,  co-partners  under  the  firm  name  of 
S.  M.  Ward  &  Co.,  against  Frederick  W.  Ford, 
for  damages  for  flooding  plaintiffs'  plantation 
by  means  of  a  water  course.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Mitchell  A  Smith,  for  appellant  Walter 
Hazard,  Trenholm  Rhett,  Miller  &  Whaley, 
and  Gilland  &  Pyatt,  for  respondents. 

JONES,  J.  The  circuit  court  overruled  de- 
fendant's demurrer  to  the  complaint  on  the 
ground  that  It  failed  to  state  facta  sufl9cient 
to  constitute  a  cause  of  action,  and  the  de- 
fendant now  seeks  to  reverse  said  order. 
The  complaint  attempted  to  state  two  causes 
of  action,  each  of  which  was  demurred  to; 
but  it  will  be  suf^cient  for 'this  appeal  to 
state  the  allegations  as  to  one  of  said  causes, 
which  are  substantially  as  follows:    (1)  That 


plaintiffs  were  partners  In  carrying  on  the 
business  of  rice  planting  in  Georgetown  coun- 
ty. (2>  That  as  such  they  were  and  are  in 
possession  of  a  tract  of  land  in  said  county 
known  as  "Woodside."  (3)  That  the  defend- 
ant owned  and  was  in  possession  of  a  tract  of 
land  in  said  county  known  as  "Rice  Hope,** 
lying  on  the  waters  of  North  Santee  river, 
and  between  said  river  and  said  Woodaide 
plantation.  <4)  "That  the  banks  of  said  riv- 
er, its  creeks  and  canals  bounding  on  Rice 
Hope  plantation,  and  the  trunks  and  openings 
In  the  same,  were  at  the  time  mentioned 
hereinafter  solely  within  the  care,  manage- 
ment, control,  and  operation  of  the  defend- 
ant." (5)  Alleged  certain  expenditures  in- 
curred in  the  preparation,  etc.,  of  said  Wood- 
side  plantation  in  1897  and  1898  for  cultiva- 
tion. (6)  "That  in  the  spring  of  the  year 
1898,  when,  as  hereinbefore  alleged,  these 
plaintiffs  were  in  the  lawful  possession  of 
the  said  Woodside  plantation,  and  in  the  ex- 
ercise and  enjoyment  of  their  legal  rights  in 
and  upon  the  same,  the  said  defendant,  as 
these  plaintiffs  are  Informed  and  believe,  and 
upon  such  information  and  belief  allege,  un- 
lawfully, and  with  the  willful  and  malicious 
desire  to  annoy,  harass,  injure,  and  oppress 
these  plaintiffs,  so  used  the  said  Rice  Hope 
plantation,  and  so  controlled,  handled,  main- 
tained, and  operated  the  said  banks  of  said 
river,  and  of  Its  canals  and  its  creeks,  as 
also  the  trunks  and  openings  therein,  as  to 
cause  the  rice  fields  of  said  Woodside  planta- 
tion to  be  overfiowed,  which  fields,  as  herein- 
before alleged,  had  been  prepared  for  culti- 
vation at  much  expense  by.  these  plaintiffs, 
and  so  caused  and  maintained  such  nuisance 
as  to  hinder  and  prevent  any  and  all  cultiva- 
tion of  said  Woodside  plantation  during  the 
said  year  1898,  and  to  render  the  same  utterly 
useless  to  these  plaintiffs  during  the  said  two 
years.  (7)  That  by  reason  of  the  willful,  un- 
lawful, and  unreasonable  conduct  of  said  de- 
fendant as  aforesaid  In  the  use  and  manage- 
ment of  his  said  Rice  Hope  plantation,  and 
in  the  use,  management,  care,  control,  main- 
tenance, and  handling  of  the  banks  of  said 
river  and  of  its  canals  and  creeks,  as  also  of 
the  trunks  and  openings  therein,  these  plain- 
tiffs, in  the  manner  aforesaid,  suffered  the 
special  Injuries  and  damages  hereinbefore 
alleged,  as  well  as  the  loss  of  the  crops  in- 
tended to  have  been  cultivated  on  said  Wood- 
side  plantation,  in  all  to  the  damage  of  these 
plaintiffs  in  the  sum  of  at  least  fifteen  hun- 
dred dollars."  (8)  Some  allegations  as  to  ex- 
emplary damages. 

We  think  that  the  complaint  states  a  cause 
of  action.  A  cause  of  action  is  stated  when 
the  facts  alleged  show  some  right  of  plain- 
tiff, and  the  invasion  of  that  right  by  some 
delict  or  breach  of  duty  by  defendant  The 
complaint  shows  plaintiffs'  right  to  the  unob- 
structed use  and  enjoyment  of  Woodside 
plantation,  and  the  invasion  of  that  right  by 
the  defendant,  in  flooding  said  plantation  by 
means  of  a  water  course.  Admitting  the  de- 
fendant's right  to  use  the  water  of  North 
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Santee  river  to  flood  his  own  plantation.  Bice 
Hope,  tbe  exercise  of  such  right  would  be- 
come unlawful  when  he  thereby  also  flooded 
plaintiffs'  land,  In  the  absence  of  any  grant, 
license,  or  prescription  authorizing  the  same. 
The  case  presented  is  one  of  flooding  by 
means  of  a  water  course,  and  not  a  flooding 
through  freshet,  tide  water,  or  surface  water. 
While  it  Is  true  that,  in  determining  a  de- 
murrer for  Insufficiency,  the  court  will  treat 
as  alleged  all  the  facts  of  which  the  court 
should  take  Judicial  notice,  as  the  facts  that 
the  tide  ebbs  and  flows,  and  the  general 
geographical  areas  subject  thereto,  still  we 
cannot  assume,  as  one  of  such  facts,  that 
Rice  Hope  and  Woodslde  plantations  are  so 
subject  and  argue  therefrom  that  the  flood- 
ing complained  of  was  due  to  the  action  of 
tide  water,  and  that  tbe  complaint  failed  to 
allege  any  duty  which  the  defendant  owed 
to  the  plaintiffs,  to  protect  their  land  there- 
from. The  judgment  of  the  circuit  court  Is 
afl3.rmed. 

<)58  S.  C.  661) 

BRITISH  &  AMERICAN  MORTG.  CO.,  Lim- 
ited, y.  BATES.    SAME  v.  PEACOCK. 
SAME  V.  ALL.     SAME 
V.  KXEPTON. 

(Supreme  Court  of  South  Carolina.     Sept.  15, 
1900.) 

APPEALr-riNDINa   OP    PACTS-BXCEPTIONS— 
NOTB-PLACE  OP  CONTRACT— USURY. 

1.  A  finding  of  fact  canDot  be  reversed  in  the 
absence  of  a  specific  exception  assigning  error 
therein. 

2.  A  note  and  a  mortgage  securing  the  same, 
written  in  New  York  and  made  payable  there, 
were  sent  to  South  Carolina  for  execution. 
Tbe  ma  leer  of  the  papei*s,  after  signing  tbe 
same,  made  a  draft  for  the  amount  of  the  loan 
on  the  payee  of  such  papers,  in  New  Yoric,  and 
tl^e  same  was  cashed  by  a  bank  in  South  Caro- 
lina. The  papers  were  then  sent  to  New  York. 
Heldf  that  a  finding  that  the  papers  were  made 
in  the  state,  and  not  in  New  xork,  was  proper. 

3.  Where  a  contract  is  made  in  one  state,  to 
be  performed  in  another,  the  parties  may  stip- 
ulate in  good  faith  for  the  rate  of  interest  al- 
lowed in  either;  and  where  they  have  contract- 
ed with  reference  to  the  laws  of  one  state,  there 
being  no  evidence  that  they  intended  to  evade 
the  usury  laws  of  the  other  state,  the  con- 
tract must  be  enforced,  where  it  is  not  usari- 
ous. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   D.  A.  Townsend,  Judge. 

Actions  by  the  British  &  American  Mort- 
gage Company,  Limited,  against  James  W. 
Bates,  S.  L.  Peacock,  W.  Riley  All,  and  L. 
P.  Knepton,  respectively,  to  foreclose  four 
mortgages.  From  Judgments  for  plaintiff, 
defendants  separately  appeal    AfiSrmed. 

R.  C.  Holman,  for  appellants.  T.  O.  Patter- 
son, for  respondent 

JONES,  J.  These  four  actions  for  the  fore- 
closure of  four  several  mortgages  were  heard 
together.  One  of  the  defenses  made  was 
that  the  contract  was  made  in  New  York, 
and  payable  there,  and  was  void  for  usury 
under  the  laws  of  New  York.     The  circuit 


court  held  that  the  notes  and  mortgages  were 
executed  in  South  Carolina;  that  under  the 
authority  of  Thornton  y.  Dean,  19  S.  C.  583. 
the  parties  could  contract  with  reference  to 
the  law  of  either  state,  and  that  the  pre- 
ponderance of  the  evidence  was  that,  while 
the  notes  were  payable  In  New  York,  that 
place  of  payment  was  merely  a  convenience; 
and  that  the  parties  contracted  with  direct 
reference  to  the  laws  of  South  Carolina. 
The  appellants'  exceptions  Impute  error  (1)  in 
holding  that  the  notes  and  mortgages  were 
made  in  South  Carolina,  and  in  not  holding 
that  they  were  made  in  New  York;  (2)  in 
holding  that  the  parties  could  contract  in  ref- 
erence to  either  the  laws  of  New  York  or 
the  laws  of  South  Carolina;  (3)  substantially 
as  the  first;  (4)  in  decreeing  for  foreclosure, 
when  he  should  have  held  that  the  contracts 
were  governed  by  the  laws  of  New  York,  and 
so  void  for  usury. 

In  reference  to  the  first  exception:  One  of 
the  notes  given  by  defendant  Bates  was  as 
follows:  "Barnwell,  S.  C,  July  10.  1896. 
$140.00.  On  the  first  day  of  November.  1896, 
I  promise  to  pay  to  the  order  of  the  British 
and  American  Mortgage  Company,  Limited, 
one  hundred  and  forty  dollars  in  United 
States  gold  coin,  of  present  standard  of 
weight  and  fineness,  at  the  National  Bank  of 
the  Republic  of  New  York,  N.  Y.,  for  value 
received,  with  Interest  at  the  rate  of  eight 
per  cent,  per  annum  after  maturity.  The 
payment  of  this  note  and  interest  is  secured 
by  a  mortgage,  which  is  recorded  in  the  pub- 
lic records  of  Barnwell  county.  In  the  state 
of  South  Carolina.  Witness  my  hand  and 
seal.  J.  W.  Bates.  [L.  S.]"  The  note  ap- 
pears on  Its  face  to  have  been  signed  at 
Barnwell,  S.  O.  Bates  was  a  resident  of 
Barnwell  county,  and  the  mortgage,  which 
was  an  essential  part  of  the  contract  or 
transaction,  covered  lands  In  Barnwell  coun- 
ty. The  notes  and  mortgage,  while  written 
In  New  York,  were  sent  to  Patterson  &  Hol- 
man, in  Barnwell.  S.  C,  for  execution  by 
Bates,  and  were  actually  signed  and  sealed 
by  Bates  in  Barnwell,  S.  C,  before  requisite 
witnesses.  The  "case"  does  not  show  the 
date  of  the  record  of  the  mortgage,  but  It  Is 
a  just  Inference  from  the  recital  in  the  note, 
to  which  plaintiffs  and  defendant  are  par- 
ties, that  the  mortgage  was  at  least  filed  for 
record  in  Barnwell  on  the  day  of  the  execu- 
tion of  the  papers.  It  appears  that,  on  the 
day  of  the  signing  of  said  papers  by  Bates  In 
Barnwell,  he  made  a  draft  upon  Hoffman, 
in  New  York,  through  whom  the  loan  by 
plaintiff  was  negotiated,  for  the  amount  of 
the  loan,  and  that  this  draft  was  collected 
through  a  bank  in  the  usual  course  of  busi- 
ness. The  draft  was  cashed  by  a  bank  In 
Barnwell,  and  with  the  proceeds,  excepting 
a  small  amount.  Bates  on  the  same  day  dis- 
charged a  prior  incumbrance  on  the  prop- 
erty. It  appears  that  the  papers  were  sent 
to  Hoffman,  in  New  York,  through  whom  the 
loan  was  negotiated  with  plaintiff,  along  with 
the  said  draft  for  the  amount  of  the  mort- 
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gage  loan,  and  was  by  Hoffman  turned  over 
to  plaintiff.  But  this  delivery  to  the  plain* 
tiff  in.Nenf  York  was  not  the  consummation 
of  the  execution.  The  execution  was  com- 
plete, so  far  as  the  question  before  us  is 
concerned,  when  the  papers.  In  the  form  they 
now  have,  were  mailed  in  South  Carolina  for 
plaintiff,  pursuant  to  the  agreement  under 
which  the  loan  was  negotiated.  The  cir- 
cuit court  found,  as  matter  of  fact,  that  the 
parties  contracted  with  reference  to  the  laws 
of  South  CSarolina.  This  finding  of  fact  can* 
not  be  reversed  unless  (1)  there  be  a  specific 
exception  assigning  error  in  such  finding, 
and  (2)  after  such  exception  it  must  appear 
that  the  preponderance  of  the  evidence  is 
against  such  finding.  No  exception  is  made 
to  such  finding.  But,  if  there  had  been  an 
exception  thereto,  the  preponderance  of  the 
evidence  is  not  against  such  finding.  Where 
a  contract  is  made  in  one  state,  to  be  per* 
formed  In  another  state,'  the  parties  may  in 
good  faith  stipulate  for  the  rate  of  Interest 
allowed  In  either.  This  is  the  law  as  settled 
In  this  state  (Thornton  v.  Dean,  supra),  and 
in  other  jurisdictions  (Jackson  v.  Mortgage 
C6.  [Ga.l  15  S.  E  812;  Dugan  v.  Lewis  [Tex. 
Sup.]  14  S.  W.  1024,  12  L.  R.  A.  93;  Scott  v. 
Perlee,  48  Am.  Rep.  421).  See,  also,  cases 
cited  in  note  to  Martin  v.  Johnson  <Ga.)  8  L. 
R.  A.  170  (8.  c.  10  S.  E  1092).  The  parties 
having  the  right  to  so  contract,  and  having, 
as  matter  of  fact,  contracted  with  reference 
to  the  laws  of  this  state,  and  there  being  no 
evidence  that  the  parties  intended  any  shift 
to  evade  the  usury  laws,  the  contract  must 
be  enforced  heie,  since  it  is  not  usurious  un- 
der our  laws.  The  judgment  of  the  circuit 
court  is  affirmed. 

(58  S.  C.  654) 

McDonald  et  ai.  v.  woodward. 

SAME  V.  STEWART  et  al. 

(Supreme  Court  of  South  Oarolina.     Sept.  13, 
1900.) 

LIFE  ESTATES— POWER  OP  LIFE  TENANT- 
MORTGAGE. 

The  life  tenant  has  no  power,  at  the  time 
of  the  conveyance  to  him,  to  bo  mortgage  the 
land  for  the  purchase  price  as  to  bind  the  inter- 
est of  the  remainder-npen,  who  are  in  no  way 
parties  to  such  mortgage. 

Appeals  from  common  pleas  circuit  court  of 
Fairfield  county;  George  W.  Gage.  Judge. 

Actions  by  Sallle  E.  McDonald  and  another, 
as  remainder-men,  against  William  B.  Wood- 
ward, and  against  John  R.  Stewart,  executor 
of  Robert  McCarley,  deceased,  and  Thomas 
L.  McCarley,  respectively,  to  recover  certain 
lands.  From  judgments  for  plaintiffs,  de- 
fendants respectively  appeal.    Affirmed. 

Jas.  W.  Hanahan  and  J.  E.  McDonald,  for 
appellants.  A.  8.  &  W.  D.  Douglass,  for  re- 
spondents. 

JONES,  J.  In  each  of  these  actions  the 
plaintiffs,  as  remainder-men,  after  the  death  of 
the  life  tenant,  sue  the  defendant  as  grantee 


of  the  life  tenant  for  recovery  of  the  land  de^ 
scribed.  While  not  disputing  the  facts  show* 
ing  plaintiffs'  title,  the  defendants  seek  to  de> 
fend  by  showing  that  at  the  time  of  the  con- 
veyance to  the  life  tenant  and  remainder- 
men the  life  tenant  executed  a  bond  and  mort- 
gage for  the  purchase  money  on  said  lands; 
that  said  mortgage  bound  the  interest  of  the 
remainder-men;  that  defendants,  after  taking 
title  from  the  life  tenant,  paid  said  mortgage 
in  consideration  of  the  conveyance  to  them, 
under  the  agreement  that  it  should  remain 
open  for  their  protection,  and  that  by  reason 
thereof  they  were  equitable  assignees  of  said 
mortgage,  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  that  snch  mort- 
gage should  be  foreclosed  for  their  benefit 
The  facts,  in  the  concrete,  are  thus  stated  In 
the  circuit  decree:  "One  Thomas  W.  Erwin 
was  the  common  source  of  title.  He  convey- 
ed by  deed  to  Mary  J.  Hemphill  February  10, 
1873.  Thereafter  Mary  J.  Hemphill,  on  the 
13th  of  February,  1870,  conveyed  by  deed 
92.4  acres  to  Robert  McCarley;  and  on  the 
19th  of  February,  1879,  conveyed  by  deed 
124%  acres  to  William  B.  Woodward.  There- 
after Mary  J.  Hemphill  died  Deceml>er  12, 
1898,  leaving  her  surviving  the  plaintiffs,  her 
only  children  then  alive.  The  habendum  of 
Erwin's  deed  to  Hemphill  Is:  "To  have 
•  •  •  unto  the  said  Mary  J.  Hemphill  for 
and  during  the  term  of  her  natural  life,  and 
after  her  death  to  such  of  her  issue  as  she 
may  leave  living  at  the  time  of  her  death; 
child  of  a  deceased  child,  if  any,  to  take  the 
share  to  which  their  parent  would  have  been 
entitled  if  living;  and  to  their  heirs  and  as- 
signs, forever.'  The  consideration  of  the  deed 
is  expressed  to  be  irwo  thousand  five  hun- 
dred dollars  by  securities  given  and  money 
paid  me  by  Mary  J.  Hemphill.  •  •  ••  On 
the  same  day  the  deed  from  Erwin  to  Hemp- 
hill was  executed,  Hemphill  executed  to  Er- 
win her  bond  for  the  penal  sum  of  $4,600. 
conditioned  to  pay  the  Just  sum  of  $2,300,  and 
therewith,  and  to  secure  the  payment  thereof, 
a  mortgage  on  the  premises  the  same  day  con- 
veyed. It  does  not  expressly  appear  either  in 
the  bond  or  mortgage  that  they  were  made 
to  secure  payment  of  the  purchase  money: 
but  that  fact  is  not  seriously  contested,  and 
I  find  that  such  was  the  fact  The  mortgage 
employs  apt  language  to  convey  the  fee  to  Er- 
win, with  clause  of  defeasance.  It  is  proper 
to  add,  the  deed,  bond,  and  mortgage  were 
prepared  in  the  office  of  James  H.  Rion,  Esq. 
Thomas  W.  Erwin  hypothecated  the  bond  and 
mortgage  with  the  National  Bank  of  Chester 
to  secure  the  payment  of  his  own  note  to  the 
bank  for  money  borrowed.  The  bank  pressed 
for  its  money,  and  Robert  McCarley  and  Wil- 
liam B.  Woodward  undertook  to  pay,  and  did 
pay,  the  bank  the  amount  of  the  Erwin  note. 
Thereabouts,  on  February  13,  1879,  for  $868, 
and  on  February  18, 1879,  for  $996,  respective- 
ly, they  had  purchased  two  parcels  of  land 
from  Mary  J.  Hemphill.  The  purchase  mon* 
ey  therefor  was  to  be  paid  and  was  paid  on 
the  Erwin  note,  and  on  the  collateral  to  se- 
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care  It,  to  wit,  the  HemphlU  bond  and  mort- 
gage." The  circuit  court  decreed  In  each  case 
against  defendant,  reserving  the  matter  of 
Improrements  set  up  in  the  answer  of  Wil- 
liam B.  Woodward  for  an  amendment  of  the 
pleadings  and  fuller  testimony  thereon.  We 
agree  fully  with  the  circuit  court  that  the  life 
tenant  had  no  power  to  so  mortgage  the  land 
as  to  bind  the  remainder-men,  who  were  not 
in  any  way  parties  to  such  mortgage.  It  is 
therefore  immaterial  how  may  be  decided  the 
issue  of  fact  whether  it  was  the  Intention  or 
agreement  of  parties  to  leave  open  for  the 
benefit  of  defendants.  The  circuit  court  was 
quite  correct  in  saying:  *' Admitting  that  the 
lien  of  the  mortgage  was  preserved  intact  for 
the  benefit  of  McCarley  and  Woodward,  it 
could  not  survive  the  body  which  It  held,  to 
wit,  the  life  estate  of  Mary  Hemphill.  That 
estate  terminated  at  the  death  of  Mary  Hemp- 
hill in  December,  1898,  and  with  it  ended  the 
incumbering  mortgage.  There  Is,  therefore, 
no  opportunity  to  apply  the  equitable  doctrine 
of  assignment  and  subrogation."  '  The  case  of 
Robinson  v.  Lowery,  62  S.  C.  404,  80  S.  E. 
487,  is  much  like  this  case  in  principle.  The 
judgment  of  the  circuit  court  in  each  case  is 
affirmed. 

(58  s.  c.  660) 

OHESTERFIBLD  &  K.  R.  00.  v.  JOHNSON. 

(Supreme  Court  of  South  Carolina.    Sept.   17, 
1900.) 

BMINBNT    DOMAIN-CONSTRUCTION    OF    RAIL- 
ROAD—COMPBNSATION—APPBAU 

Under  Rev.  St.  $  1747,  relating  to  the  con- 
demnation of  lands  for  a  railroad,  proTiding 
that  from  the  verdict  of  the  jury  assessing 
compensation  either  party  may  appeal  to  the 
circnit  court,  giving  tne  opposite  party  15  days' 
notice  of  such  intended  appeal,  with  the 
grounds  thereof,  and,  if  the  court  shall  be  sat- 
isfied of  the  reasonable  sufficiency  of  the 
grounds,  an  issue  shall  be  ordered,  and  the 
question  of  compensation  shall  be  submitted 
to  a  jury,  an  order  of  the  circuit  court  grant- 
ing an  appeal  from  an  assessment  of  compen- 
<  sation,  and  ordering  an  issue  to  be  tried  by  a 
jury,  which  recites  that  the  court  was  satis- 
fied of  the  reasonable  sufficiency  of  the  grounds 
of  appeal,  cannot  be  reviewed  by  the  supreme 
court,  since  it  cannot  say  that  the  circuit  court 
was  not  satisfied  of  the  reasonable  sufficiency 
of  the  grounds. 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  W.  0.  Benet  Judge. 

Proceedings  by  the  Chesterfield  &  Ker- 
shaw Railroad  Ck>mpany  against  J.  H.  John- 
son to  condemn  land  for  a  railroad.  From 
an  order  of  the  circuit  court  granting  an  ap- 
peal from  the  verdict  of  a  Jury  impaneled 
by  the  clerk  to  assess  compensation,  and  or- 
dering the  issue  of  compensation  to  be  sub- 
mitted to  a  jury,  plaintiff  appeals.    Afllrmed. 

W.  M.  Shannon,  for  appellant  W.  D. 
Trautham,  for  respondent 

McIVER,  C.  J.  This  railroad  company,  de- 
siring to  obtain,  for  the  construction  of  its 
road,  a  right  of  way  through  the  lands  of 
the  defendant  Johnson,  situate  in  Kershaw 


county,  and  not  being  able  to  agree  with 
Johnson  as  to  the  amount  of  compensation 
to  be  allowed  him,  instituted  the  proper  con- 
demnation proceedings  provided  for  by  stat- 
ute. From  the  verdict  of  the  jury  impaneled 
by  the  clerk,  finding  the  proper  compensation 
to  be  $100,  the  defendant  Johnson,  gave  no- 
tice of  appeal  to  the  circuit  court  accom- 
panied with  the  grounds  thereof.  That  ap- 
peal was  heard  by  his  honor.  Judge  Benet 
presiding  at  the  February  term,  1900,  of  the 
court  of  common  pleas  for  Kershaw  county, 
who  granted  an  order,  reciting  that  "it  ap- 
pearing to  the  court  the  grounds  are  reason- 
ably sufildent**  and  ordered  an  issue  to  be 
framed  and  submitted  to  a  jury  to  deter- 
mine the  amount  of  compensation  to  which 
appellant  was  entitled.  From  this  order  the 
Chesterfield  &  Kershaw  Railroad  Company 
appeals  to  this  court  on  the  following 
grounds:  "(1)  That  his  honor  erred  in  hold- 
ing that  the  grounds  of  appeal  were  reason- 
ably suflaclent  to  sustain  the  appeal;  (2)  that 
his  honor  erred  in  framing  an  issue  and  sub- 
mitting it  to  a  jury  on  the  showing  made 
by  the  appellant'* 

This  is  a  sta'tutory  proceeding  provided 
for  by  Rev.  St.  §8  1745-1747,  both  inclusive, 
and  the  question  presehted  by  this  appeal 
must  be  determined  by  the  provisions  of  the 
statute.  These  sections,  after  making  pro- 
visions for  Vtke  Initiatory  steps  to  be  taken 
where  a  corporation  desired  to  obtain  a 
right  of  way  over  the  lands  of  another  for 
the  construction  of  a  railroad,  whereby, 
among  other  things,  !t  is  provided  that  the 
clerk  of  the  court  shall  impanel  a  jury  to 
determine,  in  the  first  Instance,  the  amount 
of  compensation  which  shall  be  made  to  the 
landowner,  and  render  their  verdict  in  writ- 
ing for  the  same,  proceed,  in  section  1747, 
to  declare  as  follows:  "From  the  verdict  so 
rendered  it  shall  be  the  right  of  either  party 
to  appeal  to  the  first  term  of  the  circuit  court 
next  ensuing  in  the  county,  giving  to  the 
opposite  party  fifteen  days'  notice  of  such 
intended  appeal,  with  the  grounds  thereof; 
and  upon  tbe  hearing  of  such  appeal,  if  the 
court  shall  be  satisfied  of  the  reasonable 
suflclency  of  the  grounds,  an  issue  shall  be 
ordered,  in  which  the  appellant  shall  be  the 
actor,  and  the  question  of  compensation  shall 
be  thereupon  submitted  to  a  jury  in  open 
court"  etc.  From  this  language  it  will  be 
seen  that  at  least  two  conditions  must  be 
complied  with  by  the  person  desiring  to 
make  such  an  appeal:  (1)  He  must  give  15 
days'  notice  of  such  intended  appeal.  (2) 
That  such  notice  must  be  accompanied  with 
the  grounds  thereof.  But  there  is  but  one 
condition  upon  which  the  appeal  shall  be 
granted,  and  an  issue  shall  be  ordered  for 
trial  by  a  jury  in  open  court  and  that  is 
that  the  court  to  which  the  appeal  Is  taken 
"shall  be  satisfied  of  the  reasonable  sufiS- 
dency  of  the  grounds.*'  Now  in  this  case  no 
question  is  raised  as  to  the  fact  that  the 
respondent  herein  complied  with  both  of  the 
conditions  required  for  taking  the  appeal,  by 


920 


3C  SOUTHEASTERN  REPORTER. 


(Ga. 


glTlng  the  required  notice,  accompanied  with 
the  j^rounds  thereof;  and  the  only  question 
presented  is  whether  the  requirement  for 
granting  the  appeal,  and  ordering  an  issue 
to  be  tried  by  a  Jury  in  open  court,  has  been 
complied  with.  That  requirement,  as  we 
have  seen,  is  that  the  court  shall  be  satis- 
fled  of  the  reasonable  suflSciency  of  the 
grounds  of  appeal;  and,  as  It  Is  distinctly 
recited  in  the  order  appealed  from  that  the 
court  was  satisfied  of  the  reasonable  suflS- 
ciency  of  the  grounds  of  appeal,  we  do  not 
see  by  what  authority  this  court  can  question 
such  a  declaration  of  the  circuit  court  That 
court,  speaking  through  its  presiding  officer 
(Judge  Benet),  had  declared  that  the  court 
was  satisfied  that  "the  grounds  are  reason- 
ably sufficient/'  and  we  do  not  see  how  this 
court  can  undertake  to  say  that  the  court 
to  which  the  appeal  was  taken  was  not  sat- 
isfied of  the  reasonable  sufficiency  of  the 
grounds.  It  will  be  observed  that  the  per- 
son who  desires  to  appeal  to  the  circuit  court 
from  the  verdict  of  a  jury  impaneled  by  the 
clerk,  in  a  case  like  this,  and  thus  to  obtain 
a  trial  by  a  jury,  in  open  court,  of  an  issue 
as  to  the  amount  of  compensation  to  be  al- 
lowed, is  not  required  by  the  statute  to  sat- 
isfy this  court  that  his  grounds  of  appeal  are 
reasonably  sufficient,  but  the  only  require- 
ment is  that  he  shall  satisfy  the  circuit  court 
of  the  reasonable  sufficiency  of  the  grounds; 
and  when  that  is  done,  as  in  this  case,  the 
statute  makes  it  the  duty  of  the  circuit  court 
to  order  the  issue  to  be  tried  by  a  Jury  in 
open  court,  "whose  verdict  shall  be  final  and 
conclusive  unless  a  new  trial  shall  be  ordered 
by  the  supreme  court"  See  section  1747, 
Rev.  St  Indeed,  we  may  say  (though  the 
point  has  not  been  raised  in  this  case,  and 
therefore  is  not  properly  before  us  for  deci- 
sion) that  it  is  at  least  doubtful  whether,  un- 
der the  provisions  of  section  20,  art  9,  of 
the  present  constitution,  a  person  who  has 
taken  an  appeal  to  the  circuit  court  in  the 
manner  prescribed  by  the  statute,  in  a  case 
like  this,  can  be  denied  the  right  to  have  the 
issue  of  the  amount  of  compensation  which 
should  be  allowed  him  tried  "by  a  jury  of 
twelve  men,  in  a  court  of  record,  as  shall  be 
prescribed  by  law."  The  case  of  Atlantic 
Ooast-Line  R.  Co.  v.  South-Bound  R.  Co.,  35 
&  B.  653  (to  be  reported  hi  57  8.  G.  317), 
cited  and  relied  upon  by  the  counsel  for  ap- 
pellant herein,  differs  materially  from  the 
present  case.  In  that  case  the  appellant  fail- 
ed to  comply  with  one  of  the  conditions  re- 
quired by  the  statute  for  taking  the  appeal, 
by  failing  to  serve  any  grounds  for  the  ap- 
peal proposed  to  be  taken  from  the  verdict 
of  the  Jury  impaneled  by  the  clerk;  and 
therefore  that  appeal  never  was  properly  be- 
fore the  circuit  court  and  hence  the  circuit 
judge  had  no  authority  to  grant  the  order 
appealed  from.  Here,  however,  both  of  the 
conditions  required  by  the  statute  were  com- 
plied with,  and  the  appeal  was  properly  be* 
fore  the  circuit  court    The  case  above  re- 


ferred to  has,  therefore,  no  application  to 
this  case.  The  Judgment  of  this  court  is 
that  the  order  appealed  from  be  affirmed. 


ClU  Ga.  801  • 
GARLINGTON  et  al.  v.  FLETCHER  et  sL 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

RES  JUDICATA-^UDGMENT  IN  CLAIM  GAS&- 

ANSWER. 

1.  Judgments  are  conclusive  between  parties 
and  their  privies  as  to  all  matters  put  in  issne, 
or  "which  under  the  rales  of  law  might  have 
been  put  in  issue,  in  the  cause  wherein  the 
Judgment  was  rendered.    CSv.  Code,  8  3742. 

2.  As  a  i)urchaser  at  sherifiTs  sale  is  the  privy 
of  the  plaintiff  in  execution,  a  judgment  in  a 
claim  case  wherein  the  property  has  been  found 
subject  to  the  execution  levied  thereon  estops 
the  claimant  from  setting  up  title  to  the  same 
in  an  action  subsequently  brought  against  him 
for  its  recovery  by  one  who  purchased  it  at 
sheriff's  sale  under  the  execution.  Oosnahan 
V.  Johnston,  33  &  fi.  847,  108  Ga.  235,  and 
cases  cited. 

3.  In  such  an  action  it  was  not  erroneous  to 
strike,  on  demurrer,  an  answer  filed  by  the  de- 
fendant, in  the  nature  of  a  cross  petition,  set- 
ting forth  matters  which,  even  if  they  ever 
had  any  merit,  should  have  been  put  in  issne 
by  him  in  the  trial  of  the  case  wherein  he  was 
claimant  of  the  property. 

4.  As,  for  the  reasons  above  indicated,  the 
answer  filed  by  the  defendant  was  without 
merit,  and  was  therefore  rightly  stricken,  the 
defendant  has  no  reason  to  complain  of  the 
overruling  of  a  motion  made  by  him  to  con- 
tinue the  case. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Henry  county; 
John  C.  Hart  Judge. 

Action  between  J.  L.  Garlington  and  oth- 
ers and  R.  M.  Fletcher  and  others.  From 
the  Judgment.  Garlington  and  others  bring 
error.    Affirmed. 

John  A.  Wimpy,  for  plaintiffs  in  error.  Jas. 
S.  Boynton  and  R.  L.  Bemer,  for  defendants 
in  error. 


PER  CURIAM.    Judgment  affirmed. 


(mOa.8at} 

SAMUEL    BENEDICT    MEMORIAL 

SCHOOL  et  al.  v.  BRADFORD. 

BRADFORD   v.    SAMUEL    BENEDICT 

MEMORIAL  SCHOOL  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

PUDLIC    SCHOOLS-BXERCISBS-PUKISHMBNT 
OP  PUPIL. 

1.  The  authorities  of  a  public  school  have 
full  power  to  make  it  a  part  of  the  school 
course  to  write  compositions,  and  enter  into  de- 
bates, and  to  prescribe  that  all  pupils  shall 
participate  therein. 

2.  Whether  a  particular  subject  fiven  by 
such  authorities  for  composition  or  debate  is 
suited  to  the  age  and  advancement  of  the  pupil 
is  a  question  for  determination  by  audi  author- 
ities,  and  not  by  the  courts.  See,  in  this  con- 
nection, Board  v.  Purse,  28  S.  E.  89G,  101  Ga. 
422,  and  cases  cited. 

3.  Where  a  pupil,  who  has  been  instructed  to 
prepare  a  paper  on  such  a  subject,  does  not  do 
80,  but  reads  a  paper  prepared  by  her  father, 
and  containing  expressions  which  are  Improper, 
and  disrespectful  to  the  teacher,  the  offense  is 
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twofold;  and,  although  the  school  authorities 
may  excuse  and  condone  the  preparation  bj  the 
father  of  the  paper  actually  read,  and  also  its 
reading  by  the  pupil,  the  latter  may  still  be 
panished  for  her  failure  to  herself  prepare  a 
paper  in  compliance  with  instructions,  (a)  If 
the  punishment  imposed  be  the  preparation  of 
a  paper  on  the  same  subject  at  a  later  date, 
and  the  pupil  refuse  to  prei>are  it,  such  pupil 
may  be  disciplined  by  expulsion,  or  suspension, 
or  other  proper  punishment. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  comity; 
C  G.  Janes,  Judge. 

Action  by  William  Bradford  against  the 
Samuel  Benedict  Memorial  School  and  others. 
From  the  Judgment,  defendants  bring  error, 
and  plaintiff  assigns  cross  error.  Judgment 
on  main  bill  of  exceptions  reversed,  and  cross 
bill  affirmed. 

Blance,  Irwin  &  Wright  for  plaintiff  Id 
error.  Sanders  &  Davis,  for  defendants  in 
error. 

PER  OURIAM.  Judgment  on  main  bill  of 
exceptions  reversed;  on  cross  bill  affirmed. 


(Ul  Ga.  861) 

NORWOOD  V.  STATE. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

APPEAI^REVIEW 

There  was  no  error  of  law,  and  the  evidence 
warranted  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Dawson;  Jamea 
G.  Parks,  Judge. 

Henry  Norwood  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Frank  L.  Parks,  for  plaintiff  in  error.  M. 
J.  Yeomans,  for  the  State. 

PER  CURIAM.    Judgment  afflrmedL 


(Ul  Oa.  868) 

ZIPPERER  V.   ZIPPE3RER. 
(Supreme  Court  of  Georgia.    Ang.  8,  1900.) 

NBW  TRIALr-<:ONFLICTINa  BVIDBNCB- 
APPEAL. 
The  grant  of  the  new  trial  in  this  case  being 
the  first,  and  the  verdict  not  having  been  de- 
manded by  the  evidence,  which  was  conflicting, 
the  judgment  must  be  affirmed. 
(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Effingham  coun- 
ty; Paul  E.  Seabrook,  Judge. 

Action  between  J.  C  Zlpperer  and  H.  P. 
Zipperer.  From  an  order  gn^anting  a  new 
trial,  J.  C.  Zipperer  brings  error.    Affirmed. 

D.  H.  Clark,  for  plaintiff  in  error.  A  0. 
Wright,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ul  Oa.  868) 

MOORE  V.  HENDRY. 
(Supreme  Court  of  Georgia.    Ang.  8,  1000.) 

EXEMPTIONS— LABOR. 
1.  Hie  record  disclosing  that  the  sum  due  by 
the  garnishee  to  the  defendant  was  not  for 


daily,  weekly,  or  monthly  "wages."  but  for  la- 
bor performed  under  a  contract  by  the  terms 
of  which  his  compensation  was  measured  by 
the  amount  of  work  done,  the  jury  correctly 
found  that  the  sum  thus  due  was  not  exempt 
from  the  process  of  garnishment;  and  this  is 
BO  although  it  appeared  that  payments  were 
made  to  the  defendant  at  the  end  of  each  pe- 
riod of  four  weeks. 

2.  It  follows  that  the  superior  court  did  not 
err  in  overruling  the  certiorari 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Liberty  county; 
Paul  E.  Seabrook,  Judge. 

Certiorari  by  Perry  Moore  against  T,  B. 
Hendry.  From  a  judgment  overruling  the 
same,  plaintiff  brings  error.    Affirmed. 

Ben  A.  Way,  for  plaintiff  in  error.  W.  G. 
Wamell,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afflrmedL 


(Ul  Ga.  868) 
SEABOARD  &  R.  R.  CO.  et  al.  v.  SPENCER. 
(Supreme  Ourt  of  Georgia.    Ang.  S,  1000.) 
RAILROADS-ACCIDENT. 
The  evidence  showing  that  the  plaintiff's  in- 
juries resulted  from  a  pure  accident,  and  not 
from  any  act  of  negligence  chargeable  to  the 
defendants,  the  verdict  in  his  favor  cannot  be 
lawfully  upheld,  and  the  court  erred  in  not 
setting  it  aside. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  Lessie  Spencer  against  the  Sea* 
board  &  Roanoke  Railroad  Company  and  oth- 
ers. Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed. 

Erwln  &  Brown  and  H.  J.  Brewer,  for 
plaintiffs  in  error.  Hoke  Smith,  H.  0.  Peo- 
ples, and  Asbury  G.  McCurry,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  reversed. 


OUQa.  868) 

MAYOR,  BTa,  OP  WASHINGTON  v.  OAI^ 

HOUN. 

(Supreme  (>>urt  of  Georgia.    Aug.  8,  1900.) 

TRIAI^-INSTRUCTIONS-CONTRIBUTORY 

NBGLIGBNCB. 
The  evidence  in  this  case  was  not  such  as 
to  demand,  in  the  absence  of  a  special  request 
therefor,  a  charge  upon  the  law  of  contributory 
negligence,  and  it  was  sufficient  to  support  the 
verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkes  county; 
S.  Reese,  Judge. 

Action  by  J.  F.  Calhoun  against  the  mayor 
and  council  of  Washington.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirm- 
ed. 

Wm.  Wynne  and  S.  H.  Hardeman,  for 
plaintiff  in  error.  CoUey  &  Sims,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 
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Oil  Ge.  868) 

ROCK  HILL  BUGGY  CX).  et  al.  r.  WASH- 
INGTON BXGH.   BANK. 
(Sapreme  Court  of  Georgia.    Aug.  8^  1900.) 
APPEAtr-REVIEW. 
There  was  do  error  in  any  of  the  rulings 
complained  of,  and  the  judgment  excepted  to 
was  manifestly  right. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Wilkes  county; 
S.  Reese,  Judge. 

Action  between  the  Washington  Exchange 
Bank  and  the  Rock  Hill  Buggy  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Wm.  Wynne  and  S.  H.  Hardeman,  for 
plaintiffs  in  error.  Colley  A  Sims  and  H. 
McWhorter,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ul  G«.  700) 

STATE  V.  BALLADE. 

(Supreme  0>urt  of  Georgia.    Aug.  7,  1900.) 

EXECUTION— AFFIDAVIT  OF  ILLEGALITY— DIS- 
MISSAL. 

1.  A  defendant  in  execution  cannot  file  an  af- 
fidavit of  illegality  until  the  ezecutiofi  has 
been  levied  upon  his  property.  Consequently, 
where  an  execution  against  an  Individual  has 
been  levied  upon  property  of  a  corporation,  and 
the  defendant  interposes  an  affidavit  of  illegal- 
ity, upon  the  ground  that  the  execution  is  pro- 
ceeding illegally  against  the  property  of  such 
corporation,  the  court  to  which  the  execution 
and  affidavit  of  illegality  are  returned  has  nc 
jurisdiction  to  try  the  issue  thus  sought  to  be 
made,  and  for  this  reason  the  affidavit  of  ille- 
gality should  be  dismissed. 

2.  An  affidavit  of  illegality  is  a  remedy  which 
lies  only  In  favor  of  a  defendant  in  execution, 
and,  if  filed  by  one  who  is  not  a  defendant,  the 
court  to  which  the  issue  thus  sought  to  be  made 
is  returned,  being  without  jurisdiction  to  try 
it,  should  dismiss  the  affidavit  of  illegality. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Mcintosh  coun- 
ty;  Paul  E.  Seabrook,  Judge. 

Levy  of  execution  by  the  state  on  a  tax 
Judgment  against  F.  T.  Sallade,  agent  for  the 
L.  B.  Price  Company.  Defendant,  as  such 
agent,  filed  an  affidavit  of  illegality.  Judg- 
ment for  claimant.  The  state  brings ,  error. 
Reversed. 

J.  M.  Terrell,  Atty.  TSen.,  and  Livingston 
Kenan,  for  the  State.  O.  L.  Livingston,  for 
defendant  In  error. 

FISH,  J.  The  tax  collector  of  Mcintosh 
county  issued  an  execution  against  "F.  T. 
Sallade,  Agent  for  the  L.  B.  Price  Company/' 
for  the  sum  of  $100,  alleged  in  the  execution 
to  be  "due  for  special  state  tax  for  peddling 
clocks  in"  that  county  "for  the  year  1899." 
The  sheriflT  of  the  county  levied  this  execution 
upon  certain  personal  property  "as  the  proper- 
ty of  F.  T.  Sallade,  agent  of  L.  B.  Price  Co.,*' 
whereupon  F.  T.  Sallade,  agent  for  the  L.  B. 
Price  Mercantile  Company,  of  Kansas  City, 
Mo.,  "filed  an  affidavit  of  illegality,  in  which 
he  alleged  that  the  execution  was"  proceeding 


illegally  upon  the  goods  "of  the  Price  Oom- 
pany."  The  Price  Company  gave  a  forth- 
coming bond,  and  in  due  course  the  case  thus 
made  came  on  for  trial  In  the  superior  court 
of  Mcintosh  county.  The  case  went  to  trial 
upon  an  admitted  state  of  facts,  and  "upoc 
oral  motion  of  counsel  for  defendant  in  fi.  fa. 
the  court  directed  the  •  •  •  Jury  to  re- 
turn a  verdict  for  the  defendant  in  fi.  fa.,  sus- 
taining the  Illegality  and  dismissing  the  levy 
made  under  said  execution,"  and  the  Jury  re- 
turned a  Terdict  accordingly.  The  state  ex- 
cepted, pendente  lite,  to  the  direction  of  the 
verdict,  and  subsequently  made  a  motion  for 
a  new  trial,  which  was  overruled,  whereupon 
It  brought  the  case  to  this  court  for  review. 

We  think  that  the  court  erred  in  directing 
a  verdict  for  the  defendant  in  execution. 
The  execution  was  not  against  the  L.  B.  Price 
Company,  but  it  was  against  Sallade  In  his 
Individual  capacity.  The  words,  "Agent  for 
the  L.  B.  Price  Company,"  which  followed 
Sallade's  name  in  the  fi.  fa.,  were  merely  de- 
scrlptlo  personse.  The  same  may  be  said 
with  reference  both  to  the  levy  and  the  affida- 
vit .of  illegality,  if  we  take  them  as  they  are 
set  forth  by  copies  in  the  record.  Prom  the 
copies  of  the  levy  and  the  affidavit  of  Illegali- 
ty it  appears  that  the  goods  were  "levied  on 
as  the  property  of  F.  T.  Sallade,  agent  of  L. 
B.  Price  Co.";  and  Sallade,  who  made  the 
affidavit  of  illegality,  did  not  swear  that  he 
was  the  agent  of  the  L.  B.  Price  Company, 
but  was  merely  described  as  such  In  the  affi- 
davit McDuffle  V.  Irvine,  91  Ga.  748,  17  S. 
E.  1028;  Ice  Co.  v.  Biutbenthal,  101  Ga.  541, 
28  S.  E.  1003;  Music  House  v.  Wynn,  107  Ga. 
402,  33  S.  E.  415.  In  the  agreed  statement  of 
facts,  however,  it  was  admitted  that  the  exe^ 
cution  was  levied  upon  certain  goods  "In  the 
possession  of  F.  T.  Sallade,  as  the  property 
of  the  L.  B.  Price  Mercantile  Co.."  and  "that 
an  affidavit  of  illegality  was  filed  by  F.  T. 
Sallade  as  agent  of  Price  Co.,  upon  the 
grounds  therein  stated."  Considering  the  case 
as  made  by  the  execution,  the  levy,  and  the 
affidavit  of  Illegality,  copies  of  which  appear 
In  the  record,  we  have  a  defendant  in  execu- 
tion filing  an  affidavit  of  illegality  upon  the 
ground  that  the  fi.  fa.  is  wrongfully  proceed- 
ing against  the  property  of  another  party. 
The  remedy  by  affidavit  of  illegality  against 
an  execution  which  has  been  issued  Illegally, 
or  which  is  proceeding  illegally,  is  purely 
statutory,  and,  except  to  the  extent  that  the 
statute  provides,  there  Is  no  such  remedy. 
We  think  it  is  clear  from  the  statute  that  a 
defendant  in  execution  can  only  file  an  affida- 
vit of  illegality  when  his  property  has  been 
levied  upon.  Civ.  Code,  §  4736.  He  cannot 
interpose  such  an  affidavit  when  the  execu- 
tion has  been  levied  upon  the  property  of 
some  one  else,  and  when,  in  such  a  case,  he 
does  so,  the  court  has  no  Jurisdiction  to  try 
the  issue  which  he  seeks  to  make.  The  court 
has  Jurisdiction  only  to  try  a  case  which  the 
statute  authorizes  a  defendant  in  execution  to 
make,  and  the  statute  does  not  authorlie  a 
defendant  to  make  such  a  case. 
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2.  The  same  result  follows  If  we  take  the 
case  as  made  by  the  agreed  statement  of 
facts.  Bven  as  shown  by  this  agreed  state- 
ment, the  execution  was  against  Sallade,  and 
not  against  the  Price  Company.  So  then  Sal- 
lade,  as  agent  of  the  Price  Company,  made 
an  affidavit,  the  effect  of  which,  when  con- 
sidered In  connection  with  the  execution,  was 
that  an  execution  against  himself  had  been 
levied  upon,  and  was  proceeding  Illegally 
against,  the  goods  of  the  Price  Company. 
The  Price  Company,  not  being  the  defendant 
In  execution,  could  not  Interpose  an  affidavit 
of  Illegality  to  the  levy  of  the  fl.  fa.  "An 
affidavit  of  Illegality  is  a  remedy  which  lies 
only  In  favor  of  defendants  in  execution,  and« 
if  filed  by  persons  who  are  not  defendants, 
it  will  be  dismissed."  Artope  v.  Barker,  72 
Ga.  186;  Clinch  v.  Ferrll,  48  Ga.  365;  Civ. 
Code,  §  4736.  So,  whether  we  view  the  case 
as  made  by  the  execution,  the  levy,  and  the 
affidavit  of  illegality,  or  as  made  by  the 
<igreed  statement  of  facts,  we  reach  the  same 
result,  viz.  that  the  court  had  no  Jurisdiction 
to  try  the  case  made,  and  for  this  reason 
should  have  dismissed  the  affidavit  of  Illegali- 
ty. It  does  not  appear  that  any  motion  was 
made  to  dismiss  the  affidavit  of  illegality  for 
the  want  of  Jurisdiction.  "Consent  of  par- 
ties, however,  cannot  give  a  court  Jurisdiction 
of  a  subject-matter  when  it  has  none  by 
law;  and  when  this  court  discovers  from  thfe 
record  that  a  Judgment  has  be^n  rendered  by 
a  court  having  no  Jurisdiction  of  the  subject- 
matter,  and  the  case  is  brought  here  for  re- 
view upon  writ  of  error,  this  court  will,  of  Its 
own  motion,  reverse  the  Judgment."  Smith 
V.  Ferrarlo,  105  Gft.  58,  54,  81  S.  B.  38.  Judg- 
ment reversed.    All  the  Justices  concurring. 


(Ul  Oa.  856) 

GORDON  V.  BASTBRLING  et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1000.) 

PLBADINO—AMBNDMENT— NONSUIT. 

1.  There  was  no  error  in  refusing  to  allow 
the  amendment  offered  to  the  original  petition. 

2.  The  evidence  introduced  by  the  plaintiff 
failed  to  show  any  right  to  the  relief  for  which 
she  prayed.  There  was,  therefore,  no  error  In 
granting  a  nonsuit 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Tattnall  county; 
B.  D.  Evans,  Judge. 

Action  by  Mary  S.  Gordon  against  J.  J. 
Basterling  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

W.  T.  Burkhalter,  for  plaintiff  In  error.  P. 
W.  Williams  and  Jas.  K.  Hlnes,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 


(in  Ga.  859) 

SHBAROUSB  v.  WOLFE. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

JUSTICE  OP  THE  PEACE-JUDGMENT. 

Where,  in  a  suit  in  a  justice's  court,  the 

commons  names  only  a  certain  man  as  defend- 


ant, and  both  he  and  his  wife  are  served,  and 
the  magistrate  enters  up  judgment  against 
both,  the  judgment  against  the  wife  is  void, 
the  record  not  showing  that  she  appeared  or 
pleaded. 
(Syllabus  by  the  0>urt.) 

Error  from  superior  court,  Bfflngham  coun- 
ty; Paul  B.  Seabrcok,  Judge. 

Action  by  A.  J.  Shearouse  against  C.  0. 
Wolfe.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

D.  H.  aark.  for  plaintiff  in  error.  A.  O. 
Wright,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ul  Ga.  862) 
OraPMAN  V.  CORNWBLL. 
(Supreme  0)urt  of  Georgia.    Aug.  8,  1900.) 

DI8MISSAL-BPPBCT— PLEADING— AMEND- 
MENT—BILL  OF   EXCEPTIONS. 

1.  When  the  court  passes  an  order  sustaining 
a  motion  to  dismiss  a  case  on  the  ground  that 
the  petition  does  not  set  forth  a  cause  of  ac- 
tion, and  in  such  order  allows  the  plaintiff  a 
specified  number  of  days  within  which  to  amend 
his  petition,  the  effect  of  the  order  is  to*  take 
the  case  out  of  court,  and  finally  dispose  of  the 
same,  unless  a  proper  amendment  is  filed  within 
the  time  named  in  the  crder. 

2.  If  such  amendment  is  not  so  filed.  It  is  too 
late  to  thereafter  except  pendente  lite  to  the 
order  of  dismissal,  but  tne  same  should  he 
made  the  subject-matter  of  a  direct  bill  of  ex- 
ceptions to  the  supreme  court,  which  should  be 
sued  out  within  the  time  allowed  by  law  for  ex- 
cepting to  a  final  judgment. 

3.  The  bill  of  exceptions  in  the  present  case 
was  not  sued  out  in  due  time,  and  accordingly 
the  writ  of  error  must  be  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  B.  B.  Chipman  against  F.  Bi. 
Comwell.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Dismissed. 

Isaac  Beckett  and  Geo.  W.  Beckett,  for 
plaintiff  In  error.  Saussy  &  Saussy,  for  de- 
fendant in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


Oil  Ga.  862) 
HOWARD  V  WALKER. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
CUSTODY  OF  CHILD. 
Under  the  evidence  submitted,  there  was 
no  abuse  of  discretion  in  awarding  the  custody 
of  the  children  to  the  mother,  instead  of  to  the 
father. 
(Syllabus  by  the  (}ourt> 

Error  from  city  court  of  Dawson;  J.  G. 
Parks,  Judge. 

Action  between  Will  Howard  and  C.  A. 
Walker.  From  the  judgment,  Howard  brlngf 
error.    Affirmed. 

M.  C.  Edwards,  Jr.,  for  plaintiff  In  error. 
Yeomans  &  Raines,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
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(HI  Ga.  862) 

MAYOR,  ETC.  OF  MILLEDGEVILLB  r. 
WOOD. 

(Supreme  Oourt  of  Georgia.    Aug.  8,  1900.) 
INJURY  TO  TRAVELER— DBPBCTIVB  STREET. 

1.  It  is  apparent  from  the  evidence  that  the 
proximate  cause  of  the  injury  which  the  plain- 
tiff received  was  the  defective  condition  of  the 
street,  and  that  the  plaintifif  in  error  was  neg- 
ligent in  not  repairing  or  protecting  the  same. 

2^  There  was  no  error  in  the  rulings,  charge, 
or  failure  to  charge  which  requires  a  reversal 
of  the  judgment  overruling  the  motion  foe  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Baldwin  county; 
John  G.  Hart,  Judge. 

Action  by  Parish  Wood,  by  his  next  friend, 
against  the  mayor  of  Milledgevllle.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Allen  &  Pottle,  for  plaintiff  in  error.  Rob- 
erts &  Hlnes,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ul  Qa.  <8S) 

BRANTLEY  et  al.  r.  MEYER  et  aL 
MEYER  et  al.  v.  BRANTLEY  et  aL 

(Supreme  0>urt  of  Georgia.    Aug.  7,  1900.) 
BRIEF  OP  EVIDENCE— APPROVAL. 

An  entry  made  by  the  presiding  judge  on  a 
brief  of  evidence  presented  with  a  motion  for 
a  new  trial  in  the  following  language:  "The 
within  brief  of  evidence  is  hereby  approved  as 
correct,  subject  to  such  additions  as  either  side 
may  desire,  as  tsken  from  entries  on  the  fi.  fa's, 
mentioned  herein,  as  the  fi.  fas.  are  not  now 
accessible,'*— did  not  serve  as  a  legal  approval 
of  the  brief  of  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Johnson  coun- 
ty;  W.  M.  Henry,  Judge. 

Levy  of  execution  In  favor  of  Meyer,  Rein- 
hard  &  Oo.  against  T.  J.  Brantley  &  Bro. 
Affidavit  of  illegality  filed.  Verdict  directed 
for  plaintiffs,  and  defendants  bring  error. 
Motion  to  dismiss  brief  of  evidence  denied, 
and  plaintiffs  bring  cross  error.  Judgment 
on  cross  bill  reversed.  Main  bill  of  ex- 
ceptions dismissed. 

Vernon  B.  Robinson,  for  plaintiffs  in  er- 
ror.   A.  F.  Daley,  for  defendants  In  error. 

I 

LITTLE,  J.  An  issue  was  formed  on  an 
affidavit  of  Illegality  interposed  by  Brant- 
ley to  the  levy  of  a  certain  execution  issued 
on  a  Judgment  rendered  In  the  superior 
court  of  Johnson  county  In  favor  of  Meyer, 
Reinhard  &  Co.  against  T.  J.  Brantley  & 
Bro.  Both  the  plaintiff  in  execution  and  the 
defendant  Introduced  evidence,  and,  the 
case  having  been  closed,  the  court  directed 
a  verdict  for  the  plaintiff.  The  defendant 
daring  the  same  term  of  court  at  which  the 
verdict  and  judgment  were  rendered,  made 
a  motion  for  a  new  trial  upon  a  number  of 
grounds.  The  date  of  the  hearing  of  the 
motion  was  fixed  by  the  presiding  judge  as 
the  1st  of  November,  1899,  and,  by  a  proper 


order,  gave  the  movant  until  the  hearing  to 
prepare  and  have  approved  a  brief  of  evi- 
dence in  the  case,  and  allowing  movant  to 
amend  his  motion  at  the  hearing,  and  that 
he  have  five  days  after  the  hearing  to  file 
the  brief  of  evidence.  At  the  time  and  place 
set  for  the  hearing,  the  movant  presented 
his  brief  of  evidence,  upon  which  the  judge 
then  and  there  entered  the  following  order: 
"The  within  brief  of  evidence  is  hereby  ap- 
proved as  correct,  subject  to  such  additions 
as  either  side  may  desire,  as  taken  from  en- 
tries on  the  fi.  fas.  mentioned  herein,  as  the 
fi.  fas.  are  not  now  accessible.  This  NoTem- 
ber  1,  18d9."  The  plaintiff  in  fi.  fa.  then 
moved  to  dismiss  the  motion  because  the 
brief  of  evidence  presented  was  not  a  full 
and  complete  brief  of  the  evidence  submit- 
ted on  the  trial  of  the  case.  The  court  oTer- 
ruled  the  motion.  The  hearing  was  then 
had,  and  the  motion  for  a  new  trial  refused, 
and  the  movant  excepted,  and  sued  out  a 
bill  of  exceptions  to  have  the  same  reviewed 
by  this  court  The  defendant  sued  out  a 
cross  bill  of  exceptions,  assigning  as  error 
the  ruling  of  the  court  in  refusing  to  dis- 
miss the  motion  for  new  trial  and  In  ap- 
proving the  brief  of  evidence  before  the 
same  was  perfected.  The  main  and  cross 
bills  of  exceptions  were  argued  together  in 
this  court  and,  under  the  view  we  take  of 
the  ruling  assigned  as  error  in  the  cross  bill 
of  exceptions,  it  is  only  necessary  to  con- 
sider that  assignment  in  order  to  properly 
dispose  of  the  case.  It  will  be  noted  that 
a  direct  exception  was  taken  to  the  action 
of  the  judge  in  approving  the  brief  of  evi- 
dence before  the  same  was  perfected,  as 
well  as  to  the  direction  given  by  the  judge, 
in  his  order  of  approval,  that  certain  omis- 
sions should  be  supplied  after  the  hearing. 
It  was  ruled  in  the  case  of  Mann  v.  Railwav 
O.,  09  Ga.  117,  24  S.  E.  871,  that  it  was  not 
cause  for  dismissing  a  motion  for  new  trial 
that  the  judge  improperly  approved,  as  a 
brief  of  the  evidence,  a  paper  purporting  to 
be  such,  but  that  the  proper  practice  in  such 
case  is  to  except  directly  to  the  order  of 
approval,  or  else  move  to  vacate  that  order, 
and,  if  the  motion  is  refused,  to  except  di- 
rectly to  such  refusaL  The  error  assigned 
in  the  cross  bill  of  exceptions,  that  the 
judge  erred  in  approving  the  brief  before  it 
was  perfected,  comes  within  the  rule  here 
laid  down  as  being  the  proper  practice.  It 
would  seem  almost  unnecessary  to  say  tliat 
there  can  be  no  legal  motion  for  a  new  trial 
without  a  brief  of  evidence,  and  that  there 
can  be  no  hearing  on  a  motion  for  a  new 
trial  until  the  brief  has  been  perfected  and 
approved.  A  partial  or  incomplete  brief  is 
not  such  a  one  as  is  contemplated  by  the 
statute,  which  requires  a  brief  of  all  the 
evidence  to  accompany  a  motion  for  a  new 
trial;  nor  does  a  brief  of  evidence  become  a 
part  of  the  record  until  approved  by  the  pre- 
siding judge,  which  approval  must  necessa- 
rily include  an  assertion  that  the  paper  pt^ 
sented  contains  a  brief  of  all  the  matHriaJ 
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evidence;  and  not  only  so.  but  that  it  is  cor- 
rectly stated  as  it  appears  in  the  paper. 
In  the  case  of  Royce  v.  Gazan,  76  Ga.  79, 
a  brief  of  evidence  accompanying  a  motion 
for  new  trial  had  tliis  entry  indorsed  on  it 
by  the  Jndge:  "Examined  and  approved, 
subject  to  fntnre  corrections  if  necessary." 
It  appeared  that,  after  this  qualified  approv- 
al, corrections  were  made  in  the  brief,  and 
after  such  corrections  were  made  the  judge 
finally  approved  the  brief.  This  court  ruled, 
under  such  circumstances,  that  the  motion 
for  a  new  trial  should  not  have  been  dis- 
missed, but  the  ruling  was  based  on  the  fact 
that  subsequent  to  the  qualified  approval 
the  brief  was  corrected  and  approved  in 
full  by  the  Judge.  In  that  case  the  qualified 
approval  was  not  a  matter  for  consideration, 
inasmuch  as  the  brief,  when  corrected,  was 
fully  approved,  and  this  came  up  to  the 
rule.  In  the  case  of  Turner  v.  Wilcox,  65 
Ga.  299,  the  Judge  indorsed  on  the  brief  of 
evidence,  "Revised  and  approved,  subject 
to  corrections,"  and  when  the  case  was 
called  in  this  court  the  writ  of  error  was  dis- 
missed; the  court  ruling  that  if  it  affirma- 
tively appeared  that  the  Judge  subsequently 
finally  passed  upon  the  brief  and  approved 
the  same,  it  would  not  be  subject  to  dis- 
missal. And  in  the  case  of  Iron  Works  v. 
Angler,  66  Ga.  634,  the  court  dismissed  the 
writ  of  error  where  the  Judge  had  thus  ap- 
proved the  brief  of  evidence;  "The  with- 
in brief  of  evidence  is  hereby  revised,  ap- 
proved, and  ordered  filed.  Let  the  clerk 
copy  the  Interrogatories  of  S.  A.  Echols,  as 
a  part  of  the  evidence."  It  was  intimated 
In  that  decision  that  if  a  copy  of  the  evi- 
dence of  Echols  had  been  authenticated  by 
the  Judge  as  true,  and  had  accompanied  the 
brief  of  evidence  to  this  court,  the  writ  of 
error  might  not  have  been  dismissed.  In 
the  case  of  Railroad  Co.  v.  Mitchell,  75  Ga. 
144,  there  was  an  agreement  between  the 
counsel  that  the  brief  presented  was  cor- 
rect, and,  if  the  case  was  carried  to  the  su- 
preme court,  that  certain  interrogatories 
and  tables  and  other  documentary  evidence 
might  be  copied  with  the  record  by  the 
clerk.  Under  this  agreement  the  Judge  of 
the  superior  court  approved  and  ordered  the 
agreement  filed  with  the  record,  and  direct- 
ed the  clerk  to  copy  the  documentary  evi- 
dence referred  to  in  the  agreement  This 
court  ruled  in  that  case  that  it  was  not  a 
compliance  with  the  rule  for  parties  to 
agree,  and  the  court  to  order,  that  a  part 
of  the  evidence  may  be  omitted  from  the 
brief,  and,  if  the  case  should  be  brought  to 
the  supreme  court,  that  the  clerk  might 
copy  such  evidence  In  the  record,  and  ac- 
cordingly dismissed  the  writ  of  error.  These 
cases  are  cited  to  show  that  the  Jurisdiction 
of  the  trial  Judge  is  limited  to  an  approval 
of  the  brief  of  evidence  as  it  Is  finally  made 
up.  and  that  an  approval  of  a  brief  which  con- 
templates an  addition  thereto  is  not  such  an 
approval  as  is  required  by  law,  unless  after 
the  additions  are  made  the  Judge  again  ap- 


proves either  the  brief  of  evidence  as  a  whole, 
or  the  additions  which  have  been  made  there- 
to. In  the  present  case  the  approval  is  made 
subject  to  such  addition  as  either  side  may  de- 
sire, as  taken  from  certain  papers  described. 
It  was  not  therefore,  a  proper  and  legal  ap- 
proval; and,  if  additions  were  made  to  this 
brief  of  evidence  after  such  qualified  ap- 
proval, we  have  no  means  of  knowing 
whether  the  same  are  or  not  correct  A 
brief  of  evidence  can  be  authenticated  alone 
by  the  Judge,  and  this  court  is  not  author- 
ized to  consider  any  brief  not  fully  approv- 
ed. For  these  reasons,  the  court  erred  In 
entering  this  qualified  order  of  approval, 
and,  the  plaintiffs  in  error  having  properly 
excepted  thereto,  the  Judgment  on  the  cross 
bill  of  exceptions  is  reversed,  and  the  main 
bill  of  exceptions  dismissed.  Judgment  on 
cross  bill  of  exceptions  reversed.  Main  bill 
of  exceptions  dismissed.  All  the  Justices 
concurring. 


(lU  Qa.  88S) 
ROUSEY  V.  MATTOX. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

LANDLORD— LIEN    FOR    SUPPLIES-RIGHTS   OF 
LABORER. 

1.  An  agreement  by  a  tenant  with  a  laborer 
that  the  latter  shall  have  as  compensation  for 
his  services  all  the  cotton  raised  upon  a  des- 
ignated field  included  in  the  rented  premises, 
the  landlord  having  no  knowledge  of  such 
agreement,  and  in  no  way  assenting  thereto, 
cannot  of  Itself,  and  without  more,  operate  to 
defeat  his  statutory  lien  for  supplies  on  all  the 
crops  produced  upon  the  entire  tract  of  land 
rented  to  the  tenant  Consequently,  where,  in 
such  a  case,  the  tenant  delivered  to  the  land- 
lord crops  raised  on  such  field,  and  the  latter 
in  good  faith  accepted  the  same  in  satisfaction 
of  nis  lien  for  supplies,  the  laborer  could  not,  in 
an  action  at  law,  recover  from  the  landlord  the 
value  of  such  crops. 

2.  It  follows  from  the  above  that  even  If  a 
landlord's  special  lien  for  supplies  on  the  crop 
of  the  year  is  inferior  to  a  laborer's  special  lien 
for  work  done  in  the  making  of  such  crop,  the 
laborer  cannot  assert  such  lien  by  bringing  an 
ordinary  suit  at  law  against  a  landlord,  who 
had  in  good  faith,  by  agreement  with  the  ten- 
ant, taken  the  crop  in  settlement  of  his  lien, 
for  the  value  of  so  much  of  the  crop  as  would 
equal  the  amount  due  the  laborer  by  the  tenant. 

3.  The  charges  complained  of,  being  in  sub- 
stantial accord  with  the  rule  above  announced, 
were  not  erroneous,  and  there  was  ample  evi- 
dence to  warrant  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Elberton;  P.  P. 
ProfHtt  Judge. 

Action  between  S.  P.  Rousey  and  W.  H. 
Mattox.  From  the  Judgment  Rousey  brings 
error.    Afiarmed. 

Jos.  N.  Worley,  for  plaintiff  in  error. 
PBR  CURIAM.    Judgment  affirmed. 


(Ul  Ga.  8S4) 

LONG  et  al.  v.  HARRISON  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

APPEAL— AS SIONMBNT  OF  ERROR. 

This  case  was  submitted  to  the  trial  judge 

for  decision  without  a  Jury.     The  bill  of  ez* 
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cepdons  recites  that  "he  rendered  a  decision 
against  plaintiff/'  and  that  *'to  said  juiflrment 
and  decision  plaintiff  in  error  herein  excepts, 
and  now  assigns  the  same  as  error."  Save  as 
aboye  indicated,  there  was  no  attempt  to  assign 
error.  It  follows  that  the  writ  of  error  most 
be  dismissed  for  want  of  a  specific  assignment 
of  error.  See  Collins  v.  Oarr  (this  day  oecided) 
36  S.  E.  959,  and  cases  cited. 
(Syllabus  by  the  Ck>art) 

Brror  from  superior  court,  Hanoock  county; 
S.  Reese,  Judge. 

Action  by  A.  8.  and  J.  0.  Long  against 
Amanda  Harrison  and  others.  Judgment  for 
defendants,  and  plalntiilB  bring  error.  Dla- 
missed. 

F.  L.  Little  and  Allen  A  Pottle,  for  plain- 
tiffs in  error.  Hunt  &  Merritt,  for  defendants 
In  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(Ill  Oa.  7U) 

MATTHEWS  ▼.  RALEIGH  &  G.  R.  CO.  et  al. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

INJURY  TO  BMPLOYfi-CONTRIBUTORY  NBOLI- 
0BNCE--<3UESTI0N  FOR  JURY. 
The  controlling   questions   at   issue  being 
whether  or  not  there  were  two   methods   for 
doing  the  work  in  which  the  plaintiff  was  en- 
gaged, the  one  safe  and  the  other  dangerous; 
and  whether  or  not,  if  this  was  true,  he  negli- 
gently chose  the  latter;    and  the  CTidence  not 
being  such  as  to  demand  findings  on  these  ques- 
tions adverse  to  the  plaintiff,— it  was  error  to 
grant  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Elbert  county; 
S.  Reese,  Judge. 

Action  by  Walter  Matthews  against  the  Ra- 
leigh &  Gaston  Railroad  0)mpany  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

C.  T.  Ladson  and  Geo.  C.  Grogan,  for  plain- 
tiff In  error.  Erwin  &  Brown  and  H.  J. 
Brewer,  for  defendants  In  error. 

COBB,  J.  When  an  employ^  of  a  railroad 
<!ompany  has  his  choice  of  two  ways  In  which 
to  perform  a  duty,  the  one  safe,  and  the  other 
dangerous,  though  conyenlent,  he  is  bound  to 
select  the  safe  method.  Railway  Co.  y.  Head, 
92  Ga.  723,  18  S.  E.  976;  RaUway  Co.  ▼.  Har- 
bin (Ga.)  36  S.  E.  218;  Quirouet  v.  Railroad 
Co.,  Id.  599.  It  is  true  that  in  the  two  cases 
last  cited  the  court  had  under  consideration 
cases  founded  upon  causes  of  action  arising 
In  the  state  of  Alabama,  but  the  principle  rul- 
ed is  the  law  of  this  state.  If  there  is  no 
dispute  about  the  facts,  and  the  only  lawful 
verdict  that  could  be  rendered  would  be  one 
finding  that  there  were  two  ways  in  which  to 
perform  the  duty,  the  one  safe  and  the  other 
manifestly  dangerous,  and  that  the  employ^ 
had  negligently  chosen  the  latter  method, 
then  the  co!;urt  would  be  authorised  to  set 
aside  a  verdict  finding  otherwise,  as  was  done 
In  the  Head  and  Harbin  Cases,  supra;  or  to 
direct  a  verdict  for  the  defendant,  as  was 
done  in  the  Quirouet  Case.     If,  under  the 


facts,  an  issue  arose  as  to  whether  there  were 
two  ways,  or  as  to  whether,  conceding  tiiat 
there  were  two  ways,  one  was  manifestly  dan- 
gerous, and  whether  in  the  latter  case  the  em- 
ployd  chose  that  method,  or  whether  there 
were  two  methods,  one  attended  with  less  dan- 
ger  than  the  other,  and  the  employd  chose  the 
more  dangerous,  then  the  Issues  thus  raised 
should  be  submitted  to  a  Jury,  and  it  would 
be  error  to  grant  a  nonsuit  Railroad  Co.  v. 
De  Bray,  71  Ga.  406  (Syl.,  point  16),  424.  Ap- 
plying the  principles  above  referred  to  to  the 
present  case,  the  judge  erred  in  granting  a 
nonsuit.  Even  If  it  be  conceded  that  the  evi- 
dence In  behalf  of  the  plaintiff  established 
that  there  were  two  ways  in  which  the  duty 
he  was  endeavoflng  to  discharge  at  the  time 
of  the  injury  could  be  performed,  and  one  of 
them  was  safe,  the  evidence  raised  an  Issue 
as  to  whether  the  method  adopted  by  the 
plalntlfP  was  one  that  was  manifestly  dan- 
gerous. It  not  being  at  all  dear  from  the 
evidence  that  either  method  was  entirely  safe, 
or  which  was  the  more  dangerous,  it  was  a 
question  for  the  jury  to  determine  whether, 
under  the  circumstances,  in  adopting  the 
method  which  he  employed,  the  plaintiff  was 
free  from  fault.  Judgment  reversed.  AU  the 
Justices  concurring. 

on  Ga.  S82) 

HARTLEY  v.  McGBB. 

(Supreme  Court  of  Georgia.    Aag.  9,  1900.) 

T&IAL-PROCEDURS-^PIiBADINO— I8SUB8  OF 
PACT— APPEAXu 

1.  In  detenuinrng  whether  or  not  an  answer 
filed  to  a  petition  raises  an  issue  of  fact  which 
should  be  passed  upon  by  a  jury,  it  is  not  prop- 
er practice  for  the  judge  to  propound  to  the 
defendant  any  question  or  questions,  either 
with  a  view  to  eliciting  from  him  a  fact  not 
stated  in  the  answer,  or  to  ascertaining  the 
real  meaning  of  the  allegations  in  the  answer. 
An  error  of  this  kind  will  not.  however,  if  it 
has  no  material  bearing  upon  the  result  reach- 
ed, necessitate  a  reversal  of  the  judgment. 

2.  When  a  petition  distinctly  and  affirmatively 
alleges  that  a  specified  sum  of  money  was 
placed  in  the  hands  of  the  defendant,  as  coun- 
ty school  commissioner,  for  the  purpose  of  pay- 
ing the  same  to  his  predecessor  in  office,  and 
the  answer  does  not  deny  these  allegations,  but 
in  effect,  admits  the  same  to  be  true,  no  Issue 
of  fact  is  thus  presented,  although  the  answer 
may  make  the  point  that  as  matter  of  law  the 
former  school  commissioner  was  not  entitled  to 
receive  the  fund  in  question.  The  issue  thus 
raised  is  one  of  law,  and  not  of  fact. 

3.  As  the  present  bill  of  exceptions  assigns  no 
error,  except  that  the  court  erred  in  holding 
that  no  issue  of  fact  had  been  raised  for  a  jury 
to  pass  upon,  and  as  the  point  thus  made  was 
not  well  taken,  no  cause  for  reversing  the 
judgment  has  been  shown. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Crawford  coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  a  W.  McGeo  against  J.  F.  Hart- 
ley. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

M.  G.  Bayne,  for  plaintiff  in  error.  Harde- 
man &  Moore,  for  defendant  in  error. 

FBR  CURIAM.    Judgment  affirmed. 
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ail  Ckw  796) 

PUFFER  et.  al.  y.  OALDWBLL  et  al. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

CHATTIBL  MORTOAOS-WIDOW'S  ALiLOWANCa- 
PRIOaiTIBS. 

1.  The  instrument  construed  in  this  case  was 
plainly  a  mortgage  conferring  upon  the  mort- 
gagees power  to  seize  and  sell  the  property, 
and  the  right  to  become  purchasers  thereof  at 
their  own  sale. 

2.  A  widow*8  right  to  a  year's  support  Is  su- 

Serior  to  the  lien  of  a  mortgage  giren  by  her 
eceased   husband  upon  personal   property   to 
secure  the  purchase  moDey  of  the  same.     See 
Ullman  y.  Loan  Co.,  24  S.  B.  409,  96  Ga.  625, 
and  cases  cited. 
(Syllabus  by  the  Oourt) 

Brror  ttom  superior  court,  Bulloch  coun- 
ty; B.  D.  Byanfl,  Judge. 

Action  between  Puffer  &  Sons  and  Elisa- 
beth Caldwell  and  others.  From  the  judg- 
ment Puffer  &  Sons  bring  error.    Affirmed. 

H.  B.  Strange,  for  plaintiffs  In  error. 
Groover  &  Johnston  and  Brannen  &  Moore, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  afflrmeo. 


.  (lU  Oft.  S60) 


HELMLY  y.  DAVIS. 


(Supreme  0)urt  of  Georgia.  Aug.  7,  19(X).) 
NEW  TRIAL—DISMISSAL. 
Where  a  motion  for  a  new  trial  is  made  in 
term,  and  ordered  heard  on  a  certain  day  in 
vacation,  and,  through  no  fault  on  the  part  of 
the  movant,  is  not  heard  on  the  day  appointed, 
and  no  order  is  taken  extending  the  time,  such 
motion  is,  by  operation  of  law,  returned  to  the 
court,  and  remains  until  called  up  in  its  order. 
It  is  error  to,  dismiss  such  a  motion  because 
it  was  not  heard  at  the  appointed  time.  "Ju- 
risdiction to  proceed  in  term  is  not  lost  by  an 
order  to  hear  at  chambers."  Higginbotham  y. 
Campbell,  11  &  B.  1028,  85  Ga.  639;  Civ. 
Code,  i  5485:  Dosier  t.  Owen,  63  Qa.  541; 
Brantley  v.  Hass,  69  Ga.  748;  West  v.  Jones, 
Id-  763;  Carroll  v.  Railway  Co.,  10  S.  B.  163, 
82  Ga.  452,  6  L.  R.  A.  214;  Railroad  Go.  r. 
Pool  22  &  Bi  631,  95  Ga.  410. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court,  Bffingham  coun- 
ty; Paul  B.  Seabrook,  Judge. 

Action  between  C.  H.  Helmly  and  J.  F. 
Davis.  From  an  order  dismissing  a  motion 
for  a  new  trial,  Helmly  brings  error.  Re- 
versed. 

D.  H.  Clark,  for  plaintiff  in  error.  H.  B. 
Strange,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


an  Oa.  866) 

WILLIAMS  et  al.  v.  E.  B.  FOY.MFG.  00., 

Limited. 

(Supreme  Oourt  of  Georgia.    Aug.  7.  1900.) 

MORTGAGE— TITLE  OP  MORTGAOOR-€ONVBy- 
ANCE-RBDBMPTION-CONTRIBUTION. 
1.  When  one  has  borrowed  a  sum  of  money, 
and  conveyed  land  to  the  lender  as  security  for 
the  payment  of  the  d^bt,  and  received  from  the 
grantee  a  bond  conditioned  to  reconyey  on  the 
payment  of  the  debt,  the  interest  pertaining 
to  such  land  which  the  grantor  thereafter  pos- 


sesses, until  the  debt  is  paid.  Is  the  right  to  re- 
deem, av.  Code,  S§  2771,  2774;  Hockenhull  v. 
Oliver,  80  Ga.  8d,  4  S.  E.  323;  Ohapman  v. 
Ayer,  95  Ga.  581,  23  S.  B.  131. 

2.  This  right  to  redeem  is  an  equitable  estate 
In  the  land,  and  may  be  sold  and  conveyed,  sub- 
ject to  the  paramount  right  of  the  original 
Santee  to  have  all  of  the  land  appropriated  to 
e  payment  of  his  debt.  1  Jones,  Mortg.  H 
6,8. 

8.  When,  therefore,  the  original  grantor,  aft- 
er the  execution  and  delivery  of  the  security 
deed,  for  a  valuable  consideration  conveys  to  a 
third  person,  with  notice  of  the  first  convey- 
ance, all  the  timber  growing  on  the  land,  sub- 
ject to  the  rights  of  the  first  grantee,  the  legal 
effect  of  such  second  conveyance  is  to  give  the 
ff  ran  tee  therein  named  the  right  to  the  timber 
If  the  grantor  redeems  the  same,  and  also  the 
equitable  right  to  redeem  the  land,  for  the 
purpose  of  having  the  title  to  his  timber  nnin- 
cumbered.    2  Story,  Bq.  Jnr.  §  1023. 

4.  When,  however,  the  grantor  subsequently 
sells  to  still  another  person,  with  notice  of  the 

Srior  conveyance  of  tne  timber,  his  right  to  re- 
eem  the  land,  and  transfers  to  him  his  bond 
for  titles,  and  snch  person  redeems  the  land 
by  paying  up  the  indebtedness  originally  cre- 
ated, and  receives  from  the  lender  a  conveyance 
of  the  land  in  his  name,  such  person  takes  the 
title  subject  to  the  right  of  the  grantee  of  the 
timber  to  pay  a  proportionate  part  of  the  orig- 
inal debt,  and  convert  into  a  legal  title  tne 
equitable  interest  in  the  timber  onginally  con- 
veyed. 

5.  In  such  a  case,  before  redemption,  each  of 
the  parties  having  an  equitable  interest  in  the 
land,  acquired  subsequently  to  the  execution 
of  the  security  deed,  were  possessed  of  equal 
equities,— one  as  to  the  timber,  and  the  other 
as  to  the  land  without  the  timber.  When  the 
grantee  of  the  land  paid  the  debt  to  secure 
which  the  outstanding  deed  was  given,  and 
took  a  conveyance  of  the  land  to  himself,  the 
equity  of  the  grantee  of  the  timber  was  not  de- 
stroyed; but  the  grantee  of  the  land  was  en- 
titled to  hold  both  estates  thus  redeemed,  until, 
under  the  doctrine  of  contribution,  the  grantee 
of  the  timber  reimbursed  him  bv  paying  such 
proportion  of  the  amount  he  paid  to  redeem  as 
the  value  of  the  timber  at  the  time  of  the  re- 
demption bore  to  the  value  of  the  land  Includ- 
ing the  timber.  Barney  v.  Myers,  28  Iowa, 
472:  Aiken  v.  Gale,  37  N.  H.  501:  Carpenter 
V.  Koons,  20  Pa.  St.  222.  An  analogous  equi- 
table principle  is  embodied  in  CSv.  Code,  f  3992. 

6.  The  verdict  was  contrary  to  the  evidence, 
and  the  charge  in  some  particulars  antagonistic 
to  the  rulings  made.  Therefore  a  new  trial 
should  have  been  awarded. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bnlloch  county; 
B.  D.  Evans,  Judge. 

Action  between  Williams  &  Besalnger  and 
others  and  the  E.  E.  Foy  Manufacturings 
Company,  Limited.  From  the  judgment, 
Williams  &  Besalnger  and  others  bring  error. 
Reversed. 

H.  B.  Strange,  for  plaintiffs  in  error.  Bran- 
nen &  Moore,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(mQa.«68> 
SHEAROUSE  et  al.  v.  MORGAN. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

APPaAlr-RBVIBW— CERTIORARI— NOTICE  OF 
SANCTION— SERVICE— WAIVER. 
1.  When  the  question  whether  or  not  written 
notice  of  the  sanction  of  a  petition  for  certio- 
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rari  had  been  griyen  in  dne  time  depended  apon 
a  direct  conflict  in  the  testimony  of  two  wit- 
nesses respecting  the  correctness  of  a  date  ap- 
pearing in  an  aclcnowledgment  of  service,  this 
court  will  not  undertalie  to  say  the  trial  judge 
erred  in  accepting  as  true  the  testimony  of  one 
of  the  witnesses,  rather  than  that  of  the  other. 

2.  Where  in  such  a  case  the  witnesses  were 
the  attorneys  at  law  of  the  parties,  and  each 
attorney,  after  making  in  his  place  an  oral 
statement  as  to  the  issue  in  controyersy,  was 
permitted  to  file  an  affidavit  setting  forth  the 
facts  embraced  in  his  oral  statement,  a  judg- 
ment dismissing  the  certiorari  on  the  ground 
that  notice  of  the  sanction  was  not  given  in 
due  time  will  not  be  reversed  merely  because 
the  judge  acted  on  the  motion  to  dismiss  with- 
out giving  the  attorney  for  the  plaintiff  in  cer- 
tiorari an  opportunity  to  inspect  and  "reply  to 
or  rebut"  the  affidavit  filed  by  the  attorney  of 
the  other  party;  it  not  appearing  that  the 
plaintiff  in  certiorari  was  thus  deprived  of  any 
substantial  right,  or  that,  if  such  opportunity 
bad  been  extended,  any  additional  reason  for 
not  sustaining  the  motion  to  dismiss  would 
have  been  suhmitted. 

3.  Merely  acknowledging  service  of  a  written 
notice  does  not  estop  the  person  making  the 
acknowledgment  from  setting  up  that  the  no- 
tice was,  under  the  law  thereto  relating,  served 
too  late. 

4.  There  was  not,  in  view  of  the  facts  ap- 
pearing in  the  present  record,  anything  in  the 
conduct  of  either  the  defendant  in  certiorari 
or  her  counsel  which  amounted  to  a  waiver  of 
the  point  that  the  notice  in  question  was  not 
served  within  the  time  prescribed  by  statute. 

5.  There  was  no  error  in  dismissing  the  cer- 
tiorari for  want  of  proper  notice,  nor  in  re- 
fusing to  allow  the  proposed  correction  of  the 
date  of  service. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Chatham  coun- 
ty; R.  Falligant,  Judge. 

Petition  of  J.  H.  Shearouse  &  Co.  for  a 
writ  of  certiorari  against  R.  A.  Morgan. 
Writ  denied.  Petitioners  bring  error.  Af- 
firmed. 

A.  C.  Wright,  for  plaintiffs  in  error.  D.  H. 
Clark,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed* 


Oil  Ga.  097) 

FLORIDA  CENT.  &  P.  R.  CO.  v.  USINA. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

CORPORATION-CONVEYANCE— KVIDBNCB- 
WITNESS-COMPETENCY. 

1.  A  bill  of  sale  purporting  to  show  the  con- 
veyance of  title  to  A.,  "president  of"  a  desig- 
nated corporation,  "his  executors,  administra- 
tors, and  assigns,"  is  inadmissible  for  the  pur- 
pose of  showing  title  in  the  corporation,  (a) 
If,  however,  such  a  bill  of  sale  be  admitted  in 
evidence,  it  is  competent  for  the  person  to 
whom  it  was  given  to  explain  by  parol  that  its 
real  purpose  was  to  secure  a  debt,  and  not  to 
convey  the  absolute  title. 

2.  A  party  to  a  case  founded  upon  an  alleged 
contract  with  a  corporation  is  incompetent  to 
testify  that  the  contract  in  question  was  made 
by  the  defendant  through  an  agent  of  the  lat- 
ter, since  deceased. 

8.  When,  in  the  trial  of  an  action  against  a 
corporation  for  the  breach  of  an  alleged  con- 
tract, the  terms  of  a  contract  between  the  de- 
fendant and  a  deceased  individual,  not  a  parly 
to  the  case,  are  collaterally  relevant,  an  agent 
for  the  defendant,  who  acted  for  it  in  making 
this   latter   contract,   is   not,    because   of   the 


death  of  the  other  party  thereto,  Incompetent 
to  testify  with  respect  to  the  same. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Sayannah;  T.  M. 
Norwood,  Judge. 

Action  by  Michael  P.  Uslna  against  the 
Florida  Central  &  Peninsular  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Denmark,  Adams  &  Freeman,  for  plaintiff 
In  error.  Saussy  &  Saussy,  for  defendant  in 
error. 

COBB,  J.  Michael  P.  Uslna  brought  suit 
against  the  Florida  Central  &  Peninsular 
Railroad  Company  to  recover  for  serrices 
alleged  to  have  been  rendered  to  that  com- 
pany in  the  capacity  of  captain  of  the  steam 
boat  Farmer,  alleged  to  have  been  owned 
by  It  The  petition  contained  two  counts,^ 
the  first  founded  upon  an  express  contract 
by  the  defendant  to  pay  the  plaintiff  a  stated 
sum  per  month  for  his  services;  the  second, 
a  count  alleging  that  the  services  were  ren- 
dered at  the  request  of  the  defendant,  and 
were  reasonably  worth  the  sum  sued  for. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  sued  for.  The  de- 
fendant's motion  for  a  new  trial  haying^been 
overruled,  it  excepted. 

1.  There  was  no  evidence  authorizing  a 
finding  that  the  defendant  had  made  with  the 
plaintiff  an  express  contract,  under  the  terms 
of  which  he  was  to  receive  a  stated  amount 
per  month.  The  plaintiff  relied  for  a  re- 
covery upon  the  second  count  in  the  decUira- 
tlon,  in  which  he  claimed  that  he  had  render- 
ed the  services  at  the  request  of  the  compa- 
ny, and  that  they  were  reasonably  worth  the 
amount  sued  for.  In  order  to  make  out  the 
case  on  this  count,  he  endeavored  to  prove 
that  the  steamboat  upon  which  he  had  ren- 
dered the  services  as  captain  was  the  prop- 
erty of  the  defendant  For  this  purpose  he 
offered  in  evidence  a  bill  of  sale  executed 
prior  to  his  term  of  service.  In  which  the 
South  Carolina  Steamboat  Company  convey- 
ed the  steamboat  in  question  to  *'H.  R.  Du- 
val, president  of  the  Florida  Central  and 
Peninsular  Railroad  Co.,  his  executor8»  ad- 
ministrators, and  assigns'*;  the  bill  of  sale 
being  one  in  the  ordinary  form,  and  In  which, 
whenever  the  name  of  Duval  was  mentioned, 
it  was  followed  by  the  words  above  quoted. 
It  appears  from  the  record  that  the  purpose 
for  which  the  bill  of  sale  was  offered  was  to 
show  title  in  the  defendant  It  did  not  do 
this.  The  words,  ''president  of  the  Florida 
Central  &  Peninsular  Railroad  Company," 
which  followed  the  name  of  Duval,  are  words 
merely  descriptive  of  the  person  who  is  a 
party  to  the  contract  and  are  not  to  be  looked 
to  for  any  other  purpose;  such  words  in  no 
way  characterizing  the  capacity  in  which 
Duval  was  contracting  with  the  other  party 
to  the  bill  of  sale:  Letter  v.  Mclntodi,  101 
Ga,  675,  29  8.  B.  7;  And.  Law  Diet  tit 
"Descriptio  Personse";  Com.  ▼.  Lewla»  1  Meta 


Q«J 


ATLANTA  JOURNAL  v.  BRUNSWICK  PUB.  CO. 


(Mass.)  101.  While  such  words  would  in  no 
case  limit  the  title  of  the  party  to  the  con- 
tract, the  principle  is  especially  applicable  in 
the  present  case.  Here,  wherever  the  name 
of  Duval,  president,  etc.,  appears,  it  is  fol- 
lowed by  the  words,  "his  executors,  adminis- 
trators/' etc.,  which  indicate  that  he  was  act- 
ing in  his  individual  capacity.  The  purpose 
for  which  the  bill  of  sale  was  offered  being 
to  show  title  in  the  defendant,  and  the  same 
not  having  this  effect,  the  court  should  have 
excluded  it  from  evidence,  upon  the  objec- 
tions made  by  the  defendant.  If  it  had  been 
shown  that  the  steamboat  in  question  was 
actually  purchased  with  the  funds  of  and 
operated  by  the  defendant,  then  perhaps  the 
bill  of  sale  would  have  been  admissible  for 
the  purpose  of  showing  that  the  defendant 
was  the  real  owner,  and  Duval  held  the  title 
simply  in  trust  for  it.  But,  if  it  had  been 
offered  and  admitted  for  this  purpose,  it 
would  have  been  competent  for  the  defend- 
ant to  prove,  as  it  sought  to  do,  in  explana- 
tion of  this  apparent  ownership  of  Duval  in 
their  behalf,  that  the  title  was  talcen  in  him, 
not  as  owner  of  the  vessel,  but  to  secure  a 
debt  due  to  him,  or  the  company  which  he 
represented,  by  the  real  owners  of  the  ves- 
sel; that  it  had  no  other  interest  in  the 
property  than  that  of  a  creditor,  did  not 
operate  or  control  the  steamboat,  and  had  no 
other  connection  with  the  boat  or  its  opera- 
tion. 

2.  Complaint  is  made  that  the  coUi*t  erreu 
lA  permitting  the  plaintiff  to  testify  as  fol- 
lows: "It  was  the  F.  C.  &  P.  that  employed 
me  and  paid  me  $150  a  month.  That  was 
not  on  the  Farmer.  I  got  $100  on  the  Farm- 
er." The  objection  to  this  evidence  was  that 
as  the  plaintiff  had  no  written  contract  of 
employment,  and  as  the  party  who  employed 
bim  was  Ma}.  Williams,  an  agent  of  the  de- 
fendant, since  deceased,  evidence  as  to  any 
contract  made  with  Williams  was  Inadmissi- 
ble, because,  if  made  with  him  as  agent  of 
the  defendant,  he  was  dead,  and,  if  made 
with  him  Individ aally,  it  was  irrelevant. 
Fairly  construed,  we  think  the  evidence  ad- 
mitted would  convey  to  the  minds  of  the  Jury 
the  impression  that  the  defendant  had  em- 
ployed the  plaintiff  at  a  salary  of  $150  per 
month  at  some  time,  but  not  on  the  Farmer, 
and  that  the  plaintiff  had  been  transferred 
to  the  Farmer  by  the  defendant  at  a  lower 
salary,  being  the  amount  sued  for  in  the 
present  case.  So  construing  the  testimony,  it 
was  clearly  inadmissible,  for  the  reasons  set 
forth  in  the  objections  to  the  same.  Qv. 
Code,  §  5269. 

3.  The  defendant  offered  the  testimony  of 
Duval,  its  president,  and  of  other  officers  of 
the  company,  to  show  that  MaJ.  Williams 
and  his  associates  were  the  owners  of  the 
steamboat  Farmer,  and  that  under  a  con- 
tract made  with  the  company  and  the  own- 
ers, through  Williams,  the  steamboat  was 
operated  merely  as  a  freight  connection  of 
the  company,  and  that  it  had  no  further  in- 
terest in  the  steamboat  or  its  operations. 
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The  evidence  of  these  witnesses  was  object- 
ed to  by  the  plaintiff  on  the  ground  that, 
Williams  being  dead,  they  were  not  com- 
I>etent  to  testify  as  to  any  communications 
with  him.  Such  a  case  does  not  fall  within 
the  letter,  reason,  or  spirit  of  the  evidence 
act  of  1889,  embodied  in  section  5269  of  the 
Civil  Code.  The  contract  between  Williams 
and  his  associates  and  the  defendant  was  not 
the  one  which  was  sought  to  be  enforced  in 
the  present  case,  but,  even  if  it  had  been, 
there  Is  nothing  In  the  act  which  would  have 
rendered  the  officers  and  agents  of  the  de- 
fendant Incompetent  to  testify  as  witnesses. 
See  Rosser  v.  Georgia  Pac.  Ry.  Co.,  102  Ga. 
164,  29  S.  E.  171.  It  was  never  contemplated 
that  the  act  of  1889  should  be  so  construed 
as  to  render  a  party  to  a  case  incompetent 
to  testify  to  a  contract  made  with  him  by 
one  since  deceased,  whose  legal  representa- 
tives are  not  parties  to  the  case,  and  whose 
estate  is  in  no  way  to  be  affected  by  the 
Judgment  to  be  rendered,  when  the  fact  of 
such  a  contract  was  a  relevant  and  material 
fact  in  a  controversy  between  the  living 
party  and  a  third  person. 

The  errors  committed  by  the  Judge  in  his 
rulings  on  evidence  were  of  such  a  character 
as  to  require  us  to  order  a  new  trial.  As 
there  Is  to  be  another  hearing,  and  as  the 
evidence  may  be  different  on  that  hearing,  we 
win  not  now  rule  on  the  motion  to  nonsuit, 
or  express  any  opinion  as  to  the  sufficiency 
of  the  evidence.  Judgment  reversed.  All 
the  Justices  concurring. 


(Ul  Ga.  Tig) 

ATLANTA   JOURNAL  v.   BRUNSWICK 
PUB.  CO. 

BRUNSWICK  PUB.  CO.  v.  ATLANTA 
JOURNAL. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

OARNISHMENT— FAILURB  TO  ANSWBRp- 
PROCEDURE. 
When  a  garnishee  fails  to  answer  within 
the  time  prescribed,  the  general  rule  Is  that  the 
plaintiff  is  entitled  to  have  a  judgment  against 
the  garnishee;  but  in  a  case  where,  witlfin 
three  days  after  the  plaintiff  had  obtained 
Judgment  against  the  defendant,  the  garnishee 
filed  an  answer  denying  any  indebtedness  to 
the  defendant,  and  set  forth  therein  good  and 
sufficient  reasons  for  not  answering  In  due  time, 
which  reasons  showed  that  the  jirarnishee  was 
guilty  of  DO  laches,  but  acted  m  good  faith, 
and  therefore  was,  in  justice  and  right,  entitled 
to  an  opportunity  to  answer,  it  was  error  to 
strike  the  answer  and  enter  a  Judgment  against 
the  garnishee. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  Bi. 
Reld,  Judge. 

Garnishment  by  the  Brunswick  Publishing 
Company  against  the  Atlanta  JoumaL  From 
the  Judgment  the  Atlanta  Journal  brings  er- 
ror, and  plahitiff  assigns  cross  error.  Judg- 
ment reversed,  and  cross  bill  afBrmed. 

Hoke  Smith  and  H.  C.  Peeples,  for  plaintiff 
in  error.  Geo.  S.  Jones,  H.  A.  Alexander,  and 
A.  E.  Eve,  for  defendant  in  error. 
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rari  had  been  given  in  dne  time  depended  npon 
a  direct  conflict  in  the  testimony  of  two  wit- 
nesses respecting  the  correctness  of  a  date  ap- 
pearing in  an  aclcnowledgment  of  service,  this 
court  wili  not  undertake  to  say  the  trial  judge 
erred  in  accepting  aa  true  the  testimony  of  one 
of  the  witnesses,  rather  than  that  of  the  other. 

2.  Where  in  such  a  case  the  witnesses  were 
the  attorneys  at  law  of  the  parties,  and  each 
attorney,  after  making  in  his  place  an  oral 
statement  as  to  the  issue  in  controversy,  was 
permitted  to  file  an  affidavit  setting  forth  the 
facts  embraced  in  his  oral  statement,  a  judg- 
ment dismissing  the  certiorari  on  the  ground 
that  notice  of  the  sanction  was  not  given  in 
due  time  will  not  be  reversed  merely  because 
the  judge  acted  on  the  motion  to  dismiss  with- 
out giving  the  attorney  for  the  plaintiff  in  cer- 
tiorari an  opportunity  to  inspect  and  **reply  to 
or  rebut"  the  affidavit  filed  by  the  attorney  of 
the  other  party;  it  not  appearing:  that  the 
plaintiff  in  certiorari  was  thus  deprived  of  any 
substantial  right,  or  that,  if  such  opportunity 
bad  been  extended,  any  additional  reason  for 
not  sustaining  the  motion  to  dismiss  would 
have  been  submitted. 

3.  Merely  acknowledging  service  of  a  written 
notice  does  not  estop  the  person  making  the 
acknowledgment  from  setting  up  that  the  no- 
tice was,  under  the  law  thereto  relating,  served 
too  late. 

4.  There  was  not,  in  view  of  the  facts  ap- 
pearing in  the  present  record,  anything  in  the 
conduct  of  either  the  defendant  in  certiorari 
or  her  counsel  which  amounted  to  a  waiver  of 
the  point  that  the  notice  in  question  was  not 
served  within  the  time  prescribed  by  statute. 

5.  There  was  no  error  in  dismissing  the  cer- 
tiorari for  want  of  proper  notice,  nor  in  re- 
fusing to  allow  the  proposed  correction  of  the 
date  of  service. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Chatham  conn- 
ty;  R.  Falligant,  Judge. 

Petition  of  J.  H.  Shearouse  &  Co.  for  a 
writ  of  certiorari  against  R.  A.  Morgan. 
Writ  denied.  Petitioners  bring  error.  Af- 
firmed. 

A.  C.  Wright,  for  plaintiffs  In  error.  D.  H. 
■Clark,  for  defendant  In  error. 

.  PER  CURIAM.    Judgment  affirmed. 
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FLORIDA  CENT.  &  P.  R.  CO.  t.  USINA. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

CORPORATION-CONVEY  ANCB-BVIDBNCB- 
WITNESS-COMPETENCY. 

1.  A  bill  of  sale  purporting  to  show  the  con- 
veyance of  title  to  A.,  "president  of  a  desig- 
nated corporation,  "his  executors,  administra- 
tors, and  sssi^ns,**  is  inadmissible  for  the  pur- 
pose of  showing  title  in  the  corporation,  (a) 
If,  however,  such  a  bill  of  sale  be  admitted  in 
evidence,  it  is  competent  for  the  person  to 
whom  it  was  given  to  explain  by  parol  that  its 
real  purpose  was  to  secure  a  debt,  and  not  to 
convey  the  absolute  title. 

2.  A  party  to  a  case  founded  upon  an  alleged 
contract  with  a  corporation  is  incompetent  to 
testify  that  the  contract  in  question  was  made 
by  the  defendant  through  an  agent  of  the  lat- 
ter, since  deceased. 

8.  When,  in  the  trial  of  an  action  against  a 
corporation  for  the  breach  of  an  alleged  con- 
tract, the  terms  of  a  contract  between  the  de- 
fendant and  a  deceased  individual,  not  a  party 
to  the  case,  are  collaterally  relevant,  an  agent 
for  the  defendant,  who  acted  for  it  in  making 
thifl   latter   contract,   is  not,    because   of   the 


death  of  the  other  party  thereto^  incompetent 
to  testify  with  respect  to  the  same. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Sayaimah;  T.  M. 
Norwood,  Judge. 

Action  by  Michael  P.  Usina  against  the 
Florida  Central  &  Peninsular  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Denmark,  Adanos  &  Freeman,  for  plaintiff 
In  error.  Saussy  &  Saussy,  for  defendant  In 
error. 

COBB,  J.  Michael  P.  Usina  brought  suit 
against  the  Florida  Central  ft  Peninsular 
Railroad  Company  to  recover  for  services 
alleged  to  have  been  rendered  to  that  com- 
pany in  the  capacity  of  captain  of  the  steam- 
boat Farmer,  alleged  to  have  been  owned 
by  it  The  petition  contained  two  counts,^ 
the  first  founded  upon  an  express  contract 
by  the  defendant  to  pay  the  plaintiff  a  stated 
sum  per  month  for  his  services;  the  second, 
a  count  alleging  that  the  services  were  ren- 
dered at  the  request  of  the  defendant,  and 
were  reasonably  worth  the  sum  sued  for. 
The  Jury  returned  a  verdict  In  fayor  of  the 
phiintiff  for  the  amount  sued  for.  The  de- 
fendant's motion  for  a  new  trial  having  been 
overruled,  it  excepted. 

1.  There  was  no  evidence  authorizing  a 
finding  that  the  defendant  had  made  with  the 
plaintiff  an  express  contract,  under  the  terms 
of  which  he  was  to  receive  a  stated  amount 
per  month.  The  plaintiff  relied  for  a  re- 
covery upon  the  second  count  in  the  declara- 
tion, in  which  he  claimed  that  he  had  render- 
ed the  services  at  the  request  of  the  compa- 
ny, and  that  they  were  reasonably  worth  the 
amount  sued  for.  In  order  to  make  out  the 
case  on  this  count,  he  endeavored  to  prove 
that  the  steamboat  upon  which  he  had  ren- 
dered the  services  as  captain  was  the  prop- 
erty of  the  defendant  For  this  purpose  he 
offered  in  evidence  a  bill  of  sale  executed 
prior  to  his  term  of  service,  in  which  the 
South  Carolina  Steamboat  Company  convey- 
ed the  steamboat  in  question  to  "H.  R.  Du- 
val, president  of  the  Florida  Central  and 
Peninsular  Railroad  Co.,  his  executorsv  ad- 
ministrators, and  assigns";  the  bill  of  sale 
being  one  in  the  ordinary  form,  and  In  which, 
whenever  the  name  of  Duval  was  mentioned, 
it  was  followed  by  the  words  above  quoted. 
It  appears  from  the  record  that  the  purpose 
for  which  the  bill  of  sale  was  offered  was  to 
show  title  in  the  defendant.  It  did  not  do 
this.  The  words,  "president  of  the  Florida 
Central  &  Peninsular  Railroad  Company.'* 
which  followed  the  name  of  Duval,  are  words 
merely  descriptive  of  the  person  who  is  a 
party  to  the  contract,  and  are  not  to  be  looked 
to  for  any  other  purpose;  such  words  in  no 
way  characterizing  the  capacity  in  which 
Duval  was  contracting  with  the  other  party 
to  the  bill  of  sale:  Letter  v.  McIntoA,  101 
Ga.  675,  29  S.  B.  7;  And.  Law  Diet  tic 
"Descriptio  Personse";  Coul  y.  Lewis»  1  Mete 
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(Mass.)  101.  While  such  words  would  in  no 
case  limit  the  title  of  the  party  to  the  con- 
tract, the  principle  is  especially  applicable  in 
the  present  case.  Here,  wherever  the  name 
of  Duval,  president,  etc.,  appears,  it  is  fol- 
lowed by  the  words,  "his  executors,  adminis- 
trators/' etc.,  which  indicate  that  he  was  act- 
ing In  his  individual  capacity.  The  purpose 
for  which  the  bill  of  sale  was  offered  being 
to  show  title  in  the  defendant,  and  the  same 
not  having  this  effect,  the  court  should  have 
excluded  it  from  evidence,  upon  the  objec- 
tions made  by  the  defendant.  If  it  had  been 
shown  that  the  steamboat  in  question  was 
actually  purchased  with  the  funds  of  and 
operated  by  the  defendant,  then  perhaps  the 
bill  of  sale  would  have  been  admissible  for 
the  purpose  of  showing  that  the  defendant 
was  the  real  owner,  and  Duval  held  the  title 
simply  in  trust  for  it.  But,  If  it  had  been 
offered  and  admitted  for  this  purpose,  it 
would  have  been  competent  for  the  defend- 
ant to  prove,  as  it  sought  to  do,  in  explana- 
tion of  this  apparent  ownership  of  Duval  in 
their  behalf,  that  the  title  was  taken  in  him, 
not  as  owner  of  the  vessel,  but  to  secure  a 
debt  due  to  him,  or  the  company  which  he 
represented,  by  the  real  owners  of  the  ves- 
sel; that  it  had  no  other  interest  in  the 
property  than  that  of  a  creditor,  did  not 
operate  or  control  the  steamboat,  and  had  no 
other  connection  with  the  boat  or  its  opera- 
tion. 

2.  Complaint  is  made  that  the  coUi*t  erreu 
la  permitting  the  plaintiff  to  testify  as  fol- 
lows: "It  was  the  F.  C.  &  P.  that  employed 
me  and  paid  me  $150  a  month.  That  was 
not  on  the  Farmer.  I  got  $100  on  the  Farm- 
er." The  objection  to  this  evidence  was  that 
as  the  plaintiff  had  no  written  contract  of 
employment,  and  as  the  party  who  employed 
bim  was  Ma}.  Williams,  an  agent  of  the  de- 
fendant, since  deceased,  evidence  as  to  any 
contract  made  with  Williams  was  inadmissi- 
ble, because,  if  made  with  him  as  agent  of 
the  defendant,  he  was  dead,  and,  if  made 
with  him  individaally,  it  was  irrelevant. 
Fairly  construed,  we  think  the  evidence  ad- 
mitted would  convey  to  the  minds  of  the  Jury 
the  impression  that  the  defendant  had  em- 
ployed the  plaintiff  at  a  salary  of  $150  per 
month  at  some  time,  but  not  on  the  Farmer, 
and  that  the  plaintiff  had  been  transferred 
to  the  Farmer  by  the  defendant  at  a  lower 
salary,  being  the  amount  sued  for  in  the 
present  case.  So  construing  the  testimony,  it 
was  clearly  inadmissible,  for  the  reasons  set 
forth  in  the  objections  to  the  same.  Qv. 
Code,  §  5269. 

3.  The  defendant  offered  the  testimony  of 
Duval,  its  president,  and  of  other  officers  of 
the  company,  to  show  that  MaJ.  Williams 
and  his  associates  were  the  owners  of  the 
steamboat  Farmer,  and  that  under  a  con- 
tract made  with  the  company  and  the  own- 
ers, through  Williams,  the  steamboat  was 
operated  merely  as  a  freight  connection  of 
the  company,  and  that  it  had  no  further  in- 
terest in  the  steamboat  or  its  operations. 
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The  evidence  of  these  witnesses  was  object- 
ed to  by  the  plaintiff  on  the  ground  that, 
Williams  being  dead,  they  were  not  com- 
petent to  testify  as  to  any  communications 
with  him.  Such  a  case  does  not  fall  within 
the  letter,  reason,  or  spirit  of  the  evidence 
act  of  1889,  embodied  in  section  5269  of  the 
Civil  Code.  The  contract  between  Williams 
and  his  associates  and  the  defendant  was  not 
the  one  which  was  sought  to  be  enforced  in 
the  present  case,  but,  even  if  it  had  been, 
there  is  nothing  in  the  act  which  would  have 
rendered  the  officers  and  agents  of  the  de- 
fendant incompetent  to  testify  as  witnesses. 
See  Rosser  v.  Georgia  Pac.  Ry.  Co.,  102  Ga. 
164,  29  S.  E.  171.  It  was  never  contemplated 
that  the  act  of  1889  should  be  so  construed 
as  to  render  a  party  to  a  case  Incompetent 
to  testify  to  a  contract  made  with  him  by 
one  since  deceased,  whose  legal  representa- 
tives are  not  parties  to  the  case,  and  whose 
estate  is  in  no  way  to  be  affected  by  the 
Judgment  to  be  rendered,  when  the  fact  of 
such  a  contract  was  a  relevant  and  material 
fact  in  a  controversy  between  the  living 
party  and  a  third  person. 

The  errors  committed  by  the  Judge  In  his 
rulings  on  evidence  were  of  such  a  character 
as  to  require  us  to  order  a  new  trial.  As 
there  is  to  be  another  hearing,  and  as  the 
evidence  may  be  different  on  that  hearing,  we 
will  not  now  rule  on  the  motion  to  nonsuit, 
or  express  any  opinion  as  to  the  sufficiency 
of  the  evidence.  Judgment  reversed.  All 
the  Justices  concurring. 


(Ill  Ga.  Tig) 

ATLANTA  JOURNAL  v.  BRUNSWICK 
PUB.  CO. 

BRUNSWICK  PUB.  CO.  v.  ATLANTA 
JOURNAL. 

(Suprene  Court  of  Georgia.    Aug.  8»  1900.) 

OARNISHMENT—FAILURB  TO  ANSWBR- 
PROCEDURB. 
When  a  garnishee  fails  to  answer  within 
the  time  prescribed,  the  general  rule  is  that  the 
plaintiff  is  entitled  to  have  a  judgment  against 
the  garnishee;  but  in  a  case  where,  witlfin 
three  days  after  the  plaintiff  had  obtained 
judgment  against  the  defendant,  the  garnishee 
filed  an  answer  denying  any  indebtedness  to 
the  defendant,  and  set  forth  therein  good  and 
sufficient  reasons  for  not  answering  in  due  time, 
which  reasons  showed  that  the  garnishee  was 
guilty  of  no  laches,  but  acted  m  good  faith, 
and  therefore  was,  in  justice  and  right,  entitled 
to  an  opportunity  to  answer,  it  was  error  to 
strike  the  answer  and  enter  a  judgment  against 
the  garnishee. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Garnishment  by  the  Brunswick  Publishing 
Company  against  the  Atlanta  Journal.  From 
the  Judgment  the  Atlanta  Journal  brings  er- 
ror, and  plaintiff  assigns  cross  error.  Judg- 
ment reversed,  and  cross  bill  affirmed. 

Hoke  Smith  and  H.  C.  Peeples,  for  plaintiff 
in  error.  Geo.  S.  Jones,  H.  A.  Alexander,  and 
A.  B.  Eve,  for  defendant  in  error. 
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LITTLB,  J.  A  garnishment  wai  iued  out 
on  January  18,  1899,  by  the  Brunswick  Pub- 
lishing Com];MUiy,  based  on  a  suit  pending  in 
the  city  court  of  Macon  In  its  foyor  against 
Kennedy.  A  certified  copy  of  the  affldaylt 
and  bond  was  filed  in  the  clerk's  ofilce  of  the 
city  court  of  Atlanta.  A  Judgment  was  ob- 
tained against  Kennedy  on  June  12,  1899. 
On  the  21st  day  of  January,  1899,  a  summons, 
of  garnishment  was  served  on  the  Atlanta 
Journal,  which  garnishment,  it  is  claimed  by 
the  publishing  company,  was  returnable  to 
the  March  term,  1899,  of  the  city  court  of  At- 
lanta. The  garnishee,  according  to  the  aTer- 
ments  in  its  answer  to  the  rule,  filed  an  an- 
swer to  the  summons  of  garnishment  In  the 
city  court  of  Atlanta  on  June  16,  1899,  in 
which  it  denied  any  indebtedness  to  the  de- 
fendant Afterwards  the  publishii^  com- 
pany filed  a  petition  alleging  that  it  had 
brought  suit  against  Kennedy  In  the  city 
court  of  Macon;  that  on  the  12th  of  June, 
1899,  it  had  obtained  a  Judgment  against  him; 
that  prior  thereto,  and  after  the  commence- 
ment of  the  suit,  it  had  caused  a  summons  of 
garnishment  to  be  serred  on  the  Journal,  re- 
turnable to  the  March  term.  1899»— and 
prayed  that  the  answer  filed  by  the  garnishee 
In  June,  1899,  be  stricken,  and  that  petitioner 
iiaTe  Judgment  against  the  garnishee  for  the 
amount  of  the  Judgment  it  had  obtained 
against  the  principal  defendant,  and  that  the 
garnishee  be  required  to  show  cause  why  the 
petition  should  not  be  granted.  In  response 
to  a  rule  served  upon  this  petition,  the  gar- 
nishee answered  that  it  did  not  have  notice 
that  the  proceeding  was  pending  in  the  city 
court  until  the  day  previous  to  that  on  which 
it  filed  its  answer;  that  the  summons  of  gar- 
nishment served  upon  it  required  the  gar- 
nishee to  appear  at  the  February  term,  1899, 
of  the  Justice's  court  for  the  1026th  district, 
G.  M.,  Fulton  county,  to  answer,  and  that 
during  that  term  of  the  Justice's  court, 
through  its  vice  president,  it  did  appear  there 
and  make  answer  to  the  summons,  a  copy  of 
which  answer  is  attached  to  this  answer; 
that  the  original  summons  of  garnishment 
was  lost;  that  on  the  14th  of  June  it  was  no- 
tified that  the  case  was  pending  in  the  city 
court  of  Atlanta,  and  after  investigation  the 
garnishee  at  once  filed  its  answer  in  that 
court.  It  averred  that  a  mistake  was  made 
In  writing  the  summons,  and  prayed  to  be  dis- 
charged. This  answer  was  verified  by  an 
officer  of  the  Journal  Company.  Much  evi- 
dence was  had  on  the  question  whether  the 
summons  of  garnishment  really  directed  the 
garnishee  to  answer  to  the  city  court,  or  to 
the  Justice's  court  Without  going  into  this 
evidence,  it  is  sufficient  to  say  that  while  that 
offered  by  the  Journal  Company  was  positive 
and  explicit  that  the  summons  required  it  to 
appear  and  answer  at  the  Justice's  court,  that 
of  the  movant  tended  to  show  that  the  sum- 
mons required  the  garnishee  to  answer  in 
the  city  court  After  the  evidence  was  heard 
the  trial  Judge  sustained  the  prayer  of  the 
petition,  and  rendered  a  Judgment  against  the 


garnishee  In  favor  of  the  Brunswick  Publish- 
ing Company  for  the  sum  of  $^9.95,  with  In- 
terest and  cost  The  Journal  Company  ex- 
cepted to  this  ruling,  and  the  same  is  alleged 
In  this  court  to  be  error.  The  publishing 
company  sued  out  a  cross  bill  of  exceptions, 
in  which  It  alleged  that  the  garnishment  pa- 
pers, with  all  entries  thereon,  including  the 
return  of  the  constable^  being  before  the 
court  and  It  not  appearing  that  any  trav- 
erse had  been  filed  to  the  return  of  the  con- 
stable, nor  that  officer  had  been  made  a  party, 
a  motion  was  made  to  strike  the  answer  to 
the  petition,  and  for  a  Judgment  against  the 
garnishee  because  the  answer  to  the  petition 
was  insufficient  in  law,— that  no  traverse  was 
filed  to  the  return  of  the  officer,  and  the  offi- 
cer was  not  a  party  to  the  proceeding,^and 
because  the  answer  offered  to  be  filed  to  the 
garnishment  was  too  late;  tiiat  the  court 
overruled  this  motion,  and  the  publishing 
company  excepted.  The  main  and  cross  biUs 
of  exceptions  were  argued  together,  and  treat- 
ed as  one  case,  and  will  be  so  considered 
here. 

It  is  claimed  by  the  publishing  company 
that  the  question  made  in  the  cross  bill  of  ex- 
ceptions has  been  decided  in  its  favor  by  the 
recent  case  of  O'Neill  Mfg.  Co.  v.  Ahrens  & 
Ott  Mfg.  Co.  (Ga.)  86  S.  B.  66.  Some  of  the 
points  decided  in  that  case  are  controlling  as 
to  similar  points  here.  As  an  example,  un- 
der the  case  cited  it  must  be  ruled  that  the 
return  of  the  constable  made  in  the  case  at 
bar  meant  that  the  summons  of  garnishment 
which  be  served  directed  the  garnishee  to  file 
its  answer  in  the  city  court  of  Atlanta.  If 
the  present  case  depended  on  the  question 
whether  or  not  the  summons  did  so  direct  the 
garnishee,  then  the  case  cited  would  be  con- 
clusive of  the  question  In  favor  of  the  publish- 
ing company.  It  is  also  true  that  that  part 
of  the  answer  of  the  garnishee  which  declared 
that  the  summons  of  garnishment  served  up- 
on it  directed  it  to  make  answer  In  another 
court  was,  under  the  ruling  made  in  the  Ahr- 
ens Case,  a  traverse  of  the  truth  of  the  offi- 
cer's return,  and,  In  order  to  have  the  Issue 
raised  by  such  traverse  passed  upon,  it  would 
Iiave  been  necessary  to  make  the  constable  a 
party;  and  it  is  also  true  that  this  the  garni- 
shee in  the  present  case  did  not  do.  So  far 
the  two  cases  are  analogous,  but  the  main 
issues  of  law  involved  In  the  two  cases  are 
essentially  different  and  therefore  the  two 
cases  are  clearly  distinguishable.  In  the 
Ahrens  Case,  above,  the  company  filed  a  peti- 
tion against  the  garnishee,  alleging  that  It 
had  obtained  a  general  Judgment  agabist  the 
defendant;  that  on  this  It  had  sued  out  a 
summons  of  garnishment  on  December  4. 
1896,  returnable  to  the  January  term,  1897, 
of  the  superior  court,  and  had  the  same  serv- 
ed on  the  garnishee;  that  no  answer  had 
been  filed  in  response  to  the  summons;  and 
that  the  case  was  In  default  since  the  July 
term,  1897,  of  the  superior  court  It  prayed 
for  an  order  that  the  garnishee  show  cause 
why  the  plaintiff  should  not  have  Judgment 
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against  it  The  garnishee  answered  this  peti- 
tion; admitted  the  seryice  of  the  garnishment, 
but  alleged  that  it  had  answered  every  gar- 
nishment that  had  been  served  upon  it,  and 
that  It  had  filed  its  answer  at  the  time  direct- 
ed by  the  summons;  that  the  summons  of 
garnishment  served  in  that  particular  case, 
according  to  its  best  recollection  and  belief, 
required  it  to  make  answer  In  the  city  court; 
and  that  It  had  made  answer  thereto.  This 
answer  then  denied  that  the  summons  of 
garnishment  was  properly  served  upon  it  It 
then  tendered  an  answer  denying  indebted- 
ness, and  prayed  that  It  be  allowed  to  file  the 
same  nunc  pro  tunc.  Moreover,  It  distinctly 
appears  from  the  record  of  that  case  that 
the  garnishee  was  offered  an  opportunity  to 
traverse  the  officer's  return,  and  failed  to  do 
so.  In  the  case  at  bar,  while. the  garnishee 
affirms  under  oath  that  the  summons  it  re- 
ceived directed  it  to  answer  in  the  Justice's 
court,  and  it  did  not  make  the  officer  serving 
the  summons  a  party.  It  sets  up  additional 
and  distinct  reasons  why  the  Judgment 
prayed  for  should  not  be  rendered  against  it 
While,  therefore,  the  garnishee  did  not  In  this 
case  occupy  the  advantageous  position  to 
which  it  would  have  been  entitled  had  the 
traverse  been  filed,  let  us  Inquire  If  the  rea- 
sons Just  referred  to  were  not  good  and  suffi- 
cient to  defeat  the  motion  for  a  Judgment 
against  it  These  are  that  it  acted  in  good 
faith;  that  It  did  appear  at  the  Justice's  court 
in  response  to  the  requfarement  of  the  sum- 
mons and  answered  the  garnishment,  a  copy 
of  which  it  attached  to  the  answer  to  the 
rule;  that  it  owes  the  defendant  nothing; 
that  it  discovered  on  the  14th  of  June  that 
the  garnishment  case  was  really  in  the  city 
court;  and  that  it  appeared  in  said  court  on 
the  15th  and  filed  its  answer.  For  aught  that 
appears,  this  answer,  while  out  of  time,  was 
made  before  the  calling  of  the  garnishment 
case  on  the  docket;  and  as  it  is  provided  by 
section  4726  of  the  Oivll  Ck>de  that  the  plain- 
tiff shall  not  have  Judgment  against  the  gar- 
nishee until  he  has  obtained  Judgment  against 
the  defendant,  under  no  circumstances  could 
the  plaintlir  have  obtained  a  Judgment  against 
the  garnishee  until  the  12th  of  June,  three 
days  before  the  garnishee  answered.  The  de- 
lay to  the  plaintiff  could  not  have  been  very 
material.  It  is  true  that  section  4551  of  the 
Civil  Code  provides  that,  if  the  person  sum- 
moned as  garnishee  fails  to  appear  and  an- 
swer at  the  first  term,  the  case  shall  stand 
continued  imtil  the  next  term,  and  that,  if  he 
should  fail  to  appear  and  answer  by  the  next 
term,  the  plaintlflf  may,  on  motion,  have  Judg- 
ment against  the  garnishee  for  the  amount  of 
the  Judgment  he  has  obtained  against  the 
defendant  It  is  likewise  true  that  the  rights 
of  the  diligent  creditor  require  a  prompt  com- 
pliance with  the  law  on  the  part  of  the  gar- 
nishee. It  has,  however,  been  repeatedly  rul- 
ed by  this  court  that  circumstances  may  arise 
In  which  the  garnishee  ought  not  to  have 
Judgment  rendered  against  him  for  failure  to 
answer  at  the  exact  time  required.    Gamislv- 


ment  is  bat  a  substitute  for  a  proceeding  In 
equity.    King  v.  Carhart,  18  Ga.  656. 

The  words  of  section  .4551  are  that  if 
the  garnishee  fails  to  appear  and  answer  by 
the  next  (second)  term,  the  plaintifl!  may,  on 
motion,  have  a  Judgment  etc.  It  is  not  an 
inflexible  rule  that  he  shall.  While  the 
courts  will  and  ought  to  require  a  prompt 
compliance  with  the  garnishment,  the  re- 
peated rulings  of  this  court  authorise  far- 
ther time  to  be  given  the  garnishee  under 
exceptional  circumstances.  In  the  case  of 
Oarhart  v.  Ross,  15  Ga.  186,  it  was  ruled 
that  the  answer  being  actually  filed  within 
a  few  days  after  the  time  limited  in  the 
order,  and  before  the  case  was  reached  on 
the  docket,  accompanied  by  the  affidavits  of 
the  parties  and  their  counsel,  that  it  was 
Impossible  to  have  access  to  the  original 
papers  which  were  withdrawn  from  the 
clerk's  office,  was  sufficient  In  the  case  of 
Clark  V.  Chapman,  45  Ga.  486^  Judge  Mc- 
Cay,  delivering  the  opinion  of  the  court 
says:  "The  law  requires  the  answer  to  be 
at  the  first  term.  We  see  no  objection  to 
giving  time  until  the  Judgment  goes  against 
the  principal  debtor,  and  have  several  times 
ruled  that  the  court  may  bidulge  the  gar- 
nishee till  that  time.  Perhaps  there  is  no 
objection  to  Indulgence,  for  good  reasons^ 
up  to  a  reasonable  time  before  the  dismissal 
of  the  Juries."  In  the  case  of  McCallum  v. 
Brandt  48  Ga.  499,  a  defaulting  garnishee 
moved  the  court  after  the  discharge  of  the 
Juries,  to  be  allowed  to  file  his  answer  deny- 
ing indebtedness,  and,  for  cause  why  the  an- 
swer was  not  filed  before,  showed  that  the 
original  defendant  had  been  before  that 
time,  In  a  case  of  Involuntary  proceedings 
in  bankruptcy,  adjudged  a  bankrupt;  that 
a  new  trial  had  been  granted;  and  that  the 
proceedings  in  bankruptcy  were  still  pend- 
ing. It  was  ruled  there  that  the  court  did 
not  abuse  its  discretion  in  permitting  the 
answer  to  be  then  filed.  In  delivering  the 
opinion.  Judge  Trippe  says:  "When  a  par- 
ty, under  the  advice  of  counsel,  fails  to  file 
his  answer  in  time,  not  believing  that  the 
court  would  proceed  further  in  the  main 
suit,  shall  he  be  adjudged  In  contempt  (for 
it  is  as  a  quasi  contempt),  and  be  adjudged 
to  pay  the  whole  debt?  Though  the  last 
day  of  grace  in  such  casfes  may  seem  to 
have  passed,  it  is  not  always  that  the  do<» 
is  finally  closed."  In  the  case  of  Russell  v. 
Bank,  50  Ga.  575,  this  court  ruled  that  when 
a  garnishee  failed  to  answer  through  a  mis- 
take as  to  his  legal  duty,  and  Judgment  wae 
rendered  against  him  for  a  much  larger  sum 
than  he  had  in  hand,  the  discretion  of  the 
court  in  setting  aside  the  same,  on  motion 
made  during  the  term,  will  not  be  controlled; 
and  Judge  Warner,  in  delivering  the  opinion 
in  that  case,  said:  '*Tbe  general  rule  un- 
doubtedly is  that  the  court  will  not  set  aside 
a  Judgment  against  a  garnishee  who  falls  to 
answer,  unless  some  good  and  satisfactory 
reason  be  shown  therefor,  to  be  Judged  d 
by  tbe  court"    In  the  case  of  Bearden  r. 
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contracts.  It  effectually  tlea  their  hands,  and 
prevents  their  availing  themselves  of  oppor- 
tunities to  make  advantageous  agreements 
in  behalf  of  the  city  which  it  is  idle  to  say 
would  not  be  presented  were  this  ordinance 
out  of  the  way.  We  cannot,  therefore,  es- 
cape the  conclusion  that  in  adopting  this  or- 
dinance the  mayor  and  general  council  ex- 
ceeded their  authority.  In  1  Spell.  Extr.  Re- 
lief. S  718,  it  is  said:  "Where  no  conditions 
or  restrictions  are  imposed  upon  municipal 
ofllcers  in  the  matter  of  letting  contracts, 
they  are  not  obliged  to  let  the  work  to  the 
lowest  bidder,  and  cannot  be  enjoined  for  a 
refusal  to  do  so,  unless  guilty  of  fraud. 
They  may  exercise  an  unlimited  discretion 
so  long  as  they  are  not  guilty  of  gross  abuse 
of  discretion,  and  do  not  pervert  their  pow- 
ers to  such  an  extent  as'  to  amount  to  a 
fraudulent  misappropriation  of  the  public 
funda"  It  is  interesting,  in  this  connection, 
to  notice  the  case  of  Avory  v.  Job,  25  Or. 
512.  86  Pac.  298,  In  which  it  was  ruled  that: 
''Although  the  purchase  or  erection  of  cer- 
tain public  improvements  may  have  been  by 
the  municipal  charter  confided  to  the  judg- 
ment and  discretion  of  the  city  council,  yet 
equity  will,  at  the  suit  of  taxpayers,  restrain 
the  council  from  proceeding  in  the  matter 
when  it  is  not  exercising  Its  discretion,  but  Is 
arbitrarily  wasting  the  public  funds,  since 
such  conduct  is  a  gross  and  manifest  abuse  of 
power  amounting  to  a  legal  fraud  on  the  tax- 
payers.'* Here,  then,  we  have  most  respecta- 
ble authority  for  the  proposition  that  a  mu- 
nicipal act  which  amounts  to  a  refusal  to 
exercise  discretion,  and  which  must  result  in 
an  arbitrary  waste  of  the  public  funds,  "is  a 
gross  and  manifest  abuse  of  power  amount- 
ing to  a  legal  fraud  on  the  taxpayers."  Is 
not  such  waste  sure  to  occur  when,  out  of 
nineteen  prlnUng  concerns  In  Atlanta,  only 
four  are  allowed  to  compete  for  the  city's 
work,  and  would  not  a  combination  of  these 
four  (which  could  most  probably  be  effected 
without  much  difficulty)  certainly  create  a 
monopoly?  If  the  four  should  combbie,  there 
would  be  no  competition  whatever.  It  was 
urged  in  the  argument  that,  if  such  a  thing 
should  occur,  the  ordinance  could  and  would 
be  speedily  r^iealed.  To  this  we  reply  that 
the  combination  might  be  made  without  the 
knowledge  of  the  municipal  authorities;  but, 
aside  from  this,  they  ought  at  all  times  to  he 
in  a  position  to  meet  such  an  emergency 
without  being  compelled  to  resort  to  further 
legislation;  and,  further,  whether  such  a 
eombination  Is  to  be  anticipated  or  not  they 
have  no  more  right  to  restrict  competition 
than  to  defeat  it  altogether. 

The  case  of  Adams  v.  Brenan,  177  DL  194, 
52  N.  E.  814,  42  L.  R.  A.  718,  is  hi  many  re- 
spects similar  to  the  one  in  hand.  It  was 
there  held  that  *%  board  of  education  has  no 
power  to  agree  with  the  representatives  of  la- 
bor organisations  to  insert  in  all  its  contracts 
for  work  upon  school  buildings  a  provision 
that  none  but  union  men  should  be  employed 
la  such  work,  or  placed  upon  Its  pay  rolls.'* 


We  make  two  pertinent  extracts  from  the 
opinion  of  Mr.  Justice  Cartwright:  "It  is 
plain  that  the  rule  adopted  by  the  board  and 
included  in  this  contract  is  a  discrimination 
between  different  classes  of  citizens,  and  of 
such  a  nature  as  to  restrict  competition,  and 
to  increase  the  cost  of  work.  It  is  unques- 
tionable that,  if  the  legislature  should  enact 
a  statute  containing  the  same  provision  as 
this  contract  in  regard  to  any  work  to  be 
done  for  boards  of  education,  or  if  they  should, 
by  a  statute,  undertake  to  require  this  board, 
as  the  agency  of  the  state  in  the  manage- 
ment of  school  affairs  in  the  city  of  Chicago, 
to  adopt  such  a  rule,  or  insert  such  a  clause 
in  its  contracts,  or  should  undertake  to  au- 
thorize it  to  do  so,  the  provision  would  be 
absolutely  null  and  void,  as  in  conflict  with 
the  constitution  of  the  state.  If  such  a  re- 
striction were  sought  to  be  enforced  by  any 
law  of  the  state.  It  would  constitute  an  in- 
fringement upon  the  constitutional  rights  of 
citizens,  BO  that  the  state  bi  Its  sovereign  ca- 
pacity, through  its  legislature,  could  not  enact 
such  a  provision."  Pages  199,  200,  177  ni., 
page  316,  52  N.  E.,  and  page  720,  42  L.  R.  A. 
••There  is  another  ground  upon  which  com- 
plainant has  an  undoubted  right  to  maintahk 
the  bill,  and  that  is  that  the  contract  tends  to 
create  a  monopoly,  and  to  restrict  competition 
in  bidding  for  work.  The  board  of  education 
may  stipulate  for  the  quality  of  material  to 
be  furnished  and  the  degree  of  skill  required 
in  workmanship,  but  a  provision  that  the 
work  shall  only  be  done  by  certain  persons  or 
classes  of  persons,  members  of  certain  socie- 
ties, necessarily  creates  a  monopoly  in  their 
favor.  The  effect  of  the  provision  is  to  lessen 
competition  by  preventing  contractors  from 
employing  any  except  certain  persons,  and  hy 
excluding  therefrom  all  others  engaged  In  f  - 
same  work;  and  such  a  provision  Is  illeu  1 
and  void.  A  taxpayer  may  resist  an  attempt- 
ed appropriation  of  his  money  in  execution 
of  such  a  contract**  Pages  201,  202,  177  IlL, 
page  3ie,  52  N.  B.,  and  page  721,  42  L.  R.  A. 
In  Holden  v.  City  of  Alton,  179  lU.  3ia  53  N. 
E.  556,  which  was  a  case  of  identically  the 
same  kind  as  ours,  except  that  there  the  city 
charter  required  the  contracts  to  be  let  to  the 
lowest  bidders,  it  was  decided  that  an  ordi- 
nance like  the  one  now  under  review  was  'il- 
legal, as  tending  to  create  a  monopoly,  and 
impose  an  additional  burden  on  taxpayers.** 
While,  of  course,  the  provirion  as  to  letting 
contracts  to  the  lowest  bidders  was  a  matter 
of  consequence,  an  examination  of  the  opin- 
ion, which  was  delivered  by  the  same  justice 
from  whom  we  quoted  above,  will  leave  little 
room  for  doubting  that  the  decision  would 
and  ought  to  have  been  the  same,  even  In  the 
absence  of  such  a  provision. 

There  are,  besides  the  foregoing,  nomeroos 
other  authorities  which'  support  our  condu- 
slon  in  the  present  case.  We  dte,  as  more  or 
less  In  point,  the  following:  Beach,  Monop. 
§  125;  2  Beach,  Inj.  S  1299;  City  of  Chicago 
V.  Ruropff,  45  m.  90;  Littler  v.  Jayne.  124  m. 
123,  16  N.  E.  374;  Assodatioa  ▼.  Topeka,  20 
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WaU.  €55.  22  L.  Ed.  455;  Railroad  Ck).  T. 
Smith,  29  Ohio  St.  292;  Van  Reipen  y.  City  of 
Jersey  City,  58  N.  J.  Law,  262»  88  Aa  740; 
Oakley  v.  City  of  Atlantic  City  (N.  J.  Sup.)  44 
Atl.  651;  Winkler  ▼.  Sunmers  (Sap.)  5  N.  Y. 
Supp.  723.  Most  of  the  authorities  dted  In 
this  opinion  are  also  pertinent  upon  the  prop- 
osition that  in  a  case  Uke  the  present  the  tax- 
payer has  the  right  to  invoke  an  injunction. 
Our  case  of  Peeples  y.  Byrd,  98  Oa.  688,  25 
S.  E.  677,  relied  on  by  counsel  for  the  plain- 
tiffs in  error,  is  in  entire  accord  with  what 
we  now  decide.  There  the  supreme  court  re- 
porter was  in  fact  exercising  a  discretion. 
Here  the  corporate  authorities  sought  to  put 
themselyes  in  a  place  where  they  could  not 
do  so  at  all,  or  else  within  yery  narrow  limits. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 


(Ill  Oa.  768) 

On7  OF  BAINBRIDGB  y.  RHYNOIJ>S. 

(Supreme  Court  of  Georgia.  Aug.  0,  1900.) 
INJUNCTION— VIOLATION  OF  CITY  ORDINANCO. 
A  court  of  equity  will  not,  by  injunction, 
prerent  the  institution  of  a  prosecution  for  the 
yiolation  of  a  penal  municipal  ordinance;  nor 
will  it,  upon  petition  for  an  injunction  of  thia 
nature,  inquire  into  the  validity  of  such  an  or- 
dinance, upon  constitutional  or  other  grounds. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  J.  E.  Reynolds  against  the  city 
of  Bainbridge.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Hawes  &  Hawes,  for  plaintiff  in  error. 
Albert  H.  Russell  and  M.  B.  O'Neal,  for  de- 
fendant in  error. 

FISH,  J.  the  plaintiff,  alleging  that  ha 
was  a  resident  of  the  city  of  Bainbridge, 
and  the  agent  in  that  city  of  a  nonresident 
steam  laundry,  applied  for  an  injunction  to 
preyent  the  municipal  corporation,  its  offi- 
cers and  agents,  from  enforcing  or  attempt- 
ing to  enforce  a  city  ordinance  which  re- 
quired  the  ''agent  or  agents  or  representa- 
tiyes  of  each  nonresident  steam  laundry"  to 
pay  a  special  license  of  $100.  He  alleged 
that  the  ordinance  was  "unconstitutionalt 
null,  and  yoid";  that  it  was  violatiye  of 
both  the  constitution  of  this  state  and  the 
constitution  of  the  United  States;  that  the 
dty  had  no  authority,  under  its  charter,  to 
enact  the  same;  that  it  was  unreasonable, 
etc.  The  case  was  heard  in  the  court  below 
simply  upon  the  pleadings,  and  the  court 
granted  a  permanent  injunction,  as  prayed 
for,  whereupon  the  defendant  excepted. 

It  appears  from  the  record  that  the  ordi- 
nance in  question  imposes  upon  the  agent  or 
agents  or  representatives  of  each  nonresi- 
dent steam  laundry  a  special  license  of  $100, 
and  then,  in  respect  to  its  enforcement, 
simply  provides  *'that  any  yiolation  of  thia 
ordinance  shall  be  punished  as  prescribed 
In  section  260  of  the  City  Code."    While  it 


may  be  inferred  from  the  passage  of  the 
ordinance,  and  the  admissions  contained  in 
the  answer  of  the  defendant  as  to  the  pur- 
pose for  which  it  was  enacted,  that  the  mu- 
nicipal corporation  does  intend  to  attempt 
to  enforce  this  ordinance  against  the  plain- 
tiff, how  it  will  attempt  to  enforce  it,  or  in 
what  way  it  can  enforce  it,  does  not  appear, 
either  from  the  petition  of  the  plaintiff,  the 
answer  of  the  defendant,  or  from  anything 
else  in  the  record,  except  as  may  be  in- 
ferred from  the  ordbiance  itself.  As  the 
ordinance,  in  respect  to  the  means  provided 
for  its  enforcement,  appears  to  be  purely 
penal  in  character,  we  must  presume,  from 
the  record,  that  the  plaintiff  was  seeking, 
by  injunction,  to  prevent  the  institution 
against  himself  of  a  prosecution  under  Ita 
penal  proyisions.  The  case,  therefore,  as  It 
is  presented  to  us,  is  controlled  by  the  deci- 
sion in  Paulk  v.  City  of  Sycamore,  104  Oa. 
24,  80  S.  B.  417,  41  L.  R.  A.  772,  and  the  pre- 
yious  decisions  of  this  court  therein  cited. 
In  that  case  it  was  held  that:  "Courts  of 
equity  will  not,  by  injuncticm,  prevent  the 
institution  of  prosecutions  for  criminal  of- 
fenses, whether  the  same  be  violations  of 
state  statutes  or  municipal  ordinances;  nor 
will  they,  upon  petition  for  an  injunction  of 
this  nature,  inquire  Into  the  constitutionality 
of  a  legislative  act,  or  the  validity  or  rea- 
sonableness of  an  ordinance  making  penal 
the  act  or  acts  for  the  doing  of  which  prose- 
cutions are  threatened."  Accordingly,  as 
the  ordinance  inyolved  in  the  present  case 
is,  with  reference  to  the  means  provided  for 
its  enforcement,  purely  penal  in  its  nature, 
the  court  below  had  no  power,  upon  an  ap- 
plication for  an  injunction  against  its  en- 
forcement, to  inquire  into  its  validity,  either 
upon  constitutional  or  other  grounds,  and 
to  enjoin  the  city  from  attempting  to  en- 
force it.  If  the  ordinance  is  inyalid,  by  rea- 
son of  its  unconstitutionality,  or  for  other 
cause,  such  invalidity  would  be  a  complete 
defense  to  any  prosecution  that  might  be  In- 
stituted for-  its  yiolation.  Judgment  re- 
versed.   All  the  Justices  concurring. 

OU  Ga.  7S0) 

.      BBNTLBY  et  al.  y.  8HINGLBR. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

TAX  axaOUTIONa-WIL.D   LANDS— ADVBRTISB- 
MBNT— BXBCUTION  8ALB. 

1.  It  was  not  essential  to  the  validity  of  tax 
executions  against  wild  lands  issued  by  the 
comptroller  general  under  the  act  of  February 
28,  1874  (Acts  1874,  p.  105),  that  the  same 
should  recite  that  the  lands  were  wild  or  unim- 
proved,  or  that  they  had  not  been  returned  for 
taxation. 

2.  A  statutory  requirement  that  a  given  ad- 
vertisement shall  be  published*  in  a  designated 
newspaper  ''once  a  week  for  four  weeks"  (Act 
Feb.  28,  1874,  p.  105,  as  amended  by  Act 
March  2,  1875,  p.  119),  before  a  particular  thing; 
can  lawfully  be  done,  is  complied  with  if  fhe 
advertisement  be  inserted  in  that  paper  four 
times,  in  as  many  separate  consecutive  weeks, 
and  the  first  insertion  is  made  in  an  issue  of 
the  paper  published  28  or  more  days  before  the 
thing  in  question  is  done. 
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3.  The  law  did  not  require  sheriffs'  sales  an- 
der  executions  issued  in  pursuance  of  the  above- 
mentioned  statute  to  be  advertised  for  90  days, 
but  that  they  should  be  advertised  weekly,  fqr 
4  weeks,  before  the  day  of  sale. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilcox  county; 
a  0.  Smith,  Judge. 

Action  by  W.  H.  Bentley  and  others  against 
J.  H.  Shingler.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

J.  W.  Haygood,  D.  A.  R.  Conn,  and  Greer 
&  Felton,  for  plaintiffs  in  error.  J.  H.  Mar- 
tin, for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiffs  in  error, 
W.  H.  Bentley  and  others,  brought  against  J. 
H.  Shingler  an  action  for  the  recovery  of  lots 
of  land  277  and  278  in  the  Twelfth  district  of 
Wilcox  county.  They  proved  that  they  were 
the  heirs  at  law  of  M.  A.  Bentley,  deceased, 
and  Introduced  grants  to  him  from  the  state 
of  the  lots  in  question.  The  defendant  intro- 
duced two  executions  issued  by  the  comp- 
troller general  against  these  lots,  respectively, 
for  taxes  alleged  to  be  due  thereon  and  un- 
paid, and  also  two  deeds  from  the  sheriff  of 
Wilcox  county  to  one  Jonathan  Walker,  in 
one  of  which  that  officer  undertook  to  convey 
to  Walker  lot  277,  and  in  the  other  lot  278. 
Each  of  these  deeds  contained  a  recital  that 
the  lot  therein  described  had  been  sold  under 
a  tax  execution  issued  by  the  comptroller 
general,  and  the  execution  referred  to  in  each 
deed  corresponded,  as  to  description,  with 
one  of  those  in  evidence.  The  defendant  also 
Introduced  a  quitclaim  deed  to  himself  from 
Walker,  covering  both  lots.  There  was  no 
dispute  that  when  the  executions  were  issued, 
and  the  sherilTs  sales  had  thereunder,  the  lots 
in  controversy  were  wild  lands.  The  plain- 
tiffs then  tendered  in  evidence  what  purport- 
ed to  be  the  original  files  of  the  Constitution, 
a  newspaper  published  In  Atlanta,  embrachig 
issues  of  divers  dates.  The  court  rejected  the 
same,  and  upon  this  action  the  plaintiffs  as- 
sign (error.  After  the  close  of  the  testimony 
on  both  sides  the  court  directed  a  verdict  in 
favor  of  the  defendant,  and  to  this  the  plain- 
tiffs also  excepted.  The  case  turns  upon  the 
three  questions  discussed  below: 

1.  The  executions  issued  by  the  comptroller 
general  did  not  contain  a  recital  that  the  lots 
were  wild  or  unimproved  lands,  or  that  they 
had  not  been  returned  for  taxation.  These 
executions  were  issued  under  the  act  of  Feb- 
ruary 28,  1874  (Acts  1874,  p.  105).  It  was  in- 
sisted by  counsel  for  the  plaintiffs  In  error 
that  the  executions  were,  for  want  of  such  a 
recital,  void,  and  that  the  sales  thereunder 
were  likewise  void.  It  Is  only  necessary  to 
refer  to  the  decisions  of  this  court  in  Greer 
T.  Fergerson,  104  Ga.  552,  80  S.  E.  943,  and 
Hflton  ▼.  Singletaiy,  107  Ga.  821,  826,  33  S. 
B.  715,  to  show  that  there  is  no  merit  in  this 
contention. 

2.  The  executions  in  question  were  issued 
on  the  1st  day  of  October,  1877.  If  the  files 
of  the  Constitution  which  the  court  rejected 


had  been  admitted  in  evidence,  the  foQawing 
facts  would  have  appeared:  The  comptroller 
general  published  in  that  paper  an  advertise- 
ment requiring  the  owners  of  the  lots  in  dis- 
pute to  come  forward  and  return  the  same  for 
taxation,  and  to  pay  the  taxes  thereon,  and 
notifying  them  that  in  default  of  so  doing 
the  lands  would  be  sold.  This  advertisement 
was  published  four  times;  the  dates  of  the 
papers  in  which  it  was  inserted  being,  respec^ 
tively,  August  31,  September  7,  September  11, 
and  September  18,  1877.  There  was  no  pub- 
lication of  the  advertisement  before  August 
31st  or  after  September  18th.  The  above- 
mentioned  act  of  February  28,  1874,  as 
amended  by  that  of  March  2, 1875  (Acts  1875, 
p.  119),  required  the  comptroller  general  to 
publish  such  advertisements  "once  a  week 
for  four  weeks**  before  issuing  executions. 
Counsel  for  the  plaintiffs  in  error  contended 
that,  inasmuch  as  the  rejected  newspaper  files 
would  have  shown  that  the  full  period  of  28 
days  did  not  elapse  between  the  first  and  the 
last  insertion  of  the  advertisement  under  con- 
sideration, it  would  thus  have  been  establish- 
ed that  the  law  was  not  complied  with,  and 
that  consequently  the  executions  were  invalid. 
To  this  we  cannot  agree.  More  than  28  days 
elapsed  between  August  31st  and  the  date 
of  the  executions,  which,  as  has  been  seen, 
was  October  1st,  and  this  was  sufficient;  there 
being  no  dispute  that  each  insertion  appeared 
in  a  separate  and  distinct  calendar  week  from 
any  of  the  others.  See,  in  this  connection, 
Boyd  V.  McFarlln,  58  Ga.  208;  Montford  v. 
Allen  (Ga.)  36  S.  E.  306. 

3.  It  was  further  urged  in  behalf  of  the 
plaintiffs  in  error  that  the  sheriffs'  sales 
under  which  the  defendant  asserted  title  were 
void  because  the  same  were  not  advertised  for 
90  days,  and  that  Walker,  the  defendant's 
grantor,  must  necessarily  have  so  known,  for 
the  reason  that  the  executions  were  lOTied  on 
May  1st,  and  the  sales  took  place  on  July  2d. 
The  reply  is  that  the  law  did  not  require  the 
sheriff  to  advertise  these  sales  for  a  period  of 
90  days.  With  reference  to  this  matter  the 
act  of  1874  provided:  "On  the  expiration  of 
the  time  of  advertisement,  the  comptroller 
general  shall  issue  execution  against  all  un- 
improved or  wild  lands  not  returned  for  state 
and  county  tax,  as  per  assessment  in  the 
county  where  the  land  lies,  assessing  the 
value  at  the  average  value  of  such  land  in  the 
county  where  it  lies,  which  execution  shall  be 
directed  to  the  sheriff  of  the  county  where 
the  land  lies,  and  the  sheriff  shall  forthwith 
proceed  to  advertise  and  sell  the  same  under 
the  same  rules  and  regulations  as  govern  oth- 
er sheriff  sales.'*  Under  the  rules  and  regu- 
lations governing  sheriffs'  sales  at  that  time, 
a  levying  officer  was  required  to  advertise 
sales  of  land  ''weekly,  for  four  weeks."  Code 
1873,  §  3647.  The  requirement  that  property 
sold  by  a  sheriff  under  an  execution  Issued 
by  a  tax  collector  should  be  advertised  for  90 
days  (Id.  §  897)  had  no  application  to  sales 
made  under  executions  issued  by  the  comp- 
troller general.    Doubtless  the  reason  for  pro- 
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TidlDi;  that  Bales  under  such  executions  should 
be  advertised  for  a  shorter  period  than  sales 
made  under  executions  Issued  by  tax  col- 
lectors was  that  the  persons  affected  by  those 
of  the  former  class  would,  by  the  advertise- 
ment which  the  act  of  1874  required  the  comp- 
troller general  to  publish,  be  given  timely  and 
sufficient  warning  of  the  necessity  of  coming 
forward  and  returning  their  wild  lands,  and 
paying  the  state  the  taxes  due  upon  the  same, 
while  no  preliminary  warning  was  provided 
in  the  case  of  executions  issued  by  tax  col- 
lectors. Judgment  affirmed*  All  the  Justices 
concurring. 

(  U  Ga.  860) 

REXD  et  al.  v.  SEWELL  et  al. 

(Supreme  Court  of  Georgia.    Aag.  0,  1900.) 

WITNBSa  —  COMPETENCY  —  TRIAL  —  RIGHT   TO 
OPEN  AND  CL.OSS-APPEAL. 

1.  Though  oDe  may,  as  a  party  or  otherwise, 
be  pecuniarily  interested  iu  the  result  of  a  case 
brought  by  an  executor,  he  is  not  incompetent 
to  testify  to  admissions  made  in  his  presence  by 
the  testator  to  another,  when  It  appears  that 
the  conversation  in  which  such  admissions  were 
made  was  not  addressed  to  the  witness.  Ray 
V.  Camp  (Ga.)  36  S.  E.  242. 

2.  In  order  to  entitle  a  defendant  to  the  open- 
ing and  condasion  of  the  argument,  he  must, 
in  his  pleadings,  and  before  the  plaintifit  begins 
to  introduce  testimony,  admit  enough  to  msike 
out  a  prima  facie  case  for  the  latter.  Massen- 
gale  V.  Pounds,  28  S.  E.  510,  100  Ga.  770; 
Dorough  V.  Johnson,  34  S.  B.  168,  108  Ga. 
812;  Railway  Co.  v.  Morgan  (Ga.)  85  S.  E. 
346;  Whitaker  v.  Arnold  XGa.)  86  S.  B.  231. 
(a)  This  is  not  done  when  the  action  is  one  by 
an  executor  upon  a  promissory  note,  and  the  de- 
fendant merely  admits  the  execution  of  the  pa- 
per, and  its  delivery  to  the  plaintifTF  testator. 
The  answer  should  go  further,  and  embrace  an 
admission  that  the  plaintiff,  in  his  represent- 
ative capacity,  was,  at  the  time  of  the  bringing 
of  the  action,  the  holder  of  the  note  in  ques- 
tion, (b)  As  the  plaintiffs  in  the  present  case 
were,  by  reason  of  the  court's  refusal  to  allow 
them  to  open  and  conclude,  deprived  of  a  sub- 
stantial right,  and  as  the  evidence  by  no  means 
demanded  the  verdict,  a  new  trial  should  be 
had.     Massengale  v.  Pounds,  supra. 

(Syllabus  by  the  0>urt.) 

Error  from  superior  court,  Campbell  coun- 
ty; John  S.  Candler,  Judge. 

Action  between  C.  S.  Beid  and  others  and 
J.  W.  Sewell  and  others.  From  the  judg- 
ment, Beid  and  others  bring  error.  Be- 
versed. 

L.  S.  Boan,  for  plaintiffs  in  error.  J.  F. 
GoUghtly,  for  defendants  in  error. 

PBB  OtJBIAM.    Judgment  reversed. 


(111  Oa.  879) 

BBOOKB  et  aL  V.  MOBBIS  et  aL 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

PRAUDXTLANT  CONVEYANCB— ASSIGNMENT  OF 
LIFE  POUCY— RIGHTS  OF  CREDITORS. 
1.  That  one  obtained  credit  by  representing 
In  general  terms  that  he  had  policies  of  life 
insurance  payable  to  his  estate,  which  he  ex- 
pected to  keep  up,  and  the  proceeds  of  which 
would  a^ter  his  death  inure  to  the  benefit  of 
his  creditors,  did  not  in  equity  entitle  the  per- 
son who  extended  credit  merely  on  the  faith 


of  such  representation  to  compel  the  debtor's 
widow,  to  whom  one  of  such  policies  had  been 
assigned  while  he  was  in  life,  to  satisfy  such 
creditor's  claim  out  of  its  proceeds,  if  at  the 
time  of  the  assignment  of  the  policy  to  the  wife 
it  had  no  cash  surrender  or  market  value.  And 
the  more  especially  is  this  true  when  the  pre- 
miums accruing  upon  the  policy  after  the  as- 
signment to  her  were  paid,  not  by  the  husband, 
but  with  her  own  funds,  or  funds  advanced  by 
others  for  her  benefit. 

2.  In  Tiew  of  the  evidence  disclosed  by  the 
record,  and  of  the  rule  above  announced,  there 
was  no  error  in  refusing  the  injunction. 

(Syllabus  by  the  Court) 

Error  from  superior  court*  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  George  W.  Brooke  and  others 
against  Victoria  A.  Morris  and  others. 
Judgment  for  defendants,  and  plalntilTs 
bring  error.    Affirmed. 

Smith,  Hammond  &  Smith,  for  plaintiflTs 
in  error.  J.  A.  Anderson,  Dorsey,  Brewster 
&  Howell,  and  Arthur  Heyman,  for  defend- 
ants in  error. 

PER  CUBIAM.    Judgment  affirmed. 


(lllGflL  879) 
BALEIGH  ft  G.  B.  00.  et  al.  t.  ELUBTTT. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

DEATH  BY  WRONGFUL  ACT. 
This  case,  upon  Its  facts,  falls  within  and 
is  controlled  by  the  rule  of  law  this  day  an- 
nounced in  the  case  of  Bailroad  Co.  v.  Spinks, 
36  S.  E.  855. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  L.  H.  EUett  against  the  Balelgh 
ft  Gaston  Bailroad  Company  and  others. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Beversed. 

Erwin  ft  Brown  and  Yasser  WooUey,  for 
plaintiffs  in  error.  W.  P.  Andrews  and 
Westmoreland  Bros.,  for  defendant  In  error. 

FEB  CUBIAM.    Judgment  reversed. 

LEWIS,  J.,  dubitante. 


(lU  Q«.  868) 
WIGHT  et  aL  v.  SCHMIDT. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

APPBAL— REFUSAL  OF  NEW  TRIAI«— ASSIGN- 
MENTS OF  ERROR. 
1.  No  cause  for  reversing  a  judgment  deny- 
ing a  new  trial  Is  presented:  (1)  By  a  general 
assignment  of  error  that  the  verdict  is  contmry 
to  the  charge  of  the  court,  or  to  a  specified  por- 
tion thereof.  See  Manufacturing  Oo.  v.  Buck- 
er,  4  S.  E.  885,  80  Ga.  291,  ^;  BoberU  v. 
Keller  (decided  at  the  present  term),  86  S.  E. 
617.  (2)  Nor  by  a  complaint  merely  alleging 
that  the  court  erred  in  refusing,  upon  the  re- 
quest of  movant,  to  rule  out  the  testimony  of  a 
certain  witness  which  related  to  a  specified  sub- 
ject, such  testimony  not  being  otherwise  indi- 
cated, and  the  ground  upon  which  it  was  sought 
to  be  excluded  not  being  stated.  <3)  Nor  by  an 
assignment  of  error  in  general  terms  upon  a 
spedfied  portion  of  the  Judge's  charge,  when 


938 


36  SOUTHBASTERN  REPORTER. 


(Gd. 


the  portion  so  excited  to  statci  a  loaxid 
sition  of  law  in  the  abstract,  or  when  it  em- 
braces two  or  more  distinct  propositlonB,  at 
least  one  of  which  is  abstractly  correct.  Ander- 
son T.  Railway  Co.,  33  S.  E.  644,  107  Ga.  500. 
'  (4)  Nor  by  a  general  complaint  that  the  court 
erred  in  refusing  to  adnut  in  evidence  a  cer- 
tain letter,  there  being  no  allegation  that  It 
was  offered  by  the  movant.  See  Ponder  t. 
Walker,  83  S.  E.  690,  107  Ga.  753. 

2.  Hie  evidence,  though  conflicting,  was  am- 
ply sufficient  to  warrant  the  verdict 

(Syllabus  by  the  Ck>Qrt.) 

Error  from  superior  court,  Mcintosh  coun- 
ty; Paul  E.  Seabrook,  Judge. 

Action  between  Wight  &  Wesloshy  and  A. 
Schmidt  From  a  judgment,  and  from  an  or- 
der denying  a  new  trial,  Wight  ft  Wesloshy 
bring  error.    Affirmed. 

D.  H.  Pope  and  Gignilllat  ft  Stubbs,  for 
plaintiffs  In  error.  Garrard  ft  Meldrim,  for 
defendant  In  error. 

PER  OURIAM.    Judgment  affirmed. 


<111  Oft.  878) 

BINION  T.  GEORGIA  SOUTHERN  ft  F.  RY. 

CO. 

(Supreme  Court  of  Georgia.    Aug.  9,  1000.) 

INJURY    TO    BMPLOTA-BVIDBNCB-OIRBCTINO 
VBRDICT. 

1.  In  a  suit  against  a  railway  company  by  an 
employ^,  a  rule  of  the  company  relative  to  the 
duty  of  such  employ6  is  admissible  in  evidence 
|n  behalf  of  the  company,  without  first  proving 
that  the  employfi  had  knowledge  of  the  rule. 
Such  knowledge  may  be  shown  either  before  or 
after  the  admission  of  the  rule  in  evidence. 
Parker  v.  RaUway  C6.,  10  S.  E.  283,  83  Ga. 
589. 

2.  It  was  error  to  direct  a  verdict  for  the  de- 
fendant in  this  case,  the  evidence  being  con- 
flicting on  the  main  issues,— the  same  being  (1) 
whether  the  employe's  failure  to  get  a  coupling 
stick  was  due  to  fault  on  his  part  or  on  the 
part  of  the  company;  (2)  whether  the  nonob- 
servance  of  the  rule  to  make  all  couplings  with 
sticks  was  so  general  as  to  raise  a  presump- 
tion that  such  nonobservance  was  known  to 
the  company,  and  to  lead  the  employ^,  although 
he  was  shown  bv  the  evidence  to  have  had  full 
notice  of  the  rule,  to  believe  that  it  was  abro- 
gated; and  (8)  whether  there  was  any  negli- 
gence on  the  part  of  the  company  in  runnmg 
the  train  back  to  make  the  coupling. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Dooly  county; 
Z.  A.  Littlejohn,  Judge. 

Action  by  Frank  Binion  against  the  Qeor- 
gia  Southern  ft  Florida  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Querry  ft  Hall  and  X.  T.  Hill,  for  plaintiff 
in  error.  Hall  ft  Wimberly,  Thomson  ft 
Whipple,  and  R.  0.  Jordan,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  reversed. 

(Ul  Oa.  878) 

McPHAUIi  ▼.  FLETCHER  et  aL 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

JOINT  TRBSPASSBRS-yBNUS-RBCEIYBR. 

When,  to  a  petition  filed  in  the  superior 

court  of  tne  county  of  the  residence  of  F.,  in 


which  it  was  slleged  that  the  plaintiff  was  the 
owner  of  a  certain  lot  of  land  in  said  county: 
that  F.  and  A.,  who  resided  in  another  county, 
have  colluded  to  defraud  and  damage  petition- 
er, and  have  by  their  tenants  ana  employes 
entered  on  such  land,  and  are  cutting  and  re 
moving  therefrom  the  timber  growing  there- 
on, and  committing  other  acts  of  trespass  and 
waste,  to  the  damage  of  plaintiff;  that  de- 
fendants are  insolvent,— and  which  prayed  for 
a  receiver  to  take  charge  of  the  timber  al- 
ready cut,  and  for  an  injunction  to  restrain  de- 
fendants from  further  cutting  and  removing  the 
timber,  a  plea  is  filed  to  the  jurisdiction  of  the 
court  by  A.  because  of  his  residence  in  a  county 
other  than  that  in  which  the  petition  was  filed, 
it  was  error  to  refuse  the  injunction  and  to 
appoint  a  receiver  merely  because  of  the  non- 
residence  of  A.  Suits  against  joint  trespassers 
residing  in  different  counties  may  be  tried  in 
either  county.  Ov.  Code,  |  6872. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Worth  county; 
W.  N.  Spence,  Judge. 

Action  by  J.  G.  McPhaul  against  J.  A. 
Fletcher  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Eteversed. 

F.  Park,  Perry  ft  Tipton,  and  Bower  ft 
Bower,  for  phiintlff  in  error.  Sam  S.  Ben- 
net,  for  defendants  in  error. 

PER  OURIAM.    Judgment  reyersed. 


(lU  Ga.  80t) 
STATEN,   Tax   Collector,   et  al.,   t.   SAVAN- 
NAH, F.  ft  W.  RY.  CO. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

COUNTIBS-TAXATION  OF  RAILROAD-PROP- 
BRTY— BACK  TAXES. 

1.  Under  the  decisions  of  this  court  in  the 
cases  of  Railway  Ob.  v.  Morton,  71  Ga.  24; 
City  of  Albany  v.  Savannah,  F.  ft  W.  Ry.  Oo., 
Id.  158;  Houston  Oo.  ▼.  Central  R.  Co.,  72  Ga. 
211;  City  of  AtlanU  ▼.  Georgia  Pac.  Ry.  Co., 
74  Ga.  16;  and  City  of  Augusta  t.  Central  R. 
Co.,  78  Ga.  119,— neither  counties  nor  munici- 
nal  corporations  had,  prior  to  the  act  of  Octo- 
ber 16,  1889,  providing  a  system  for  the  tax- 
ation of  railroad  property  by  counties,  any 
statutory  authority  to  tax  such  property  within 
their  territorial  limits,  nor  was  there  any  ma- 
chinery provided  by  the  legislature  for  them 
to  assess  and  collect  taxes  on  such  property. 
There  is  not,  in  the  act  just  mentioned,  or  m 
any  legislation  subsequent  thereto,  any  attempt 
to  confer  snch  authority  or  supply  such  ma- 
chinery, with  reference  to  '*back  taxes*'  on 
railroad  property;  and  it  necessarily  follows 
that  it  was  not  within  the  power  of  the  au- 
thorities of  a  particular  county,  or  of  ita  tax 
collector,  in  1899,  to  levy  and  ooDect  taxes 
on  railroad  property  necessary  for  the  use  and 
maintenance  of  the  railroad  for  the  years  1880 
to  1889,  inclusive,  and  to  assess  double  taxes 
for  those  years  against  the  railroad  company. 

2.  Can  a  county,  in  any  event,  collect  taxes 
after  the  lapse  of  more  than  seven  years  from 
the  time  when  they  became  due  and  payable? 
Quasre. 

3.  If  so,  should  not  an  equitable  bar  to  the 
collection  of  such  taxes  be  applied  when«  on  ac- 
count of  the  lapse  of  time,  and  for  other  suffi* 
cient  reasons,  it  would  be  inequitable  or  unjust 
to  enforce  collection?    Quaere. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lowndea  coun- 
ty;   A.  H«  Hansen,  Judge. 

Action  by  W.  T.  Staten,  tax  oollector 
and  others,  against  the  Savannah,  Florida  ft 
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Western  Railway  Company.    Judgment  for 
defendant    Plaintiffs  bring  error.    Affirmed. 

S.  T.  Kingsberry  &  Son  and  B.  F.  Ousley, 
for  plaintiffs  in  error.  D.  H.  Pope,  J.  O. 
Crawford,  and  Ohisholm  ft  Clay,  for  defend- 
ant in  error. 

PBB  CURIAM.    Judgment  aflbmed. 


(lU  Q«.  866) 

DBVBREAUX  t.   ATLANTA  RAILHTAT   ft 

POWESR  00. 

(Supreme  Coart  of  Georgia.    Aug.  7,  1900.) 

YBNUS-AOnON  AGAINST  RAILROAD-fiBRVICB 
OF  PROCESS. 

1.  Section  2834  of  the  Civil  Code  requireB  all 
suits  against  railroad  companies  for  damages 
to  person  or  property  to  be  brought  in  the  coun- 
ty wherein  the  cause  of  action  originates,  with 
the  sole  exception  that,  if  the  cause  of  action 
arises  in  a  county  where  the  company  has  no 
agent,  the  suit  may  be  brought  elsewhere.  The 
sole  jurisdictional  fact  being  the  place  of  the 
origin  of  the  cause  of  action,  and  the  statute 
not  superadding  the  further  fact  of  the  resi- 
dence of  an  affent  as  one  requisite  to  jurisdic- 
tion, it  must  be  held  that  the  scheme  of  the 
law  is  to  make  the  jurisdiction  ezclusiye  in  the 
county  where  the  cause  of  action '  originates 
when  there  is  such  residence,  but  elective  when 
there  is  not  (a)  It  follows  that  the  present 
action  was  well  Drought, 

2.  While  no  question  as  to  the  manner  of  ef- 
fecting service  is  presented  by  the  bill  of  ex- 
ceptions, a  court  with  jurisdiction  of  the  person 
and  subject-matter  of  an  action  necessarily  has 
the  power  to  take  proper  steps  to  have  service 
duly  made. 

(Syllabus  by  the  Court.) 

We  think  the  scheme  of  the  statute  (Olv. 
Code,  I  2334)  is  to  fix  the  jurisdiction  in  the 
county  wherein  the  cause  of  action  originates 
when  the  company  has  an  agent  there,  and  to 
constrain  the  bringing  of  it  ^in  the  county  of 
the  residence  of  such  company"  when  it  has  no 
such  agent  The  word  ^may/'  in  the  last  sen* 
tenoe  of  the  section,  has  the  force  of  "shall,'* 
or  else  that  sentence  adds  nothing  to  the  mean- 
ing of  the  law. 

Per  Little  and  Lewis,  JJ.,  dissenting. 

Error  from  superior  court,  Dekalb  county; 
John  S.  Candler,  Judge. 

Action  by  F.  L  Devereauz  against  the  At- 
lanta Railway  ft  Power  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Arnold  ft  Arnold,  for  plaintiff  in  error. 
Goodwin  ft  Hallman  and  G.  P.  Goree,  for  de> 
f  endant  in  error. 

PER  CURIAM.    Judgment  reyersed. 


(Ill  Oa.  798) 

ATLAS  TACK  00.  et  al.  v.  SZXOHANGB 

BANK  OF  MACON  et  al. 
(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

AOBNCT— RATIPICATION-CORPORATIONS- 
MORTGAGB-PREFBRBNCB  OF  DI- 
RECTORS-VALIDITY. 

1.  A  creditor,  by  accepting  a  mortgage  in  his 
favor,  which  had  been  executed  without  a  re- 
quest from  him,  and  of  which  he  had  no  knowl- 
fdee  until  it  was  actually  tendered  to  him,  ac- 
quiesced in  and  ratified  all  that  had  been  done 


in  his  behalf  by  the  person  who  procured  tha 
execution  of  the  instrument,  and  occupied  the 
position  of  giving  to  all  the  terms  and  stipu- 
lations therein  embraced  an  assent  relating  back 
to  the  time  of  its  execution.  • 

2.  When,  in  such  a  case,  a  mortgage  ^as,  at 
the  instance  of  the  directors  of  an  insolvent 
trading  corporation,  executed  in  favor  of  a  cred- 
itor thereof,  and  purported  to  secure  the  pay- 
ment of  a  promissory  note  due  to  that  credit^ 
or,  upon  which  the  directors  were  individually 
liable  as  indorsers,  the  mortgage  also  reciting 
that  it  was  made  "for  the  purpose  of  saving 
harmless  the  said  accommodation  indorsers,^ 
then  such  mortgage,  when  its  validity  was 
questioned  by  other  creditors  of  the  corpora- 
tion, should,  unless  falling  within  an  exception 
to  the  general  rule,  have  been  classed  as  an  in- 
strument which  was  rendered  void  by  the  leeal 
principle  forbidding  such  directors  from  giv- 
ing themselves  a  preference  over  outside  cred- 
itors, and  not  as  a  security  which  was  good  as 
having  been  given  in  the  exercise  of  a  statuto- 
ry right  to  prefer  a  particular  creditor. 

3.  Such  an  exception  mig:ht  arise  if  the  mort* 
gagee  in  question,  at  the  time  of  giving  credit, 
or  the  directors,  at  the  time  of  becoming  liable 
on  the  paper,  made  with  the  corporation  a  valid 
and  binding  contract  for  additional  security  by 
mortgage,  to  be  given  on  demand,  or  when 
such  a  contingency  should  occur;  but  a  con- 
tract of  this  kind,  to  be  effectual,  would  have 
to  be  sufficiently  clear  and  explicit  in  its  terms 
to  be  capable  of  enforcement,  and  would  have 
to  constitute  a  part  of  the  consideration  upon 
which  the  credit  was  extended,  or  the  liability 
as  indorsers  assumed  by  the  directors,  (a) 
There  was  no  such  contract  in  the  present  case, 
the  undertaking  or  agreement  set  up  as  such 
being  entirely  too  loose  and  indefinite  in  its 
terms  to  meet  the  requirements  of  the  law  in 
this  respect. 

4.  As  this  case  was  tried  upon  lines  entirely 
at  variance  with  what  Is  above  laid  down,  there 
must  be  another  hearing,  which  should  be  Gad 
in  the  light  of  the  principles  now  announced, 
and  the  result  of  which  should  be  in  accord 
therewith. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
Ia  D.  Moore,  Judge  pro  hac. 

Action  between  the  Atlas  Tack  Company 
and  others  and  the  Exchange  Bank  of  Ma- 
con and  others.  From  the  Judgment  tfae 
tack  company  and  others  bring  error.  Be- 
yersed. 

I.  L.  Harris,  G.  Lk  Jones,  A.  W.  Lane,  An- 
derson, Anderson  &  Grace,  Hill,  Harris  ft 
Birch,  John  I.  Hall,  O.  J.  Wimberly,  C.  P. 
Stud,  and  J.  L.  Hardeman,  for  plaintiifs  in 
error.  Ryals  &  Stone,  Hardeman,  Davis  & 
Turner,  Dessau,  Bartlett  &  Ellis,  and  Ba- 
con, Miller  &  Brunson,  for  defendants  in 
error. 

LEWIS,  J.  1,2.  This  case  was  here  at 
the  March  term,  1897,  and  is  reported  In  101 
Ga.  391,  29  S.  E.  27,  wherein  its  general 
nature  is  sufficiently  indicated.  This  court 
simply  held,  as  to  the  vital  question  ifi  the 
case,  that  the  Judge  erred  in  directing  a  ver- 
dict in  favor  of  the  mortgagees.  It  did  not 
undertake  to  decide  the  controlling  ques- 
tions now  dealt  with  in  the  headnotes;  nor 
is  there  any  intimation  in  the  opinion  of  Jus- 
tice FISH  touching  the  questions  which 
now  engage  this  court's  attention.  On  the 
contrary,  on  page  394  (of  his  opinion),  101 
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Oa.,  and  page  29,  29  8.  E.»  he  recognizes  the 
fact  that  It  appears  that  none  ot  the  mort- 
gagees asked  to  be  preferred,  and  none  of 
them,  with  one  exception,  knew  that  the 
mortgages  had  been  executed  until  after 
they  were  filed  with  the  clerk  for  record. 
It  further  appears  that  one  of  the  purposes 
for  which  the  mortgages  were  given,  as  ex- 
pressed therein,  was  to  secure  harmless  the 
accommodation  indorsers  or  guarantors. 
While  the  motion  for  a  new  trial  in  the 
present  case  presents  a  number  of  questions, 
the  same,  upon  such  of  its  facts  as  are  un- 
disputed, really  turns  upon,  and  should  be 
controlled  by,  the  law  announced  In  the  pre- 
ceding headnotes.  The  record  discloses  the 
fact  that  the  Macon  Hardware  Company 
was  a  corporation  composed  of  three  per- 
sons,—L.  E.  Culver,  H.  C.  Tindall,  and  J.  C. 
Van  Syckel,— who  owned  its  entire  stock, 
and  who  were  also  its  directors.  On  De- 
cember 23,  1893,  there  was  a  meeting  of  its 
stockholders,  at  which  meeting  it  was  unan- 
imously resolved  that  the  corporation  had 
become  utterly  insolvent  and  incapable  of 
continuing  its  business  with  safety  to  its 
creditors,  and  that  it  was  Impossible  to  at- 
tain the  real  objects  for  which  the  corpora- 
tion was  formed,  namely,  the  carrying  on 
of  a  wholesale  hardware  business  in  the 
city  of  Macon,  Ga.,  and  that  the  failure  of 
the  company  is  and  had  become  inevitable, 
which  statements  are  confirmed  as  the  truth 
in  the  petition  of  said  parties  in  this  case 
for  the  appointment  of  a  receiver,  and  in 
which  they  express  a  desire  to  surrender 
their  charter.  In  that  petition  is  an  express 
declaration  to  the  effect  that  the  franchises 
of  the  corporation  are  "here  surrendered." 
It  is  alleged  in  the  petition  that,  prior  to  its 
filing,  petitioners  had  executed  mortgages 
to  certain  of  its  creditors  to  the  amount  of 
nearly  $75,000.  The  entry  of  filing  by  the 
clerk  indicated  that  the  petition  was  filed  a 
day  before  these  mortgages  were  given.  An 
attempt  was  made  on  the  trial  of  the  case  to 
show  that  this  was  a  mistake  in  the  date, 
and  that  it  was  really  filed  on  December 
23d,  but  we  deem  it  unnecessary  to  go  Into 
that  question.  For  the  purpose  of  deter- 
mining what  we  conceive  to  be  the  control- 
ling issues,  It  is  sufficient  to  say  that  the 
record  clearly  shows  very  little  space  of 
time  between  the  resolution  adopted  by  the 
stockholders  and  the  mortgages  given  under 
a  resolution  of  the  stockholders  by  the  di- 
rectors; the  defendants  In  error  contending 
that  they  were  given  the  same  date.  How- 
ever this  may  be,  it  is  patent  that,  when 
these  mortgages  were  given,  the  stockhold- 
ers and  directors  not  only  knew  of  the  cor- 
poration's Insolvency,  but  had  resolved  on 
a  discontinuance  of  its  business,  and  by  Its 
action  on  that  date  had  thereby  practically 
ceased  to  be  a  "going  corporation,"  and  had 
abandoned  the  Idea  of  continuing  its  busi- 
ness, on  account  of  its  being  absolutely  and 
hopelessly  insolvent  Prior  to  the  act  of 
1894,  we  recognize  the  fact  that  even  an 


insolvent  corporation  could  prefer  its  cred- 
itors by  mortgages,  and  the  fact  that  one  of 
its  ofilcers  or  directors  may  be  incidentally 
benefited  thereby,  in  consequence  of  being 
indorser  on  the  notes  secured  by  the  mort- 
gages, does  not  necessarily  render  them  in- 
valid. Such  was  the  decision  in  Welhl,  Pro- 
basco  &  Co.  T.  Atlanta  Furniture  Mfg.  Co., 
89  Ga.  297,  15  S.  £.  282,  which  was  after- 
wards affirmed  in  MlUedgeville  Banking  Co. 
V.  Mclntyre  Alliance  Store,  98  Ga.  503,  25 
S.  B.  567.  We  do  not  think  that  there  is 
anything  in  the  facts  of  those  two  cases 
which  confiicts  with  the  ruling  herein  made. 
Those  were  going  concerns  at  the  time  of 
the  execution  of  the  mortgages.  On  page 
50C  (of  the  latter  case),  98  Ga.,  and  page 
568,  25  S.  E.,  Justice  Lumpkin,  now  presid- 
ing Justice,  distinguishing  it  from  the  deci- 
sion in  Lowry  Banking  Co.  v.  Empire  Lum- 
ber Co.,  91  Ga.  624,  17  S.  E.  968,  says:  "Had 
they  in  good  faith  been  endeavoring  to  se- 
cure creditors  who  were  asking  to  be  pre- 
ferred, it  would,  as  in  the  present  case,  and 
in  the  case  cited  from  89  Ga.  and  15  S.  E., 
have  been  a  different  matter;  for  where  di- 
rectors, in-  behalf  of  the  corporation,  have 
simply  undertaken  to  prefer  certain  of  its 
bona  fide  creditors  at  their  instance  and  up- 
on their  demand,  the  case  presented  Is  one 
in  which  a  court  of  equity  has  no  power  to 
interpose  or  Interfere."  But  the  case  at  bar 
is  quite  different.  It  appears  that  these 
mortgagees  bad  not  only  not  asked  to  be 
preferred,  and  that  these  mortgages  were 
not  given  at  their  instance  or  demand,  but 
that,  on  the  contrary,  they  had  no  knowl- 
edge of  them  until  they  were  delivered  after 
their  record.  Besides  this,  they  were  exe- 
cuted at  a  time  when  the  corporation, 
through  its  officers  having  entire  charge  of 
its  business,  and  in  fact  owning  all  its  stock, 
had  resolved  to  suspend  business,  and  had 
reached  the  conclusion  that  it  was  utterly 
impossible  for  it  to  carry  out  the  purposes 
for  which  it  was  chartered. 

It  is  a  well-established  principle  of  law 
that,  when  a  corporation  has  reached  this 
condition,  its  assets  should  be  really  held  by 
its  officers  in  trust  for  Its  creditors;  and  It 
is,  to  say  the  least  of  it,  questionable  wheth- 
er, under  such  circumstances,  it  can  make  a 
preference  for  any  creditor.  There  is  really 
a  conflict  of  authority  as  to  whether  or  not 
an  Insolvent  corporation  may  prefer  Its  cred- 
itors upon  the  same  principle  that  such  a  priv- 
ilege is  allowed  to  individuals.  In  the  ab- 
sence of  a  statutory  prohibition  on  the  sub- 
ject, some  courts  have  decided  that  a  corpo- 
ration has  the  same  power  of  disposing  of  ita 
property  as  an  individual  has.  In  5  Thomp. 
Corp.  S  6496,  it  is  declared:  "But  in  adopt- 
ing this  hasty  conclusion  they  have  over- 
looked the  fact  that  the  analogy  between  an 
Insolvent  individual  and  an  insolvent  corpo- 
ration wholly  falls,  in  this:  That,  although 
an  insolvent  individual  may  turn  over  his 
property  to  certain  of  his  creditors  whom  he 
desires  to  prefer,  and  may  by  so  doing  hli>- 
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der  and  delay  the  otheis,  yet  he  merely  hin- 
ders and  delays  them.  He  does  not  by  that 
act  destroy  himself.  He  still  lives,  and  he 
may,  and  often  does,  get  on  his  feet  again, 
and  acquire  property  and  discharge  his  pre- 
vious obligations.  But  when  a  corporation 
becomes  insolvent,  and  ceases  to  have  the 
means  of  carrying  out  the  objects  of  its  cre- 
ation, and  dispossesses  itself  of  all  its  prop- 
erty, it  destroys  itself,  and  becomes  ipso 
facto  dissolved,  and  in  fact  is  regarded  as  a 
dissolved  corporation  for  many  purposes, 
having  reference  to  the  rights  of  creditors." 
The  author,  in  section  6501,  further  says: 
"After  the  corporation  has  actually  become 
dissolved  and  has  gone  into  liquidation,  then 
there  is  no  room  for  controversy  upon  the 
question;  for  then  its  assets,  which  were 
previously  a  trust  fund  for  its  stockholders, 
become  a  trust  fund  for  its  creditors  and 
stockholders,  and  its  directors,  if  they  remain 
in  custody  of  those  assets,  hold  them  as 
trustees  for  its  creditors  first,  and  its  stock- 
holders next  The  principle  here  spoken  of 
is  not  necessarily  confined  to  that  formal 
dissolution  which  takes  place  under  the  Judg- 
ment or  decree  of  a  court  of  competent  Ju- 
risdiction, bui  it  equally  extends  to  that  de 
facto  dissolution  which  takes  place  when  the 
corporation  suspends  business  by  reason  of 
insolvency,  and  goes  into  liquidation.  The  gov- 
erning principle  is  that  the  directors  and  man- 
agers of  insolvent  corporations  are  trustees 
of  the  funds,  as  well  fOi.*  the  creditors  as  for 
the  corporation,  and  are  bound  to  apply  them 
pro  rata,  and  cannot  use  them  to  exonerate 
themselves  to  the  injury  of  other  creditors.'* 
When  a  corporation  is  insolvent,  in  the  sense 
that  It  has  not  sufficient  assets  to  discharge 
its  debts,  we  can  conceive  how  it  could  with 
propriety  borrow  money,  and  secure  the  same 
by  mortgage  upon  its  property,  for  the  pur- 
pose of  endeavoring  to  work  out  of  debt  and 
discharge  its  'obligations.  Under  such  con- 
ditione,  it  may  also  secure  an  antecedent  debt 
while  it  proposes  to  continue  actively  in  busi- 
ness; and,  if  it  does  so  purely  and  solely  for 
the  purpose  of  securing  a  creditor,  the  inci- 
dental bencilt  that  one  of  its  officers  may  de- 
rive from  such  security,  by  being'  indorser  on 
such  a  debt,  will  not  necessarily  render  that 
security  invalid.  This,  as  we  understand  it, 
is  as  far  as  this  court  has  gone  in  its  adju- 
dications on  this  subject,  even  prior  to  the 
act  of  18^.  But  we  know  of  no  decision  of 
this  court  validating  a  mortgage  given  after 
the  corporation  had  not  only  become  Insol- 
vent, but  had  resolved,  through  its  controlling 
officers,  that  It  would  liquidate  its  claims, 
surrender  its  charter,  and  attempt  to  follow 
its  business  no  further.  We  do  not  decide 
that  such  a  mortgage  would  necessarily  be 
void,  under  the  liberal  view  once  allowed  by 
our  statute  touching  the  right  of  a  debtor  to 
prefer  a  creditor,  which  has  been  applied  to 
corporations  as  well  as  individuals.  It  is  not 
necessary  to  decide  that  question  in  this 
case,  though  we  must  confess  we  do  not  see 
how  the  force  of  the  argument  can  be  avoid- 


ed, that  when  directors  of  a  corporation  have 
put  themselves  in  a  condition  in  which  they 
necessarily  occupy  the  position  of  trustee  for 
creditors,  as  seems  to  have  been  done  in  the 
present  instance,  before,  or  at  least  when, 
these  mortgages  were  given,  they  would  not 
be  violating  this  trust  by  any  special  prefer- 
ence for  a  particular  creditor  to  the  injury 
of  its  creditors  generally.  In  this  connec- 
tion, see  Jiump,  Fraud.  Conv.  (4th  Ed.)  p. 
192,  where  it  is  declared,  "It  seems  that  there 
are  circumstances  in  which  an  insolvent  cor- 
poration cannot  prefer  any  creditor."  The 
author  then  quotes  the  following  from  Wool- 
en-Mills Co.  V.  Kampe,  88  Mo.  App.  229: 
"When  a  corporation  is  hopelessly  insolvent, 
and  there  is  no  reasonable  or  well-founded 
hope  for  a  continuance  of  its  business,  and 
these  facts  are  known  to  its  officers  and  di- 
rectors, then  all  the  assets  of  the  corporation 
become  a  trust  fund  in  the  hands  of  the 
directors,  to  be  administered  by  them  as 
trustees  or  agents  for  the  equal  benefit  of  all 
the  creditors  of  the  concern;  and  any  at- 
tempted preferences,  either  in  favor  of  the 
directors  themselves  or  of  a  stranger,  will 
not  be  upheld."  He  further  adds:  "In  eq- 
uity the  assets  of  a  corporation  hopelessly  in- 
solvent become  a  trust  fund  for  the  benefit 
of  its  creditors,  to  be  managed  by  the  direct- 
ors; and  after  such  confessed  insolvency  the 
directors  cannot,  in  equity,  secure  any  ad- 
vantage to  themselves  or  to  a  creditor." 
Manufacturing  Co.  v.  Hutchinson,  11  a  0. 
A.  320,  68  Fed.  496;  Wisconsin  Marine  & 
Fire  Ins.  Co.*s  Bank  v.  Lehigh  &  F.  Coal 
Co.  (C.  C.)  64  Fed.  497;  Phipps  v.  Harding. 
17  C.  O.  A.  203,  70  Fed.  479.  We  need  not. 
however,  go  to  that  extent  in  this  case.  It 
appears  from  the  record  that  these  mortgages 
were  executed  under  resolution  of  the  stock- 
holders made  at  the  time  of  a  practical  dis- 
solution of  the  corporation;  for  in  them  is  a 
recital  to  this  effect:  "Now,  for  the  better 
securing  the  payment  of  the  aforesaid  prom- 
issory notes  to  the  said  Elxchange  Bank  of 
Macon,  and  for  the  purpose  of  saving  harm- 
less the  said  accommodation  indorsers  or 
guarantors,  who  were  the  shareholders  of 
this  corporation,  the  said  Macon  Hardware 
Company  hereby  grants,"  etc.  Then  follows 
the  mortgage  upon  the  property  to  secure  the 
debt.  It  also  appears  from  the  record  that 
these  directors  gave  to  themselves  a  mort- 
gage as  indorsers,  which  covered  an  alleged 
Indebtedness  of  $13,000,  and  that  this  mort- 
gage was  made  to  them  as  indorsers  on  the 
notes  of  the  Macon  Hardware  Company, 
which  notes  were  then  outstanding,  and  the 
holders  of  which  were  then  unknown.  Un- 
questionably, that  was  a  direct  effort  to  se- 
cure themselves  and  nobody  else.  In  reply 
to  the  recital  in  these  mortgages,  the  direct- 
ors were  permitted  by  the  court  below  to 
testify  that  their  real  intention  was  not  to 
secure  or  indemnify  themselves  against  loss, 
but  solely  to  prefer  creditors  who  had  be- 
friended them.  There  is  no  pretense  that 
the  recital  In  the  mortgage  to  the  effect  that 
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U  was  made  for  the  purpose  of  saving  harm- 
less the  Indorsers  or  guarastors  was  there 
by  mistake.  It  is  a  solemn  declaration  in  a 
sealed  instrument  as  to  one  exact  purpose  of 
its  execution;  and  we  think,  under  every 
principle  of  law  bearing  apon  this  subject, 
that  the  makers  of  such  an  instrument,  in 
the  absence  of  any  fraud,  imposition,  or  mis- 
take, would  be  estopped  from  contradicting 
the  terms  of  sodi  a  redtal,  and  its  absolute 
truth.  In  Terrell  y.  Huff,  108  Ga.  655,  84  S. 
B.  845,  it  was  held  that,  where  a  deed  was 
unambiguous,  parol  evidence  of  declarations 
by  the  grantor,  explanatory  of  its  intent  and 
meaning,  waa  inadmissible.  In  Hill  y. 
Manufacturing  Ck>.,  79  Ga.  106,  d  S.  B.  447 
(Opinion,  point  8),  it  w«8  held:  '*A  party  to 
a  contract  cannot,  by  proving  what  he  said 
or  wrote  to  a  third  person  after  the  contract 
was  entered  into,  show  either  what  it  means, 
or  what  he  understood  it  to  mean.  Such 
evidence  is  not  admissible." 

It  follows  that  these  creditors,  when  they 
accepted  the  mortgages  which  had  been  ex- 
ecuted without  any  request,  and  without 
authority  until  they  were  actually  tendered, 
necessarily  acquiesced  in  and  ratified  all 
that  had  been  done  in  their  behalf  by  the 
party  who  procured  the  execution  of  the  in- 
strument, and  occupied  the  position  of  giv- 
ing to  the  terms  and  stipulations  embraced 
therein  an  assent  relating  back  to  the  time 
of  their  execution.  We  think  it  very  clear, 
therefore,  that  when  the  validity  of  these 
mortgages,  to  secure  debts  upon  which  the 
directors  were  indorsers,  was  questioned  by 
other  creditors  of  the  corporation,  they  should 
have  been  classed  as  instruments  rendered 
void  by  the  legal  principle  which  prevents 
directors  of  an  insolvent  corporation  from 
giving  themselves  a  preference  over  outside 
creditors. 

3.  To  this  general  rule  the  record  discloses 
no  exception  in  favor  of  the  mortgagees. 
Such  an  exception  might  Crfse  if  the  mort- 
gagees, at  the  time  of  giving  the  credit,  or 
the  directors,  at  the  time  of  becoming  liable 
on  the  paper,  had  made  with  the  corporation 
a  valid  and  binding  contract  for  additional 
security  by  mortgage,  to  be  given  on  demand. 
No  audi  contract  was  made  in  the  present 
case.  There  was,  as  to  the  mortgage  given 
one  of  the  creditors,  some  evidence  tending 
to  show  that  one  or  more  of  the  directors 
told  a  party  representing  this  creditor,  in 
effect,  that  they  would  see  him  protected, 
or  would  protect  him.  Such  testimony  was 
loose  and  Indefinite  in  its  terms.  There  was 
nothing  to  indicate  that  the  protection  meant 
that  a  mortgage  upon  the  assets  of  the  cor- 
poration would  be  given  in  the  event  of  its 
insolvency.  It  was  Just  as  susceptible  of  the 
meaning,  as  the  directors  had  indorsed  the 
debt,  that  the  creditor  would  be  protected 
through  their  individual  obligation  as  guar- 
antors. 

4.  In  one  of  the  grounds  of  the  motion 
for  a  new  trial,  complaint  is  made  that  the 
court  erred  In  refusing  to  give  In  charae  to 


the  Jury  the  following  written  request:  *lt 
is  stated  in  some  of  the  mortgage^  that  the 
purpose  of  giving  the  mortgages  was  to  se- 
cure the  promissory  notes  which  the  directors 
had  indorsed,  and  to  save  harmless  the  di- 
rectors who  were  Indorsers  on  the  notes  of 
the  Macon  Hardware  Company.  This  state- 
ment in  the  mortgages  estops  both  the  Macon 
Hardware  Company  and  the  holders  of  the 
mortgages  from  denying  that  such  was  its 
purpose  in  making  the  mortgages."  And 
further  in  refusing  to  give  in  charge  the  fol- 
lowing written  request:  "Evidence  has  been 
submitted  to  you  as  to  the  intent  of  the 
maker  in  executing  the  mortgages,  but  I 
charge  you  tliat  such  evidence  will  not  re- 
lease the  maker  of  such  mortgages  or  the 
creditors  from  the  force  of  such  estoppeL 
If  the  directors  had  the  purpose  of  saving 
themselves  harmless  as  to  their  indorse- 
ments, then,  although  the  directors  may  have 
also  had  In  view  the  securing  of  debts  due 
to  persons  with  whom  they  dealt  and  were 
under  obligations,  this  would  not  render  the 
mortgages  valid;  and,  if  you  so  believe,  you 
should  find  against  the  validity  of  mortgages 
given  to  secure  debts  which  were  indorsed 
by  the  directors  of  the  Macon  Hardware 
Company."  We  think  these  requests  to 
charge  are  entirely  in  accord  with  the  law 
applicable  to  this  main  issue  in  the  case. 
In  fact,  the  record  discloses  that  the  case  was 
tried  upon  lines  entirely  at  variance  with 
what  is  above  laid  down;  and  it  follows, 
therefore,  that  there  should  be  another  hear- 
ing, which  should  be  had  in  the  light  of  the 
principles  now  announced,  and  the  result 
of  which  should  be  in  accord  therewith. 
Judgment  reversed.  AU  the  Justices  con- 
curring. 

(Ill  Qa.  714) 

QARBUTT  LUMBER  CO.  v.  GEORGIA  ft  A. 
RT. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

BMINBNT   DOMAIN— PUPLIC  USB-GOMPENSA- 
TION— PROCEDURE. 

1.  A  partnership,  which  is  the  owner  of  a 
sawmill,  and  which,  in  connection  with  the 
business  carried  on,  has  constracted  a  railroad, 
to  be  used  solely  for  the  purpose  of  facilitating 
the  operations  of  the  sawmill  business,  is  not 
engaged  in  any  business  in  which  the  public 
is  interested.  A  railroad  owned  by  such  a 
partnership,  and  operated  in  such  a  way,  is  in 
no  sense  property  used  for  public  purposes. 

2.  Section  4657  et  seq.  of  the  CItII  Oode  pro- 
vides a  method  to  be  followed  when  private- 
property  is  taken  or  damaged  for  public  pur- 
poses, and  the  procedure  therein  prescribed 
cannot  be  adopted  when  the  property  is  sought 
to  be  taken  for  a  purely  private  purpose. 

3.  Even  if  the  act  of  November  22,  19S» 
(Acts  1899,  p.  81),  which  authorizes  a  person 
or  company  owning  or  operating  a  private  raU- 
road  in  this  state  to  cross  any  other  railroad, 
be  construed  to  authorize  the  taking  of  private 
property  for  that  purpose,  and,  when  so  con- 
strued, is  a  valid  and  constitutional  law,  there 
is  no  law  of  force  in  this  state  which  provides 
a  method  for  fixing  the  compensation  to  be  paid 
the  owner  of  the  railroad  sought  to  be  crossed, 
when  the  right  to  cross  is  refused. 

4.  The  proceedings  to  condemn  in  the  present 
case  do  not  purport  to  be  instituted  nnaer  the 
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DTOTiBioiis  Of  aection  668  et  mo.  of  fhe  Political 
Code,  bat,  upon  tbeir  face,  lEow  an  effort  to 
condemn  in  a  manner  not  anthoriied  by  those 
sections. 
(Sjliabos  by  tbe  ConrL) 

Error  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

Proceedings  by  the  Georgia  Sc  Alabama 
Railway  against  tbe  Qarbutt  Lumber  Com- 
pany. Judgment  for  plaintifl.  Defendant 
brings  error.    Affirmed. 

Hal  LawBon  and  Eldridge  Ontta,  for  plain- 
tiff in  error.  Mackall  ft  Anderson,  for  defend- 
ant in  error. 

COBB,  J.  The  Georgia  ft  Alabama  Rail- 
way, a  corporation,  brought  its  petition 
against  the  Garbutt  Lumber  Company,  a 
partnership,  in  which  it  alleged  that  the  de- 
fendant was  seeking  to  condemn  a  right  of 
way  for  a  tramroad  across  the  track  of  the 
plaintiff  at  a  designated  point  It  was  al- 
leged that  the  defendant  was  seeking  to  con- 
demn, not  for  any  public,  but  for  a  purely  pri- 
rate,  purpose,  and  that  there  was  no  law  of 
Georgia  by  which  the  defendant  could  exer- 
cise the  right  to  take  or  damage  the  property 
of  the  plaintiff  for  that  purpose.  Attached 
to  the  petition,  as  an  exhibit,  was  a  notice  to 
the  plaintiff,  signed  by  the  defendant,  that, 
in  pursuance  of  the  provisions  of  law  contain- 
ed in  section  4657  et  seq.  of  the  Civil  Code,  it 
desired  to  condemn  a  right  of  way  for  its 
tramroad  across  the  track  of  the  plaintiff  at 
a  described  point— such  right  of  way  to  be 
10  feet  each  way  from  the  center  of  the  tram- 
road  of  the  defendant— and  requesting  the 
plaintiff  to  appoint  an  assessor  to  act  with  one 
selected  by  the  defendant  and  named  in  the 
notice.  The  prayer  of  the  petition  was  that 
the  defendant  be  enjoined  from  undertaking 
to  condemn  any  right  of  way  at  all  across  the 
tracks  of  the  plaintiff.  To  this  petition  the 
defendant  filed  an  answer  in  which  It  set  up 
that  it  owned  and  operated  a  private  railroad, 
and  was  engaged  in  the  business  of  cutting 
and  sawing  for  market  pine  lumber,  and  that 
it  owned  timber  on  both  sides  of  the  railway 
of  the  plaintiff,  and  that  in  order  to  carry  Its 
timber  to  Its  sawmill  It  was  necessary  to 
cross  the  plaintiff*s  track.  The  defendant 
farther  alleged  that  U  desired  to  connect  its 
sawmill,  by  means  of  a  tramroad,  with  the 
Ocmulgee  river,  for  the  purpose  of  transport- 
ing lumber  and  timber  by  means  of  the  same, 
which  is  a  water  way  much  used  for  the  pur- 
pose of  transporting  lumber,  naval  stores,  and 
timber  to  market  and  sawmills.  In  order  to 
reach  the  Ocmulgee  river.  It  is  necessary  for 
the  tramroad  to  cross  the  plaintiff's  right  of 
way;  the  sawmill  of  the  defendant  being  on 
one  side  of  the  railway,  and  the  river  on  the 
other.  On  the  hearing  the  Judge  granted  the 
injunction  prayed  for,  and  this  ruling  la  as- 
signed as  error. 

L  One  who  owns  a  sawmill,  and  is  engag- 
ed in  preparing  lumber  for  market  la  engaged 
in  a  business  in  which  the  public  is  in  no  way 
interested,  and  a  business  which  from  its  very 


nature  la  a  purely  private  enterprise,  and 
necessarily  entered  into  for  the  purpose  of 
private  pecuniary  gain.  Loughbridge  v.  Har- 
ris, 42  Ga.  500. 

The  fact  that  a  railway  is  necessary  in 
order  to  make  the  enterprise  successful  does 
not  change  the  business  from  one  of  a  private 
nature  to  one  in  which  the  public  is  interest- 
ed. The  defendant  admits  in  Its  answer  that 
its  railroad  is  a  private  one.  It  is  not  pre- 
tended that  it  was  constracted  for  the  use  of 
the  public  nor  that  it  is  used  or  to  be  used 
in  hauling  for  the  public.  It  came  into  ex- 
istence simply  as  an  Incident  to  the  private 
business  of  the  owner,  and  has  been,  and  is 
to  be,  operated  as  such.  The  answer  of  the 
defendant,  when  construed  in  its  most  favor- 
able light  for  it  cannot  be  held  to  establish 
that  its  sawmill  was  erected,  or  its  railroad 
constructed  or  maintained  and  operated,  for 
any  other  purpose  than  that  of  private  gain. 
Not  one  thing  appears  in  the  record  which 
would  authorize  an  inference  that  the  defend- 
ant's sawmill  or  railroad  business  should  be 
classified  as  one  in  which  the  public  is  inter- 
estedL 

2.  The  method  of  condemnation  of  prop- 
erty, and  assessment  of  damages,  to  be  fol- 
lowed in  all  cases  where  corporations  or  per- 
sons are  authorized  to  take  or  damage  private 
property  for  public  purposes,  except  where 
such  property  is  taken  for  the  purpose  of  lay- 
ing out  public  roads  or  private  ways.  Is  pre- 
scribed In  section  4957  et  seq.  of  the  Civil 
Code.  The .  provisions  of  law  Just  referred 
to  do  not  contain  any  grant  of  power  to  any 
corporation  or  person  to  exercise  the  right  of 
eminent  domain,  but  simply  provide  how 
property  may  be  condemned  and  the  damages 
assessed,  when  the  right  to  do  so  is  derived 
from  any  lawful  statute.  The  method  thus 
provided  is  limited  in  terms  to  cases  where 
authority  is  given  to  take  or  damage  private 
property  for  public  purposes.  As  the  defend- 
ant In  the  present  case  is  not  a  person  or 
corporation  authorized  to  take  or  damage 
private  property  for  public  purposes,  the 
method  provided  in  these  sections  is  not  at  all 
applicable,  and  cannot  be  used  in  any  way 
whatever,  aa  the  business  in  which  the  de- 
fendant is  engaged  is  not  devoted  to  a  public 
purpose.  This  was  a  sufficient  reason  to  en- 
join the  condemnation  proceedings  sought  to 
be  instituted  by  the  defendant 

3.  Section  2219  of  the  CivU  Code,  as 
amended  by  the  act  of  November  22,  1899, 
reads  as  followa:  "Any  railroad  company 
heretofore  or  hereafter  chartered  by  the 
legislature  of  this  state,  and  also,  any  per- 
son or  persons  or  company  owning  or  oper- 
ating a  public  or  private  railroad  in  this 
state,  when  necessary  to  reach  minerals, 
timber,  or  other  materials,  shall  have  the 
right  to  cross  any  other  railroada  hereto- 
fore or  hereafter  built  or  to  be  built  in  this 
state,  upon  the  following  terms:  They  shall 
be  allowed  to  cross  at  grade  points,  or  at 
any  other  point  where  tbe  same  shall  not  ob- 
struct the  other  road,  and  may  be  allowed 
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to  ci'068  by  a  tunnel  or  bridge,  if  necessary, 
said  tunnel  or  bridge  being  absolutely  se- 
cure." Acts  1899,  p.  81.  The  defendant 
claims  tbat  it  bas  authority  to  exercise  the 
right  of  eminent  domain  under  the  provi- 
sions of  the  act  Just  quoted,  which  declares 
that  a  private  railroad  in  this  state,  when 
necessary  to  reach  minerals,  timber,  or  oth- 
er materials,  shall  have  the  right  to  cross 
other  railroads.  Even  if  the  general  assem- 
bly has  power  to  grant  to  a  private  railroad 
the  right  to  take  or  damage  the  private 
property  of  another  for  such  purpose,  and 
even  if  the  section  of  the  Code  as  amended, 
properly  construed,  should  be  held  to  confer 
such  power,  in  order  to  make  the  grant  ef- 
fective there  must  be  some  method  provided 
by  law  for  assessing  the  damages  to  be  paid 
to  the  owner  of  property  thus  taken;  for 
the  general  assembly  certainly  has  no  power 
to  authorize  the  taking  of  private  property, 
for  either  a  private  or  a  public  purpose, 
without  adequate  compensation  being  first 
paid  therefor.  This  method  may  be  found 
either  in  the  act  of  conferring  the  authority 
to  exercise  the  right  of  eminent  domain, 
or  in  general  laws  which  by  their  terms  will 
be  applicable  to  such  cases.  Neither  the 
act  of  1899,  nor  the  section  of  the  Code  of 
which  it  was  amendatory,  provides  any 
method  whatever  for  assessing  damages  to 
the  owner.  The  only  general  law  on  the 
subject  of  fixing  the  compensation  of  the 
owner  of  property  which  is  lawfully  taken 
Is  found  in  section  4657  et  seq.,  above  re- 
ferred to,  and  sections  557  et  seq.  and  661 
et  seq.  of  the  Political  Code,  which  provide 
the  method  of  fixing  the  compensation  of 
the  owner  of  property  taken  for  a  public 
road  or  a  private  way.  As  has  been  shown, 
the  method  prescribed  in  Civ.  Code,  §  4657 
et  seq.,  is  not  available  to  the  defendant 
Of  course,  the  provisions  of  law  with  refer- 
ence to  the  establishment  of  public  roads 
have  no  application;  and  while  the  constitu- 
tion provides  that,  in  cases  of  necessity, 
private  ways  may  be  granted,  upon  Just 
compensation  being  first  paid  by  the  appli- 
cant (Civ.  Code,  §  5729),  the  defendant  does 
not  claim  the  right  to  condemn  for  a  pri- 
vate way,  and  the  general  assembly  has  ex- 
pressly limited  the  purposes  for  which  pri- 
vate ways  may  be  granted  to  such  ways  as 
may  be  necessary  for  individuals  to  go  from 
and  return  to  their  farms  or  places  of  resi- 
dence. Pol.  Code,  S  661;  Board  of  Com'rs 
V.  Harris,  71  Ga.  250.  Treating  the  act  of 
1899  as  legislative  authority  to  the  defend- 
ant to  condemn  for  the  purpose  desired,  and 
conceding,  for  the  purposes  of  the  present 
case,  that  the  general  assembly  can  consti- 
tutionally grant  such  authority,  the  act  Is 
inoperative  until  the  general  assembly  shall 
provide  the  method  to  be  followed  when 
the  owner  of  the  property  sought  to  be  con- 
demned refuses  to  permit  his  property  to  be 
taken. 

4.  The  defendant  contended  that  it  had  a 
right  to  condemn  a  right  of  way  across  the 


tracks  of  the  plaintiff  under  the  proTlaions 

of  section  658  et  seq.  of  the  Political  Code. 
The  sections  Just  cited  provide  that  any  per- 
son or  corporation  desiring  to  build  a  tram- 
road  to  connect  with  a  water  way,  for  the 
purpose  of  transporting  lumber,  naval 
stores,  and  timber  by  means  of  the  same, 
may  make  application  in  writing  to  the 
county  authorities  of  the  county  in  which 
the  tramroad  is  to  be  located,  and  after 
such  application  is  filed  the  proceedings 
thereafter  shall  be  the  same  as  provided  in 
the  Code  for  condemning  property,  except 
that  the  strip  of  land  to  be  used  for  such 
purpose  shall  not  exceed  15  feet  in  width. 
There  is  nothing  in  the  notice  served  upon 
the  plaintiff  in  the  present  case  to  indicate 
that  the  defendant  intended  to  proceed  un- 
der the  law  Just  referred  to.  On  the  con- 
trary, it  is  apparent  from  the  notice  that 
the  defendant  had  no  such  intention,  for  the 
simple  reason  that  the  law  Just  referred  to 
limited  the  strip  of  land  authorized  to  be 
taken  to  15  feet,  and  the  notice  in  the  pres- 
ent case  distinctly  provided  for  condemna- 
tion of  a  strip  20  feet  Judgment  affirmed. 
All  the  Justices  concurring. 


(HI  Oa.  865) 

MUTUAL  LIFE  INS.  00.  OP  KENTUCKY 

V.  CLANCY. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

INSURANCE— DEFAULT  IN  PREMIUMS. 

1.  Where  a  policy  of  life  insurance  expressly 
stipulated  that  the  premium  should  be  paid 
annually,  on  or  before  a  specified  day,  at  the 
home  office  of  the  company,  or  to  an  agent  pro- 
ducing a  receipt  of  the  company,  signed  by  its 
president  or  secretary,  and  that  if  not  so  paid 
the  policy  should  then  become  void,  and  tliat 
none  of  the  terms  of  the  policy  could  he 
changed  or  waived,  except  by  written  agree- 
ment signed  by  the  president  or  secretary  of 
the  company,  a  failure  to  pay  the  premium  as 
stipulated  released  the  company  from  all  lia- 
bility upon  the  policy.  See  Reese  v.  Associa- 
tion (decided  at  the  present  term)  36  S.  El  637. 

2.  Where  the  local  agent  of  the  company  rep- 
resented to  the  holder  of  such  policy  that  the 
company  would  change  it  so  that  the  premium 
would  be  payable  quarterly  instead  of  annually, 
and  the  assured  thereafter  made  a  written  re- 
quest of  the  company  that  it  make  such  change, 
the  mere  failure  of  the  company  to  reply  to  this 
request  was  no  excuse  for  not  paying  the  pre- 
mium in  accordance  with  the  terms  of  the 
policy. 

3.  The  evidence  submitted  upon  the  trial  de- 
manded a  finding  in  favor  of  the  company,  and 
the  court  erred  m  rendering  Judgment  for  the 
plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  3£acon;  W.  D. 
Nottingham,  Judge. 

Action  by  J.  B.  Clancy  against  the  Mutual 
Life  Insurance  (Company  of  Kentucky. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Dessan  &  Harris,  for  plabitiff  in  ern^. 
M.  G.  Bayne  and  T.  J.  (Cochran,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 


Ga.) 


JENKINS  V.  NATIONAL  MUT.  BUILDING  &  LOAN  ASS'N. 


945 


cut  Oa.  781) 

GBOBGL^  a  &  F.  BY.  CO.  r.  THOMPSON. 

(Supreme  Court  of  Georgia.  Aug.  8,  1900.) 
RAILROADS— INJURY  TO  LIVB  STOCK. 
The  railway  company  introduced  positire 
tmtimouy  which  fully  orercame  the  lejoA  pre- 
sumption upon  which  alone  the  plaintiff's  case 
rested.  Its  witnesses  were  entitled  to  be  be- 
lieTed,  for  they  were  not  directly  contradicted; 
and  the  circumstantial  evidence  by  which  it  was 
sought  to  discredit  them,  while  consistent  with 
the  theory  that  they  did  not  swear  truly,  was 
also  consistent  with  the  theory  that  they  did. 
In  such  case  the  positive  testimony  must  con- 
trol. 

(SyUabuB  by  the  Court) 

Brror  from  superior  court,  Bibb  county; 
W.  H.  Pelton,  Jr.,  Judge. 

Action  by  J.  B.  Thompson  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Geo.  S.  Jones  and  R.  C.  Jordan,  for  plain- 
tiff in  error.  B.  P.  Johnston,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  There  was  a  head-end 
collision  between  a  moving  locomotive  and  a 
stationary  bull,  the  latter  showing  fight,  and 
manifesting  total  Ignorance  of  the  doctrine 
of  impenetrability.  The  company's  servants 
In  charge  of  the  locomotive  were  better  vers- 
ed in  the  principles  of  natural  philosophy, 
and,  according  to  their  testimony,  did  their 
best  to  save  the  animal  from  the  conse- 
quences of  his  rashness;  but,  in  spite  of  their 
well-directed  efforts,  the  crash  came,  with 
its  inevitable  result  They  were  the  only 
eyewitnesses.  At  the  trial  the  plaintiff 
proved  certain  circumstances  which  were  con- 
sistent with  his  contention  that  the  defend- 
ant's witnesses  did  not  state  accurately  the 
details  of  the  catastrophe,  but  these  circum- 
stances were  also  perfectly  consistent  with 
the  company's  contention  that  its  witnesses 
gave  an  entirely  correct  version  of  what 
occurred.  Under  the  well-settled  rules  of 
evidence  applicable  to  ouch  a  case,  it  must 
be  held  that  the  defendant's  witnesses  were 
In  no  legal  or  fair  sense  discredited,  and 
that  the  verdict  in  the  plaintiflTs  favor  can- 
not lawfully  stand.  Judgment  reversed.  All 
the  Justices  concurring. 


(Ill  Ga.  78S) 

JENKINS  V.  NATIONAL  MUT.  BUILDING 

&  LOAN  ASS'N  OP  NEW  YORK. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

COM^PROMISB  AND  SBTTLBMBNT— ACCBPTANCB 
— BVIDBNCB. 

1.  When  a  debtor  pays  to  a  collecting  agent 
a  given  sum  of  money  upon  the  express  condi- 
tion that  the  same  is  to  be  accepted  by  the 
Srincipal  of  the  latter  in  full  settlement  of  all 
emands  against  the  debtor,  it  is  the  duty  of 
the  creditor,  within  a  reasonable  time  after  be- 
ing informed  of  the  condition  on  which  the  pay- 
ment was  made,  to  notify  the  debtor  whether 
or  not  his  offer  of  settlement  is  accepted,  and, 
if  not  to  return  to  him  the  money  received. 
What,  in  a  given  case,  would  be  a  reasonable 
86S.E.-^ 


tim^,  depends  upon  all  the  facts  and  drcnin- 
stances  thereof. 

2.  Hie  charges  complained  of  in  the  present 
case  were  not  in  harmony  with  the  rule  above 
announced,  and  did  not  submit  to  the  jury  the 
real  issue  upon  which  a  proper  determination 
of  the  case  depended. 

8.  The  court  also  erred  in  permitting  witness- 
es to  testify  to  the  correctness  of  accounts  tak- 
en from  books  which  they  did  not  keep,  and  up- 
on which  alone  their  testimony  respecting  the 
accounts  was  based. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  D.  E.  Jenkins  against  the  Na^ 
tional  Mutual  Building  &  Loan  Association 
of  New  York.  Judgment  for  defendant 
Plaintiff  brings  error.    Revei'sed. 

Anderson  &  Grace,  for  plaintiff  in  error. 
Marion  W.  Harris,  for  defendant  in  error. 

COBB,  J.  Jenkins  brought  his  petition 
against  the  National  Mutual  Building  &  Loan 
Association  of  New  York,  alleging  that  he 
bad  borrowed  a  sum  of  money  from  the  de- 
fendant, which  he  had  agreed  to  pay  back  in 
the  manner  prescribed  by  its  rules  and  by- 
laws, and,  to  secure  the  repayment  of  the 
loan,  had  executed  a  deed  to  certain  realty; 
that  after  he  had  made  sundry  payments  on 
the  debt  he  made  a  calculation  as  to  the 
amount  necessary  to  pay  the  balance  then 
due  according  to  his  understanding  of  the 
rules  of  the  association,  and  that  he  remitted 
to  it  the  amount  thus  ascertained  by  him, 
accompanied  with  the  statement  that  this 
amount  was  to  be  received  in  full  discharge 
of  his  liability  to  the  association;  that  the 
association  has  retained  the  amount  so  r» 
mitted;  and  that  a  reasonable  time  has 
elapsed  since  the  remittance  for  the  associa- 
tion to  determine  whether  it  would  accept  th« 
proposition  or  decline  the  same.  The  plain- 
tiff charges  that  the  failure  of  the  association 
to  return  the  money  amounts  to  an  election 
to  receive  the  same  in  full  satisfaction  of  his 
liability,  and  that  notwithstanding  this  the 
defendant  is  attempting  to  sell  the  property 
held  by  It  as  security.  The  prayer  of  the 
petition  is  that  the  defendant  be  enjoined 
from  selling  the  property,  and  that  the  deed 
and  evidence  of  indebtedness  held  by  It  be 
delivered  up  to  be  canceled.  The  defendant 
In  its  answer  admits  having  received  the 
money,  but  denies  having  accepted  it  In 
full  satisfaction  of  the  pUiintirs  liability  to 
it,  and,  by  way  of  cross  bill,  prays  for  a 
Judgment  against  the  plaintiff  for  the  amount 
claimed  by  it  to  be  due  on  the  debt  The 
trial  resulted  in  a  verdict  against  the  plain* 
tiff  in  favor  of  the  defendant  on  its  answer 
in  the  nature  of  a  cross  bilL 

At  the  trial  it  appeared  that  the  plain- 
tiff had  paid  the  amount  claimed  by  hfm  to 
be  the  balance  due  on  the  debt  to  a  collecting 
agent  of  the  defendant  at  Macon,  with  the 
distinct  understanding  that  the  amount 
should  be  received  in  full  settlement  of  the 
debt  due  by  the  plaintiff;  that  this  tLgeni 
remitted  the  amount,  less  his  commisoloii. 
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In  a  separate  check  payable  to  the  defendant, 
the  check  containing  the  following  words: 
"Final  settlement  of  D.  B.  Jenkins.*'  It  was 
forwarded  by  the  agent  to  the  association  in 
a  letter  In  which  the  agent  said  the  amount 
paid  by  Jenkins  completed  "his  payments, 
according  to  his  understanding  of  contract 
with  yonr  association.  He  asks  that  yon 
cancel  and  return  to  me  or  to  him  the  eyl- 
dence  of  indebtedness  of  your  company 
against  him."  This  letter  was  dated  Feb- 
ruary 2,  1897,  and  the  defendant  acknowl- 
edged receipt  of  the  same  on  February  8th, 
in  a  letter  to  Its  agent,  in  which  it  was  said 
the  amount  remitted  did  not  complete  the 
payments  of  Jenkins  due  the  association. 
Then  followed  a  correspondence  between  the 
association  and  its  agent,  and  the  associa- 
tion and  Jenkins  and  his  attorneys,  continu- 
ing UDtil  August  21,  1897.  The  money  was 
never  returned  to  Jenkins,  and  nothing  that 
would  amount  to  an  offer  to  return  the  same 
was  made  until  May  7,  1897.  An  examina- 
tion of  the  correspondence  shows  that  Jen- 
kins and  his  attorneys  steadfastly  adhered  to 
his  original  contention,  that  he  had  remitted 
the  amount  in  final  settlement  and  that  the 
failure  of  the  defendant  to  return  the  same 
within  a  reasonable  time  after  it  was  re- 
ceived amounted  to  an  acceptance  on  its 
part  of  the  proposition  thus  made  by  Jen- 
kins. The  letters  from  the  association  to 
Jenkins  and  his  attorneys  contain  strenuous 
efforts  to  obtain  from  Jenkins  an  acknowl- 
edgment that  there  was  a  misunderstanding 
about  the  matter,  that  his  calculation  was  in- 
correct and  that  he  did  not  understand  the 
way  to  calculate  the  balance  due  on  the  debt 
according  to  the  rules  of  the  association, 
and  also  a  claim  by  them  that  they  took  the 
amount  of  the  remittance,  and  credited  it 
upon  the  debt  as  they  understood  It  to  be. 
It  is  not  at  all  clear  that  the  letter  of  May 
7th  would  amount  to  an  offer  to  refund  the 
money,  but  this  Is  the  first  communication 
from  the  association  that  at  all  resembles 
an  offer  to  refund.  In  Hamilton  r.  Stewart 
105  Oa.  aoo.  31  S.  E.  184,  it  was  held  that 
where  a  debtor  remitted  to  a  creditor  less 
than  the  amount  of  the  debt  as  claimed  by 
the  creditor,  upon  the  distinct  understanding 
that  the  same  was  to  be  received  in  full 
discharge  of  the  debt.  If  the  creditor  did  not 
within  a  reasonable  time  after  the  money 
was  received,  repudiate  the  offer  and  return 
the  money  remitted  to  him,  all  liability  on 
the  debt  would  be  discharged.  When  the 
case  was  before  the  court  a  second  time 
(108  6a.  472»  84  S.  E.  128)  the  necessity  for 
the  return  of  the  money  within  a  reasonable 
time  was  emphasized,  and  it  was  Intimated 
that  a  bare  refusal  to  accede  to  the  proposi- 
tion to  accept  the  amount  In  full  discharge 
would  be  unavailing  to  the  creditor  In  the 
absence  of  a  return  of  the  money.  In  the 
present  case^  even  If  an  offer  to  refund, 
without  an  actual  tender  of  the  money,  would 
be  available  as  a  defense  tx>  the  action,  it 
was  a  question  for  the  Jory  whether.  In 


the  first  place,  there  had  been  any  proper 
offer  to  refund,  and.  If  so,  whether  It  was 
made  within  a  reasonable  time  after  the  re- 
mittance was  received.  The  charges  com- 
plained of  In  the  present  case  were  not  ex- 
actly adjusted  to  the  facts  of  the  case,  and 
did  not  with  sufilcient  fullness  submit  to 
the  Jury  the  real '  issues  in  the  case,  nor 
were  some  of  them  In  harmony  with  the  rules 
above  laid  down. 

During  the  progress  of  the  trial  a  witness 
was  allowed  to  testify  that  he  made  up  a 
statement  of  the  account  due  by  the  plain- 
tiff to  the  association,  and  that  the  same  vra.s 
correct  It  appeared  upon  cross-examination 
that  his  Imowledge  of  the  transaction  was 
derived  solely  from  the  books  of  the  associa- 
tion. This  testimony  of  the  vdtness  should 
have  been  excluded.  Association  v.  Butler 
(Ga.)  35  S.  E.  679.  Judgment  reversed.  All 
the  Justices  concurring. 


(Ul  Oft.  866) 
CENTRAL  OF  GEORGIA  RT.  CO.  t. 

ROGERS. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

CARRIERS-LIVE  STOCK  SHIPMENT. 

Tlie  evidence  showed  that  the  damage  to 

the  live  stock  of  the  plaiutiff  resulted  from  his 

negligent  failure  to  comply  with  that  part  of 

the  special  contract  of  affreightment  in  which 

he  uudevtook  to  accompany  and  to  water,  feed, 

and  attend  such  stock.    The  verdict  against  the 

defendant  company  was.  therefore,  error,  and 

should  have  been  set  aside  on  motion  for  a  new 

trial     Railroad   Co.   v.   Bryant   73  Ga.    722: 

Boaz  r.   Railroad  Co.,   13  S.   B.   711,  87  Ga 

463;   Railroad  Co.  V.  Reid,  17  S.  E.  d34,  91  Ga. 

377. 

(Syllabns  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D, 
Nottingham,  Judge. 

Action  by  W.  B.  Rogers  against  the  Central 
of  Georgia  Railroad  Company.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Re- 
versed. 

Hall  &  Wimberly  and  R.  a  Jordan,  for 
plaintiff  in  error.  Wm.  F.  Blue  and  Guerry 
&.  Hall,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


(Ul  Oa.  864) 
ATERS  V.  HARRELIi. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

FRAUDULENT  CONVBTANCE-SOLVBNCTr  OF 
ORANTOR— SURETYSHIP. 

1.  As  a  general  rule.  In  testing  the  solvency 
of  one  who  has  made  a  voluntary  conveyance  of 
property,  his  indorsements  or  suretyship  on 
the  obligations  of  others,  not  matured  at  the 
time  of  the  conveyance,  riiould  not  be  counted 
as  his  debts,  where  it  does  not  appear  that  his 
contingent  liability  was  at  that  time  Hlcely  to 
become  absolute,  or  that  it  afterwards  In  fact 
became  so.  King  v.  Thompson,  9  Pet.  203, 
220,  9  L.  Ed.  102;  McLaughlin  v.  Bank,  7 
How.  229,  12  L.  Ed.  675;  Bump^  Fraud.  Conv. 
(4th  EM.)  9  255.  Where,  therefore,  one  made 
such  a  conveyance  to  his  wife,  and  was  at  tha 
time  surety   for   another,   and   the   obligation 
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was  thereafter  paid  by  the  principal,  such  a 
debt  Bhould  not  oe  counted  against  the  snrety, 
in  an  attack  on  the  wife's  deed  on  the  ground 
that  the  husband  was  insolvent  when  he  made 
it.  (a)  This  case  is  distinguishable  from  that 
of  Primrose  t.  Browning,  56  Ga.  369;  Id.,  59 
Ga.  69.  In  that  case  the  indorsement  was  on  a 
SO-day  note.  The  voluntary  deed  was  made  to 
the  wife  5  days  before  the  maturity  of  the 
note.  The  maker  became  a  bankrupt,  judgment 
was  obtained  against  the  indorser,  and  the  ex- 
ecution was  levied  on  land  purchased  by  the 
wife  with  the  proceeds  of  the  land  voluntarily 
conveyed  to  her.  In  that  case  the  contingent 
liability  of  the  surety  became  absolute,  while 
in  the  present  case  the  payment  by  the  principal 
discharged  the  surety  from  all  liability  on  the 
note. 

2.  Where  one  made  a  voluntary  deed  and 
some  time  thereafter  died,  the  value  of  his 
other  property  at  the  time  the  deed  was  made 
is  the  true  test  of  his  solvency  at  that  time, 
and  not  the  value  of  his  property  at  the  time 
of  his  death,  as  estimated  by  appraisers  appoint- 
ed to  set  aside  a  year's  support  for  his  widow 
and  minor  children.  King  v.  Thompson,  supra; 
Whitesel  v.  Hiney,  62  Ind.  168;  Goodman  v. 
Wineland,  61  Md.  449;  McCk)le  v.  Loehr,  79 
Ind.  432:  Posten  v.  Posten,  4  Whart.  27.  44; 
Bump,  Fraud.  Oonv.  (4th  Ed.)  §  255;  Wait, 
Fraud.  Oonv.  (8d  Ed.)  p.  482,  S  278. 

(Syllabus  by  the  Ck>urt.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  between  L.  G.  Ayers  and  J.  D.  Har- 
relL  From  the  Judgment,  Ayers  brings  error. 
Reversed. 

Washington  Dessan,  Roland  Ellis,  and  Dea- 
san,  Harris  &  Birch,  for  plaintiff  in  error. 
W.  B.  Martin,  Jr.,  and  F.  Chambers,  for  de- 
fendant in  error. 

PSB  CURIAM.    Judgment  reversed. 


OU  Qa.  8S4) 

FUTRBLL  T.  MUTUAL  BENEFIT  FIRE 

ASS'N. 
(Supreme  Cbnrt  of  Georgia.    Aug.  8,  1900.) 
ACTION  ON  IN8URANCB  POLICY— APPEAL. 
The  evidence  was  amply  sufficient  to  show 
that  the  parties  by  mutual  consent  had  agreed 
before  the  loss  occurred   to   rescind   the   con- 
tract of  insurance  upon  which  the  plaintiff's  ac- 
tion was  predicated.    It  follows  that  the  verdict 
against  him  was  right,  and  it  is  immaterial 
whether  the  charges  complained  of  were  erro- 
neous or  not 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Effingham  coun- 
ty; Paul  EL  Seabrook,  Judge. 

Action  by  A.  J.  Futrell  against  the  Mutual 
Benefit  Fire  Association.  Judgment  for  de- 
fendant   Plaintiff  brings  error.    Affirmed. 

H.  B.  Strange,  for  plaintiff  in  error.  Gig- 
Dilllat  &  Stnbbs,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ill  Oft.  878) 

ODUM  T.  CREIGHTON  MIN.  &  MILL.  CO. 

(Supreme  Cfourt  of  Georgia.    Aug.  8,  1900.) 

APPBAL-RBVIBW— INSTRUCTIONS. 

The    requests    for   particular    instructions 

were,  so  far  as  legal  and  pertinent  covered  in 


the  aeneral  charge.  The  portions  thereof  to 
which  exception  is  talcen  were  substantially 
correct  and  the  evidence  warranted  the  ver- 
dict. 

(Syllabus  by  the  Omrt) 

Error  from  superior  court  Cherokee  coun- 
ty; George  F.  Gober,  Judge. 

Action  between  J.  M.  Odum  and  the  Oeigh- 
ton  Mining  &  Milling  Company.  From  the 
Judgment  Odum  brings  error.    Affirmed. 

J.  P.  Brooke  and  Mozley  &  Griffin,  for 
plaintiff  in  error.  Teasley  &  Hutcherson  and 
A.  S.  Clay,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


BUCHANAN  v. 


Oil  Ga.  S73) 
PARKS. 


(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

EASEMENT—PRIVATB  WAY—OBSTRUCTION— 
PRESCRIPTION— NXJISANCB. 

1.  In  order  to  sustain  an  application  for  the 
removal  of  obstructions  from  an  alleged  private 
way,  the  right  to  which  the  applicant  bases  ui>- 
on  prescription,  he  must  show,  not  only  that  he 
has  been  in  the  uninterrupted  use  thereof  for 
seven  years  or  more,  but  also  that  it  does  not 
exceed  fifteen  feet  in  width,  that  It  has  been 
kept  open  and  in  repair,  and  that  'Mt  is  the 
same  fifteen  feet  originally  appropriated." 
Collier  v.  Farr,  7  S.  E.  860,  81  Ga.  749,  and 
cases  cited;  Follendore  v.  Thomas,  20  S.  E. 
329.  93  Ga.  300;  Peters  v.  Little,  22  S.  E.  44, 
95  Ga.  151. 

2.  In  the  present  case  the  plaintiff  failed  to 
show  compliance  with  these  requirements,  and 
therefore  had  no  right  to  the  way,  or  conse- 
quent right  to  abate,  as  a  nuisance,  an  ob- 
struction therein. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Catoosa  county; 
A.  W.  Flte,  Judge. 

Action  by  J.  M.  Parks  against  F.  A.  Buch- 
anan. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Wm.  E.  Mann,  for  plaintiff  in  error. 
PER  CURIAM.    Judgment  reversed. 


CONYERS  V.  FORD. 


(Ill  Ga.  754) 


(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

JUDGE— DISQUALIFICATION— PRINCIPAL    AND 
AGENT— KVIDBNCB-CERTIORARI. 

1.  An  attoiiiey  at  law  employed  to  file  an 
equitable  petition  for  the  appointment  of  a  re- 
ceiver, and  who,  since  the  appointment  was 
made,  retired  from  the  case,  and  had  no  fur- 
ther connection  therewith,  was  not  disqualified 
as  a  judge  from  presiding  in  a  case  subse- 
quently brought  by  the  receiver  against  a  third 
person. 

2.  When  It  Is  sought  to  establish  a  course  of 
dealings  between  two  persons,  with  a  view  to 
showing  that  one  of  them  was  in  the  habit  of 
sending  his  servant  to  the  other  for  the  purpose 
of  purchasing  goods,  for  which  payment  was 
uniformly  made,  evidence  tending  to  show  a 
similar  course  of  dealings  between  the  alleged 
principal  and  other  persons  is  not  admissible. 

3.  An  overcharge  or  an  unauthorized  charge 
by  a  magistrate  of  costs  alleged  to  have  ac- 
crued in  a  trial  before  a  jury  in  his  court 
cannot  be  made  the  subject-matter  of  review 
by  a  petition  for  certiorari  complaining  of  er- 
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ron  made  at  snch  trial.  Hie  qaestion  of  pay* 
ing  the  costs  for  the  parpose  of  obtaining  the 
writ  of  certiorari  does  not  necessarily  or  proper- 
ly arise  until  after  the  petition  has  been  sanc- 
tioned by  the  judge. 
{Syllabus  by  the  Court) 

Error  from  superior  court*  Bartow  coun- 
ty;  J.  W.  Harris,  Judge. 

Action  by  F.  M.  Ford  against  James  B. 
Conyers.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

B.  J.  Conyers,  for  plaintiff  in  error.  Joe 
M.  Moon,  for  defendant  in  error. 

COBB,  J.  Ford,  as  receiver  of  the  estate 
of  Satterfield,  brought  suit  against  Conyers 
in  the  justlce*s  court  upon  an  account  for 
goods  sold  and  delivered  by  the  receiver 
after  he  had  taken  charge  of  the  mercantile 
business  which  was  carried  on  by  the  de- 
ceased in  his  lifetime.  The  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiff,  and  the 
defendant  carried  the  case  to  the  superior 
court  by  certiorari,  complaining  that  certain 
errors  were  committed  at  the  trial.  The 
Judge  overruled  the  certiorari,  and  this  is 
the  error  assigned. 

1.  When  the  case  was  called  in  the  supe- 
rior court  the  Judge  of  that  court  announced 
that  he  was  disqualified  from  presiding,  and 
called  upon  the  Judge  of  the  city  court  of 
Oartersvilie  to  hear  and  determine  the  ques- 
tions made  in  the  certiorari.  Objection  was 
made  that  the  Judge  of  the  city  court  was 
disqualified  by  reason  of  the  fact  that  he, 
as  attorney  at  law,  had  been  employed  to 
file  the  petition  in  the  case  In  which  the 
plaintiff  had  been  appointed  receiver.  It 
appeared,  however,  that  after  the  appoint- 
ment of  the  receiver  the  Judge  had  retired 
from  the  case,  and  had  no  further  connec- 
tion therewith,  and  was  not  interested  in 
any  way  in  the  litigation.  Upon  this  state 
of  facts,  he  held  that  he  was  not  disquali- 
fied to  preside,  and  we  do  not  think  there 
was  any  error  in  this  ruling. 

2.  It  was  admitted  at  the  trial  that  the 
goods  were  not  sold  and  delivered  to  the  de- 
fendant in  person,  but  that  the  same  were 
delivered  to  a  servant  in  his  employ.  The 
defendant  denied  the  authority  of  this  serv- 
ant to  purchase  the  goods  on  his  credit,  and 
it  was  sought  to  charge  him  with  her  pur- 
chases for  the  reason  that  goods  bought  by 
her  from  the  receiver  in  the  past  had  been 
paid  for  by  him.  The  case  was  stubbornly 
contested  on  this  point.  The  defendant,  as 
has  been  said,  not  only  denied  that  the  serv- 
ant had  any  authority  to  buy  the  goods  in 
his  behalf,  but  also  denied  that  any  goods 
bought  by  her  in  the  past  had  ever  been 
paid  for  by  him.  The  court  admitted  evi- 
dence that  the  defendant  had  paid  for  goods 
bought  by  this  servant  In  his  behalf  from 
Satterfield,  as  well  as  for  goods  bought  from 
another  merchant.  We  think  this  was  er- 
ror. What  the  defendant  may  have  author- 
ized his  servant  to  do  with  reference  to  pur- 
.chaslng  goods  from  Satterfield  and  from  per- 


sons other  than  the  plaintiff  was  a  matter 
not  at  all  material  to  the  present  investiga- 
tion, and  the  admission  of  such  evidence 
was  calculated  to  prejudice  the  defense  set 
up.  The  defendant  would  have  a  perfect 
right  to  authorize  his  servant  to  purchase 
goods  from  Satterfield  and  from  another 
merchant  in  the  city,  and  the  fact  that  the 
servant  was  so  authorized  could  not  throw 
any  light  on  the  question  as  to  whether  she 
had  authority  to  purchase  from  a  person 
other  than  these  two. 

8.  Complaint  was  made  in  the  petition  for 
certiorari  that  the  magistrate  before  whom 
the  case  was  tried  had  compelled  the  plain- 
tiff in  certiorari  to  pay  more  than  should 
have  been  demanded  as  legal  costs  in  the 
case.  Such  a  complaint  as  this  has  no  place 
in  a  petition  for  certiorari.  It  is  not  neces- 
sary to  attach  to  the  petition  a  certificate  of 
the  magistrate  that  the  costs  have  been  paid. 
Fuller  V.  Arnold.  64  Ga.  599.  A  certificate 
showing  that  the  costs  have  been  paid  must 
be  filed  with  the  clerk  within  the  time  re- 
quired by  law  before  writ  of  certiorari  could 
be  issued.  Any  complaint  in  regard  to  an 
overcharge  or  an  unauthorized  charge  of 
costs  by  the  magistrate  when  the  applica- 
tion is  made  for  a  certificate  that  the  costs 
have  been  paid  cannot  be  made  the  basis 
of  an  assignment  of  error  in  the  petition  for 
certiorari. 

The  petition  for  certiorari  contained  oth- 
er assignments  of  error  than  those  above 
mentioned,  but  the  foregoing  discussion  em- 
braces all  the  assignments  of  error  which 
relate  to  matters  which  will  probably  arise 
at  another  trial,  or  which  are  of  sufficient 
Importance  to  require  particular  notice. 
Judp:ment  reversed.  All  the  Justices  con- 
curring. 

(Ul  Oa.S74) 
KEYS  V.  FLEMISTER  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
DEPOSITIONS— INDORSEMENT— TRIAL. 

1.  Where  a  package  containing  interrogato- 
ries and  answers  thereto,  which  had  been  trans- 
ported by  moil,  was  by  the  postmaster,  in  the 
presence  of  the  parties  to  a  case  pending  in  a 
justice's  court,  delivered  in  open  court  to  the 
mf^^istrate,  and  thereafter,  pending  the  trial, 
upon  objection  that  the  package  had  not  been 
indorsed  by  the  magistrate  as  required  by  Civ. 
Code,  §  5310,  he  then  made  the  proper  indorse- 
ment upon  the  package,  this  was  a  substantial 
compliance  with  the  law  as  to  such  indorse- 
ment. 

2.  That  a  jury  In  returning  a  verdict  in  an 
action  upon  a  promissory  note  accepted  a  cal- 
culation of  the  amount  due  thereon  by  the 
plaint! fiTs  attorney  is  no  cause  for  setting  aside 
the  verdict,  unless  it  affirmatively  appears  that 
because  of  such  action  a  verdict  for  too  large  an 
amount  was  rendered,     (a)  It  does  not  in  the 

g resent  case  appear  that  the  calculation  made 
y  the  attorney  was  in  any  respect  incorrect. 

3.  The  evidence,  though  conflicting,  being  suf- 
ficient to  warrant  the  verdict  rendered  in  the 
magistrate's  court,  this  court  will  not  reverse 
a  judgment  of  the  superior  court  overruling  a 
ground  of  a  petition  for  certiorari  alleging  that 
the  verdict  was  contrary  to  evidence, 

(Syllabus  by  the  OourU) 


Ga.) 


BATES  V.  FIBST  NAT.  BANK. 
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Error  from  superior  court,  Catoosa  county; 
A.  W.  Flte,  Judge. 

Action  between  J.  M.  Keys  and  Flemister 
Bros.  From  the  Judgment,  Keys  brings  er- 
ror.   AfiSrmed. 

Wm.  B.  Mann  and  Mr.  Terry,  for  plaintiff 
In  error.  Geo.  N.  Head,  for  defendants  In 
«rror. 

FEB  CUBIAM.    Judgment  affirmed. 


<U1  Ga.  874) 

CASEY  et  ux.  ▼.  WAGNON. 

(Supreme  Court  of  Georgia.  Aug.  8,  1900.) 
CERTIORARI— PROCEDURS-TROVER. 
This  case  upon  its  facts  is,  in  principle, 
identical  with  that  of  Sing  Wah  v.  Singer,  d4 
S.  B.  1027,  110  Ga.  — ,  and  Is  therefore  con- 
trolled by  the  rule  therein  laid  down.  See, 
also.  Blocker  ▼.  Boswell,  34  S.  B.  289.  109  Ga. 
230;  McHenry  ▼.  Mays,  34  S.  E.  1010,  110 
Oa.  — ;  Hamer  v.  White,  34  S.  E.  1001.  110 
Ga.  — ;  Bison  v.  Saul,  34  S.  E.  1011,  110  Ga. 
— ;  Berger  v.  Same,  34  S.  E.  1036,  109  Ga. 
240;  Watson  v.  Pearre,  35  S.  E.  316,  110  Ga. 
— ;  Jordan  v.  Glover  (Ga.)  35  S.  E.  667;  Mc- 
Lendon  ▼.  Griswold,  Id. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Murray  county; 
A.  W.  FIte,  Judge. 

Action  by  S.  D.  Wagnon  against  J.  G. 
Casey  and  wife.  Judgment  for  plaintiff.  Pe- 
tition by  defendants  for  certiorari  oYerruIed, 
and  they  bring  error.    Reversed. 

T.  S.  Gourdin  and  F.  A.  Cantrell,  for 
plaintiffs  in  error.  C  N.  King,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 


<1U  Ga.  766) 
BATES  et  al.  ▼.  FIRST  NAT.  BANK  OF 

DALTOX. 

(Supreme  Court  of  Georgia.    Aug.  8,  19000 

PLBADINO-~CONSTRVCTION~USURT. 

1.  A  trial  judge,  in  passing  npon  the  snffl- 
«lency  of  an  answer,  must  base  his  judgment 
upon  what  the  same  actually  contains,  and 
not  upon  an  erroneous  representation  as  to  its 
contents  made  in  open  court  by  counsel  for  the 
plaintiff:  and  this  is  so  although  counsel  for 
the  defendant  may  have  heard  the  representa- 
tion made,  and  have  failed  to  call  the  attention 
of  the  court  to  the  fact  that  the  same  was  in- 
correct. 

2.  An  answer  in  a  suit  brought  by  a  national 
bank  which  set  up  that  a  promissory  note  on 
which  the  plaintiff's  action  was  founded  was 
usurious,  because  the  pa^ree  had  reserved  as 
interest  an  amount  exceeding  the  maximum  le- 
gal rate,— the  figures  showing  the  precise 
amount  of  the  alleged  usury  being  distinctly 
alleged,— set  forth  a  good  defense,  so  far  as 
the  interest  claimed  on  the  note  was  concerned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Murray  county; 
A.  W.  Fite,  Judge. 

Action  by  the  First  National  Bank  of  Dal- 
ton  against  R.  L.  Bates  and  others.  From  a 
Judgment  striking  pleas  of  certain  defend- 
ants from  the  flies,  they  bring  error.  R^ 
versed. 


J.  J.  Bates  and  Mann  &  Terry,  for  plaintiffs 
in  error.  R.  J.  &  J.  McCamy,  for  defendant 
in  error. 

COBB,  J.  The  First  National  Bank  of 
Dalton  brought  suit  upon  a  promissory  note 
against  R.  L.  Bates,  R.  F.  Chastain,  and  J.  W. 
Green.  Green  filed  no  defense.  Bates  and 
Chastain  each  filed  pleas  to  the  action,  which 
will  be  hereafter  referred  to.  Upon  motion 
the  court  struck  these  pleas,  and  this  ruling 
is  assigned  as  error. 

1.  The  bill  of  exceptions  states  that  the 
ruling  of  the  judge  was  made  upon  an  oral 
statement  by  counsel  for  the  plaintiff  as  to 
the  contents  of  the  pleas,  such  statement  not 
being  denied  or  corrected  by  defendant's 
counsel.  It  appears  that  the  statement  of 
plaintiff's  counsel  was  Incorrect,  and  that  the 
pleas  were  of  an  entirely  different  character 
from  that  referred  to  In  the  statement  The 
record  shows  that  the  court  struck  the  pleas 
which  were  filed,  and  therefore  the  ruling 
upon  which  we  must  pass  is  the  one  appear- 
ing in  the  record;  that  is,  the  decision  that 
the  pleas  as  filed  set  up  no  defense  to  the 
action.  The  court  must  rule  upon  the  case 
as  made  by  the  pleadings,  and  not  upon  the 
ease  as  stated  by  counsel.  See  Bostlck  ▼. 
Palmer.  70  Ga.  680,  4  S.  E.  319. 

2.  The  plea  of  Bates  set  up  that  the  note 
sued  on  was  for  $150,  and  that  he  was  liable 
thereon  only  for  the  sum  of  $148,  without 
interest,  for  the  reason  that  at  the  time  the 
note  was  made  he  received  only  $144,  $6 
having  been  taken  out  and  reserved  by  the 
plaintiff  as  Interest  in  advance,  and  that  the 
amount  so  reserved  was  $2  in  excess  of  the 
lawful  Interest  for  the  time  between  the  date 
of  the  execution  and  the  maturity  of  the 
note.  The  facts  alleged  set  up  a  complete 
defense  to  the  action,  so  far  as  the  interest 
on  the  note  was  concerned.  While  the  rate 
of  interest  which  a  national  bank  is  author- 
ized to  charge  is  governed  by  the  law  of  the 
state  in  which  the  bank  Is  located,  the  pen- 
alty to  be  imposed  upon  such  a  bank  for 
exacting  usury  is  that  prescribed  by  the  act 
of  congress  providing  for  the  creation  of 
national  banks.  In  Bank  v.  Dearing,  91  U. 
S.  29,  23  L.  Ed.  196,  Mr.  Justice  Swayne  says: 
**There  was  reason  why  the  rate  of  interest 
should  be  governed  by  the  law  of  the  state 
where  the  bank  is  situated;  but  there  is  none 
why  usury  should  be  visited  with  the  for- 
feiture of  the  entire  debt  In  one  state,  and 
with  no  penal  consequences  whatever  in  an- 
other. This,  we  think,  would  be  unreason, 
and  contrary  to  the  manifest  intent  of  con- 
gress." The  act  of  congress  provides  that 
knowingly  taking  or  reserving  a  rate  of  inter- 
est greater  than  that  authorized  by  law  shall 
work  a  forfeiture  of  the  entire  Interest  which 
the  note,  bill,  or  other  evidence  of  indebted- 
ness carries  with  it,  or  which  has  agreed  to 
be  paid  thereon.  See  Barnet  v.  Bank,  98  U. 
S.  555,  25  L.  Ed.  212.  It  was  error,  there- 
fore, for  the  court  to  strike  the  plea  of  tho 
defendant  Bates. 
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Tlie  defendant  Chastain,  in  her  plea,  al- 
leged that  she  was  simply  security  for  Bates, 
and  that  she  was  ignorant  of  the  fact  that 
any  usury  had  been  charged  or  reserved,  and 
set  up  that  she  was  discharged  by  reason  of 
"said  usurious  charge  of  Interest  by"  the 
9laintiff,  and  prayed  that  the  court  should 
so  decree.  The  principal  being  discharged 
to  the  extent  of  the  interest  on  the  debt  by 
reason  of  the  exaction  of  usury,  of  course  the 
security  is  discharged  to  the  same  extent  It 
was  argued  in  the  brief  of  counsel  for  the 
plaintiffs  In  error  that  as  the  note  contained 
a  waiver  of  homestead,  and  as  the  exaction 
of  usury  in  the  transaction  avoided  such 
waiver,  the  security  was  discharged  from  all 
liability  on  the  note.  So  far  as  the  point 
thus  raised  is  concerned.  It  Is  sufficient  to  say 
that  no  sdch  claim  was  set  up  in  the  plea, 
and  therefore  the  question  as  to  whether  the 
provisions  of  the  national  bank  act  will  pre- 
clude the  defendant  from  setting  up  this  de- 
fense will  not  now  be  decided.  Judgment 
reversed.    All  the  Justices  concurring. 


(lU  Ga.  872) 

ATLANTA    MACHINE    WORKS    v.    POPE 
et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.1 

APPBAIr-RBVIBW— NBW  TRIAL— INSTRUC- 
TIONS. 

1.  Grounds  of  a  motion  for  a  new  trial  which 
are  not  approTed  by  the  trial  judge  cannot  be 
considered  by  this  court. 

2.  It  is  not  erroneous  for  the  trial  judge  to 
refuse  to  give  a  request  to  charge^  when  such 
request  Is  not  In  writing. 

8.  There  was  no  material  error  in  the  charges 
excepted  to,  the  evidence  was  sufficient  to  au- 
thorise the  verdict,  and  there  was  no  error  In 
overruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Cherokee  coun- 
ty; George  F.  Qober,  Judge. 

Action  between  the  Atlanta  Machine  Works 
and  Pope  A  Dye  and  others.  From  the  judg- 
ment, the  machine  works  brings  error.  Af- 
firmed. 

Mozley  &  Griffin,  for  plaintiff  in  error. 
Teasley  A  Hutcherson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ill  Go.  872) 

AMIOALOLA  MARBLE  A  POWER  00.  ▼. 

COKER. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

BVIDENCS-ADHISSIONS  OF  AQltiNT. 

1.  Admissions  of  the  alleged  a^ent  of  a  cor- 
poration are  not  admissible  to  bind  the  corpo- 
ration unless  the  agency  be  shown. 

2.  Agencv  cannot  be  proved  by  the  declara- 
tions of  the  alleired  agent  (Jones  v.  Harrell 
[Ga.1  35  S.  B.  ^),  nor,  without  other  and 
further  proof  of  agency,  are  orders  for  money 
signed  by  such  alleged  agent,  or  agreed  settle- 
ments by  him  of  claims  against  the  corpora- 
tion, admissible  in  evidence  to  bind  the  corpo- 
ration. 

(Syllabus  by  the  Court.) 


Error  from  superior  court,  Pickens  coomj; 
J.  8.  Candler,  Judge. 

Action  between  the  Amicalola  Marble  k 
Power  Company  and  C.  T.  Coker.  t^^mni  tb» 
judgment  the  power  company  brings  errs. 
Reversed. 

J.  W.  Hendley  and  Z.  D.  Harrison,  fa 
plaintiff  in  error.  Morris  &  Green,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reTersed. 

(in  Gfi.  ^i 

AMIOALOLA  MARBLE  &  POWSB  CO.  t. 

THOMASON. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

CONTINUANCB^-DIRBCTINO  VERDICT. 

1.  The  trial  Judge  did  not  err  in  refosiiv 
to  continue  the  case,  nor  in  refusing  to  submit 
the  same  to  an  auditor. 

2.  There  being  no  conflict  In  the  evidence 
and  the  same  being  such  as  to  require  a  to- 
diet  for  the  plaintiff,  the  judge  committed  bo 
error  in  directing  a  finding  in  his  favor. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pickens  county; 
J.  S.  Candler,  Judge. 

Action  by  Y.  J.  Thomason  against  the  Ami- 
calola  Marble  &  Power  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

J.  W.  Hendley  and  Z,.  D.  Harrison,  for 
plaintiff  in  error.  Morris  &  Green,  for  de 
fendant   in   error.  \ 

PER  CURIAM.    Judgment  aflitmed. 


SPEARS  et  al.  v.  SCOTT. 
(Supreme  Court  of  Georgia.    Aug.  8,  £P^-^ 
PLBADINO— AMENDMENT—NONSUIT. 

1.  One  at  whose  instance  another  is  ma*  ' 
party  to  a  pending  case  involving  equities'; 
and    con   between   the   two   cannot,    after    t 
latter  has  filed  an  answer  in  the  nature  ot 
cross  bill,  setting  up  his  alleged  rights  in  th« 
premises,  and  praying  for  affirmative  relief  by  . 
an  enforcement  of  the  same,  so  amend  his  plead-  ^ 
ings  as  to  prevent  a  hearinic  of  the  case  upon  its 
real  merits,  and  thus  deprive  his  adversary  of 
the  opportunity  to  establish  his  allegations  and 
obtain  the  relief  to  which  he  Is  entitled  there- 
on. 

2.  Where  such  a  case,  upon  the  trial  there- 
of, was  finally  resolved  into  an  action  by  the 
newly-made  party  against  the  person  who 
brought  him  into  the  litigation,  it  was  erro* 
neous  to  grant  a  nonsuit  against  such  newly- 
made  party,  when  there  was  sufficient  evidence 
to  sustain  his  allegations  and  entitle  him  tc 
the  judgment  for  which  he  prayed. 

(Syllabus  by  the  Court) 

B^rror  from  superior  court,  Cherokee  county; 
George  F.  Gober,  Judge. 

Action  by  J.  P.  Spears  agahist  A.  K. 
Scott.  R.  L.  Strickland  was  thereafter  made 
a  party,  and  filed  a  cross  complaint  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Reversed. 

The  following  is  the  official  report: 
J.  P.  Spears,  as  administrator  of  George 
W.  Jefferson,  deceased,  brought  suit  in  the  su- 
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perlor  court  of  Cherokee  coanty  against  A« 
K.  Scott  to  recover  the  sum  of  $787.91,  with 
interest  from  March  8,  1896,  setting  up.  In 
substance,  the  following  facts:  That  on  said 
date  Jefferson  made  a  contract  with  Scott 
to  sell  him  land  lot  No.  198,  and  the  east  half 
of  lot  No.  109,  in  the  Twenty-Third  district 
and  Seventh  section  of  Oherokee  county,  Ga., 
on  the  following  terms:  Jefferson  owed  Scott 
$1,000,  with  interest;  James  R.  Brown,  $1,000, 
with  interest,  and  Mrs.  M.  B.  Strickland,  as 
guardian  of  R.  L.  Strickland,  $787.9L  And 
Scott  agreed  to  pay  the  Brown  and  Strickland 
debts,  and  cancel  his  own,  in  consideration 
of  obtaining  deeds  to  said  land.  Jefferson 
made  deeds  to  the  land  to  Scott,  who  paid 
the  Brown  debt,  but  refused  to  pay  the  Strick- 
land debt,  wherefore  the  administrator 
brought  suit  to  recover  the  amount  of  the 
Strickland  debt  Scott  answered  the  petition, 
admitting  the  purchase  of  land  lot  193,  and 
his  agreement  to  pay  the  Brown  debt  and  to 
cancel  his  own  debt,  as  part  of  the  consider- 
ation for  the  deeds,  but  denied  having  pur- 
chased the  east  half  of  land  lot  No.  169, 
and  claimed  that  he  and  Jefferson  and  R.  L. 
Strickland,  who  had  become  of  age,  had 
made  a  contract  by  which  he  (Scott)  agreed 
that.  If  StricjLland  would  accept  $500  for  his 
debt,  he  would  pay  the  same,  in  consideration 
of  a  deed  to  be  made  by  Jefferson  to  Scott 
to  the  east  half  of  land  lot  No.  169;  that  Jef- 
ferson executed  the  deed,  but  that  Strickland, 
who  had  the  matter  under  consideration,  de- 
clined to  carry  out  the  agreement  and  accept 
the  $600,  and  the  agreement  fell  through; 
that  subsequently  Strickland  foreclosed  his 
mortgage,  sold  the  east  half  of  land  lot  No. 
169  thereunder,  and  bought  it  in  at  the  sher- 
iffs sale;  that  although  he  (Scott)  had  kept 
the  deed,  he  had  never  been  In  possession  of 
the  land,  and  that,  on  account  of  Strickland's 
failure  to  comply  with  the  agreement,  he 
(Scott)  was  not  liable  for  the  Strickland 
debt;  that,  if  there  was  any  agreement  on  his 
part  to  pay  it  the  consideration  for  his  prom- 
ise had  failed.  He  charged  that  the  suit  was 
really  proceeding  for  Strickland's  benefit 
and  that  Strickland  was  a  party  to  the  origi- 
nal agreement  and  had  repudiated  it;  and  he 
prayed  that  Strickland  be  made  a  party 
to  this  cause,  and  should  show  cause  why  he 
should  not  surrender  the  east  half  of  land 
lot  169  and  receive  the  $500,  which  defend- 
ant was  willing  to  pay.  By  consent  of  all 
parties,  Strickland  was  made  a  party  In  his 
name.  Strickland  thereupon  filed  a  petition 
adopting  all  of  the  allegations  of  the  original 
petition  filed  by  Spears,  administrator,  and 
alleging  that  all  the  debts  stated  by  Spears 
to  have  been  due  by  Jefferson  were  owed, 
and  that  they  were  all  secured  by  mortgages 
given  by  Jefferson  on  land  lot  193  and 
the  east  half  of  169,  Brown's  being  the  first 
mortgage,  Strickland's  the  second,  and  Scott's 
the  third;  that  by  mistake  land  lot  193  had 
been  written  "No.  192"  in  the  Strickland 
mortgage,  and  that  it  was  a  mutual  mistake; 
that  Jefferson  had  made  the  cohtract  to  sell 


said  property  to  Scott  in  consideration  (tl 
Scott  paying  said  debts  and  canceling  his 
own,  and  that  Scott  had  agreed  to  do  sov 
and  Jefferson  had  executed  the  deeds  to 
Scott  who  received  them,  but  afterwards 
refused  to  pay  the  Strickland  debt;  that  Jef- 
ferson, outside  of  the  mortgaged  property, 
was  insolvent;  that  Scott  received  the  deeds 
in  pursuance  of  the  agreement  to  pay  these 
debts,  knowing  that  all  the  lands  were  cov- 
ered by  the  mortgages;  that  Scott  refused 
to  pay  the  Strickland  debt  and  petitioner 
(Strickland)  afterwards  foreclosed  his  mort- 
gage, and  bought  in  the  east  half  of  land 
lot  No.  169  at  sheriff's  sale  under  this  pro- 
cedure; that  there  was  due  to  him  the  sum  of 
$787.91,  with  interest  from  March  8,  1895. 
He  prayed  judgment  against  Scott  for  this 
amount,  and  offered  to  release  to  Scott  all 
claims  he  had  to  the  said  east  half  of  land 
lot  No.  169,  on  payment  of  said  amount. 
Scott  answered  this  petition,  practically  re- 
asserting his  former  contentions,  but  with- 
drawing the  proposition  to  pay  Strickland 
$500  if  Strickland  would  convey  the  east 
half  of  lot  169  to  him. 

Upon  the  trial  Of  the  case  three  witnesses 
were  examined,  viz.:  D.  W.  Ferguson,  who 
negotiated  the  transaction  as  the  agent  of 
Jefferson,  R.  L.  Strickland,  and  P.  P.  Du 
Pre.  Ferguson  swore  that  Scott  knew  of 
these  mortgages,  and  understood  that  they 
covered  land  lot  No.  193  and  the  east  half  of 
land  lot  169;  that  Jefferson  had  never  owned 
land  lot  No.  192,  nor  was  he  ever  in  pos- 
session of  it;  that  Scott  afterwards  found  out 
that  there  was  a  mistake  in  the  Strickland 
morigage,  and  that  the  land  lot  was  written 
therein  "192,"  Instead  of  "193";  that  Scott 
purchased  the  land  on  the  express  under- 
taking to  cancel  his  own  debt  and  pay  the 
Brown  and  Strickland  debts,  and  that  the 
deeds  were  made  by  Jefferson  and  delivered 
to  Scott,  and  received  by  him,  and  never 
brought  back;  that  it  was  not  true  that  Scott 
was  to  pay  Strickland  $500  for  his  claim,  but 
he  was  to  pay  both  debts.  Strickland  testified 
that  he  had  a  conversation  with  Scott,  and 
Scott  admitted  to  him  that  he  was  to  pay  off 
the  Strickland  mortgage,— that  his  trade  was 
to  pay  off  the  Brown  and  Strickland  mort- 
gagee, and  cancel  his  own,  and  take  the  land; 
that  he  had  found  out  afterwards  that  there 
was  a  mistake  in  the  Strickland  mortgage, 
and  that  It  described  the  land  as  land  lot  No. 
192,  instead  of  193,  and  came  to  see  witness 
(Strickland)  to  ascertain  if  the  mistake  was 
in  the  mortgage,  or  in  the  record,  and,  when 
he  found  it  was  in  the  mortgage,  tried  to 
scare  him;  that  when  Scott  refused  to  pay 
his  (Strickland's)  claim,  he  then  foreclosed 
his  mortgage,  and  had  the  east  half  of  land 
lot  No.  169  sold,  because  Scott  filed  a  claim 
to  land  lot  No.  193;  that  he  bid  off  the  east 
half  of  lot  169  at  the  sherirs  sale  for  $350, 
and  took  the  sheriff's  deed  to  the  same,  and 
is  seeking  to  recover  the  balance  due  him 
upon  his  debt  Du  Pre  testified  that  Scott 
agreed  to  pay  both  d^bts  and  cancel  his  own, 
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and  that  he  was  told  when  the  trade  was 
made  that,  if  he  did  not  take  the  deeds  on 
the  understanding  that  he  was  to  pay  both 
the  Brown  and  Strickland  debts,  he  could  not 
get  the  property.  Plaintiff  put  In  eyidence 
seven  promissory  notes,  for  the  aggregate  sum 
of  $682.50,  with  interest  from  date  at  the 
rate  of  8  per  cent  per  annum,  made  by  Jef- 
ferson, and  payable  to  Strickland  or  bearer, 
dated  April  4,  1888,  with  a  credit  of  aU  In- 
terest up  to  April  4,  1893,  and  also  a  credit 
on  one  note  of  $29.40,  dated  February  21, 1890. 
Plaintiff  also  put  in  evidence  the  mortgage 
from  Jefferson  to  Strickland  on  lot  192  and 
the  east  half  of  lot  169,  dated  April  4,  1888, 
to  secure  the  bid  notes;  also,  a  deed  from 
Jefferson  to  Scott,  dated  March  8, 1895,  to  lot 
193,  and  a  deed  of  the  same  date  from  Jeffer- 
son to  Scott  to  the  east  half  of  lot  169.  The 
Judge,  at  the  conclusion  of  the  plaintiff's  evi- 
dence, granted  a  nonsuit,  to  which  ruling 
plaintiff  excepted. 

W.  D.  Mills.  Lee  Mulllns,  P.  P.  Du  Pre, 
and  King  &  Spalding,  for  plaintiff  in  error. 
Teasley  &  Hutcherson  and  J.  P.  Brooke,  for 
defendant  in  error. 

FISH.  J.  1.  The  facts  of  this  case  will  be 
found  in  the  reporter's  statement.  Wheth- 
er Strickland,  the  mortgagee,  could  have 
brought  either  at  law  or  in  equity,  an  action 
against  Scott  on  his  alleged  promise  to  Jeffer- 
son, his  grantor,  to  pay  the  mortgage  debt  is 
a  question  upon  which  the  decisions  of  the 
courts  of  the  several  states  are  in  great  con- 
flict See  Chirk,  Gont  513  et  seq.;  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  104  et  seq.  In  Insur- 
ance Go.  V.  Collins,  54  6a.  376,  and  Austell  v. 
Humphries,  99  Ga.  408,  27  S.  E.  736.  this  court 
held,  in  effect,  that  one  for  whose  benefit  a 
contract  was  made  between  others,  to  the  con- 
sideration of  which  he  was  a  stranger,  could 
not  sue  thereon  In  an  action  at  law.  In  Bell  v. 
McGrady,  32  Ga.  257,  and  Dallas  v.  Heard, 
Id.  604,  wherein  the  contracts  sued  upon  were 
construed  to  constitute  the  promissor  trustee 
for  the  benefit  of  tne  third  person,  it  was  held 
that  the  latter  might  sue  thereon  in  equity. 
Though  it  be  conceded  that  Strickland  could 
not  have  maintained  an  action,  either  at  law 
or  in  equity,  against  Scott  on  his  promise  to 
Jefferson  to  pay  Strickland  the  debt  which 
Jefferson  owed  him.  there  can  be  no  doubt 
but  that  Jefferson's  administrator.  Spears, 
had  the  right  to  bring  the  suit  against  Scott 
upon  such  promise,  and  to  recover  of  him 
whatever  balance  remained  unpaid  of  Strick- 
land's debt  Williams  v.  Moody.  95  Ga.  8.  22 
S.  E.  30.  And  when  Strickland,  at  Scott's 
instance,  and  in  view  of  the  aUegatlons  in  the 
equitable  cross  petition  filed  by  the  latter, 
was  made  a  party  plaintiff  in  such  action,  it 
could  proceed  in  his  name,  and  he  had  the 
right  to  recover  therein  from  Scott  whatever 
balance  might  be  proven  to  be  due  him  on  his 
mortgage  debt  Nor  could  Scott  after  Strick- 
land had  been  made  a  party  and  had  filed  his 
answer  to  Scotf  s  cross  petition,  so  amend  his 


pleadhigs  as  to  deprive  Strickland  of  the  op- 
portunity to  establish  the  allegations  of  his 
answer,  and  to  obtain  the  reUef  to  which  he 
was  entitled  thereon. 

2.  The  evidence  submitted  upon  the  trial 
was  amply  sufl3cient  to  warrant  a  verdict  in 
favor  of  Strickland  for  the  balance  due  him 
on  his  mortgage  debt  and  the  court  erred  in 
granting  the  nonsuit  Judgment  reversed. 
All  the  justices  concurring. 


(UIGa.  749) 
JOLLBY  et  al.  v.  HABDEMAN  et  aL 

(Snpreme  Court  of  Georgia.    Aug.  8,  1900.) 

EXECUTION— PERISHABLE      PROPERTY— PART- 
NERSHIP   ASSETS-CLAIM    CASE— US 
PENDENS— ABATEMENT. 

1.  The  words  ^'liable  to  deteriorate  from  keep- 
ing," employed  in  section  5403  of  the  Civil  Code 
for  the  purpose  of  designating  a  class  of  per- 
sonal property  which  may,  under  its  provisions, 
be  brought  to  speedy  sale,  do  not  apply  to  ar- 
ticles which,  because  of  tneir  enduring  nature, 
are  unlikely,  merely  by  reason  of  the  lapse  of  a 
brief  space  of  time,  to  undergo  changes  m  form 
or  otherwise,  causing  depreciation  in  value,  but 
to  articles  which  are  for  such  a  reason  subject 
to  such  changes,  (a)  An  ordinary  cotton  press 
does  not  fall  within  the  class  described  by  the 
words  above  quoted. 

2.  It  is  not  lawful  to  levy  an  execution  against 
an  individual  upon  property  belongina  to  a  part- 
nership of  which  he  is  a  member. 

3.  The  mere  tendering  to  a  levying  officer  of 
the  affidavits  requisite  to  the  interposition  of  a 
claim  in  forma  pauperis  does  not,  if  he  refuses 
to  accept  the  same  and  return  them  to  the 
proper  court,  make  a  claim  case  between  the 
plaintiff  in  fi.  fa.  and  the  affiant. 

4.  Since  neither  the  levying  officer,  nor  the 
purchaser  at  a  sale  conducted  by  the  former, 
are  parties  to  a  claim  case,  the  pendency  of 
such  a  case  does  not,  relatively  to  an  action  by 
the  claimant  against  them  for  the  recovery  of 
the  property  sold,  constitute  lis  pendens. 

(Syllabus  by  the  ConrL) 

Error  from  superior  court,  Cobb  county; 
George  P.  Gober,  Judge. 

Action  by  J.  J.  &  T.  J.  Jolley  againat 
James  W.  Hardeman  and  G.  N.  Barrett. 
Judgment  for  defendants.  Plaintiffa  brins 
error.    Reversed. 

J.  O.  Gartrell  and  H.  B.  Moss,  for  plain- 
tittB  in  error.  J.  Z.  Foster,  for  defendants 
in  error. 


LUMPKIN,  P.  J.  This  was  an  action 
by  J.  J.  &  T.  J.  Jolley  against  James  W. 
Hardeman  and  G.  N.  Barrett  The  material 
portions  of  the  plaintiffs'  petition  were  as 
follows:  They  were,  and  bad  for  many 
years  been,  partners,  and  as  such  were  the 
owners  of  a  described  cotton  press.  Harde- 
man, the  plaintiff  in  an  execution  which  had 
been  Issued  upon  a  Judgment  in  his  favor 
against  J.  J.  Jolley,  caused  the  same  to  be 
levied  upon  this  cotton  press  by  Barrett,  a 
constable  of  the  898th  district,  G.  M.,  of 
Gobb  county.  After  so  doing,  Hardeman 
presented  to  the  Justice  of  the  peace  of  that 
district  a  petition  stating  that  such  levy  had 
been  made,  that  the  property  was  likely  to 
deteriorate  in  value,  and  that  the  defendant 
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In  execution,  being  beyond  the  limits  of  this 
state,  could  not  be  served  with  notice  of 
said  petition.  This  petition  concluded  with 
a  prayer  for  an  order  directing  the  property 
to  be  sold  before  the  court-house  door  of 
said  district  after  the  same  had  been  adver- 
tised for  10  days.  Thereupon  the  magis- 
trate granted  an  order  of  sale  as  prayed  for, 
it  being  In  the  order  recited  that  the  defend- 
ant in  execution  could  not  be  served  with 
notice.  Subsequently  the  constable  did  sell 
the  cotton  press,  and  Hardeman  became  the 
purchaser  at  the  price  of  $5,  although  the 
real  value  of  the  property  was  $150.  The 
latter  then  took  possession  of  the  cotton 
press,  and  refused  to  deliver  it  to  petition- 
ers upon  their  making  a  demand  for  the 
same  Before  the  sale  took  place,  they  ten- 
dered to  the  constable  a  claim  affidavit  in 
which  it  was  distinctly  alleged  that  the 
property  levied  on  as  that  of  J.  J.  Jolley 
was  not  his  Individual  property,  but  the 
partnership  property  of  the  firm  of  J.  J.  & 
T.  J.  Jolley.  The  claim  affidavit  was  ac- 
companied by  a  proper  affidavit  of  inability, 
from  poverty,  to  give  bond,  etc.  The  con- 
stable disregarded  this  claim,  and  failed 
and  refused  to  return  the  same  to  the  court 
from  which  the  execution  issued.  The  pe- 
tition distinctly  alleged  that  the  order  of 
sale  '*was  illegal  and  void;  said  press,  in 
contemplation  of  law,  not  being  such  per- 
sonal property  of  a  perishable  nature,  or 
liable  to  deterioration  from  keeping,  or  of 
expense  attending  the  keeping,  as  is  speci- 
fied and  intended  by  the  statute  In  such 
cases  made  and  provided."  Petitioners 
prayed  that  the  sale  be  set  aside,  and  that 
they  recover  possession  of  the  property, 
with  hire.  To  this  petition  the  defendants 
demurred  on  the  following  grounds:  "(1) 
It  sets  forth  no  legal  cause  of  action  against 
the  defendants,  or  either  of  them.  (2)  Said 
petition  shows  that  before  and  at  the  time 
of  the  filing  of  the  same  there  was  pending 
In  the  justice  court  of  the  897th  district.  G. 
M.,  Cobb  county,  Georgia,  a  suit  by  said 
plaintiffs  against  said  Hardeman  for  the  re- 
covery of  said  property  sued  for  in  this  case; 
the  same  being  a  claim  case  in  which  said 
Hardeman  was  plaintiff  In  fi.  fa.,  said  J.  J. 
Jolley  defendant  In  fi.  fa.,  and  said  plain- 
tiffs, J.  J.  Jolley  and  T.  J.  Jolley,  as  a  firm 
and  partners  and  Joint  owners,  claimants, 
and  being  the  same  cause  of  action  and  be- 
tween the  same  parties  as  this  suit"  The 
demurrer  was.  sustained,  and  the  plaintiffs 
excepted. 

1.  The  first  question  presented  Is  whether 
or  not  so  much  of  section  5463  of  the  Civil 
Code  as  provides  for  a  speedy  sale  of  prop- 
erty "liable  to  deteriorate  from  keeping"  is 
applicable  to  such  an  article  as  an  ordinary 
cotton  press.  We  are  of  the  opinion  that  it 
is  not,  and  so  hold  as  matter  of  law.  The 
section  in  question  deals  with  three  classes 
of  personal  property,  viz.  (1)  that  which  is 
"of  a  perishable  nature";  (2)  such  as  is  "lia- 
ble to  deteriorate  from  keeping";    and   (8) 


property  the  keeping  of  which  is  attended 
with  expense.  Articles  of  a  perishable  na- 
ture are  those  which,  because  of  their  in- 
herent qualities,  rapidly  decompose  or  decay, 
and  in  so  doing  undergo  material  changes  of 
form  and  quality,  which  render  them  un- 
suitable for  use  and  of  little  or  no  value. 
Such  things  as  fruit,  fresh  ^sh,  and  the  like, 
may  properly  be  termed  articles  "of  a  per- 
ishable nature,"  within  the  meaning  of  the 
above-cited  section.  The  class  of  articles 
evidently  intended  to  be  covered  by  the  words 
"liable  to  deteriorate  from  keeping"  is  of  a 
somewhat  different  nature.  The  words  Just 
quoted  doubtless  refer  to  things  which, 
while  not  so  readily  destructible  by  the  mere 
lapse  of  time  as  articles  strictly  perishable 
in  their  nature,  are  nevertheless  liable  to 
become  less  useful,  and  consequently  less 
valuable,  much  sooner  than  articles  of  an 
enduring  character,  whose  composition  and 
characteristics  would  be  but  little  affected 
even  by  the  lapse  of  a  considerable  period  of 
time.  The  general  assembly  must,  we  think, 
have  had  in  mind  articles  which  would  pre- 
serve their  existence  and  form  longer  than 
those  of  a  perishable  nature,  but  which  would 
in  a  short  space  of  time  undergo  changes  af- 
fecting their  utility  and  value.  Such,  for 
Instance,  are  articles  of  food  manufactured 
for  immediate  use,  which,  though  not  per- 
ishable, to  a  greater  or  less  extent  lose  with 
their  freshness  the  chief  features  which  ren- 
der them  desirable  and  valuable.  Clearly, 
the  class  of  articles  to  which  we  now  refer 
is  of  a  decidedly  different  nature  from  those 
which  remain  practically  the  same  in  form 
and  substance  through  periods  of  weeks 
months,  or  even  years,  and  which  therefore 
could  not  be  expected,  merely  by  reason  of 
being  kept,  to  deteriorate,  and,  consequently, 
to  become  depreciated  In  value,  between  the 
time  of  a  levy  and  a  sale  had  thereunder 
after  advertising  in  accordance  with  the  gen- 
eral statutory  provisions  on  the  subject.  It 
would  scarcely  be  pretended  that  a  wagon  or 
a  sewing  machine  would  appreciably  de- 
teriorate from  keeping  during  such  a  space 
of  time.  We,  of  course,  use  the  word  "keep- 
ing" as  synonymous  with  "properly  keeping"; 
for  it  cannot  have  been  employed  by  the 
legislature  In  any  other  sense.  We  are  not 
now  concerned  with  the  question  as  to  what 
property  falls  within  the  third  class  dealt 
with  in  the  Code  section  above  referred  to, 
vlE.  that  the  keeping  of  which  Is  attended 
with  expense;  for  there  is  no  contention  in 
the  present  case  that  the  property  sold  be- 
longed to  that  class.  We  discussed  the 
meaning  of  the  word  "perishable"  only  for 
the  purpose  of  distinguishing  property  of 
which  it  is  descriptive  from  that  Intended  to 
be  designated  by  the  words  "liable  to  de- 
teriorate from  keeping."  We  are  quite  con- 
fident that  the  general  assembly  never  re- 
motely contemplated  that  a  cotton  press 
should  be  classed  as  an  article  which  would 
deteriorate  if  kept  by  a  levying  officer  until 
a  sale  thereof  could  be  made  under  a  levy 
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after  due  adTertisemeDt  in  terms  of  the  law. 
On  the  contrary,  we  think  that  without 
doubt.  It  belongs  to  that  class  of  personal 
property  which  possesses  elements  of  pei> 
manency  and  stability,  and  as  to  which  there 
is  no  necessity  for  a  speedy  sale.  Of  course, 
all  things  change  with  time;  but  when,  as 
to  a  particular  thing,  the  changes  are  so 
slow  and  gradual  that  a  few  weeks  will 
leaye  upon  it  no  perceptible  impress  for  the 
worse,  it  must  be  treated  as  belonging  to 
the  class  last  indicated.  It  was  insisted  on 
the  argument  here  that  the  sale  under  the 
order  of  the  magistrate  should  be  treated  as 
binding  upon  the  plaintiffs,  because,  as  own- 
ers of  the  property,  they  were  concluded  by 
the  judgment  ordering  the  bale.  This  posi- 
tion is  not  maintainable.  While  an  order  of 
sale  may  be  granted  ex  parte,  it  is  nererthe- 
less  open  to  collateral  attack  when  it  is  void 
upon  its  face.  If  the  owner  of  property  or- 
dered to  be  sold  is  served  and  accorded  a 
hearing,  doubtless  he  cannot  go  behind  a 
Judgment  whereby  It  is  adjudicated  that  such 
property  Is  liable  to  deteriorate  from  keep- 
ing; but  this  certainly  cannot  be  so  as  to 
one  who  has  not  had  his  day  in  court 

2.  The  next  question  for  our  consideration 
is,  were  the  plaintiffs,  even  though  the  order 
of  sale  granted  by  the  magistrate  was  void, 
entitled  to  recover  the  property?  They  were 
not  if  the  levy  made  by  the  constable  was 
valid;  for,  if  so,  he  would  be  entitled  by 
virtue  thereof  to  hold  possession  of  the  prop- 
erty even  as  against  the  true  owners  of  the 
same.  But  under  the  allegations  of  the 
plaintiffs*  petition  the  levy  was  not  valid. 
The  execution  being  against  J.  J.  JoUey,  it 
afforded  the  officer  no  authority  to  seize  prop- 
erty belonging  to  the  partnership  of  J.  J.  & 
T.  J.  JoUey.  This  matter  is  settled  by  sec* 
tion  2661  of  the  Civil  Code,  which  declares, 
"The  interest  of  a  partner  in  the  partnership 
assets  may  be  reached  by  a  judgment  cred- 
itor by  process  of  garnishment  served  on  the 
firm,  and  shall  not  be  subject  to  levy  and 
sale." 

3,  4.  To  the  point  made  by  the  special  de- 
murrer there  are  two  answers:  First  The 
mere  tendering  of  the  claim  affidavit  and  af- 
fidavit in  forma  pauperis  to  the  constable 
did  not  make  a  case  even  between  the  plain- 
tiff in  execution  and  the  chUmant  While  it 
is  quite  true  that  the  interposition  of  a 
claim  is  the  beginning  of  litigation  between  a 
plaintiff  in  execution  and  a  claimant  if  the 
clahD  affidavit  is  accepted  and  returned  to 
the  proper  court  it  certainly  cannot  be  said 
that  where  the  officer  rejects  the  claim  af- 
fidavit and  refuses  to  return  it,  any  litiga- 
tion whatever  is  pending  between  these  par- 
ties. Second.  Even  if  there  were  a  pend- 
ing case  between  the  plaintiff  in  execution 
and  the  claimant  it  would  not  relatively  to 
an  action  brought  by  the  latter  against  the 
constable  and  a  purchaser  at  his  sale,  be  lis 
pendens.  This  is  obviously  so,  because  nei- 
ther the  officer  nor  the  purchaser  would  in 


any   sense   be   parties   to   the    claim 
Judgment  reversed.     All  the  justices   con- 
curring. 

(lU  oa.  sn) 
MOSS  V.  BOHANON. 
(Supreme  Ooart  of  Georgia.    Aug.  8.  1900.) 
APPBALr-RBiyiBW— WAIVBR  OF  BRROR& 

1.  When  a  case  has  been,  in  this  court  sub- 
mitted by  briefs,  assignments  of  error  not  ai^ 
gued  therein  will  be  treated  as  having  been 
abandoned.  Cooper  r.  Stonecypher,  35  8.  E. 
675,  111  Ga.  — ;  Sanders  Mfg.  0>.  v.  DoUar 
Sav.  Bank,  35  S.  B.  777,  110  Ga.  — ,  and  cases 
cited. 

2.  The  evidence  authorized  the  verdict  and 
there  was  no  error  in  refusing  a  new  trial. 

(Syllabus  by  the  Cuort.) 

Error  from  superior  court  Gobb  county; 
George  F.  Gober,  Judge. 

Action  between  A.  T.  Moss  and  J.  A.  Bo- 
hanon.  From  the  judgment  Moss  brings  er- 
ror.   Affirmed. 

Mozley  &  Grlflln,  for  plaintiff  in  error.  K 
W.  Frey  and  B.  T.  Frey,  for  defendant  in 
error. . 

PER  CURIAM.    Judgment  affirmed. 


Oil  Ga.  870) 

CRAWFORD  V.  WHEELER. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

BOUNDARISS^RUNNINO  LINB—PROTBST— 
JURISDICTION. 

1.  The  running  and  marking  by  processioners 
of  a  line  between  adjoining  landowners,  where 
no  boundary  line  had  been  previously  located 
and  established,  was  witliout  autliority  of  law. 
Accordingly,  the  superior  court  liad  no  juria- 
diction  of  the  case  made  by  a  protest  filed  to 
the  return  of  the  processioners  fixing  such  new 
line. 

2.  As  there  was  nothing  to  try,  the  refusal 
of  a  new  trial  was  not  erroneous.  Direction 
is  given  that  the  whole  proceeding  be  dismiss- 
ed for  want  of  jurisdiction  over  the  subject- 
matter.  Amos  Y.  Parker,  16  8.  B.  200,  88  Ga. 
754. 

(Syllabus  by  the  Ck)urt.) 

Error  from  superior  court  Franklin  county; 
R.  B.  Russell,  Judge. 

Action  between  Mack  Crawford  and  R.  M. 
Wheeler.  From  the  Judgment  Crawford 
brings  error.    Affirmed. 

W.  R.  Little  and  A.  G.  McOurry,  for  plain- 
tiff in  error.  J.  B.  Jones,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  affirmed,  with 
direction. 


cm  Ga.  871) 
8WEATMAN  et  al.  t.  WAI-L. 
(Supreme  0)urt  of  Georgia.    Aug.  8,  1900.) 

DI8MIS8AIy~BILL  OF  EXCBPTIONS-SUFFI- 
CIBNCT. 

1.  Where  a  case  came  on  for  trial,  and  the 
jud^e  announced  orally  from  the  bench  that  a 
motion  to  dismiss  it  was  sustained,  but  no  op 
der  of  dismissal,   though   one  had   been  pre 
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pared  by  defendant's  connsel,  was  si/nied  or  en-  | 
tered  on  the  minutes,  and  at  the  next  term  an  > 
order  was  passed  reciting  these  facts,  and  di- 
recting that  the  original  order  of  dismissal  be  I 
signed  and  entered  nunc  pro  tunc,  which  was  i 
done,  hdd  that,  whether  the  plaintiffs  were  or 
were  not  bound  to  except  to  the  action  taken 
at  the  preceding  term  witliin  due  time  there- 
after, they  cannot  maintain  a  bill  of  exceptions 
sued   out   aftet   the  adjournment   of   the   last 
term,  when  it  is  impossible  to  ascertain  there- 
from whether  exception  is  taken  to  what  was 
done  at  the  former  term,  or  to  the  order  direct- 
ing the  signing  and   entering  of   the   original 
order  of  dismissal.    Tliis  is  so  because  such  a 
bill  of  exceptions  does  not  comply  with  the  law 
requiring  alleged  errors  to  be  plainly  and  dis- 
tinctly pointed  out. 

2,  Where  a  bill  of  exceptions  recites  that  an 
order  was  passed  on  a  specified  day,  and  the 
record  shows  that  it  was  passed  on  a  different 
day.  the  record  will  control.  Applying  this 
well-established  rule  to  the  present  bill  of  ex- 
ceptions, it  does  not  affirmatiyely  appear  that  It 
was  tendered  within  the  time  required  by  law. 

(Syllabiu  by  the  Court) 

Error  from  superior  court,  Rabun  county; 
J.  B.  Estes,  Judge. 

Action  by  S.  C.  Sweatman  and  others 
against  Drew  WaU.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Dismissed. 

Crane  &  McMillan,  for  plaintiffs  in  error. 
W.  S.  Parks  and  H.  H.  Dean,  for  defendant 
In  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(Ill  Oa.  8e9) 

QBORGIA  RAILROAD  A  BANKING  00,  r. 
FITZGERALD. 

FITZGERALD  t.  GEORGIA  RAILROAD  ^ 
BANKING  CO. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
APPEAL-REVIBW. 
There  being  no  exception  to  the  rulings  of 
the  court  during  the  progress  of  the  trifu,  or 
to  the  charge,  and*  there  being  sufBcient  evi- 
dence to  support  the  verdict,  there  was  no  er- 
ror in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court,  i 

Error  from  superior  court,  Walton  county; 
R.  B.  Russell,  Judge. 

Action  between  the  Georgia  Railroad  A 
Banking  Company  and  Moselle  Fitzgerald. 
From  the  judgment  the  banking  company 
brings  error,  and  Fitzgerald  assigns  cross  er- 
rors. Judgment  on  main  bill  of  exceptions 
affirmed,  and  c^oss  bill  dismissed. 

Jos.  B.  A  Bryan  Cumming  and  H.  D.  Mc- 
Daniel,  for  plaintiff  in  error.  Henry  C.  Ron- 
«y  and  W.  8.  Upshaw,  for  defendant  in  error. 

PER  CURIAM.  Judgment  on  main  bill  of 
exceptions  affirmed;  cross  bill  dismissed. 

(Ill  Ga.  870) 

MAYOR.  BIO.,   OF  CITY  OF  ATHENS  ▼. 

SMITH. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

▲crriON  BT  MARRIED  WOBiAN— PERSONAL  IN- 
JURIES—DISM  ISSAIr-DBMURRER. 
L  A  married  woman  Hying  with  her  husband 
may   bring  an   action   in   her  own   name  for 


physical  injuries  sustained  by  her.  dv.  Code,  3 
2475;  C?ity  of  Atlanta  v.  Dorsey,  73  Ga.  479; 
Pavlovski  v.  Thornton,  15  S.  E.  822,  89  Ga. 
829. 

2.  A  general  motion  to  dismiss  a  suit  **be- 
cause  it  is  a  suit  for  a  tort  by  a  married  woman 
living  with  her  husband,  in  her  own  name 
alone,"  was  properly  overruled  where  the  pe- 
tition set  out  a  cause  of  action  against  the  de- 
fendant, and  prayed  for  certain  elements  of 
damage  for  which  the  plaintiff  could  recover, 
although  it  may  have  also  contained  prayers 
for  other  elements  of  damage  for  which  the 
plaintiff  had  no  right  to  sue.  A  general  demur- 
rer should  not  prevail  where  any  part  of  the 

Setition  is  good.  Reese  v.  Reese,  15  S.  E.  846, 
9  Ga.  645,  652,  and  cases  cited:  Munnerlyn 
V.  Bank,  14  &  E.  554,  88  Ga.  339:  May  v. 
Jones.  14  S.  E.  552,  88  Ga.  308,  312,  15  L. 
R.  A.  637,  and  cases  cited.  See,  also,  Baer 
V.  Christian,  9  S.  E.  790,  83  Ga.  322. 

3.  The  evidence  warranted  the  verdict  for 
those  elements  of  damage  alleged  in  the  peti- 
tion for  which  the  plaintiff  was  entitled  to  re- 
cover, and  the  trial  Judge  did  not  abuse  his  dis- 
cretion in  overruling  a  motion  for  a  new  trial 
based  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  <»urt,  Clarke  county; 
R.  B.  Russell,  Judge. 

Action  by  M.  S.  Smith  against  the  mayor 
and  common  council  of  the  city  of  Athens. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AiQrmed. 

F.  C.  Shackelford  and  Strickland  A  Green, 
for  plaintiff  in  error.  K  S.  Price,  W.  M. 
Smith,  and  Lumpkin  &  Burnett,  for  defend 
ant  in  error. 

FER  CURIAM.    Judgment  affirmed. 


(HI  G«.  743) 
MALPASS  V.  GRAVES. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

GUARDIAN-4>0WERS-SETTLJSMSNT  OF  CLAIMS. 

1.  When  a  guardian  makes  with  a  debtor  of 
his  ward  a  finni  settlement,  and,  on  receipt  of  a 
given  sum  paid  in  pursuance  thereof,  discharges 
such  debtor  from  further  liability,  the  ward,  if 
the  settlement,  thou|[h  not  a  Just  one,  was  free 
from  fraud  or  collusion,  cannot,  on  arriving  at 
majority,  maintain  against  the  debtor  an  ac- 
tion for  a  balance  which  he  ought  to  have  paid 
to  the  guardian  upon  a  proper  settlement.  Be- 
fore such  an  action  would  lie.  it  would  be  in- 
cumbent on  the  ward  to  directly  attack  and  set 
aside  the  settlement  actually  made;  and  to  a 
proceeding  for  this  purpose  the  guardian  would 
be  an  essential  party. 

2.  The  case  is  controlled  by  the  ruling  above 
made,  and  in  the  light  thereof  all  of  the  as- 
signments of  error,  the  decision  of  which  is  not 
controlled  by  the  foregoing  note,  related  to 
rulings  which,  even  if  erroneous,  were  not 
harmful  to  the  losing  party. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Elaneock  county; 
8.  Reese,  Judge. 

Action  by  Fairy  Malpass  against  R.  A. 
Graves.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Affirmed. 

Roberts  &  Pottle,  Jas.  A.  Harley,  and  R.  EL 
Lewis,  for  plaintiff  in  error.  W.  H.  Burwell 
and  Bacon,  Miller  &  Branson,  for  defendant 
in  error. 
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COBB,  J.  Fairy  Malpass  brought  suit 
against  Graves,  as  administrator  of  Henry 
Fraley,  deceased,  alleging  that  the  defend- 
ant's Intestate  was  the  executor  of  the  will 
of  her  grandfather  William  Fraley,  and  as 
such  was  liable  to  her,  in  different  stated 
sums,  for  alleged  acts  of  mismanagement  as 
the  representative  of  that  estate.  The  de- 
fendant answered,  denying  any  liability  on 
the  part  of  his  intestate  to  the  plaintiff.  The 
trial  resulted  in  a  verdict  in  favor  of  the  de- 
fendant, and,  the  plaintiff's  motion  for  a  new 
trial  having  been  overruled,  she  excepted. 

1.  At  the  trial  it  appeared  that  an  execu- 
tion for  $10,000  against  one  Watkins,  in  fa- 
vor of  William  Fraley,  came  into  the  hands 
of  Henry  Fraley,  as  executor,  and  that  by  a 
negligent  indulgence  granted  to  Waticins  a 
portion  of  this  debt  was  lost  to  the  estate. 
The  plaintiff  was  one  of  the  residuary  leg- 
atees under  the  will  of  William  Fraley,  and 
the  debt  of  Watkins  passed  under  the  resid- 
uary clause  of  the  will.  Lou  A.  Fraley,  as 
guardian  of  the  plaintiff,  gave  a  receipt  to 
Henry  Fraley,  as  executor  of  William  Fraley. 
for  a  given  sum  of  money,  in  which  it  was 
recited  that  the  sum  was  received  '*in  full  of 
amount  due  my  ward  from  residuary  clause 
in  the  will  of  said  deceased,"  except  two 
items,  which  are  not  involved  in  the  present 
controversy.  The  plaintiff  claims  that  the 
defendant's  intestate  was  liable  to  her  for 
her  portion  of  the  amount  due  on  the  Wat- 
kins execution  which  was  lost  by  his  negli- 
gence in  failing  to  press  the  collection  of  the 
same  with  due  diligence,  and  that  the  receipt 
given  by  her  guardian  should  not  be  so  con- 
strued as  to  preclude  her  from  calling  the 
executor  to  account  for  his  negligence.  The 
terms  of  the  receipt  of  the  guardian  are  broad 
enough  to  indicate  that  there  was  a  final 
settlement  between  her  and  the  executor 
as  to  this  matter;  and  as,  at  the  time  she 
receipted  the  executor,  the  claim  for  the 
amount  for  which  che  plaintiff  now  sues  was 
certainly  of  doubtful  character,  so  far  as 
the  prospect  of  collecting  the  same  was  con- 
cerned, tiie  guardian  was  authorized  to  com- 
promise the  same,  under  the  provisions  of 
section  3428  of  the  Gi\'11  Code,  which  de- 
clares that  guardians  are  authorized  to  com- 
promise all  contested  or  doubtful  claims  for 
or  against  the  estates  or  wards  that  they  rep- 
resent, to  submit  such  matters  to  arbitration, 
or  release  a  debtor,  if  to  the  interest  of  the 
estate  or  ward.  There  being  no  evidence 
whatever  to  show  that  the  receipt  given  by 
the  guardian  did  not  speak  the  truth,  or  that 
the  settlement  was  the  result  of  either  fraud 
or  collusion,  it  was  binding  between  the  par- 
ties to  the  same;  and  the  ward  could  not,  on 
arriving  at  majority,  maintain  a  suit  against 
the  executor  on  the  claim  which  was  thus 
settled  by  her  guardian.  If  the  settlement 
was  not  a  proper  one  to  be  made  by  the 
guardian,  the  ward  has  her  remedy  against 
her  guardian;  but  in  order  to  reach  the  es- 


tate of  the  executor,  if  it  can  be  sued  at  all, 
it  is  necessary  that  the  settlement  between 
him  and  the  guardian  should  be  directly  at- 
tacked, and  in  such  a  proceeding  the  guardian 
would  be  a  necessary  party.  Under  this 
view  of  the  case,  the  evidence  demanded  the 
verdict  rendered.  This  case  is  to  be  distin- 
guished from  the  case  of  Fraley  ▼.  T1iomaa» 
98  Ga.  375,  25  S.  B.  446,  in  that  in  the  latter 
case  Mrs.  Thomas,  the  residuary  legatee,  did 
not  receive  the  amount  paid  by  the  executor 
in  full  discharge  of  the  amount  due  her  un- 
der the  will. 

2.  There  were  assignments  of  error  in  the 
motion  for  a  new  trial  raising  other  ques- 
tions than  the  onB  above  dealt  with,  but,  un- 
der the  view  we  have  taken  of  the  case,  an 
of  them  complain  of  rulings  which,  even  if 
erroneous,  were  not  harmful  in  the  present 
case.  Even  if  the  receipt  of  the  guardian 
did  not  preclude  the  plaintiff  from  recovering 
for  the  rents  alleged  to  have  been  collected 
and  not  accounted  for  by  the  executor,  there 
was  no  sufficient  evidence  to  authorize  a  re- 
covery on  this  branch  of  the  case;  and  the 
failure  of  the  Judge  to  charge  the  jury  with 
reference  to  the  same  was,  therefore,  not 
productive  of  any  harm  to  the  plalntifT. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

(Ul  Ok  8G8) 

BORN  V.  SIMMONS. 

(Supreme  Court  of  Georgia.    Aug.  8.  1900.) 

POWER  OF  ATTORNEY— CONSTRUCTION. 

By  a  power  of  attorney  which  authorises 
the  agents  "to  transact  all  such  business  as  I 
may  not  be  able  to  attend  to  in  person;  to  take 
charge  of  and  attend  to  the  collection  of  all  my 
outstanding  debts;  •  •  •  to  look  after  the 
collection  of  rents,  make  divisions  of  crops  with 
tenants,  make  such  compromises  and  settle- 
ments as  in  their  judgment  is  for  my  interest* 
make  sale  of  such  property  as  I  may  desire  to 
dispose  of  from  time  to  time,  and  generally 
to  do  and  perform  all  acts  that  I  might  do  were 
I  in  good  health;  and  for  this  purpose  •  •  • 
to  sign  my  name  to  bonds,  receipts,  and  such 
other  papers  as  may  be  necessary  in  the  trans- 
action of  the  business  heretofore  set  forth," — 
the  agents  are  not  given  power  to  purchase 
mules  and  wagons  and  give  promissory  notes 
therefor.  The  general  words  in  the  power  mast 
be  construed  with  reference  to  the  specified  ob- 
jects to  be  accomplished,  and  limited  by  the  re- 
citals made  in  regard  thereto.  Mecbem,  Aar. 
§§  306-308;  Claflin  v.  Jersey  Works,  11  8.  H. 
721,  85  Ga.  27,  and  cases  cited. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Gwinnett  county; 
F.  F.  Juhan,  Judge  pro  hac 

Action  between  W.  H.  Bom  and  W.  B. 
Simmons.  From  the  Judgment,  Bom  brines 
error.    Reversed. 

0.  H.  Brand  and  T.  M.  Peoples,  for  plain- 
tiff in  error.  N.  L.  Hutchins,  for  defendant 
in  error. 


PBB  GUBIAM.    Judgment  reveraed. 


Ga.) 
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(111  Oa.  735) 

GREaSNB  T.  ALMAND. 
iSopreme  Ooart  of  Georgia.    Aug.  8,  1900.) 
BVIDBNCB-PEDIGREE. 
Sayings  of  a  deceased  person  cannot  be  ren- 
dered competent  eyidence  on  a  question  of  pedi- 
gree by  merely  proving  that  such  person  said 
he  was  a  kinsman   or  relative  of   the  person 
whose  pedigree  is  the  subject-matter  of  the  in- 
quiry.   The  fact  of  relationship  must  be  shown 
by  other  evidence. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Wilkes  county; 
B.  Reese,  Judge. 

Action  between  T.  G.  Greene  and  R.  A. 
Almand.  From  the  Judgment,  Greene 
brings  error.    Affirmed. 

T.  G.  Lawson  and  Wm.  Wynne,  for  plain- 
tiff in  error.  CoIIey  &  Sims,  for  defendant 
in  error. 

COBB,  J.  "Pedigree,  Including  descent, 
relationship,  birth,  marriage,  and  death, 
may  be  proved  •  •  •  by  the  declara- 
tions of  deceased  persons  related  by  blood 
or  marriage."  Civ.  Code,  S  6177;  Poster  ▼. 
Brooks,  6  Ga.  293.  "Before  such  declara- 
tions, however,  can  be  admitted,  the  rela- 
tionship of  the  declarant  to  the  family  must 
be  proved  by  other  evidence  than  his  dec- 
larations; for  it  would  be  a  petitlo  prin- 
cipii  to  say  that  his  declarations  are  receiv- 
able because  he  Is  a  member  of  the  family, 
and  he  is  a  member  of  the  family  because 
his  declarations  ar«  receivable."  1  Whart. 
Ev.  9  218.  'The  relationship  of  the  declar- 
ant with  tha  family  must  be  established  by 
some  proof  other  than  the  declaration 
itselif.'*  2  Tayl.  Ev.  €  640.  See,  also,  Amer- 
ican noteo  to  same  volume  (page  427);  1 
Greenl.  Ev.  (16th  Ed.)  198;  18  Am.  &  Eng. 
Enc  Law  (1st  Ed.)  260;  Abb.  Tr.  Ev.  (2d 
Ed.)  p.  117,  S  36;  Blackburn  v.  Crawfords, 
70  U.  S.  175,  18  L.  Ed.  186.  The  only  as- 
signment of  error  in  the  bill  of  exceptions 
which  was  argued  here  complained  of  the 
rejection  of  evidence  which  was,  under  the 
principles  above  referred  to,  clearly  Inadmis- 
sible, and  therefore  the  Judgment  is  affirm- 
ed.   All  the  Justices  concurring. 


(Ill  Ga.  737) 

SMITH  V.  FARMERS'  MUT.  INS.  ASS'N  OP 
GEORGIA. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
insurance:  policy— authority  op  aobnt. 
It  is  not  essential  to  the  validity  of  a  poli- 
cy of  insurance,  which  was  actually  Bigned  by 
the  president  and  secretary  of  the  company  by 
which  it  purported  to  have  been  issued,  that 
the  person  who,  in  behalf  of  the  company,  after 
the  policy  had  been  so  signed  and  placed  in  his 
hands,  filled  blanks  therein  so  as  to  make  It  a 
complete  contract,  and  who  then  delivered  tfie 
same  to  the  Insured,  should  have  been  clothed 
with  written  authority  either  to  fill  such  blanks 
or  make  the  delivery. 
^Syllabus  by  the  Court.) 

Brror  from  superior  court,  Elbert  county; 
8.  Reese,  Judge, 


Action  by  W.  H.  Smith  against  the  Farm- 
ers' Mutual  Insurance  Association  of  Geor- 
gia. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

John  P.  Shannon  and  Asbury  G.  McCurry, 
for  plaintiff  In  error.  W.  D.  Tutt,  for  de- 
fendant in  error. 

COBB,  J.  Smith  sued  the  Farmers'  Mu- 
tual Insurance  Association  of  Georgia  upon 
a  policy  of  fire  insurance  in  the  city  court 
of  Elbert  county.  At  the  trial,  in  addition 
to  evidence  of  the  value  of  the  property 
claimed  to  have  been  insured,  its  total  de- 
struction by  fire,  and  notice  of  loss  to  the 
company,  followed  by  a  refusal  on  its  part 
to  pay,  there  was  evidence  that  the  plaintiff 
received  from  one  Brown  the  paper  sued  on, 
signed  by  the  president  and  secretary  of  the 
association.  Brown  testified  that  he  was 
the  agent  of  the  association,  and  as  such 
filled  up  the  blanks  in  the  policy  which  had 
been  delivered  to  him  by  one  Manglebury, 
and  after  the  property  had  been  valued  by 
Thomas,  who  was  a  director  of  the  asso- 
ciation, delivered  the  policy  to  the  plaintiff, 
who  signed  the  same  as  required  by  the 
rules  of  the  association.  It  appeared  from- 
the  minutes  of  the  association  that  one 
Fickett  was  elected  local  agent  for  the  coun- 
ty in  which  the  plaintiflTs  property  was  lo- 
cated, and  that  Manglebury  was  appointed 
to  assist  him.  The  by-laws  of  the  associa- 
tion, which  were  In  evidence,  clearly  author- 
ized the  local  agent  to  appoint  assistants; 
one  of  such  by-laws  imposing  upon  the 
"agent,  or  any  one  appointed  by  him,"  cer- 
tain penalties  for  insuring  buildings  of  a 
certain  character,  and  another  by-law  pro- 
viding that,  should  the  agent  * 'appoint  as- 
sistants, such  assistants  shall  be  responsible 
to  their  appointees,  and  not  to  the  associa- 
tion, which  shall  hold  each  responsible  for 
everything  done  In  his  name."  At  the  con- 
clusion of  the  plaintiff's  evidence  a  motion 
was  made  to  rule  out  the  evidence  as  to 
what  had  been  done  by  Brown,  upon  the 
ground  that  it  appeared  therefrom  that  his 
authority  to  fill  the  blanks  in  the  policy  and 
deliver  the  same  was  not  in  writing.  The 
court  sustained  this  motion,  and  then,  upon 
motion  of  the  defendant,  granted  a  nonsuit. 
The  rulings  Just  referred  to  were  assigned 
as  error  in  a  petition  for  certiorari  which 
was  filed  by  the  plaintiff;  and  the  case  is 
here  upon  a  bill  of  exceptions,  in  which  a 
judgment  overruling  the  certiorari  is  as- 
signed as  error. 

As  the  effect  of  the  ruling  upon  the  testi- 
mony of  Brown  was  to  leave  the  plaintiff's 
case  in  a  condition  where,  although  the  pol- 
icy of  insurance  was  in  evidence,  it  did  not 
constitute  a  binding  contract  with  the  asso- 
ciation, we  will  deal  only  with  the  assign- 
ment of  error  on  that  ruling,  for  the  reason 
that,  if  Brown  had  authority  to  fill  the 
blanks  in  the  policy  and  deliver  the  same, 
the  evidence  In  behalf  of  the  plaintiff  was 
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Bafficlent  to  carry  the  case  to  the  Jury*  The 
local  agent  of  the  aasociatlon  was  undoubt- 
edly authorized  to  fill  blanks  in  policies,  and 
also  to  deliver  them.  There  Is  no  contro- 
yersy  as  to  this.  It  is  sald»  however,  that 
Manglebury  is  not  a  local  agent.  The  min- 
utes of  the  association  show  that  he  was  ap- 
pointed to  assist  the  local  agent  This 
would  prima  facie  clothe  him  with  the  same 
authority  as  the  agent  had,— at  least,  so  far 
as  soliciting  insurance  and  delivering  the 
form  of  contract  prescribed  by  the  associa- 
tion. If  Manglebury  be  treated  as  the  agent 
of  the  association,  duly  appointed,  he  has, 
under  the  by-laws,  undoubted  authority  to 
appoint  another,  being  responsible  for  the 
acts  of  his  appointee.  Can  such  an  appoint- 
ment be  made  otherwise  than  in  writing? 
is  the  question  to  be  determined  in  the  pres- 
ent case.  It  is  said  that  because  the  law 
requires  contracts  of  fire  insurance  to  be  in 
writing  (Civ.  Code,  ii  2022,  2089),  and  also 
that  an  agency  must  be  created  with  the 
same  formality  as  is  required  for  the  exe- 
cution of  the  act  for  which  the  agency  Is 
created  (Id.  S  3002),  Manglebury's  parol  ap- 
pointment of  Brown  would  not  authorlae 
him  to  fill,  in  behalf  of  the  company,  the 
blanks  in  the  policy  delivered  to  him.  The 
contract  of  insurance  was  contained  in  a- 
printed  policy  signed  by  the  officers  of  the 
association,  delivered  first  to  Manglebury, 
and  by  him  to  Brown.  All  that  was  neces- 
sary to  complete  the  contract  was  to  find 
some  one  who  was  willing  to  accept  the  pa- 
per upon  the  terms  therein  contained,  have 
the  property  valued  in  the  manner  prescrib- 
ed in  the  by-laws  of  the  association,  and  fill 
in  certain  blanks  In  the  policy.  Such  a  per- 
son was  found  in  the  present  case.  All  that 
Brown  was  to  do  was  to  fill  in  his  name, 
the  description  of  the  property,  and  the  date, 
after  the  property  had  been  valued  by  the 
director  in  the  manner  provided  in  the  rules 
of  the  association.  Brown  did  not  execute 
the  contract  for  the  association.  It  was 
already  executed  when  it  was  placed  in  his 
hands.  Blanks  in  a  written  instrument  may 
be  filled  in  by  parol  authority.  1  GreenL 
Bv.  (16th  Bd.)  f  668a,  note  8;  Abb.  Tr.  Bv. 
(2d  Ed.)  p.  504,  §  84,  and  cases  cited.  Does 
the  rule  just  referred  to  apply  in  a  case 
where  the  contract  evidenced  by  the  writing 
is  valid  only  when  it  is  in  writing?  In  In- 
gram V.  Little,  14  Ga.  173,  it  was  held  that 
*'a  deed,  duly  signed,  sealed,  and  attested, 
but  without  any  grantee  named,  and  with- 
out the  amount  of  the  purchase  money  stat- 
ed,—these  being  left  blank,— is  inoperative 
as  a  muniment  of  title,  and  cannot  be  com- 
pleted by  a  third  person  in  the  absence  of 
the  grantor,  without  authority  under  seal." 
In  the  opinion.  Judge  Nlsbet  says  that  "we 
put  our  decision  upon  authority,  conceding 
that  the  books  in  England  and  in  this  coun- 
try are  in  'distressing*  conflict,  and  with 
some  misgiving  whether  reason  and  com- 
mon sense  do  not  condemn  it."  In  Drum- 
right  V.  Philpot,  16  Qa.  428,  Judge  Lumpkin 


says  that  he  yl^ded  a  reluctant  assent  to 
the  ruling  in  Ingram  v.  Little,  and  then 
calls  attention  to  the  fact  that  the  doctrine 
therein  announced  had  been  repudiated  by 
Lord  Mansfield,  and  that  Chief  Justice  Mar- 
shall had  expressed  himself  dissatisfied  with 
the  extent  to  which  it  had  been  carried.  In 
Brown  v.  Colquitt,  73  Ga.  59,  it  was  held 
that  where  several  criminal  recognizances 
were  to  be  given,  and  the  same  surety 
agreed  to  sign  all  of  them,  and  did  so,— 
some  of  them  being  filled  out  at  the  time, 
and  some  of  them  having  the  name  of  the 
obligee  and  the  amount  blank,  which  were 
filled  in  by  the  sheriff  under  parol  authority 
so  to  do  from  the  surety,— the  bond  was  not 
invalid,  but  was  binding  on  the  surety.  It 
Is  to  be  noted  in  this  case  that  the  contract 
of  the  surety  (being  one  to  answer  for  the 
default  of  another)  belonged  to  that  class 
which  the  law  requires  to  be  in  writing  in 
order  to  be  binding.  The  case  of  Ingrana 
V.  Little  is  expressly  referred  to  in  the  opin- 
ion, and  the  doctrine  therein  announced  vir- 
tually repudiated.  In  Weaver  v.  Carter,  101 
Ga.  213,  28  S.  E.  869,  Mr.  Chief  Justice  Sim- 
mons says,  in  effect,  that  the  decision  in  In- 
gram V.  Little  was  practically  overruled  in 
Brown  v.  Colquitt  The  ruling  now  made 
is  in  perfect  accord  with  the  latter  case, 
which  seems  to  be  in  line  with  modem  de- 
cisions. It  may  be  safely  said,  in  view  of 
the  foregoing,  that  the  doctrine  announced 
in  Ingram  v.  Little  is  not  at  this  time  to  be 
regarded  as  the  law  of  this  state. 

It  was  erroneous  to  hold  that  the  policy 
was  invalid  because  Brown  did  not  have 
written  authority  to  fill  the  blanks  and  de- 
liver the  same.  Judgment  reversed.  AU 
the  justices  concurring. 


(UIQa.  740) 
CARITHBR9  v.  LEVY. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

ACTION  ON  NOTB-DBPBNSES-CONSIDERATiaN 
—FRAUD. 

1.  An  answer  to  an  action  upon  a  promissory 
note  which  was  given  for  the  purchase  of  iHt>p- 
erty,  containing  in  substance  the  following  al- 
legations, set  forth  a  good  defense:  The  prop- 
erty for  which  the  note  was  given  was  of  con- 
siderably less  value  than  the  price  agreed  upon, 
and  included  In  the  note.  The  defects  were  not 
patent.  The  defendant  was  induced  to  si^n 
the  note  by  false  and  fraudulent  representa.- 
tions  on  the  part  of  the  plaintiff  as  to  the  value 
and  character  of  the  property.  The  defendant 
was  thereby  deceived  and  defrauded,  and  In 
due  time  made  an  offer  to  rescind. 

2.  Applying  the  above  to  the  answer  and  tlie 
amendment  thereto  upon  which  the  trial  jodse 
passed  in  the  present  case,  it  was,  upon  the  de- 
murrer filed  by  the  plaintiff,  error  to  strike  tlie 
same. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  liadlson  eoim- 
ty;  S.  Reese,  Judge. 

Action  by  Mrs.  D.  Levy  against  J.  S. 
Carithers.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 


Ga.) 


COLLINS  V.  CARE. 
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JobD  H  Gordon  and  Z.  B.  Rogers,  for 
plaintiff  In  error.  J.  F.  U  Bond,  for  defend- 
ant in  error. 

LEWIS,  J.  This  was  a  suit  brought  by 
Mrs.  D.  Levy  against  J.  S.  Oaritbers  npon 
a  promissory  note  for  |900  principal,  besides 
Interest  and  attorney's  fees.  The  petition 
also  songbt  the  establishment  of  a  special 
Hen  upon  a  tract  of  land  which  the  maker  had 
given  for  the  purpose  of  securing  the  note. 
In  answer  to  the  suit  the  defendant  stated, 
in  substance:  That  the  note  was  procured  by 
fraud  and  fraudulent  representations  of  the 
plaintiff.  That  $740  of  the  amount  embraced 
in  the  note  sued  upon  was  given  for  the  lease 
of  a  beef  market  and  restaurant  in  the  town 
of  Elberton,  Ga.,  and  that,  at  the  time  of 
the  contract  touching  the  purchase  of  said 
property,  plaintiff  represented  to  the  defend- 
ant that  the  business  had  proved  paying  and 
profitable,  that  plaintiff  was  making  money 
out  of  the  same,  and  that  defendant  could 
not  only  make  money,  but  could  pay  off  the 
note  in  less  than  12  months'  time  from  the 
profits  of  the  business.  Defendant,  having 
no  experience  in  such  business,  and  repos- 
ing special  confidence  and  trust  in  the  plain- 
tiff, relied  upon  the  representations  as  to  the 
character  and  extent  of  the  business.  He  ao- 
cordingly  gave  the  note  and  deed  to  secure 
the  same,  and  put  an  experienced  man  in 
charge  of  the  business,  but  soon  thereafter 
discovered  that  it  was  being  conducted  at  a 
loss  to  defendant;  and  he  was  forced  to  quit 
the  business,  and  to  dispose  of  the  same  at 
the  sum  of  $200,  which  was  as  much  as  the 
property  was  worth.  The  defendant  filed  an 
amendment  to  his  answer,  which  was  allow- 
ed by  the  court,  alleging  that  he  had  discov- 
ered, soon  after  purchasing  the  market  and 
restaurant,  that  plaintiff  was  running  the 
business  before  the  sal^  at  a  considerable 
loss;  that  plaintiff  did  not  have  the  custom 
and  trade  as  represented  to  defendant,  and 
the  character  of  the  business  was  of  such  a 
nature  that  it  could  not  have  been  discovered 
by  defendant  before  he  made  the  trade.  As 
Soon  as  defendant  discovered  that  he  had  been 
deceived  by  the  false  representations  of  plain- 
tiff, he  offered  to  rescind  the  trade,  and  to 
place  plaintiff  in  as  good  position  as  she  was 
before  the  trade  was  made,  and  also  to  pay 
her  $100  extra  to  rescind  the  trade,  all  of 
which  plaintiff  refused.  To  defendant's  an- 
swer, plaintiff  filed  a  demurrer,  upon  which 
the  court  granted  an  order  that  tiie  demur- 
rer to  the  plea  as  amended  be  sustained,  and 
that  said  plea  be  stricken,  and  then  direct- 
ed a  verdict  in  favor  of  the  plaintiff  for  the 
amount  sued  for.  Upon  this  Judgment  error 
is  assigned  in  the  bill  of  exceptions.  The 
defendant  below  also  made  a  motion  for  a 
new  trial  on  the  general  grounds,  and  like- 
wise excepted  to  the  Judgment  overruling 
this  motion. 

1,  2.  We  think  the  answer  In  this  case 
sets  up  a  valid  defense  to  the  suit.  The  de- 
fense relied  upon  is  that  of  fraud*  caused  by 


false  and  fraudulent  representations  made  by 
the  payee  of  the  note  to  its  maker  as  to 
the  value  and  character  of  the  property  pur- 
chased. It  appears  from  the  answer  that 
the  pro];>erty  for  wiiich  the  note  was  given 
was  of  considerably  less  value  than  the 
price  agreed  upon  and  Included  in  the  note, 
that  the  defects  were  not  patent,  and  that 
defendant  was  induced  to  sign  the  note  by 
misrepresentations  on  the  part  of  the  plain- 
tiff In  reference  to  the  character  and  value  of 
the  property.  Acting  upon  the  misrepresenta- 
tions in  reference  to  the  property,  the  defects 
of  which  were  not  patent  to  the  purchaser, 
the  defendant  was  thereby  deceived  and  de- 
frauded; and  in  due  time,  as  appears  from 
the  amendment  to  his  answer  which  was  al- 
lowed by  the  court,  he  made  a  fair  offer 
to  rescind,  which  was  rejected.  The  answer 
made  out  a  clear  case  of  fraud  perpetrated 
by  the  vendor  of  the  property  upon  the  pur- 
chaser, made  with  design  to  deceive,  or  at 
least  which  actually  did  deceive,  the  purchas- 
er; and  therefore,  under  Civ.  Code,  SS  8533, 
4026,  the  conduct  of  the  vendor  in  this  case 
constituted  a  legal  fraud.  The  court  therefore 
erred  in  eliminating  this  defense  by  striking 
the  defendant's  answer.  For  a  full  discus- 
sion of  the  law  bearing  upon  this  subject 
of  misrepresentations,  see  the  case  of  New- 
man V.  H.  B.  Claflln  Co.,  107  Ga.  89,  32 
S.  B.  943,  and  opinion  on  page  90  et  seq., 
107  Ga.,  and  page  943  et  seq.,  82  S.  B. 
Though  the  facts  alleged  in  this  answer 
may  not  have  been  enough  to  authorize  a 
rescission  of  the  entire  contract,  we  do  not 
understand  that  the  defendant  is  seeking  that 
in  his  plea,  but  is  seeking  a  reduction  of  the 
purchase  money,  which,  under  the  decision 
in  the  case  of  Thompson  v.  Boyce,  S4  Ga. 
497.  498,  11  S.  B.  853,  he  clearly  has  a  right 
to  do. 

From  the  principles  of  law  applicable  ta 
this  case,  the  court  erred  in  sustaining  the 
demurrer  to  the  defendant's  answer.  Judg- 
ment reversed.    AH  the  Justices  concurring. 

(Ul  Ga,  867) 
COLLINS  V.  CARR. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

▲PPBAIr-ASSIGNMENT  OP  ERRORS— 

8UPP1CIBNCY. 

1.  The  supreme  court  has  no  authority  to  "de- 
cide any  question  unless  it  is  made  by  a  special 
assignment  of  error  in  the  bill  of  exceptions.*' 
Civ.  Code,  S  5584. 

2.  A  bill  of  exceptions  which,  after  setting 
forth  a  judgment  rendered  by  the  presiding 
Judge  in  a  case  submitted  to  him  for  decision 
without  a  Jury,  merely  adds,  "To  which  de- 
cision of  the  court  the  defendant  excepted,  and 
now  excepts,  and  assigns  the  same  as  error." 
does  not  contain  a  special  assignment  of  error, 
and  consequently  does  not  present  any  question 
which  this  court  can  lawfully  consider.  See 
Deposit  Co.  V.  Anderson,  28  S.  B.  382,  102 
Ga.  551,  and  cases  cited:  Henslee  v.  Henslee, 
27  S.  E.  676,  102  Ga.  554;  Peavy  v.  Atkinson, 
83  S.  B.  956.  108  Ga.  167;  Kimball  v.  Wil- 
liams, 33  S.  E.  9»4;  108  Ga.  812;  Wheeler  v. 
Worley,  35  S.  B.  639,  110  Ga.  — ;  Warren  v. 
Oliver  (Ga.)  35  S.  E.  673. 

(Syllabus  by  the  Court.) 
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Error  from  superior  court,  Hancock  coun- 
ty; 8.  Reese,  Judge. 

Action  by  J.  G.  Collins  against  J.  H.  Garr. 
From  the  Judgment,  Ck)llins  brings  error. 
Dismissed. 

Hunt  &  Merrltt  and  Jas.  A.  Harley,  for 
plaintiff  in  error.  W.  H.  Burwell,  L.  0.  Cul- 
rer,  and  R.  H.  Lewis,  for  defendant  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


an  Ga.  876) 

FIRST  STATE  BANK  T.  CARVER. 

(Supreme  Court  of  Gcoi-gia.    Aug.  9,  1900.) 

EXECUTION— CLAIM  CASE— DISMISSAL  OP  LEVY 
—ISSUES— JUDGMENT— EVIDENCE. 

1.  When  two  fi.  fas.  in  favor  of  the  same 
plaintiff  were  levied  upon  realty  whicli  was 
claimed  by  a  third  person  under  a  deed  from 
the  defendant  in  execution  of  older  date  than 
the  plaintiff's  judgments,  and  before  the  trial 
of  the  claim  case  the  plaintiff  filed  an  equitable 
amendment  in  aid  of  his  levies,  to  which  there 
was  no  demurrer,  and  upon  which  the  parties 
went  to  trial,  and  in  the  course  thereof  really 
contested  over  only  two  issues,  viz.  (1)  whether 
the  deed  under  which  the  claimant  asserted  ti- 
tle was  one  of  bargain  and  sale,  or  had  merely 
been  given  to  secure  a  debt;  and,  (2.)  if  the 
latter,  what  was  the  amount  of  that  debt,— 
the  plaintiff  in  the  amendment  referred  to  con- 
ceding the  priority  of  this  debt  over  his  execu- 
tions, and  praying  that  the  property  be  sold 
under  his  fi.  fas.,  and  that  out  of  the  proceeds 
thereof  the  amount  due  to  the  claimant  should 
be  first  paid,— Aetci:  (a)  that  a  refusal  to  dis- 
miss one  of  the  levies,  even  if  based  on  a  good 
ground,  resulted  in  no  injury  to  the  plaintiff; 
(b)  that,  in  such  a  case,  giving  a  charge  which 
restricted  the  verdict  to  be  rendered  by  the 
jury  to  a  mere  general  finding  as  to  whether 
or  not  the  property  was  subject  was  an  error 
requiring  a  new  trial;  (c)  that  a  verdict  ren- 
dered on  such  a  trial  which  simply  found  that 
the  property  leried  upon  was  subject  without 
more,  did  not  cover  the  issues  submitted. 

2.  That  a  judgment  does  not  follow,  or  is  not 
authorized  by,  the  rerdict  upon  wnich  it  is 
entered,  is  not  a  good  ground  of  a  motion  for  a 
new  trial. 

3.  On  the  trial  of  a  claim  case,  wherein  a  cor- 
poration was  the  claimant,  a  memorandum,  in 
the  form  of  a  written  statement,  in  reference  to 
a  question  involved  in  the  case,  made  and  de- 
livered to  the  plaintiff  in  execution  by  a  per- 
son not  shown  to  have  been  an  officer  or  an 
authorized  agent  of  the  corporation  at  the  time 
the  memorandum  was  made  and  delivered,  was 
not  admissible  In  evidence  over  the  objection  of 
the  claimant. 

4.  When  the  value  of  given  realty  at  a  speci- 
fied date  was  a  material  inquiry,  there  was  no 
error  in  rejecting  evidence  tending  to  show 
what  it  brought  at  a  public  sale  had  several 
years  thereafter. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Terrell  county; 
H.  C.  Sheffield,  Judge. 

Action  by  the  First  State  Bank  against 
A.  J.  Carver.  From  the  Judgment,  plaintiff 
brings  error.    Reversed. 

M.  C.  Edwards,  Jr.,  Jas.  G.  Parks,  Hoke 
Smith,  and  H.  C.  Peeples,  for  plaintiff  in 
error.  Worrill  &  Laing,  for  defendant  in 
error. 

HR  CURIAM.    Judgment  rerersed. 


(Ill  Ga.  Zm 
BHISOOB  et  al  T.  HOLDBR  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  190O.) 
EJECTMENT— BVIDENCE-DIRECnNO   VERDICT. 
The  plaintiff  showed  a  perfect  paper  title  to 
the   land    in    controversy,    but    the    defendant 
showed  a  prescriptive  title,  based  on  more  than 
seven  years'  adverse  possession  under  written 
evidence  of  title.    A  verdict  for  the  defendant 
was,   therefore,   demanded,  and  the  court  did 
not  err  in  so  directing. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Miller  oonnty; 
A.  G.  Powell,  Judge  pro  hac 

Action  by  A.  F.  S.  Briscoe  and  others 
against  Jefferson  Holder  and  others.  Judg- 
ment for  defendants  and  plaintiffs  bring  er- 
ror.   Affirmed. 

W.  C.  Worrill,  C.  C.  Bush,  and  B.  H.  S. 
Sheffield,  for  plaintiffs  in  error.  B.  B.  Bower. 
for  defendants  in  error. 

PER  CURIAM.    Judgment  afDrmed. 


(lU  Oa.  87S) 
BROOKS  T.  STROUD  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 
INJUNCTION— REMEDY  AT  LAW. 

1.  Under  the  facts  alleged  in  the  petition,  the 
remedy  at  law  was  not  as  complete  as  in  equity, 
and  the  court  did  not  err  in  overruling  the  de- 
murrer. 

2.  The  evidence  was  conflicting  on  the  mate- 
rial issues,  and  the  judge  did  not  abuse  his  dia- 
cretion  in  granting  the  injunction. 

(Syllabus  by  the  0)urt) 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  Sam  Stroud  and  others  against 
R  P.  Brooks.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Cabaniss  &  Willingham,  for  plaintiff  In 
error.  Stone  &  Williamson  and  Persons  & 
Persons,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


cm  Ga.  875) 

HAMILTON  et  al.  t.  PHBNIX  INS.  CO. 

(Supreme  (}ourt  of  Georgia.    Aug.  9,  1900.) 

CERTIORARI— RENEWAL  OP  APPLICATION— 
DISMISSAL. 

1.  If  an  original  application  for  a  writ  of  cer- 
tiorari be  for  any  reason  roid,  an  attempted 
renewal  thereof  within  six  months  must  be 
held  to  be  ineffectual.  Williamson  v.  Ward- 
law,  46  Ga.  126;  McClendon  ▼.  Phosphate 
Co.,  28  S.  E.  152,  100  Ga.  219. 

2.  The  certiorari  originally  sued  out,  of  which 
It  is  claimed  the  present  is  a  renewal,  has  been 
judicially  declared  absolutely  Told.  Hamilton 
V.  Insurance  Co.,  33  S.  B.  705,  107  Ga.  728. 
Being  void,  it  could  not  be  renewed;  and,  not 
having  been  presented  for  sanction  within  30 
days  of  the  rendition  of  the  verdict  which  it 
seeks  to  review,  the  motion  to  dismiss  shoald 
have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  between  G.  R.  &  S.  U  Hamilton  & 
Co.    and   the   Pheniz   Insurance   €k>mpany. 
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From  an  order  granting  a  renewal  of  the  cer- 
tiorari, Hamilton  &  Co.  bring  error.  Be- 
Tersed. 

J.  T.  Pendleton  and  S.  HoldemeBf,  for 
plaintiffs  In  error.  John  C.  Beed  and  Oscar 
Reese,  for  defendant  in  error. 

PBB  CURIAM.    Judgment  reversed. 


(Ul  G«u  664) 

MILLER  et  a),  t.  FREEMAN. 

(Supreme  Court  of  Georgia.    Aug.  7,  1900.) 

ACTION  BBTWBBN  PARTNERS— ACCOUNTING. 

1.  Where  a  partnership  has  been  fuUy  launch- 
ed and  is  continuing,  one  of  the  partners  cannot 
maintain  against  the  other  an  action  at  law 
for  damages  resulting  to  the  pai-tnership  by 
reason  of  the  defendant's  failure  to  perform  a 
duty  imposed  upon  him  by  a  stipulation  in  the 
partnership  agreement.  This  is  true  although 
the  plaintiff  may  seek  to  recover  only  his  pro 
rata  share  of  the  damage,  and  although  at  the 
time  the  suit  is  brought  the  partnership  may 
owe  no  debts  to  third  persons,  and  there  may  be 
no  other  debt  due  by  either  party  to  the  other. 

2.  An  accounting  may  be  had  in  equity  by 
one  partner  against  the  other,  without  a  final 
winding  up  and  dissolution,  in  a  case  where 
the  partnei-ehip  has.  by  the  agreement,  several 
years  to  run,  and  where  the  partnership  articles 
contemplate  a  settlement  at  the  end  of  each 
season. 

(Syllabus  by  the  Oonrt) 

Brror  from  city  court  of  Floyd  county; 
John  H.  Reece,  Judge. 

Action  by  F.  B.  Freeman  against  G.  H. 
Miller  &  Son.  Judgment  for  plaintiff.  De- 
fendants bring  error.    Reversed. 

Dean  &  Dean,  for  plaintiffs  in  error 
Wright  &  Ewing  and  a  N.  Featherstov"  for 
defendant  In  error. 

SIMMONS,  C.  J.  Suit  was  brought  in  the 
city  court  by  F.  B.  Freeman,  as  administrator 
with  the  will  annexed  of  G.  S.  Freeman, 
against  Miller  &  Son;  the  petitioner  alleging 
that  a  contract  had  been  entered  into  be- 
tween his  testator  and  the  defendants,  which 
was  in  substance  as  follows:  Plaintiff's  tes- 
tator had  leased  to  the  defendants  a  certain 
described  tract  of  land  for  a  term  of  15 
years  from  January  1,  1898.  Defendants 
were  to  furnish  during  1803  as  many  peach 
trees  as  would  be  required  to  plant  the  land 
leased,  and  also  to  furnish  trees  to  replant 
whenever  necessary  during  the  first  three 
years  of  the  lease.  Plaintiff's  testator  was 
to  cultivate,  prune,  pick,  and  pack  the  fruit 
as  directed  by  the  defendants;  the  same  to 
be  cultivated  during  the  first  three  years  in 
a  designated  way.  After  the  ezpiradon  of 
the  three  years  the  orchard  was  to  be  cared 
for  according  to  the  terms  prescribed  in  the 
contract.  The  defendants  were  to  attend 
to  the  procuring  of  packages  necessary  to  ship 
the  fruit,  and  were  to  have  full  control  of 
the  shipping  and  selling  of  the  fruit  After 
three  years  all  expenses  necessary  to  a  proper 
carrying  on  of  the  business  were  to  be  borne 
equally  by  each  party.  The  net  profits  de- 
rived from  the  sale  of  the  fruit  were  to  be 
86  S.B.-61 


equally  divided  between  the  plaintiff's  tes- 
tator and  the  defendants.  It  was  distinctiy 
stipulated  that  all  of  the  conditions  in  the 
contract  were  to  be  binding  upon  the  heirs, 
executors,  and  assigns  of  the  parties.  The 
petition  further  alleged  that  since  the  death 
of  the  pUintiff's  testator  the  defendants 
have,  in  their  dealing  with  the  petitioner, 
treated  the  contract  as  binding  and  obliga- 
tory; that  in  1898  defendants  failed  to  pro- 
cure the  packages  necessary  to  ship  the  fruit 
in  BufScient  time  to  properly  and  seasonably 
ship  and  market  the  same,  and  thereby  pe- 
titioner was  damaged  in  amounts  which  are 
set  forth  in  detail  In  the  i)etitlon,  aggregat- 
ing the  sum  of  $2,896.10,  for  which  sum, 
with  interest  petitioner  prays  Judgment 
By  an  amendment  to  the  petition  It  was  al- 
leged that  one  inducement  which  moved  the 
plaintiff's  testator  to  enter  Into  the  contract 
was  that  the  defendants  were  experienced 
fruit  shippers,  and  plaintiff,  under  the  con- 
tract relied  upon  them  to  procure  the  neces- 
sary packages  to  ship  and  market  the  fruit; 
that  there  is  nothing  due  and  unaccounted  for 
between  the  plaintiff  and  defendants  on  the 
contract,  except  the  matter  set  forth  In  the 
petition;  that  the  parties  to  the  contract  in- 
terpreted the  same  as  providing  for  a  division 
of  the  profits  at  the  end  of  each  season,  and 
have  so  acted;  that  there  are  no  debts  due 
by  the  parties  to  the  contract  to  others  in 
connection  with  the  business  with  which 
the  contract  deals,  and  there  Is  no  debt  due 
by  either  one  of  the  parties  to  the  other,  ex- 
cept the  claim  set  forth  in  the  petition.  To 
this  petition  the  defendants  demurred.  The 
court  overruled  the  demurrer,  and  the  de- 
fendants excepted. 

There  were  but  two  questions  argued  by 
counsel  for  plaintiff  in  error:  First  can 
one  partner  maintain  an  action  against  his 
co-partner  in  a  court  having  no  equity  juris- 
diction? And,  second,  the  title  to  the  prop- 
erty alleged  to  have  been  damaged  being  in 
the  partnership,  ought  not  the  action  to  have 
been  brought  in  the  name  of  the  partnership? 
No  question  was  raised  here  as  to  whether 
the  contract  between  the  parties  constituted 
them  partners.  See,  however,  in  this  connec- 
tion, the  case  of  Gray  ▼.  Blasingame  (Ga.)  86 
S.  E.  658. 

Treating  the  contract  as  one  of  partner- 
ship, we  think  that  the  present  action  was 
not  maintainable  at  law,  and  that  the  Judge 
erred  in  overruling  the  demurrer  to  the  pe- 
tition. The  case  fell  within  the  recognized 
rule  that  one  partner  cannot  before  a.  final 
winding  up  of  a  partnership,  maintain 
against  his  co-partner  an  action  at  law 
based  upon  partnership  transactions.  This 
rule  has  but  few  exceptions;  most  of  the  so- 
called  exceptions  being  apparent  only,  and 
not  real.  After  the  partnership  is  practical- 
ly at  an  end,  whether  it  be  a  single  venture 
or  otherwise,  the  rule  cannot  apply,  for  the 
parties  are  no  longer  partners.  So  an  ac- 
tion may  be  maintained  for  the  breach  of 
an  agreement  to  enter  Into  a  partnership,  or 
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of  an  agreement  to  contribute  to  the  capital 
stock,  or  in  any  other  way  assist  in  launch- 
ing the  partnership.  And,  where  the  basis 
of  the  suit  is  a  matter  not  connected  with  the 
partnership  atfairs,  the  rule,  of  course,  can- 
not apply.  The  present  suit  is,  howerer,  not 
like  those  Just  mentioned.  It  falls  within 
the  general  rule  against  suits  between  part- 
ners, and  cannot  be  maintained  unless  it  Is 
within  the  exception  to  that  rule  which  is 
thus  stated  by  Judge  Story:  ^'Whereyer 
there  is  an  express  stipulation  in  the  partner- 
ship articles,  which  is  violated  by  any  part- 
ner, an  action  at  law  (either  assumpsit  or 
coyenant,  as  the  case  may  require)  will  or- 
dinarily lie  to  recover  damages  for  the 
breach  thereof."  Story,  Partn.  (7th  Ed.)  § 
il&  While  this  statement  of  the  exception 
is  very  broad,  we  think  that,  in  seeking  to 
determine  whether  this  case  is  within  it 
it  should  be  construed  with  reference  to  other 
authorities,  and  to  the  cases  upon  which  it 
is  iMised.  A  careful  consideration  of  the 
statement,  and  of  the  authorities  cited  to 
sustain  it  will  show  that  the  cases  falling 
within  this  exception  are  of  three  classes: 
<1)  those  in  which  the  partnership  is  inchoate 
and  has  never  been  launched;  (2)  those  In 
which  the  partnership  is  at  an  end;  and  (3) 
those  in  which  the  stipulation  which  is  vio- 
lated, and  for  the  breach  of  which  the  ac- 
tion is  brought  is  one  between  the  partners 
individually,  and  '*the  damages  from  which 
belong  exclusively  to  the  other  partner,  and 
can  be  assessed  without  an  accounting.**  See 
2  Bates,  Partn.  %  889.  The  statement  of 
the  exception  in  Pars.  Partn.  (4th  Ed.)  p. 
258,  §  191,  that  '^whenever  there  has  been 
any  breach  of  an  express  stipulation  between 
persons  who  are  partners,  an  action  for  dam- 
ages will  be  sustainable,  unless  the  breach 
or  the  stipulation  itself,  or  both,  are  such 
that  they  involve  the  whole  partnership  busi- 
ness and  accounts,  and  the  damages  can  be 
determined  only  by  first  settling  those  ac- 
counts," is  more  carefully  worded;  and  the 
instance  given  as  an  illustration  is  where 
"one  partner  agrees  to  pay  the  other  a  cer- 
tain salary  or  commission,  or  other  compen- 
sation for  his  services,  over  and  above  his 
share  of  the  profits,  and  independently  of 
them."  This  is  not  in  any  sense  incon- 
sistent with  the  doctrine  laid  down  in  the 
case  of  Hill  v.  Palmer,  56  Wis.  130,  14  N. 
W.  23,  in  which  it  was  said:  "The  test  seems 
to  be  that  if  the  damages  resulting  from  a 
breach  of  a  covenant  or  stipulation  in  the 
partnership  agreement  by  one  partner  be- 
long exclusively  to  the  other  partner,  and 
can  be  assessed  without  taking  an  account 
of  the  partnership  business,  covenant  or  as- 
sumpsit may  be  maintained  by  the  injured 
partner  against  the  other  for  such  damages." 
Among  the  cases  cited  to  sustain  the  Judge 
in  overruling  the  demurrer  in  the  present 
case  are  several  in  which  the  stipulation  vio- 
lated was  between  the  partners  individually, 
and  not  for  the  benefit  of  the  partnership. 
Such  cases  are  not  In  conflict  with  what  la 


here  laid  down.  Others  of  those  cases  are 
suits  for  a  wrongful  dissolution,  or  cases  in 
which  the  partnership  was  never  launched. 
With  most  of  them  the  only  fault  is  that  1b 
ruling  properly  the  particular  cases,  broad 
statements,  made  in  reference,  not  to  the 
cases  decided,  but  to  partnership  cases  gen- 
erally, are  not  always  guarded  and  restricted 
with  sufiScient  care.  So  far  as  we  can  find, 
every  case  worthy  of  note  in  which  this  point 
is  expressly  decided  seems  to  be  an  authority 
against  the  ruling  of  the  court  below  in  the 
present  case.  In  section  196,  Colly.  Partn. 
(6th  Ed.),  It  is  said  that  the  right  of  one  part- 
ner to  maintain  an  action  at  law  against  his 
co-partner  for  the  breach  of  a  stipulation  in 
the  partnership  agreement  during  the  exist- 
ence of  the  partnership,  does  not  extend  to 
cases  "where  the  damages  to  be  recovered  are 
of  necessity  payable  out  of,  or  when  recover- 
ed payable  into,  the  partnership  fund."  Mr. 
Wood,  In  his  notes  to  the  section  of  Gollyer 
Just  cited,  states  the  test  as  follows:  "An  ac- 
tion for  damages  for  the  breach  of  an  express 
agreement  entered  into  by  one  partner  with 
another  will  lie  if  the  damages,  when  recov- 
ered, will  belong  to  the  plaintiff  alone.'*  In 
Gow,  Partn.  (3d  Ed.)  p.  70  et  seq.,  the  first 
statement  of  the  right  to  sue  for  the  breach 
of  a  partnership  agreement  is  as  broad  as  that 
of  Judge  Story,  which  it  is  cited  to  sustain. 
Every  single  instance  given  to  Illustrate  It  is, 
however,  in  perfect  accord  with  those  authori- 
ties which  limit  the  right  to  sue  at  law  during 
the  continuance  of  the  partnership  to  those 
cases  in  which  the  stipulation  Is  between  the 
partners  personally,  and  not  for  the  benefit 
of  the  partnership,  or  between  it  and  one  or 
more  of  its  members.  After  mentioning 
cases  where  the  breach  is  of  an  agreement 
to  advance  money  to  launch  the  partnership, 
and  of  an  agreement  not  for  the  benefit  of  the 
partnership,  but  between  the  partners  per- 
sonally, and  of  an  agreement  to  account  it  Is 
said:  **Where  a  penalty  is  reserved  in  case 
of  breach  of  a  partnership  agreement  one 
partner  can  recover  on  the  covenant  against 
his  co-partner;  and  if  it  is  stipulated  in  the 
articles  of  partnership  that  one  of  several 
partners  shall  sue  for  the  penalty  agreed  on, 
and  divide  the  amount  between  his  co-part- 
ners who  have  not  committed  a  breach  of  the 
articles,  such  agreement  will  be  bindins*  al- 
though the  partner  appointed  to  sue,  if  he  In- 
curred the  penalty,  could  not  sue  himself. 
The  same  rule  applies  to  every  other  species 
of  lawful  covenant  by  which  partners  re- 
ciprocally and  severally  bind  themselves  Inter 
se  to  the  performance  of  any  particular  act  or 
thing."  In  2  Lindl.  Partn.  (Rapalje's  Bd.) 
p.  456,  it  Is  pointedly  stated  that  before  the 
English  Judicature  acts  of  1873  and  1875,  "no 
action  at  law  could  be  brought  by  one  partner 
against  another  for  the  recovery  of  money  or 
property  payable  to  the  firm,  as  distinguished 
from  the  partner  suing.  •  ♦  •  An  agree- 
ment by  each  partner  with  his  co-part- 
ners might  indeed,  be  framed  so  as  to  enable 
one  to  be  sued  by  the  others,  if  care  was  taken 
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to  exclude  the  partner  sued  from  all  share  In 
what  was  sought  to  be  recovered  from  him, 
and  to  exclude  the  partner  suing  from  all  ob- 
ligation to  contribute  to  his  own  pasrment; 
but  an  agreement  so  as  to  accomplish  both 
these  objects  was  not  generally  convenient." 
Again,  in  the  same  work  (page  562),  it  is  said: 
"An  action  for  damages  for  the  breach  of  an 
express  agreement  entered  into  by  one  part- 
ner with  another  would  lie  if  the  damages, 
when  recovered,  would  have  belonged  to  the 
plaintiff  alone.*'  With  this  the  other  au- 
thorities are  in  accord.  '*An  action  at  law 
will  lie  for  a  premature  dissolution  in  vlola« 
tion  of  the  partnership  agreement;  but  to 
sustain  such  an  action,  the  claim  must  be,  not 
for  the  recovery  of  any  share  of  profits  or 
agreed  compensation  due  him  from  the  firm, 
but  for  the  wrong  done  him  personally,  as  dis- 
tinguished from  a  breach  of  duty  owing  to 
the  firm.  This  rule  applies  to  the  violation 
of  all  other  stipulations  in  the  articles,  the 
damages  from  which  belong  exclusively  to 
the  other  partner,  and  can  be  assessed  with- 
out an  accounting."  17  Am.  &  Eng.  Enc. 
Law  <lst  Ed.)  p.  1264.  ''Partners  can,  by 
agreement,  separate  any  part  of  the  business 
from  the  general  rul^  of  partnership,  and 
make  a  separate  and  individual  obligation  of 
it,  as  between  each  other;  and  in  such  case  the 
liability  can  be  enforced  at  law,  independent 
of  the  state  of  the  partnership  accounts.  But 
the  real  test  is  not  solely  whether  the  action 
can  be  tried  without  going  into  the  partner^ 
ship  accounts,  but  whether  the  defendant  has 
bound  himself  personally  to  the  plaintiff."  2 
Bates,  Partn.  S  878.  See,  also,  Ryder  v.  Wil- 
cox, 103  Mass.  24,  28;  Wills  v.  Simmonds,  8 
Hun,  189;  Stone  v.  Wendover.  2  Mo.  App.  247; 
15  Enc.  PI.  &  Prac.  p.  1046. 

Where,  therefore,  the  stipulation  is  an 
agreement  by  one  partner  individually  to  do 
something  for  the  benefit  of  the  other  indi- 
vidually, and  imposes  an  obligation  binding 
the  one  personally  to  the  other,  its  breach 
gives  a  right  of  action  at  law,  if  the  damages 
can  be  assessed  without  an  investigation  of 
the  partnership  accounts.  But  where  the 
stipulation  is  for  the  benefit  of  the  partner* 
ship,  and  consequently  of  both  partners, 
neither  partner  alone  has  a  right,  the  part- 
nership relation  existing,  to  sue  in  his  own 
name,  and  at  law,  for  the  damages  arising 
from  its  breach.  There  was  in  the  present 
case  no  covenant  to  furnish  crates,  but  merely 
an  agreed  distribution  of  partnership  duties, 
by  which  the  duty  of  securing  crates  was  put 
upon  the  defendants,  while  the  cost  of  the 
crates  was  to  be  defrayed  by  the  partner- 
ship. The  defendants  did  not  agree  to  con- 
tribute the  crates,  but  merely  to  see  that 
crates  were  proclired.  The  crates  were  to  be 
used,  not  by  the  plaintiff,  but  by  the  partner- 
ship; and  the  right  to  the  profits  was  in  the 
partnership,  and  not  solely  in  the  plaintiff. 
The  damage  arising  from  the  breach  was  to 
the  partnership,  and  the  plaintiff  was  not 
damaged  at  all,  except  by  the  reduction  of 
the  amount  he  should  receive  of  the  part- 


nership profits.  Had  there  been  losses,  he 
would  have  been  damaged  only  by  having  to 
contribute  more  to  tbe  payment  of  such 
losses.  While  the  damage  arising  from  the 
breach  of  the  defendant's  agreement  was  te 
the  partnership,  one  cannot  sue  himself,  or 
be  in  the  same  action  party  plaintiff  and  de- 
fendant, and  therefore  the  partnership  could 
not  maintain  a  suit  against  the  defendants. 
Further,  the  compensation  owed  to  the  part- 
nership by  the  defendants  for  their  breach  of 
duty  was  a  partnership  asset,  and  one  part- 
ner could  not  collect  and  keep  it  2  Bates, 
Partn.  §  849.  These  rules— that  a  partner- 
ship cannot  sue  one  of  its  members,  and  that 
one  partner  cannot  recover  from  his  co-part- 
ner an  amount  due  the  partnership— are  uni- 
versally recognized,  and  the  plaintiff  sought 
to  evade  them  by  suing  for  only  his  pro  rata 
share  of  the  amount  due  the  partnership. 
This  cannot  be  done.  See  Id.  §  1018.  "One 
partner  cannot  recover  his  share  of  a  debt 
due  to  the  partnership  in  an  action  at  law 
prosecuted  in  his  own  name  alone  against 
the  debtor."  Vinal  v.  Land  Co.,  110  U.  S. 
215,  4  Sup.  Ot  4,  28  L.  Ed.  124.  And  a  suit 
against  one  of  the  partners  does  not  In  this 
particular  differ  from  a  suit  against  a  stran- 
ger. While  the  partnership  continues,  what- 
ever sum  Is  due  from  the  defendants  on  ac- 
count of  their  breach  of  the  partnership 
agreement  is  due  to  the  partnership,  and  not 
to  tbe  plaintiff  alone,  and  must  be  considered 
as  partnership  assets.  "So  long  as  the  com- 
munity relation  subsists,  neither  party  has  a 
remedy  at  law  in  respect  to  the  joint  assets." 
Hunt  V.  Morris,  44  Miss.  314.  And  the  plain- 
tiff, therefore,  ought  not  to  be  permitted  to 
maintain  the  present  action.  Until  after  a 
dissolution  or  termination  of  the  partnership 
agreement  he  cannot  maintain  such  an  ac- 
tion at  law;  and  the  Judge  should  have  sus- 
tained the  demurrer  to  the  plaintiff's  petition, 
as  it  showed  that  the  partnership  relation 
still  continued.  While  it  appeared  that  fur- 
ther than  the  claim  made  in  the  present  suit 
neither  partner  owed  anything  to  the  other, 
and  that  the  partnership  owed  no  debts  to 
third  persons,  it  did  not  appear  that  debts 
were  not  due  to  the  partnership,  or  that  there 
were  no  funds  on  hand,  or  that  the  profit! 
already  collected  had  been  equally  divided. 
And,  even  had  all  these  things  appeared, 
there  may  have  been  partnership  transactions 
the  next  day,  as  a  result  of  which  the  part- 
nership may  have  become  Indebted  to  third 
parties,  and  other  such  transactions  may  oc- 
cur at  any  time.  One  partner  should  not  be 
compelled  to  make  payment  to  the  other,  to 
settle  a  partnership  matter,  when  the  part- 
nership assets  may  be  used  for  that  purpose. 
The  liability  of  one  partner  to  the  other  is 
for  such  sum  only  as  will  settle  all  cross 
claims,  and  this  is  usually  best  ascertained 
by  an  accounting.  See  Abb.  Tr.  Bv.  (2d  Bd.) 
p.  281.  Even  though  the  defendants  in  the 
present  case  are  liable  to  account  for  their 
failure  to  properly  provide  crates,  and  for  the 
resulting  damages,  their  share  of  the  ondl 
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Tided  profits  may  be  greater  than  this  liabil- 
ity, and  they  may  be  In  fact  creditors  of  the 
partnership.  If  this  be  true,  tliey  should  not 
be  compelled  to  submit  to  a  Judgment,  when 
they  can  then  recover  of  the  partnership 
more  than  enough  to  pay  the  judgment  And 
certainly  if  the  business  is  continuing,  and 
the  partnership  likely  to  become  indebted  to 
third  persons,  it  would  not  be  proper  to  al- 
low such  a  suit  as  the  present  one.  The 
reason  given  in  Story,  Eq.  Jur.  §  664,  why  a 
somewhat  different  action  between  partners 
cannot  be  maintained,  will,  with  little 
change,  apply  to  the  present  case:  It  is  im- 
possible, during  the  continuance  of  the  part- 
nership, without  taking  a  general  account,  to 
say  that  any  one  partner  is,  on  the  whole,  a 
debtor  of  the  firm  to  such  an  amount  And, 
if  he  is,  how,  in  point  of  technical  propriety, 
can  a  remedy  be  Instituted  against  him  by 
the  other  partner  alone,  as  contradistin- 
guished from  the  partnership?  See  2  Bates, 
Partn.  §  &19,  where  It  is  said:  "Even  if  there 
are  no  debts,  yet  collections  must  be  received 
unequally  by  the  partners.  The  mutual  bal- 
ances are  therefore  constantly  fluctuating 
quantities,  and  a  judgment  on  any  one  item 
would  settle  nothing,  and,  if  allowed,  would 
produce  a  multiplicity  of  suits." 

We  think,  for  these  reasons,  that  the  pres- 
ent case  is  one  in  which  an  action  at  law 
cannot  be  maintained  by  the  plaintiff  during 
the  continuance  of  the  partnership  relation. 
The  amount  of  the  assets  and  profits  can 
be  best  determined  by  an  equitable  account- 
lng»  in  which  all  differences  may  be  adjusted. 
It  is  urged  as  an  objection  to  forcing  the 
plaintiff  to  seek  an  accounting  that  it  would 
be  a  hardship  to  force  a  dissolution  of  a  part- 
nership which  is  designed  to  continue  for 
several  years  longer.  We  think  that  this 
objection  is  untenable,  for  two  reasons:  In 
the  first  place,  while  equity  Jurisdiction  is 
extended  to  cases  where  the  law  does  not 
afford  a  full  or  adequate  remady,  a  court  of 
law  cannot  take  cognizance  of  cases  not 
otherwise  within  its  Jurisdiction  solely  be- 
cause equitable  relief  can  be  obtained  only 
on  conditions  which  seem  unreasonable  or 
oppressive.  In  the  second  place,  the  rule 
laid  down  by  the  older  text  writers,  and  in  a 
few  of  the  older  cases,  that  an  accounting 
cannot  be  had  in  a  court  of  equity  unless 
there  be  a  prayer  for  a  dissolution,  is  now  by 
no  means  recognized  as  applying  to  all  cases. 
There  are  now  many  well-recognized  excep- 
tions. "It  was  formerly  considered  that  no 
account  between  partners  could  be  taken  in 
equity,  save  with  a  view  to  dissolution;  and 
a  bill  praying  an  account  but  not  a  dissolu- 
tion, has  been  held  bad  on  demurrer.  But 
this  rule  has  been  gradually  relaxed;  for  it 
has  been  felt  that  more  injustice  frequently 
arose  from  the  refusal  of  the  court  to  do  less 
than  complete  Justice,  than  could  have  arisen 
from  interfering  to  no  greater  extent  than 
was  desired  by  the  suitor  aggrieved."  2 
Llndl.  Partn.  (Rapalje's  Ed.)  p.  494. 
''Whether   one   partner    la   entitled   to    the 


remedy  of  an  accounting  as  against  hi» 
co-i)artners,  without  praying  for  a  dissolution 
of  the  co-partnership  and  a  winding-up  of  the 
business,  is,  so  far  as  text-books  are  to  be 
believed,  very  doubtful;  but  a  careful  ex- 
amination of  the  voluminous  authorities  ex- 
tant upon  the  subject  would  seem  to  leave  no 
doubt  whatever  that  the  action  is  a  proper 
one,  and  can  be  maintained,  not  only  during 
the  existence  of  a  partnership,  but  for  the 
very  purpose  of  settling  questions  in  order  to 
avoid  a  dissolution.  •  •  •  And  not  only 
is  any  such  rule  [that  an  accounting  cannot 
be  had  without  a  prayer  for  a  dissolution] 
manifestly  oppressive  in  principle,  since  a 
partner  is  surely  entitled  to  the  benefit  of 
the  articles  during  the  existence  of  the  part- 
nership, and  not  upon  dissolution  alone,  but 
it  is  manifestly  absurd,  since  it  implies  that 
the  court  will  dismiss  a  bill  because  it  lacks 
a  prayer  which  the  court  has  no  power  what- 
ever to  enforce  by  its  decree,  should  the  part- 
ies see  fit  to  disregard  it  after  Judgment 
•  •  •  There  is  little  doubt  or  none,  that 
the  rule  should  be  taken  from  our  text-books, 
or  at  least  be  applied  to  such  cases  only  as 
are  brought  for  a  receiver  and  for  interim 
management"  Tracy  Gould,  in  an  article 
in  the  Albany  Law  Journal  for  Febroaiy 
28,  1880  (volume  21,  p.  168).  Among  the 
"more  common  cases  where  a  partial  ac- 
counting, or  an  accounting  without  dissolu- 
tion, may  be  had,"  are  those  in  which  there 
is  an  agreement  for  settlements  periodically. 
2  Bates,  Partn.  §  911.  See,  also,  Story,  Eq. 
Jur.  §§  668,  671.  The  partnership  now  under 
consideration  was  such  that  there  should  be 
an  annual  loss  or  an  annual  profit  and  that 
there  should  be  annually  a  considerable 
period  of  time  when  but  little  partnership 
business  could  be  done.  The  contract  did 
not  in  terms  provide  for  an  annual  account- 
ing and  settlement  between  the  parties,  but 
this  was  evidently  their  intention;  and  the 
allegations  of  the  petition  are  dear  and 
distinct  that  the  partnership  articles  were  so 
interpreted  by  the  partners,  and  that  in  the 
past  they  have  acted  on  this  interpretation. 
The  actual  construction  thus  put  upon  the 
articles  by  the  partners  should  be  adopted 
as  the  proper  Interpretation  of  them.  Story, 
Partn.  (7th  Ed.)  S  191.  The  present  seems, 
therefore,  to  be  just  such  a  case  as  should  be 
excepted  from  the  rule  that  an  accounting 
cannot  be  had  without  a  dissolution*  An 
accounting  would  determine  the  state  of  the 
partnership  accounts  at  the  time  when  an 
accounting  was  contemplated  by  the  agree- 
ment, and  it  would  make  no  difference  that 
accounts  might  be  changing  between  the 
time  of  filing  the  petition  and  the  time  the 
decree  is  made.  According  to  their  agree- 
ment, the  partners  were  entitled  to  an  ac- 
counting at  a  certain  time,  and  transactions 
occurring  subsequently  to  that  time  could  be 
accounted  for  on  the  next  annual  settlement 
Then,  too,  the  fact  that  at  the  end  of  the 
season  there  is  but  little  partnership  busi- 
ness to  be  done  renders  this  a  case  in  which 
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an  accounting  without  dissolution  wonld  be 
free  from  practically  all  the  objections  urged 
in  favor  of  the  old  rule  against  it,— a  rule 
which,  "though  true  in  some  cases,  and  to  a 
certain  extent,  has  been  supposed  to  be  more 
generally  applicable  than  it  Is  upon  author- 
ity, or  ought  to  be  upon  principle,**  as  was 
said  by  Lord  Cottenham  in  Wallworth  v. 
Holt,  4  Mylne  &  C.  619.  Judgment  reversed. 
All  the  Justices  concurring. 

(Ul  Oa.  869) 

McLEOD  T.  FLORIDA  CENT.  &  P.  R.  CO. 

(Supreme  Court  of  Georgia.  Aug.  7,  1900.) 
APPEAL— BRIEF  OP  BVIDBNCB-AFPIRMANCE. 
Where  the  only  assignment  of  error  in 
the  bill  of  exceptions  is  that  the  court  erred 
in  granting  a  nonsuit,  and  it  appears  from  the 
record  that  no  bona  fide  effort  has  been  made 
to  brief  the  evidence  as  the  law  requires,  this 
court,  without  considering  the  evidence,  will 
assume  that  the  judgment  of  the  court  below 
was  correct,  and  affirm  it.  Price  v.  High,  83 
a  E.  956.  108  Ga.  140;  Carmichael  v.  Stote 
(this  day  decided)  36  S.  B.  872. 

(SyllabuB.by  the  Court) 

Error  from  superior  court,  Effingham  coun- 
ty; Paul  B.  Seabrook,  Judge. 

Action  by  C.  H.  McLeod  against  the  Flor- 
ida Central  &  Peninsular  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

D.  H.  Clark,  for  plaintiff  In  error.  Den- 
mark, Adams  &  Freeman,  for  defendant  in 
error. 

PBR  CURIAM.    Judgment  affirmed. 


(Ul  Oa.  882) 

CHARA  V.  SOUTHERN  BUILDING  ft 
LOAN  ASS'N. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

BUILDING   AND    LOAN   ASSOCIATIONS— PLBAD- 

INO-AMENDM1SNT. 

The  present  bill  of  exceptions  presents  no 
question  relating  to  the  law  of  building  and 
loan  associations  which  has  not  been  by  this 
court,  either  directly  or  in  principle,  decided  ad- 
versely to  the  contentions  of  the  plaintiff  in 
error.  Restricting  the  general  allegations  of 
his  petition,  in  which  mere  conclusions  are 
stated,  to  the  meaning  which  should  be  ascrib- 
ed to  them  in  the  light  of  the  facts  well  plead- 
ed, no  cause  of  action  was  set  forth;  and  there 
was  no  error  in  sustaining  the  defendant's  de- 
murrer, nor  in  refusing  to  allow  the  amendment 
to  the  plaintiff's  petition,  to  the  rejection  of 
which  exception  is  taken.  Association  v.  Pace 
(Ga.)  36  S.  B.  98,  and  authorities  cited. 
<Syllabus  tqr  the  (}ourt) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  M.  O'Hara  against  the  Southern 
Building  &  Loan  Association.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Marion  W.  Harris  and  Hall  &  Wlmberly, 
for  plaintiff  in  error.  Estes  &  Jonea,  for  de- 
fendant in  error. 

PVR  CURIAM.    Judgment  aflbrmed. 


on  Qa.  881) 

MACON  NAV.  CO.  v.  SCHOFIELD  et  aL 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

APPKALr-PUlINTIFPS  IN  ERROR— GARNISH- 
MENT—OFFICER  OF  CORPORATION 

1.  A  person  interested  In  litigation  as  a  party 
to  a  case  in  a  trial  court  may,  on  motion,  be 
made  a  party  plaintiff  in  error  in  this  court,  in 
connection  with  the  person  suing  out  the  bill 
of  exceptions,  they  being  on  the  same  side  in 
the  lower  court;  and  the  writ  of  error  will  not 
be  dismissed  on  motion  of  the  defendant  in  er^ 
ror  because  such  person  has  not  been  served 
with  the  bill  of  exceptions.  Telegraph  Co.  v. 
Griffith,  36  S.  E.  859.  Ill  Ga.  — . 

2.  The  secretary  and  treasurer  of  a  company, 
who  as  such  holds  funds  belonging  to  it,  is  not 
subject  to  a  process  of  garnishment  reouiring 
him  to  answer  what  property  or  effects  he  has 
in  his  hands  belonging  to  the  company  of  which 
he  is  an  officer.  His  possession  of  such  proper- 
ty as  an  officer  is  possession  by  the  company. 
If  such  officer  has  been  garnished  as  an  indi- 
vidual, and  be  holds  anything  in  his  hands  as 
an  individual  belonging  to  the  company,  such 
officer,  as  an  individual,  is  subject  to  garnish- 
ment, and  the  property  which  he  holds  as  an 
individual  may  be  subjected  to  a  debt  against 
the  company. 

8.  When  the  person  who  holds  the  office  of 
secretary  and  treasurer  of  an  incorporated  com- 
pany has  been  garnished,  both  as  an  officer  ol 
the  company  and  as  an  individual,  to  answer 
what  he  is  indebted  to  the  company,  or  what 
effects  belonging  to  It  he  has  in  his  hands,  and 
answers  that  as  an  individual  he  owes  the  de- 
fendant nothing,  and  has  none  of  its  effects  In 
his  hands,  but  that  as  an  officer  of  said  com 
pany  he  has  in  his  hands  a  given  sum  of  money 
belonging  to  bis  company,  it  is  error  to  enter  a 
judgment  against  the  garnishee  for  the  amount 
admitted  to  be  in  his  hands  as  an  officer  of 
such  company. 

(Syllabus  by  th^^  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  J.  B.  Schofleld's  Sons  against  the 
Macon  Navigation  Company.  From  the  Judg- 
ment, the  navigation  company  brings  error. 
Reversed. 

Arthur  L.  Dasher,  for  plaintiff  in  error. 
Estes  &  Jones,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 


(UlOa.  880) 

BARNES  CYCLE  00.  v.  SOHOFIBLD. 

(Supreme  Court  of  Georgia.    Aug.  9.  1900.) 

CONTRACT  —  WHAT  CONSTITUTES  —  PROPOSAL 
OP  GUARANTY— NOTICE  OP  ACCBPTANCB. 

1.  An  instrument  in  the  form  of  a  contract 
between  two  parties,  signed  by  one  of  them  and 
by  an  agent  of  the  other,  with  a  clause  reciting 
that  '*this  contract  shall  not  be  considered  as 
binding  upon  the  first  party  until  approved  in 
writing  by"  the  second  party,  is  only  a  pro- 
posal to  contract,  submitted  by  the  party  of  tiie 
first  part  to  the  party  of  the  second  part. 

2.  When,  before  approval  of  the  proposed  con- 
tract by  the  latter,  a  third  person,  for  a  valid 
consideration  paid  by  the  party  of  the  first 
part,  enters  in  writing  upon  such  proposal  a 
stipulation  that  he  will  "guaranty  all  sums  ow- 
ing or  which  may  hereafter  be  owing  [by  the 
party  of  the  first  part]  during  the  term  of  this 
contract,"  etc.,  such  indorsement  amounts  only 
to  a  proposal  of  guaranty,  and  does  not  takf 
effect  until  the  onginal  paper  becomes  a  Dind- 
Ing  contract  between  the  parties  of  the  first  and 
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■econd  parts  hj  the  contemplated  approral  in 
writing,  (a)  Being  a  proposal  to  guaranty  per- 
formance D7  the  party  of  the  first  part  when 
the  contract  should  become  binding,  the  guar- 
antor was  entitled  to  notice  of  its  acceptance 
by  the  party  of  the  second  part  before  he  was 
bound  by  the  terms  which  it  set  forth.  Sanders 
▼.  Btcherson,  36  Ga.  409;  Claflin  v.  Briant,  58 
Ga.  414;  Brandt,  Sur.  §S  189-1Q3;  Clark,  Cont. 
p.  29. 

8.  The  record  not  disclosing  that  any  proper 
notice  of  acceptance  by  the  party  of  the  sec* 
ond  part  was  given  to  the  guarantor,  there  was 
no  error  in  any  of  the  rulings  made  by  the 
trial  judge,  nor  in  the  direction  of  tf  verdict 
in  favor  of  the  guarantor. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Kacon;  W.  D. 
Nottingham,  Judge. 

Action  by  the  Barnes  Cycle  Company 
against  J.  S.  Scbofleld.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

John  R.  L.  Smith,  for  plaintiff  in  error. 
EateB  &  Jones,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ill  Gkt.  8C7) 

HILL  T.  VAN  DUZBR. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

OBJBSCTIONS     TO     EVIDBNCB— AUTHORITY     OF 
AQENT— WIDOW'S    ALLOWANCE. 

1.  The  points  sought  to  be  made  as  to  alleged 
error  in  admitting  testimony  were  not  properly 
presented. 

2.  Mere  sgency  to  collect  a  particular  claim 
does  not  authorize  the  agent  to  agree  that  the 

Eroceeds  thereof  shall  be  applied  to  a  debt  due 
y  his  principal. 

3.  Neither  a  widow  nor  her  agent,  whatever 
his  authority,  can  lawfully  apply  the  proceeds 
of  a  year's  support  set  apart  for  the  benefit  of 
herself  and  minor  children  to  the  payment  of  a 
pre-existing  debt  due  by  her  individually,  in  the 
consideration  of  which  the  minors  had  no  inter- 
est. 

4.  Applying  the  principles  laid  down  in  the 
two  preceding  notes  to  the  facts  of  the  present 
case,  the  verdict  complained  of  was  without 
evidence  to  support  it,  and  ought  to  have  been 
set  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Elbert  county; 
S.  Reese,  Judge. 

Action  between  Flora  Hill  and  I.  C.  Van 
Dozer.  From  the  judgment,  Hill  brings  er- 
ror.   Reversed. 

Z.  B.  Rogers,  for  plaintiff  In  error.  L  OL 
Van  Duzer,  in  pro.  per. 

PER  CURIAM.    Judgment  rerersed. 


on  Oa.  866) 


SIMS  T.  WALKER. 


(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
APPSAI.  BOND-aUFPICIBNCY. 

1.  The  meaning  of  the  phrase,  "give  bond  and 
security  to  the  ordinary  for  such  further  costs 
as  may  accrue  by  reason  of  such  appeal,"  ap- 
pearing in  (3v.  Code,  §  4466,  is  that  the  bond 
required  shall  be  deposited  by  the  appellant 
with  the  ordinary.  It  does  not  mean  tiiat  the 
bond  shaU  be  made  payable  to  that  official,  for 


the  proper  obligee  is  the  appellee.  Hogg  v. 
Mobley,  8  Ga.  m 

2.  It  was,  therefore,  erroneous  to  dismiss  an 
appeal  from  the  court  of  ordinary  on  the 
ground  that  the  appeal  bond  was  made  payable, 
not  to  the  ordinary,  but  to  the  appellee.  Such 
bond  was  a  proper  and  lawful  one,  and  needed 
no  amendment 

(Syllabus  by  ihe  Court.1 

Error  from  superior  conrt  Lincoln  comity; 
S.  Reese,  Judge. 

Action  by  Amanda  Sims  against  Mary  J. 
Walker.  Judgment  for  defendant  before  the 
ordinary,  and  plaintiff  appeals.  From  a 
judgment  dismissing  the  appeal,  plaintiff 
brings  error.    Rerersed. 

W.  D.  Tutt  &  Son  and  M.  P.  Reese,  for 
plaintiff  In  error.  Thos.  E.  Watson  and  J. 
B.  Strother,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(Ul  Ga.  8M) 
HILSON  V.  KELLEY. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
BXBCUTION— AFFIDAVIT  OF  ILUiOAUTT. 
An  affidavit  of  illegality,  which  alleges  that 
the  judgment  upon  which  was  Issued  the  exe- 
cution sought  to  be  arrested  was  rendered  by  a 
justice   of  the  peace   at  a   place  in   his   dis- 
trict where  the  justice's  court  thereof  had  no 
lawful  authority  to  sit,  is  good  without  alleg* 
ing  at  what  particular  place  in  the  diatiict  th^ 
court  in  question  ought  to  have  held  its  ses- 
sions. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Glascock  county; 
S.  Reese,  Judge. 

Action  between  Aaron  Hllson  and  T.  J. 
M.  Kelley.  From  the  Judgment,  EUlson 
brings  error.    Reversed. 

K.  J.  Hawkins,  for  plaintiff  in  errw.  B. 
F.  Walker,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


aU  Gflu  87S) 

BALDWIN  T.  GARRETT  et  aL 

(Supreme  Ourt  of  Georgia.    Aug.  9,  1900.) 

UNDISCLOSED  PRINCIPALr-AUTHORITT  OF 
AQBNT. 

1.  It  is  the  right  of  one  who  deals  with  an 
agent  who  fails  to  disclose  his  principal  to  pro- 
ceed directly  against  the  principal,  when  dis- 
covered. Civ.  Code,  I  8024.  This  right  is  not 
dependent  on  the  diligence  of  the  plaintiff  in 
discovering  the  fact  of  the  concealed  agency. 

2.  An  agent  to  conduct  a  given  business  for 
his  principal  necessarily  has  authority  to  do 
everything  which  is  essential  to  the  perform- 
ance of  his  duties  as  agent.  <a)  If  the  agency 
be  to  carry  on  a  mercantile  business,  and  to  do 
this  it  is  necessary  to  rent  a  house,  the  prin- 
cipal will  be  bound  for  the  rent  thereof,  wheth- 
er he  expressly  authorised  the  agent  to  make 
the  contract  of  rent  or  not. 

3.  Two  of  the  charges  complained  of  in  the 
present  case  being  in  conflict  with  the  law  as 
above  stated,  and  the  same  having  relation  to 
vital  issues  in  the  case,  there  should  be  a  new 
trial;  the  record  not  disclosing  that  the  verdict 
complained  of  was  demanded  oy  the  evidence. 

(Syllabus  by  the  Court.) 
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JSrror  from  sofperior  court,  Muscogee  cons- 
tj;  W.  B.  Butt,  Judge. 

Action  between  A«  J.  Baldwin  and  Garrett 
&  Sons.  "From  the  Judgment*  Baldwin  brings 
error.    Reyersed. 

R.  B.  Marlln  and  Brannon,  Hatcher  db 
Biartln,  far  plaintiff  In  error.  MciXeill  db 
Levy,  for  defendants  in  error. 

PBB  CURIAM.    Judgment  rerersed. 


an  Obl.  888) 

REYNOLDS  ▼.  HOWARD. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

LANDLORD-DISTRAINT— COUNTER  AFFIDAVIT. 

1.  Under  a  contract  of  rent  whereby  the  teu> 
ant  agreed  to  pay  to  the  landlord  specified  frac- 
tional portions  of  the  crops  maae  upon  the 
rented  premises,  the  latter,  although  the  former 
further  amed  to  cultirate  the  land  'in  a  good, 
husbandlike  manner,"  and  failed  to  do  so,  was 
entitled  to  distrain  for  only  the  value  of  such 
fractional  portions  of  the  crops  actually  made, 
and  not  for  such  portions  of  crops  which  might 
have  been  made  if  the  tenant  had  complied  with 
his  contract  as  to  the  manner  of  cultivation. 

2.  The  counter  affidavit  filed  in  the  present 
case  was  sufficient  in  law,  and  there  was  no  er- 
ror in  overruling  the  demurrer  to  the  same.  It 
does  not  appear  that  any  error  was  committed 
in  submitting  to  the  jury  the  issues  made  by 
the  pleadings,  and  the  evidence  warranted  the 
verdict. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  GartersTiUe;  J. 
W.  Harris,  Judge. 

Distress  proceedings  by  P.  H.  Reynolds 
against  G.  M.  Howard.  Judgment  for  de- 
fendant   Plaintiff  brings  error.    Affirmed. 

Jas.  B.  Gonyers,  for  plaintiff  in  error.  Mil« 
ner  &  Anderson,  for  defendant  in  ern». 

PBR  CURIAM.    Judgment  affb'med. 


Oil  Ga.  889) 

WESTERN  ft  A.  R.  GO.  v.  CALLAWAT 

et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

KVW   TRIAIr-BRIIBF   OF   BYIDBNCA-APPBAir^ 

DIRBCTING  VERDICT. 

1.  When  the  time  for  filing  in  vacation  a  brief 
of  evidence  to  accompany  a  motion  for  a  new 
trial  is  expressly  limited  by  an  order  of  the 
court  and  the  brief  is  not  filed  within  that 
time,  it  is  not  erroneous  to  dismiss  the  motion; 
nor  will  this  court  reverse  the  action  of  the 
trial  judge  in  refusing  to  accept  as  a  sufficient 
excuse  for  not  duly  filing  a  brief  of  evidence 
the  failure  of  the  circuit  stenographer,  from  ill- 
ness or  any  other  cause,  to  write  out  the  evi- 
dence. Boatwright  v.  State.  16  S.  E.  101,  91 
Ga.  13;  Eason  v.  City  of  Americus,  82  S.  EL 
106,  106  Ga.  179. 

Z,  While  a  trial  judge  may,  within  the  restric- 
tions prescribed  by  section  6331  of  the  CSvil 
Code,  direct  a  verdict,  this  court  will  in  no 
case  overrule,  as  erroneous,  a  refusal  to  do  so. 

3.  When  a  party  against  whom  a  verdict  has 
been  rendered,  without  moving  for  a  new  trial, 
sues  out  a  direct  bill  of  exceptions,  he  must,  in 
order  to  obtain  a  reversal  of  the  judgment, 
show  not  only  that  error  was  committed,  but 
also  that  the  adverse  verdict  was  a  necessary 
result  therieof.     (a)  There  was  at  the  trial  of 


the  present  case  no  error,  if  any  at  all,  of  the 
nature  above  Indicated. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty; J.  S.  Candler,  Judge. 

Action  between  the  Western  &  Atlantic 
Railroad  Company  and  Callaway,  McCarty  ft 
Gregory.  From  the  Judgment,  the  railroad 
company  brings  error.    Afl&rmed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Jones  &  Biartln,  for  de* 
fendantB  in  error. 

PBR  CURIAM.    Judgment  affirmed. 


(Ul  Ga.  889) 
OHASTAIN  et  al.  t.  PEAK. 

(Supreme  (3ourt  of  Georgia.    Aug.  9,  1900.) 

MARRIBD   WOMAK^VAUDITT   OP  CONTaA.OT— 
DEBT  OF  HUSBAND. 

1.  If  a  married  woman  voluntarily  and  upon 
her  own  responsibility  borrowed  money,  and 
gave  therefor  a  note  and  mortgage,  she  was 
bound  by  her  contract,  although  her  object  in 
obtaining  ttui  loan  was  to  raise  money  for 
the  purpose  of  pavina  a  debt  due  by  her  hus- 
band, and  although  this  fact  was  known  to  the 
lender,  if  the  latter  was  not  the  creditor  to  be 
thus  paid,  and  had  nothing  to  do  with  any 
arrangement  or  scheme  between  the  husband 
and  wife  looking  to  the  accomplishment  of 
the  result  intended.  Nelms  v.  Keller,  30  S.  B. 
572,  103  Ga.  745,  and  cases  cited. 

2.  The  charges  complained  of  in  the  present 
case  were  in  substantial  accord  with  the  law 
as  above  announced;  and  the  verdict,  upon  suf- 
ficient evidence  to  sustain  it,  settled  adversely 
to  the  plaintiffs  in  error  all  disputed  issues  of 
fact 

(Syllabus  by  the  Court) 

• 

Error  from  superior  court,  Murray  eounty; 
A.  W.  Fite,  Judge. 

Action  by  R.  I.  Peak  Against  R.  F.  Chas- 
tain  and  others.  Judgment  for  plaintiff.  De- 
fendants bring  error.    Affirmed. 

J.  W.  Harris  and  J.  J.  Bates,  for  plaintiffs 
in  error.  R.  J.  &  J.  McCamy,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ul  Ga.  796) 


EETS  V.  BELL. 


(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

BRIBF     OF     BVIDENOE  -^  INADVERTENT     AP- 
PROVAL—NEW TRIAL. 
Where  a  trial  judge  inadvertently  approv- 
ed as  a  brief  of  evidence  a  document  presented 
as  such,  but  which  was  palpably  no  brief  at 
all,  and  subseguently  passed  an  order  in  effect 
revoking   the    approval   formerly   entered,    and 
in  terms  overrulmg,  for  want  of  a  lawful  brief 
of  evidence,  the  motion  for  a  new  trial,  in  con- 
nection with  which  such  document  had   been 
filed,  the  judgment  will  not  be  disturbed  by  this 
court. 
(SyUabus  by  the  Court.) 

Error  from  superior  court;  Whitfield^  coun- 
ty; J.  S.  Candler,  Judge. 

Proceedings  by  S.  E.  Bell  to  probate  the 
wiU  of  Elizabeth  A.  Bell.    Mary  D.  Keys  111- 
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sd  a  caveat    Fiom  an  order  probating  the 
wiU,  the  caveatrlz  brings  error.    Affirmed. 

Mann  &  Terry,  for  plaintiff  in  error.  B.  J. 
&  J.  McOamy,  for  defendant  in  error. 

LEWIS,  J.  This  was  a  proceeding  by  S. 
E.  Bell  to  iHTobate  in  solemn  form  the  will  of 
Elizabeth  A.  Bell.  To  this  application  Mrs. 
Mary  D.  Keys  filed  her  caveat,  and  objected 
to  the  admission  of  the  will  to  record,  alleg- 
fng  that  the  Instrument  was  not  the  will  of 
Elizabeth  A.  Bell,  because  she  did  not  execute 
the  same  freely  and  voluntarily,  but  was 
moved  thereto  by  the  undue  influence  exert- 
ed over  her  by  her  husband,  S.  E.  Bell.  An- 
other ground  of  caveat  waa  that  the  testa- 
trix wad  misled  by  the  legatees  mentioned  in 
the  will,  and  especially  by  S.  E.  Bell,  who, 
with  Alice  and  Florence  Bell,  led  the  said 
Elizabeth  Bell  to  believe  that  caveatrix  was 
responsible  for  a  certain  lawsuit  brought 
against  Thomas  Caldwell,  father  of  testatrix, 
when  in  truth  and  in  fact  caveatrix  had  noth- 
ing to  do  with  the  bringing  of  such  suit,  and, 
further,  that  testatrix  was  for  many  years  an 
invalid  and  in  very  feeble  health,  and  was 
thereby  made  more  susceptible  to  the  undue 
influence  of  S.  E.,  Alice,  and  Florence  Bell. 
After  the  introduction  of  the  evidence  on  the 
issue  formed  on  this  caveat,  the  court  direct- 
ed a  verdict  for  the  propounder,  which  was 
accordingly  rendered,  whereupon  caveatrix 
moved  for  a  new  trial  upon  the  general 
grounds  that  the  verdict  was  contrary  to  law 
and  evidence,  and  upon  the  further  ground 
that  the  court  erred  in  directing  a  verdict 
for  the  propounder.  To  the  Judgment  of  the 
court  overruling  her  motion  for  a  new  trial, 
the  caveatrix  excepts. 

The  record  discloses  that  the  movant  made 
no  attempt  whatever  to  prepare  a  brief  of 
this  evidence.  On  the  contrary,  it  appears 
that  what  purported  to  be  a  brief  of  the  evi- 
dence was  nothing  but  the  stenographic  re- 
port of  the  testimony  taken  down  by  the 
stenographer  on  the  trial  of  the  case,  and  con- 
sisted of  questions  and  answers  In  the  exact 
language  and  order  in  which  they  were  ask- 
ed and  answered,  and  covers  a  space  in  the 
record  perhaps  10  times  larger  than  was  nec- 
essary. The  judge  below  approved  this  evi- 
dence when  it  was  presented  to  him,  but 
when  he  passed  upon  the  application  for  a 
new  trial  he  granted  the  following  order: 
**The  brief  of  evidence  as  approved  by  me  on 
December  2,  1899,  was  presented  to  me  and 
approved  without  any  examination.  Upon 
taking  up  the  motion  to  pass  upon  it  I  flnd 
that  no  effort  has  been  made  whatever  to 
comply  with  the  rule  of  court  as  to  briefing 
the  evidence;  and,  there  being  no  compliance 
with  the  rule,  I  refuse  the  motion  for  new 
trial,  and  deny  the  same,  there  being  no  mo- 
tion to  dismiss."  We  think  the  Judge  was 
clearly  right  in  granting  this  order.  Indeed, 
the  record,  in  its  present  shape,  even  without 
such  an  action  on  the  part  of  the  Judge  be- 
low, could  not  be  considered  by  this  court. 


for  the  errors  complained  of  necessarily  in- 
volve, as  above  seen,  an  investigation  into 
the  facts  of  the  case;  and,  there  being  an 
utter  failure  to  prepare  any  bilef  of  evidence 
at  all,  the  grounds  of  error  could  not  be  con- 
sidered. Judgment  affirmed.  AU  the  Justices 
concurring. 

(Ill  Ga.  890) 

ATIiANTA  NAT.  BUILDING  ft  LOAN  ASS'N 

V.  JONES  et  al. 

(Supreme  Oourt  of  Georgia.    Aug.  9,  1900.) 

APPBALf-BILL    OF    BXCBPTIONS— EXCBPTIONS 
PBNDBNTB  LITB— DISMISSAXu 

1.  Where,  during  the  pendency  of  an  equita- 
ble petition  to  marshal  the  assets  of  the  estate 
of  a  decedent,  the  court  passed  an  order  which 
in  effect  adjudicated  that  a  particular  claim 
against  the  estate  held  by  one  of  the  defend- 
ants, a  corporation,  and  by  it  alleged  to  be  for 
a  stated  amount  and  also  to  be  secured  by  a 
deed  to  realty,  was  for  a  less  amount,  and  un- 
secured, but  no  final  judgment  in  the  case  was 
entered,  such  order  was  not  the  proper  subject- 
matter  of  a  direct  bill  of  exceptions  to  this 
court,  but  of  exceptions  pendente  lite. 

2.  The  bill  of  exception!  now  under  consider- 
ation having  been  prematurely  sued  out,  the 
writ  of  error  must  be  dismissed;  but  Inasmuch 
as  the  record  discloses  that  the  plaintiff  in  er- 
ror did,  at  the  proper  time,  tender  exceptions 
pendente  lite,  and  that  the  same,  because  of 
the  illness  of  the  presiding  judge,  were  not  cer- 
tified in  due  time,  leave  is  granted  to  enter  aa 
exceptions  pendente  lite  the  official  copy  of  the 
present  bill  of  exc-eptions.  which  the  clerk  of 
the  trial  court  retained  in  nis  office.  See  Walsh 
V.  Colquitt,  62  Ga.  384,  389;  Bank  v.  Harri- 
son, 68  Ga.  463;  Stanford  v.  Treadwell,  Id. 
827;  Bass  v.  Bass,  73  Ga.  135;  McGowan  v. 
Lufburrow.  7  S.  E.  314,  81  Ga.  358;  Buford  t. 
Kennedy,  11  S.  E.  561.  85  Ga.  212;  Bacon  r. 
Bank,  31  S.  E.  588.  105  Ga.  700;  Gibson  v. 
Wilkins  (Ga.)  35  S.  E.  316. 

(Syllabus  by  the  Oouit.) 

Error  from  superior  court,  Bartow  county;. 
A.  W.  Fite.  Judge. 

Petition  of  the  Atlanta  National  Building 
&  Loan  Association  against  J.  W.  Jones,  ad- 
ministrator, and  others,  to  marshal  assets. 
From  an  order  of  the  court,  plaintiff  brings 
error.    Dismissed. 

Thos.  W.  Milner  &  Sons,  for  plaintiff  in  er- 
ror. John  W.  Akin,  J.  W.  Harris,  J.  M.  Neel, 
J.  H.  Wikle,  A.  M.  Foute,  G.  H.  Aubrey,  J.  M. 
Moon,  and  J.  B.  Conyers,  for  defendants  In 
error. 

PER  CURIAM.  Writ  of  error  dismissed, 
with  direction. 


(lUGa.  880) 
TAYLOR  T.  CANTRELL. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.> 

APPEAI^HARMLBSS  ERROR. 
1.  Though,  in  the  trial  of  a  claim  case  which 
turned  upon  the  question  whether  or  not  a  deed 
from  a  husband  to  his  wife  was  fraudulent,  and 
therefore  void  as  to  creditors,  the  court  may 
have  read  to  the  jnry  sections  of  the  Civil  Code 
bearing  upon  the  subject  of  fraud  which  wer« 
not  applicable  to  the  issues  involved,  yet  when 
it  affirmatively  appears,  from  the  nature  of  a 
request  for  further  instructions  preferred  by 
the  jury  after  they  had  for  some  time  deliber- 
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ated  upon  the  case,  that  they  were  not  misled 
by  the  reading  of  these  sections,  the  error  com- 
mitted in  so  doing  will  not  require  a  new  trial 
when  the  verdict  was  apparently  right,  and 
fully  supported  by  evidence. 

2.  The  above  is  true  of  the  verdict  complain- 
ed of  in  the  present  case,  and  the  error  pointed 
out  in  the  preceding  note  is  the  only  one  com- 
mitted at  the  trial. 

(Syllabus  by  the  Court.> 

Brror  from  superior  court,  Oordon  eooaty; 
A,  W.  Flte,  Judge. 

Action  between  R.  D.  Taylor  and  F.  A. 
Cantrell.  From  the  Judgment,  Taylor  brings 
error.    Affirmed. 

W.  H.  Dabney  and  J.  M.  Neel,  for  plaintiff 
tn  error.  R.  J.  &  J.  McCamy,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed 


on  Ga.887) 


BUIGB  T.  BUIGB. 


(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

NEW  TRIAL— CONFLICTING  EVIDENCE— DIS- 
CRETION OP  COURT. 
The  evidence  In  the  case  was  conflicting, 
and  in  no  sense  demanded  the  verdict  which 
was  rendered.  The  trial  jud^e  did  not,  there- 
fore, in  sustaining  the  certiorari,  abuse  the 
discretion  with  which  he  is  invested;  the  re- 
sult being  the  grant  of  a  first  new  trial.  Rail- 
way Co.  V.  Fennell,  28  S.  E.  437.  100  Ga.  477; 
Williams  v.  Railroad  Co.,  30  S.  EI  260,  103  Ga. 
675;  Mitchell  v.  Braswell,  30  S.  K  047,  105 
Ga.  502;  Weinkle  v.  Railroad  Co.,  33  a  E.  471, 

107  Ga.  367;    Orapp  v.  Morris,  33  S.  B.  951, 

108  Ga.  703. 

(Syllabus  by  the  Court) 

Error  from  snperlor  court,  Forsyth  coun- 
ty;  George  P.  Gober,  Judge. 

Action  between  R.  G.  Buice  and  Joshua 
Bnlce.  From  the  Judgment,  R.  G.  Buice 
brings  error.    Affirmed. 

H.  P.  Bell,  for  plaintiff  in  error.  H.  h. 
Patterson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ill  Oa.  897) 

GLBASON  T.  TRAYNHAM  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

▲PPBALr-ASSIONMBNTS    OF    BRROR— WIDOW'S 
AUjOWANCB-PRIORITT— MBCHANIC'S  UBN. 

1.  Where  a  case  was  submitted  to  the  pre- 
siding judge  without  the  intervention  of  a 
jury»  and  a  judgment  in  favor  of  the  plaintiff 
was  rendered,  an  assignment  of  error  in  the 
bill  of  exceptions  upon  this  judgment  in  the 
following  language  was  sufficiently  specific: 
**To  which  judgment  the  defendant  excepts,  as- 
signs the  same  as  error,  and  says  the  court 
erred  in  finding  any  sum  for  the  plaintiffs,  and 
that  under  the  law  and  facts  nis  judgment 
should  have  been  in  favor  of  the  defendant." 

2.  If  a  cause  is  submitted  to  the  presiding 
judge  to  decide  both  as  to  the  law  and  the 
facts,  a  writ  of  error  will  lie  to  his  decision, 
though  no  right  to  except  was  expressly  re- 
served.    Mornson  v.  Ponder,  45  Ga.  167. 

3.  The  Uaim  of  the  widow  and  children  for  a 
yeai^B  support,  with  the  exception  made  in  sec- 
tion 8472  of  the  Civil  Code.  wiU,  as  to  realty. 


take  precedence  of  any  lien  with  which  the  de- 
ceased husband  and  father  incumbered  his  ti- 
tle, or  which  arose  by  operation  of  law  against 
the  property  owned  by  him  during  the  term  of 
bis  ownership.  Civ.  Code,  §§  3424.  3465:  Cole 
V.  Elfe,  23  Ga.  235;  Barron  v.  Barney,  38  Ga, 
264;  Rust  v.  Biliingslea,  44  Ga.  306;  Murphy 
V.  Vaughan,  55  Ga.  361. 

4.  It  follows  from  the  foregoing  that  the 
claim  of  the  widow  and  children  for  a  year's 
support  is  superior  to  a  material  man's  lien 
upon  the  property  of  the  decedent,  which  at- 
tached to  the  property  as  the  result  of  a  con- 
tract made  by  him  in  his  lifetime. 

5.  The  ruling  now  made  does  not  In  any  way 
conflict  with  the  decision  in  Boynton  v.  West- 
brook,  74  Ga.  68.  It  was  simply  ruled  in  that 
case  that  the  lien  of  a  contractor  for  material 
and  work  would  take  precedence  of  a  claim  of 
the  widow  on  account  of  a  debt  due  her  foi 
trust  funds  in  the  hands  of  her  deceased  hus- 
band. The  question  of  the  dignity  of  a  wid- 
ow's claim  for  a  year's  support  was  not  in- 
volved in  that  case. 

6.  The  judgment  entered  in  the  present  case, 
not  being  in  accord  with  the  principles  above 
announced,  must  be  reversed. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Cobb  county; 
George  F.  Gober,  Judge. 

Action  by  Traynham  &  Ray  against  E.  A. 
Gleason.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.     Reversed. 

Clay  &  Blair,  for  plaintiff  in  error.  Lamp- 
kin  &  Colquitt,  for  defendants  in  error 

PER  CURIAM.    Judgment  reversed. 


(lU  Ga.  885) 
OWEN  V.  PALMOUR. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

EVIDENCE   ON   FORMER  TRIAlr-ABSBNT  WIT- 
NESS—ESTOPPEL— IM  PBACHMENT-- 
WEIGHT  OF  EVIDENCE. 

1.  The  trial  judge  did  not  err  in  admitting 
the  evidence  of  an  absent  witness,  taken  on  a 
former  trial,  and  incorporated  in  a  brief  of  the 
evidence  had  In  such  trial,  which  had  been 
agreed  to  by  counsel  and  approved  by  the 
court;  it  having  been  shown  that  the  witness 
was.  and  had  been  for  some  time,  in  the  ter- 
ritory of  Oklahoma,  and  the  fact  of  his  refd- 
dence  in  this  state  not  having  been  satisfactori- 
ly established.  Railway  Co.  v.  Gravltt,  20  S. 
E.  550,  93  Ga.  369,  26  L.  R.  A.  553;  Adair  ▼. 
Adair,  39  Ga.  76. 

2.  A  party  to  a  suit,  who  testified  In  her  own 
behalf  on  the  trial,  and  who  on  a  second  trial 
of  the  same  case  is  offered  as  a'  witness,  be- 
comes in  such  second  trial  an  original  witness, 
and  is  not  estopped  from  testifying  contrary 
to  her  evidence  as  reported  on  the  former  trial. 
The  fact  that  her  evidence  originally  taken 
was  agreed  to  by  counsel  for  each  of  the  par- 
ties, and  approved  b^  the  court,  does  not  alter 
the  rule.  The  material  part  of  the  brief  of  the 
evidence  so  filed  and  approved  nday  be  intro- 
duced by  way  of  impeachment.  It  is  not,  how- 
ever, admissible  for  this  purpose  unless  the 
foundation  for  the  evidence  is  first  laid  by  ask- 
ing the  witness  if  she  had  not  sworn  to  cer- 
tain facts  on-  the  former  trial.  Taylor  v.  Mor- 
gan, 61  Ga.  46.  As  a  general  rule  a  witness  is 
not  bound  by  recitals  contained  in  a  brief  of 
evidence  unless  it  be  shown  that  such  brief  had 
been  read  over  and  approved  by  the  witness. 
Reid  V.  State,  8  S.  E.  431,  81  Ga.  760. 

3.  What  part  of  the  evidence  of  a  witness 
should  be  given  most  weight  is  for  the  jury  to 
determine,  and  it  Is  error  for  the  trial  judge 
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to  charge  that  one  part  of  the  testimony  la  to 
be  given  more  weight  than  another. 
(Syllabus  br  the  CJourt,) 

Error  from  city  court  of  Hall  coonty;  G.  H. 
Prior,  Judge. 

Action  between  Mary  M.  Owen  and  B.  T. 
Palmour.  From  the  judgment,  Owen  brings 
error.    Reversed. 

Hubert  Estes,  for  plaintiff  in  error.  H.  H. 
Dean,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(Ul  Qa.  886) 

BRANTLEY  et  al.  v.  PORTER  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

fVILLS-fiSTATS)   DEVISED  —  TRUST  -  MARRIED 

WOMAN  AS  BENEFICIARY— POWERS— 

RIGHT  OF  ACTION. 

1.  Under  a  wUl  whereby  property  was  be- 
queathed and  devised  to  a  named  person,  as 
trustee  for  daughters  of  the  testator,  with  di- 
rection that  it  *^shail  be  held  in  trust  for  them, 
my  said  daughters^  for  life,  respectively,  and  at 
their  deaths  shall  pass  to  and  become  the  ab- 
solute property  of  their  children,  respectively," 
the  legal  title  passed  to  the  trustee,  as  to  the 
life  estate  only,  and  the  remainders  thus  creat- 
ed were  legal  and  not  trust  estates.  Carswell 
V.  Lovett,  4  S.  B.  866,  80  Ga.  86;  McDonald  v. 
McCall,  18  S.  B.  157,  91  Ga.  S04;  Baxter  v. 
Wolfe,  20  S.  B.  825.  93  Ga.  834;  Fleming  v« 
Hughes.  27  S.  B.  7^1,  99  Ga.  444;  Allen  v 
Hughes,  32  S.  B.  927,  106  Ga.  775. 

2.  A  trust  thus  created,  by  a  will  executed  in 
another  state,  for  an  adult  daughter  of  the 
testator,  as  life  tenant,  with  remainder  as 
above  stated,  was,  in  so  far  as  it  applied  to 
property  in  this  state,  in  the  hands  of  one 
residing  here,  and  claiming  to  be  tmstee,  after 
the  passage  of  the  married  woman's  act  of 
1866,  and  the  removal  of  the  life  tenant  to 
Georgia,  executed,  although  the  appointment  as 
trustee  was  made  upon  the  application  of  the 
life  tenant.  See  Banks  v.  Sloat  69  Ga.  330; 
Kile  V.  Fleming,  78  Ga.  1:  Harrold  ▼.  West- 
brook,  2  S.  B.  695.  78  Ga.  5;  Fleming  v. 
Hughes,  27  S.  Bl  791,  99  Ga.  446. 

3.  It  follows  that  where  a  portion  of  such 
alleged  trust  estate  consisted  of  a  promissory 
note  given  for  money  borrowed  from  one  who 
claimed  to  be  the  legal  successor  of  the  trustee 
named  in  the  will,  and  made  payable  to  him  as 
trustee,  or  bearer,  the  title  to  the  note,  and 
the  right  to  sue  thereon,  were  in  the  beneficiary; 
and  certainly  after  her  death  the  payee  could 
not  maintain  an  action  upon  the  note  by  virtue 

,  of  his  supposed  office  of  trustee,  (a)  The  pres- 
ent action  was  brought  by  the  plaintiff  in  his 
alleged  right  as  trustee,  and  not  as  the  bearer 
of  the  note. 

4.  This  case  is  controlled  by  the  rules  of  law 
above  announced.  Applying  the  same  to  the 
undisputed  facts,  there  could  be  no  lawful  re- 
covery by  the  plaintiff,  and  consequently  the 
court  erred  in  directing  a  verdict  in  his  favor 
for  any  amount. 

(Syllabus  by  the  GoortO 

Error  from  city  court  of  Etall  county;  G.  H. 
Prior,  Judge. 

Action  l^  William  B.  Porter,  trustee,  and 
others,  against  J.  R.  Brantley  and  others. 
Judgment  .for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

H.  H.  Dean,  for  plaintiffs  in  error.  EL  H. 
Perry,  for  defendants  in  error. 

'  PBR  CURIAM.    Judgment  reversed. 


HANCOCK  V.  BOGGUS.  . 

(Supreme  Court  of  Georgia.    Aug.  9.  1900.) 

DlSTRBSS    WARRANT— ULNDLORD    AND    CROP- 
PER—SALB  OF  LAND— RIGHTS 
OP  PURCHASER, 

1.  In  order  to  maintain  a  distress  warrant 
against  a  counter  affidavit  denying  that  the  sum 
distrained  for  is  due,  it  must  be  shown  that 
the  relation  of  landlord  and  tenant  existed  be- 
tween the  parties.  Civ.  Code,  {  3124.  See, 
also,  Tyner  v.  Slappey,  74  Ga.  364. 

2.  When  it  is  shown  that  a  landowner  enter- 
ed into  a  contract  with  another  person,  by  the 
terms  of  which  the  owner  was  to  furnish  the 
land,  stock,  tools,  and  supplies  to  make  a  crop, 
and  the  other  person  was  to  do  the  work,  and 
receive  a  part  of  the  crop  so  made,  the  legal 
relation  which  existed  between  them  was  that 
of  landlord  and  cropper.  Appling  v.  Odom,  46 
Ga.  583;   Civ.  Code,  |  3131. 

3.  When,  pending  the  planting  and  cultivation 
of  a  crop,  the  land  was  seized  and  sold  under 
execution  asainst  the  landlord,  and  the  pur- 
chaser relied  on  an  agreement  made  with  the 
landlord  that  the  persons  cultivating  the  land 
should  pay  to  such  purchaser  the  amount  origi- 
nally agreed  to  be  paid  to  the  landlord,  a  dis- 
tress warrant  does  not  lie  in  favor  of  the  pur- 
chaser for  the  value  of  the  share  of  the  crop 
which  the  landlord  contracted  to  receive.  In 
such  a  case  the  purchaser  acquired  simply 
the  interest  of  the  landlord,  in  whose  fsTor  a 
distress  warrant  could  not  have  been  maintain- 
ed. Dollar  V.  Roddenbery,  25  S.  B.  410,  97 
Ga.  148. 

4.  When,  in  a  trial  in  the  justice's  court,  the 
above-stated  facts  appeared,  a  verdict  for  the 
defendant  was  right,  and  the  judge  of  the 
superior  court  did  not  err  in  overruling  a  cer- 
tiorari sued  out  to  set  aside  such  verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Jackaoo  county: 
R.  B.  Russell.  Judge. 

Action  by  W.  W.  Hancock  against  T.  A. 
Boggus.  Judgment  for  defendant,  and  plaln- 
tl£C  brings  error.    Affirmed. 

W.  W.  Stark,  for  plaintiff  in  error.  Ptke  Sl 
Ayers,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(Ul  OfL  884> 

SMITH  et  al.  v.  WTNN  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.} 

DI8P0SSESS0RT   WARRANT— INJUNCTION— TI- 
TLB  BY  PRESCRIPTION. 

When  a  person  against  whom  a  dlspoeooa 
sory  warrant  has  been  sued  out  on  the  gronnd 
that  he  is  a  tenant  holding  over  files  a  petition 
setting  forth  grounds  for  equitable  interfer- 
ence with  the  execution  of  such  warrant,  and 
containing  aliegations  sufficient  of  themselTes 
to  show  that  the  plaintiff  has  title  to  the  land 
by  prescription,  it  is  error  to  dismiss  the  peti- 
tion on  demurrer  thereto.  Since  the  demnrver 
admits  the  truth  of  those  allegations,  the  pos- 
session of  the  plaintiff  must,  in  dealing  with 
the  demurrer,  be  treated  as  a  possession  held 
by  him  as  owner,  and  not  as  tenant. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court.  Banks  eoontj; 
R.  B.  Russell,  Judge. 

Action  by  William  Smith  and  others 
against  B.  a  Wynn  and  others.    Jadgmeat 
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for  defendauts,  and  plaintiffs    bring    error,  i 
Reyersed. 

W.  W.  Stark,  for  plaintiffs  in  error.  J*  0« 
Sdwards  and  A.  P.  Wofford,  for  defendants 
In  error. 

PBB  CURUlM.    Judgment  reTersed. 


(Ul  Ghu  7«0) 

MITCHBLL  ▼.  GEORGIA  ft  A.  BY.  00. 

(Supreme  Court  of  Georgia.    Aug.  9,  1900.) 

RBPLEVIN— POSSESSION  B7  AOBNT— PLiBADINa 
'  —AMENDMENT. 

1.  While,  at  common  law  and  by  statute  in 
this  state,  "mere  possession  of  a  chattel 
•  •  ♦  will  give  a  right  of  action  for  any  in- 
terference therewith,*'^  such  possession  must 
be  in  the  plaintifTs  own  right,  and  not  as  agent 
of  another,  (a)  The  aboye  rule  is  not  contra- 
vened by  section  8038  of  the  Qvil  Code.  The 
word  *'agent/*  as  used  therein,  is  to  be  con- 
strued as  meaning  an  agent  who  has  a  proper- 
ty, either  general  or  special,  in  the  personalty  in 
his  possession. 

2.  A  petition  brought.  In  the  name  of  a  per- 
son who  had  not  such  a  possession,  to  recover 
personal  property  taken  from  him,  cannot  be 
80  amended  as  to  proceed  in  the  name  of  the 
plaintiff  for  the  use  of  the  real  owner. 

(Syllabus  by  the  Court.) 

Peaceable  and  lawful  possession  of  a  chat- 
tel, even  if  the  holder  has  no  title  to  the  same, 
gives  him  a  right  to  sue  in  trover  a  wrongdoer 
who  has  deprived  him  of  that  possession. 
Hence  it  follows  that  where  a  husband  is  the 
manager  of  his  wife's  business,  and  as  such  is 
in  the  lawful  possession  of  lumber  belonging 
to  her,  which  without  his  authority  or  consent 
was  wrongfully  removed  by  a  railroad  com- 
pany, an  action  of  trover  in  his  own  name  will 
lie  for  the  recovery  of  the  property. 

Per  Lewis,  J^  dissenting. 

Error  from  superior  court,  Wilcox  county; 
0.  C.  Smith,  Judge. 

Action  by  T.  L  Mitchell  against  the  Geor- 
gia &  Alabama  Railway  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Affirmed. 

Eldridge  Cntts  and  Hal  Lawson,  for  plain- 
tiff in  error.  Charlton,  Mackall  &  Anderson, 
D.  B.  Nicholson,  and  W.  A  Hawkins,  for  de- 
fendant in  error. 

COBB,  J.  T.  I.  MltcheU,  describing  him- 
self aa  "agent,"  brought  an  action  against  the 
Georgia  &  Alabama  Railway  Company  to  re- 
cover possession  of  a  certain  described  lot  of 
lumber  alleged  to  be  in  the  possession  of  the 
defendant  The  petition  averred  that  the 
plaintiff  was  the  owner  of  the  property  sued 
for,  and  that  he  had  demanded  the  same  of 
the  defendant,  who  had  refused  to  deliver  it 
to  him  or  pay  him  the  profits  thereof.  At  the 
trial  the  plaintiff  testified  that  he  was  in  pos- 
session of  the  property  described  in  the  peti- 
tion aa  agent  for  his  wife,  and  that  he  had 
no  other  Interest  therein;  that  he  had  the 
lumber  loaded  on  one  of  the  cars  of  the  de- 
fendant intending  to  sell  it  to  one  Gibbs  if  he 
paid  cash  for  it  as  agreed;  that  Gibbs  did  not 
pay  for  the  lumber;  and  the  defendant  before 
deliveiy  to  it  and  without  authority  of  plain- 


tiff, shipped  the  lumber  to  Gibbs;  that  pla&i- 
tiff  made  a  demand  on  the  defendant  for  the 
lumber,  but  It  refused  to  deliver  the  same  to 
him.  At  the.  conclusion,  of  the  evidence  the 
court  granted  a  nonsuit  on  the  ground  that 
the  evidence  showed  the  title  to  the  property 
sued  for  was  in  the  plaintiff^s  wife,  and  that 
he  had  no  such  possession  as  entitled  him  to 
recover.  The  plaintiff  then  offered  an  amend- 
ment inserting  in  the  petition  the  name  of  his 
wife  as  lisee.  The  court  refused  to  allow  the 
amendment  and  the  plaintiff  sued  out  a  bill 
of  exceptions,  complaining  of  this  refusal  and 
of  the  granting  of  a  nonsuit 

1.  The  exception  to  the  granting  of  a  non- 
suit brings  up  for  determination  the  question 
whether  a  person  in  possession  of  a  chattel  as 
agent  for  another,  and  having  no  special  prop- 
erty or  interest  therein,  can  maintain  against 
a  person  wrongfully  converting  the  goods  an- 
action  of  trover.  A  proper  solution  of  this 
question  requires  a  somewhat  extended  ex* 
amination  into  the  nature  of  some  of  the  ac- 
tions which  were  at  common  law  employed  in 
cases  of  injury  to  or  interference  with  the  per- 
sonal goods  of  another.  Our  action  of  trover 
Is  purely  statutory.  In  McBain  v.  Smith,  13 
Ga.  315,  Judge  Warner  said  that  it  was  a 
substitute  for  the  old  common-law  action  of 
detinue,  while  in  McElbannon  .v-  Commission 
Co.,  95  Ga.  670,  22  S.  B.  G8C.  Mr.  Justice  At- 
kinson said  that  it  combined  some  of  the 
characteristics  of  both  of  the  common-law  ac- 
tions of  trover  and  detinue.  We  think  it  per- 
haps more  accurate  to  say  that  our  action  of 
trover  may  be  employed  in  any  case  in  which 
replevin,  detinue,  or  trover  could  be  used  at 
common  law.  We  shall  therefore  inquire  into 
the  nature  of  these  three  forms  of  acticm, 
with  a  view  to  ascertaining  what  persona 
were  authorized  to  maintain  them. 

Replevin  was  employed  to  recover  goods 
unjustly  taken  and  wrongfully  detained.  It 
was  generally  used  in  cases  of  distress,  when 
the  person  whose  goods  were  seized  gave  se- 
curity and  replevied  the  property,  in  which 
event  he  was  bound  to  bring  replevin  against 
the  distrainor.  8  Black,  Comm.  p.  146  etaeq. 
It  seems,  however,  that  it  coiold  be  bronght 
in  any'  case  where  the.,  owner  had  goods 
wrongfully  taken  from  him  by  another.  1 
Chit  PI.  (16th  Am.  Bd.)  •181;  Steph.  PL. 
(Heard>  Ed.)  ^20.  And  in  many  of  tlie 
states  the  action  of  replevin  is  by  statute  em- 
ployed to  recover  personalty  in  any  case  in 
which  possession  is  wrongfully  withheld  from 
the  person  entitled  thereto.  In  this  form  of 
action  at  common  law  the  goods  themselves 
could  be  recovered,  with  damages  for  their 
wrongful  detention.  The  action  of  detinue 
was  used  to  recover  goods  wrongfully  de- 
tained, though  lawfully  taken.  In  order  to 
maintain  this  form  of  action,  it  must  have 
appeared  (1)  that  the  defendant  came  law- 
fully into  possession;  (2)  "that  the  plaintiff 
have  a  property";  (3)  that  the  goods  were 
of  some  value;  and  <4)  that  they  were  ca- 
pable of  identification.  In  this  action  the 
plaintiff  recovered  the  goods  themselves,  if 
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thcgr  cauld  be  had,  and,  If  not  their  respectlTe 
ralaes,  and  also  damages  for  the  detention. 
The  gist  of  this  action  was  the  unlawful  de- 
tention. 8  BL  Comm.  p.  151.  The  common- 
law  action  of  troTer  and  conversion  lay  to 
recover  damages  equal  to  the  value  of  the 
goods  wrongfully  withheld,  but  not  the  goods 
themselves.  The  gist  of  this  action  was  the 
unlawful  conversion.  Id.  p.  152.  Under  our 
action  of  trover  the  plaintiff  may  elect 
whether  he  will  take  a  verdict  for  the  prop- 
erty or  its  value,  or  for  damages  alone,  or 
for  the  property  alone  and  its  hire,  If  any. 
Oiv.  Ck)de,  S  5335.  It  is  well  settied  that,  to 
support  any  one  of  the  three  common-law 
actions,  the  plaintiff  must  have  had  either  a 
general  or  special  property  in  the  goods  seiz- 
ed. 'To  support  replevin,  the  plaintiff  must, 
at  the  time  of  the  caption,  have  had  either 
the  general  property  in  the  goods  taken,  or  a 
special  property  therein.*'  1  Chit.  PI.  (16th 
Am.  Ed.)  p.  239,  *183.  «lt  is  a  general  rule 
that  the  plaintiff  must  have  the  property  of 
the  goods  in  him  at  the  time  of  the  taking." 
Go.  LItt.  145b.  See,  also,  Manufacturing  Co. 
V.  Wiggin,  14  N.  H.  441,  40  Am.  Dec.  198; 
Beckwlth  v.  Phllleo,  15  Wis.  223;  Pattlson 
V.  Adams,  7  Hill,  126,  42  Am.  Dec.  59;  Wal- 
pole  V.  Smith,  4  Blackf.  304.  To  maintain 
the  action  of  detinue,  it  muist  appear  **that 
the  plaintiff  have  a  property."  3  Bl.  Comm. 
p.  152.  "It  seems  to  be  a  general  rule  that 
the  plaintiff  must  have  a  general  or  special 
property  in  the  goods  at  the  time  the  action 
was  commenced,  in  order  to  maintain  det- 
inue." 1  Chit  PI.  (16th  Am.  Ed.)  •137. 
See,  also,  6  Enc.  PI.  &  Prac.  045  et  seq.  In 
reference  to  the  common-law  action  of  tro- 
ver, Mr.  Chltty  says  that  in  order  to  support 
the  action  the  plaintiff  must  at  the  time  of 
the  conversion  **have  had  a  complete  prop- 
erty, either  general  or  special,  in  the  chattel, 
and  also  the  actual  possession,  or  the  right 
to  the  immediate  possession,  of  it.**  1  Chit. 
PL  (16th  Am.  Ed.)  •167.  And  on  the  next 
page  he  says,  "Without  an  absolute  or  spe^ 
cial  property,  this  action  cannot  be  maln- 
talned.**  See,  also,  26  Am.  &  Eng.  Enc. 
Law  (Ist  Ed.)  744.  In  this  state  the  general 
rule  is  that  in  order  to  maintain  trover  the 
plaintiff  must  show  title  in  himself.  Oil- 
more  V.  Watson,  23  Ga,  63;  Jaques  v.  Stew- 
art, 81  Ga.  81,  6  S.  B.  815;  Palmour  T.  Fer- 
tilizer Co.,  97  Ga.  244,  22  8.  B.  931.  While  a 
property  in  the  goods,  either  general  or  spe- 
cial, must  appear,  to  authorize  any  one  of  the 
three  forms  of  action,  "in  an  action  of  re- 
plevin against  a  wrongdoer  prior  possession 
is  alone  sufficient  to  enable  the  plaintiff  to 
recover."  Shinn,  Repl.  S  200.  See,  also,  18 
Enc.  PI.  &  Prac.  505;  Cobbey,  Repl.  $  423. 
The  same  is  true  of  trover.  In  discussing 
what  is  meant  by  having  a  special  property 
In  a  chattel,  Mr.  Chitty  says,  "It  is  a  gen- 
eral rule  that  the  bare  possession  of  goods, 
without  any  strict  legal  title,  confers  a  right 
of  aption  against  a  mere  wrongdoer,  having 
no  right,  and  not  clothed  with  any  authority 
from  the  real  owner."    1  Chit  PL  (16th  Am. 


Ed.)  •ITO.  "Possession  is  prima  fade  proof 
of  ownership  of  a  chattel  not  unlawfully  ac- 
quired, and,  whatever  the  Inte^rest  of  the 
possessor  in  the  thing  may  be,  is  sufficient 
to  enable  trover  to  be  maintained,  as  against 
all  the  world  except  the  rightful  owner,  for 
a  conversion  committed  in  respect  to  It*' 
26  Am.  &  Eng.  Enc.  Law,  748.  See,  also. 
Broom,  Comm.  (9th  Ed.,  by  Arch.  &  C.)  p. 
912;  1  Smith,  Lead.  Cas.  p.  632.  This  prin- 
ciple is  well  settled,  and  has  been  incorporat- 
ed in  our  Code  in  the  following  language: 
"Mere  possession  of  a  chattel,  if  without  ti- 
tle, or  wrongfully,  will  give  a  right  of  action 
for  any  hiterference  therewith,  except  as 
against  the  true  owner  or  the  person  wrong- 
fully deprived  of  possession."  Civ.  Code,  § 
3886.  This  section,  as  stated,  is  but  a  codi- 
fication of  the  common  law,  and  the  princi- 
ple intended  to  be  announced  therein  is  the 
same  as  that  above  quoted  from  Chltty  and 
the  Encyclopsedla.  As  this  case  turns,  to  a 
large  extent,  on  the  construction  of  this  sec- 
tion, it  Is  necessary  to  ascertain  the  mean- 
ing of  the  words  "mere  possession,'*  as  used 
therein.  As  a  general  rule,  as  is  laid  down 
in  the  decisions  from  this  court  cited  above, 
a  plaintiff,  in  order  to  recover  in  trover, 
must  show  title  in  himself.  Possession  is 
presumptive  evidence  of  title,  and  becomes 
conclusive  evidence  against  a  mere  wrong- 
doer; he  not  being  allowed  to  set  up  the  Jus 
tertil.  Dicey,  Parties,  marg.  p.  356,  citing 
Jeffries  v.  Railway  Co.,  25  Law  J.  Q.  B.  109. 
110,  In  which  the  Judgment  was  rendered  by 
Lord  Campbell,  who,  in  his  opinion,  uses  this 
language:  "The  law  Is  that,  if  a  person  Is 
peaceably  and  quietly  in  possession  of  a 
chattel  as  his  own  property,  a  person  who 
takes  It  from  him,  having  no  good  title,  is  a 
wrongdoer;  and  such  person  cannot  defend 
himself  by  showing  that  the  chattel  Is  not 
the  property  of  the  plaintiff,  but  the  prop- 
erty of  a  third  person." 

Whatever  language  of  Lord  Campbell  there 
is  in  the  opinion  In  that  case  which  seems  to 
support  the  proposition  that  an  agent  who  is 
in  possession  can  maintain  an  action  in  his 
own  Dame  must  be  qualified  by  the  language 
above  quoted,  in  which  the  learned  chief 
Justice  states  that  the  case  with  which  he  is 
dealing  is  one  where  the  plaintiff  was  in  pos- 
session of  the  chattel  "as  his  own  property." 
An  examination  of  the  authorities  has  satis- 
fied us  that  the  possession  referred  to  is  a 
possession  In  the  possessor's  own  right,  or 
under  a  claim  of  property,  either  general  or 
special.  Even  in  the  case  of  a  thief,  who,  ac- 
cording to  many  authorities,  can  maintain 
trover,  or  a  finder  or  a  bailee,  the  possession 
which  the  plaintiff  claims  is  for  himself  and 
in  his  own  right  It  cannot  be  a  possession 
simply  as  the  agent  or  servant  of  another, 
who  has  no  Interest  In  the  property  Itself. 
The  action  of  replevin  "cannot  be  maintained 
by  one  whose  right  of  possession  is  for  an- 
other,—as,  for  example,  an  agent  or  servant 
The  plaintiff  must  be  entitled  to  possession  In 
his  own  right"    Shlnn,  RepL  §  32.    '*A  mere 
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servant  or  a  depositary  for  safe  custody  has 
not  such  property  as  will  support  this  action, 
his  possession  being  that  of  the  master  or 
bailor.'*  2  Greenl.  Ev.  (15th  Ed.)  §  G61.  '*A 
mere  servant  who  has  possession  at  the  will 
of  the  owner  has  not  such  a  right  of  posses- 
cAon  as  will  sustain  the  action."  Cobbey, 
RepL  p.  224,  §  423.  Mr.  Chltty  states  that 
the  rule  that  a  mere  servant  cannot  maintain 
trover  Is  an  exception  to  the  general  rule 
that  bare  possession  will  authorize  It  1 
Chit  PI.  (16th  Am.  Ed.)  •170.  'The  posses- 
sion by  a  mere  servant  of  his  master's  goods 
Is  ordinarily  deemed  to  be  so  far  the  pos- 
session of  the  master  as  to  give  the  servant 
no  right  of  action  against  one  who  disturbs 
that  possession."  Mechem,  Ag.  {  765.  The 
case  of  Lockhart  v.  Railroad  Co.,  73  6a.  472, 
seems  to  be  almost  decisive  of  this  question. 
In  that  case  the  plaintiff  brought  suit  against 
the  defendant  for  ''damages  to  personal 
property,"  the  subject-matter  of  the  suit  be- 
ing an  oil  painting  of  a  landscape.  On  the 
trial  it  appeared  from  the  testimony  for  the 
plaintiff  that  the  picture  belonged  to  her 
brother,  who  had  given  it  to  her  to  Iceep  until 
he  called  for  it,  and.^if  he  never  did  so,  it 
was  to  be  her  property.  It  was  held  that  as 
the  plaintiff  had  no  property,  either  general 
or  special.  In  the  picture,  but  was  a  mere 
borrower,  she  could  not  maintain  the  action. 
The  plaintiff  was  In  possession  of  the  picture, 
but  her  possession  was  In  the  right  of  an- 
other, and  no  presumption  of  ownership  arises 
from  such  a  possession.  The  principle  that, 
when  possession  is  shown,  a  mere  wrong- 
doer could  not  set  up  the  Jus  tertli,  as  the 
presumption  arising  from  such  possession 
would  be  conclusive  against  him,  was  rec- 
ognized in  the  decision,  but  it  was  ruled  that 
that  principle  has  no  application  to  a  case  in 
which  the  plaintiff  shows  that  he  is  not  en- 
titled to  possession  In  his  own  right  In  the 
case  of  Philips  v.  Robinson,  4  BIng.  106,  the 
declaration  alleged  that  the  plaintiff  delivered 
to  the  defendant  certain  deeds  belonging  to 
the  plaintiff.  The  defendant  pleaded  that 
the  plaintiff  was  not  lawfully  possessed  of 
the  deeds  as  of  his  own  property,  and  that 
they  were  not  the  property  of  the  plaintiff. 
At  the  trial  it  was  proved  that  the  deeds  in 
question  were  the  title  deeds  to  an  estate  be- 
longing to  the  plaintiff's  wife,  and  that  the 
plaintiff  or  his  agent  had  delivered  them  to 
the  defendant  It  was  held  that  the  plaintiff 
could  not  maintain  detinue  for  the  deeds  or 
their  value.  Park,  J.,  said:  "In  order  to 
support  an  action  of  detinue,  the  plaintiff 
must  have  a  general  or  special  property  in 
what  he  seeks  to  recover."  Burrough,  J.,  re- 
marked: **At  the  time  of  the  action  the 
plaintiff  had  no  Interest  in  these  deeds;  they 
were  of  no  value  to  him;  and  therefore  the 
nonsuit  was  right"  See,  also,  Solomons  v. 
Bank,  7  Bast  {Sew  Ed.)  70;  De  La  Chau- 
mette  t.  Same,  9  Barn.  &  C.  206.  In  the 
case  of  Williams  v.  MllUngton,  1  H.  Bl.  81, 
it  was  held  that  an  auctioneer  could  main- 
tabi  against  a  buyer  an  action  for  goods  sold 


and  delivered;  but  it  was  said  that  he  stood 
in  a  different  relation  to  a  bare  servant  or 
shopman,  as  he  had  possession  coupled  with 
an  interest,  which  was  a  lien  for  the  charges 
of  the  sale,  the  commission,  and  the  auction 
duty,  which  he  was  bound  to  pay.  In  Lud- 
den  V.  Leavitt  9  Mass.  104,  it  was  held: 
"Where  a  sheriff,  having  attached  personal 
chattels  on  an  original  writ  delivers  them  to 
a  third  person  for  safe-keeping,  such  person 
is  the  mere  servant  of  the  sheriff,  and  has  no 
legal  interest  in  the  chattels.  He  cannot 
therefore,  maintain  trover  for  theuL"  In 
Scott  V.  EUiott  61  N.  O.  104,  it  was  held: 
"Possession  oi  a  chattel  by  one  who  holds 
for  himseU,  in  respect  to  either  a  general  or 
a  special  property,  will  support  replevin  or 
trover.  Such  possession  for  another  will  not 
support  an  action."  In  Harris  v.  Smith,  8 
Serg.  &  R.  20,  it  was  held:  "A  mere  serv- 
ant who  has  the  care  of  goods  cannot  main- 
tain replevin,  but  if  they  are  delivered  to  him 
by  the  master,  as  bailee,  he  may."  In  Clark 
V.  Skinner,  20  Johns.  465,  it  was  held  that 
the  owner  of  goods  can  maintain  replevin 
against  a  sheriff  or  other  officer  who  takes 
them  from  the  custody  of  a  servant  or  agent 
of  the  owner  by  virtue  of  an  execution  against 
such  servant  or  agent;  "the  actual  posses- 
sion of  the  property  in  such  case  being  con- 
sidered as  remaining  in  the  owner,  and  not 
in  the  defendant  in  the  execution."  In  Dil- 
lenback  v.  Jerome,  7  Cow.  294,  it  was  held: 
"One  who  receipts  property  levied  upon  by 
a  constable  or  sheriff  by  virtue  of  an  execu- 
tion, '  and  engages  to  deliver  to  the  officer, 
has  neither  a  general  nor  special  property. 
He  Is  the  mere  servant  or  agent  of  the  offi- 
cer, and  cannot  maintain  trover  in  his  own 
name,  though  the  property  be  taken  and  con- 
verted by  a  stranger."  See,  also,  the  follow- 
ing cases:  Thorp  v.  Burling,  11  Johns.  286; 
Stephenson  v.  Little,  10  Mich.  433;  White  v. 
Dolliver,  113  Mass.  400;  Donahoe  v.  McDon- 
ald, 92  Ky.  123,  17  S.  W.  195;  Llnscott  T. 
Trask,  35  Me.  150;  Tuthlll  v.  Wheeler,  6 
Barb.  362;  Waterman  v.  Robinson,  5  Mass. 
903;  Brownell  v.  Manchester,  1  Pick.  232; 
Rosentreter  v.  Brady,  63  Mo.  App.  898;  Ba- 
ker V.  Campbell,  82  Mo.  App.  529;  Rockwell 
V.  Saunders,  19  i^arb.  473;  Faulkner  t. 
Brown,  13  Wend.  64.  These  authorities 
abundantly  settle  the  proposition  that  a  mere 
agent  or  servant,  having  no  special  property 
therein,  cannot  on  bare  possession  alone, 
maintain  an  action  to  recover  the  goods  from 
a  person  wrongfully  in  possession  thereof; 
and  this  for  the  reason  that  his  possession  is 
that  of  his  principal.  The  rule  that  a  person 
wrongfully  in  possession  of  goods  taken  from 
another  cannot  set  up  title  in  a  third  person, 
or  dispute  the  plaintiff's  title,  is  perfectly  con- 
sistent with  the  principle  above  announced. 
As  stated  above,  a  general  or  a  special  prop- 
erty in  the  personalty  is  essential  to  maintain 
trover;  but  as  against  a  wrongdoer,  pos- 
session will  be  held  to  be  conclusive  evi- 
dence of  such  a  property.  But  certainly  a 
defendant,  though  a  wronirdoer,  will  be  per- 
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milted  to  dispute  the  possession  itself;  and 
he  does  this  successfully  by  showing  that  the 
bare  physical  possession  upon  which  the 
plaintiff  relies  was  not  in  his  own  right,  but 
in  that  of  another.  As  the  plaintff's  right  of 
recovery  rested  In  the  present  case  upon 
bare  possession,  and  as  the  evidence  intro- 
duced in  his  behalf  shows  that  such  posses- 
sion was  in  the  right  of  his  wife,  and  not  in 
his  own  right,  and  that  he  had  no  interest 
whatever  in  the  property,  the  presumption  of 
ownership  aflsing  from  possession  was  re- 
butted; and,  under  the  authorities  above  re- 
ferred to,  he  was  not  entitled  to  recover. 

It  is  said,  however,  that  section  S038  of 
the  Civil  Code  changes  the  rule  recognized 
by  the  decisions  and  authorities  above  refer- 
red to.  That  section  Is  as  follows:  "An 
agent  having  possession,  actual  or  construct- 
ive, of  the  property  of  his  principal,  has  a 
right  of  action  for  any  Interference  with  that 
possession  by  third  persons."  If  this  section 
be  construed  literally,  its  language  is  such 
as  to  support  the  position  that  the  posses- 
sion of  an  agent  is  sufficient  to  sustain  an 
action  in  his  own  name  against  one  who 
wrongfully  interferes  with  such  possession. 
The  rule  on  this  subject  as  it  existed  at 
common  law  is  thus  stated  in  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1166:  "An  agent  who  Is 
in  possession  of  or  entitled  to  the  possession 
of  property  belonging  to  his  principal  by 
virtue  of  the  agency,  and  having  a  special 
or  general  property  therein,  has  a  right  of 
action  against  a  third  person  who  unlawfully 
Injures  or  converts  such  property."  The  rule 
is  stated  in  substantially  the  same  language 
in  Mechem,  Ag.  §  76&.  The  provisions  of 
section  9038  of  the  Civil  Code  appear  for  the 
first  time  in  the  statute  law  of  this  state  in 
the  Code  of  1863.  The  section  as  it  appears 
in  that  Code  has  been  embodied  in  every 
Code  since  adopted,  and  now  appears  in  the 
Civil  Code  in  identically  the  same  language. 
If  this  section  be  so  construed  as  to  author- 
ize an  agent  to  maintain  an  action  In  his 
own  name  on  a  possession  which  is  found- 
ed on  nothing  more  than  a  right  of  property 
in  his  principal,  the  effect  of  the  section 
was  to  make  a  radical  change  in  the  law  as 
it  existed  at  the  time  of  the  adoption  of  the 
Code  of  1863.  The  authorities  above  cited 
demonstrate  clearly  that  there  can  be  no 
escape  from  this  proposition.  Was  it  the 
intention  of  the  codiflers  in  framing  this  sec- 
tion, and  of  the  legislature  in  adopting  it, 
to  change  the  law  existing  at  the  time  the 
Code  was  adopted,  or  was  it  intended  mere- 
ly as  declaratory  of  the  law  aa.it  then  stood? 
The  codiflers  were  not  authorized  to  malce 
new  law,  but  "to  prepare  for  the  people  of 
Georgia  a  Code,  which  should,  as  near  as 
practicable,  embrace  in  a  condensed  form  the 
laws  of  Georgia,  whether  derived  from  the 
common  law,  the  constitutions,  the  statutes 
of  the  state,  the  decisions  of  the  supreme 
court,  or  the  statutes  of  England,  of  force 
in  this  state."  See  the  preface  to  the  Code 
of  1863.    In  Shumate  v.  Williams,  84  Ga. 


245,  249,  Chief  Justice  Lumpkin,  in  speaking 
of  the  Code,  said:  "It  is  mainly  a  declara- 
tory exposition,  in  a  concise  and  systematic 
form,  of  the  body  of  laws,  common  and  staJ^ 
ute,  which  the  codiflers  found  already  estab- 
lished." In  Bank  v.  Heard,  87  Ga.  401,  412, 
Judge  Harris  uses  this  language:  "It  should 
be  kept  in  mind  that  the  codiflers  were  com- 
missioned to  embody  the  principles  of  the 
common  law  in  force  in  Georgia.  They  had 
no  auth(H:ity  to  originate  new  matter  for 
legislative  sanction.  It,  therefore,  is  Incum- 
bent on  those  who  assert  that  they  went  be- 
yond their  commission  •  •  •  to  prove 
it."  In  PhlUips  V.  Solomon,  42  Ga.  Id2,  195. 
Judge  McCay  said:  "It  must  be  remembered 
that  the  object  of  the  codification  was  not  to 
make  laws,  but  to  codify  or  declare  those  al- 
ready in  existence.  Act  Dec.  9,  1858.  It  Is 
true  that  in  some  instances  the  Code  has 
changed  the  law,  though  these  changes  are 
less  frequent  than  Is  supposed.  But  in  the 
main  it  cannot  be  doubted  that  the  Code  is 
to  be  looked  at  as  what  it  purports  to  be,— 
a  codification  of  our  laws  as  they  existed  at 
the  time,— and  its  provisions  are  not  to  be 
considered  as  changing  the  law  unless  the 
intent  to  change  be  dear."  In  Gardner  v. 
Moore,  51  Ga,  268,  the  same  Judge  remark- 
ed: "The  Code  is  not  to  be  construed  as 
changing  the  old  law  unless  the  change  be 
very  apparent,  and  it  would  be  specially  dan- 
gerous to  take  the 'definitions  of  the  Code  as 
absolutely  accurate,  and  as  excluding  the 
common-law  definitions,  unless  it  be  plainly 
manifest  that  the  Intent  was  to  make  an  ex- 
clusive and  inclusive  definition."  The  lan- 
guage of  Judge  McCay  in  42  Ga.,  supra,  was 
quoted  approvingly  by  Mr.  Justice  Hall  In 
City  of  Atlanta  v.  Gate  City  Gaslight  Co., 
71  Ga.  119,  120,  who  took  occasion  to  add 
that:  "Many  similar  views  may  be  found 
scattered  through  our  Reports  and  the  Re- 
ports of  other  states,  but  these  are  deemed 
sufficient  We  are  well  satisfied  that  in  this 
instance  no  change  of  the  provision  in  ques- 
tion was  intended,  or  was  in  fact  made." 
In  that  case  the  court  was  dealing  with  a 
section  of  the  Code  which  apparently  chan- 
ged the  existing  law.  In  Gillls  v.  Gillis,  96 
Ga.  1,  10.  23  S.  E.  107,  110,  80  L.  R.  A.  143. 
146.  Mr.  Justice  Lumpkin,  in  dealing  with  a 
section  of  the  Code  which  it  was  claimed  al- 
tered the  existing  law  with  reference  to  wit- 
nesses attesting  wills  by  their  marks,  used 
this  language:  "There  is  no  act  of  our  legis- 
lature or  decision  of  our  supreme  court,  be- 
fore the  adoption  of  our  Code,  that  ever  chan- 
ged or  attempted  to  change  the  old  law  as  to 
witnesses  attesting  wills  by  their  jnarks; 
and  there  is  at  least  one  case  decided  by  this 
court,  before  the  Code  went  into  effect,  which 
is  in  harm<my  with  and  upholds  that  law. 
See  Horton  v.  Johnson,  18  Ga.  897.  How. 
then,  can  it  be  said  that  the  compilers  of  our 
Code  intended  to  incorporate  Into  it  axiy  oth- 
er than  the  prevailing  rule  of  law?  It  is  not 
to  be  presumed  that  they,  learned  in  the 
law,  would,  except  in  rare  instances,  them- 


Ga.) 


MITCHELL  V.  OEOEQLi  A  A.  BY.  CO. 


975 


selves  make  a  rule  of  law,  when  they  were 
only  empowered  to  codify  existing  laws  of 
foi^e  in  this  state."  In  Lamar  t.  McLaren, 
107  6a.  591,  608,  84  8.  B.  119,  U9,  Mr.  Jos- 
tice  Fish  nses  this  language:  "The  rule  is 
that,  unless  the  contrary  manifestly  appears 
from  the  words  employed,  the  language  of  a 
Code  secticm  should  be  understood  as  Intend- 
ing to  state  the  existing  law,  and  not  to 
diange  it"  The  court  was  dealing  with  a 
section  of  the  Code  in  that  case  which,  if 
construed  literally,  clearly  changed  the  ex- 
isting law.  In  Borne  Grocery  Co.  ▼.  Green- 
wich Ins.  Co.  (Ga.)  38  8.  E.  63»  Mr.  Justice 
Lewis,  in  dealing  with  a  section  which,  ac- 
cording to  its  literal  terms,  changed  the  ex- 
isting law,  says:  "The  object  of  the  codiflers 
in  compiling  the  first  Code  was  to  embody, 
not  only  the  statute  law,  but  the  common 
law  of  force  in  this  state.  As  there  was  no 
effort  to  codify  any  statute  upon  that  sub- 
ject by  the  codiflers,  we  think  it  clearly  prop- 
er, in  determining  the  meaning  of  this  sec- 
tion, to  ascertain  what  was  the  general  law 
of  force  in  this  country  at  the  time  of  the 
adoption  of  the  Code."  The  ruling  in  that 
case  followed  what  was  the  law  existing  at 
the  time  of  the  adoption  of  the  Code,  and  not 
what  the  terms  of  the  section,  literally  con- 
strued, would  have  required.  The  rule  on 
the  subject  under  investigation  in  the  pres- 
ent case  being  well  settled  when  the  Code 
was  adopted,  and  there  being  no  sufficient 
reason  suggested  why  such  rule  should  not 
have  been  allowed  to  remain  unchanged,  and 
it  not  being  "clear"  that  there  was  an  "in- 
tent to  change  the  law  on  Ihe  subject,"  the 
section  of  the  CiTil  Code  now  under  consid- 
eration should  be  construed  as  a  mere  codi- 
fication of  the  existing  law;  and  therefore 
the  word  "agent,**  as  used  therein,  should  be 
held  to  mean  an  agent  who  has  a  special 
property  or  Interest  in  the  chattel.  Without 
such  an  interest,  his  possession  is  the  actual 
possession  of  his  principal,  as  was  held  in 
Hillyer  v.  Brogden,  67  Ga.  24.  The  word 
"agent,"  appearing  after  the  plaintiflTs  name 
in  the  petition,  is  merely  "descriptio  per- 
sons," and  is  to  be  treated  as  surplusage; 
and  hence  the  action  is  to  be  regarded  as 
one  brought  in  the  name  of  the  plaintifT,  as 
the  person  entitled  to  recover  in  his  own 
light  Civ.  Code,  §  2098;  Owsley  ▼.  Wool- 
hopter,  14  Ga.  124;  McDuffle  v.  Irvine,  91 
Ga.  748,  17  &  E.  1028;  Ice  Co.  v.  Bluthen- 
thal,  101  Ga.  542,  28  S.  £.  1008;  Lester  v. 
Mcintosh,  101  Ga.  876,  29  8.  E.  7.  So  treat- 
ing it,  the  action  was  not  maintainable,  and 
there  was  no  error  in  awarding  a  nonsuit. 
2.  When  the  plaintiff  relies  on  title  to  re- 
cover possession  of  personal  property  wrong- 
fully withheld  from  him,  he  must  show  a  le- 
gal title.  A  mere  equitable  title  will  not  suf- 
fice. When,  therefore,  it  appears  that  the  le- 
gal right  of  action  is  not  in  the  plaintiff,  he  has 
no  right  of  action  at  all,— either  in  his  own 
name  or  in  that  of  another.  lie  cannot  sue 
for  the  use  of  the  person  who  has  the  legal 
right  of  action*  but  the  action  should  be 


brought  in  the  name  of  the  real  plaintiff 
See  Bailroad  Co.  v.  Bedell.  88  Ga.  591  (Syi.. 
point  3)  15  8.  B.  676;  Cunningham  v.  El- 
Uott,  92  Ga.  159,  18  S.  E.  365.  "It  is  well 
settled  that  an  action  of  replevin  cannot  be 
brought  in  the  name  of  one  person  for  the  use 
of  another;  for  the  action  involves  nothing 
but  legal  rights,  and,  if  equities  are  to  be 
settled,  another  form  of  action  must  be  re- 
sorted to.  While  the  name  of  the  usee  might 
be  treated  as  surplusage,  a  recovery  can  only 
be  had  where  it  is  shown  that  the  plaintiff  is 
entitled  to  recover.  The  usee's  title  cannot 
be  considered  in  the  action,  and  if  the 
plaintiff  have  no  title  the  action  must  fail." 
Oobbey  BepL  §  425.  See,  also,  18  Enc.  PI. 
&  Prac.  507;  Moore  v.  Watson  (B.  I.)  40  AtU 
345;  M^r  v.  Warner  (Miss.)  1  South.  837, 
20  Am.  &  Bug.  Enc.  Law,  1056»  1057.  What 
is  said  above  applies  also  to  tiie  action  of 
trover.  26  Am.  &  Bug.  Enc.  Law  (Ist  Ed.) 
744.  There  was  no  error  in  rejecting  the 
amendment  Judgmeht  affirmed.  All  the 
Justices  concurring,  except  Lewis,  J.,  who  dis- 
sents. 

LEWIS.  J.  (dissenting).  It  Is  inferable 
from  the  testimony  in  this  case  that,  prior 
to  the  conversion  of  the  property  in  dispute 
by  the  defendant,  the  transactions  the  hus- 
band had  with  the  railway  company  were  in 
his  hidividual  name.  It  is  true,  he  stated 
that  the  real  title  to  the  property  was  in  his 
wife;  that  he  was  manager  of  his  wife's  bus- 
iness, and  the  property  was  actually  in  his 
peaceable  and  lawful  possession.  I  think  it 
quite  evident  that  the  nonsuit  was  granted 
in  the  present  case  upon  the  ground  that  the 
evidence  showed  that  the  titie  to  the  propeiv 
ty  was  not  in  the  plaintiff,  but  his  wife. 
The  entire  argument  of  counsel  for  defend- 
ant in  error,  in  endeavoring  to  uphold  the 
judgment  of  the  court  below  granting  the  non- 
suit is  based  purely  upon  this  Idea.  While 
the  plaintiff  testified  that  the  lumber  belong- 
ed to  his  wife,  and  that  It  was  cut  on  her 
land,  and  sawed  with  her  engine  and  mill, 
yet  he  further  testified,  positively  and  with- 
out contradiction:  "I  had  an  interest  in  it 
by  reason  of  acting  as  agent  for  her  and 
having  charge  of  her  business."  There  is  no 
doubt  but  that  at  common  law  an  action  of 
trover  is  maintainable  in  favor  of  any  one 
having  possession  of  property  against  any 
wrongdoer  who  deprives  him  of  such  posses- 
sion, and  this  peaceable  possession  on  the 
part  of  the  pUintiff,  without  further  proof  of 
title,  is  amply  sufficient  to  maintain  the  ac« 
tion.  In  Dicey,  Parties  (2d  Am.  Ed.)  p. 
370,  it  is  dedared:  "A  person  who  has  the 
actual  possession  of  goods  has  a  right  to  ped- 
sess  them  against  any  one  who  cannot  show 
a  better  title,  or,  what  is  the  same  thing, 
who  cannot  show  that  in  interfering  with  pos- 
session of  the  goods  he  is  acting  under  the 
authority  of  some  one  who  has  a  better  title 
than  the  possessor."  In  the  case  of  Jeffries 
V.  Railway  Co.,  25  Law  J.  Q.  B.  109,  110, 
Lord  Campbell,  0.  J.,  enters  into  a  discus- 
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Blon  of  this  ^aestlon.  In  bis  opinion  he 
says  that  he  thinks  "that  the  jus  tertii  could 
not  be  set  up.  •  •  •  I  conceive  the  law 
Is  that,  if  a  person  is  peaceably  and  quietly 
In  possession  of  a  chattel  as  his  own  property, 
that  a  person  who  takes  it  from  him,  having 
no  good  title,  is  a  wrongdoer,  and  that  such 
person  cannot  defend  himself  by  showing  that 
the  chattel  is  not  the  property  of  the  plain- 
tiff, but  the  property  of  a  third  person. 
*  *  *  It  is  of  the  greatest  importance  that 
a  man  shall  not,  having  no  good  title  of  his 
own  to  the  property,  be  allowed  to  seize  it, 
and  thereby  probably  bring  about  a  breach 
of  the  peace,  and  occasion  great  mischief  and 
confusion.  •  •  •  It  Is  allowed  that  If  an 
action  of  trespass  is  brought  by  the  party 
in  possession,  the  defendant  cannot  set  up  the 
Jus  tertii,  he  having  no  right  in  himself.  I 
think  there  is  no  difference  whatever,  for 
this  purpose,  between  an  action  of  trespass 
and  an  action  of.  trover.  In  both  cases  the 
plaintiff  rests  on  his  possession  of  the  proper- 
ty, and  the  question  is  whether  the  person 
who  has  no  title  whatever  of  his  own  shall 
be  allowed  to  show  that  the  plaintiff  has  not 
the  right  of  property.  The  right  of  property 
is  presumed  from  the  possession;  and  is  that 
presumption  to  be  rebutted  by  evidence  on 
the  part  of  the  defendant,  a  mere  stranger 
and  wrongdoer,  showing  that  the  plaintiff  was 
not  the  real  owner  of  the  chattel?"  See, 
also,  Rogers  v.  Spence,  13  Mees.  &  W.  579,  580. 
In  discussing  this  right  of  a  mere  possessor 
of  property  to  maintain  trover  against  a 
wrongdoer,  it  was  decided  in  that  case: 
'These  rights  of  action  are  given  in  re- 
spect of  the  immediate  and  present  violation 
of  the  possession  of  the  bankrupt,  independ- 
ently of  his  rights  of  property.  They  are  an 
extension  of  that  protection  which  the  law 
throws  around  the  person,  and  substantial 
damages  may  be  recovered  in  respect  of  such 
rights,  though  no  loss  or  diminution  in  value 
of  property  may  have  occurred."  The  deci- 
sion of  Lford  Campbell  in  the  case  of  Jeffries 
V.  Railway  Co.,  above  cited,  is  extensively 
quoted  in  Dicey,  Parties,  p.  378.  The  same 
case  is  also  reported  in  86  E.  C.  K  802.  See, 
also,  Faulkner  v.  Brown,  18  Wend.  64;  Su^ 
ton  y.  Buck,  2  Taunt  302. 

Our  Civil  Code  (section  8886)  clearly  adopts 
that  common-law  rule,  in  the  following  lan- 
guage: "Mere  possession  of  a  chattel,  if 
without  title,  or  wrongfully,  will  give  a  right 
of  action  for  any  interference  therewith,  ex- 
cept as  against  the  true  owner  or  the  person 
wrongfully  deprived  of  possession."  In  the 
case  of  Harpes  v.  Harpes,  62  6a.  394,  It  is 
decided:  "One  from  whose  hands  property 
of  an  estate  has  been  wrongfully  taken  may 
bring  trover  for  its  recovery  against  the  tor- 
tious holder,  although  there  has  been  no  ad- 
ministration." Chief  Justice  Warner,  deliv- 
ering the  opinion  in  that  case,  says:  '*The 
mere  possession  of  a  chattel,  if  without  title 
or  wrongfully,  will  give  a  right  of  action  for 
any  Interference  therewith,  except  as  against 
the  true  owner  or  the  person  wrongfolly  de- 


prived of  possession."  In  that  case  the  suit 
was  by  a  widow  of  the  deceased  to  recover 
possession  of  a  certain  described  horse.  No 
administration  had  been  granted  upon  the 
estate,  and  It  was  clear  that  the  plaintiff  in 
that  case  had  no  title  whatever  in  the  prop- 
erty. It  is  said  in  the  opinion:  "If  the 
plaintiff  had  sued  for  the  horse  as  a  part  of 
the  estate  of  her  deceased  husband,  then  a 
grant  of  administration  would  have  been 
necessary  to  have  entitled  her  to  recover; 
but  she  declared  against  the  defendant  as  a 
wrongdoer,  upon  her  own  possession  of  the 
property  sued  for.  The  dismissal  of  the 
plaintiff's  action  was  error."  This  doctrine 
Is  recognized  in  Greenleaf  on  Evidence  (vol- 
ume 2,  §  637),  In  his  chapter  on  trover.  Is 
discussing  the  right  of  one  having  a  special 
interest  in  property  to  maintain  an  action  of 
trover  for  same,  he  adds:  "But  a  lower  de- 
gree of  Interest  will  sometimes  suffice,  against 
a  stranger;  for  a  mere  wrongdoer  is  not  per- 
mitted to  question  the  title  of  a  person  in  the 
actual  possession  and  custody  of  the  goods* 
whose  possession  he  has  wrongfully  invad- 
ed." See,  also,  26  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  pp.  744-748.  The  idea,  therefore,  of  the 
law  embodied  in  the  section  of  the  Ck)de 
above  recited  Is  evidently  to  give  one  who  has 
possession  of  property,  even  if  he  has  wrong- 
ful possession  of  it,  a  right  of  action  against 
any  one  who  interferes  therewith,  unless  he 
should  be  the  true  owner,  or  the  person 
wrongfully  deprived  of  possession.  The  bare 
possession  of  the  plaintiff  makes  out  In  law, 
title  sufficient  to  recover  in  such  a  case:  and 
the  wrongdoer  is  estopped  from  denying  hl» 
title  by  showing  a  legal  title  In  another. 
This,  however,  is  a  stronger  case  than  a  suit 
by  one  in  wrongful  possession  of  property; 
for  there  is  no  question,  under  this  evidence, 
but  that  the  plaintiff  was  in  its  rightful  pos- 
session. The  defendant  was  guilty  of  a  con- 
version of  the  property  when  it  moved  the 
same  from  where  the  plaintiff  had  placed  It 
without  his  authority  or  consent 

But  it  is  contended  that  the  evidence  in 
this  case  showing  that  the  plaintiff  was  not 
the  owner  of  this  property,  he  was  not  in 
contemplation  of  law,  in  possession  thereof 
in  his  own  right  and  that  his  possession  was 
therefore  not  his  own,  but  really  that  of  hi» 
principal.  I  do  not  think  the  word  "pos- 
session," in  Civ.  Code,  §  3886,  will  bear  anr 
such  construction.  The  term  "mere  posses- 
sion" must  have  some  significance,  and  I 
think  it  necessarily  means  the  party  having 
the  actual,  manual  custody  of  the  property  at 
the  time  his  actual  possession  thereof  is  In- 
terfered with.  It  seems,  from  the  ingenioua 
argument  of  Mr.  Justice  COBB  in  his  opinion 
in  this  case,  that  he  has  reached  the  conclu- 
sion that  in  order  to  maintain  an  action  of 
trover  the  possession  of  the  plaintiff,  which 
has  been  interfered  with,  must  have  been 
coupled  with  some  interest  in  the  property 
sued  for.  But  that  is  entirely  Inconsistent 
with  the  language  of  this  section;  for  it  is 
therein  plainly  stated  that  even  if  the  party » 
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though  in  poBsession,  is  without  title,  or  is  in 
poBseBsloD  wrongfully,  he  can  maintain  an 
action  for  any  interference  therewith,  except 
aa  against  the  true  owner  or  the  person 
wrongfully  deprived  of  possession.  This  lan- 
guage, then,  is  entirely  inconsistent  with  the 
idea  that  such  a  possession,  to  authorize  the 
action,  must  be  in  a  person  having  some 
interest  in  the  property.  If  that  had  been 
the  intention  of  the  codifiers,  evidently  law- 
yers of  their  learning  would  have  made  it 
appear  in  language  unmistakable,— for  in- 
stance, by  simply  adding  that  the  possession 
of  a  chattel,  *'coupled  with  an  interest  in  the 
same,"  will  give  a  right  of  action,  etc.  They 
would  not  have  written,  "Mere  possession  of 
a  chattel,'*  etc.,  will  give  a  right  of  action; 
for  the  expression  '^without  title  or  wrong- 
fully" implies  that  the  party  need  not  have 
had  any  interest  whatever  in  the  property  in 
dispute.  But,  apart  from  this,  from  the  evi- 
dence in  the  case  above  referred  to  it  will  be 
seen  that  this  plaintiff,  while  he  did  not 
claim  title  to  the  properly,  did  actually  claim 
an  interest  therein  by  virtue  of  the  services 
rendered  in  the  management  of  his  wife*s 
affairs. 

It  is  contended,  however,  that,  being  the 
agent  of  the  owner,  he  was  not,  in  contempla- 
tion of  law,  in  possession  of  the  property; 
that  his  possession  was  the  possession  of  his 
principal.  This  proposition  is  completely  an- 
swered by  the  provisions  of  Civ.  Code,  fi 
8038,  which  declares,  "An  agent  having  pos- 
session, actual  or  constructive,  of  the  proper- 
ty of  his  principal,  has  a  right  of  action  for 
any  interference  with  that  possession  by 
third  parties."  So,  if  there  was  ever  any 
doubt  about  the  right  of  an  agent  to  bring 
this  action  against  a  wrongdoer,  it  strikes 
me  that  it  is  forever  set  at  rest  by  this  pro- 
vision in  the  Code.  In  the  opinion  of  Mr. 
Justice  COBB,  however,  it  is  contended  that 
this  section  of  the  Code  was  intended  as  an 
embodiment  of  the  common  law,  and  that 
under  the  common  law  an  agent  had  no  such 
right  of  action,  even  against  a  wrongdoer,  uur 
less  the  agent's  possession  was  coupled  with 
an  interest  he  had  in  the  property.  In  the 
first  place,  I  do  not  think  this  is  a  correct 
view  of  the  common  law.  There  can  be  no 
doubt  but  that,  as  a  general  rule  of  law,  to 
maintain  an  action  of  trover  the  plaintiff  must 
have  had  either  a  general  or  special  prop- 
erty in  the  goods  seized;  and  abundant  au- 
thority can  be  cited  from  text-books,  as  well 
as  from  decisions  of  courts,  which  recog^ 
nizes  this  general  principle.  The  truth  is, 
actions  of  trover  in  this  country  are  not  often 
based  upon  a  mere  possession  of  the  plaintiff, 
of  which  he  has  been  deprived  by  a  wrong- 
doer who  has  no  Interest  whatever  in  the  prop- 
erty. The  majority  of  trover  cases  are  of 
such  a  nature  that  the  plaintiff  cannot  recov- 
er unless  he  shows  title  to  or  interest  in  the 
property  sued  for.  Often  is  it  the  case  that 
the  defendant  never  derived  any  possession 
from  the  plaintiff  at  all,  and  that  he  claims 
a  right  to  the  property  entirely  under  a  dif- 
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ferent  chain  of  title.  Hence  we  find  many 
authorities  announcing  this  principle  in  gen- 
eral terms.  But  there  is  absolutely  nothing 
in  them  at  all  inconsistent  with  the  view  I 
entertain  in  this  case.  Take,  for  example, 
some  of  the  cases  dted  by  Mr.  Justice  COBB. 
To  support  an  action  of  this  character,  he 
cites  a  number  of  authorities  to  the  effect 
that  the  plaintiff  at  the  time  of  the  action  must 
have  either  a  general  or  a  special  property 
in  the  personalty.  In  Manufacturing  Co.  v. 
Wlggin,  14  N.  H.  441,  40  Am.  Dec.  198,  it  was 
decided  that  replevin  cannot  be  maintained 
unless  the  plaintiff  has  at  the  time  of  the 
taking  either  a  general  or  special  property 
in  the  goods.  But  that  case  did  not  involve 
any  principle  whatever  touching  the  right  of 
recovery  on  actual  possession  alone  against 
a  wrongdoer.  That  was  a  general  princi- 
ple in  an  action  of  replevin.  On  page  190,  40 
Am.  Dec.,  and  page  446,  14  N.  H.,  it  will 
appear  that  the  defendant  was  a  deputy 
sheriff,  and  he  set  up  title  in  the  property 
In  one  Hayden,  and  that  the  same  was  seized 
by  defendant,  as  deputy  sheriff,  by  virtue 
of  an  attachment  against  Hayden.  The  same 
general  principle  is  declared  in  Pattison  v. 
Adams,  7  HiU,  126,  cited  by  Mr.  Justice  COBB. 
It  does  not  appear  from  the  facts  therein 
that  it  has  any  reference  whatever  to  the 
questions  involved  in  the  case  at  bar.  The 
same  general  principle  is  announced  in  Beck- 
wlth  V.  Philleo,  15  Wis.  223.  likewise  cited; 
but  it  will  appear  from  the  facts  in  that 
case,  on  page  229,  that  the  defendants,  in- 
stead of  taking  possession  of  the  property  in- 
volved, to  wit,  lumber,  from  the  plaintiff, 
were  rightfully  in  possession  of  the  premises 
at  the  time  of  bringing  the  suit,  and  that  the 
cutting  of  the  timber  by  them,  instead  of 
being  a  wrongful  act,  was  perfectly  legiti- 
mate, under  the  contract  they  made,  by  virtue 
of  which  they  acquired  possession  of  the 
premises.  He  also  cites  1  Chit  PL  (lOth  Am. 
Ed.)  ^187,  to  the  effect  that  the  plaintiff 
must  have  a  general  or  special  property  in  the 
goods  at  the  time  the  action  was  commenced; 
and  he  also  quotes  from  page  ^167  of  this 
work,  to  the  effect  that  in  order  to  support 
the  action  the  plaintiff  must,  at  the  time  of 
the  conversion,  **have  had  a  complete  prep- 
erty,  either  general  or  special,  in  the  chatteL'* 
But  in  another  place  in  his  opinion  he  ad- 
verts to  page  ^170  of  the  same  work,  where 
Mr.  Chitty  lays  down  the  general  rule  that 
"the  bare  possession  of  goods,  without  any 
strict  legal  title,  confers  a  right  of  action 
against  a  mere  wrongdoer,  having  no  right, 
and  not  clothed  with  any  authority  ftom  the 
real  owner."  In  the  same  connection,  and  on 
the  same  page,  the  author  further  adds,  in  ad- 
dition to  what  is  above  quoted:  ''The  only 
exception  which  appears  to  exist  is  in  the 
case  of  a  mere  servant  acting  professedly  as 
such,  and  having  only  the  custody  of  goods." 
He  also  quotes  from  2  GreenL  Bv.  (15th  Bd.) 
§  561,  as  follows:  "A  mere  servant  or  t 
depositary  for  safe  custody  has  not  such 
property  as  will  support  this  action,  his  po» 
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668810X1  being  that  of  the  master  or  bailor.** 
The  writer  has  above  quoted  from  the  same 
author  where,  further  on  In  the  same  work, 
be  takes  quite  a  different  view  of  a  right  of 
action  against  a  mere  wrongdoer,  who  Is  not 
permitted  to  question  the  title  oi  a  person 
in  the  actual  possession  and  custody  of  goods, 
whose  possession  he  has  wrongfully  invad- 
ed. Great  reliance  is  placed  by  Mr.  Justice 
OOBB  upon  the  decision  of  this  court  in  the 
case  of  Lockhart  ▼.  Railroad  Co.,  73  Ga.  472. 
Upon  a  careful  review  of  that  decision  and 
the  facts  In  that  case,  I  cannot  see  that  it 
in  the  least  sustains  the  view  of  the  ma- 
jority of  this  court  That  was  not  an  action 
of  trover,  but  an  action  for  damages  result- 
ing from  an  Injury  done  to  an  oil  painting 
by  the  defendant.  Civ.  Code,  S  3886,  has  no 
application  whatever  to  that  case.  It  clearly 
appears  that  the  defendant  did  not  wrong- 
fully get  possession  of  the  property  from  the 
plaintiff.  On  the  contrary,  the  property  that 
was  damaged  was  received  by  the  defendant 
for  transportation.  It  appears  in  the  case 
that  the  plaintiff  was  only  a  borrower,  and 
acquired  no  title  in  the  picture  loaned.  She 
brought  suit  against  the  defendant  not  be- 
cause of  any  unlawful  possession  of  the  pic- 
ture by  It  but  because  of  Injury  it  sustain- 
ed while  in  its  lawful  possession.  It  is 
there  expressly  recognized  that  the  carrier 
cannot  dispute  the  title  of  the  party  deliver- 
ing goods  for  transportation,  either  by  setting 
up  title  In  himself  or  In  a  third  person,  which 
is  not  being  enforced  against  him;  but,  says 
the  court,  on  page  474,  *^hat  is  not  this  case. 
He  sets  up  no  adverse  claim;  does  not  refuse 
f5  deliver  the  property  to  the  consignee.'* 
In  such  a  case,  where  the  plaintiff  had  no  in- 
terest in  or  title  to  the  property  which  has 
been  damaged,  she,  of  course,  had  no  right 
of  action;  for  she  had  not  been  damaged.  I 
think  this  Is  really  authority  to  sustain  my 
view;  for  It  is  intimated  in  the  opinion  that, 
if  the  railroad  company  had  unlawfully  de- 
prived the  plaintiff  of  possession  of  the  prop- 
erty, she  could  have  maintained  an  action 
against  it  although  she  had  no  title  to  same. 
I  fall  to  find. any  of  the  authorities  cited 
by  Mr.  Justice  COBB  which  sustain  his  theory 
of  what  the  common  law  is,— that  possession 
of  an  agent  of  his  principal's  chattels  will 
not  enable  him  to  maintain  an  action  against 
a  wrongdoer  who  has  unlawfully  deprived 
him  of  such  possession,  because  his  posses- 
sion is  in  law  possession  of  the  principal. 
As  a  general  rule,  an  agent  cannot  maintain 
an  action  In  trover  for  the  recovery  of  his 
principal's  property;  but  that  rule  does  not 
apply  when  he  is  in  possession  of  the  prin- 
cipal's property,  and  has  been  deprived  there- 
of by  the  wrongful  act  of  a  person  who  has 
no  interest  whatever  in  that  property.  To 
say  that  Civ.  Code,  §  8038,  refers  not  only 
to  an  agent  who  has  possession,  actual  or 
constructive,  of  the  property  of  his  princi- 
pal, but  to  one  who  has  an  interest  In  the 
property,  would  be  giving  It  a  construction 
which  was  evidently  never  contemplated  by 


the  codiflera.  If  the  agent's  right  of  action 
be  based  upon  the  fact  that  he  has  an 
Interest  in  the  property,  then  he  necessarily 
occupies  some  other  relation  than  that  of 
mere  agent  If  that  Is  the  only  thing  that 
gives  him  a  right  to  sue,  then  his  possession 
Is  not  that  of  an  agent,  but  of  an  owner,  and 
he  has  the  right  to  protect  his  interest  In  the 
property  against  a  wrongdoer  independently 
either  of  section  3088  or  section  3886  of  the 
Civil  Code.  Chltty,  the  authority  relied  up- 
on by  Mr.  Justice  COBB,  recognizes  but  one 
exception  which  even  appears  to  exist  and 
that  is  where  the  possession  is  that  of  a 
mere  servant  I  know  of  no  authority  that 
recognizes  the  possession  of  an  agent  as  an 
exception.  But  suppose  it  did,  and  at  com- 
mon law  an  agent  did  not  have  a  right  of  ac- 
tion of  this  sort;  then,  manifestly,  under  our 
Qvll  Code,  that  principle  of  the  common  law 
has  been  changed.  Suppose  the  word  "ser- 
vant" had  been  used  instead  of  the  word 
"agent"  in  section  3038;  no  one  could  con- 
tend that  the  servant  could  not  bring  this 
action.  If,  therefore,  under  the  common  Uw 
mere  possession  by  an  agent  of  his  principalis 
property  will  give  him  no  right  of  action 
against  a  wrongdoer  for  interference  with 
such  possession,  then  that  section  of  the  Code 
(3038)  changes  the  common  law  by  declaring 
exactly  the  contrary. 

It  is  true  that  the  main  purpose  of  the 
codlfiers  was  to  embody  in  the  Code  of  laws 
of  this  state  not  only  the  statutes,  but  the 
common  law  in  force,  and  also  the  decisions 
of  this  court  and  that  in  case  of  a  want  of 
absolute  clearness  as  to  what  a  section  might 
mean,  or  In  case  of  ambiguity,  if  it  relates 
to  a  principle  of  the  common  law,  a  determi- 
nation of  what  the  common  law  on  the  sub- 
ject is  is  entirely  proper,  and  often  of  great 
aid  in  arriving  at  the  true  Intent  of  the  codl- 
fiers, and  of  the  action  of  the  legislature  in 
adopting  their  work.  But,  when  we  find  in 
the  Code  a  provision  as  clear  and  unmistaka- 
ble In  its  meaning  as  is  embraced  In  section 
3038,  the  invariable  rule  of  this  court  has  been 
to  treat  it  as  law,  although  it  may  never  have 
been  law  before  the  adoption  of  the  Code. 
Now,  that  section  says  "an  agent  having  pos- 
session, actual  or  constructive."  Of  what? 
Of  the  property  of  his  prindpaL  It  necessa- 
rily implies,  so  far  as  the  absolute  legal  title 
is  concerned,  that  the  principal  alone  is  the 
holder  thereof;  and  yet  that  section  gives  the 
agent  in  possession  a  right  of  action  for  any 
Interference  with  that  possession  by  third 
persons.  What  possession?  Manifestly  and 
unquestionably,  the  possession  he  holds  for 
his  principal.  If  the  agent  has  an  Interest  in 
the  property  himself,  he  would  have  a  right 
of  action,  not  by  virtue  of  his  possession  as 
agent  of  his  principal,  but  by  virtue  of  his 
possession  in  an  entirely  different  capacity. 
The  effect  then,  of  the  construction  of  the 
majority  of  the  court  as  I  conceive  it  is  to 
change  the  clear  and  unmistakable  meaning 
of  the  language  employed  in  the  Code,  and 
to  add  to  its  words  a  thought  that  simply 
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amoBBts  to  its  absolute  repeaL  For  the 
above  reasons,  I  feel  coDstrained  to  differ 
from  the  views  ot  the  majority  of  my  Breth- 
ren, and  think  that  the  court  below  erred  in 
granting  a  nonsuit 


(Ul  Oa.  800) 

HANDBL   V.    GHAPUN,    Superintendent   of 
Public  Works. 

(Supreme  Court  of  Georgia.  Aug.  7,  1900.) 
CONSTITnTICNAL  LAW— 8BAMEN— DESERTION. 
Congress  not  having  legislated  upon  the 
subject  of  the  offense  of  siding  articled  seamen 
or  appreBtices  to  desert  or  leave  a'  foreign  ves- 
sel while  in  the  waters  of  this  state,  the  legis- 
lature of  the  state  had  the  right  and  power  to 
enact  section  655  of  the  Penal  Code,  making  it 
a  misdemeanor  for  any  person  to  aid  or  induce 
an  articled  seaman  or  apprentice  to  desert  from 
or  leave  his  vessel  while  in  the  waters  of  this 
state.  The  act  In  no  way  attempts  to  regulate 
or  interfere  with  commerce,  but  is  an  aid  there- 
to. Where  the  subject  is  local,  and  not  na- 
tional, in  its  nature,  and  does  not  require  a 
uniform  system  of  regulation,  then,  in  the  ab- 
sence of  legislation  on  it  by  congress,  it  may  be 
regulated  by  the  state. 

(Syllabus  by  the  Courts 

Error  from  superior  court,  Chatham  coun- 
ty;  E.  Falllgant,  Judge. 

Application  by  Edward  Handel  for  a  writ 
of  habeas  corpus  against  William  F.  Chap- 
Un,  superintendent  of  public  works.  Release 
refused,  and  petitioner  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 
Handel  filed  his  petition  for  the  writ  of 
habeas  corpus.  The  grounds  of  his  petition 
are  as  follows:  *\1)  That  your  petitioner  is 
restrained  of  his  liberty.  (?)  The  person  re- 
straining the  liberty  of  your  petitioner  is 
William  F.  Chaplin,  and  the  mode  of  such 
restraint  is  compulsory  work  and  labor,  and 
confinement  in  the  coun^  chain  gang  of 
Chatham  county,  and  the  place  of  such  de- 
tention is  at  the  camps  of  said  county  chain 
gang,  in  the  county  of  Chatham,  as  afore- 
said. (3)  The  cause  or  pretense  of  such  re- 
straint of  your  petitioner  as  aforesaid  is  a 
sentence  passed  upon  your  petitioner  on 
January  26,  1900,  by  the  Honorable  T.  M. 
Norwood,  Judge  of  the  dty  court  of  Savan- 
nflh,  a  copy  of  which  sentence  Is  hereto  an- 
nexed, and  made  a  part  of  this  petition.  (4) 
Petitioner  says  that  said  restraint  of  him, 
your  petitioner,  by  the  said  William  F.  Chap- 
lin, superintendent  of  the  public  works  of 
said  county,  is  Illegal,  in  that:  First  Your 
petitioner  was  sentenced  as  hereinbefore  set 
forth  for  violation  of  the  provisions  of  sec- 
tion 655  of  the  Penal  Code  of  1895  of  this 
state,  as  will  appear  from  the  accusation  in 
said  case,  of  file  with  the  derk  of  said  city 
courtr  a  copy  of  which  Is  hereto  attached, 
and  made  a  part  of  this  petition,  and  leave 
of  reference  to  which  is  hereby  prayed.  Sec- 
ond. Said  section  655  is  void  and  unconsti- 
tutional for  the  following  reasons:  (a)  The 
power  to  legislate  upon  the  subject-matter  of 
said  section  was  and  Is  the  exclusive  right 


of  congress,  and  taken  completely  from  stale 
legislatures,  (b)  That  by  reason  of  the  na- 
ture of  tjie  subject-matter,  legislated  upon  in 
said  section  655,  and  the  questions  and  in- 
terests involved  in  said  law,  the  power  to 
legislate  thereon  resides  with,  and  sbould  be 
exercised  exclusively  by,  congress.  <c)  Con- 
gress had  full  power  to  legislate  npon  the 
subject-matter  involved  In  said  section  655, 
and  to  pass  laws  to  prevent  the  evil  conse- 
quences of  the  acts  In  said  section  aimed  at 
by  the  legislature  of  this  state,  and  in  pur- 
suance of  such  rightful  power  congress  has 
passed  a  full  and  comi^ete  body  of  laws,  and 
said  laws  are  now  still  in  force;  and  there- 
fore said  section  655  is  void  and  unconstitu- 
tional, and  especially  so  in  that  said  section  656 
is  in  many  and  material  respects  at  variance 
with  and  in  repugnance  to  the  aforemention- 
ed laws  of  the  United  States,  (d)  Said  seo^ 
tion  655  is  void  by  reason  of  its  repugnance 
to  the  laws  of  the  United  States,  (e)  Said 
section  655  is  void  by  reason  of  section  2, 
art  6,  of  the  constitution  of  the  United 
States,  and  paragraphs  1,  2,  and  3  of  section 
1,  art  12,  of  the  constitution  of  the  state  of 
Georgia,  (f)  That  if  any  part  of  said  sec- 
tion 655  is  valid,  such  valid  part  cannot  be 
separated  from  the  unconstitutional  and  void 
parts  of  said  act,  and  that  therefore  said 
section  should  be  declared  to  be  void  and  in- 
effective. Third.  The  bark  referred  to  in  the 
attached  accusation,  and  called  the  'D.  H. 
Morris,'  is  a  Norwegian  bark." 

Accusation:  "State  of  Georgia,  County  of 
Chatham,  City  of  Savannah.  And  now,  on 
this  26th  day  of  January  in  the  year  of  our 
Lord  1900,  comes  William  W.  Osborne,  so- 
licitor general  of  the  Eastern  Judicial  cir- 
cuit of  Georgia,  who  prosecutes  for  the  state 
of  Georgia  In  the  dty  court  of  Savannah, 
and  by  accusation  made  on  oath,  and  In  ac- 
cordance  with  the  statute  In  such  case  made 
and  provided,  in  the  name  or  behalf  of  the 
citizens  of  Georgia,  charge  and  accuse  John 
Bowen  and  Edward  Haudel,  of  the  county  of 
Chatham  and  state  aforesaid,  with  the  of- 
fense of  misdemeanor,  for  tliat  the  said  John 
Bowen  and  Edward  Handel,  In  the  county  of 
Chatham  and  state  of  Georgia  aforesaid,  on 
the  20th  day  of  January  In  the  year  of  oor 
Lord  1900  did  aid  one  John  Bendecksen,  an 
articled  seaman  on  bark  D.  H.  Morris,  to 
desert  from  or  leave  his  vessel  while  in  the 
waters  of  this  state,  contrary  to  the  laws  of 
the  said  state,  the  good  order,  peace,  and 
dignity  thereof.  W.  W.  Osborne.  Solicitor 
General,  E.  J.  C.  of  Georgia," 

On  return  of  the  petition  and  answer  there- 
to, and  after  argument  had,  the  court  ren- 
dered the  following  Judgment:  "Judgment 
of  the  Court  In  Chatham  Superior  Court 
Edward  Handel  v.  Wm.  F.  Chaplin,  Supt  of 
Public  Works.  Habeas  Corpus.  The  peti- 
tioner was  convicted  and  sentenced  by  the 
city  court  of  Savannah,  under  section  655  of 
the  Penal  Code  of  1895,  for  aiding  one  John 
Bendecksen,  a  seaman,  to  desert  from  the 
bark  D.  H.  Morris.    It  U  admitted  that  the 
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bark  was  a  foreign,  Norwegian,  bark,  and 
that  there  Is  no  law  of  the  United  States  cot- 
ering  the  precise  case,  and  that  the  section 
of  the  Criminal  Code  does  not  conflict  with 
any  statute  of  the  United  States,  nor  Inter- 
fere directly  or  Indirectly  with  foreign  or  in- 
terstate commerce.  It  is  claimed,  however, 
that  the  United  States  having  exclusive  Ju- 
risdiction, and  having  legislated  with  refer- 
ence to  American  seamen  and  ships,  the 
silence  of  congress  upon  the  subject  of  for- 
eign ships  and  seamen  amounts  to  the  exclu- 
sion of  state  action;  and  the  section  is  there- 
fore claimed  to  be  unconstitutional,  for  the 
reasons  stated  In  the  petition,  and  the  con- 
viction and  sentence  void  and  of  no  effect 
Regarding  this  state  statute  as  a  purely  local 
law,  under  the  police  power,  affecting  per^ 
sons  within  this  jurisdiction,  and  not  In  con- 
flict with  any  law  or  jurisdiction  of  the  Unit- 
ed States,  interfering  in  no  respect  with  for- 
eign or  interstate  commerce,  or  with  any  ju- 
risdiction of  the  laws  of  the  United  States, 
but,  rather,  promotive  of  both,  it  is  held  that 
section  055  Is  a  valid,  constitutional  law; 
and,  petitioner  having  been  lawfully  convict- 
ed under  said  law,  his  application  for  release 
is  refused,  and  he  is  hereby  remanded  back 
into  custody,  that  the  sentence  of  the  city 
court  of  Savannah  may  be  carried  out  R. 
Palllgant  Judge.  In  open  Court  Apt  7, 
1900."  To  which  Judgment  Handel  excepted. 
R.  J.  Travis  and  J.  L.  Travis,  for  plaintiff 
In  error.  W.  W.  Osborne,  Sol.  Gen.,  and  J. 
R.  Saussy,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(9tVa.580) 

CATT  V.  OLIVIER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

27.  1900.) 

SUBSCRIPTIONS— PERFORMANCE  OF  CONDI- 
TIONS—BVIDENCB— WAIVER  OF 
CONDITIONS. 

1.  In  an  action  against  the  receiver  of  an  In- 
stitution to  which  subscription  notes  were  ex- 
ecuted on  certain  conditions,  not  expressed  in 
the  notes,  to  determine  their  liability  to  cred- 
itors, the  subscribers  may  show  the  conditions 
on  which  such  notes  were  given,  and  that  they 
were  not  performed,  as  such  evidence  is  not 
contradictory  of  the  notes,  but  avoids  their  ef- 
fect. 

2.  In  an  action  against  the  receiver  of  an 
institution  to  which  notes  were  given  on  cer- 
tain conditions,  not  expressed  in  the  notes, 
to  determine  the  liability  of  the  maimers  to 
creditors,  that  the  notes  were  of  the  same  date, 
alilce,  except  as  to  amount,  and  were  kept 
together  aud  treated  as  belonging  to  the  same 
fund,  is  sufficient  to  show  that  they  were  given 
on  the  conditions  outlined  when  the  plans  for 
raising  the  funds  were  adopted. 

3.  In  an  action  against  the  receiver  of  an 
Institution  to  determine  the  liability  of  the 
makers  on  certain  subscription  notes  to  credit- 
ors, which  were  given  on  certain  conditions, 
the  fact  that  payments  were  made  by  such 
makers  before  the  conditions  on  which  they 
were  given  were  complied  with  is  not  a  waiver 
of  such  conditions,  since  such  makers  had  the 
right  to  assume  that  the  money  paid  by  them 
would  be  used  for  the  purpose  for  which  they 
bad  agreed  to  pay  it. 


Appeal  from  hustings  court  of  city  of 
Staunton. 

Action  by  W.  L.  Olivier  and  others  against 
Reeves  Catt,  trustee  of  the  Wesleyan  Feaiale 
Institute,  to  determine  their  liability  on  cer- 
tain notes.  From  a  decree  for  plalntlffa,  de- 
fendant appeals.    Affirmed. 

A.  C.  Braxton,  for  appellant  Ranson  & 
Ranson,  for  appellees. 

BUCHANAN,  J,  The  controversy  in  this 
appeal  is  whether  W.  L.  Olivier  and  25  other 
parties  who  filed  their  petition  in  this  cause 
are  liable  to  the  creditors  of  the  Wesleyan 
Female  Institute,  an  Insolvent  corporation,  on 
certain  notes  made  by  them,  and  now  in  the 
hands  of  Reeves  Catt,  the  receiver  of  the 
court  in  this  case.  This  question  was  refer- 
red to  one  of  the  commissioners  of  the  court 
for  investigation.  He  reported  the  facts  and 
circumstances  under  which  the  notes  were 
made,  and  reached  the  conclusion  that  the 
makers  of  the  notes  were  not  liable  there- 
on. The  court  confirmed  his  report,  and 
from  that  decree  this  appeal  was  allowed. 

It  appears  from  the  commissioner's  re- 
port, which,  in  all  material  matters,  is,  we 
think,  sustained  by  the  evidence,  that  In  the 
year  1803  the  friends  of  the  Institute,  finding 
that  it  was  financially  embarrassed,  set 
about  to  devise  means  to  meet  Its  indebted- 
ness and  to  continue  the  school  as  a  going 
concern;  that  the  head  of  the  movement  was 
one  W.  W.  Smith,  an  active  worker  in  the 
Methodist  Episcopal  Church  South;  that  he 
and  parties  interested  held  a  public  meeting  at 
the  Young  Men*8  Christian  Association  Build- 
ing in  Staunton  for  the  purpose  of  adopting 
some  means  to  accomplish  that  end;  that 
the  plan  proposed  and  adopted  was  that  suJb- 
scriptions  to  the  amount  of  $25,000  should  be 
secured,  of  which  sum  $10,000  was  to  be  raised 
in  and  about  Staunton  by  the  friends  of  the 
Institute,  while  the  remaining  sura  of  $15,- 
000  was  to  be  secured  by  the  friends  of  the 
school  at  large;  that  this  fund  was  to  be  kept 
as  a  separate  one,  and,  when  secured,  was  to 
be  used  to  pay  ofT  the  bonded  Indebtedness  of 
the  school,  after  which  any  surplus  that 
might  remain  was  to  be  used  for  its  general 
benefit;  that  it  was  further  understood  that 
none  of  the  subscription  secured  was  to  be 
binding  unless  the  entire  sum  of  $25,000  was 
secured,  and  that  this  sum,  when  secured, 
was  to  be  turned  over  to  the  Institute  for 
the  purpose  named,  and  none  other;  that 
when  this  was  done  It  was  to  give  such  sub- 
scribers a  deed  of  trust  on  its  real  estate, 
by  which  it  was  to  bind  Itself  to  return  to 
them,  without  interest,  the  amount  of  their 
several  subscriptions  In  the  event  it  should 
cease  to  be  conducted  as  a  conference  school 
in  Staunton;  that  the  next  step  taken  was 
at  a  meeting  of  some  of  the  subscribers  to 
the  fund  held  at  the  Virginia  Hotel,  in 
Staunton,  at  which  It  was  agreed  that  J.  A. 
Fauver  should  act  as  trustee  to  hold  the  fund 
for  the  purpose  named,  and  that  he  and  one 
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George  S.  Lightner  should  reduce  to  writing 
the  conditions  above  stated,  upon  which  sub- 
scriptions had  been  or  were  to  be  received; 
that  this  writing  was  never  prepared;  that 
there  was  no  subscription  paper,  and  that 
the  promises  to  pay  were  embodied  In  the 
notes  given  by  the  subscribers,  which  were 
all  executed  after  the  last-named  meeting; 
that  the  subscription  notes  were  obtained  by 
different  solicitors  (Just  who  those  solicitors 
were  is  not  shown,  but  many  of  them  were 
taken  by  W.  W.  Robertson,  president  of  the 
school,  but  not  a  member  of  the  board  of 
trustees  of  the  corporation);  that  some  time 
after  the  notes  were  made  "J.  A.  Fauver, 
treasurer,"  to  whom  they  were  all  payable, 
made  the  following  indorsement  upon  each  of 
them,  "J.  A.  Fauver,  Treasurer  of  the  Board 
of  Trustees  of  the  Wesleyan  Female  Institute, 
Staunton,  Va.,"  and  left  them  with  Mr.  Rob- 
ertson, at  whose  instance  the  indorsements 
were  made,  and  in  whose  possession  the  notes 
seem  to  have  been  from  the  time  they  were 
executed  until  the  corporation  made  an  as- 
signment 01  all  its  property  to  Reeves  Catt, 
trustee. 

It  further  appears  that  Robertson,  presi- 
dent of  the  institution,  Fauver,  the  payee  in 
the  notes,  Catt,  trustee,  now  receiver,  and 
some  if  not  all  of  the  members  of  the  board 
of  trustees  of  the  institute,  knew  the  pur- 
poses for  and  the  coudltions  upon  which  the 
notes  were  made. 

It  further  appe&rs  that  none  of  the  condi- 
tions upon  which  the  notes  were  given  were 
or  can  be  performed  by  the  institute. 

One  of  the  grounds  upon  which  the  cred- 
itors of  the  institute  insist  that  the  makers 
of  the  notes  are  liable  thereon  is  that  the 
notes  formed  a  large  and  material  part  of  the 
assets  of  the  corporation,  and  were  used  by  it, 
with  the  full  knowledge  and  consent  of  the 
makers  of  the  notes,  as  a  basis  of  credit,  and 
that  as  they  (the  creditors)  relied  largely  up- 
on the  notes  as  a  valid  asset  of  the  corpora- 
tion, in  extending  such  credit,  it  would  be 
Inequitable  and  Illegal  not  to  hold  the  mak- 
ers of  the  notes  liable. 

Whatever  merit  there  might  be  in  this 
contention  if  true,  it  is  unnecessary  to  consid- 
er, as  the  evidence  does  not  show  that  the 
creditors  (the  appellants  here)  relied  upon 
these  notes  in  extending  credit  to  the  cor- 
poration, or  even  knew  of  their  existence  un- 
til after  their  debts  were  created,  and  the  as- 
signment made  to  Catt,  trustee. 

It  is  insisted  that  the  notes,  being  plain, 
unconditional,  and  unambiguous  promises  to 
pay  money,  cannot  be  varied,  altered,  or  con- 
tradicted by  any  verbal  evidence  of  a  prior  or 
contemporaneous  agreement  between  the 
makers  of  the  notes  and  the  corporation. 

No  rule  of  law  is  better  settled  or  of  great- 
er importance  than  that  a  written  contract 
cannot  be  contradicted  or  varied  by  evidence 
of  an  oral  agreement  between  the  parties 
made  before  or  at  the  time  of  such  contract 
The  object  of  the  evidence  introduced  in  this 
case  was  not,  however,  for  the  purpose  of  con- 


tradicting or  varying  the  writings  bi  question, 
but  to  show  that  the  conditions  upon  which 
they  were  to  become  operative  never  occurred. 
That  this  may  be  done,  within  certain  limita- 
tions, by  oral  evidence,  is  also  well  settled. 

"In  such  cases,"  as  was  said  by  this  court 
in  Nash  v.  Fugate,  32  Grat  595,  609,  *the  oral 
evidence  tends  to  prove  independent  facta, 
which,  if  established,  avoid  the  effect  of  the 
written  agreement  by  facts  dehors  the  in- 
strument, but  do  not  tend  to  contradict  or 
vary  it    •    •    • 

"And  hi  Woodward  v.  Foster,  18  (Jrat  200, 
207,  Judge  Joynes,  in  discussing  the  same 
subject  says:  'So  it  has  been  held  that  be- 
tween the  Immediate  parties,  evidence  may 
be  given  of  a  contemporaneous  agreement 
consistent  with  the  written  contract— as,  for 
example,  that  the  bill  was  indorsed  and  hand- 
ed over  for  a  particular  purpose,  as  for  col- 
lection, without  giving  the  trustee  the  usual 
rights  of  an  indorsee  (Manley  v.  Boycot  7P 
Eng.  Com.  Law,  45),  or  that  the  bill  was 
transferred  as  an  escrow,  or  upon  an  express 
condition  which  has  not  been  complied 
with.' " 

In  Ward  v.  Chum,  18  Grat  801,  813,  It 
was  said  that:  "When  the  instrument  is 
delivered  directly  to  the  obligee,  the  deliv- 
ery cannot  be  regarded  as  conditional,  In  re- 
spect to  the  party  who  makes  it,  unless  the 
condition  is  made  known  to  the  obligee. 
♦  •  •  If  the  delivery  is  upon  a  condi- 
tion made  known  to  the  obligee,  his  assent 
to  it  will  be^  presumed  from  the  acceptance 
of  the  instrument  and  he  will  not  be  al- 
lowed to  repudiate  the  condition  thus  as- 
serted, and  treat  the  delivery  as  absolute  and 
unconditional."  See,  also,  Solenberger  v.  Gil- 
bert's Adm'r,  86  Va.  T78,  11  S.  D.  789; 
Humphreys  v.  Railroad  Ck>.,  88  Va.  431,  13  S. 
B.  085. 

The  supreme  court  of  the  United  States 
held  In  the  case  of  Burke  v.  Dulaney,  153 
U.  S.  228,  14  Sup.  Ct  816,  38  L.  Ed.  698, 
that  in  an  action  by  the  payee  of  a  negotia- 
ble note  against  the  maker,  evidence  was  ad- 
missible to  show  by  parol  an  agreement  be- 
tween the  parties,  made  at  the  time  of  mak- 
ing the  note,  that  It  should  not  become  opera- 
tive as  a  note  until  the  maker  could  examine 
the  property  for  which  it  was  to  be  given,  and 
determine  whether  he  would  purchase  It 

The  controversy  In  this  case  is  really  be- 
tween the  same  parties,  for  the  receiver  and 
the  creditors  in  the  case  took  no  other  or 
greater  interest  in  the  notes  than  the  insti- 
tute had.  The  evidence  was  not  only  admis- 
sible to  show,  but  it  does  show,  we  think, 
that  the  notes  were  made  upon  conditions 
which  were  never  complied  with,  some  of 
which,  at  least  if  not  all,  were  known  to  and 
recognized  by  the  corporation. 

It  is  also  contended  that  the  record  does 
not  show,  except  as  to  a  very  small  number 
of  the  makers  of  the  subscription  notes,  that 
they  knew  of  or  made  their  subscriptions  up- 
on the  conditions  named.  While  only  three 
of  the  subscribers  to  the  fi^od  for  which  the 
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notes  were  given  testtfy  in  the  case,  they 
prove  clearly  that  the  plan  proposed  and 
adopted  lor  raising  the  money  "was  upon  con- 
ditions which  have  never  been,  and  cannot  be, 
complied  with.  The  notes  given,  except  in 
two  instances,  are  of  the  same  date,  most  of 
them  payable  at  the  same  time,  alike  in  all 
other  respects,  except  as  to  amomits  and  mak- 
ers, and  they  were  k^t  together  and  treated 
by  all  parties  as  belonging  to  the  same  fund. 
The  record,  we  think,  satisfactorily  shows 
that  the  notes  were  given  for  the  purposes 
and  upon  the  conditions  outlined  when  the 
plan  for  raising  the  money  was  proposed  and 
adopted. 

Neither  were  those  conditions  waived,  as 
is  contended,  by  the  subsequent  conduct  of 
the  makers  in  making  payment  on  their 
notes  before  the  conditions  were  complied 
with.  They  had  the  right  to  expect  that 
the  conditions  woTold  be  complied  with,  and 
that  the  money  paid  by  them  would  not  be 
used  for  any  other  purpose  than  that  for 
which  they  agreed  to  pay  it.  That  this  was 
their  expectation  is  shown  by  the  fact  that 
when  Robertson,  the  president  of  the  insti- 
tute, used  the  money  collected  by  him  on  the 
notes  to  pay  the  running  expenses  of  the 
school,  the  attention  of  the  executive  com- 
mittee of  the  board  of  trustees  was  called  to 
it,  when  they,  recognizing  that  the  money 
could  not  be  used  for  any  such  purpose,  di- 
rected that  the  note  of  the  corporation  for  the 
amount  so  used  be  executed  payable  to  Fan- 
ver,  the  same  person  to  whom  the  notes  were 
payable  upon  which  collections  had  been  made 
and  misappropriated  by  Robertson.  There  is 
not  sufficient  evidence  in  the  case  to  Justify 
the  court  in  holding  that  the  makers  of  the 
notes  had  waived  the  conditions  upon  which 
their  notes  were  made,  after  full  knowledge 
that  the  conditions  upon  which  they  were 
made  had  not  been  and  could  not  be  com- 
plied with. 

Without  discussing  further  the  objections 
urged  to  the  decree  complained  of,  we  are  of 
opinion  that,  i4>on  the  whole  case,  the  mak- 
ers of  the  notes,  who  are  parties  to  this  suit 
are  not  liable  thereon,  and  that  the  hustings 
court  did  not  err  in  so  decreeing  and  directing 
their  notes  to  be  canceled  and  surrendered  to 
them. 

(98  Va.  5»7) 

HARRISON  et  al.  v.  WISSLBR 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
27,  1900.) 

VBNIJB^-ACTION    BY    CIRCUIT    JUDQB-STATU- 
TORT  PROVISIONS-CONSTRUCTION. 

Under  Oode,  S  3214,  sabd.  7,  providing 
that,  where  a  circuit  court  judge  is  interested 
in  a  case,  which,  but  for  such  interest,  would 
be  proper  for  the  Jurisdiction  of  his  court, 
the  action  may  be  brought  in  any  county  in 
an  adjoining  circuit,  a  circuit  court  judge  can 
brmg  an  action  in  the  circuit  court  of  any 
county  in  his  circuit  in  which  the  defendants 
reside. 

Appeal  from  circuit  court,  Clarke  county. 


Action  by  one  Harrison  and  others  against 
one  Wissler.  From  a  Judgment  dismissing 
the  action,  plaintiffs  appeal    Reversed. 

M.  McCormick  and  Conrad  Kownslar,  for 
appellants.    R.  T.  Barton,  for  appellee. 


BUCHANAN,  J.  This  action  was  institut- 
ed against  the  defendant  in  error  in  the  cir- 
cuit court  of  Shenandoah  county,  where  he 
resided,  by  the  plaintiffs  in  error,  one  of  whom 
was  then,  and  still  is,  the  Judge  of  that  court. 
A  plea  to  the  Jurisdiction  of  the  court  was 
filed,  and  the  cause  removed  by  an  order  in 
vacation  to  the  circuit  court  of  Clarke  coun- 
ty, where  two  other  pleas  to  the  Jurisdiction 
of  that  court  were  filed.  Upon  the  hearing 
the  pleas  were  sustained,  and  the  action 
dismissed. 

The  question  involved  In  this  writ  of  error 
to  that  Judgment  is  whether  a  Judge  of  a 
circuit  court  can  bring  an  action  or  suit  in  the 
circuit  court  of  any  county  or  corporation  in 
his  circuit  in  which  the  defendant  resides,  or 
can  only  bring  such  action  or  suit  in  some 
county  or  corporation  in  an  adjoining  circuit. 

The  provisions  of  law,  so  far  as  they  affect 
this  question,  are  found  in  sections  3214  and 
3215  of  the  Code.  The  former  section  was 
amended  and  re-enacted  by  acts  approved 
February  14  and  March  3.  1900  (Acts  1899- 
1900,  cc.  329,  736),  but  the  amendments  made 
do  not  affect  the  question  involved  in  this 
case. 

Section  3214,  so  far  as  applicable  to  this 
case,  provides  that:  "Any  action  at  law  or 
suit  in  equity,  except  where  it  is  otherwise 
specially  provided,  may  be  brought  In  any 
county  or  corporation:  First,  wherein  any 
of  the  defendants  reside;  •  •  •  seventh, 
if  a  Judge  of  a  circuit  court  be  Interested  in  a 
case,  which  but  for  such  interest,  would  be 
proper  for  the  Jurisdiction  of  his  court,  the 
action  or  suit  may  be  brought  in  any  county 
or  corporation  in  an  adjoining  circuit" 

By  section  3215  of  the  Code  "an  action  may 
be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action,  or  any  part 
thereof,  arose,  although  none  of  the  defend- 
ants reside  therein,'*  subject  to  the  limita- 
tions prescribed  by  section  3220  of  the  Code. 

Under  the  provisions  of  these  sections  the 
Judge  of  a  circuit  court  may  sue  the  defend- 
ant in  the  county  or  corporation  in  which  the 
latter  resides,  or  in  which  the  cause  of  ac- 
tion, or  any  part  thereof,  arose,  or  in  any 
county  or  corporation  in  an  adjoining  cir- 
cuit, unless  the  word  "may,"  in  the  seventh 
clause  of  section  3214,  be  construed  as  im- 
perative, and  not  permissive,  as  if  it  were 
written  "shall"  or  "may  only,"  as  is  contend- 
ed by  the  counsel  of  the  defendant  in  error, 
and  as  was  held  by  the  trial  court 

The  object  of  all  interpretation  and  con- 
struction is  to  ascertain  the  legislative  in- 
tent and  in  order  to  do  this  the  general 
rule  is  that  words  must  receive  their  ordi- 
nary meaning,  unless  it  can  be  seen  that  the 
legislature  Intended  that  they  should  have 
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a  more  enlarged  or  a  more  limited  slgnl- 
ficatioii.  In  the  case  of  Thompson  v.  Car- 
roU'8  Lessee,  22  How.  422,  434,  16  L.  Ed.  391, 
Mr.  Justice  Greer,  in  discussing  the  question 
when  the  word  "may"  should  be  construed 
"must,**  said:  "It  is  only  where  it  is  neces- 
sary to  glTe  effect  to  the  clear  policy  and  in- 
tention of  the  legislature  that  such  a  liberty 
can  be  taken  with  the  plain  words  of  a 
statute."  And  in  Minor  ▼.  Bank*  1  Pet  48, 
M,  7  L.  Ed.  65,  Mr.  Justice  Story,  In  consider- 
ing the  same  subject,  said:  "Without  ques- 
tion, such  a  construction  is  proper  in  all  cases 
where  the  legislature  meant  to  Impose  a  pos- 
itive and  absolute  duty  and  not  merely  give  a 
discretionary  power.  But  no  general  rule  can 
be  laid  down  upon  the  subject,  further  than 
that  that  exposition  ought  to  be  adopted  in 
this,  as  in  other,  cases  which  carries  into 
effect  the  true  intent  and  object  of  the  legis- 
lature in  the  enactment  The  ordinary  mean- 
ing of  the  language  must  be  presumed  to  be 
intended  unless  it  would  manifestly  defeat 
the  object  of  the  provision."  Suth.  St  Const 
H  460-462;  Sedg.  St  &  Oonst  Law,  pp.  375- 
377. 

In  determining  what  is  the  proper  construc- 
tion of  the  clause  under  consideration,  we 
may,  I  think,  be  aided  by  a  reference  to 
previous  legislation  on  that  subject 

We  have  not  access  here  to  the  statute 
law  of  the  state  prior  to  the  Code  of  1819. 
Under  the  provisions  of  that  Code  an  action 
or  suit  might  be  instituted  in  the  court  where 
the  defendant  resided,  or  where  the  cause  of 
action  arose  (chapter  128,  S  41),  and,  if  either 
of  the  Judges  of  the  general  court  was  inter- 
ested in  any  suit  which,  in  the  case  of  any 
other  person  would  have  been  proper  for 
the  Jurisdiction  of  such  Judge,  it  was  provided 
that  "It  shall  be  lawful  to  institute  such  suit 
in  any  court  within  an  adjacent  circuit" 
^chapter  69,  §  53;  1  Rob.  Prac.  [Old]  19,  20). 
When  the  revision  of  our  laws  was  made  in 
1849,  the  several  statutes  providing  where 
actions  or  suits  should  be  commenced  were 
gathered  together,  and  placed  in  chapter  169 
of  the  Code  of  1849. 

In  the  fifth  clause  of  section  1  of  that 
chapter,  which  is  identical  with  the  seventh 
clause  of  section  8214  of  the  Code  of  1887,  the 
revisers,  instead  of  using  the  words  "it  shall 
be  lawful,"  a»  in  section  53  of  chapter  69  of 
the  Code  of  1819,  substituted  the  word 
"may."  It  would  hardly  be  contended  that 
the  words  "it  shall  be  lawful"  in  that  section 
were  imperative,  and  meant  "must**  or 
"shall,"  or  "may  only."  Those  words,  in  a 
statute  like  that,  of  themselves  merely  make 
that  legal  and  possible  which  there  would 
otherwise  be  no  authority  or  right  to  do.. 
The  presumption  is  that  in  substituting  the 
word  "may"  for  the  term  "it  shall  be  law- 
ful" it  was  only  Intended  to  shorten  the  stat- 
ute by  using  a  word  which,  in  its  ordinary 
signification,  had  the  same  meaning  as  the 
term  for  which  It  was  substituted. 

The  rule  of  omiitniction  when  there  has 
been  a  revision  is  that  the  old  law  was  not 


intended  to  be  altered  unless  such  Intention 
plainly  appears  In  the  new  code.  -The  legis- 
lative mind,"  as  was  said  by  Judge  Moncure 
in  Parramore  v.  Taylor,  11  Grat  220,  242, 
in  speaking  of  the  revision  of  1849,  "was  fix- 
ed on  the  then  existing  law  as  the  text  to  be 
altered  only  as  occasion  might  seem  to  re- 
quire. Oreat  alteration  was  made  in  words 
and  phraseology,  while  comparatively  little 
was  made  in  substance."  And  in  the  case 
of  The  Wenonah  v.  Bragdon,  21  Grat  685, 
605,  the  same  learned  Judge  in  considering 
the  meaning  of  a  section  found  in  the  Codes 
of  1803,  1814,  1819,  1849,  and  1860,  said: 
"The  established  rule  of  construction  of  the 
latter  Codes,  or  rather  of  the  Code  of  1849, 
Is  that  an  intention  not  to  change  the  law 
will  be  presumed  unless  a  contrary  intention 
plainly  appear." 

There  is  nothing  in  the  provisions  of  the 
Code  of  1849  or  of  the  Code  of  1887  on  the 
subject  which  shows  any  intention  to  alter 
the  law,  nor  did  any  reason  exist,  so  far  as 
we  can  see,  when  these  revisions  were  made, 
why  a  Judge  of  a  circuit  court  should  not  be 
allowed  to  sue  or  be  sued  in  any  county  or 
corporation  in  his  circuit  which  did  not 
equally  exist  when  the  provisions  of  the 
Code  of  1819  were  enacted.  In  addition,  the 
report  of  the  revisers,  who  were  among  the 
most  learned  lawyers  of  the  commonwealth, 
shows  that  in  substituting  the  word  "may" 
for  the  term  "it  shall  be  lawful"  they  did  not 
intend  to  make  any  change  in  the  law.  The 
third  section  of  chapter  169  as  reported  lyy 
them  provided  that  "any  action  or  suit  men- 
tioned in  the  two  preceding  sections  [which 
were  the  same,  so  far  as  they  affect  this' 
case,  as  sections  3214  and  3215  of  the  Code 
of  1887]  may  be  in  a  circuit  county,  or  cor- 
poration court  of  any  county  or  corporation 
wherein  it  is  allowed  thet^by  to  be  brought 
except  that  an  action  or  suit  against  a  Judg^ 
of  a  circuit  court  shall  not  be  in  a  county 
or  corporation  court  unless  it  be  brought  un- 
der some  other  clause  of  the  first  section  than 
the  fifth." 

If  it  was  Intended  that  a  circuit  Judge 
could  not  sue  or  be  sued  (in  such  a  case  as 
is  contemplated  by  the  fifth  clause  of  sec- 
tion 1  of  chapter  169  of  the  Code  of  1849) 
under  the  first  clause  of  that  section,  or  un- 
der the  second  section  of  that  chapter,  but 
only  under  the  fifth  clause  of  section  1,  why 
make  any  such  provision  as  is  contained  in 
the  latter  part  of  section  3? 

There  is  nothing,  as  it  seems  to  us,  in  the 
clause  under  consideration,  or  in  its  context 
or  in  the  revisions  which  our  laws  have  un- 
dergone, to  show  that  it  was  the  intention 
of  the  lawmaking  power  to  use  the  word 
"may"  in  the  clause  in  question  in  the  sense 
of  "may  only." 

If  the  construction  insisted  upon  had  no 
other  effect  than  to  prevent  a  Judge  from  su- 
ing and  being  sued  in  his  own  court  and 
thereby  did  away  with  the  necessity  of  re- 
moving the  cause  to  some  court  of  which  he 
was  not  the  Judge  or  of  having  some  other 
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dieult  Judge  hold  the  court  for  him  and  hear 
the  case,  there  would  be  much  more  force  In 
the  contention.  But  that  is  not  the  only  re- 
sult that  would  follow.  Such  a  construction 
would  take  away  the  jurisdiction  of  courts 
other  than  his  own,  which,  but  for  such  con- 
struction, would  have  Jurisdiction  of  the  case. 
It  would  prevent  a  circuit  Judge  In  such  a 
case  from  suing  or  being  sued  in  any  corpo- 
ration or  other  court  in  any  county  or  cor- 
poration in  his  circuit  which  might  other- 
wise have  jurisdiction  of  the  case.  If,  in  the 
case  under  consideration,  the  debt  or  demand 
asserted  had  been  against  two  persons,  one 
of  whom  resided  in  Shenandoah  county  and 
the  other  in  the  city  of  Richmond,  upon  a 
cause  of  action  which  arose  in  the  city  of 
Lynchburg,  or  If  the  Judge,  with  another 
who  resided  In  Richmond,  was  liable  upon  a 
cause  of  action  which  arose  in  Lynchburg, 
no  action  or  suit  could  be  brought  In  any 
court  in  the  Judge's  circuit,  nor  in  the  city 
of  Richmond,  nor  in  the  city  of  Lynchburg, 
but  could  only  be  brought  in  some  court  in  a 
circuit  adjoining  the  Twelfth  circuit 

What  reason  is  there  in  the  cases  supposed 
why  the  actions  or  suits  should  not  be 
brought  in  some  court  in  Richmond  or  Lynch- 
burg? Yet  if  the  word  "may"  must  be  con- 
strued as  "may  only,"  actions  or  suits  could 
only  be  brought  in  an  adjoining  circuit. 

We  are  of  opinion  that  the  circuit  court  of 
Shenandoah  county  had  Jurisdiction  of  the 
case,  and  that  the  demurrer  to  the  plea  ought 
to  have  been  sustained.  We  are  further  of 
opinion  that  the  demurrers  to  the  pleas  to  the 
jurisdiction  of  the  circuit  court  for  Clarke 
county,  to  which  the  case  had  been  removed, 
should  also  have  been  sustained.  Section 
8218,  Code. 

The  judgment  comi^ained  of  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


(98  Va.  644) 

TATB  T.  JONES  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

13,  1900.) 

EXECUTORS  AND  ADMINISTRATORS— SETTLE- 
MENT OP  ACCOUNTS— LEGACIES— PATMBNT— 
PRESUMPTION— EQUITY— LACHES. 

1.  An  administrator  had  a  settlement  with 
the  residuary  legatees,  and  received  receipts 
from  them  in  full  of  their  interests  in  the  es- 
tate. He  afterwards  collected  money  on  Judg- 
ments in  his  favor  as  administrator.  After  the 
execution  of  such  receipts,  and  until  the  ad- 
ministrator's death,  a  period  of  some  17  years, 
all  parties  in  interest  treated  the  accounts  as 
settled;  and  after  the  administrator's  death  no 
claim  was  made  against  his  estate,  except  by 
complainant,  an  assignee  of  one  of  such  lega- 
tees, who  sued  the  administrator's  estate  for  a 
settlement  of  his  accounts.  Held,  that  it  must 
be  presumed  that  the  money  collected  on  the 
judgment  was  embraced  in  the  receipts. 

2.  In  a  suit  by  an  assignee  of  a  residuary 
legatee  against  the  administrator's  estate  for  a 
settlement  of  his  accounts,  it  appeared  that  In 
1874  complainant  became  assignee  of  the  claim; 
that  he  never  notified  the  administrator  of  its 
assignment,  nor  made  a  demand  for  its  pay- 
ment; that  in  1875  the  administrator  paid  the 
legatee  a  small  sum,  and  received  his  receipt  in 


full;  that  in  1801,  on  a  settlement  of  a  judg- 
ment in  favor  of  the  administrator  against  cona- 
plainant,  no  mention  was  made  of  the  claim; 
and  that  suit  was  not  brought  until  1805.    Oodq- 

{)lainant  gave  no  explanation  for  his  long  de- 
ay  in  asserting  his  claim.  Edd^  that  com- 
plainant's right  of  action  was  barred  by  laches. 

Appeal  from  circuit  court,  Smyth  county. 

Bill  by  one  Jones  and  others  against  one 
Tate,  administrator,  for  a  settlement  oi  ac- 
counts. From  a  decree  In  favor  of  complain- 
ants, defendant  appeals.    Reversed. 

James  H.  Gilmore  and  White  &  Buchanan, 
for  appellant  A.  U  Robinson  and  C  B. 
Thomas,  for  appellees. 

BUCHANAN,  J.  John  McGready  died  in 
the  year  1862  testate.  His  son  WllUam  J. 
McCready,  one  of  the  executors  named  In  tbe 
will,  qualified  as  such  in  November  of  that 
year.  In  the  year  1871  he  refused  to  give 
additional  security,  and  his  powers  as  execu- 
tor were  revoked.  M.  B.  Tate  was  appointed 
administrator  of  the  unadministered  estate, 
with  the  will  annexed.  Neither  the  executor 
nor  the  administrator  de  bonis  non  returned 
an  inventory  of  the  assets  which  came  to 
their  possession  or  knowledge;  nor  did 
either  of  them  lay  before  the  commissioner 
of  accounts  a  statement  of  his  receipts  for 
any  year,  or  cause  a  settlement  of  Lis  ac- 
counts to  be  made,  as  required  by  chapter 
121  of  the  Code,  llie  executor  died  in  tbe 
year  1877,  and  the  administrator  de  bonis 
non  in  the  year  1882.  This  suit  was  insti- 
tuted in  the  year  18d5  by  the  assignee  of  one 
of  the  residuary  legatees,  for  a  settlement  of 
the  accounts  of  the  administrator.  The  de- 
fense relied  on  is  the  long  and  unexplained 
delay  of  the  complainant  In  asserting  his 
claim,  which  was  acquired  by  assignment 
from  Thomas  F.  McCready,  one  of  the  re- 
siduary legatees,  in  the  year  1874. 

Neither  in  the  complainant's  bill  nor  in  his 
proof  Is  there  any  explanation  furnished  of 
his  great  delay  in  bringing  suit  While  It  is 
true  that  the  administrator  returned  no  in- 
ventory and  made  no  settlement  of  his  ac- 
counts before  the  commissioner  of  accounts, 
it  seems  that  he  had  some  kind  of  a  settle- 
ment or  accomiting  with  the  residuary  leg- 
atees in  the  year  1874  or  1875.  In  August, 
1873,  William  J.  McGready,  the  late  executor. 
assigned  all  his  Interest  in  the  personal  estate 
of  the  testator,  which  had  or  would  come  to 
the  hands  of  the  administrator  de  bonis  non 
for  administration,  to  M.  McCormick;  and  on 
the  4th  of  September,  1874,  McOormick  exe- 
cuted a  receipt  to  the  administrator  in  fall 
settlement  of  that  Interest  in  the  testator's 

On  the  29th  day  of  August,  1874,  W.  R. 
McCready,  one  of  the  residuary  legatees,  gave 
the  administrator  a  receipt  in  full  of  the  In- 
terest which  he  took  under  the  will;  and  on 
the  2d  day  of  September  following  he  ere- 
cuted  as  assignee  of  his  brother  John  U  Mc* 
Cready,  another  residuary  legatee,  a  receipt 
to  the  administrator  in  full  settlement  of  that 
Interest 


Va.) 


GAllDNEB  V.  GARDNER. 


985 


On  the  26tb  day  of  August.  1875,  Thomas 
F.  McCready,  the  other  residuary  legatee, 
and  the  party  under  whom  the  complainant 
claims,  executed  a  receipt  to  the  administra- 
tor in  full  of  his  interest  in  the  estate.  The 
genuineness  of  this  receipt  is  disputed  by  the 
complainant 

Subsequent  to  the  date  of  those  receipts 
the  administrator,  collected  more  than  $300 
on  judgments  rendered  in  his  favor  as  ad- 
ministrator before  the  receipts  were  given. 
The  receipts  being  in  full  of  all  the  interests 
which  the  parties  giving  them  had  in  the 
testator's  estate,  the  presumption  is  that  the 
amounts  due  on  those  Judgments  were  em- 
braced in  the  settlement  or  calculation  made 
when  the  receipts  were  given.  That  pre- 
sumption, however,  is  only  prima  facie,  and 
in  a  case  lilce  this  would  be  more  easily  re- 
butted than  where  the  party  taking  the  re- 
ceipt did  not  occupy  a  fiduciary  relation. 

There  is  nothing,  however,  in  this  case 
tending  to  rebut  that  presumption.  After  the 
execution  of  those  receipts,  and  until  the  ad- 
ministrator's death,— a  period  of  17  or  18 
years,— all  the  parties  in  interest  seem  to 
have  treated  the  accounts  of  the  administra- 
tor as  settled,  so  far  as  their  interests  were 
concerned.  After  the  administrator's  death, 
and  until  the  institution  of  this  suit,  no  claim 
was  made  against  nls  estate  on  that  account 
by  any  of  the  parties  except  the  complainant; 
and  during  the  progress  of  the  cause  none  of 
the  parties  in  whose  favor  the  decree  was 
rendered  appeared,  so  far  as  the  record 
shows,  and  claimed  that  anything  was  due 
them,  or  that  the  receipts  in  full  did  not  in- 
clude all  their  interests  in  the  testator's  per- 
sonal estate. 

In  December,  1882,  within  a  few  months 
after  the  administrator's  death,  the  com- 
plainant asserted  his  claim,  and  In  the  year 
1805,  as  before  stated,  instituted  this  suit 

Although  the  complainant  became  the  as- 
signee of  the  claim  now  asserted  in  the  year 
1874,  it  does  not  appear  that  he  ever  notified 
the  administrator  of  its  assignment  to  him, 
or  made  any  demand  upon  him,  or  sought  a 
settlement  of  his  accounts  as  administrator. 
In  August  1875,  nearly  a  year  after  the  com- 
plainant became  the  assignee  of  Thomas  F. 
McGready*s  legacy,  the  administrator  paid 
McCready  a  small  sum,  and  took  his  receipt 
in  full  for  his  Interest  in  the  estate. 

In  the  year  1891  the  administrator  and  the 
complainant  had  a  settlement,  in  which  a 
judgment  In  favor  of  Tate,  as  administrator 
of  the  testator's  estate,  against  the  com- 
plainant and  the  private  dealings  between 
them,  were  settled,  yet  it  clearly  appears 
that  at  that  time  no  mention  was  made  of 
the  claim  now  asserted. 

As  before  stated,  the  complainant  neither 
in  his  pleadings  nor  his  proof  gives  any  ex- 
planation for  his  long  delay  in  asserting  his 
claim. 

In  the  case  of  Covington  v.  QrlfBn's  Adm'r, 
98  Va.  — ,  34  S.  B.  974,  975,  this  court,  in 
discussing  the  question  of  laches,  held,  upon 


the  authorities  quoted,  that  "reasonable  dili- 
gence" was  as  essential  to  the  granting  of 
relief  in  equity  as  conscience  and  good  faith. 

It  cannot  be  said  that  there  has  been  rea- 
sonable diligence  in  this  case.  The  com- 
plainant delayed  asserting  his  claim  (not- 
withstanding the  receipts  in  full  had  been 
given  to  the  administrator  20  years  before, 
of  which  he  must  have  had  notice)  until  the 
original  transactions  out  of  which  it  arose 
had  become  obscure  by  time,  parties  had  died, 
and  evidence  had  probably  been  lost  bo  that 
it  would  be  impossible  now,  with  any  degree 
of  certainty,  to  do  Justice  between  the  par- 
ties. 

The  decree  appealed  from  must  therefore 
be  reversed,  and  the  complainant's  bill  dis- 
missed. 

RIELY,  J.,  absent 

(M  Va.  6tf  ) 

GARDNER  v.  GARDNER. 

GARDNER  et  al.  v.  SAME. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

18,  1900.) 

DOWBR-DBBD-CANCBLLATION. 

1.  A  widow  is  entitled  to  dower  in  lands 
of  which  her  husband  was  seised  during  the 
marriage,  unless  the  lands  were  bought  and 
paid  for  by  another,  and  conveyed  to  him  by 
inadvertence. 

2.  Evidence  raising  only  a  strong  suspicion 
that  a  deed  from  a  son  to  his  father  was  ob- 
tained by  the  grantee's  fraud  and  undue  influ- 
ence is  insnflicient  to  entitle  the  grantor's  heirs 
to  a  decree  setting  it  aside. 

Appeals  from  circuit  court  Washington 
county. 

Actions  by  Jennie  M.  Gardner  against  John 
W.  Gardner,  and  by  Bessie  Gardner  and  an- 
other against  same  defendant  From  a  de- 
cree dismissing  both  causes,  plaintiffs  ap- 
peal. Reversed  as  to  the  first  case,  and  af- 
firmed as  to  the  second. 

J.  J.  Stuart,  L.  P.  Summers,  and  White  A 
Penn,  for  appellants.  D.  Trigg  and  D.  F. 
Bailey,  for  appellee. 

CARDWELL,  J.  This  is  an  appeal  from 
two  decrees  of  the  circuit  court  of  Washington 
county  entered  in  the  above-styled  causes, 
heard  together;  the  one  on  July  12,  1897,  re- 
fusing to  assign  dower  to  the  appellant  in  the 
first-named  cause  in  the  lands  In  controversy, 
and  the  other  on  October  2,  1897,  denying 
the  prayer  of  appellants  in  the  second-named 
cause  that  a  certain  deed  made  by  their  fa- 
ther, John  Gardner,  conveying  the  lands  to  the 
appellee,  John  W.  Gardner,  be  declared  null 
and  void,— and  dismissing  both  causes. 

The  facts  out  of  which  the  suits  artse 
are  as  follows:  By  four  several  deeds  of  con- 
veyance made  in  the  years  1882,  1884,  and 
1886,  John  Gardner,  son  of  appellee,  John  W. 
Gardner,  acquired  title  of  record  to  certain 
undivided  interests  in  the  lands  In  controver- 
sy, lying  in  Washington  county,  and  Icnown 
as  the  "Fullen  Lands."    In  1889  John  Gard- 
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ner  intermarried  with  appellant  Jennie  M. 
Gardner,  and  in  March,  1881,  executed  and 
delivered  to  his  father,  John  W.  Gardner, 
the  following  deed: 

"This  deed,  made  this  March  24th,  1891, 
between  John  Gardner,  of  the  first  part,  and 
John  W.  Gardner,  of  the  second  part,  all  of 
the  county  of  Washington  and  state  of  Vir- 
ginia: 

''Witnesseth,  that  for  and  in  consideration 
of  one  hundred  dollars  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged,  John 
Gardner,  party  of  the  first  part,  has  this  day 
bargained,  sold,  and  does  hereby  convey  to 
the  said  John  W.  Gardner,  of  the  second 
part,  all  of  my  Interest  in  the  Hiram  FuUen 
and  MInnick  land,  or  Peggy  Fullen  and  Hir- 
am Fullen  land,  lying  on  both  sides  of  Poor 
Valley  road,  adjoining  the  lands  of  Hamilton 
and  others;  John  W.  Gardner  having  bought 
and  paid  for  the  above-named  lands,  and  the 
deeds  was  made  to  John  Gardner,  when  they 
should  have  been  made  to  John  W.  Gardner, 
and  as  the  said  John  Gardner  cannot  pay  him, 
the  said  John  W.  Gardner,  for  the  land,  has 
taken  the  above  one  hundred  dollars,  and 
conveys  his  interest  in  said  lands;  and  John 
Gardner,  party  of  the  first  part,  warrants  gen- 
erally the  title  of  the  lands  hereby  conveyed. 

"Witnesseth  the  following  signatures  and 
seals. 

"John  W.  Gardner.    [Seal.]" 

Shortly  after  making  this  deed,  John  Gard- 
ner instituted  his  suit  in  equity  against  John 
W.  Gardner  In  the  circuit  court  of  Washing- 
ton county  to  have  the  deed  set  aside  and 
annulled  on  the  ground  that  it  was  obtained 
from  him  bj  fraud,  and  when  he  was  in  such 
a  state  of  Intoxication  that  he  was  without 
knowledge  of  what  he  was  doing;  but  there 
were  no  further  proceedings  In  the  cause,— 
John  Gardner  having  on  the  1st  day  of  Sep- 
tember. 1891,  died  intestate,  leaving  surviv- 
ing him  his  said  wife  and  their  two  infant 
children,  the  said  Bessie  and  Sister  Gardner. 

In  April,  1894,  appellant  Jennie  M.  Gard- 
ner instituted  her  suit  in  the  circuit  court 
of  Washington  county  against  appellee,  John 
W.  Gardner,  seeking  to  have  dower  assign- 
ed to  her  in  the  lands  conveyed  to  him  by  the 
deed  above  set  out;  and  at  the  same  time, 
and  in  the  same  conrt,  Bessie  and  Sister 
(G^ardn^r,  by  their  mother,  Jennie  M.  Gardner, 
as  their  next  friend,  instituted  their  suit 
against  appellee,  John  W.  Gardner,  to  have 
the  said  deed  set  aside  on  the  ground  that  It 
was  obtained  from  their  father  by  fraud 
and  undue  influence. 

The  appellee,  John  W.  Gardner,  set  up 
as  a  defense  to  these  suits  that  the  lands  in 
question  were  bought  and  paid  for  by  him 
and  conveyed  to  him,  but  by  inadvertence  or 
otherwise  the  middle  letter  of  his  name, 
"W.,"  was  omitted,  and  that  John  Gardner, 
his  son,  recognizing  this  fact,  in  order  to  cor- 
rect the  mistake,  conveyed  the  lands  to  him 
by  the  deed  of  March  24, 1891. 

Upon  oral  testimony  taken  before  a  com- 


missioner of  the  court,  to  whom  the  causes 
were  referred,  in  support  of  appellee's  con- 
tention, and  to  which  appellants  excepted, 
the  circuit  court  made  the  decrees  appealed 
from. 

It  is  unnecessary  for  ns  to  determine 
whether  this  oral  testimony  was  admissible 
to  alter  the  documentary  evidence  showing 
that  John  Gardner  had  such  seisin  in  the 
lands  in  controversy  after  his  marriage  with 
appellant  Jennie  M.  Gardner  as  to  entitle 
her  to  dower  therein;  for,  if  it  were  con- 
ceded that  it  was  admissible,  it  is  by  no 
means  sufficient  to  sustain  appellee's  con- 
tention that  the  lands  in  question  were  in 
fact  conveyed  to  him,  and  the  confusion  as 
to  title  thereto  caused  by  the  middle  letter 
of  his  name  being  Inadvertently  or  other- 
wise omitted  from  each  of  the  four  deeds 
above  mentioned.  One  or  more  of  the  deeds 
to  John  Gardner  describe  the  land  conveyed 
as  adjoining  the  lands  of  John  W.  Gardner; 
the  latter  having  acquired  other  interests  in 
the  Fullen  lands,  and  owning  other  lands 
adjoining.  It  is  true  that  "title  bonds"  for 
two  of  the  Interests  in  the  land  were  taken 
by  John  W.  Gardner  to  himself,  and  it  may 
be  that  he  paid  a  part  of  the  purchase  mon- 
ey, but  he  knew  that  his  son,  John  Gard- 
ner, claimed  and  exercised  ownership  over 
the  lands.  He  said  on  several  occasions 
during  the  period  in  which  John  Gardner  ac- 
quired the  deeds  to  the  lands  that  he  was 
helping  the  latter  (his  son)  to  buy  the  lands. 
He  united  with  John  Gardner  in  employing 
counsel  to  file  a  bill  in  the  circuit  court  of 
Washington  county  against  other  parties 
owning  the  remaining  interests  in  the  Fullen 
lands  to  have  partition  of  the  lands,  and  in 
which  bill  it  was  averred  that  John  Gard- 
ner's interest  in  the  lands  was  acquired  by 
the  four  deeds  above  referred  to,  and  his 
(John  W.  Gardner's)  interest  therein  ac- 
quired by  deed  from  certain  other  grantors 
than  those  to  the  deeds  to  John  Gardner. 
On  the  25th  day  of  July,  1887.  appellee 
united  with  John  Gardner  in  a  deed  of  trust 
conveying  their  interests  in  the  Fallen  lands 
and  other  lands  of  appellee,  upon  which  he 
resided,  to  indemnify  and  save  harmless  an 
Indorser  of  a  note  made  by  John  Gardner  to 
appellee's  order,  and  by  him  indorsed.  Un- 
der these  circumstances,  it  is  inconceivable 
that  in  each  of  the  four  deeds  conveying  an 
interest  in  the  Fullen  lands  to  John  Gard- 
ner the  mistake  was  made  that  appellee 
contends  for;  and  it  is  Incredible  that  such 
a  mistake  could  have  been  made,  and  appel- 
lee not  have  discovered  it  and  demanded  a 
correction  till  March,  1891,  when  he  pro- 
cured the  deed  from  John  Gardner  of  March 
24,  1891.  Appellant  Jennie  M.  Gardner  not 
having  united  with  her  husband  In  that 
deed,  she  is  clearly  entitled  to  dower  in  the 
lands  thereby  conveyed.  Therefore  the  de- 
cree of  July  12,  1897,  is  erroneous.  Sections 
2267  and  2502  of  the  Code. 

While  the  evidence  in  the  cause  is  suffi 
dent  to  raise  a  strong  suspicion  that  the 
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deed  of  March  24, 1891,  was  obtained  by  ap- 
pellee by  fraud  and  undue  influence,  as  al- 
leged in  the  bill  filed  in  the  second-named  of 
these  causes,  it  is,  in  our  opinion,  insufficient 
to  sustain  the  allegation,  and  therefore  the 
decree  of  October  2,  1807,  in  so  far  as  it 
dismissed  that  bill,  must  be  affirmed,  but  re- 
versed and  annulled  in  so  far  as  it  dismissed 
the  bill  in  the  first-named  cause;  and  the 
decree  of  July  12.  1897,  entered  in  the  first- 
named  cause,  will  also  be  reversed  and  an- 
nulled, with  costs  to  appellant  Jennie  M. 
Gardner,  and  that  cause  remanded  to  be  fur- 
ther proceeded  with  in  accordance  with  this 
opinion. 

RIELY,  Jm  absent 


f98  Va.  613) 

ROLLER'S   ADM'R   v.    PITMAN'S   ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
27.  1900.) 

TRUST    DEED— SAXiff-COMMISSIONB-BSTOPPHOi 
~RBB  ADJUDICATA. 

1.  The  trustees  under  a  deed  of  trust  were 
appointed  special  commissioners  to  sell  the  in- 
cambered  property,  and  included  a  charge  for 
commissions  in  their  report.  The  report  was 
confirmed  by  the  court  without  objection,  and 
was  afterwards  confirmed  in  the  supreme  court. 
The  beneficiary  afterwards  deducted  such  com- 
missions from  the  property  in  computing  a 
dower  interest  in  the  property  which  was  due 
another.  Held  to  estop  the  beneficiary  from  in- 
sisting  that  the  allowance  was  too  large. 

2.  The  trustees  under  a  deed  of  trust  were 
appointed  by  the  court  as  special  commissioners 
to  sell  the  incumbered  property,  and  they  in- 
cluded a  charge .  for  commissions  in  their  re- 
port. The  report  was  confirmed  by  the  court 
without  objection  by  the  beneficiary.  Held  an 
adjudication  on  the  amount  of  the  commission 
allowed  which  would  preclude  the  beneficiary 
from  subsequently  objecting  thereto. 

Appeal  from  circuit  court,  Rockingham 
county. 

Suit  by  Roller's  administrator  against  Pit- 
man's administrator.  From  an  order  requir- 
ing commissioners  to  account  for  certain  mon- 
ejB  charged  by  them  as  commissions  for  the 
sale  of  land,  the  commissioners  appeal.  Re- 
versed. 

J.,  J.  L  &  R.  Bumgardner,  for  appellants. 
Sipe  &  Harris,  for  appellee. 

HARRISON,  J.  The  suit  out  of  which  this 
controversy  grows  was  brought  to  subject  the 
land  of  Charles  A.  R.  Moore  to  the  satisfac- 
tion of  the  liens  thereon.  A  number  of  liens 
were  audited,  but  it  is  only  necessary  to  men- 
tion that  the  first  in  order  of  priority  was  a 
deed  of  trust  debt  in  favor  of  Samuel  Shack- 
lett,  which  provided  for  0  per  cent,  commis- 
sions to  the  trustee  in  the  event  of  a  sale; 
the  second,  an  annuity  charge  in  favor  of 
Mrs.  E.  G.  Moore;  and  the  third,  a  deed  of 
trust  debt  In  favor  of  John  L  Pitman. 

On  April  14,  1887,  the  trustees  named  in 
the  deeds  of  trust,  constituting  the  first  and 
third  liens,  were  appointed  special  commis* 
siouers  of  the  court  to  sell  the  real  estate  in 


the  bill  and  proceedings  mentioned.  This 
duty  was  performed,  and  subsequently  a  re- 
port of  sale  was  made  to  the  court  by  the 
trustees,  from  which  it  appears  that  the 
land  was  sold  to  John  L.  Pitman  at  the  price 
of  $18,323.21.  This  sum  was  credited  by  the 
trustees  in  their  report  with  an  itemized 
statement  of*  the  costs  of  suit  and  sale,  in- 
cluding therein  a  commission  on  the  gross 
sale  of  5  per  cent,  showing  a  balance  In 
band  of  $17,282.66,  which  was  not  sufficient 
to  pay  in  full  the  third  lien  in  favor  of  John 
L.  Pitman.  On  April  19,  1889,  this  sale  was, 
without  objection,  duly  confirmed,  and  W.  W. 
Roller,  trustee  in  the  Shacklett  deed  of  trust 
appointed  special  receiver  to  collect  the  pro- 
ceeds of  sale  and  disourse  the  same  in  ac- 
cordance with  the  report  of  liens'  confirmed 
April  14,  1887. 

From  this  decree  of  April  19,  1889,  which, 
in  addition  to  confirming  the  sale,  finally  dis- 
posed of  a  controversy  as  to  the  priority  of 
the  Pitman  deed  of  trust  an  appeal  was  tak- 
en to  this  court  by  one  of  the  subsequent 
lienors  of  Moore,  attacking  the  priority  given 
the  Pitman  deed  of  trust  upon  the  ground 
that  it  was  not  properly  acknowledged  for 
recordation.  The  result  of  this  appeal  was 
an  affirmance  of  the  decree  of  April  19,  1889. 
See  Corey  v.  Moore,  86  Va.  721,  11  S.  E.  114. 
After  the  case  went  back  from  this  court 
an  order  was  made  directing  W.  W.  Roller, 
as  trustee  and  special  receiver,  to  settle  his 
accounts.  This  settlement  was  promptly 
made  by  a  master  commissioner,  whose  re- 
port shows  that  the  entire  proceeds  of  sale 
had  been  properly  applied,  and  the  special 
receiver's  disbursements  supported  by  proper 
vouchers.  Among  the  credits  allowed  in 
stating  this  account  is  the  following:  "Com- 
missions stated  in  the  report  of  sale,  $916.16.*' 
The  allowance  of  this  item  was  excepted  to 
by  John  L.  Pitman  upon  the  ground  that  the 
commissions  were  excessive;  the  contention 
being  that  W.  W.  Roller  and  L.  Triplett,  Jr., 
were  not  acting  in  their  capacity  as  trustees 
in  making  the  sale  In  question,  but  as  special 
receivers  of  the  court  and  were  therefore 
only  entitled  to  the  commissions  allowed  bj 
statute.  The  circuit  court  subsequently  sus- 
tained this  view,  and  by  decree  of  January 
11,  1897,  ordered  that  W.  W.  RoUer,  special 
receiver  in  the  cause,  pay  to  the  administra- 
tors of  John  li.  Pitman  $766.54,  with  interest 
on  $577.77  from  April  1,  1896,  and  the  costs 
attendiug  the  controversy;  that  being  the 
amount  of  commissions  reserved  by  the  trus- 
tees in  excess  of  the  statutory  allowance. 
W.  W.  Roller  having  died,  his  administrator 
was  made  a  party  defendant  and  in  October, 
1897,  asked  leave  to  file  a  bill  to  review  the 
decree  of  January  11,  1897,  which  motion 
was  overruled  by  aecree  of  November  1,  1897. 

From  both  these  decrees  (namely,  that  of 
January  11,  1897,  and  that  of  November  1, 
1897)  this  appeal  was  allowed. 

In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  consider  whether  or  not  the 
trustees  or  special  commissioners  were,  as 
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an  original  proposition,  entitled  to  5  per  cent 
commissions  on  the  gross  proceeds  of  the 
sale  made  by  them.  They  acted  upon  the 
view  that  they  were  entitled  to  such  com- 
mlssions.  When  the  sale  was  made  they  col- 
lected as  the  cash  payment  $1,040.55,— a  sum 
exactly  sufficient  to  pay  the  costs  of  suit  and 
sale,  including  the  commission  of  5  per  cent; 
and  in  making  their  report  of  sale  to  the 
court,  which  they  do  as  trustees,  they  return 
therewith  an  itemized  statement  of  their  dis- 
bursement of  the  cash  payment  one  item  of 
which  is,  '*Coms.  on  $18,328.21,  5  per  cent, 
$916.16."  John  L.  Pitman,  who  alone  was 
affected  by  the  sum  retained  for  commissions, 
was  a  party  to  this  suit;  be  was  the  pur- 
chaser of  the  land  sold;  he  made  the  cash 
payment  by  check  to  cover  the  costs  of  suit 
and  sale,  which  included  the  5  per  cent 
commissions;  he  allowed  the  sale  to  be  con- 
firmed to  himself  upon  the  basis  of  the  re- 
port of  sale  as  made,  without  one  word  of 
objection  to  the  commissions  allowed  by  the 
report;  and  in  this  court  as  appellee  in  the 
case  of  Corey  t.  Moore,  supra,  he  had  the 
decree  confirming  the  report  of  sale  affirmed, 
without  a  suggestion  that  there  was  any  er- 
ror in  respect  to  the  rate  of  commissions  re- 
served by  the  trustees. 

After  the  case  went  back  to  the  circuit 
court  Mrs.  EL  G.  Moore  filed  her  petition 
therein,  claiming  a  right  to  contingent  dower 
in  the  land  sold,  and  asking  that  the  same  be 
commuted  and  paid  to  her  in  money.  To  this 
petition  John  Ll  Pitman  filed  an  answer  de- 
nying the  contingent  dower  right  but  saying 
that  inasmuch  as  he  had  been  greatly  har- 
assed in  securing  his  debt  and  was  very 
desirous  of  finally  and  forever  putting  an 
end  to  the  protracted  litigation,  he  would 
nuike  no  objection  to  the  decree  in  favor  of 
the  petitioner.  He  then  proceeds  to  show 
what  proportion  of  the  proceeds  of  sale  is 
subject  to  the  contingent  dower  right  by 
deducting  the  items  paramount  thereto;  and 
among  other  deductions  he  includes  this 
item,  "The  cost  of  sale  and  suit  $1,040.55," 
thus  again  recognizing  and  acquiescing  in  the 

5  per  cent  commissions  retained  by  the 
trustees.  Apart  however,  from  the  acqui- 
escence of  John  Lb  Pitman  in  the  charge  of 

6  per  cent  commissions  made  by  the  trustees 
at  the  time  of  the  sale,  which  abundantly 
appears  from  the  record,  we  are  of  opinion 
that  the  question  la  res  adjudicata,  and  can- 
not be  reopened.  Where  a  given  matter  be- 
comes the  subject  of  litigation  in,  and  of  ad- 
judication by,  a  court  of  competent  Jurisdic- 
tion, the  court  requires  the  parties  to  the 
litigation  to  bring  forward  their  whole  case, 
and  will  not  (except  under  special  circum- 
stances) permit  the  same  parties  to  open  the 
same  subject  of  litigation,  in  respect  of  mat- 
ter which  might  have  been  brought  forward 
as  a  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward  only  because  they 
have,  from  negligence,  inadvertence,  or  even 
accident  omitted  part  of  their  case. 

The  plea  of  res  adjudic&ta  applies,  except 


in  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by  the 
parties  to  form  an  opinion  and  pronounce  a 
Judgment,  but  to  every  point  which  properly 
belonged  to  the  sub;)ect  of  litigation,  and 
which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the 
time.  Henderson  v.  Henderson,  8  Hare,  115; 
Diamond  State  Iron  Ck).  v.  Alex.  K.  Rarig 
Co.,  d3  Va.  595,  25  S.  E.  894.  The  question 
presented  in  the  case  at  bar  could  have  been 
raised  by  an  exception  to  the  report  of  sale 
in  which  the  commissions  were  credited  to 
the  trustees,  and.  in  Justice  to  all  parties, 
this  should  have  been  done.  Having  permit- 
ted the  report  of  sale  to  be  confirmed,  and 
the  decree  confirming  the  same  to  be  affirmed 
by  this  court  without  raising  any  question 
as  to  the  propriety  of  the  commissions 
charged,  the  rights  of  the  trustees  in  respect 
to  such  commissions  must  be  regarded  as 
finally  settled  and  beyond  the  reach  of  Judi- 
cial inquiry. 

For  these  reasons  the  decree  complained  of 
must  be  reversed  and  set  aside,  and  this 
court  will  enter  such  decree  as  the  dxcnlt 
court  ought  to  have  rendered. 

GARDWELL,  J.,  absent 


(98  Va.  587) 

DEATON  GROCERY  CO.  v.  PEPPER. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 
27,  1900.) 

JUDaMBNTS— PAYMENT— NOVATION— SUFFI- 
CIENCY OF  BVIOBNCB. 

1.  Where  a  deed  of  trust  is  given  to  a  credit- 
or as  collateral  for  a  debt,  and  the  property  ii 
afterwards  purchased  by  the  creditor  at  a  sale 
under  the  trust  deed,  but  is  subsequently  taken 
from  him  under  a  vendor's  lien  existing  against 
the  property  when  the  trust  deed  was  made,  the 
debtor  is  not  entitled  to  credit  on  the  judg^ 
ment  for  the  price  which  the  creditor  agreed  to 
pay  for  such  property. 

2.  Evidence  that,  when  a  trust  deed  was  giy- 
en  by  the  son  of  a  judgment  debtor  to  the 
creditor,  the  parties  knew  that  there  had  been 
a  vendor's  lien  on  the  property,  but  that  the 
debtor  insisted  that  it  had  been  extinguished,  is 
admissible,  but  not  conclusive,  to  determine 
whether  the  transfer  was  for  security  or  was  a 
novation. 

3.  A  son  executed  a  trust  deed  to  certam 
property  to  the  judgment  creditor  of  the  father. 
In  the  transaction,  in  which  all  were  present 
the  creditor  and  his  attorney  testified  that  it 
was  expressly  agreed  that  the  deed  was  given 
as  security,  and  not  in  settlement  of  the  judg- 
ment The  attorney  testified  that  the  debtor 
afterwards  admitted  his  liability  on  the  judg- 
ment and  an  employ^  of  the  creditor  testified 
that  the  debtor  stated  that  the  only  defense 
he  had  against  the  judgment  was  that  he  was 
not  served  with  notice.  These  facts  were  de- 
nied by  the  debtor,  but  his  statements  were  in- 
consistent The  son  testified  that  he  did  not 
hear  all  the  conversation  at  the  time  of  the  ex- 
ecution of  the  deed,  but  that  it  was  given  to 
release  his  father,  but  on  cross-examination 
he  admitted  that  the  creditor  was  to  have  the 
first  lien  on  the  property.  One  witness  testi- 
fied that  he  heard  the  creditor  say  that  the 
deed  released  the  debtor.  SM  not  sufficient  to 
establish  a  novation. 
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Appeal  from  drcutt  court,  Montgomery 
county. 

Action  by  the  Deaton  Grocery  Company 
against  J.  B.  Pepper.  Petition  by  plaintiff 
to  enforce  its  judgment  against  defendant. 
From  the  decree,  plaintiff  appeals.  Modi- 
fied. 

Henry  &  Graham  and  J.  Hampton  Hoge, 
for  appellant  Phlegar  &  Johnson,  for  ap- 
pellee. 

CARDWBLL,  J.  The  Deaton  Grocery 
Company,  assignee  of  Jones  &  Deaton,  held 
a  judgment  against  A.  J.  Deyerle  &  Sons 
and  J.  E.  Pepper  for  9810.61,  with  interest 
and  costs,  obtained  in  the  hustings  court  of 
the  city  of  Roanoke  at  its  March  term,  1893. 
A.  J.  Deyerle  &  Sons  were  at  the  time,  or  soon 
thereafter  became,  insolvent,  leaving  J.  B. 
Pepper  as  the  only  solvent  judgment  debtor 
from  whom  the  judgment  could  be  made. 
The  Deaton  Grocery  Company,  not  desiring 
to  press  Pepper,  in  their  negotiations  relative 
to  the  judgmert  took  a  deed  of  trust  from  F. 
P.  Pepper,  a  son  of  J.  B.  Pepper,  to  B. 
Lacy  Hog3,  trustee,  dated  October  20,  1893, 
and  conveying,  with  covenants  of  general 
warranty,  a  house  and  lot  in  the  town  of  El- 
llston,  U  secure  a  note  of  F.  P.  Pepper  of 
even  date  with  the  deed,  drawn  to  the  order 
of  the  Deaton  Grocery  Company,  payable  one 
year  from  its  date,  for  the  sum  of  $1,028.79, 
the  aggregate  of  the  said  judgment,  includ- 
ing interest,  costs,  and  attorney's  commissions 
for  its  collection.  Default  having  been  made 
in  the  payment  of  the  note  secured,  the  trus- 
tee sold  the  house  and  lot  at  public  auction 
on  the  1st  day  of  December,  1894,  and  the 
property  was  purchased  by  the  Deaton  Gro- 
cery Company  at  the  price  of  $750,  and  on  or 
about  that  date  the  trustee  conveyed  the 
property  to  tha  purchaser. 

A  short  time  after  this  sale  Mrs.  A.  D. 
Campbell  brought  her  suit  in  equity  in  Mont- 
gomery county  circuit  court  to  enforce  a  ven- 
dor's lien  held  by  her  on  lands  in  the  town  of 
Elliston  that  she  had  previously  sold  to  the 
Eiliston  Development  Company,— the  lot  in 
question  being  a  part  of  the  land  to  which 
this  vendor's  lien  attached,  and  the  Elliston 
Development  Company  having  sold  it  to 
R.  M.  Deyerle,  a  member  of  the  firm  of  A. 
J.  Deyerle  &  Sons;  but  at  Deyerle's  request, 
he  being  financially  embarrassed,  it  was  con- 
veyed to  F.  P.  Pepper. 

The  Deaton  Grocery  Company,  relying  upon 
the  representations  made  to  its  representative 
and  to  its  attorney  by  R.  M.  Deyerle  and  J.  E. 
Pepper  when  the  deed  of  October  20,  1893, 
was  executed,  to  the  effect  that  Mrs.  Camp- 
bell had  agreed  with  R.  M.  Deyerle  that,  if 
he  would  build  a  drug  store  upon  the  lot 
In  question,  she  would  release  her  vendor's 
lien  thereon,  and  that  the  agreement  had 
been  complied  with  on  the  part  of  R.  M. 
Deyerle,  thereby  entitling  him  and  IT-  P- 
Pepper  to  the  release  of  the  house  and  lot 
ttom  the  vendor's  lien,  appeared  in  that  suit 


and  resisted  the  enforcement  of  the  vendor's 
lien  as  to  the  house  and  lot;  but  this  con- 
tention was  successfully  combated  by  Mrs. 
Campbell,  and  the  house  and  lot  entirely  lost 
to  the  Deaton  Grocery  Company. 

At  the  November  term,  1897,  of  the  circuit 
court  of  Montgomery  county,  appellant  filled 
its  petition  in  the  suit  of  the  New  York 
Enamel  &  Paint  Company  against  A  J.  Dey- 
erle &  Sons  et  al.,  pending  In  said  court,  seek- 
ing to  enforce  its  original  judgment  against 
A.  J.  Deyerle  &  Sons  and  J.  E.  Pepper;  the 
latter  being  solvent,  and  owning  lands  upoi 
which  the  judgment  became  a  lien  at  its 
rendition.  J.  E.  Pepper  resisted  the  enforce* 
ment  of  the  Judgment  upon  two  grounds: 
One,  that  he  had  not  been  summoned  in  the 
action  at  law  in  which  the  judgment  was  ob- 
tained; the  other,  that  there  had  been  a  sub- 
stitution of  securities.  In  other  words,  that 
by  the  giving  of  the  deed  of  trust  of  October 
20,  1894,  by  his  son  F.  P.  Pepper,  there  was 
a  novation  of  the  judgment,  and  he  (J.  B. 
Pepper)  had  been  released  from  it 

It  was  conceded  finally  that  th^re  was  no 
merit  in  the  first  contention;  and  as  to  the 
second  the  circuit  court,  upon  the  evidence  pro 
and  con,  held  that  the  execution  of  the  deed 
of  trust  by  F.  P.  Pepper  was  not  a  novation 
of  the  judgment,  but  was  intended  as  addi- 
tional or  collateral  security  for  its  payment, 
but  further  held  by  its  decree  then  made  that 
the  judgment  should  be  credited  with  the  net 
amount  of  the  proceeds  of  the  sale  of  the 
property  conveyed  in  the  deed  of  trust  made 
by  the  trustee,  and  bid  in  by  the  Deaton  Gro- 
cery Company. 

From  so  much  of  this  decree  as  re- 
quires that  the  judgment  of  the  Deaton 
Company  shall  be  credited  with  the  net  pro- 
ceeds of  the  sale  of  the  house  and  lot  by 
Hoge,  trustee,  it  obtained  an  appeal  to  this 
court;  and  appellee,  J.  E.  Pepper,  assigns  as 
cross  error  that  part  of  the  decree  which  de- 
cides that  the  deed  of  trust  was  not  a  nova- 
tion of  the  judgment 

The  grounds  upon  which  the  circuit  court 
bases  that  part  of  its  decree  complained  of 
by  appellant  are:  First,  that  at  the  time  of 
the  execution  of  the  deed  of  trust  it  was 
known  to  all  parties,  including  appellant  and 
its  counsel,  that  there  was  a  vendor's  lien 
on  the  property  conveyed  in  the  deed  of  trust 
in  favor  of  Mrs.  A.  D.  Campbell,  and  that 
the  trustee  did  sell  the  property,  subject  to 
the  vendor's  lien,  and  it  was  purchased  by 
appellant  at  the  price  of  $750;  and,  second, 
that  it  appeared  from  the  record  in  the  suit 
of  Mrs.  A.  D.  Campbell  against  the  Elliston 
Development  Company  et  al.  that  after  ob- 
taining its  deed  the  appellant  appeared  in 
that  suit  and  tried  to  show  that  there  was  no 
subsisting  vendor's  lien  on  the  property  in 
favor  of  Mrs.  Campbell. 

If  the  deed  of  trust  was  not  a  novation  of 
the  judgment,  but  was  intended  only  as  ad- 
ditional or  collateral  security  for  the  pay- 
ment of  the  Judgrment,  and  this  security  was 
entirely  lost  to  appellant,  it  would  seem  clear 
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wltb  B.  M.  Deyerle  about  his  being  released, 
did  he  let  op  any  such  claim. 

We  are  of  opinion  that  the  decree  appeal- 
ed from,  in  so  far  as  it  requires  the  judgment 
of  appellant  asserted  in  this  cause  to  be  credit- 
ed with  the  net  proceeds  of  the  sale  of  the 
drug  store  and  lot  made  by  Hoge,  trustee,  is 
erroneous.  Therefore  in  this  respect  the  de- 
cree will  be  reversed  and  annulled,  but  iq  all 
other  respects  affirmed,  with  costs  to  appel- 
lant; and  the  cause  will  be  remanded,  to  be 
further  proceeded  with  in  accordance  with 
this  opinion. 

(98  Va.  616) 

BURDINE  T.  BURDINE'S  EX'R  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
13.  1900.) 

WILLS— CONTRACT  TO  DEVISES— VALIDITY— KN- 
FORCEMENT'-CONSTRUCTION— 
EVIDENCE— DOWER. 

1.  Emancipated  slaves  (mother  and  daughter) 
remained  in  the  service  of  their  former  master 
until  a  short  time  before  he  gave  them  a  bond 
conditioned  that  he  would  devise  certain  real 
and  personal  property,  definitely  described, 
"provided  they  would  return  and  live  and  re- 
main with'*  him  and  his  wife  durins:  their  nat- 
ural lives.  Held,  in  an  action  brought  after  his 
death  to  compel  his  oersonal  representatives  to 
convey  and  deliver  the  property,  that  the  con- 
tract was  sufficiently  definite,  both  as  to  the 
property  to  be  devised  and  tne  services  to  be 
performed. 

2.  Parties  who  have  complied  with  the  terms 
and  conditions  of  a  contract  to  devise  property 
to  them  are  entitled  to  specific  performance 
thereof,  though  they  did  not  sign  it. 

3.  A  master  contracted  to  devise  property  to 
his  former  slaves  (mother  and  daughter),  who 
had  been  emancipated,  provided  they  would  live 
and  remain  with  him  and  his  wife  during  their 
natural  lives.  Held,  that  the  daughter's  right 
to  the  property  to  be  devised  to  her  depended 
upon  the  performance  of  the  agreement  on  her 
part,  and  not  on  the  duration  of  the  life  of  her 
mother,  who  died  before  the  master. 

4.  Where  a  master  contracted  to  devise  prop- 
erty to  a  former  slave,  who  had  been  emanci- 
pated, provided  she  would  remain  in  his  service 
during  his  life,  and  then  retained  her  in  his 
service  until  he  died,  notwithstanding  her  mis- 
conduct, for  which  she  might  have  been  dis- 
charged, he  thereby  condoned  her  acts,  and  she 
was  entitled  to  the  property. 

5.  Evidence  that  illicit  relations  had  ezlsteB 
between  the  parties  to  a  contract  to  devise  prop- 
erty, before  it  was  made,  was  insufficient  to 
show  that  the  contract  was  founded  on  an  Im- 
moral consideration,  where  the  contract  pur^ 
ported  to  be  for  future  services  which  were  law- 
ful, and  which  were  rendered. 

6.  A  widow  is  not  entitled  to  dower  In  land 
which  her  husband  bad  agreed  to  devise  to  an- 
other before  his  marriage. 

Appeal  from  circuit  court,  Russell  county. 

Bill  in  equity  by  Nancy  Burdine  against 
N.  E.  Burdine*s  executor  and  others.  From 
a  decree  dismissing  complainant's  bill,  she 
appeals.    Reversed. 

White  &  Penn,  Chapman  &  Gillespie,  and 
Bailey,  Price  &  Byars,  for  appellant  E.  S. 
Finney  and  J.  0.  Oent,  for  appellees. 

BUCHANAN,  J.  The  record  shows  that  In 
the  year  1883  N.  E.  Burdine,  of  Russell  coun- 
ty, and  two  of  his  former  slaves,  Roena  and 


Nancy  Burdine,  entered  into  a  contract  evi- 
denced by  a  writing  put  upon  record,  which 
is  in  the  following  words: 

''Know  all  men  by  these  presents,  that  I, 
N.  E.  Burdine,  of  the  county  of  Russell  and 
state  of  Virginia,  am  held  and  firmly  bouid 
in  the  sum  of  ten  thousand  dollars  to  Roena 
and  Nancy  Burdine,  colored,  of  the  same 
county  and  state. 

'The  conditions  of  the  above  bond  are  as 
follows:  That  I,  N.  E.  Burdine,  will  make 
or  cause  to  be  made  a  good  will  to  the  land 
that  I  purchased  of  Christopher  Frick,  and 
reference  can  be  had  to  said  deed;  the  said 
land  to  be  divided  between  the  two  parties 
last  named  as  follows:  Roena  to  have  the 
land  running  from  John  Alderson's  east 
commencing  at  a  water  gap;  thence  up  the 
bluff  through  a  sugar  orchard,  and  with  the 
top  of  Cedar  Ridge,  in  the  direction  of 
Clinch  Mountain,  as  far  as  said  land  extends, 
and  with  the  lines  of  same  to  the  lands  of 
Bamett  Reynolds,  dec*d,  and  J.  W.  Barton's 
land  to  the  public  road,  and  with  the  same 
to  the  beginning,  except  four  acres,  including 
the  Lastly  house.  And  Nancy  Burdine,  col- 
ored, daughter  of  Roena,  is  to  have  four  acres 
last  named,  and  all  of  said  tract  east  of  Cedar 
Ridge,  and  all  north  of  the  public  load. 
I  also  give  to  Roena  Burdine,  colored,  one- 
fourth  psLTt  of  the  stock  and  of  the  grain  and 
meat  &c.,  and  growing  crops,  that  may  be  on 
the  farm  at  my  death;  all  the  household  and 
kitchen  furniture  at  said  farm.  I  also  give 
to  her  my  bank  stock,  amounting  to  one 
thousand  dollars,  in  the  Bank  of  Abingdon. 

"And  I  give  to  Nancy  Burdine  five  hundred     j 
dollars  cash,  all  this  property  and  cash  to  pass     | 
to  the  other  parties  by  will  at  my  death, 
provided  they  live  and  remain  with  myself     , 
and  wife  during  our  natural  lives;  and,  in     ' 
the  event  that  Roena  Burdine  should  die 
first  she  is  to  have  the  bank  stock  mention- 
ed above;  and  provided,   further,  that  she 
return   to   my  home  at  once,   and    remain, 
as  above  stated.    I  furthermore  bind  myself 
to  treat  both  parties  with  kindness  and  re- 
spectability, they  treating  me  and  my  wife  in 
like  manner. 

**In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  6th  day  of  April,  1883. 
"N.  E.  Burdine.    [Seal.]" 

From  the  close  of  the  Civil  War,  which 
resulted  in  the  emancipation  of  Roena  and 
her  daughter  Nancy,  they  had  remained  with 
or  in  the  service  of  their  former  master  un- 
til a  short  time  before  the  said  agreement 
was  entered  into,  when  they  determined  to 
quit  his  service  and  remove  to  Washington 
county.  The  mother  did  leave,  taking  with 
her  her  own  and  a  part  of  her  daughter's  per- 
sonal effects;  but  the  latter,  on  account  of 
the  severe  illness  of  her  old  mistress,  had 
remained,  and  was  still  in  his  service  when 
the  contract  sued  on  was  made.  The  mother 
had  been  a  trusted  and  faithful  servant  who 
for  many  years  had  been,  on  account  of  the 
feeble  health  of  Mrs.  Burdine,  charged  with 
the  oversight  and  management  of  much  of 
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the  work  connected  with  the  home  and  the 
farm,  usually  looked  after  by  the  farmer's 
wife.  The  daughter  had  been  brought  up 
In  the  home  of  Mr.  Burdlne  and  wife,  who 
were  childless,  and  treated  more  like  a  child 
than  a  servant.  Among  her  duties  was  that 
of  caring  for  Mrs.  Burdine,  who  had  been 
for  many  years  subject  to  some  chronic  dis- 
ease. 

In  a  few  days  after  the  mother  quit  Mr. 
Burdine*8  serrice,  he  set  about,  directly  and 
through  others,  to  secure  her  return  to  his 
home,  and  to  get  her  and  her  daughter  to 
continue  to  live  with  them,  and  succeeded 
in  getting  them  to  agree  to  do  so  upon  the 
terms  stipulated  in  the  writing  sued  on. 

The  daughter,  after  setting  out  in  her  bill 
the  agreement  with  herself  and  mother,  her 
construction  of  it,  and  the  circumstances  un- 
der which  it  was  made,  alleged  that,  pur- 
suant to  the  agreement,  her  mother  did  at 
once  return  to  Mr.  Burdine's,  and  they  to- 
gether lived  with  and  served  him  and  his 
wife  until  the  death  of  her  mother,  which 
was  in  the  year  1885,  and  that  after  the 
death  of  the  latter  she  continued  to  live  with 
and  serve  them  until  his  wife*s  death,  and 
afterwards  until  his  death;  that  she  did  not 
live  all  the  time  at  the  home  of  Mr.  Burdine, 
for  the  reason  that  after  the  death  of  her 
old  mistress  Mr.  Burdine  married  again,  and, 
the  second  wife  not  desiring  her  to  live  at 
the  house  with  them,  he  moved  her  to  one  of 
his  farm  houses,  where  she  remained  in  his 
employment  and  rendered  him  valuable  serv- 
ices until  his  death;  that,  she  and  her  moth- 
er having  done  and  performed  all  they  were 
required  to  do  under  the  agreement,  it  be- 
came the  duty  of  Mr.  Burdine  to  keep  and 
perform  it  on  his  part;  that,  having  failed  to 
make  a  will  and  give  them  the  property 
mentioned,  as  he  had  agreed  to  do,  it  became 
the  duty  of  his  representative  and  heirs  to 
deliver  and  convey  the  property  mentioned  in 
the  agreement  to  the  complainant  and  her 
mother's  heirs  and  representatives,  according 
to  their  respective  rights,  and  this  she  prayed 
the  court  would  compel  them  to  do. 

Strictly  speaking,  an  agreement  to  dispose 
of  property  by  will  cannot  be  specifically  en- 
forced,—not  in  the  lifetime  of  the  party,  be- 
cause all  testamentary  papers  are,  from  their 
nature,  revocable;  not  after  his  death,  be- 
cause it  is  no  longer  possible  for  him  to  make 
A  will.  Yet  courts  of  equity  can  do  what  is 
equivalent  to  a  specific  performance  of  such 
an  agreement,  by  compelling  those  upon 
whom  the  legal  title  has  descended  to  con- 
vey or  deliver  the  property  in  accordance 
with  its  terms,  upon  the  ground  that  it  is 
charged  with  a  trust  in  the  hands  of  the 
heir  at  law,  devisee,  personal  representative, 
or  purchaser  virlth  notice  of  the  agreement, 
as  the  case  may  be.  8  Pars.  Cent.  (6th  Ed.) 
I  406;  Hale  v.  Hale,  90  Ya.  728,  730,  19  S.  E. 
789. 

Several  grounds  of  defense  are  relied  on. 
The  first  is  that  the  agreement  cannot  be 
specifically  enforced,  because  it  is  uncertain 
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and  indefinite  hoth.  as  to  the  property  the 
complainant  and  her  mother  were  to  receive, 
and  the  services  they  were  to  render.  While 
its  language  is  not  as  clear  as  it  might  be, 
we  do  not  think  there  is  any  serious  diffi- 
culty in  determining  either  the  duties  or  the 
rights  of  the  parties  under  it,  when  consider- 
ed in  the  light  of  the  circumstances  under 
which  It  was  made. 

The  mother  and  the  daughter  had  for  many 
years,  as  the  record  shows,  lived  with,  and 
performed  certain  duties  for,  Mr.  Burdine 
and  his  wife,  which  were  well  known  to 
both  parties.  The  agreement  of  the  servants, 
on  their  part,  was  that  the  mother  should 
return  to  the  home  of  Mr.  Burdine,  and  that 
she  and  her  daughter  "live  and  remain  with" 
Mr.  Burdine  and  his  wife  during  their  nat- 
ural lives,  for  the  purpose  of  rendering  such 
services  as  they  had  been  accustomed  to  ren- 
der them.  This  was  manifestly  the  inten- 
tion of  the  parties,  and  the  meaning  of  the 
agreement.  In  consideration  of  such  serv- 
ices, they  were  each  entitled  to  receive  from 
Mr.  Burdine,  by  devise  and  bequest,  certain 
real  and  personal  property,  definitely  describ- 
ed; but,  in  the  event  the  mother  died  b^ 
fore  Mr.  and  Mrs.  Burdine,  she,  or  rather 
her  estate,  was  only  entitled  to  receive  his 
stock  in  the  Bank  of  Abingdon. 

The  next  objection  made  to  the  specific  en- 
forcement of  the  agreement  is  that  it  is  lack- 
ing in  mutuality,  being  signed  only  by  Mr. 
Burdine,  and,  as  he  could  not  have  it  spe- 
cifically enforced  against  the  other  parties, 
they  cannot  enforce  It  against  him. 

The  question  of  the  specific  execution  of 
unilateral  contracts  for  the  sale  of  real  es- 
tate was  considered  and  passed  upon  by  this 
court  in  the  recent  case  of  Land  Go.  v.  John- 
ston, reported  In  96  Va.  223,  28  S.  E.  175, 
which  seems  to  have  been  overlooked  by 
counseL  It  was  held  in  that  case  that  spe- 
cific performance  of  a  unilateral  contract 
will  be  enforced  against  the  party  who  sign- 
ed it,  the  other  requisites  for  specific  per- 
formance existing,  although  the  other  party 
did  not  sign,  and  there  was  no  mutuality  of 
remedies  between  them  at  the  time  the 
agreement  was  made;  the  filing  of  the  bill 
by  the  other  party  for  specific  performance 
making  the  remedy  and  the  obligation  mu- 
tuaL 

In  the  case  of  Oox  v.  Cox,  26  Orat  810, 
which  was  a  suit  brought  by  the  widow  and 
heirs  of  a  son  for  the  specific  execution  of 
a  verbal  agreement  made  with  his  father 
that,  if  the  son  would  support  him  and  his 
wife  during  their  lives,  the  father  would 
give  the  son  the  tract  of  land  on  which  they 
rived,  the  mutuality  required  in  such  cases 
was  discussed.  Judge  Staples,  who  delivered 
the  opinion  of  the  court,  after  stating  that 
courts  of  equity,  as  a  general  rule,  will  not 
decree  in  favor  of  a  plaintiff  who  is  himself 
not  bound  by  the  agreem^it,  said:  "It  is 
very  true  that,  if  Joseph  Cox  had  complied 
with  all  the  terms  and  conditions  upon 
which  the  land  was  to  be  devised  to  him,  he 
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or  his  representadves  would  be  entitled  to  a 
decree  for  specific  performance.  The  yen- 
dor,  having  received  the  fnll  consideration* 
wonld,  of  course,  be  bound  to  convey/*  And 
the  same  is  true  in  this  case,  although  the 
complainant  and  her  mother  did  not  sign  the 
agreement  sued  on,  if  they  complied  with 
the  terms  and  conditions  upon  which  Mr. 
Burdine  agreed  to  make  the  devise  and  be- 
quest to  them. 

Another  objection  is  that  the  mother  and 
daughter  were  both  to  serve  Mr.  Burdine  and 
wife  during  their  lives,  as  a  condition  pre- 
cedent to  the  gift  of  the  property,  and,  being 
a  condition  precedent,  there  could  be  no  re- 
covery by  either,  since  the  mother  died  be- 
fore the  condition  was  complied  with. 

While  the  agreement  is  between  the  mother 
and  daughter  on  one  side,  it  does  not  nuike 
the  rights  of  one  depend  upon  the  service  or 
the  life  of  the  other.  The  mother,  in  consid- 
eration of  her  returning  to  and  living  with 
Mr.  Burdine  and  wife,  was  to  receive,  if  she 
outlived  them,  certain  definitely  described 
property;  but,  in  the  event  she  died  before 
they  did,  she  was  only  entitled  to  receive  a 
part  of  that  property,  vis.  the  bank  stock. 
The  daughter,  for  continuing  to  live  with 
them  as  long  as  they  lived,  would  become  en- 
titled to  certain  other  property,  equally  well 
defined.  Her  right  to  that  property  depend- 
ed, not  upon  the  duration  of  her  mother's 
life,  but  upon  the  performance  of  the  condi- 
tions of  the  agreement  on  her  part 

This  brings  us  to  the  next  objection,  vit 
that  the  daughter  did  not  keep  and  perform 
the  contract 

The  answer  avers  that  the  daughter  not 
only  failed  and  refused  to  render  the  serv- 
ices she  owed  to  Mr.  Burdine  and  wife,  and 
especially  to  the  wife,  but  became  unruly, 
vicious,  aggravating,  disobedient,  and  lewd; 
that  she  became  the  mother  of  five  illegiti- 
mate children,  thereby  disqualifying  herself 
from  carrying  out  the  contract  on  her  part  if 
she  had  desired  to  do  so;  and  that  her  con- 
duct became  so  notoriously  bad  that  Mr. 
Burdine  had  to  move  her  away  from  his  man- 
sion house  to  another  part  of  his  premises, 
two  or  three  miles  distant 

Such  misconduct  as  is  set  out  In  the  an- 
swer furnished  ample  grounds  for  her  dis- 
charge, and.  if  she  had  been  dismissed  there- 
for, it  is  dear  that  she  could  not  maintain 
this  suit 

The  evidence  fully  sustains  the  answer  as 
to  some  of  the  acts  of  misconduct  averred, 
but  it  does  not  show  that  the  daughter  was 
discharged  for  them.  On  the  contrary,  it 
appears  that  she  lived  at  the  home  of  Mr. 
Burdine  until  his  wife's  death,  and  after- 
wards until  his  second  marriage.  The  sec- 
ond wife  and  the  daughter  not  getting  on 
pleasantly  together,  the  latter  was  removed 
to  a  small  house,  not  fiir  from  his  dwelling 
house,  near  his  store,  where  she  lived  until 
he  desired  to  use  or  lease  that  house  in  con- 
nection with  his  storehouse,  when  he  re- 
moved her  to  another  house  on   his  farm. 


After  removing  her  two  or  three  different 
times  from  one  place  to  another  on  his  farm, 
during  which  time  she  was  rendering  him 
more  or  less  service,  he  finally  removed  her  to 
a  house  in  the  yard  at  his  farm  house,  where 
she  lived  until  his  death,  in  the  year  18&7. 
While  living  there,  where  Mr.  Burdine  kept  a 
bed  and  furniture,  and  spent  from  one-third 
to  one-half  of  his  time,  the  daughter  managed 
his  cows,  kept  the  keys  of  his  granary  and 
crib,  and  looked  generally  after  things  around 
the  house.  During  the  last  two  years  of  his 
life,  being  old  and  feeble  and  unwell,  and  no 
other  person  living  in  the  farm  house,  he 
slept  mu(!h  of  his  time  in  the  daughter's 
house,  and  was  waited  on  and  cared  for  by 
her. 

It  is  not  shown  that  there  was  any  contract 
between  them  during  all  this  period  other 
than  that  which  the  daughter  is  seeking  to 
have  enforced,  or  that  either  she  or  Mr.  Bur- 
dine treated  that  agreement  as  at  an  end. 
Having  retained  her  in  his  service  until  the 
expiration  of  the  term,  notwithstanding  her 
acts  of  misconduct  for  which  she  might  have 
been  discharged,  but  was  not  they  must  be 
considered  as  having  been  waived  or  con- 
doned by  him.    Wood,  Mast  &  S.  I  128. 

It  is  also  urged  in  argument  that  the 
agreement  cannot  be  enforced  because  It  is 
founded  upon  an  immoral  consideration, 
namely,  for  the  future  illicit  association  and 
cohabitation  between  Mr.  Burdine  and  Bo- 
ena,  the  mother. 

There  is  evidence  showing  that  Improper 
relations  had  existed  between  Mr.  Burdine 
and  the  mother,  and  that  he  had  admitted 
that  he  was  the  father  of  the  daughter, 
though  not  of  her  other  children.  There  is 
also  evidence  tending  to  show  that  one  rea- 
son why  the  mother  left  his  house  when  she 
went  to  Washington  county  was  that  she 
might  lead  a  different  life.  It  does  not  ap- 
pear, however,  either  from  the  agreement  or 
otherwise,  that  the  consideration  for  the 
agreement  was  the  future  Illicit  cohabitation 
of  the  parties.  It  purports  to  be  for  services 
on  her  part  which  were  lawful,  and  which 
were  rendered. 

In  order,  says  Mr.  Wood  in  his  work  on 
Master  and  Servant  (section  204.  2d  Ed.), 
to  render,  a  contract  void  for  illegality,  It 
must  necessarily  Involve  the  breach  of  a 
statute  or  of  the  common  law.  or  be  contra 
bonos  mores;  and  when  it  may  or  may  not  be 
so.  according  to  the  circumstances,  it  will 
be  presumed  that  it  only  involves  the  doing 
of  a  lawful  and  proper  act  and  virlU  be  sus- 
tained, as  Illegality  is  never  presumed,  but 
must  be  proved,  or  must  clearly  appear  upon 
the  face  of  the  contract.  Trovinger  v.  Mc- 
Bumey,  5  Cow.  253;  Smith  v.  Du  Bose  (Ga.) 
3  S.  E.  309.  6  Am.  St  Rep.  2C0.  The  record 
does  not  show  that  the  contract  under  con- 
sideration was  made  for  Immoral  purposes. 

We  are  of  opinion  that  the  daughter  is 
entitled  to  the  property  which  Mr.  Burdine 
agreed  to  devise  and  bequeath  her.  and  that 
the  persona]  representative  of  the  mother, 
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who  was  made  a  party  def  endaat  to  this  suit 
by  an  amended  bill,  is  entitled  to  the  bank 
stock  mentioned  In  the  agreement  of  April 
6»  1883. 

We  are  further  of  opinion  that  the  widow 
of  N.  E.  Burdine  is  not  entitled  to  dower  in 
the  land  which  he  agreed  to  devise  to  the 
complainant  The  agreement  which  bound 
him  to  make  the  devise  was  of  record  when 
the  second  marriage  occurred.  The  rights 
which  his  widow  acquired  by  that  marriage 
were  subordinate  to  those  of  the  complain- 
ant. The  title  of  a  widow  to  dower  in  her 
husband's  land,  being  derived  tlirough  the 
husband,  is  liable  to  be  defeated  by  every 
subsisting  claim  or  Incumbrance  existing  be> 
fore  the  inception  of  her  right  and  which 
would  have  defeated  the  husband's  seisin. 
1  Scrib.  Dower,  591,  594;  4  Kent  Comm. 
50;  2  Minor,  Inst  (4th  Bd.)  146,  147;  1 
Washb.  Real  Prop.  163. 

It  is  well  settled  that  If  a  man,  before 
marriage,  enters  into  a  contract  for  the  sale 
of  land,  upon  certain  terms  and  conditions, 
and  the  terms  and  conditions  are  performed, 
his  widow  is  not  entitled  to  dower  In  the 
land,  although  the  husband  dies  without 
making  a  conveyance.  This  is  upon  the 
principle  that  the  husband  is  regarded  in 
equity  as  a  trustee  for  the  purchaser. 
Chapman  v.  Chapman's  Trustee,  92  Va.  537, 
24  S.  E.  226;  1  Lomax,  Dig.  c.  2,  S«  13,  14 
(side  page  101). 

And  the  same  rule  ought  to  apply  when 
the  husband  has  bound  himself  to  make  a 
devise  to  another  for  a  valuable  consider- 
ation, paid  or  furnished,  and  he  has  failed  to 
do  so,  at  least  In  a  case  where  the  wife  had 
knowledge  of  the  agreement  before  marriage. 

As  no  final  decree  can  be  entered  by  this 
court,  because  of  the  consent  decree  for  rent- 
ing out  the  lands  during  the  pendency  of  the 
suit  the  decree  of  the  circuit  court  dismiss- 
ing the  complainant's  bill  will  be  reversed, 
and  the  cause  remanded,  to  be  proceeded 
with  in  conformity  to  the  views  expressed  in 
this  opinion. 

RIBLY,  J.,  absent 

(98  Va.  882) 

McKEEVBR  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

20,  1900.) 

INTOXIOATINO    LIQUORS-OFFENSB-PROSBGTT- 
TION— VARIANCE. 

1.  A  licensed  distiller,  having  no  license  to 
sell  liquor  In  quantities  of  less  than  a  gallon, 
violates  the  law  by  selling  a  gallon  or  more,  to 
be  left  in  his  custody,  and  taken  away  by  the 
purchaser  in  quantities  of  less  than  a  gallon. 

2.  Where  an  Indictment  charged  the  unlawful 
sale  of  liquors  to  two  persons  jointly,  and  the 
proof  showed  a  separate  sale  to  each  of  them, 
there  was  no  such  variance  as  would  justify  a 
reversal  of  the  judgment. 

Error  to  chrcuit  court  Rockbridge  county. 

William  McKeever  was  convicted  of  selling 
liquor  without  a  Ucenae,  and  brings  error. 
Affirmed. 


David  E.  Moore,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

KEITH,  P.  Plaintiff  in  error  was  indicted 
in  the  county  court  of  Rockbridge  county  for 
selling  liquor  without  a  license,  and  was 
sentenced  to  pay  a  fine  of  $50;  and,  that 
judgment  having  been  affbrmed  by  the  circuit 
court  of  Rockbridge  county,  the  case  Is  now 
before  us  for  review  upon  a  writ  of  error. 

There  were  two  counts  in  the  indictment 
the  first  of  which  charges  the  defendant  with 
unlawfully  selling  by  retail  to  P.  I.  Huffman 
and  H.  T.  Robinson  wine,  ardent  spirits,  malt 
liquors,  or  some  mixture  thereof,  without 
having  obtained  license  therefor  as  required 
by  law;  and  the  second  count  charges  him 
with  selling  to  the  same  persons  in  quantities 
of  less  than  a  gallon,  without  first  obtaining 
a  license  as  required  by  law. 

There  was  no  demurrer  to  the  Indictment 
and  no  ground  upon  which  one  could  have 
been  interposed  (Peer's  Case,  5  Grat  674); 
and  when  the  case  was  tried  in  the  county 
court  the  plaintiff  in  error,  without  entering 
any  plea,  submitted  the  duse  to  the  cou|rt 
without  a  jury. 

The  facts  proved  are:  That  the  plaintiff 
in  error  is  a  licensed  distiller,  and  as  such 
sold  whisky  to  P.  I.  Huffman  and  H.  T.  Rob- 
inson. That  the  sale  was  not  made  to  them 
jointly,  but  separately;  each  buying  for  him- 
self a  gallon  or  more,  which  was  measured 
out  and  placed  In  jugs  left  in  the  custody  of 
the  plaintiff  in  error  subject  to  the  order  of 
the  purchasers.  The  sales  were  made  during 
the  months  of  September,  October,  and  No- 
vember'preceding  the  trial,  and  the  price  was 
paid  at  the  time  o^  the  purchase,  or  charged 
on  a  running  account.  Huffman's  whisky 
was  put  in  a  Jug  tagged  "P.  I.,"  and  was 
taken  away  by  him  in  quantities  of  less  than 
one  gallon,  or  delivered  in  quantities  of  less 
than  one  gallon,  on  his  order,  to  Robinson, 
who  conveyed  and  delivered  the  same  to 
Huffman.  That  Robinson  had  his  gallon  pet 
In  a  jug,  which  was  left  in  the  custody  of 
McKeever  under  substantially  the  same  cir- 
cumstances as  that  which  was  sold  to  Huff- 
man. 

The  errors  assigned  to  this  Judgment  are, 
first  because  plaintiff  in  error  is  a  licensed 
distiller,  and  under  the  law  had  a  right  to 
sell  liquor  manufactured  by  him,  in  quanti- 
ties not  less  than  a  gallon,  and  there  is  no 
proof  that  he  did  sell  In  quantities  less  than 
a  gallon. 

This  assignment  of  error  is  disposed  of  by 
Richardson's  Case,  reported  in  76  Va.  1007. 
The  jury  was  there  instructed  that  to  con- 
stitute a  sale  by  the  gallon,  there  must  be  a 
sale  and  delivery  to  the  buyer  of  an  entire 
gallon;  that  a  contract  for  a  gallon,  and  the 
delivery  of  the  same  in  parcels  at  different 
times,  is  a  violation  of  the  law.  This  In- 
struction was  held  to  be  correct;  the  court 
saying  in  the  course  of  its  opinion  "that  the 
purpose  of  the  law  would  be  defeated  by 
the  Interpretation   that  the  distiller  might 
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contract  to  sell  a  party  a  gallon  of  whisky, 
and  mete  It  out  to  blm  in  small  quantities,— 
say,  of  a  pint  or  half  pint  at  a  time,— as  he 
might  call  for  it  Such  sales  of  spirituous 
liquor  would  be  mere  shifts  to  violate  the 
statute." 

The  second  error  assigned  is  because  the 
indictment  charges  the  sale  of  liquor  to  two 
persons  jointly,  and  the  proof  was  of  sep- 
arate and  distinct  sales  to  each  of  them. 

We  are  of  opinion  that  there  is  no  such 
variance  between  the  averment  and  the  proof 
as  would  warrant  us  in  reversing  the  Judg- 
ment The  indictment  it  is  true,  charges  a 
sale  to  Huffman  and  Robinson,  and  the  facts 
proved  show  a  separate  sale  of  liquor  to  each 
of  them.  The  offense  charged  against  plain- 
tiff In  error  Is  the  sale  of  ardent  spirits  with- 
out first  having  obtained  a  license  as  re- 
quired by  law,  in  the  first  count;  and  in 
having  sold  it  in  a  quantity  of  less  than  a 
gallon,  in  the  second  count  There  was  no 
plea  interposed,  no  objection  made  to  the 
Introduction  of  the  evidence,  and  the  case  is 
before  us  as  upon  a  demurrer  to  the  evidence; 
and,  so  treated,  we  cannot  say  that  the  facts 
proved  are  insufllcient  to  support  the  Judg- 
ment which  is  afiirmed. 


(W  Va.  677) 

SOUTHERN  RY.  00.  v.  DAWSON. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

20,  1900.) 

CARRIER&~-PASSBNQBRS— PERSONAL  INJURIES 

—PRESUMPTION— BURDEN  OP  PROOF 

— APPEALr— DAMAGE^. 

1.  Where  a  freight  train,  with  a  caboose  at- 
tached, in  which  passengers  are  seated,  sepa- 
rates, and  the  separated  cars  collide  with  such 
force  that  a  passenger  is  thrown  from  his  seat 
and  injured,  the  presumption  is  that  the  acci- 
dent resulted  from  the  company's  negligence, 
and  the  burden  of  proof  is  on  the  company  to 
establish  want  of  negligence. 

2.  The  appellate  court  will  not  set  aside  a 
verdict  unless  the  evidence  is  plainly  insufficient 
to  support  it. 

3.  A  verdict  in  an  action  for  personal  in- 
juries will  not  be  disturbed  on  the  ground  that 
the  damages  awarded  are  excessive,  when  there 
is  nothing  to  indicate  that  the  jury  acted  under 
the  impulse  of  an  improper  motive,  gross  error, 
or  misconception. 

Error  to  circuit  court  Nelson  county. 

Action  by  one  Dawson  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintifir,  defendant  brings  error.  Af- 
firmed. 

Chas.  M.  Blackford,  for  plaintilT  in  error. 
S.  B.  Whitehead  and  Diggs  &  Perkins,  for 
defendant  in  error. 


HARRISON,  J.  The  defendant  in  error 
bought  a  ticket  which  entitled  him  to  trans- 
portation on  a  freight  train  of  the  plaintiff  in 
error,  which  was  provided  with  a  car  for  the 
use  of  passengers,  from  Covesville,  in  Albe- 
marle county,  to  Fabers  Mills,  in  Nelson 
county.  While  on  the  way  the  train,  consist- 
ir  g  of  about  80  cars,  separated,  from  some 


unknown  and  imezplalned  cause,  several 
cars  were  derailed,  and  the  separated  can 
collided  with  such  force  that  the  defendant 
in  error  was  thrown  from  his  seat  with  great 
violence  and  seriously  injured. 

This  suit  for  damages  followed,  and  re- 
sulted in  a  verdict  in  favor  of  the  defendant 
in  error  for  $2,000. 

The  sole  ground  of  error  assigned  is  that 
the  circuit  court  refused  to  set  aside  the  ver- 
dict upon  the  ground  that  it  was  excessive 
and  contrary  to  the  law  and  the  evidence. 

The  plaintiff  in  error  contends  that  the 
accident  was  inevitable,  and  that  no  skill  or 
care  on  its  part  could  have  avoided  it  and 
that  the  risk  of  such  an  accident  was  assum- 
ed by  the  defendant  in  error  when  he  bought 
his  ticket 

It  is  well  Settled  that  a  railroad  company 
is  held  to  as  strict  an  accountability  for  the 
negligence  of  its  employes  in  the  manage- 
ment of  a  freight  train  with  a  caboose  at- 
tached, in  which  passengers  are  seated,  as 
the  law  imposes  in  the  transportation  of  pas- 
sengers on  trains  specially  provided  for  that 
purpose. 

When  a  person  becomes  a  passenger  on  a 
freight  train,  he  assumes  the  risks  and  in- 
convenience necessarily  and  reasonably  in- 
cident to  that  mode  of  travel;  but  life  and 
limb  are  as  valuable  in  the  caboose  as  in  the 
palace  car,  and  the  degree  of  care  required 
to  avoid  damage  to  the  passenger  is  as  high 
in  the  one  case  as  the  other.  Thomp.  Carr. 
p.  234,  §  20:  Railroad  Co.  v.  Horst  93  U.  S. 
291,  23  L.  Ed.  89a 

Where  an  injury  happens  as  the  result  of 
an  accident  such  as  the  record  discloses,  the 
presumption  is  that  it  occurred  by  the  neg- 
ligence of  the  railroad  company;  and  the 
burden  of  proof  Is  on  the  company  to  estab- 
lish that  there  has  been  no  negligence  what- 
soever, and  that  the  damage  was  caused  by 
inevitable  casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  prevent 
Railroad  Co.  v.  Noell's  Adm'r,  32  Grat  394. 

In  the  case  at  bar  the  plaintiff  in  error  has 
failed  to  sustain  the  burden  thus  imposed 
upon  it  The  evidence,  which  has  been  cer- 
tified, was  sufllcient  to  justify  the  jury  in  the 
conclusion  reached,— that  the  accident  was 
the  result  of  negligence  on  the  part  of  the 
plaintiff  In  error.  Certainly  it  cannot  be 
said  that  the  evidence  is  plainly  insufficient 
to  support  the  verdict— a  conclusion  neces- 
sary to  justify  this  court  in  setting  the  ver- 
dict aside  because  contrary  to  the  evidence. 
Kimball  v.  Friend's  Adm'r,  95  Va.  125,  27 
S.  E.  901. 

Nor  can  the  verdict  be  disturbed  upon  the 
ground  that  it  is  excessive;  there  being  noth- 
ing to  indicate  that  the  jury,  in  ascertaining 
the  damage,  acted  under  the  Impulse  of  an 
improper  motive,  gross  error,  or  misconcep- 
tion of  the  subject  Railroad  Co.  v.  Sbott 
92  Va.  34,  22  S.  B.  811. 

For  these  reasons,  the  Judgment  must  be 
afilrmed. 
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RANKIN  ▼.  SIEVERN  &  K.  R.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     SepL  13, 

1900.) 

TRESPASS— COMPLAINT— DEMURRER  —  PLEAD- 
IN  CUCONCLUSION  OP  LAW-RAILROAD-RIGHT 
OP  WAY— CONSENT  OP  LANDOWNER— PRE- 
SUMPTION OF— ASSAULT  AND  BATTERY- 
COMPLAINT. 

1.  In  determining  a  demurrer  to  a  complaint 
for  trespass  on  real  property  on  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  all  alleged 
circumstances  of  aggravation  must  be  elim- 
inated. 

2.  Where  a  complaint  for  trespass  on  real 
property  alleges  that  defendant,  a  railroad  cor- 
poration, entered  on  plaintiff's  land,  and  did 
certain  acts,  "without  having  acquired  a  right 
of  way  through  the  lands  of  this  plaintiff,"  the 
words,  *^^ithout  having  acquired  a  right  of 
way,"  etc.,  present  a  mere  conclusion  of  law, 
and  hence  must  be  eliminated  in  determining;  a 
demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

3.  Where  a  complaint  for  trespass  alleges 
that  defendant,  a  railroad  corporation,  by  its 
employes,  entered  on  plaintiff's  land  to  grade 
and  lay  the  tracks;  that  such  employes  were  in 
the  act  of  cutting  down  two  oak  trees,  when 
plaintiff  requested  them  not  to  do  so,  whereup- 
on the  foreman  threatened  to  strike  her,  and 
otherwise  abused  her;  that  her  son  came  up  to 
inquire  the  cause  of  the  trouble,  whereupon  the 
foreman  and  the  employes,  with  loud  cursing, 
followed  him  towards  plaintiffs  house,  threat- 
ening him,  and  thereupon  proceeded  to  lop  off 
several  of  the  branches  of  such  trees,  but  did 
not  cut  them  down,  and  that  defendants  '*thus 
broke  plaintiff's  closei'^^the  words  '*thus  broke 
plaintiff's  close,"  etc.,  being  a  mere  character^ 
ization  of  facts  previously  alleged,  which  in 
themselves  must  show  a  breaking  of  plaintiff's 
close,  must  be  eliminated  in  determining  a  de- 
murrer on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

4.  A  complaint  against  a  railroad  company 
for  trespass  oq  plaintiff's  land,  which  fails  to 
allege  that  defendant  entered  on  the  land  for 
the  purpose  of  constructing  its  road,  without 
plaintiff's  consent,  is  fatally  defective,  since  a 
railroad  company  chartered  under  the  laws  of 
this  state,  and  authorized  to  construct  a  road. 
Is  not  a  trespasser  for  entering  on  lands  for  the 
purpose  of  such  construction,  unless  such  entry 
is  mnde  without  the  owner's  consent. 

5.  Where  a  landowner  has  knowledge  of  the 
first  entry  on  his  land  by  a  railroad  company 
for  the  construction  of  its  tracks,  and  makes 
no  objection  thereto  in  the  manner  prescribed 
by  statute,  his  consent  will  be  presumed;  and 
he  cannot  maintain  an  action  against  the  com- 
pany for  trespass,  his  only  remedy  being  for 
compensation  under  the  condemnation  statutes. 

6.  Plaintiff  alleged  that  defendant,  a  railroad 
company,  by  its  employes,  entered  on  plaintiff's 
land  to  grade  and  lay  the  road:  that  such  em- 
ployes were  in  the  act  of  cutting  down  two 
oak  trees,  when  plaintiff  requested  them  not 
to  do  so,  whereupon  the  foreman  cursed  her, 
ordered  her  to  get  away  from  there,  or  he 
would  nut  her  in  the  penitentiary,  threatened 
to  strike  her,  and  greatly  frightened  and  intimi- 
dated her,  and  otherwise  maltreated  and  abused 
her.  Held,  that  the  complaint  does  not  state  a 
good  cause  of  action  for  trespass  on  the  per- 
son, as  no  assault  on  plaintiff  is  alleged,  and 
the  mere  words,  under  the  circumstances,  are 
not  civilly  actionable. 

Appeal  from  common  pleas  circuit  court  of 
Lexington  county;  James  Aldrich,  Judge. 

Action  by  L.  C.  Rankin  against  the  Sieyem 
k  KnoxviUe  Railroad  Company  and  another. 


From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court  be- 
low: 

"This  case  comes  before  the  court  upon  a 
motion,  in  the  nature  of  a  demurrer  to  dis- 
miss the  complaint  herein  upon  the  grounds 
that  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  said 
complaint,  and  the  notice  of  the  motion  to 
dismiss  the  same  must  be  read  at  this  point 
as  a  part  of  this  decree.  A  demurrer  admits 
all  the  facts  properly  pleaded  in  the  com- 
plaint. Therefore  all  of  the  facts  stated  in 
the  complaint  in  this  action  must  be  regarded 
as  true  for  the  purposes  of  this  motion.  This 
rule  does  not  refer  to  or  include  statements  of 
conclusions  of  law.  What  are  the  facts  stat- 
ed in  the  complaint?  Paragraphs  2  and  8 
specifically  state  that  both  of  the  defendants 
are  railroad  corporations  'duly  organized  and 
existing'  under  the  laws  of  this  state.  As 
such  they  are  common  carriers,  and  authoriz- 
ed to  enter  upon  and  acquire  rights  of  way. 
Paragraph  1  alleges  that  the  plaintiff  was  at 
the  time  stated  in  the  complaint,  and  still  is, 
the  owner  in  fee  of  a  certain  tract  of  land 
'through  which  the  line  of  the  Sievem  & 
Knoxville  Railroad  has  since  been  construct- 
ed, and  that  she  was  at  that  time,  and  still  is, 
residing  on  said  tract  of  land.'  Paragraph  4 
states  that  on  or  about  the  3d  day  of  May, 
1898,  'the  defendants  had  in  their  employ'  a 
certain  gang  of  hands  'then  engaged  in  finish- 
ing and  grading  and  laying  the  track  and  put- 
ting up  telegraph  poles  along  the  line  of  the 
said  Sievern  &  Knoxville  Railroad  (Company,' 
the  said  gang  being  'jointly  employed  by  the 
Carolina  Midland  Railroad  Company  and  the 
Sievern  &  Knoxville  Railroad  Company  under 
some  arrangement  or  agreement  the  terms  of 
tvhich  are  unknown  to  the  plaintiff.'  Para- 
graph 5:  'That  the  said  gang  of  hands  under 
one  Rutledge,  as  foreman,  was  employed  by 
both  of  the  said  defendants,  and  In  the  course 
of  their  engagement  as  such  were  proceeding 
along  the  line  of  the  proposed  track  of  the 
Sievern  &  Knoxville  Railroad  Company,  and 
without  having  acquired  a  right  of  way 
through  the  lands  of  this  plaintiff,  and  were 
in  the  act  of  cutting  down  two  large  oak  trees 
of  great  beauty  and  value,  which  stood  near 
the  residence  of  this  plaintiff,  when  she  ap- 
proached them,  and  requested  them  not  to  do 
so,  whereupon  the  said  Rutledge,  foreman  of 
said  gang  of  hands,  cursed  this  plaintiff,  and 
ordered  her  to  get  away  from  there,  or  he 
would  put  her  in  the  penitentiary,  and  threat- 
ened to  strike  her,  and  greatly  frightened  and 
intimidated  her,  she  being  an  old  woman; 
and  otherwise  maltreated  and  abused  her  to 
her  great  damage.'  It  Is  also  alleged  that 
said  Rutledge  and  hands,  'with  great  violence 
and  loud  cursing,'  followed  Hiram  Rankin,  the 
son  of  plaintiff,  who  came  up  at  the  time,  to- 
wards plaintiff's  house.  Hiram  Rankin  is  not 
a  party  to  this  action.  The  complaint,  after 
stating  these  facts,  adds  'and  thereupon'  the 
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said  Rafledge  and  hands  'proceeded  to  lop  off 
several  of  the  most  beautiful  branches  of  said 
oak  trees,  but  did  not  cut  them  down.'  It  is 
possible  to  read  this  complaint  in  various 
ways.  The  cause  of  action  may  be  either: 
(1)  The  lopping  off  of  'several  of  the  most 
beautiful  branches'  of  *two  large  oak  trees  of 
great  beauty  and  value,  which  stood  near  the 
residence'  of  plaintiff;  (2)  trespass  upon  the 
realty;  or  (3)  trespass  upon  the  person  of 
plaintiff.  As  the  question  is,  does  the  com- 
plaint state  facts  sufficient  to  constitute  any 
cause  of  action?  and  not,  does  it  state  facts 
sufficient  to  constitute  a  certahi  cause  of  ac- 
tion? we  must  answer  the  first  query:  As 
the  lopping  off  of  the  branches  of  the  oak 
trees  was  an  injury  to  the  realty,  and  may 
be  Included  in  the  second  cause  of  action 
above  stated,  we  will  divide  the  alleged  tres- 
passes  into  two  classes:  First,  what  is  alleg- 
ed as  a  trespass  upon  the  realty;  and,  second, 
what  is  alleged  as  a  trespass  upon  the  person 
of  plaintiff.  The  complaint  does  not  state 
facts  sufficient  to  constitute  an  action  of  tres- 
pass upon  the  realty.  The  complaint  states 
that  defendants,  railroad  corporations,  had 
entered  and  taken  possession  of  the  land,  the 
strip  on  which  the  hands  were  'then  engaged 
in  finishing  and  grading  and  laying  the  track 
and  putting  up  telegraph  poles  along  the  line 
of  the  said  Sievem  &  Knoxville  Railroad 
Company.'  This  allegation  and  the  com- 
plaint, read  as  a  whole,  clearly  state  that  the 
defendants  had  not  only  entered  upon  the 
strip  of  land,  but  were  also  actually  and  ac- 
tively engaged  in  the  construction  of  their 
railroad  thereon.  It  was  argued  that  the  al- 
legations in  paragraph  1  that  the  plaintiff  was 
and  is  the  owner  of  the  land  'through  which 
the  line  of  the  railroad  has  since  been  con- 
structed* negatives  the  idea  that  the  defend- 
ants were  in  possession  of  the  land,  and  con- 
structing a  railroad  thereon,  the  argument  be- 
ing that  *if  the  railroad  has  been  constructed 
"since"  the  date  of  the  alleged  trespass,  It 
was  not  constructed  at  said  date.'  Section 
1752,  Rev.  St.  1893,  reads:  'Nothing  herein 
contained  shall  be  construed  to  prevent  entry 
upon  any  lands  for  purposes  of  survey  and  lo- 
cation; and  if  in  any  case  the  owner  of  any 
lands  shall  permit  the  person  or  corporation 
requiring  the  right  of  way  over  the  same  to 
enter  upon  the  construction  of  the  highway 
without  previous  compensation,  the  said  own- 
er shall  have  the  right,  after  the  highway 
shall  have  been  constructed,  to  demand  com- 
pensation, and  to  petition  for  an  assessment 
of  the  same  in  the  manner  hereinbefore  di- 
rected: provided,  such  petition  shall  be  filed 
within  twelve  months  after  the  highway  shall 
have  beep  completed  through  his  or  her 
lands.'  Under  this  act,  if  a  railroad  corpora- 
tion is  permitted,  by  the  owner  of  any  land, 
*to  enter  upon'  or  begin  'the  construction  of  the 
Highway,'  then  the  entry,  possession,  and  su1>- 
sequent  construction,  as  we  shall  see  here- 
after, is  lawful,  and  in  no  wise  a  trespass.  If 
the  owner  of  the  lands  permit  the  corporation 
to  enter  upon  the  construction  of  the  high- 


way/ he  has  the  right,  'after  the  highway 
shall  have  been  constructed.'  or  completed,  to 
demand  compensation,  as  provided  In  said  act 
The  words  used  in  paragraph  1  of  the  com- 
plaint &bove  stated,  when  read  In  connection 
with  the  other  allegations  of  the  complaint 
mean  that  the  'line*  of  the  railroad— the  'high- 
way,* as  termed  in  the  statute— was  then  lo- 
cated, the  defendants  were  in  possession,  and 
had  entered  upon  the  construction  of  said 
highway  under  the  law,  and  under  this  state 
of  facts  the  defendants  were  lawfully  In  pos- 
session of  the  land,  and  with  the  permission 
of  plaintiff.  Counsel  for  plaintiff  argue  that 
the  allegations  in  the  fourth  paragraph  of  the 
complaint  that  the  hands  were  'then  engaged 
in  finishing,  grading,  and  laying  the  track, 
and  putting  up  telegraph  poles  along  the  line 
of  the  road,'  is  consistent  with  the  idea  that 
said  hands  were  at  work  on  the  part  of  the 
Une  which  did  not  traverse  the  land  in  ques- 
tion; therefore  that  paragraph  does  not 
amount  to  an  allegation  that  defendants  were 
in  possession  of  the  land  in  question.  This 
construction  of  the  language  of  the  complaint 
cannot  be  sustained.  It  is  the  duty  of  plain- 
tiff to  state  her  case 

"On  May  3,  1898,  at  the  very  time  of  the 
trespass,  the  allegation  is  that  'the  gang  of 
hands'  were  then'  engaged  in  'grading,'  etc., 
the  'line';  that  'in  the  course  of  their  engage- 
ment' they  were  'proceeding  along  the  line,' 
and  were  'in  the  act*  of  cutting  the  oak  trees, 
'near  the  residence'  of  plaintiff,  when  she  'ap- 
proached them,'  etc.    No  one  would,  'under 
these  allegations,'  suppose  that  the  'foreman* 
and  'gang  of  hands'  were  upon  the  premises 
of  the  plaintiff  merely  'for  the  purposes  of 
survey  and  location'  (Rev.  St.  S  1752);    but 
the  natural  inference  Is  that  they  had  entered 
upon,  begun  'the  construction  of  the  highway.' 
The  allegation  in  paragraph  5  that  defend- 
ants had  not  'acquired  a  right  of  way  through 
the  lands  of  this  plaintiff'  was  insufficient. 
Tompkins  v.  Railroad  Co.,  33  S.  C.  218.  11  S. 
E.  692.    Plaintiff  contends  that  the  complaint 
alleges  that  the  defendants  had  not  acquired, 
in  any  way,  a  right  of  way  across  plaintiffs 
lands;   therefore  they  had  no  right  of  entry 
except  for  the  purpose  of  survey  and  location, 
which  does  not  allow  defendants  to  cut  down 
valuable  trees,  or  to  make  any  alteration  of 
the  premises;    that  the  foreman  and  hands 
were  committing  'a  trespass  in  the  name  of 
the  defendants,'  and  that  'the  line  of  authori- 
ties in  South  Carolina,  which  hold  that  the 
land  once  taken  possession  of  by  a  railroad 
company  under  the  exercise  of  the  right  of 
eminent  domain  cannot  be  recovered  in  an  ac- 
tion is  entirely  inapplicable  to  the  case.'  and 
in  support  Of  this  position  cites  Tompkins  v. 
Railroad  Co.,  37  S.  C.  387.  16  S.  B.  149,  as 
conclusive  upon  the  point:    'I  have  at  some 
length  analyzed  the  complaint  and  held  that 
it  does  allege  that  the  defendant  companies 
had  entered  upon  the  land  in  question,  and 
were  engaged  in  the  construction  of  their  road 
or  highway;   and  a  comparison  of  the  com- 
plaint in  this  action  with  that  in  Tompkins 
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y.  Railroad  Co.,  mpra,  will  sbow  that  there  la 
llttte  Id  common  between  the  two.'  There  la 
no  allegation  In  the  complaint  herein  that  the 
entry  of  the  defendant  companies  upon  the 
land  was  without  the  consent  of  plaintlfiT, 
which,  under  the  Tomplcins  Case,  Is  essential. 
There  are  no  allegations  in  the  complaint  that 
defendants  entered  upon  the  land  after  notice 
from  the  owner  refusing  consent,  or  of  lilce 
matters;  but  all  that  is  said  is,  In  substance, 
that  the  defendants,  by  their  servants,  were 
proceeding  along  the  'line'  which  was  then' 
being  graded,  etc.,  'without  having  acquired 
a  right  of  way  through  the  lands  of  this 
plaintiff,'  which  allegation  amounts  to  noth- 
ing; for  the  statute  expressly  provides  the 
mode  of  enforcing  the  right  to  obtain  com- 
pensation after  a  railroad  company  has  en- 
tered upon  the  construction  of  Its  road,  and 
the  sole  question  here  is  whether  or  not  de- 
fendants had  entered  upon  the  construction  of 
their  road  under  the  right  of  emhient  domain, 
which  frees  defendants  from  the  charge  of 
being  trespassers.  As  the  Tomplcins  Case  is 
relied  upon  by  plaintiff,  I  will  refer  to  it 
again.  At  page  383,  87  S.  C,  and  page  149, 
16  8.  B.,  the  allegations  in  the  complaint  are 
substantially  stated.  Then  plaintiff  distinct- 
ly and  affirmatively  alleges  that  when  the 
railroad  compeny  went  upon  the  premises 
said  company  did  not  notify  plaintiff  that  the 
right  of  way  would  be  required;  and,  also, 
that  the  plaintiffs,  as  soon  as  they  ascertain- 
ed that  the  railroad  would  probably  extend 
or  run  through  the  premises,  gave  notice  to 
the  railroad  company  that  they  objected  to  the 
same,  and  required  that  the  company  should 
proceed  according  to  law.  It  was  alleged 
that  this  notice  was  'formally'  given,  and  be- 
cause the  allegation  did  not  state  that  the  no- 
tice was  in  writing*  the  complaint  was  de- 
murrable. In  the  complaint  under  considera- 
tion there  is  not  the  slightest  allegation  that 
any  notice  was  ever  given  by  the  plaintiff, 
nor  that  she  did  not  consent  to  the  use  of  the 
land  by  the  railroad;  and  there  is  a  statement 
that  the  iine'  was  'then*  being  'constructed.' 
Under  the  law,  as  we  shall  see,  it  must  be 
presumed  that  she  permitted  defendants  to 
'enter*  upon  her  land.  'It  Is  true  that  there 
*3  an  allegation  In  the  complaint  that  the  de- 
fendants never  notified  the  plaintiffs  that  the 
right  of  way  over  their  lands  was  required  for 
the  purpose  of  constructing  the  railroad,  but, 
as  held  in  Verdier  v.  Railroad  Co.,  15  S.  C. 
476,  such  notice  was  necessary  when,  as  Is  al- 
leged in  this  complaint  the  plaintiffs  had 
knowledge  of  the  intended  entry,  and  failed 
to  signify  in  writing  their  refusal  of  consent, 
from  which  failure  the  statute  expressly  says 
it  shall  be  presumed  that  consent  was  given.' 
Tompldns  v.  Railroad  Co..  87  S.  C.  386.  16  S. 
B.  150.  There  is  no  allegation  in  the  com- 
plaint in  this  action  that  any  objection  was 
made  to  the  entry  of  defendants,  or  that  any 
notice  was  given  to  the  railroad  company. 
It  follows,  therefore,  under  the  statute,  that 
plaintiff  permitted— consented  to— the  laying 
of  the  track,  etc.    Under  the  statute  law  of 


this  state,  and  the  adjudications  thereunder, 
the  plaintiff  cannot  maintain  an  action  against 
the  defendants  herein,  railroad  corporations, 
for  trespass  upon  her  lands;  and  all  special 
damages  connected  with  the  entry  upon  the 
land  and  the  construction  of  the  railroad 
thereon,  such  as  the  cutting  down  of  shade 
trees,  must  be  recovered  in  the  special  and 
exclusive  mode  laid  down  and  provided  in  the 
statute,  viz.  by  the  method  of  condemnation. 
Without  discussing,  I  will  cite  as  authority 
for  this  ruling  a  few  of  the  authorities:  Tutt 
V.  Railway  Co.,  28  S.  C.  397,  5  S.  B.  831;  Mc- 
Lauchlln  v.  Railroad  Co.,  6  Rich.  Law,  698; 
Fuller  V.  Edings,  11  Rich.  Law,  247;  Sams  v. 
RaUway  Co.,  15  S.  C.  487;  Verdier  v.  Railroad 
Co.,  Id.  481;  Garraux  v.  City  Council,  53  S.  a 
575.  81  S.  B.  597;  Rowen  v.  Railroad  Co..  17 
S.  C.  574;  Leitzsey  v.  Water-Power  Co.,  47  S. 
C.  484,  25  S.  B.  744,  84  L.  R.  A.  215;  and  au- 
thorities then  cited  Under  these  authorities 
and  our  statutes  (Rev.  St  «§  1743-1755)  no 
cause  of  action  lies  at  common  law,  as  stated, 
for  the  trespass  upon  the  realty  in  question. 

"I  will  next  consider  the  other  branch  of  the 
case  the  alleged  trespass  upon  the  person  of 
the  plaintiff.  While  the  allegations  of  the 
complaint  that  Rutledge,  the  foreman'  of  the 
hands,  'cursed'  the  plaintiff,  'an  old  woman,* 
ordered  her  to  get  aWay  from  there,  or  he 
would  put  her  in  the  penitentiary,*  'threaten- 
ed' to  strike  her,  frightened  and  intimidated 
her,  and  'otherwise  maltreated  and  abused 
her.'  place  said  Rutledge  In  an  unenviable 
and  contemptible  position,  does  said  com- 
plaint In  any  way,  allege  an  actionable  act 
or  assault  against  plaintiff,  or  injury  of  any 
kind  to  her  person  or  her  character  which  Is 
actionable?  Suppose  the  complaint  charged 
that  Rutledge  had  assaulted  plaintiff.— which 
it  does  not— would  that  give  to  the  plaintiff  a 
cause  of  action  against  these  defendants,  or 
either  of  them?  I  think  not  for  the  reason 
that  the  language  and  conduct  complained  of 
were  outside  of  the  scope  and  employment  of 
Rutledge,  and  the  defendants  are  not  responsi- 
ble for  any  voluntary  assault  or  trespass  which 
Rutledge  may  have  committed.  Williams  v. 
Car  Co.  (La.)  4  South.  85,  8  Am.  St  Rep.  538, 
Rounds  V.  Railroad  Co.,  21  Am.  Rep.  602,-  and 
Rucker  v.  Smoke,  87  S.  C.  381,  16  S.  B.  40. 
If  defendants  were  persons,  and  not  corpora- 
tions, and  had  spoken  and  acted  as  the  com- 
plaint charges  against  Rutledge,  as  their 
agent  plaintiff  could  not  maintain  an  action 
against  them,  similar  to  the  present  action, 
for  the  reason  that  curses  and  threats,  while 
immoral,  are  not  actionable  in  law.  If  a 
principal  would  not  be  liable  for  personally 
committing  a  certain  act  he  would  not  be 
liable  for  that  act  If  it  was  committed  by  an 
agent  In  Rucker  v.  Smoke,  37  S.  C.  381,  16 
S.  B.  41.  the  supreme  court  quotes  with  ap- 
proval the  rule  as  stated  in  1  Am.  &  Bug. 
£2nc.  Law.  at  page  410.  which  is  as  follows: 
'A  principal  is  liable  to  third  parties  for  what- 
ever the  agent  does  or  says;  whatever  con- 
tracts, representations,  or  admissions  he 
makes;   whatever  negligence  he  is  guilty  of, 


1000 


86  SOUTHEASTERN  REPORTER. 


(8.a 


and  whatever  fraud  or  wrong  he  commits: 
proTlded,  the  agent  acts  within  the  scope  of 
bis  apparent  authority:  and  provided,  a  lia- 
bility would  attach  to  the  principal  if  he  was 
in  the  place  of  the  agent.'  The  last  clause 
cited  is  full  and  clear,  and  sustains  the  prop- 
osition stated.  The  doctrine  is  then  stated  in 
Wood,  Mast.  &  Serv.  S  322:  *The  master  can 
never  be  held  chargeable  for  an  act  of  the 
servant  unless  he  would  have  been  liable  if 
he  had  done  the  act  himself.  Therefore,  un- 
less an  Injury  results  from  a  negligent  or  un- 
lawful act,  no  liability  attaches.'  If  Rut- 
ledge  had  been  the  agent  of  a  common  carrier 
of  passengers,  and  plalntift  had  been  a  passen- 
ger under  the  contractual  relations  of  carrier 
and  passenger  to  safely  carry  her,  etc..  and, 
while  being  transported  as  a  passenger,  Rut- 
ledge,  as  the  agent  of  defendants,  had  ad- 
dressed her  as  stated  in  the  complaint  herein, 
his  curses,  threats,  etc.,  would  have  created  a 
cause  of  action  against  the  railroad  com- 
pany. The  complaint  does  not  allege  the  ex- 
istence of  any  contractual  relations  between 
plaintiff  and  defendants.  Defendants*  agents 
were  where  they  had  a  right  to  be,  engaged 
in  lawful  duties,  when  the  plaintiff  'approach- 
ed* them,  and  'requested*  them  not  to  do  that 
which  they  had  a  legal  right  to  do.  She  was 
an  outsider.  Rutledge,  for  the  language, 
curses,  etc.,  addressed  to  plaintiff,  might  be 
held  criminally,  by  binding  him  over  to  keep 
the  peace,  or  perhaps  for  a  breach  of  the 
peace;  but  no  liability  would  result  therefrom 
to  the  defendants.  'To  constitute  a  tort  two 
things  must  concur,— actual  or  legal  damage 
to  the  plaintiff,  and  wrongful  act  committed 
by  the  defendant.*  1  Add.  Torts,  c.  1,  §  L 
'There  may,  on  the  other  hand,  be  a  wrong 
done  to  another,  but,  tf  it  has  not  caused 
what  the  law  terms  "actual**  legal  damage 
to  the  plaintiff,  there  Is  no  tort  in  respect  of 
which  an  action  Is  maintainable.'  Id.  f  8. 
*An  act  or  omission  may  be  wrong  in  morals, 
or  It  may  be  wrong  In  law.  It  Is  scarcely  nec- 
essary to  say  that  the  two  things  are  not  In- 
terchangeable, No  government  has  under- 
taken to  give  redress  whenever  an  act  was 
found  to  be  wrong.  Judged  by  the  standard  of 
strict  morality;  nor  is  It  likely  that  any  gov- 
ernment ever  will.*  Cooley,  Torts,  p.  3,  'A 
threat  to  commit  an  Injury  Is  also  sometimes 
made  a  criminal  offense,  but  it  Is  not  actiona- 
ble private  wrong.  Many  reasons  may  be 
assigned  for  distinguishing  between  this  case 
and  that  of  an  assault;  one  of  them  being 
that  the  threat  only  promises  a  future  injury, 
and  usually  gives  ample  opportunity  to  pro- 
vide against  it,  while  an  assault  must  be  re- 
sisted on  the  Instant  But  the  principal  rea- 
son, perhaps.  Is  fbnnd  In  the  reluctance  of 
the  law  to  give  a  cause  of  action  for  mere 
words.  **Word8  never  constitute  an  assault^ 
te  a  time-honored  maxim.  Words  may  be 
thoughtlessly  spoken;  they  may  be  mlsund^*- 
stDOd;  they  may  have  indicated  to  the  person 
threatened  nothing  but  momentary  spleen  or 
anger,  though  when  afterwards  reported  by 
witnesses  they  aeem   to  repress  delibente 


malice,  and  purpose  to  Injure.  Even  when 
defamation  Is  complained  of  the  law  Is  very 
careful  to  require  something  more  than  ex- 
pressions of  anger,  reproach,  or  contempt  be- 
fore it  will  interfere;  justly  considering  that 
it  is  safer  to  allow  too  much  liberty  than  to 
interpose  too  much  restraint  And,  compar- 
ing assaults  and  threats,  another  important 
difference  is  to  be  noted.  In  the  case  of 
threats,  as  has  been  stated,  preventive  reme- 
dies are  available;  but  against  an  assault 
there  are  usually  none  beyond  what  the  party 
assaulted  has  in  his  own  power  of  physical 
resistance.'    Id.  p.  29. 

"To  recapitulate,  I  hold  that  any  claim  tliat 
plaintiff  may  have  against  the  defendants  for 
the  entry  upon  her  land  by  the  defendant 
companies,  either  by  way  of  compensation  or 
special  damages,  must  be  sought  and  obtain- 
ed by  the  special  proceeding  provided  in  the 
statute;  that  said  special  proceeding  or  rem- 
edy is  not  cumulative,  but  it  is  exclusive,  and 
precludes  and  bars  plaintiff  of  the  remedy  she 
here  seeks,  which  is  a  suit  for  a  trespass  vi  et 
armis.  Further,  the  other  elements  of  dam- 
age alleged  by  plaintiff  in  her  complaint  in 
the  nature  of  threats  and  abuse  on  the  part  of 
Rutledge  as  the  agent  of  defendants  are  not 
actionable  for  the* reason  that  they  were  not 
within  the  scope  of  his  employment,  even  had 
they  been  assaults  and  batteries,  and  other 
personal  enormities;  but  they  were  threats 
and  abuse,  which,  while  Immoral,  are  not  ac- 
tionable in  law.  Wherefore  it  Is  ordered,  ad- 
Judged,  and  decreed  that  the  complaint  here- 
in does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  said  complaint 
be,  and  hereby  is,  dismissed,  and  that  the 
plaintiff  do  pay  the  costs  of  this  action." 

Edwin  Folk  Strother,  for  appellant  Hen- 
dersons, for  respondttits. 

JONES,  J.  The  drcuit  court  sustained  a 
demurrer  to  (or  motion  to  dismiss)  the  com- 
plaint for  Insufficiency  In  stating  a  cause  of 
action.  The  complaint  which  we  copy  In  full, 
is  as  follows:  "(1)  That  the  plaintiff  Is,  and 
was  at  the  times  hereinafter  state^  the  own- 
er in  fee  of  a  certain  tract  or  parcel  of  land 
situate  in  the  state  and  county  of  Lexington, 
above  named,  through  which  the  line  of  the 
Sievem  &  Knoxville  Railroad  has  since  been 
constructed,  and  that  she  was  at  the  time, 
and  stin  is,  residing  on  said  tract  of  land. 
(2)  That  the  defendant  Slevem  ft  Knoxville 
Railroad  Company  is  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the 
state  of  South  Carolina.  CS)  That  the  de> 
fendant  Carolina  Midland  Railway  Company 
Is  a  corporation  duly  organised  and  existing 
under  the  laws  of  the  state  of  South  Carolina. 
<4)  That  on  or  about  the  Sd  day  <^  If  ay,  1896, 
the  def aidants  had  In  their  efo^yment  a  cer- 
tahi  gang  of  hands  tiien  engaged  In  finishing 
and  grading  and  layli^  the  track  and  potting: 
up  tel^raph  poles  along  the  line  of  the  said 
Slevem  ft  Knoxville  RaOioad  Company;  the 
said  gang  heinc.  as  plaintUt  is  Inf ocmed  and 
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belleyefl.  Jointly  employed  by  the  OaroUna 
Midland  Railway  Company  and  the  Sieyem 
&  Knozvllle  Railroad  Ck>mpany  onder  some 
arrangement  or  agreement  the  terms  of  which 
are  unknown  to  this  plaintiff.  (5)  That  said 
gang  of  hands,  under  one  Rutledge  as  fore- 
man, was  employed  by  both  of  said  defend- 
ants, and  in  the  course  of  their  engagement 
as  such  were  proceeding  along  the  line  of  the 
proposed  traclc  of  the  Sievem  &  Knoxville 
Railroad  Company,  and  without  having  ac- 
quired a  right  of  way  through  the  lands  of 
this  plaintiff,  and  were  in  the  act  of  cutting 
down  two  large  oak  trees  of  great  beauty  and 
▼alue,  which  stood  near  the  residence  of  this 
plaintiff,  when  she  approached  them,  and  re- 
quested them  not  to  do  so,  whereupon  the 
said  Rutledge,  foreman  of  said  gang  of  hands, 
cursed  this  plaintiff,  and  ordered  her  to  get 
away  from  there,  or  he  would  put  her  In  the 
penitentiary,  and  threatened  to  strike  her, 
and  greatly  frightened  and  intimidated  her,— 
she  being  an  old  woman,-— and  otherwise  mal- 
treated and  abused  her,  to  her  great  damage; 
whereupon  her  son,  Hiram  Rankin,  came  up, 
and  inquirtod  the  cause  of  her  trouble,  where- 
upon the  said  Rutledge  called  the  hands  em- 
ployed on  the  material  train  in  the  employ- 
ment of  both  the  defendants,  and  with  great 
Tiolence  and  loud  cursing  followed  the  said 
Hhram  Rankin  towards  the  plaintiff's  house, 
threatening  and  abusing  him  in  a  violent 
manner,  and  thereupon  proceeded  to  lop  off 
several  of  the  most  beautiful  branches  of  the 
said  oak  trees,  but  did  not  cut  them  down. 
(6)  That  the  said  defendants,  by  the  said 
Rutledge  and  their  hands,  whose  names  are 
unknown  to  this  plaintiff,  thus  broke  pjain- 
tiff's  close,  trod  down  the  grass,  and  in  a  most 
violent  and  outrageous  manner  Insulted,  in- 
timidated, and  threatened  this  plaintiff,  to  her 
damage  ten  thousand  ($10,000)  dollars,  to- 
gether with  the  costs  of  court"  We  think 
the  demurrer  was  properly  sustained,  and 
that  the  conclusions  reached  were  amply  vin- 
dicated in  the  elaborate  and  learned  opinion 
of  the  circuit  court,  which  is  officially  reported 
herewith.  We  will  only  make  a  brief  obser- 
vation or  two.  First,  treathig  the  complaint 
as  one  for  trespass  upon  real  property,  with 
ciicnmstances  of  aggravation  alleged  with  a 
view  to  exemplary  damages,  the  alleged  cir- 
cumstances of  aggravation  must  be  eliminat- 
ed in  determlnhig  the  demurrer,  since,  to 
avoid  demurrer  on  this  ground,  the  complaint 
must  show  facts  sufficient  to  constitute  a 
trespass  upon  land.  We  must  also  eliminate 
from  the  complaint  the  words,  "without  hav- 
ing acquired  a  right  of  way  through  the  lands 
of  this  plaintiff,"  in  the  fifth  paragraph  of  the 
complaint,  since  they  present  a  mere  conclu- 
sion of  law,  which  is  not  admitted  by  the  de- 
murr^.  We  must  also  eliminate  the  state- 
ment in  the  sixth  paragraph  of  the  complaint 
that  defendants  'thus  broke  plaintiff's  dose," 
etc.,  since  such  statement  is  a  mere  charac- 
texijsation  of  facts  previously  alleged,  which  in 
themselves  must  show  a  breaking  of  plain- 
tiff's dose.    A  railroad  corporation  chartered 


under  the  lawa  of  this  state,  and  anthorized 
to  construct  a  railroad,  is  not  a  trespasser  for 
entry  upon  lands  for  the  purpose  of  such 
construction,  unless  such  entry  is  made  with- 
out the  consent  of  the  owner;  and  it  is  nec- 
essary to  the  cause  of  action  to  allege  the 
absence  of  such  consent  Tompkins  v.  Rail- 
road Co.,  37  S.  C.  882,  16  S.  E.  149.  The  com- 
plaint, then,  is  fatally  defective  for  failure  to 
make  such  allegation.  So  far  as  the  com- 
plaint shows,  the  only  objection  ever  made  by 
plaintiff  was  as  to  cutting  down  the  two  oaks, 
and  it  appears  that  they  were  not  cut  down. 
As  the  route  of  the  railroad  was  very  near 
plaintiff's  dwelling,  she  must  have  had  knowl- 
edge of  the  first  entry  for  construction,  and. 
having  made  no  objection  thereto  in  the  man- 
ner required  by  statute,  her  consent  would  be 
presumed,  and  her  only  remedy  would  be  for 
compensation  under  the  condemnation  stat- 
utes. Verdler  v.  Railroad  Co.,  15  S.  C.  476; 
Tompkins  v.  Railroad  Co.,  supra;  Leitzsey  v. 
WateivPower  Co.,  47  S.  C.  477,  25  S.  B.  744, 
34  L.  R.  A.  215.  If  the  complaint  may  be 
treated  as  one  for  trespass  upon  the  person, 
no  assault  upon  the  plaintiff  is  alleged,  and 
mere  words,  under  the  circumstances  stated, 
would  not  be  civilly  actionable.  We  are  quite 
satisfied  with  the  conclusion  of  the  cir^mit 
court  herein.  The  Judgment  of  the  drcnit 
court  is  affirmed. 


(68  S.  C.  544) 
HALL  V.  BOATWRIGHT  et  al. 

(Supreme  Court  of  South  Carolina.    Sept   18, 
1900.) 

TRIAIr-RECOVERY  FOR  IMPROVEMENTS— NON- 
SUIT—IMPROVEMENTS— TENANT  IN 
COMMON— PARTITION. 

1.  Since,  under  the  betterments  act  (Rev.  St 
c.  04,  art  4),  it  is  Incumbent  on  plaintiff,  who 
has  been  ousted  of  possession  of  land,  to  show 
not  merely  the  value  of  his  improvements,  but 
to  present  evidence  from  which  the  jury  can 
find  a  special  verdict,  stating  the  value  of  the 
land  without  the  improvements  and  its  value 
with  the  improvements,  evidence,  in  an  action 
thereunder  after  partition,  tending  to  show  that 
improvements  of  some  considerable  value  had 
been  made,  will  not  warrant  sending  the  case 
to  the  jury. 

2.  Since  the  betterments  act  (Rev.  St  f  1952), 
providing  *'that  after  final  judgment  for  plain- 
tiff in  an  action  to  recover  lands,  if  defendant 
purchased  the  lands  recovered  in  such  action 
supposing  at  the  time  such  title  to  be  good  in 
fee,  defendant  shall  be  entitled  to  recover  'of 
plaintiff  in  such  action  the  full  value  of  all  im- 
provements," etc.,  was  intended  to  give  a  rem- 
edy where  none  existed  before,  such  act  does 
not  apply  to  a  tenant  in  common  who,  believ- 
ing himself  sole  owner,  has  made  improve- 
ments on  the  common  property,  as  he  has  ample 
relief  by  being  allotted  on  partition  the  portion 
improved  by  him,  or,  in  case  of  a  sale,  by  being 
allotted  the  increased  purchase  price  by  reason 
of  such  improvements. 

3.  Where  the  purchaser  at  a  tax  sale  of  a 
homestead  which  was  assigned  to  a  widow  and 
her  children  goes  into  possession,  and  the  chil- 
dren bring  an  action  for  partition  against  him, 
alleging  that  he  acquired  by  such  purchase  the 
widow^  one-third  interest  in  the  land,  and  the 
answer  does  not  deny  any  of  the  facts  alleged 
in  the  complaint  but  denies  that  the  children 
have  any  title  to  the  land,  and  a  judgment  Is 
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recovered  against  him,  he  cannot  recoTer  the 
Talne  of  his  ImproyemeDta,  nnder  the  better^ 
meuts  act  (Rev.  St.  §  1952),  providing  that,  aft- 
er final  judgment  for  plaintiff  *in  an  action  to 
recover  lands/'  if  defendant  purchased  the 
lands  recovered  in  such  action,  supposing  at 
the  time  such  title  to  be  good  in  fee,  defendant 
shall  be  entitled  to  recover  of  plaintiff  the  full 
value  of  his  improvements,  etc.,  since  the  action 
against  him  was  strictly  for  partition,  and  not 
"an  action  to  recover  lands.'*^ 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;    D.  A.  Townsend,  Judge. 

Action  by  W.  W.  Hall  against  Daniel  Boat- 
wright  and  others  to  recover  the  value  of 
improvements  made  by  plaintiff  on  certain 
lands.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Sawyer  &  Owens  and  G.  W.  Croft  &  Son, 
for  appellant    Hendersons,  for  respondents. 

JONES,  J.  This  is  an  action  "under  tbe 
betterments  act,  and  the  appeal  is  from  an 
order  of  nonsuit  The  documentary  e7i- 
dence  introduced  showed  that  Brwin  J. 
Boatwrlght  died  intestate,  seised  of  a  tract 
of  land  in  Aiken  county,  leaving  as  his  only 
heirs  at  law  his  widow,  Olivia  Boatwrlght, 
and  the  defendants,  his  children;  that  after 
the  death  of  Boatwrlght  this  land  was  as- 
signed to  said  widow  and  children  as  a 
homestead;  that  said  land  assessed  in  the 
name  of  Olivia  Boatwrlght  was  sold  for 
taxes,  and  the  plaintiff  became  purchaser, 
took  sheriff's  title,  dated  October  7,  1805, 
and  immediately  entered  into  possession  of 
the  land,  enjoying  the  rents  and  profits.  In 
May,  1888,  the  defendants  brought  action 
for  partition  of  said  land  against  said  Hall, 
alleging  substantially  the  foregoing  facts, 
and  also  that  said  Hall  had  acquired  by  pur- 
chase at  a  tax  sale  the  one-third  interest  of 
Olivia  Boatwrlght  In  said  land.  Hall,  In  his 
answer  to  said  suit  did  not  deny  any  of  the 
facts  alleged  in  the  complaint  He  content- 
ed himself  with  denying  "that  the  plaintiffs 
have  title  to  the  land  described,  or  any  part 
thereof,  or  that  they  are  entitled  to  the 
relief  demanded,'*  alleging  also  that  he  has 
legal  titie  to  the  premises,  and  as  a  third 
defense  alleging  that  he  had  purchased  said 
land  at  a  tax  sale  more  than  two  years  be- 
fore the  commencement  of  the  action.  As  If 
this  raised  an  issue  of  title  paramount  the 
matter  was  submitted  to  a  jury,  which  ren- 
dered a  verdict  in  favor  of  plaintiff  "for  a 
two-thirds  undivided  interest  In  the  land  in 
dispute."  Thereupon  a  decree  was  rendered 
for  a  sale  of  the  land  for  partition,  allotting 
to  said  Hall  one-third  of  the  proceeds.  With- 
in 48  hours  after  such  judgment  plaintiff 
brought  this  action  for  betterments.  In 
addition  to  the  foregoing.  It  appears  in  the 
original  "case"  that  plaintiff  introduced  oral 
testimony  "tending  to  show  that  improve- 
ments of  some  considerable  value  had  been 
put  by  him  on  the  land  described  In  the  com- 
plaint" At  the  bearing  the  "case"  was 
amended  by  consent  so  as  to  state  that  the 
Mntiff  also  Introduced  testimony  that  at 


the  time  of  the  purchase  he  believed  his  titie 
good  In  fee.  The  reasons  given  for  the  n(m- 
sutt  by  the  circuit  court  may  be  briefly  stat- 
ed thus:  That  the  betterments  act  contem- 
plated a  recovery  of  land  in  toto,  and  not  a 
mere  interest  therein;  that  the  object  of  the 
act  was  to  supply  a  remedy  for  one  who 
was  ejected  in  a  suit  at  law;  and  that  a  co- 
tenant  who  makes  Improvements  has  a  com- 
plete remedy  In  equity.  We  tnink  there  was 
no  error  in  granting  the  nonsuit 

By  his  first  exception,  appellant  imputes 
error  in  holding  that  he  could  not  recover 
the  value  of  his  Improvements  placed  upon 
the.  land,  in  a  separate  action.  Under  the 
betterments  act  It  is  incumbent  on  the 
plaintiff  not  merely  to  show  the  value  of 
his  improvements,  but  he  must  present  evi- 
dence from  which  the  jury  can  find  a  spe- 
cial verdict  stating  the  value  of  the  land 
without  the  Improvements  and  the  value  of 
the  land  with  the  improvements;  the  value 
of  the  Improvements  being  the  sum  which 
the  land  should  be  found  at  the  rendition  of 
the  judgment  to  be  worth  more  In  conse- 
quence of  the  improvements  than  it  would 
have  been  worth  had  no  improvements 
been  made.  Evidence  merely  tending  to 
show  that  Improvements  of  some  consider- 
able value  had  been  put  on  the  land  would 
not  warrant  sending  the  case  to  the  jnry. 
On  this  ground  the  nonsuit  is  sustainable, 
although  it  was  not  placed  upon  such 
ground. 

But  further,  the  betterments  act  was  not 
Intended  to  furnish  a  remedy  for  a  tenant 
in  common  who  makes  improvements  on  the 
common  property.  By  the  common  law  the 
owner  of  the  fee  is  the  owner  of  all  the 
structures  and  Improvements  on  the  land. 
Therefore  one  making  improvements  upon 
land  of  another  would  lose  his  improvements 
on  recovery  of  the  land  from  him  by  the 
true  owner,  and  he  would  be  without  remedy. 
The  betterments  act  was  Intended  to  relieve 
this  condition  and  give  a  remedy.  As  stated 
by  Mr.  Justice  Gary  In  Tumbleston  v.  Bumph« 
43  S.  G.  279,*  21  S.  E.  86,  *The  statutes  in 
regard  to  betterments  were  ♦  •  •  for  tbe 
purpose  of  softening  the  asperities  of  the  law. 
and  affording  relief  where  none  otherwise 
existed."  And  Judge  Oooley,  in  Oonst  Lim. 
(5th  E<d.)  480,  says,  "Betterments  lavrs  rec- 
ognize tbe  existence  of  an  equitable  right 
and  give  a  remedy  for  its  enforcement  where 
none  existed  before."  At  the  time  of  the 
enactment  of  this  statute,  in  1870,  there  was. 
and  there  is  now,  ample  remedy  for  a  co- 
tenant  who,  believing  himself  sole  owner, 
has  made  improvements  on  the  common  prop- 
erty, and  there  was  no  necessity  to  pass  such 
a  statute  in  his  behalf.  The  cases  of  Willi- 
man  v.  Holmes,  4  Rich.  Eq.  476;  Scalfe  v. 
Thomson,  15  S.  C.  337;  Buck  v.  Martin,  21 
S.  C.  591;  Johnson  v.  Pelot  24  S,  a  264.- 
and  other  cases  that  might  be  cited,  show 
that  a  court  of  equity  can  and  will  give  relief 
to  a  co-tenant  who,  under  the  belief  that  he 
has  exclusive  title  in  fee,  makes  improve- 
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mentB  pn  the  property,  either  by  allotting  to 
him  on  partition  the  portion  of  the  premises 
improved  by  him,  or,  in  case  of  a  sale,  by 
allotting  to  him  the  increased  purchase  price 
by  reason  of  such  improvements.  If  the  bet- 
terments act  was  to  give  a  remedy  where 
none  existed.  It  could  not  have  been  intended 
to  give  a  cumulative  remedy  to  a  co-tenant. 
He  does  not  improve  another's  land.  He  im- 
proves his  own  land;  that  is  to  say,  land  in 
every  inch  of  which  he  has  an  undivided  in- 
terest Even  if  the  improved  portion  is  not 
allotted  to  him,  and  if  no  provision  for  com- 
pensation is  made  in  case  of  a  sale,  still  he 
secured  in  the  divisioi^  of  the  purchase  price 
a  portion  of  the  value  imparted  by  his  im- 
provements. The  case  of  McGee  v.  Hall,  28 
S.  C.  662,  6  S.  £3.  566,  appears  to  be  in  point 
In  that  case  it  was  held  that  where  a  co- 
tenant,  supposing  himself  to  be  the  exclusive 
owner,  has  added  to  the  value  of  the  com- 
mon property  by  improvements,  and  Is  liable 
for  rents  and  profits  thereof,  his  account  for 
rents  should  be  credited  virith  the  Increased 
value  imparted  by  the  improvements,  and 
that  the  remedy  under  the  betterments  act 
was  not  applicable. 

There  is  another  reason  why  the  said  act 
does  not  apply  in  this  case.  The  statute  pro- 
vides, "After  final  judgment  in  favor  of  the 
plaintiff  in  an  action  to  recover  lands  and 
tenements.  If  the  defendant  purchased  the 
lands  and  tenements  recovered  in  such  action, 
supposing  at  the  time  of  such  purchase  such 
title  to  be  good  in  fee,  the  defendant  shall  be 
entitled  to  recover  of  the.  plaintiff  in  such 
action,"  etc  Rev.  St  f  1952.  Whether  lander 
were  recovered  of  the  plaintiff  herein  in  an 
action  of  ejectment  must  be  determined  by 
the  complaint  in  the  case.  In  the  case  of 
Elmore  v.  Davis,  49  S.  a  2,  26  S.  E.  898,  this 
court,  construing  subdivision  2,  S  98,  Oode, 
providing  that  '*the  plaintiff  in  all  actions 
for  the  recovery  of  real  property,"  etc.,  "is 
hereby  limited  to  two  actions,'*  etc.,  held 
that  an  action  for  partition.  In  which  the 
issue  of  title  was  raised  in  the  answer,  was 
not  an  action  to  recover  real  estate,  in  the 
sense  of  that  statute;  and  in  determining  the 
question  the  court  was  controlled  by  the  al- 
legations in  the  complaint.  So,  in  the  pro- 
ceedings in  question,  if  we  are  to  be  controll- 
ed by  the  allegations  of  the  complaint  the 
.case  of  the  Boatwrights  against  Hall  was  not 
an  action  to  recover  real  estate,  but  was  a 
case  for  partition,  strictly.  If  we  could  be 
Justified  in  resorting  to  the  answer  to  deter- 
mine whether  an  action  strictly  and  solely 
for  partition  was  converted  into  an  action  in 
ejectment  also,  there  is  nothing  in  the  an- 
swer to  show  title  paramount  in  defeat  of 
the  right  to  partition,  since  all  the  facts  upon 
which  the  right  to  partition  rested  stood  ad- 
mitted by  the  pleadings.  Appellant  in  sup- 
port of  his  contention  that  said  partition  pro- 
ceeding was  an  action  to  recover  land,  and 
so  within  the  betterments  act,  quoted  the  fol- 


lowing language  in  Reams  v.  Spann,  28  8. 
0.  533,  6  S.  E.  327:  "It  seems  to  us  that  the 
case  embraced  two  causes  of  action,— one 
purely  legal,  for  the  recovery  of  the  land 
from  the  Reams,  and  the  other  equitable,  for 
partition  after  the  land  was  recovered.  The 
legal  title  should  have,  therefore,  been  first 
tried  by  a  jury;  and.  If  that  resulted  in  favor 
of  the  plaintiff,  then,  and  not  till  then,  could 
the  court  decree  partition,  as. in  Adlckes  v. 
Lowry,  12  S.  0.  97.  In  the  trial  of  the  legal 
issue,  the  action  being  for  the  recovery  of 
specific  real  property,  the  question  of  title 
should  have  been  submitted  to  a  jury  upon 
the  issues  made  by  the  pleadings."  *'So  far 
as  the  McReas  are  concerned,  this  is  simply 
an  action  for  the  recovery  of  a  tract  of  land." 
But  it  must  be  noted  that  the  McReas  were 
not  made  defendants  as  co-tenants,  but  as 
strangers  in  possession,  claiming  adversely. 
The  allegations  of  the  complaint  were  such 
that  the  court  was  Induced  to  say:  "This 
was  an  action  to  recover  real  estate,  and  in- 
cidentally to  partition  the  same."  Under 
such  circumstances  the  court  might  be  justi- 
fied in  saying  that  the  action  was  to  recover 
real  estate,  so  far  as  those  parties  were  con- 
cerned who  were  not  co-tenants  with  the 
plaintiffs,  but  were  in  possession,  claiming 
by  an  independent  and  paramount  title.  The 
language  above  quoted  from  Reams  v.  Spann 
was  quoted  with  approval  in  subsequent 
cases,— as  in  Garrigan  v.  Evans,  31  S.  C. 
266,  9  S.  £1  852,  and  in  Sumner  v.  Harrison, 
54  S.  a  859,  32  S.  E.  572;  but  in  these  cases, 
as  in  Reams  v.  Spann,  the  complaint  tendered 
an  issue  of  title  as  to  those  defendants  who 
were  not  concerned  with  the  plaintiffs  as  co- 
tenants,  but  were  strangers  in  possession,  and 
alleged  in  the  complaint  to  daim  some  Inter- 
est therein.  In  the  action  in  question  the 
complaint  showed  that  the  defendant  therein 
was  a  tenant  in  common  with  the  plaintiffs 
in  the  premises  sought  to  be  partitioned,  and 
did  not  allege  any  ouster.  Elmore  v.  Davis, 
49  S.  G.  2,  26  S.  E.  898.  The  decisions  also 
show  that  when  it  is  sought  to  carry  this 
supposed  theory,  that  an  issue  of  title  raised 
in  the  answer  in  a  strict  action  for  parti- 
tion malses  two  independent  causes  of  action, 
—one  in  law,  for  the  recovery  of  real  estate, 
and  the  other  in  equity,  for  partition,— to  its 
logical  consequences,  the  theory  is  repudiated. 
For  example,  a  nonsuit  of  the  legal  issue  of 
title  raised  in  an  equitable  action  will  not 
be  permitted  (Woolfolk  v.  Manufacturing  Co., 
22  S.  C.  332;  McGlenaghan  v.  McEachern.  47 
S.  G.  451,  25  S.  B.  296);  and  the  prevaUing 
party  on  the  issue  of  title  does  not,  as  a  mat- 
ter of  right,  become  entitled  to  the  costs,  as 
in  a  legal  action  in  ejectment  (McOarter  v. 
Caldwell,  58  S.  C.  65,  36  S.  E.  507). 

Our  conclusion  Is  that  no  recovery  of  land 
in  an  action  of  ejectment  has  been  had 
against  the  plaintiff,  and  therefore  he  Is  not 
within  the  betterments  act.  The  Judgment  of 
the  circuit  court  is  affirmed. 
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TINDAL  y.  NEAL  et  aL 

(Supreme  Court  of  South  Carolina.     Sept  18, 

1900.) 

WILLS— RBMAINDE2R3-ACCOUNTINO. 

1.  A  will  gave  a  life  estate  to  testator's  wife, 
with  remainder  for  life  to  certain  other  per- 
sons who  should  be  alive  at  the  death  >of  his 
wife;  remainder  in  favor  of  such  persons'  heirs. 
It  was  further  provided  that,  if  such  third  per- 
sons should  die  before  testator's  wife,  their 
children  should  take  the  interest  of  the  de- 
ceased parent.  Held^  that  the  children  of  the 
persons  given  the  life  estate  in  remainder,  who 
were  living  at  the  time  of  the  death  of  the 
testator  and  his  wife,  took  vested  remainders 
in  the  property,  subject  to  open  and  let  in 
children  subsequently  born. 

2.  A  decree  tnat  a  trustee  appointed  to  suc- 
ceed another  trustee,  and  in  possession  of  cer- 
tain property,  should  account  for  the  rents  and 
profits  of  the  property,  is  to  be  construed  as 
only  requiring  him  to  account  for  the  rents  and 
profits  received  by  him. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  W.  C.  Benet,  Judge. 

Action  for  partition  by  Susan  S.  Tindal,  in- 
dividually and  as  administratrix  of  the  es- 
tate of  Mary  E.  Tindal,  against  John  L. 
Neal  and  others.  From  a  decree  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

The  following  is  the  decree  of  the  circuit 
judge: 

"The  above-styled  cause  was  brought  to 
partition  a  tract  of  three  hundred  and  fifty 
acres  of  land,  more  or  less,  situate  in  said 
county  and  state,  and  bounded  on  the  north 
by  lands  of  Mrs.  Susan  S.  Tindal  (the  plain- 
tiff), on  the  east  by  lands  of  the  estate  of 
Jared  Norton,  on  the  south  by  lands  of  Mrs. 
Susan  S.  Tindal,  and  on  the  west  by  lands 
now  or  formerly  of  the  estate  of  H.  H. 
Wells.  It  was  alleged  in  the  complaint  that 
this  tract  of  land  descended  to  the' parties 
to  this  cause  as  the  heirs  at  law  of  Mary  E. 
Tindal,  who  died  intestate,  seised  and  possess- 
ed of  the  same,  and  that  the  plaintiff,  her 
daughter,  is  entitled  to  one-third,  and  her 
grandsons  John  L.  and  C.  M.  Neal  are  each 
entitled  to  one-sixth,  and  that  her  grand- 
children Charles  L.  Outtino.  Thomas  P.  Cut- 
tino,  S.  James  Cuttlno,  David  W.  Cuttlno,  and 
S.  Lula  McKnight  were  each  entitled  to 
one-fifteenth.  The  comphiint  further  alleged 
that  the  plaintiff  and  the  defendants  were 
seised  and  possessed  of  said  tract  of  land  as 
tenants  in  common,  and  owned  no  other  lands 
in  common.  The  complaint  further  alleged 
that  the  defendant  John  L.  Neal  was  in  pos- 
session of  more  than  his  proportionate  share 
of  said  premises,  and  had  rented  out  parcels 
of  said  land  and  collected  the  rent,  and  pray- 
ed that  he  be  required  to  account  for  the 
same.  The  defendants  answered,  denying  the 
allegations  of  the  plaintiff  that  the  parties  to 
said  action  owned  no  other  lands  in  common; 
and  they  alleged  that  they,  with  the  plaintiff, 
were  seised  and  possessed,  as  tenants  in 
common,  of  an  additional  tract  of  land  situate 
in  the  county  and  state  aforesaid,  containing 
one  hundred  acres,  more  or  less,  adjoining 
lands  of  estate  of  Richard  F.  Wells,  Ellhu 


Hodge,  and  estate  of  J.  James  Lawrence  and 
lands  of  Jared  Norton,  and  being  on  the  west 
side  of  Pocotaligo  swamp,  and  that  the  in- 
terests and  estates  of  said  parties  in  that 
tract  of  land  were  in  same  proportion  as  those 
set  forth  in  the  complaint  in  regard  to  the 
tract  of  land  therein  described.  The  defend- 
ant John  L.  Neal  admitted  that  he  was 
occupying  a  part  of  the  land  described  in  the 
complaint,  but  denied  the  remaining  allega- 
tions of  paragraph  3  of  the  complaint  Sub- 
sequent to  the  commencement  of  this  action 
the  defendant  David  W.  Cuttlno  departed  this 
life  Intestate  and  unmarried,  leaving  as  his 
only  heirs  at  law  and  distributees  the  defend- 
ants S.  Lula  McKnight,  Charles  L.  Cuttino, 
lliomas  P.  Cuttinq»  and  S.  James  Cuttino; 
and  by  an  order  made  in  said  cause  the  ac- 
tion was  continued  against  the  said  parties 
as  his  heirs  at  law,  and  they  are  now  enti- 
tled to  one-twelfth  each  in  the  estate.  There 
is  no  controversy  as  to  the  tract  of  land  de- 
scribed in  the  complaint,  and  the  Interests 
of  said  parties  therein,  and  the  contention 
arises  as  to  the  tract  of  one  hundred  acres 
of  land  referred  to  and  described  in  the  an- 
swers of  the  defendants. 

•'The  cause  was  referred  to  the  master  for 
said  county,  to  take  and  report  the  testimony, 
and  the  master  duly  filed  his  report  thereof. 
It  appears  from  the  testimony  and  record 
evidence  taken  and  proved  before  the  master 
that  one  Samuel  Perdriau  made  his  will, 
dated  July  15,  1842,  which  was  duly  admitted 
to  probate  in  said  county  on  October  2.  1843. 
By  the  second  clause  of  said  will  the  testator 
devised  his  estate  to  his  wife.  Esther  Per- 
driau, for  life,  with  right  to  dispose  of  one 
half  by  will,  etc.  The  other  half  of  said  es- 
tate he  directed  his  executors  to  sell,  and 
divide  the  proceeds;  the  words  of  the  devise 
being  as  follows:  *The  proceeds  of  said  sale 
of  said  half  of  the  estate,  given  as  afore- 
said to  my  wife  for  life,  to  be  divided 
between  Ann  M.  China,  wife  of  John  China, 
Jr.,  the  children  of  my  deceased  brother  Peter 
Perdriau,  and  also  the  children  of  my  sister 
Esther  Wells,  alive  at  the  death  of  my  wife, 
share  and  share  alike,  for  and  during  the 
term  of  their  natural  lives,  and  after  their 
deaths  to  their  respective  children,  forever. 
It  is  my  will  that  if  the  said  Ann  M.  China, 
either  of  the  children  of  my  brother  Peter 
or  sister  Elsther,  should  die  in  my  lifetime 
or  the  lifetime  of  my  said  wife,  that  the  child 
or  children  of  such  one  or  more  of  them  as 
may  so  die  take  the  part  of  their  deceased 
parent'  At  the  time  of  the  death  of  the  tes- 
tator, his  brother  Peter  Perdriau  and  his  sis- 
ter Esther  Wells  were  dead;  and  at  the  time 
of  the  death  of  Esther  Wells  she  left  surviv- 
ing her,  among  other  children,  her  daughter 
Mary  E.  Wells,  who  married  one  Charles 
Lynam  some  time  previous  to  the  year  1832, 
and  the  children  of  the  said  Mary  E.  Lynam, 
Charles  Lynam,  and  Mary  A.  Lynam,  who 
subsequently  married  one  Neal.  And  at  the 
death  of  Mary  E.  Lynam,  who  had  married 
one  John  B.  Tindal,  her  daughter  Susan  S. 


8.  a) 


TINDAL  T.  NEAL. 


1006 


Lynam,  then  the  wife  of  John  M.  Tlndal, 
alone  sorvlved  her;  the  said  Mary  A.  Neal 
having  predeceased  her  mother,  leaving  as 
her  only  heirs  at  law  the  defendants  John 
L.  and  G.  M.  Neal,  and  the  said  Charles  Ly- 
nam having  also  predeceased  his  mother, 
Mary  E.  Lynam  (then  Tlndal),  leaving  one 
child,  Portia,  who  intermarried  with  one  T. 
P.  Guttlno.  Portia  died  in  1884,  her  busband 
being  then  dead,  leaving  the  Guttinos  and 
Mrs.  McKnIght  as  her  only  heirs  at  law. 
The  said  Charles  I^ynam  and  his  sister  Mary 
A.  Neal,  the  children  of  Mary  E.  Lynam, 
n6e  Wells,  and  grandchildren  of  JB;jsther  Wells, 
were  alive  at  the  date  of  the  will,  death  of 
the  tesUtor,  and  at  the  death  of  the  testator's 
wife,  Esther,  the  first  life  tenant  Snsan 
S.  Tindal,  n^e  Lynam,  a  daughter  of  said 
Mary  E.  Lynam,  was  born  some  time  after 
1837.— about  1840;  her  sister,  Mary  A.  Neal, 
having  been  born  about  18^57.  About  the  year 
1852  the  said  Mary  E.  Lynam,  who  was  the 
daughter  of  Esther  Wells,  and  the  second 
life  tenant  under  the  will  of  the  testator, 
intermarried  with  one  John  B.  Tindal,  and  on 
the  6th  day  of  January,  1852,  joined  in  a  mar- 
riage setlemenc,  by  deed  executed  on  that  day, 
and  recorded  in  the  office  of  the  clerk  of  the 
court  for  Sumter  county,  in  Book  O,  at  page 
327,  and  thereby  conveyed  to  Richard  F. 
Wells,  as  trustee,  among  other  property, 
'all  and  singular  the  undivided  interest  and 
estate  whatever,  real  or  personal  or  both, 
in  remainder  or  in  expectancy  or  in  prsesenti, 
of  the  party  of  the  secdnd  part  [Mary  B.  Ly- 
nam], under  the  provisions  of  the  will  of 
Samuel  Perdriau,  deceased,  to  the  sole  and 
separate  use  during  her  life  of  the  party 
of  the  second  part;  and  at  the  death  of  the 
party  of  the  second  part  she  leaving  Issue 
alive  at  her  death,  all  the  said  last-mention- 
ed negroes,  and  her  interest  as  aforesaid  un- 
der the  will  aforesaid,  shall  go  to  and  be 
vested  absolutely  in  the  issue  of  the  said  par- 
ty of  the  second  part  in  such  manner  and 
proportion  as  the  said  issue  would  be  enti- 
tled under  the  statutes  of  distribution  were 
she  to  die  a  widow  and  intestate.' 

*'In  1851  Esther  Perdriau,  the  widow  of 
the  testator,  filed  a  bill  in  the  court  of  equity 
in  said  county  and  state  to  obtain  the  assent 
of  the  court  to  her  relinquishing  one-half  of 
the  estate  passing  to  her  under  the  will  of 
her  deceased  husband,  Samuel  Perdriau,  and 
praying  for  a  sale  of  that  half,  and  a 
present  distribution  of  the  proceeds  among 
the  parties  to  whom  they  were  bequeathed  at 
the  expiration  of  her  life  estate.  A  decree 
to  that  effect  was  obtained,  to  which  no  ap- 
peal was  taken,  except  upon  a  single  point 
viz.:  The  decree  divided  the  proceeds  of 
sale  into  three  equal  parts,— one  to  Ann  M. 
China,  one  to  the  children  of  Peter,  and  one 
to  the  children  of  Esther;  and  the  contention 
was  that  Ann  M.  China  did  not  take  one-third 
of  the  proceeds,  but  should  take  an  equal, 
part  with  eadi  of  the  children  of  Peter  Per- 
driau and  of  I^her  Wells.  The  court  of  ap- 
peal held   tbat  they  took  equally  and  per 


capita,  upon  the  clear  reason  that  the  con- 
tingency of  surviving  testator's  wife  bore 
the  same  relation  to  Ann  M.  China  as  It  did 
to  the  children  of  Esther  Wells  and  Peter 
Perdriau.  See  the  case  of  Perdriau  v.  Wells, 
5  Rich.  Eq.  20.  Under  the  decree  in  said 
cause  the  Interests  going  to  the  children  of 
Esther  Wells  and  Peter  Perdriau  were  as- 
signed to  them;  the  shares  going  to  the  mar- 
ried women  being  delivered  to  trustees.  The 
share  of  Mary  E.  Lynam  was  delivered  to  R. 
F.  Wells,  trustee,  to  be  held  in  accordance 
with  the  terms  of  the  will  of  Samuel  Per- 
driau; the  said  Richard  F.  Wells  being  the 
trustee  named  in  the  marriage  settlement 
between  Mary  B.  Lynam  and  John  B.  Tin- 
daL  The  proceeding  above  referred  to  was 
solely  to  divide  the  estate  among  the  life 
tenants;  and  none  of  the  children  of  Mary  B. 
and  Charles  Lynam,  the  remainder-men  un- 
der said  will,  were  made  parties  to  said  cause, 
although  they  were  in  esse  at  the  time.  See 
Equity  Roll.  Bill  166. 

"In  1880  a  petition  was  filed  in  this  court 
by  Mary  E.  Tindal  (formerly  Lyman)  and 
her  daughter  Susan  S.  Tindal,  wherein  it  was 
alleged  that  Richard  F.  Wells,  the  trustee 
aforesaid,  had  died,  and  praying  that  John 
M.  Tindal,  the  husband  of  Susan  S.  Tindal, 
the  petitioner,  be  appointed  trustee  in  his 
stead,  and  further  alleging  that  an  action 
had  been  previously  commenced  against  the 
said  Richard  F.  W>lls  for  an  account  of  the 
trust  fund  turned  over  to  him  as  aforesaid; 
that  he  had  departed  this  life  pending  said 
proceeding,  but  that  a  compromise  had  been 
effected  with  his  heirs  at  law,  whereby 
100  acres  of  land  of  his  estate  should  be 
turned  over  and  delivered  to  a  trustee  in  full 
settlement  of  the  trust  funds  theretofore 
held  by  him.  The  said  proceedings  referred 
to  in  said  petition  are  enrolled  as  Judgment 
roll  5719  in  said  county;  and  the  said  case 
was  compromised,  and  the  land  duly  turned 
over  and  delivered  by  the  heirs  at  law  of  said 
Richard  F.  Wells  to  John  M.  Tindal  as  trus- 
tee, he  having  been  appointed  as  such  by 
order  made  under  said  petition,  as  appears 
from  Judgment  roll  2629;  and  the  said  John 
M.  Tindal  admits  in  his  testimony  in  this 
cause  that  he  is  in  possession  of  said  tract  of 
land  as  trustee,  and  has  collected  the  rents, 
income,  and  profits  from  the  same  for  a  num- 
ber of  years  last  passed. 

"I  find  as  a  matter  of  fact  from  the  testi- 
mony and  from  the  record  evidence  proven 
before  the  master,  and  heretofore  referred  to 
that  the  100  acres  of  land  described  in  the 
answers  of  the  defendants  herein,  and  sought 
to  be  partitioned  in  this  cause,  represent  the 
interest  and  estate  passing  under  the  will  of 
Samuel  Perdriau  to  Mary  E.  Lynam  (after- 
wards Tindal)  for  life,  and  that  under  the 
terms  of  said  will  said  land  Is  now  owned 
by  the  parties  to  this  cause  as  tenants  in  com- 
mon, in  the  proportions  set  forth  in  the  com- 
plaint in  regard  to  the  tract  of  850  acres 
therein  described.  It  appears  from  the  testi- 
mony tbat  the  one  hundred  acre  tract  of  land 
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Is  somewhat  erroneously  described  in  the  an- 
swers of  the  defendants,  by  reason  of  change 
of  ownership  or  otherwise  of  the  adjolnlii^ 
proprietors,  and  the  correct  description  at  this 
time  Is  as  follows:  That  tract  of  100  acres  of 
land  in  said  county  and  state  known  as  the 
'Swamp  Place/  adjoining  lands  of  estate  of 
John  Betts,  lands  formerly  of  Hattle  B.  Law- 
rence, now  of  Marlon  Molse,  lands  of  S.  S. 
Tindal,  and  Pocotallgo  swamp.  The  ques- 
tion as  to  the  Interest  of  the  defendants  in 
said  tract  of  land  turns  upon  the  construc- 
tion of  the  will  of  Samuel  Perdrlau,  and  I 
hold,  as  matter  of  law,  that  the  children  of 
Mary  £.  Lynam  (afterwards  Tindal)  who  were 
alive  at  the  death  of  the  testator  and  at  the 
death  of  his  wife  took  vested  remainders, 
subject  to  open,  if  necessary,  and  let  in  other 
children  of  Mary  E.  Lynam  who  should  come 
Into  existence.  The  testator  evidently  so  in- 
tended, as  be  provided  in  his  will  against  a 
lapse,  as  follows:  'It  is  my  will  that  if  the 
said  Ann  M.  China,  either  of  the  children  of 
my  brother  Peter  or  sister  Esther,  should  die 
in  my  lifetime,  or  the  lifetime  of  my  said 
wife,  that  the  child  or  children  of  such  one  or 
more  of  them  as  may  so  die  take  the  part  of 
their  deceased  parent'  Thus  it  follows  that, 
if  Mary  E.  Lynam  had  died  during  the  life- 
.  time  of  the  testator  or  his  wife  (the  first 
life  tenant),  the  children  of  Mary  E.  (the 
second  life  tenant)  would  have  taken  a  vest- 
ed Interest  under  the  express  terms  of  the 
will.  If  the  grandchildren  of  his.  sister  Es- 
ther, mother  of  Mary  E.  Lynam,  were  spe- 
cial objects  of  his  bounty  and  affection,  should 
their  parents  die  in  the  lifetime  of  himself  or 
wife,  why  not  equally  so  should  the  children 
of  Esther  outlive  himself  and  wife  and  die 
thereafter?  The  testator  used  neither  word 
nor  expression  to  Indicate  that  the  estate 
given  under  his  will  should  not  vest  in  the 
grandchildren  of  his  sister  Esther  as  of  the 
date  of  the  will.  He  did  not  use  the  words 
'surviving  children,'  or  an  equivalent  expres- 
sion, to  indicate  that  only  those  grandchildren 
who  might  survive  their  parents  (the  second 
tenants  for  life)  diould  take  the  whole.  It 
would  be  doing  violence  not  only  to  the  ex- 
pressed intention  of  the  testator,  but  to  all 
the  springs  of  human  affection,  to  exclude  the 
grandchildren  of  his  sister  Esther,  who  were 
evidently  in  the  testator's  mind  at  the  time 
he  drew  his  will. 

"By  reference  to  the  case  of  Barnes  ▼. 
Provoost,.  4  Johns.  61,  as  annotated  in  2 
Shars.  &  B.  Lead.  CSas.  Real  Prop.  p.  2G0,  it 
appears  that  the  perplexing  questions  aris- 
ing in  cases  of  remainders  are  those  which 
depend  in  some  way  upon  a  specified  contin- 
gency or  condition,  or  upon  different  contin- 
gencies or  conditions.  Where  there  is  no 
condition  or  qualification  named  in  the  will 
or  deed,  the  remainder  is  regarded  as  vested 
in  the  persons  to  take  it;  and  they  become  so 
far  the  owners  of  the  estate  as  soon  as  the 
time  of  vesting  arrives,— usually  the  death  of 
the  testator,  although  the  time  when  he  was 
to  be  entitled  to  the  possession  did  not  arrive 


before  his  death.  It  Is  only  when  to  the  re- 
mainder there  are  attached  conditions  preced- 
ent or  events  named,  which  axe  to  happen 
or  fail  to  happen  as  precedent  incidents,  that 
the  discriminating  conclusions  of  courts  are 
necessary  to  determine  the  rights  of  parties. 
The  vested  remainder  is  that  part  of  the  es- 
tate bestowed  upon  one  person,  to  take  effect 
in  possession  at  the  close  of  the  interest  of 
another  person,  with  no  contingent  provision, 
condition,  or  event  intermediate  which  can 
possibly  defeat  the  rights  of  the  remainder- 
men. A  remainder  is  contingent  when  the 
person  named  to  take  it  may  possibly  be  de- 
.  feated  in  his  right  of  property  by  some  event 
designated  and  provided  to  have  that  effect, 
or  when  the  persons  to  take  depend  upon 
some  contingent  event,  which  is  not  contin- 
gent merely  because  the  time  of  possession 
or  enjoyment  is  made  to  depend  upon  contin- 
gent events.  In  the  first  class  named  there  is 
no  contingency  as  to  the  person  who  is  to 
take,  but  only  as  to  the  time  when  the  persons 
designated  are  to  enjoy  or  to  possess;  in  the 
other,  the  contingency  relates  to  the  persons 
who  are  to  take,  etc.  It  is  not  necessary 
that  the  party  named  to  take  in  remainder 
shall  be  certain  ever  to  enjoy  the  possession, 
—as,  for  example,  an  estate  may  be  conveyed  to 
one  for  life,  with  remainder  to  another  in  fee. 
The  foregoing  principles  apply  equally  and  as 
exacting  when  a  vested  estate  is  limited  in 
remainder  to  a  family  of  children  who  may  be 
thereafter  bom.  If  one  is  alive  when  the  tes- 
tator dies,  all  succeeding  children  are  let  in 
and  vested  as  of  that  period.  If  none  are  alive, 
then  the  remainder  vests  in  the  first  one  bom, 
and  all  succeeding  children  become  vested 
as  of  the  time  of  the  birth  of  the  first  And 
this  is  the  rule  in  all  cases  where  a  remain- 
der is  limited  to  a  class  of  persona.  The 
foregoing  principles  are  gathered  from  the 
annotations  to  the  case  referred  to,  the  ex- 
act language  being  used  in  many  instances. 
It  is  the  policy  of  the  law  to  give  to  deeds 
and  wills  such  construction,  where  permissi- 
ble, as  will  effect  the  early  vesting  of  es- 
tates. Boykln  v.  Boykin.  21  S.  a  529;  Wil- 
son V.  McJunkin,  11  Rich.  Eq.  530;  Durant 
V.  Nash,  30  S.  G  192,  9  S.  E.  19.  When  the 
remainder  is  to  persons  in  esse  at  the  time  the 
limitation  is  made,  and  upon  an  event  certain, 
—as  at  the  death  of  a  life  tenant— it  is  a 
vested  transmissible  remainder  in  such  per- 
son. Haynsworth  v.  Haynsworth,  12  Rich. 
Eq.  114.  If  a  devise  is  to  a  class,  as  children, 
at  the  death  of  the  life  tenant  the  remainder 
is  vested  in  those  living  at  the  death  of  the 
testator.  Rainsford  v.  Rainsford,  Spear.  Eq. 
397;  Evans  v.  Durant  1  Strob.  Bq.  82; 
Bentley  v.  Long.  Id.  43;  Shuler  ▼.  Bull,  15  S. 
C.  432;  Bannister  v.  Bull,  16  S.  G.  220;  Mc- 
Creary  v.  Bums,  17  8.  C.  45.  Also,  see  2 
Jarm.   Wills  (2d  Am.   Ed.)  pp.  54-5& 

"In  the  case  at  bar  there  Is  no  interven- 
ing circumstance  which  was  to  happen  be- 
fore the  grandchildren  of  Esther  Wells  could 
take.  They  could  take  Immediately  upon 
the  death  of  their  parent— an  event  certain 
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to  occur;  their  enjoyment  and  possession  be- 
ing alone  postponed.  There  was  no  inter- 
vening circumstance,  such  as  the  death  of  a 
third  party,  before  the  grandchildren  could 
take,  but  they  were  entitled  to  take  imme- 
diately upon  the  falling  in  of  the  life  es- 
tates. In  2  Washb.  Beal  Prop.  (2d  Am.  Ed.) 
p.  599,  the  rule  is  stated  as  follows:  There 
is,  however,  a  class  of  cases  where  a  re- 
mainder is  regarded  as  vested,  although  all 
the  persons  who  may  take  are  not  ascer- 
tained or  in  esse,  and  cannot  be  until  the 
happening  of  some  future  event  And  that 
is  where  there  is  a  devise  of  a  remainder  to 
a  class  of  which  each  member  is  equally  the 
object  of  the  testator's  bounty,  as  to  *'the 
children"  of  a  person,  some  of  whom  are 
living  at  the  testator's  death.  As  for  in- 
stance, upon  a  devise  to  A  for  life,  remain- 
der to  the  children  of  J.  S.,  if  J.  S.  has  chil- 
dren at  the  testator's  death,  they  would 
take  a  vested  remainder;  and  if  he  were  to 
have  other  children  during  the  life  of  A, 
and  before  the  remainder  was  to  take  effect 
in  possession,  it  would  open  and  let  in  the 
children  bom  during  A.'b  life,  who  would 
take  shares  as  vested  remainders.'  The 
same  author  concludes  his  discussion  of  the 
subject  as  follows:  'If  the  limitation  be  by 
devise  to  a  class  of  persons,  any  of  whom 
are  alive  and  capable  of  taking  at  the  death 
of  the  testator,  the  enjoyment  of  which  is 
postponed  until  after  the  expiration  of  a 
particular  estate,  the  estate  will  vest  in  such 
as  are  capable  of  taking  at  the  death  of  the 
testator,  and  will  open  and  let  in  such  of  the 
same  class  as  may  come  in  esse  during  the 
continuance  of  the  particular  estate.'  Un- 
der the  subject  of  devises  and  bequests  to 
children  in  2  Jarm.  Wills  (2d  Am.  Ed.)  pp. 
54r-56,  the  rule  is  stated  as  follows:  *But 
the  question  which  has  been  chiefly  agi- 
tated in  devises  and  bequests  to  children 
Is  as  to  the  point  of  time  at  which  the  class 
is  to  be  ascertained,  or,  in  other  words,  as 
to  the  period  within  which  the  objects  must 
be  bom  and  existent;  supposing  the  testa- 
tor himself  not  to  have  expressly  fixed  the 
period  of  ascertaining  the  objects,  which,  of 
course,  takes  the  case  out  of  the  general 
rule.  For  example,  a  gift  to  children  now 
living  applies  to  such  as  are  in  existence  at 
the  date  of  the  will,  and  those  only;  and  a 
gift  to  children  living  at  the  decease  of  A. 
will  extend  to  children  existing  at  the  pre- 
scribed period,  whether  the  event  happens 
In  the  testator's  lifetime  (supposing  that 
they  survive  him),  or  after  his  decease.  The 
following  are  the  rules  of  construction  reg- 
ulating the  class  of  objects  entitled,  in  re- 
spect of  period  of  birth,  under  general  gifts 
to  children:  First  That  an  immediate  gift 
to  children  (L  e.  a  gift  to  take  effect  in  pos- 
session immediately  on  the  testator's  de- 
cease), whether  it  be  to  the  children  of  a 
living  or  a  deceased  person,  and  whether  to 
the  children,  simply,  or  to  all  the  children, 
and  whether  there  be  a  gift  over  in  the  case 
of  the  decease  of  any  of  the  children  under 


age  or  not,  comprehends  the  children  living 
at  the  testator's  death,  if  any,  and  those 
only,  notwithstanding  some  of  the  early 
cases,  which  make  the  date  of  the  will  the 
period  of  ascertaining  the  objects.  It  is 
scarcely  necessary  to  observe  that  this  and 
the  succeeding  rules  apply  to  issue  of  every 
degree,  as  grandchildren,  great  grandchil- 
dren, etc.,  though  cases  to  the  contrary  are 
to  be  found,  especially  at  an  early  period. 
Secondly.  That  where  a  particular  estate  o€ 
interest  is  carved  out,  with  a  gift  over  to 
the  children  of  the  person  taking  that  in- 
terest, or  the  children  of  any  other  person, 
such  gift  will  embrace  not  only  the  objects 
living  at  the  death  of  the  testator,  but  all 
who  may  subsequently  come  into  existence 
before  the  period  of  distribution.  Thus,  in 
the  case  of  a  devise  or  bequest  to  A  for  life, 
and  after  his  decease  to  his  children,  or 
(which  is  a  better  illustration  of  the  limits 
of  the  rule,  since,  in  the  case  suggested,  the 
parents  being  the  legatee  for  life,  all  the 
children  who  can  ever  be  bom  necessarily 
come  in  esse  during  the  preceding  interest) 
to  A  for  life,  and  after  his  decease  to  the 
children  of  B.,  the  children  (if  any)  of  B. 
living  at  the  death  of  the  testator,  together 
with  those  who  happen  to  be  bom  during 
the  life  of  A,  the  tenant  for  life^  are  en- 
titled, but  not  those  who  may  come  into 
existence  after  the  death  of  A.  The  rule  is 
the  same  where  the  life  interest  Is  not  of 
the  testator's  own  creation,  but  Is  anterior 
to  his  title.  In  cases  falling  within  this 
rule,  the  children,  if  any,  living  at  the  death 
of  the  testator,  take  an  immediately  vested 
interest  in  their  shares,  subject  to  the  dimin- 
ution of  those  shares  (i.  e.  to  their  being  de- 
vested pro  tanto)  as  the  number  of  objects 
is  augmented  by  future  births  during  the 
life  of  the  tenant  for  life;  and  consequent- 
ly, on  the  death  of  any  of  the  children  dur- 
ing the  life  of  the  tenant  for  life,  their 
shares,  if  their  interests  therein  are  trans- 
missible, devolve  to  their  respective  repre- 
sentatives, though  the  mle  is  sometimes  in- 
accurately stated  as  if  existence  at  the  pe- 
riod of  distribution  was  essential.'  The  au- 
thor cites  Matthews  v.  Paul,  3  Swanst  339, 
and  Hoghton  v.  Whitgreave,  1  Jac.  &  W. 
160,  as  cases  where  the  rule  was  inaccurate- 
ly stated.  In  support  of  the  foregoing  prop- 
ositions, see,  also,  20  Am.  &  Eng.  Enc.  Law, 
854:  29  Am.  &  Eng.  Enc.  Law,  411;  2 
Washb.  Beal  Prop.  (2d  Am.  Ed.)  603. 

"In  Gourdin  v.  Deas,  27  S.  0.  484,  4  S.  E. 
66,  the  rale  is  stated  by  the  chief  Justice  as 
follows:  'The  authorities  in  this  state  ap- 
pear to  be  somewhat  conflicting,  but  it 
seems  to  us  that  the  more  recent  cases  sup- 
port the  view  that  the  remainder  is  vested 
in  such  of  the  issue  as  were  in  esse  at  the 
date  of  the  deed,  at  that  time,  opening  to 
let  in  other  issue  as  they  come  into  exist- 
ence.' The  same  principle  was  announced 
in  Shuler  v.  Bull,  15  S.  C.  421;  McCreary  ?. 
Bums,  17  S.  C.  45;  Bankhead  v.  Carlisle,  1 
Hill,  Eq.  357.    In  Brown  t.  McOalU  44  S 
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G.  503,  22  S.  E.  823,  the  chief  Justice  quotes 
with  approval  the  language  of  Chancellor 
Harper  in  the  case  of  McMeekin  v.  Brum- 
met,  2  Hill,  Eq.  638:  'So,  if  these  slaves 
had  been  given  to  comfort  Terry  for  life, 
remainder  to  the  sons  of  Spencer  and  Dan- 
iel Brummet,  1  take  it  to  be  equally  clear 
that  there  would  have  been  a  vested  re- 
mainder in  the  sons  of  Spencer  and  Daniel 
Brummet  who  were  living  at  the  time  of 
the  gift*  If,  therefore,  the  *sons  of  Daniel 
and  Spencer  Brummet  who  were  living  at 
the  time  of  the  gift'  took  vested  remainders, 
the  children  of  Mary  E.  Lynam  who  were 
alive  at  the  time  of  the  devise  in  the  case  at 
bar  also  took  vested  remainders.  The  word 
'children*  designates  a  class  no  less  perfect- 
ly than  the  word  'sons.'  20  Am.  &  Eng. 
Enc.  Law,  supra.  In  Grossby  ▼.  Smith,  3 
Bich.  Eq.  254,  the  point  of  the  decision  is 
dear  that  the  chancellor  treated  the  devise 
to  the  children  of  the  testator* as  a  class, 
and  held  that  those  who  were  in  esse  at  the 
time  of  the  testator's  death  took  vested  re- 
mainders, which,  upon  their  dying  in  the 
lifetime  of  the  tenant  for  life,  were  trans- 
mitted to  their  representatives,  and  not  to 
the  surviving  children.  See,  also.  Grim  v. 
Knotts,  4  Bich.  Eq.  340;  Willlman  v. 
Holmes,  Id.  475;  Wilson  v.  McJunkIn,  11 
Bich.  Eq.  527;  Bentley  v.  Long,  1  Strob.  Eq. 
43;  McGregor  v.  Toomer,  2  Strob.  Bq.  51; 
Key  V.  Weathersbee,  43  S.  G.  423,  21  S.  E. 
324;  Gourdin  v.  Deas,  27  S.  G.  484,  4  S.  B.  66; 
4  Kent,  Gomm.  197.  In  all  these  authorities 
the  same  principle  is  affirmed,  viz.  that  the 
children  in  esse  when  the  instrument  took 
effect  (i.  e.  the  death  of  the  testator  in  the 
case  at  bar)  took  vested,  transmissible  re- 
mainders, opening  to  let  in  all  other  chil- 
dren who  come  into  existence  before  the 
falling  in  of  the  life  estate. 

•*The  following  cases  in  South  Carolina 
may  appear  to  be  in  conflict  with  rules  here- 
inbefore announced,  but  a  careful  analysis  of 
them  will  show  that  such  is  not  the  case: 

"Myers  ▼.  Myers  (1827)  2  McOord,  Ch.  256: 
In  that  case  the  effort  was  to  Include  in  the 
division  children  who  were  bom  subsequent 
to  the  death  of  the  life  tenant,  or  born  subse- 
quent to  the  period  fixed  for  distribution,  and 
it  was  held  that .  they  were  not  entitled. 
Throughout  the  entire  case  the  doctrine  of 
vested  remainders  in  those  children  in  esse  at 
at  testator's  death,  and  in  those  bom  after- 
wards and  before  the  period  for  distribution, 
seems  to  have  been  conceded. 

'•Swlnton  ▼.  Legare,  2  McCord,  Ch.  440:  In 
that  case  the  representatives  of  the  children 
who  died  in  the  lifetime  of  the  life  tenant 
were  excluded  because  by  the  express  terms  of 
the  devise  the  remainder  was  limited  over  to 
the  'surviving  children,'  and  hence  the  re- 
mainder was  contingent. 

"Cole  V.  Greyon  (1833)  1  Hill,  Bq.  311:  This 
case  was  reviewed  in  Oourdin  ▼.  Deas,  su- 
pra, and  Brown  v.  McCall,  supra,  and  was 
held  to  have  decided  only  two  points,  viz.  (1) 
that  the  application  for  partition  was  pre- 


mature, as  the  time  fixed  by  the  will  for  dis- 
tribution had  not  arrived;  (2)  that  the  di- 
vision should  be  per  stirpes,  and  not  per 
capita.  In  both  Gourdin  y.  Deas  and  Brown 
V.  McCall,  Chief  Justice  Mclver  cites  with 
approval  the  remarks  of  Chancellor  Harper 
in  Oole  v.  Oeyon:  There  would  be  reason 
for  making  a  different  construction,  and  prob- 
ably a  different  one  ought  to  be  made,  when 
the  child  dying  before  the  time  fixed  for  dis- 
tribution has  left  children,  and  this,  also,  to 
effectuate  the  intention;  for  it  cannot  be  sup- 
posed that  testator  intended  the  object  of  his 
bounty  not  to  be  capable  of  transmitting  to 
his  children  so  as  to  provide  for  them.'  Cole 
V.  Greyon  thus  becomes  an  authority  sustain- 
ing the  contention  of  the  defendants  In  the 
case  at  bar.  The  discussion  there  did  not 
relate  to  a  case  like  the  one  at  bar,  but  simply 
as  to  what  portions  of  an  estate  would  vest 
In  an  individual,  on  the  one  hand,  and  a 
class,  on  the  other. 

"Conner  v.  Johnson  (1834)  2  Hill.  Eq.  41: 
The  real  question  decided  in  this  case  was 
that  the  division  should  be  per  stirpes,  and 
not  per  capita.  Subsidiary  to  that  question 
was  the  further  one  as  to  what  should  be- 
come of  the  shares  of  the  remainder-men  wha 
died  in  the  lifetime  of  the  life  tenant,  leaving 
no  Issue;  and  it  was,  In  substance,  held  that 
the  remainders  were  devested  by  the  express 
terms  of  the  will,  which  provided  that  in  case 
any  of  the  children  should  die  In  the  lifetime 
of  the  life  tenant,  leaving  'no  issue,'  then 
their  shares  should  go  over.  It  was  upon  a 
similar  principle  that  the  case  of  Brovni  v. 
McCall,  supra,  was  decided,  In  which  case 
(Ik>nner  v.  Johnson  was  also  reviewed. 
Should  the  case  of  Conner  v.  Johnson  be 
found  In  conflict  with  the  contention  of  de- 
fendants herein,  yet  it  will  be  remembered 
that  It  is  one  of  the  cases  referred  to  In 
Gourdin  v.  Deas,  supra,  by  name,  where  it 
was  held  that  these  old  cases  were  controlled 
by  the  more  recent  cases  sustaining  a  differ- 
ent doctrine,  viz.  that  a  devise  to  a  class,  as 
children,  constitutes  a  vested  remainder  in 
all  of  the  class  in  esse  at  testator's  death, 
opening  to  let  in  other  children  bom  before 
the  period  fixed  for  distribution,  and  for  the 
enjoyment  of  the  estate  in  remainder. 

"Lemacks  v.  Glover.  1  Bich.  Bq.  145:  The 
question  Involved  in  that  case  is  not  involved 
in  the  case  at  bar.  although  the  chancellor, 
quoting  from  Matthews  v.  Paul,  3  Swanst. 
339,  does  say:  'In  all  cases  of  legacies  pSLj- 
able  to  a  class  of  persons  at  a  future  period, 
the  constant  rule  has  been  that  all  persons 
coming  In  esse  and  answering  the  description 
at  the  period  of  distribution  shall  take;  and 
the  same  rule  must  be  applied  to  persons  ex- 
cluded.' It  will  be  observed  that  the  case  of 
Matthews  ▼.  Paul  is  one  of  the  two  cases  in 
which  Jarman  says,  supra,  that  the  rule  is 
sometimes  inaccurately  stated  as  If  existence 
at  the  period  of  distribution  was  essential.* 
It  is  remarkable  how  an  erroneous  state- 
ment of  the  rule,  as  in  Matthews  v.  Paul,  be- 
comes perpetuated  by  reference  thereto  with- 
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out  due  examlnatloD.  Lemacka  y.  Olover 
cannot  be  regarded  as  a  decision  adverse  to 
tlie  defendants  herein. 

"DeTeauz  v.  Deveaux,  1  Strob.  Eq.  283: 
The  point  decided  tnere  was  that  children 
coming  in  esse  after  the  period  fixed  for  dis- 
tribution could  not  be  included  with  those  in 
esse  at  testator's  death,  or  who  were  bom 
before  the  period  fixed  for  distribution,  fol- 
lowing Myers  y.  Myers,  supra. 

*a>ickson  y.  Dicl^son,  2a  S.  C.  216:  In  that 
case  it  was  held  that  'the  interests  of  the 
three  sons  were  not  vested,  but  contingent, 
by  reason  of  the  fact  that  they  were  depend- 
ent upon  the  uncertain  event  of  Amelia's  dy- 
ing without  issue.'  That  is  the  only  point 
decided  in  the  case,  although  it  is  true  that 
the  circuit  Judge  and  Chief  Justice  Simpson 
did  casually  discuss  the  doctrine  of  a  devise 
to  a  class;  the  chief  Justice  stating,  without 
quoting  any  authority  for  the  statement  ex- 
cept Jarman,  which  has  been  shown  not  to 
apply  here:  *There  is  a  class  of  cases  in 
which,  when  property  is  given  by  will  to  be 
distributed  among  a  class  of  persons  at  some 
future  time,  or  on  some  future  contingency, 
all  are  let  in  who  come  into  existence  before 
the  time  of  the  happening  of  the  event,  pro- 
vided they  be  in  existence  at  the  happening 
of  said  event,  and  no  one  but  such  as  may 
be  in  existence  at  that  time  can  take.'  The 
statement  of  the  chief  Justice  was  obiter  dic- 
tum, being  in  no  way  necessary  to  a  decision 
of  the  case,  and  Jarman  does  not  sustain  the 
position  there  taken  by  the  chief  Justice. 
On  the  contrary,  he  lays  down  the  rule  that 
a  devise  to  a  class  Is  'a  gift  to  a  body  of  per- 
sons uncertain  in  numbe.**  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time.' 
They  are  uncertain  In  number  because  sub- 
sequent births  before  the  period  of  distribu- 
tion let  in  after-bom  children.  Hence  the 
number  is  uncertain  until  the  death  of  the 
life  tenant  The  quantity  each  child  is  to 
take  is  uncertain,  but  the  quality  of  the  es- 
tate is  fixed,  and  not  uncertain.  It  Is  a  vested 
remainder  in  those  In  esse  at  testator's  death, 
opening  to  let  In  after-bora  children,  who  eo 
instanti  take  vested  interests  in  remainder. 
This  is  distinctly  laid  down  by  Jarman  (2 
Jarm.  Wills  [2d  Am.  Ed.]  p.  64).  It  Is  thus 
seen  that  Dickson  v.  Dickson  Is  not  In  conflict 
with  the  contention  of  the  defendants.  The 
Idea  which  seems  to  have  been  In  the  mind 
of  Chief  Justice  Simpson  (that  only  those 
children  alive  at  the  death  of  the  life  tenant 
should  take)  was  probably  derived  from  the 
case  of  Wessenger  v.  Hunt,  9  Rich.  Eq.  459, 
which.  In  Hayne  v.  Irvine,  25  S.  C.  289,  Is 
said  to  have  established  the  doctrine  that  a 
bequest  to  be  distributed  at.  a  future  time  to 
the  death  of  the  testator,  to  wit,  at  the  death 
of  an  intermediate  life  tenant,  all  who  an- 
swer to  the  description  at  the  time  of  the 
distribution  are  the  parties  alone  entitled.' 
But  Chief  Justice  Mclver,  In  Gourdin  v.  Deas, 
supra,  points  out  that  Wardlaw,  Ch.,  does  not 
use  the  word  'alone'  in  the  case  cited;  but, 
on  the  contrary,  he  held  that  'the  representa- 
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tives  of  a  child  who  had  predeceased  the  life 
tenant  were  entitled  to  shai-e  in  the  estate.' 
It  will  thus  be  seen  that  the  idea  that  only 
those  children  in  existence  at  the  death  of 
the  life  tenant  can  take,  to  the  exclusion  of 
those  who,  although  in  esse  at  testator's 
death,  yet  die  in  the  lifetime  of  the  life  ten- 
ant, is  erroneous.  On  the  contrary,  the  er- 
ror in  Dickson  v.  Dickson  and  Hayne  v.  Ir- 
vine is  the  same  error  that  was  pointed  out 
by  Chief  Justice  Mclver  as  supposed  to  have 
been  derived  from  Wessenger  v.  Hunt,  and  is 
also  the  same  error  derived  from  Matthews 
V.  Paul,  supra. 

"dark  V.  Clark,  19  S.  0.  345:  The  devise 
was  to  William  Clark  for  life,  at  his  death  to 
his  children  (there  being  two  of  them),  and 
then  to  their  children  living  at  his  death. 
One  of  the  two  children  (Mrs.  Sherwood)  died 
after  the  making  of  the  will,  but  before  the 
testator,  and  hence  took  nothing;  and  it  was 
held  that  by  the  express  terms  of  the  will  the 
share  she  would  have  taken  passed  to  her 
children,  as  purchasers  by  substitution.  In 
the  course  of  the  opinion  Mr.  Justice  Mc- 
Gowan  does  say  that  'if  a  testator  gives  a 
legacy,  to  be  divided  among  the  children  of 
A.  at  a  particular  time,  those  who  constitute 
the  class  at  the  time  will  take,*  and  cites  Cole 
y.  Creyon  and  Swlnton  v.  Legare,  supra;  but 
those  cases  do  not  support  the  doctrine  claim- 
ed, and,  besides,  the  statement  was  obiter 
dictum.  Mrs.  Sherwood  had  died  before  the 
testator,  and  before  the  will  took  effect 
Moreover,  the  statement  of  Justice  McGowan 
was  not  inconsistent  with  the  mle  here,  be- 
cause the  contention  Is  that  the  children  of 
Mary  B.  Lynam  (Tlndal)  were  of  the  class 
at  the  testator's  death,  which  was  the  time 
that  the  will  took  effect,  and  hence  took 
vested  remainders;  the  enjoyment  being 
merely  postponed  until  the  death  of  the  life 
tenant 

"Shanks  v.  Mills,  25  S.  O.  362:  The  point 
decided  In  this  case  was  In  the  following  lan- 
guage of  Mr.  Justice  McGowan:  "The  devise 
over  In  this  case,  by  Its  express  terms,  was  to 
take  effect  at  the  time  of  the  death  of  Chris- 
tina, and  was  limited  to  her  children  who 
may  be  then  living.'  This  was  a  clear  case  of 
a  contingent  remainder,  excluding,  of  course, 
the  representatives  of  a  predeceased  child. 

"Brown  v.  McCall,  44  S.  O.  603,  22  S.  B. 
823:  The  only  point  decided  in  that  case 
was  that  by  the  express  terms  of  the  deed  of 
settlement  the  Berry  children  took  a  fee  de- 
feasible upon  dying  leaving  Issue,  and  that 
therefore  where  one  of  them  died  in  the  life- 
time of  the  life  tenant,  leaving  Issue,  such  is- 
sue, by  the  express  terms  of  the  deed«  took 
by  way  of  substitution,  as  purchasers. 

"I  therefore  conclude,  as  matter  of  law, 
that  Mary  B.  Lynam  (afterwards  Mary  B. 
Tlndal)  took  a  vested  remainder  in  fee  sim- 
ple In  the  interest  passing  to  her  under  the 
will  of  Samuel  Perdriau,  and  that  by  virtue  of 
the  terms  of  the  marriage  settlement  afore- 
said, and  of  the  law  of  the  land  applicable  to 
this  case,  her  isaue  now  own  and  possess  such 
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interest;  and  It  is  adjudged  that  tbe  partlea 
to  this  cause  own  and  possess  the  lands  de- 
scribed in  the  complaint  and  the  tract  re- 
ferred to  in  the  answers  as  tenants  in  com- 
mon, their  interest  therein  being  as  follows: 
Susan  S.  Tindal,  the  plaintiff,  one  nndiyided 
third  part  of  the  whole;  John  L.  Neal  and 
Charles  M.  Neal,  one-sixth  part  each  of  the 
whole,  and  S.  Lula  McKnight,  Charles  L. 
Cuttino,  Thomas  P.  Cuttino,  and  B.  James 
Cuttino,  one-twelfth  part  each  of  the  whole 
of  said  lands.  The  plaintiff,  being  in  posses- 
sion of  the  tract  of  100  acres  of  land,  should 
account  to  the  defendants  for  the  income, 
rents,  and  profits  thereof;  and  any  of  the  de- 
fendants in  possession  of  any  part  of  the  tract 
of  350  acres  should  account  for  the  income, 
rents,  and  profits  of  the  same.  It  is  there- 
fore ordered  that  it  be  referred  to  the  master 
for  Sumter  county,  to  take  testimony  and  re- 
port as  to  the  rents,  income,  and  profits  accru- 
ing from  said  premises,  and  also  to  take  tes- 
timony and  report  whether  partition  in  kind 
among  the  parties  be  practicable  or  expedi- 
ent; and,  upon  the  filing  of  the  master's  re- 
port, either  of  the  parties  hereto  has  leave 
to  apply  for  such  further  orders  as  may  be 
necessary  to  effectuate  the  purport  of  this 
decree." 

Haynsworth  &  Haynsworth,  for  appellant. 
Lee  &  Morse  and  Purdy  &  Reynolds,  for  re- 
spondents. 

McIVBR,  O.  J.  There  are  but  two  ques- 
tions presented  by  this  appeal:  (1)  Whether 
the  circuit  judge  erred  in  holding  that  the 
children  of  Mary  B.  Lynam  (afterwards  Tin- 
dal)  who  were  alive  at  the  time  of  the  death 
of  the  testator,  Samuel  Perdriau,  and  at  the 
death  of  his  wife,  took  vested  remainders  in 
the  property  which  Is  the  subject  of  contro- 
versy in  this  case,  subject  to  open  and  let  in 
other  children  of  Mary  B.  Lynam  (now  Tin- 
dal)  who  should  come  into  existence;  (2) 
whether  the  circuit  Judge  erred  in  holding 
that  "the  plaintiff,  being  in  possession  of  the 
100  acres  tract  of  land,  should  account  to  the 
defendant  for  the  income,  rents,  and  profits 
of  the  same,'*  and  in  directing  the  master  to 
take  testimony  and  report  as  to  such  income, 
rents,  and  profits. 

The  first  question  has  been  so  fully  and 
satisfactorily  discussed  by  the  circuit  Judge 
in  his  decree  (which  will  be  incorporated  by 
the  reporter  in  his  report  of  the  case)  as  to 
supersede  the  necessity  for  any  further  dis- 
cussion of  that  question.  We  therefore  adopt 
his  reasoning,  enforced  by  the  authorities 
which  he  cites,  as  amply  sufficient  to  vindi- 
cate the  conclusion  which  he  reaches. 

As  to  the  second  question,  while  it  is  true 
that  the  circuit  Judge  does  say  In  his  decree 
that  John  M.  Tlndal,  the  husband  of  the  plain- 
tiff, who  had  been  substituted  as  a  trustee, 
under  the  marriage  settlement  between  Mary 
B.  I^ynam  and  John  B.  Tindal,  in  the  place 
of  the  original  trustee,  Richard  F.  Wells,  who 
bad  died,  was  in  possession^  as  such  trustee. 


of  the  100-acre  tract  of  land,  and  afterwards 
does  use  the  language  excepted  to,  vis.  '*tha 
plaintiff,  being  in  possession  of  the  tract  of 
100  acres  of  land,  should  account  to  the  de- 
fendants for  the  income,  rents,  and  profits 
thereof,'*  yet  this  is  mere  error  of  statementp 
which  certainly  would  not  warrant  a  reversal 
of  the  Judgment  of  the  drcnit  court,  as  it  can 
very  easily  be  recttfled,  by  construing  the 
circuit  decree  to  mean  what  we  have  no  donbt 
the  circuit  Judge  did  really  mean,  to  wit,  that 
any  of  the  parties  who  were  In  the  receipt  of 
income,  rents,  and  profits  of  any  portion  of 
the  lands  sought  to  be  partitioned,  either  by 
the  complaint  or  answer,  should  account  for 
the  rents  and  profits  thereof.  This  is  mani- 
fest from  the  language  immediately  following 
that  just  quoted,  viz.:  **And  any  of  the  de- 
fendants in  possession  of  any  part  of  the 
tract  of  350  acres  [as  to  which  the  right  of 
partition  was  not  questioned]  should  account 
for  the  income,  rents,  and  profits  of  the 
same."  Under  this  construction  of  the  true 
intent  of  the  circuit  decree,  the  phiintiff,  on 
the  reference  ordered,  can  only  be  required 
to  account  for  so  much  of  the  income,  rents, 
and  profits  of  the  100-acre  tract  of  land  as 
she  may  have  received  from  the  trustee,  John 
M.  Tindal;  and  If  any  further  accounting  for 
such  income,  rents,  and  profits  be  desired,  it 
will  be  necessary  to  make  the  said  trustee  a 
party  to  these  proceedings.  The  Judgment 
of  this  court  is  that  the  Judgment  of  the  dr- 
cuit  court,  as  herein  construed,  be  affirmed. 


(68  8.  C.  495j 

HENDRIX  et  al.  v.  HOLOBN  et  sL 

(Supreme  Court  of  South  Carolina*     Aug.  24, 

1900.) 

ADMINISTRATOR  —  TIME  TO  SUB  — PARTIB3— 
JUDGMENT— SALE  OP  LAND— VALIDITY— AP- 
POINTMENT—CITATION  TO  HEIRS— PUBLICA- 
TION—PRESUMPTION— FINDING  BY  KASTER— 
FAILURE  TO  EXCEPT— EFFECT. 

1.  Where  no  exception  was  talcen  to  a  mas- 
ter's finding.  It  was  binding  on  the  circuit  judge 
on  tbe  subsequent  hearing  of  the  case. 

2.  There  being  no  eyidence  that  the  citation 
requiring  persons  opposing  an  administrator's 
appointment  to  show  cause  was  not  published 
as  required  by  Rer.  St  1893,  f  2027,  the  court 
will  presume  that  the  required  publication  was 
made. 

3.  Where  an  intestate  died  on  June  30th,  a 
jud>nnent  secured  against  her  administrator 
on  October  6th  could  be  enforced  by  a  sale  of 
land  belonging  to  her  estate,  without  proceed- 
ings against  the  heirs,  since  the  croDs  were 
assets  in  the  administrator's  hands  under  sacb 
conditions,  and  therefore  the  administrator 
must  have  had  possession  of  the  land. 

4.  Notwithstanding  Rev.  St.  ISdS,  |  2322, 
providing  that  no  action  against  an  adminis- 
trator shall  be  commenced  until  12  months  aft- 
er the  grrant  of  administration,  a  sale  of  the  in- 
testate's land  under  a  Judgment  secored  against 
the  administrator  2  days  after  the  expii:ation 
of  the  12  months  will  be  upheld,  though  tbe  suit 
was  commenced  before  the  expiration  of  that 
period. 

6.  Where  an  administrator  waa  entitled  to 
one-third  of  intestate's  land,  aa  her  heir  at  law, 
his  creditors  could  sell  his  share  under  a  judg* 
ment  secured  against  him  in  hia  indiTiduai  ca- 
pacity. 

Gary,  A.  J.,  diasentins. 
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Appeal  from  coxmnon  pleas  drcQit  ootirt 
of  Oconee  county;  Bmest  Gary,  Jadge. 

Action  by  N.  A.  Hendrix  and  others 
against  William  Holden,  indiyiduaUy  and  as 
administrator  of  the  estate  of  I^aomi  Hol- 
den,  deceased,  and  others.  From  a  Judgment 
in  favor  of  plalntifiCs,  defendants  appeal.  Be- 
Tersed. 

The  following  are  the  judgment  and  the 
exceptions  thereto: 

**On  the  20th  day  of  June,  1891,  Naomi 
Holden  departed  this  life  intestate  in  Oconee 
county.  At  the  time  of  her  death  she  was 
seised  in  fee  simple  and  in  the  exclusive  pos- 
session of  the  several  tracts  of  land  describ- 
ed in  the  complaint,  which  are  the  subject- 
matter  of  this  action.  The  said  Naomi  Hol- 
den left  surviving  her,  as  next  of  kin  and 
heirs  at  law,  her  husband,  the  defendant 
William  Holden,  and  her  children,  the  plain- 
tiffs above  named.  After  the  death  of  the 
said  Naomi  Holden  her  said  husband  and 
children  continued  in  the  uninterrupted  pos- 
session, use,  and  enjoyment  of  the  real  es- 
tate of  the  said  Naomi  Holden  up  to  the 
time  the  same  was  sold  by  the  sheriff  under 
an  execution  issued  on  the  15th  day  of  Octo- 
ber, 1882,  to  enforce  the  payment  of  a  Judg- 
ment in  favor  of  John  B.  Verner,  as  plain- 
tiff, against  the  said  William  Holden  .as  ad- 
ministrator of  the  said  Naomi  Holden  and 
in  his  own  right.  This  Judgment  of  John 
D.  Yemer  was  recovered  under  the  follow- 
ing circumstances:  On  the  12th  day  of  Oc- 
tober, 1891,  said  William  Holden  was  ap- 
pointed administrator  of  the  personal  estate 
of  Naomi  Holden  by  Richard  Lewis,  Esq., 
Judge  of  probate  for  Oconee  county.  I  think 
it  important  that  the  petition  and  order  of 
appointment  should  be  set  out  at  length. 
They  are  as  follows: 

**  *The  State  of  South  Carolina,  County  of 
Oconee.  To  Richard  Lewis,  Judge  of  Pro- 
bate of  the  County  and  State  Aforesaid: 
The  undersigned  most  respectfully  petitions 
for  letters  of  administration  upon  the  estate 
of  Naomi  Holden,  dec'd.  [Signed]  Wm. 
Holden.' 

'*'  'On  hearing  the  above  petition,  it  is  oiv 
dered  that  William  Holden  be  appointed  ad- 
ministrator of  the  personal  estate  of  Naomi 
Holden,  dec'd,  upon  his  giving  good  and  suf- 
ficient bond.  Given  under  my  hand  and 
seal  this  12th  day  of  Oct.,  1891.  [Signed] 
Richard  Lewis,  Judge  of  Probate.  [Official 
Seal.]' 

"This  petition  and  order  are  both  written 
on  the  same  sheet  of  paper.  Just  as  appears 
in  the  above  copy. 

"On  the  same  day  the  said  William  Hol- 
den entered  into  bond  in  the  sum  of  eight 
hundred  dollars,  with  W.  F.  Parker  and  R. 
B.  Mason  as  sureties,  conditioned  for  the 
faithful  administration  of  the  goods,  chat- 
tels, and  credits  of  the  said  Naomi  Holden. 
On  the  8th  day  of  September,  1892,  John  D. 
Verner  commenced  an  action  in  the  court  of 
commoh  pleas  for  Oconee  county  against 
William  HoldeUt  as  administrator  of  the  e»- 


UtB  of  Naomi  Holden  and  in  his  own  right 
on  two  notes  alleged  to  have  been  executed 
by  Naomi  Holden  to  the  said  William  Hol- 
den»  the  one  dated  1st  November,  1888,  for 
five  thousand  and  four  hundred  dollars,  and 
the  other  for  one  thousand  and  five  hun- 
dred dollars,  both  due  one  day  after  date, 
and  indorsed  by  the  said  William  Holden. 
On  October  6,  1892,  Judgment  was  recov- 
ered by  default  in  favor  of  the  said  John  D. 
Yemer  and  against  the  said  William  Hol- 
den, both  as  administrator  of  the  estate  of 
Naomi  Holden  and  in  his  own  right,  for  the 
sum  of  eight  thousand  nine  hundred  and 
nineteen  and  ss/ioo  dollars;  William  Hol- 
den having  accepted  service  of  summons  in 
this  action  both  in  his  representative  and  in- 
dividual capacity,  and  having  failed  to  file 
any  answer.  On  the  15th  day  of  October, 
1892,  execution  was  issued  to  enforce  said 
Judgment,  and  under  and  by  virtue  of  the 
same  the  sheriff  sold  the  various  lots  of  land 
herein  sought  to  be  partitioned.  The  title 
deeds  of  the  various  purchasers  are  in  evi- 
dence before  me,  from  which  it  appears  that 
on  the  7th  May,  1894,  he  sold  to  Thos.  N. 
Hall  and  L.  G.  Gaston  a  lot  known  as  the 
•Cox  Lot,*  in  Westminster,  containing  one 
acre,  and  also  the  John  W.  Mason  lot,  in 
said  town,  containing  one  and  one-half 
acres.  On  5th  February,  1894,  the  said  sher- 
iff sold  to  the  defendant  Josiah  Holden  two 
hundred  and  fifty  acres  in  Oconee  county, 
fully  described  in  his  answer  in  this  cause. 
On  3d  February,  1896,  he  sold  to  the  defend- 
ant William  M.  Gossett  lot  No.' 44  in  the 
town  of  Westminster,  and  on  same  day  he 
sold  to  the  defendant  John  D.  Verner  a 
tract  of  land  on  Choestoe  creek  containing 
eight  and  one-tenth  acres;  also,  the  one- 
sixth  interest  in  eight  hundred  and  thirty 
<830)  acres,  known  as  the  'King  Lands'; 
also,  one  other  lot  in  said  town,  fronting 
Gum  street;  also,  a  part  of  lot  No.  5,  con- 
taining twelve  and  thirty-six  one-hundredths 
(12  ••/loo)  acres,  in  said  town  (Doyle  sur- 
vey); also,  lot  No.  38;  also,  a  lot  In  said 
town  known  as  the  'Fannie  Nelson  Lot,' 
containing  one-half  acre;  also,  the  William 
Nix  place,  containing  nine  hundred  and  fifty 
acres,  on  both  sides  of  Boon's  creek;  also, 
two  lots  in  the  town  of  Walhalla,  known  as 
'Lot  58,'  and  containing  one  acre.  It  is  ad- 
mitted by  the  parties  to  this  action  that 
Naomi  Holden  is  the  common  source,  and 
that  she  died  intestate,  and  was  the  owner 
In  fee  simple  of  all  the  lands  which  have 
been  sold  by  the  sheriff  of  Oconee  county, 
and  that  she  was  the  owner  of  two  tracts 
of  land  in  Oconee  county  which  have  not 
been  sold,^one  tract  of  seventy-five  acres  on 
Keowee  river,  and  also  a  lot  in  Danville, 
known  as  'Lot  No.  2,'— and  that  she  was  also 
the  owner  in  fee  sfmple  of  three  small  tracts 
of  land  in  the  county  of  Pickens,  one  con- 
taining one  hundred  acres,  one  sixty  acres, 
and  the  other  containing  six  hundred  and 
twenty-five  acres. 
"As  already  intimated,  this  suit  is  brought 
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bj  the  plaintiffs,  as  beln  at  law  0>eing  the 
children)  of  Naomi  Holden,  for  the  purpose 
of  recoYering  the  several  tracts  of  land  which 
were  sold  off  under  the  judgment  and  execu- 
tion in  favor  of  John  D.  Vemer  against  the 
said  William  Holden  In  his  own  right  and  as 
the  administrator  of  Naomi  Holden,  deceas- 
ed, and  to  partition  the  same  amongst  the 
said  heirs  at  law  of  the  said  Naomi  Holden, 
and  for  the  purpose,  also,  of  partitioning  the 
several  tracts  of  land  that  have  not  hereto- 
fore been  sold.  The  present  action  was  com- 
menced on  the  15th  day  of  January,  18d8. 
On  July  13  and  14,  1898,  Judge  Benet  grant- 
ed an  order  that  as  to  the  defendants  John 
D.  Vemer,  William  M.  Gossett,  Josiah  Hol- 
den, Thomas  N.  Hall,  and  L.  6.  Gaston  the 
said  cause  be  transferred  to  the  court  of 
common  pleas  for  Oconee  county  for  trial 
of  the  issues  between  the  plaintiffs  herein 
and  said  defendants,  and  for  any  other  pro- 
ceedings that  might  arise  in  the  cause.  On  the 
10th  day  of  September,  1894,  an  order  of 
reference  was  granted  by  the  court,  referring 
the  said  issues  to  the  master  of  Oconee 
county  to  determine  all  the  issues  of  law  and 
fact  involved  in  said  cause.  At  the  reference 
before  said  master  it  was  adjudged  that  the 
administrator  of  Naomi  Holden  was  a  neces- 
sary party  to  the  action,  and  William  Holden, 
as  such,  was  made  a  party  defendant,  and 
filed  bis  answer  in  the  cause.  The  reference 
then  proceeded.  The  master  has  taken  a 
large  amount  of  testimony,  and  filed  the 
same,  together  with  his  report  on  the  issues 
of  law  and  fact,  in  said  cause.  On  this  re- 
port and  the  exceptions  thereto  the  cause 
was  heard  by  me  at  Walhalla  on  the  10th  day 
of  November,  1899.  At  the  conclusion  of  the 
arguments  I  reserved  my  decision  until  I 
could  have  an  opportunity  to  formulate  it  in 
a  decree.  I  should  have  stated  that  the  mas- 
ter decided  that  the  title  to  the  several  tracts 
of  land  described  in  the  separate  answers  of 
John  D.  Vemer,  Wm.  M.  Gossett,  L.  G. 
Gaston,  Thomas  N.  Hall,  and  Josiah  Holden 
was  good,  and  recommended  that  the  com- 
plaint of  the  plaintiffs  as  to  those  defend- 
ants should  be  dismissed,  with  costs.  The 
exceptions  to  the  master's  report  raise  the 
question,  in  various  forms,  whether  there 
was  error  in  the  said  report  in  concluding 
that  the  title  of  the  various  purchasers  of  the 
several  tracts  of  land  sold  under  the  Verner 
Judgment  and  execution  was  good  and  valid. 
"The  sixth  allegation  of  the  plaintiffs*  com- 
plaint is  as  follows:  'That  the  defendant  John 
D.  Verner  claims  to  have  some  interest  in  the 
lands  situate  in  the  county  of  Oconee,  by 
reason  of  the  sheriff's  sale  thereof  under  a 
certain  judgment  obtained  against  the  defend- 
ant William  Holden  individually  and  as  ad- 
ministrator of  the  estate  of  Naomi  Holden, 
but  these  plaintiffs  allege  that  as  to  them 
this  judgment  and  sales  thereunder  are  null 
and  void,  and  the  claims  thereunder  are 
worthless  and  cannot  affect  their  interest  in 
any  of  the  said  lands.'  The  defendants  hav- 
ing admitted  that  Naomi  Holden  at  the  time 


of  her  death  was  the  owner  In  fee  of  the  land 
in  dispute  in  this  case,  and  that  she  Is  the 
common  source  of  title,  from  whom  all  the  par- 
ties to  this  case  are  claiming  title,  and  it  ap> 
pearing  that  the  plaintiffs  are  the  children  of 
Naomi  Holden  and  heirs  at  law,  the  burden  is 
then  cast  upon  the  defendants  to  show  that  the 
judgment  of  Verner,  and  execution  thereon, 
were  sufi3cient  to  devest  said  plaintiffs  of 
their  title  to  said  land.  And  that  question 
brUigs  up  the  real  issue  in  the  case:  la  the 
Vemer  Judgment  and  sale  thereunder  sufll- 
cient  to  devest  these  plaintiffs?  Bonham  ▼. 
Bishop,  23  S.  G.  96.  In  determining  whether 
these  purchasers  have  a  good  and  valid  title, 
I  think  it  is  well  settled  that,  as  a  general 
rule,  purchasers  at  sheriffs'  sales  are  not  re- 
quired to  look  into  the  regularity  of  the 
process  under  which  the  sale  is  made,  but 
that  principle  does  not  apply  when  the  pro- 
cess under  which  the  sale  was  made  was  ab- 
solutely void.  Small  v.  Small,  16  S.  G.  72. 
It  is  also  well  settled  that  the  Judgment,  ex- 
ecution, levy,  and  sale  are  all  linlu  in  the 
chain  of  title  to  property  purchased  at  sher- 
iff's sale.  All  are  necessary  to  support  the 
purchaser's  title,  and  if  any  one  is  void  the 
tltl^  of  the  purchaser  fails.  Sheriff  v.  Wei- 
bom,  14  S.  G.  480;  Bonham  ▼.  Bishop,  23  S. 
0.  102.  The  defendants  seem  to  have  rec- 
ognized this  rule  in  the  management  and 
conduct  of  their  defense.  The  fourth  allega- 
tion of  the  answer  of  John  D.  Vemer  is  as 
follows:  'That  on  the  12th  day  of  October, 
1891,  the  defendant  William  Holden  was 
duly  appointed  and  qualified  as  administrator 
of  the  personal  estate  of  the  said  Naomi 
Holden,  deceased,  by  the  Judge  of  probate  in 
and  for  Oconee  county,  in  said  state,  and  he 
is  still  such  administrator.'  We  find  from 
the  testimony  reported  by  the  master  the 
following  extracts:  'Package  No.  767  from 
the  probate  court,  containing  the  record  of 
the  administration  of  the  estate  of  Naomi 
Holden,  introduced  in  evidence.'  Again,  we 
find:  'Judgment  roll  No.  1,932,  in  case  of  J. 
D.  Verner,  plaintiff,  against  William  Holden, 
as  administrator  and  in  his  own  right,  in- 
troduced in  evidence.'  It  seems  to  me  that 
the  validity  of  the  defendant  Vemei^s  Judg- 
ment depends  upon  the  appointment  of  Wil- 
liam Holden  as  administrator  of  the  estate  of 
Naomi  Holden,  deceased,  that  being  a  link 
in  the  chain  of  title  of  the  defendants.  Roll 
No.  767,  referred  to  by  the  master  as  con- 
taining the  record  of  administration  of  the 
estate  of  Naomi  Holden,  is  before  me,  and  it 
consists  of  the  petition  and  order  set  out  at 
length  in  the  statement  of  facts  in  the  cause, 
and  the  bond  of  the  said  William  Holden. 
If  that  is  the  evidence  of  the  appointment  of 
the  administrator,  I  must  conclude  that  it  is 
defective,  and  that  the  defect  is  Jurisdiction- 
al. The  mode  of  granting  administration  is 
statutory.  Section  2027  of  the  statute  (Rev. 
St.  1803)  is:  The  judge  of  probate  shall 
grant  administration  in  the  following  man- 
ner: After  requiring  the  person  or  persons 
applying  therefor  to  file  a  petition  in  writing. 
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he  shall  Issue  a  citafion  to  the  kindred  or 
creditors  of  the  intestate  or  person  deceased, 
to  show  cause.  If  any  they  have,  why  admin- 
istration shall  not  be  granted  to  the  person 
or  persons  applying  therefor,  and  he  shall 
cause  the  same  to  be  published  on  the  court 
house  door  of  the  county  in  which  his  office 
is  for  two  successive  weeks,  and  also  by 
having  it  printed  once  a  week  for  two  suc- 
cessive weeks,  after  it  has  been  issued,  in 
some  public  gazette,  if  any  be  published,  in 
the  county/  Section  2028  of  the  statute  is: 
'Every  administrator  shall.  In  open  court, 
when  letters  of  administration  are  granted 
him,  take  the  following  oath  or  affirmation, 
as  the  case  may  be,  to  wit:  "I  do  solemnly 
swear,  or  affirm,  that  A  B,  deceased,  died 
without  any  will,  as  far  as  I  know  or  believe, 
and  that  I  will  well  and  truly  administer  all 
and  singular  the  goods  and  chattels,  rights 
and  credits  of  the  said  deceased,  and  pay  all 
his  just  debts,  as  far  as  the  same  will  extend, 
and  the  law  require  me,  and  that  I  will  make 
a  true  and  perfect  inventory  of  all  the  said 
goods  and  chattels,  rights  and  credits,  and 
return  a  Just  account  thereof  when  thereun- 
to required.  So  help  me  God." '  From  the 
record  offered  In  evidence,  it  does  not  appear 
that  any  of  these  requirements  have  been 
complied  with,  save  the  giving  of  the  bond 
by  the  administrator,  and  the  petition  in  writ- 
ing, if  such  it  may  be  termed.  On  the  con- 
trary, the  order  of  the  probate  Judge  recites 
the  fact  that  administration  was  granted  'on 
hearing  the  petition.'  This  does  not  come  up 
to  the  requirements  of  the  statute.  In  Me- 
Rae  V.  David,  5  Rich.  Eq.  484,  it  was  decided 
that  the  duty  of  the  ordinary  fo  take  a  bond 
as  prescribed  by  statute  was  ministerial,  and 
not  Judicial.  It  Is  true,  the  bond  is  signed  by 
two  individuals  as  surety,  but  has  the  bond 
been  approved  by  the  court  as  the  statute  re- 
quires? In  Hankinson  y.  Railroad  Co.  (S.  G.) 
19  8.  B.  213,  the  court  held  that  'any  compe- 
tent evidence  showing  that  the  court  under- 
taking to  grant  such  letters  of  administration 
had  no  Jurisdiction  to  do  so  would  be  alike 
admissible;  for,  if  the  court  have  no  Jurisdic- 
tion, then  the  alleged  letters  of  administra- 
tion would  be  mere  nullities,  and  surely  the 
certified  copy  would  be  no  better.* 

"It  is  contended,  however,  that  the  Judg- 
ment of  the  court  of  probate,  evidenced  by  the 
certified  copy  of  the  letters  of  administration, 
cannot  be  attacked  in  this  collateral  proceed- 
ing. That  depends  upon  whether  the  Judg- 
ment in  question  is  absolutely  void  or  Is  mere- 
ly voidable.  If  the  former,  then  it  is  a  mere 
nullity,  and  may  be  so  treated  whenever  It  is 
encountered;  but.  If  the  latter,  then  it  can- 
not be  attacked  in  any  collateral  proceeding, 
but  must  be  avoided  by  some  direct  proceed- 
ing instituted  for  that  purpose.  As  we  un- 
derstand it,  the  test  whether  a  Judgment  is 
void  or  merely  voidable,  for  want  of  Jurisdic- 
tion, is  whether  the  lack  of  Jurisdiction  ap- 
pears upon  the  face  of  the  record,  or  wheth- 
er the  infirmity  must  be  shown  by  evidence 
•  outside  of  the  record.    In  the  former  case  it 


is  absolutely  void,  for  in  such  a  case  no  in- 
quiry Is  necessary  to  show  what  appears  on 
the  face  of  the  record,  while  in  the  latter 
case  such  inquiry  is  necessary  to  ascertain 
the  fact  showing  the  lack  of  Jurisdiction.  See 
Turner  v.  Malone,  24  S.  C.  398.  In  the  very 
recent  case  of  Hartley  v.  Glover,  56  S.  C.  69, 
33  S.  E.  796,  it  seems  that  Mr.  Justice  Gary 
wrote  the  opinion  for  the  supreme  court,  in 
which  Mr.  Chief  Justice  Mclver  did  not  con- 
cur, but  wrote  a  dissenting  opinion,  in  which 
Messrs.  Justices  Pope  and  Jones  concurred. 
So  that  the  dissenting  opinion  of  Mr.  Chief 
Justice  Mclver  became  the  law  of  the  case, 
two  of  the  Justices  having  agreed  with  him. 
It  is  true  the  court  had  under  consideration 
a  case  where  administration  was  granted  on 
a  derelict  estate,  but  that  would  not  change 
the  reasoning,  as  the  authority  to  grant  such 
administration  is  under  a  different  section 
of  the  statute;  the  point  at  Issue  being  that 
the  power  or  authority  to  appoint  an  adminis- 
trator is  derived  from  the  statute,  and  the 
provisions  of  the  statute  must  be  observed. 
The  departure  from  the  statute  in  the  Hart- 
ley V.  Glover  case  consisted  in  the  fact  that 
the  record,  on  its  face,  disclosed  the  fact  that 
the  40-day8  notice  required  by  the  statute  had 
not  been  complied  with.  The  majority  of  the 
court  held  that  this  defect  was  Jurisdictional 
and  fatal,  and  that  the  record  might  be  treat 
ed  as  a  nullity  'whenever  and  wherever  it  is 
encountered.*  The  conclusion  of  the  court 
was  that  the  power  conferred  by  a  special 
statute  can  only  be  exercised  in  the  manner 
and  under  the  terms  prescribed  by  such  stat- 
ute, citing  Whitesides  v.  Barber,  24  S.  C.  373. 
The  record  in  the  present  case  does  not  dis- 
close that  tlie  requirements  of  the  statute 
have  been  complied  with,  but,  on  the  con- 
trary, it  discloses  the  fact  that  administration 
was  granted  on  the  petition  of  the  administra- 
tor. The  order  appointing  the  administrator 
is  conditional  upon  his  giving  good  and  suf- 
ficient bond.  The  act  of  giving  the  bond  is 
ministerial.  Approving  the  same  is  quasi 
Judicial.  At  any  rate,  the  record  shows  that 
the  provisions  of  the  statute  have  not  been 
complied  with,  and  this  is  Jurisdictional,  and 
fatal  to  the  validity  of  the  Judgment  set  up 
by  the  defendants.  Consequently  the  sher- 
iff's deed  did  not  convey  the  interest  of  the 
plaintiffs  in  the  land  sold  by  him  under  said 
Judgment. 

"It  seems  to  me,  however,  that  there  is 
another  and  better  reason  why  said  sales 
should  not  be  sustained.  As  already  stated, 
it  is  admitted  that  Naomi  Holden  was  the 
owner  in  fee  and  in  the  exclusive  possession 
of  said  land  at  the  time  of  her  death.  After 
her  death  these  plaintiffs  and  their  father, 
William  Holden,  succeeded  her  in  that  pos- 
session, and  continued  in  the  use  and  occupa^ 
tion  of  the  same  till  ousted  by  the  pur- 
chasers at  the  sheriff's  sale.  William  Hold- 
en testified  as  to  the  possession  in  the  fol- 
lowing language:  'Q.  From  the  time  of  her 
death  up  to  the  time  the  sheriff  sold  her 
land  in  this  county,  who  was  in  possession  of 
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the  real  estate  she  left?  A.  Me  and  my 
children.  ♦  •  •  Q.  What  was  done  with 
the  Income  from  these  different  lands?  A« 
I  used  it— me  and  my  children— for  taxes, 
and  to  live  off  of.  *  *  *  Me  and  my 
children  was  in  possession  of  all  the  land 
that  was  sold  under  this  Judgment  from  her 
death  up  to  the  sales.'  The  law  in  this  state 
governing  sale  of  land  under  a  Judgment  ob- 
tained against  an  administrator  In  an  action 
to  which  the  heir  at  law  was  not  a  party 
is  clearly  stated  in  Huggins  ▼.  Oliyer,  21  S. 
O.  147,  and  also  in  the  later  case  of  Wheeler 
▼.  Floyd,  24  S.  C.  418.  In  the  former  case 
the  authorities  are  reviewed,  and  conclusion 
is  announced  that  lands  of  an  intestate  may 
be  sold  under  a  Judgment  recovered  against 
his  administrator  upon  a  debt  of  the  in- 
testate, but,  if  the  lands  have  passed  into 
the  actual  and  exclusive  possession  of  the 
heirs  at  law  before  the  Judgment  was  re- 
covered, they  cannot  be  sold  under  such  Judg- 
ment, and  can  only  be  reached  by  the  usual 
proceedings  to  subject  real  estate  in  the  pos* 
session  of  the  heir  to  the  payment. of  the 
debts  of  the  ancestor,  to  which  proceeding 
the  heir  would,  of  course,  be  a  party.  In 
Wheeler  v.  Floyd,  24  S.  G.  419,  the  same  rule 
is  announced,  the  language  of  the  court  be- 
ing: 'While  it  is  true  that  the  heir  is  general- 
ly liable  for  the  debts  of  the  ancestor,  sealed 
or  unsealed,  to  the  extent  of  lands  descended 
or  devised,  yet  the  land  so  descended  or 
devised  cannot  be  sold  under  a  Judgment  ob 
tained  against  the  administrator  or  executoi; 
obtained  in  an  action  to  which  the  heir  is 
not  a  party,  if  at  the  time  of  such  Judgment 
the  heir  is  in  the  exclusive  possession  of  the 
land,  asserting  the  right  of  possession  and 
enjoying  its  rents  and  profits,  [My  italios.] 
In  such  case  the  heir  can  only  be  made  lia- 
ble by  direct  action  against  him  or  them, 
in  which,  if  Judgment  is  obtained,  the  land 
can  be  levied  upon,  provided  it  has  not 
been  transferred  before  action  brought'— 
citing  Bird  v.  Houze,  Speer,  Eq.  252.  and 
Jones  V.  Wightman,  2  Hill.  Law.  579.  Now, 
the  only  question  here  is  one  of  f^ct:  Were 
the  heirs  in  exclusive  possession  at  the  time 
this  Judgment  was  recovered?  What  is  ex- 
clusive possession?  I  take  it  that  it  is  such 
a  holding  as,  if  continued  for  the  statutory 
period,  would  ripen  into  a  title  by  adverse 
possession,  and  it  does  seem  to  me  that 
these  plaintiffs  have  come  within  that  rule. 
Their  father  has  rented  the  same  out  to 
tenants,  collected  the  same,  and  expended 
them  for  the  use  of  himself  and  children,— 
the  highest  proof  of  exclusive  possession.  It 
nowhere  appears  that  he  transferred  or 
changed  his  possession  of  an  heir  at  law  to 
that  of  an  administrator.  He  made  no  re- 
turns as  such.  Having  reached  this  conclu- 
sion, I  am  constrained  to  overrule  the  master 
in  his  finding  of  fact  on  this  subject.  I 
therefore  hold  that  the  titles  under  said 
Judgment  of  John  D.  Yerner  are  invalid  as 
against  the  heirs  at  hiw  of  Naomi  Holden, 
and  that  they  are  entitled  to  have  the  same 


partitioned.  The  Judgment  is  assailed  on 
several  other  grounds,  but,  having  arrived 
at  a  satisfactory  conclusion,  I  think  it  un- 
necessary to  pass  on  them.  It  is  therefore 
ordered  that  the  exertions  of  the  plaintiffs 
and  such  of  the  defendants  as  have  filed 
exceptions  to  the  master's  report  be,  and  the 
same  are  hereby,  confirmed  in  so  far  as  they 
are  consistent  with  the  views  announced  in 
this  decree,  and  that  the  report  of  the  master 
is  hereby  reversed  in  so  far  as  the  findings 
of  fact  and  conclusions  of  law  are  incon- 
sistent with  the  conclusions  announced  in 
this  decree.  It  is  further  ordered  that  the 
master  in  equity  for  Oconee  county  do  sell, 
on  sales  day  in  February  next,  or  on  some 
convenient  sales  day  thereafter,  all  of  the 
lands  in  dispute  in  this  cause,  belonginir  to 
the  estate  of  Naomi  Holden,  situate  in  the 
county  of  Oconee,  after  due  and  legal  notice 
of  said  sale  for  twenty-one  days,  according 
to  the  rules  of  this  court,  upon  the  following 
terms:  One-half  cash,  and  the  balance  on  a 
credit  of  twelve  months;  the  credit  portion 
to  be  secured  by  the  bond  of  the  purchaser 
or  purchasers,  and  a  mortgage  of  the  prem- 
ises sold;  the  credit  portion  to  draw  in- 
terest from  day  of  sale.  The  purchaser  at 
such  sale  is  hereby  permitted  to  anticipate 
payment  by  the  payment  of  all  cash.  If 
the  purchaser  should  fail,  for  any  reason, 
to  comply  with  terms  of  sale,  the  master 
in  that  event  is  directed  to  resell  same  on 
same  or  some  subsequent  day,  as  he  may  be 
advised.  Leave  is  hereby  granted  for  any 
of  the  parties  to  this  suit  to  apply  at  the  foot 
of  this  decree  for  any  further  order  that  may 
be  necessary  to  carry  out  the  views  heirein 
announced. 

"Ernest  Gary,  Presiding  Judge. 
"Columbia,  8.  C,  December  6,  1899." 
The  defendant    John  D.  Vemer  excepts 
to  the  decree  on  the  following  grounds,  to 
wit: 

"(1)  Because  on  the  reference  before  the 
master  on  September  28,  1899,  the  plaintiffs 
recognized  that  William  Holden  was  the 
duly-authorized  administrator  of  the  estate 
of  Naomi  Holden,  and  that  he  was  a  prop^ 
party  to  the  action  in  his  representative  ca- 
pacity, whereupon  the  following  admission 
and  agreement  was  entered  on  the  record, 
to  wit:  'It  is  admitted  by  all  parties  that 
the  administrator  of  Naomi  Holden  is  a 
proper  party  to  this  suit  in  his  representa- 
tive capacity,  and  it  is  agreed  that  the  sum- 
mons and  complaint  be  so  amended  as  to 
make  him  a  party;  that  his  answer  be  filed 
as  of  this  date.'  That  the  summons  and 
complaint  should  be  considered  thus  amend- 
ed, and  there  should  be  read  into  the  com- 
plaint as  amended  an  allegation,  in  the 
usual  form,  alleging  the  lawful  appointment 
and  qualification  of  William  Holden  as  ad- 
ministrator of  the  estate  of  Naomi  Holden. 
That  the  answer  of  William  Holden  as  sucb 
administrator  was  filed,  alleging  that  he  is 
the  administrator  of  the  estate  of  said  Nao- 
mi Holden.    That  after  the  complaint  was 
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thus  amended,  and  answer  filed,  the  plain- 
tiffs and  the  defendant  William  Holden  are 
estopped  from  raising  the  question  or  dis- 
puting the  legality  of  the  appointment  and 
qualification  of  the  administrator,  and  the 
circuit  judge  erred  in  not  so  holding.  (2) 
Because  the  validity  of  the  appointment  of 
William  Holden  as  administrator  of  the  es- 
tate of  his  wife,  Naomi  Holden,  deceased, 
was  not  questioned  on  the  trial  before  the 
master  or  the  circuit  Judge,  the  plaintiffs 
making  no  contention  or  exception  that 
there  was  any  Irregularity  or  defect  in  such 
appointment;  and  the  circuit  judge  erred  in 
presuming  such  irregularity  or  defect  in  the 
grant  of  letters  of  administration  as  to  ren- 
der the  same  null  and  void.  (3)  Because  the 
master  found  as  facts,  to  which  no  excep- 
tion was  taken,  as  follows,  to  wit:  'That 
Naomi  Holden  died  intestate  at  Westmin- 
ster, Oconee  county,  where  she  then  resid- 
ed, on  June  30,  1891,  leaving  as  her  heirs 
at  law  her  husband,  the  defendant  William 
Holden,  and  seven  children,  the  plaintiffs  in 
this  action.  ♦  •  •  On  October  12,  1801, 
William  Holden  was  duly  appointed  admin- 
istrator of  the  personal  estate  of  Naomi  Hol- 
den, deceased,  by  Richard  Lewis,  Judge  of 
probate  of  Oconee  county,  and  letters  of  ad- 
ministration were  duly  issued  to  him.  He 
thereup<m  entered  upon  the  discharge  of  his 
duties  as  such  administrator,  and  is  still 
acting  as  such.'  That  after  this  finding  by 
the  master,  and  no  exceptions  being  filed 
thereto,  the  circuit  Judge  erred  in  holding 
that  William  Holden  was  not  the  duly  ap- 
pointed and  qualified  administrator  of  the 
estate  of  Naomi  Holden,  deceased.  (4)  Be- 
cause this  case  should  have  been  beard  and 
determined  by  his  honor  upon  the  report  of 
the  master  and  the  exceptions  thereto,  or 
recommitted  for  further  testimony,  before 
making  the  assumption  that  citation  was  not 
duly  published  for  letters  of  administration 
to  William  Holden  on  the  estate  of  Naomi 
Holden.  (5)  Because,  on  the  hearing  of  this 
case  before  the  circuit  Judge  on  the  report 
of  the  master  and  the  exceptions  filed,  there 
was  no  question  raised  as  to  any  irregu- 
larity or  defect  in  the  grant  of  letters  of  ad- 
ministration by  the  probate  court,  it  having 
been  conceded  all  along  that  William  Holden 
was  the  duly  appointed  and  authorised  ad- 
ministrator of  the  estate  of  Naomi  Holden; 
and  the  court  erred  in  not  so  holding.  (6) 
Because  William  Holden,  the  husband  of 
Naomi  Holden,  deceased,  is  given  prefer- 
ence by  statute  in  the  administration  of  his 
deceased  wife's  estate,  and  the  court  of  pro- 
bate had  exclusive  Jurisdiction  of  the  grant- 
ing of  letters  of  administration,  and,  hav- 
ing Jurisdiction  of  the  subject-matter  upon 
which  it  acted  in  this  Instance,  the  maxim, 
^Omnia  prsesumuntur  rite  esse  acta/  Is  ap- 
plicable; and  the  circuit  Judge  erred  In  not 
so  holding.  (7)  That,  in  the  absence  of  af- 
firmative evidence  that  there  was  no  publi- 
cation of  citation,  the  circuit  Judge  erred  in 
making  the  assumption  that  there  was  no 


publication  of  citation  for  two  weeks,  as 
prescribed  by  the  statute,  for  the  grant  of 
letters  of  administration  to  the  next  of  kin 
of  the  intestate.  (8)  Because  it  does  not  ap- 
pear affirmatively  from  an  inspection  of  the 
record  in  the  grant  of  letters  of  administra- 
tion to  William  Holden  on  the  estate  of  his 
deceased  wife,  Naomi  Holden,  that  the  pro- 
bate court  of  Oconee  county  acquired  no  Ju- 
risdiction to  do  so,— the  legal  presumption 
being  that  citation  was  duly  published  for 
two  weeks;  that  the  administrator  took  the 
statutory  oath  in  open  court;  that  the  bond 
of  the  administrator  was  given  and  ap- 
proved as  the  statute  required,--and  his 
honor  erred  in  not  so  holding.  (9)  Because 
his  honor  erred  in  holding  that  at  the  time 
the  judgment  of  John  D.  Vemer  against 
William  Holden  as  administrator  of  the  es- 
tate of  Naomi  Holden,  deoeased,  was  ob- 
tained, and  the  sales  of  the  real  estate  made 
thereunder,  the  plaintiffs  and  the  defendant 
William  Holden  were  in  such  actual  and  ex- 
clusive possession  of  said  land  as  would 
prevent  a  sale  of  the  several  tracts  or  lots 
of  land  under  said  Judgment  and  execution 
Issued  thereon.  (10)  That  a  distinction 
should  be  drawn  between  the  mere  pedis 
possesslo  of  the  heirs  on  and  after  the  de- 
scent cast,  and  that  actual  and  exclusive  pos- 
session which  is  manifested  by  partition,  or 
some  act  of  similar  import,  whereby  the  heirs 
are  found  to  be  not  only  in  actual,  but  exclu- 
sive, possession  against  the  claims  of  cred- 
itors; and  his  honor  erred  in  not  so  holding. 
(11)  Because  his  honor  erred  In  holding  that 
the  burden  of  proof  Is  on  the  defendants  to 
show  that  as  a  matter  of  fact  the  plaintiffs 
and  the  defendant  William  Holden  were  not 
in  exclusive  possession  of  said  land  at  the 
time  of  the  recovery  of  said  Judgment  and 
sale  thereunder,  whereas  it  Is  respectfully 
submitted  that  since  plaintiffs  are  now  seek- 
ing to  recover  possession  of  said  land  from 
defendants,  who  went  into  quiet  and  peace- 
able possession  at  the  time  of  the  purchase 
thereof,  the  burden  of  proof  Is  now  on  the 
plaintiffs  and  the  defendant  William  Holden 
to  show  that  they  were  In  such  exclusive  pos- 
session as  would  prevent  a  sale  under  the  ex- 
ecution Issued  on  said  Judgment  (12)  Be- 
cause his  honor  erred  In  holding  the  titles  un- 
der said  Judgment  of  John  D.  Vemer  against 
William  Holden  as  administrator  of  Naomi 
Holden  to  be  invalid  against  her  heirs  at  law; 
that  the  heirs  of  Naomi  Holden  can  recover 
the  same  of  the  several  purchasers  at  sher- 
iff's sale  thereof  under  said  Judgment,  and 
are  entitled  to  have  partition  among  them- 
selves. (13)  Because,  in  any  event  this  de- 
fendant and  other  purchasers  at  said  sale  own 
the  undivided  one-third  Interest  of  William 
Holden  In  said  Iands,-H9ald  Judgment  being 
also  against  William  Holden  in  his  own  right 
and  the  one-third  Interest  of  William  Holden 
in  the  unsold  land  belonging  to  said  estate  be- 
ing worth  more  than  one  thousand  dollars;  and 
his  honor  erred  in  not  so  holding.  (14)  Be- 
cause the  Judgment  in  the  case  of  John  D. 
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Yemer  against  William  Holden  as  adminis- 
trator or  the  estate  of  Naomi  Holden  cannot 
be  attacked  collaterally  in  this  action;  and 
the  circuit  Judge  erred  in  not  so  holding.  (15) 
Because  the  judgment  of  the  probate  court 
in  re  the  appointment  of  William  Holden  as 
administrator  of  the  estate  of  Naomi  Holden 
is  not  subject  to  collateral  attack  in  this  ac- 
tion; and  the  circuit  judge  erred  in  not  so 
holding.  (16)  Because,  as  to  plaintiffs  and 
defendant  William  Holden»  the  appointment 
of  William  Holden  as  administrator  of  the 
estate  of  Naomi  Holden,  deceased,  has  be- 
come res  adjudicata,  and  they  are  estopped 
from  raising  such  question  by  the  record  in 
the  case  of  John  D.  Yemer  against  William 
Holden  as  administrator  of  Naomi  Holden*a 
estate,  and  in  his  own  right*' 

The  defendants  William  M.  Gossett,  Josiah 
Holden,  Thomas  N.  Hall,  and  L.  G.  Gaston 
except  to  the  decree  on  the  following  grounds: 

"(1)  It  was  error  on  the  part  of  the  cir- 
cuit judge  to  find  and  hold  that:  The  record 
shows  that  the  provisions  of  the  statute  [re- 
lating to  the  appointment  of  William  Holden 
as  administrator  of  the  estate  of  Naomi  Hol- 
den, deceased]  have  not  been  complied  with, 
and  that  this  is  jurisdictional,  and  fatal  to 
the  validity  of  the  judgment  set  up  by  defend- 
ants. Consequently  the  sheriff's  deed  did 
not  convey  the  interest  of  the  plaintiffs  in 
the  land  sold  by  him  under  said  judgment* 
And  the  circuit  judge  should  have  found  and 
held  that  it  did  not  affirmatively  appear  upon 
inspection  of  the  record  that  the  probate  court 
failed  to  comply  with  the  statutory  require- 
ments before  granting  the  letters  of  adminis- 
tration, and  in  the  absence  of  such  showing 
it  must  be  assumed  that  the  probate  court 
conformed  to  the  requirements  of  law,  and 
that  the  appointment  of  William  Holden  as 
the  administrator  of  the  estate  of  Naomi 
Holden,  deceased,  was  properly  made  as  re- 
quired by  law,  and  that  the  title  of  these  de- 
fendants to  the  tracts  of  land  purchased  by 
them  under  the  judgment  of  John  D.  Yerner 
V.  William  Holden  as  administrator  of  the 
estate  of  Naomi  Holden,  deceased,  and  in 
his  own  right,  are  valid.  (2)  For  that  the 
circuit  judge  erred  in  finding  'that  roll  No. 
767,  referred  to  by  the  master  as  containing 
the  records  of  administration  of  the  estate  of 
Naomi  Holden,  is  before  me;  and  it  consists 
of  the  petition  and  order  set  out  at  length  in 
the  statement  of  facts  in  the  cause,  and  the 
bond  of  the  said  William  Holden.  If  that  is 
the  evidence  of  the  appointment  of  the  ad- 
ministrator, I  must  conclude  that  it  is  de- 
fective, and  that  the  defect  is  jurisdictional.' 
But  the  circuit  judge  should  have  considered 
all  the  evidence  in  the  cause  tending  to  show 
that  William  Holden  was  the  duly  appointed 
and  qualified  administrator  of  the  estate  of 
Naomi  Holden,  deceased,  including  the  let- 
ters of  administration  granted  to  William 
Holden  as  administrator  of  the  estate  of 
Naomi  Holden,  deceased,  which  letters  of  ad- 
ministration were  also  contained  in,  and  were 


a  part  of,  the  record  from  the  probate  oonrt 
contained  in  roll  No.  767,  introduced  in  evi- 
dence, and  from  such  evidence  have  found 
and  held  that  William  Holden  was  the  duly 
appointed  and  qualified  administrator  of  the 
estate  of  Naomi  Holden,  deceased;  and,  in 
the  absence  of  evidence  either  for  or  against 
anything  necessary  to  have  been  done,  he 
should  have  assumed  that  the  formal  requi- 
sites to  its  validity  had  been  complied  with. 
(3)  It  was  error  on  the  part  of  the  circuit 
judge  to  consider  the  question  of  the  appoint- 
ment of  the  administrator,  when  the  validity 
of  such  appointment  was  not  questioned  be- 
fore the  master,  and  after  it  had  been  alleged 
and  admitted  by  the  pleadings,  and  in  the 
trial  before  the  master,  that  William  Holden 
was  such  administrator,  and  after  the  master 
had  found  that:  *0n  October  12,  1881,  Wil- 
liam Holden  was  duly  appointed  administra- 
tor of  the  personal  estate  of  Naomi  Holden, 
deceased,  by  Richard  Lewis,  judge  of  probate 
of  Oconee  county,  and  letters  of  administra- 
tion were  duly  issued  to  him.  He  thereupon 
entered  upon  the  discharge  of  his  duties  as 
such  administrator,  and  is  still  acting  as 
such.'  And  such  finding  of  the  master  was 
not  questioned  by  any  exception  thereto,  nor 
was  the  validity  of  the  appointment  of  the 
administrator.  (4)  For  that  the  circuit  Judge 
should  have  found  and  held  that  the  appoint- 
ment of  William  Holden  as  administrator  of 
the  estate  of  Naomi  Holden,  deceased,  was 
regular,  and  was  duly  made  by  the  probate 
court  for  Oconee  county.  (5)  The  plaintiffs 
having  admitted  the  representative  character 
of  William  Holden  as  administrator  of  the 
estate  of  Naomi  Holden.  deceased,  in  the 
trial  of  the  cause  before  the  master,  plaintiffs 
are  estopped  from  raising  such  question  after- 
wards. (6)  For  that  it  was  error  on  the  part 
of  the  circuit  judge  to  consider  the  appoint- 
ment of  William  Holden  as  administrator  of 
the  estate  of  Naomi  Holden,  deceased,  and 
that  the  circuit  judge  should  have  held  that 
the  defendant  William  Holden  and  plaintiffs 
are  estopped  now  from  raising  such  question 
by  the  record  In  the  case  of  John  D.  Yemer 
V.  William  Holden  as  administrator  of  the 
estate  of  Naomi  Holden,  and  in  his  own  right 
and  that  such  question  is  now  res  adjudicata 
as  to  the  defendant  William  Holden  and  the 
plaintiffs.  (7)  It  was  error  on  the  part  of 
the  circuit  judge  to  overrule  the  finding  of 
the  master  that  the  heirs  at  law  of  Naomi 
Holden,  deceased,  were  not  in  the  actual  and 
exclusive  possession  of  the  lands  sold  under 
the  execution  in  the  cause  of  John  D.  Yemer 
V.  William  Holden  as  administrator  of  the 
estate  of  Naomi  Holden,  deceased,  and  in  his 
own  right  and  to  find  and  hold  that  the  heirs 
at  law  of  said  Naomi  Holden  were  in  actual 
and  exclusive  possession  of  the  said  lands, 
and  that  the  titles  under  said  judgment  of 
John  D.  Yemer  are  invalid  as  against  the 
heirs  at  law  of  Naomi  Holden,  and  that  they 
are  entitled  to  have  the  same  partitioned.  (8) 
The  defendants  being  in  possession  of  the 
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aeyeral  tracts  of  land  purchased  by  them, 
under  written  titles,  as  bona  fide  purchasers, 
the  burden  is  upon  plaintiffs  to  show  their 
right  to  recover  the  said  tracts  of  land  from 
defendants  by  a  preponderance  of  all  the 
evidence;  and  the  circuit  Judge  erred  in  not 
ao  holding.  (9)  The  defendants  being  in  pos- 
session of  the  several  tracts  of  land  under 
written  titles,  as  bona  fide  purchasers,  the 
burden  is  upon  the  plaintiffs  to  show  by  a 
preponderance  of  the  evidence  that  the  heirs 
at  law  of  Naomi  Holden  were  in  actual  and 
exclusive  possession  of  the  tracts  of  land  pur- 
chased by  these  defendants  at  the  time  of 
the  sale  of  said  lands  under  the  judgment  in 
the  case  of  John  D.  Vemer  v.  William  Holden 
as  administrator,  etc.;  and  it  was  error  in 
the  circuit  Judge  to  hold  otherwise.  (10)  It 
was  error  on  the  part  of  the  circuit  Judge  to 
find  and  hold  that  the  titles  of  these  defend- 
ants under  said  Judgment  of  John  D.  Vemer 
V.  William  Holden  as  administrator,  etc..  were 
invalid  as  against  the  heirs  at  law  of  Naomi 
Holden,  and  the  circuit  Judge  should  have 
aflRrmed  the  finding  of  the  master  that  these 
defendants  were  bona  fide  purchasers,  for 
valuable  consideration  and  without  notice, 
at  the  sherifTs  sales  of  the  tracts  of  land  pur- 
chased by  them,  and  that  the  titles  these  de- 
fendants obtained  under  their  purchases  at 
such  sales  are  valid.  (11)  It  was  error  on  the 
part  of  the  circuit  Judge  to  find  and  hold  that 
the  titles  under  said  Judgment  of  John  D. 
Vemer  are  invalid  as  against  the  heirs  at 
law  of  Naomi  Holden,  and  that  they  are  en- 
titled to  have  the  same  partitioned,  and  in 
not  holding  that  these  defendants  are  entitled 
to  the  interest  of  the  defendant  William 
Holden  in  the  several  tracts  of  land  purchas- 
ed by  them.  (12)  For  that  the  circuit  Judge 
should  have  found  that  the  defendant  Wil- 
liam Holden  procured  the  defendant  Josiah 
Holden  to  purchase  the  tract  of  land  purchas- 
ed by  the  defendant  Josiah  Holden.  repre- 
senting to  him  that  the  land  was  being  sold 
to  pay  the  debts  of  Naomi  Holden,  deceased, 
and  the  circuit  Judge  should  have  held  that 
such  conduct  on  the  part  of  the  defendant 
William  Holden  estops  the  defendant  William 
Holden  and  the  plaintiffs  from  now  claiming 
any  part  or  interest  in  the  tract  of  land  pur^ 
chased  by  the  defendant  Josiah  Holden  un- 
der the  said  John  D.  Vemer  Judgment  (IS) 
It  is  respectfully  submitted  that  neither  the 
Judgment  of  the  probate  court  of  Oconee 
county  In  re  the  appointment  of  William 
Holden  as  the  administrator  of  the  estate  of 
Naomi  Holden,  deceased,  nor  the  Judgment 
of  the  court  of  common  pleas  In  re  John  D. 
Vemer  v.  William  Holden  as  administrator, 
etc.,  can  be  attacked  collaterally  in  this  pro- 
ceeding: and  It  was  error  on  the  part  of  the 
circuit  Judge  so  to  hold." 

Carey  &  McCoUough,  for  appellant  J.  P. 
Carey.  Stribling  &  Heradon,  for  appellants 
Josiah  Holden,  Thos.  N.  Hall,  L.  G.  Gaston, 
and  Wm.  M.  Gossett  Jaynes  &  Shelor,  for 
appellant  J.  D.  Vemer.  J.  R.  Earle,  for  re- 
apondent  Wm.  Holden. 


POPE,  J.  On  the  30th  day  of  June,  1891, 
Mrs.  Naomi  Holden  departed  this  life  in- 
testate, survived  by  her  husband,  William 
Holden,  and  her  children,  the  plaintiffs,  who 
were  all  minors  at  that  time.  On  the  12th 
day  of  October,  A.  D.  1891,  the  defendant 
William  Holden  procured  letters  of  adminis- 
tration upon  her  estate  to  be  granted  to  him 
by  the  probate  court  of  Oconee  county,  8.  C; 
and  her  personal  estate  was  very  Inconsider- 
able, but  her  real  estate  was  considerable, 
lying  partly  in  Oconee  county  and  partly  in 
Piclsens  county,  although  at  her  death  she  was 
residing  with  her  said  husband  and  with  her 
said  children  in  the  little  town  of  Westmin- 
ster, in  Oconee  county,  until  the  year  1888. 
when  the  plaintiff  N.  A.  Holden  intermarried 
with Hendrix,  and  never  afterwards  liv- 
ed as  one  of  the  family.  Mrs.  Naomi  Holden 
had  given  her  note  to  the  firm  of  Peden  & 
Anderson,  and  also  executed  a  mortgage  of 
spme  of  her  lands  to  secure  said  note.  Mrs. 
Holden  had  also  in  the  year  1888  executed 
her  two  sealed  notes  to  her  husband,  William 
Holden,— one  for  the  sum  of  $5,500,  due  at 
one  day  after  date,  and  dated  the  1st  day  of 
November,  1888,  with  Interest  at  7  per  cent 
per  annum,  and  another  of  the  same  date, 
and  also  due  at  one  day  after  date,  at  7  per 
cent,  interest,  for  the  sum  of  $1,500,  thus  ag- 
gregating the  sum  of  $7,000.  On  the  17th 
day  of  October.  1891,  upon  the  application  or 
William  Holden,  he  was  appointed  the  ad- 
ministrator of  the  personal  estate  of  his  wife. 
Mrs.  Naomi  Holden,  deceased.  Upon  bond  as 
such  administrator,  with  sureties  thereto, 
letters  of  administration  were  duly  issued  to 
him  by  Mr.  Lewis,  the  probate  Judge  for  Oco- 
nee county.  William  Holden  transferred  the 
two  sealed  notes  given  to  him  by  his  wife, 
Mrs.  Naomi  Holden,  for  value,  unto  John  D. 
Verner.  On  the  8th  day  of  September,  1892, 
John  D.  Vemer  brought  his  action  In  the 
court  of  common  pleas  for  Oconee  county,  8. 
C,  against  the  said  William  Holden  as  the 
administrator  of  the  estate  of  Naomi  Holden. 
deceased,  and  also  In  his  own  right,  sum- 
mons in  which  was  accepted  in  writing  by 
William  Holden  as  said  administrator  and  as 
an  individual.  William  Holden,  as  adminis- 
trator and  in  his  own  right,  neither  answered, 
demurred,  nor  appeared  In  said  action.  On 
the  6th  day  of  October,  1892,  In  regular  term 
time.  Judgment  was  rendered  in  said  action 
against  William  Holden  as  administrator, 
etc.,  of  Naomi  Holden,  deceased,  for  the  sum 
of  $8,919.38,  and  for  a  lilce  amount  against 
William  Holden  as  an  individual.  Execu- 
tions were  issued  under  said  Judgments. 
Levies  were  made  upon  certain  pieces  of  real 
estate  belonging  to  the  estate  of  Mrs.  Naomi 
Holden,  deceased,  in  October,  1892,  and  some 
in  1894,  and  some  In  1896.  Sales  were  made 
of  certain  lands  of  the  Intestate,  and  some  of 
Intestate's  lands  were  purchased  by  John  D. 
Verner,  some  were  purchased  by  Josiah  Hol- 
den, some  were  purchased  by  William  M. 
Gossett,  and  some  were  purchased  by  Thomas 
N.    Hall    and    L.    G.    Gaston.    These    pur- 
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chasers  entered  upon  the  possession  of  the 
respective  parcels  of  land  immediately  after 
the  sherifTs  sale  thereof  to  them,  respectively, 
under  his  deeds  therefor,  and  the  same  par* 
ties  are  still  in  possession  of  said  land  so  pur- 
chased. All  the  real  estate  in  Pickens  and 
Oconee  counties  not  sold  by  the  sheriff  still 
remains  in  the  possession  ot  William  Holden 
and  his  children.  So  on  the  15th  day  of  Jan- 
uary, 1898,  all  the  children  of  Mrs.  Naomi 
Holden,  deceased,  as  plaintiffs,  began  their 
action  against  William  Holden,  John  D.  Ver- 
ner,  J.  P.  Carey,  W.  M.  Hagood,  the  Seneca 
Bank,  W.  P.  Andrews,  William  M.  Gossett, 
Joslah  Holden,  Thomas  N.  Hall,  and  L.  Q. 
Gaston,  as  defendants,  alleging  the  foregoing 
facts,  but  claiming  that  the  sales  made  by 
the  sheriff  of  Oconee  county  under  the  judg- 
ment  and  execution  thereon  of  J.  D.  Vemer 
against  William  Holden  as  administrator, 
etc.,  of  Naomi  Holden,  deceased,  was  null 
and  void,  and  that  such  lands  as  were  at- 
tempted to  be  sold,  together  with  all  the  other 
lands  of  the  intestate's  estate,  were  seised  by 
them  and  William  Holden  In  fee  simple  as 
the  heirs  at  law  of  Mrs.  Holden,  deceased, 
and  they  demanded  partition.  It  should  have 
been  stated  that  the  defendants  J.  P.  Carey, 
W.  M.  Hagood,  and  the  Bank  of  Seneca  are 
made  parties  because  they  hold  claims  by  lien 
against  the  defendant  William  Holden.  The 
defendants  John  D.  Verner,  W.  P.  Anderson, 
William  M.  Gossett  Josiab  Holden,  Thomas 
N.  Hall,  and  L.  G.  Gaston  deny  that  the 
lands  purchased  by  them  at  the  sheriff's  sale 
under  the  Judgment  of  John  D.  Vemer  as 
plaintiff  against  William  Holden  as  adminis- 
trator of  the  personal  estate  of  Naomi  Holden, 
deceased,  and  against  him  as  an  individual, 
are  now  the  property  of  the  plaintiffs  and 
the  defendant  William  Holden  as  heirs  at 
law  of  Naomi  Holden,  deceased,  and  that 
such  lands  remain  for  partition  among  such 
alleged  heirs  at  law;  but,  on  the  contrary,  the 
defendants  allege  that  such  lands  are  now 
owned  and  held  by  them  as  their  own,  respec- 
tively, freed  from  any  and  all  rights  or  claims 
thereto  by  such  heirs  at  law.  or  any  one  or 
more  of  them.  The  action  of  the  children  of 
Mrs.  Naomi  Holden  was  begun  in  Pickens 
county,  as  some  of  them  resided  in  that  coun- 
ty (Pickens),  and  some  of  the  lands  were 
there  located;  but  upon  the  complaint  of  the 
defendant  John  D.  Verner,  and  the  others  in 
like  plight  with  him,  an  order  by  consent  was 
passed  transferring  the  record  to  the  county 
of  Oconee,  where  their  lands  were  located, 
for  trial  in  the  latter  county.  Soon  after  the 
action  was  transferred  to  Oconee  an  order 
was  passed  by  consent  that,  "trial  by  jury  be- 
ing waived,"  all  the  issues  of  law  and  fact 
were  referred  to  J.  W.  Holleman,  Esq..  as 
master,  with  leave  to  report  any  special  mat- 
ter. 

It  was  admitted  by  all  the  counsel  engaged 
that  Naomi  Holden  at  the  time  of  her  death 
was  the  owner  in  fee  of  the  lands  in  dispute 
in  this  case,  and  that  she  is  the  common 
source  of  title,  from  whom  all  the  parties  to 


this  action  are  claiming  title.  In  18d9  'it 
was  admitted  by  all  the  parties  that  the  ad- 
ministrator of  Naomi  Holden  is  a  proper  party 
to  this  suit  in  his  representative  capacity,  and 
it  is  agreed  that  the  summons  and  complaint 
be  so  amended  as  to  make  him  a  party;  that 
his  answer  be  filed  as  of  this  date."  Sncb 
answer  of  William  Holden  as  administrator 
of  the  personal  estate  of  Naomi  Holden,  de- 
ceased, was  accordingly  made,  wherein  be 
admitted  that  he  was  such  administrator. 
Testimony  was  taken  before  the  master  fai 
regard  to  the  Judgment  execution,  and  sales 
in  the  action  of  John  D.  Vemer  as  plaintiff 
against  William  Holden  as  administrator  of 
the  estate  of  Naomi  Holden,  deceased.  "It 
was  admitted  and  agreed  by  counsel  for  ap- 
pellants and  respondents  that  the  levies  on 
the  several  tracts  and  lots  of  land  by  the 
sheriff  under  said  execution,  the  advertise- 
ment of  the  same  for  sale,  and  the  deeds  to- 
defendants  John  D.  Vemer,  Joslah  Holden, 
Thomas  N.  Hall,  L.  O.  Gaston,  and  W.  M.  Gos- 
sett were  regular  In  all  respects;  and  no  ques- 
tion is  raised  as  to  tiie  regularity  of  any  of 
said  official  acts  of  the  sheriff  in  making  levy, 
advertisement,  sale,  or  conveyance  of  the  sev- 
eral lots  and  tracts  of  land  to  said  defendants, 
respectively."  After  hearing  all  the  testtmony, 
the  admissionb,  and  the  pleadings,  the  master, 
J.  W.  Holleman,  Esq.,  found,  among  other 
things,  as  follows:  '*That  Naomi  Holden  died 
at  the  time,  and  survived  by  her  husband  and 
her  children,  as  stated  in  the  complaint  and 
that  she  was  seised  of  the  real  estate  as  set 
out  in  the  complaint  That  William  Holden 
on  October  12,  1891,  was  duly  appointed  the 
administrator  of  the  personal  estate  which 
belonged  to  her  estate  at  her  death,  and  let- 
ters of  administration  were  duly  Issued  to 
him.  He  thereupon  entered  upon  the  dis- 
charge of  his  duties  as  such  administrator, 
and  is  still  such  administrator.**  That  John  IK 
Vemer  began  his  action  against  William  Hol- 
den as  such  administrator,  and  against  such 
William  Holden  as  an  individual,  to  obtain* 
Judgment  against  such  William  Holden,  as 
said  administrator  and  as  an  individual,  for 
the  $8,500  due  by  Naomi  Holden  in  her  life- 
time to  her  husband,  William  Holden,  which 
were  duly  transferred  to  the  said  John  IK 
Vemer  by  written  assignment  which  culmi- 
nated in  a  Judgment  against  said  William 
Holden,  as  administrator  as  aforesaid  and  as 
an  individual,  for  $8,919.38  and  costs,  on  the 
14th  day  of  October,  1892.  That  the  real  es- 
tate as  described  in  the  answers  of  John  D. 
Vemer,  W.  M.  Gossett  Thomas  N.  Hall,  L. 
G.  Gaston,  and  Josiah  Holden  was  sold  by  the 
sheriff  under  the  execution  Issued  under  said 
Judgment  which  execution  "commanded  said 
sheriff  to  satisfy  said  Judgment  out  of  the 
personal  property  belonging  to  the  estate  of 
Naomi  Holden,  deceased,  and,  if  sufficient 
personal  property  cannot  be  found  belonging 
to  said  estate,  then  out  of  the  real  property 
belonging  to  the  estate  of  Naomi  Holden." 
That  the  defendants  above  named  purchased 
the  same,  took  deeds  therefor,  went  into  im- 
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mediate  possession  and  remained  In  posses- 
sion nntll  now.  Said  sales  of  land  took  place 
in  the  years  18d4  and  1896.  At  the  time  of 
the  death  of  Naomi  Holden,  all  her  children 
(the  plalntllTs)  were  minors.  That  no  parti- 
tion was  ever  had  of  said  lands  among  the 
said  heirs  at  law,  nor  any  fact  tantamount 
thereto.  That  William  Holden's  possession 
of  said  lands  was  as  administrator,  and  be 
paid  debts  of  his  intestate  with  rents.  He 
finds,  also,  that  the  Judgment  of  Peden  & 
Anderson,  now  owned  by  Anderson,  is  In 
proper  condition.  As  conclusions  of  law.  he 
finds:  That  the  judgment  of  John  D.  Vemer 
is  eflTective  from  all  collateral  attack.  That 
the  administrator  had  a  right  to  waive  his 
prlvjl^e  of  12  months  from  suit.  Of  course, 
In  case  of  fraud,  it  would  be  difTerent.  That 
the  plaintiffs  are  bound  by  the  judgment  tak- 
en by  J.  D.  Vemer  against  their  mother's 
administrator.  He  finds  no  irregularities  in 
the  judgment,  nor  In  the  levy  and  sales  there- 
under. He  holds  the  titles  of  the  defendants 
as  purchasers  valid,  and  recommends  that 
the  complaint  as  to  such  defendants  be  dis- 
missed. The  plaintiffs  and  defendant  Wil- 
liam Holden  excepted  to  the  master's  report, 
and  it  is  deemed  Important  that  we  have 
the  text  of  these  exceptions  before  our  eyes 
for  a  future  purpose,  and  therefore  we  first 
reproduce  the  plaintiffs*  exceptions,  and  then 
the  defendant  William  Holden's,  to  wit: 

♦*(1)  The  master  erred  In  holding  that  In 
this  case  the  burden  of  proof  herein  rests  up- 
on the  plaintiffs  to  show  that  they,  as  heirs 
at  law  of  Naomi  Holden,  deceased,  were  In 
actual  and  exclusive  possession  of  the  lands 
In  dispute  at  the  time  the  alleged  Judgment 
against  the  administrator  of  Naomi  Holden. 
deceased,  was  obtained  and  sale  of  the  lands 
thereunder  had;  It  being  respectfully  sub- 
mitted that  the  said  burden  rests  upon  the 
defendants  who  claim  title  thereunder.  (2) 
In  not  holding,  as  a  matter  of  fact,  that  the 
evidence  In  this  case  shows  that  at  the  time 
said  Judgment  was  alleged  to  have  been  ob- 
tained, and  sale  thereunder  had,  the  plain- 
tiffs herein  and  the  defendant  William  Hol- 
den were  in  the  actual  and  exclusive  possess 
slon  of  said  lands,  and  in  not  holding,  as  a 
matter  of  law.  that  the  plaintiff  In  execution 
nad  therefore  no  right  to  sell  any  of  said 
lands  thereunder,  and  that  said  sales  were 
therefore  void,  and  passed  no  title  to  the 
purchaser  or  purchasers.  (3)  In  not  holding 
that  the  judgments  under  which  the  pur- 
chasers at  said  sale  purchased  never  acquir- 
ed any  liens  on  said  lands,  for  the  reasons 
aforesaid,  and  that  the  heirs  at  law  of  Naomi 
Holden.  deceased,  were  not  parties  to  the 
said  suit  and  therefore  not  bound  by  said 
judgments.  (4)  In  not  holding  that  the 
judgment  and  execution  in  this  case,  and 
under  which  defendants  claim  title,  did  not 
run  against  the  administrator  de  bonis  tes* 
tatoris,  and  was  therefore  no  authority  to  sell 
lands  of  Naomi  Holden,  deceased.  (5)  In  not 
holding  the  judgment  imder  which  certain  de- 
fendants claim  title  to  the  lands  in  dispute 


void,  in  that  the  record  shows  upon  Its  face 
that  the  suit  was  brought  within  the  period 
Inhibited  by  the  statute  from  bringing  suits 
by  creditors  against  administrators.  See 
section  2322.  Rev.  St  1893.  (6)  In  not  hold- 
ing, as  a  matter  of  fact,  that  there  was  col- 
lusion between  the  defendant  John  D.  Verner 
and  the  administrator  of  Naomi  Holden  in 
obtaining  said  Judgment,  and  in  not  holding, 
therefore,  as  a  matter  of  law,  that  the  de- 
fendant John  D.  Vemer  could  acquire  no  ti- 
tle tbereimder.  (7)  In  not  holding  that  the 
defendants,  nor  any  of  them,  cannot  hold  the 
lands  in  dispute,  for  the  reasons  that  the 
evidence  shows  that  the  lands  were  worth  not 
exceeding  $1,000  at  the  time  of  the  alleged 
sales,  and  were  exempt  from  sale  under 
homestead  laws  of  this  state.  (8)  In  not 
holding  that  as  to  heirs  at  law  of  Naomi 
Holden,  deceased,  the  notes  which  the  de- 
fendant John  D.  Vemer  claims  to  have  ob- 
tained his  judgment  upon— being  the  Judg- 
ment under  which  the  lands  were  sold— 
were  barred  by  the  statute  of  limitations,  and 
were  void  because  they  were  not  such  con- 
tracts as  Naomi  Holden,  being  at  the  time 
a  married  woman,  could  lawfully  make,  and 
in  not  holding  that  said  heirs  at  law  could 
make  such  a  defense  in  this  action,  and 
especially  as  against  the  defendant  John  D. 
Vemer.  who  had  notice  thereof.  (9)  In  not 
holding  that  the  Judgment  of  defendant  W.  P. 
Anderson  proven  In  this  case  against  Naomi 
Holden  Is  void  as  to  the  plaintiffs  In  this 
case,  for  the  reason  that  It  shows  upon  its 
face  that  the  plaintiffs  were  not  properly 
served  in  the  suit  against  them  under  which 
said  judgment  was  obtained.  (10>  In  not 
holding  that  the  lands  described  in  the  com- 
plaint were  subject  to  partition  among  the 
heirs  of  Naomi  Holden  as  alleged  therein,  and 
in  not  recommending  that  the  lands  be  sold 
and  the  proceeds  divided  among  them  as  pre- 
scribed by  law,  subject  to  such  liens  as  were 
proven  against  the  interest  of  William  Hol- 
den, to  wit,  the  mortgages  of  J.  P.  Carey, 
Seneca  Bank,  and  Wm.  Hagood.  (11)  In  not 
holding  that  plaintiffs  had  established  all  the 
material  allegations  of  their  complaint,  and 
were  entitled  to  the  relief  prayed  for.  (12) 
Because  the  master  erred  in  holding  that  the 
testimony  failed  to  show  that  William  Holden 
was  in  possession  for  himself,  as  heir  at  law, 
and  the  other  heirs  at  law,  but  does  show 
that  he  was  in  possession  as  administrator 
(qualified  possession),  and  used  the  rents  for 
the  estate.  (13)  Because  the  master  erred  in 
holding  that  the  commencement  of  the  ac- 
tion against  the  administrator  before  twelve 
months  had  elapsed  after  the  grant  of  let- 
ters of  administration  did  not  render  the 
Judgment  void  on  its  face,  but  only  voidable, 
and  that  the  administrator  could  waive  his 
right  to  resist  the  suit  on  that  ground.  (14) 
Because  the  master  erred  in  denying  the  right 
of  homestead  to  the  plaintiffs  and  the  de- 
fendant William  Holden.  (15)  Because  he 
erred  in  finding  the  Judgment  of  W.  P.  Ander- 
son regular  and  valid.    (16)  Because  he  erred 
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in  holding  the  title  to  the  seyeral  tracts  of 
land  described  in  the  separate  answers  of 
John  D.  Verner,  Wm.  M.  Gossett,  L.  G.  Gas- 
ton, Thomas  N.  Hall,  and  Josiah  Holden  to 
be  good.  (17)  In  finding  balance  due  on 
Judgment  of  John  D.  Verner  to  be  |1.639.18» 
and  its  priority." 

The  defendant  William  Holden,  as  admin- 
istrator, filed  the  following  exceptions:  "(1) 
Because  the  master  erred  in  holding  that  the 
possession  of  this  defendant  of  the  lands  in 
dispute  was  as  administrator  of  the  estate 
of  Naomi  Holden,  whereas  he  should  have 
held  that  he,  together  with  the  other  heirs 
at  law  of  the  said  Naomi  Holden,  were  in 
the  actual  and  exclusive  possession  of  the 
lands  in  dispute,  claiming  the  same  as  heirs 
at  law  of  Naomi  Holden,  from  her  death  till 
the  sale  of  saine  by  the  sheriff  of  Oconee 
county,  and  that  a  sale  of  said  lands  by  the 
said  sheriff  was  null  and  void  and  carries  no 
title.  (2)  Because  the  master  erred  in  not 
holding  that  this  defendant  was  entitled  to 
a  homestead,  as  to  his  interest  in  the  lands 
of  his  deceased  wife,  as  to  the  Judgment 
against  him  individually,  and  that  sales  were 
void  as  to  him;  his  homestead  right  pre- 
venting the  Judgment  under  which  said 
sales  were  made  from  being  a  lien  on  his 
interest  in  said  lands.  (3)  Because  the  mas- 
ter erred  in  holding  that  this  defendant  was 
not  entitled  to  a  homestead.  (4)  Because 
the  master  erred  in  finding  any  amount  due 
on  J.  D.  Verner's  Judgment  or  W.  P.  Ander- 
son's Judgment,  or  any  priority  for  them." 

The  cause  then  came  on  to  be  heard  before 
his  honor.  Judge  Ernest  Gary,  at  the  No- 
vember term  of  the  court  of  common  pleas 
for  Oconee  county,  on  the  exceptions  to  the 
master's  report.  When  Judge  Gary  filed  his 
decree,  on  6th  December,  1809,  he  held: 
First,  that  William  Holden  was  not  the  ad- 
ministrator of  the  personal  estate  of  Naomi 
Holden,  deceased;  and.  second;  that  the  lands 
having  been  In  the  exclusive  possession  of 
William  Holden  and  his  children  from  the 
moment  Mrs.  Naomi  Holden  departed  this 
life  until  devested  of  such  exclusive  posses- 
sion by  the  purchasers  under  the  sheriff's 
sales  of  said  lands,  hence  the  sales  made  by 
the  sheriff  conferred  no  title  upon  the  pur- 
chasers of  said  lands.  He  therefore  adjudged 
as  follows:  "I  therefore  hold  that  the  titles 
under  said  Judgment  [J.  D.  Vemer  v.  Wil- 
liam Holden  as  administrator  of  Naomi  Hol- 
den, deceased,  and  as  an  individual]  of  John 
D.  Verner  are  Invalid  as  against  the  heirs  at 
law  of  Naomi  Holden,  and  that  they  are  en- 
titled to  have  the  same  [lands]  partitioned. 
The  Judgment  Is  assailed  on  several  other 
grounds,  but  having  arrived  at  a  satisfactory 
conclusion,  I  think  it  unnecessary  to  pass  on 
them.  It  is  therefore  ordered  that  the  excep- 
tions of  the  plaintiffs  and  such  of  the  de- 
fendants as  have  filed  exceptions  to  the  mas- 
ter's report  be,  and  the  same  are  hereby, 
confirmed  In  so  far  as  they  are  consistent 
with  the  views  announced  in  this  decree,  and 
that  the  report  of  the  master  is  hereby  re- 


versed in  so  far  as  the  findings  of  fact  and 
conclusions  of  law  are  inconsistent  with  the 
conclusions  announced  in  this  decree.  It  is 
further  ordered  that  the  master  in  equity  for 
Oconee  county  do  sell,  on  sales  day  in  Feb- 
ruary next,  or  on  some  convenient  sales  day 
thereafter,  all  of  the  lands  in  dispute  in  this 
cause,  belonging  to  the  estate  of  Naomi 
Holden,  situate  in  the  county  of  Oconee,  after 
due  and  legal  notice  of  said  sale  for  twen- 
ty-one days,  according  to  the  rules  of  this 
court,  upon  the  following  terms:  One-half 
cash,  and  the  balance  on  a  credit  of  twelve 
months;  the  credit  portion  to  be  secured  by 
the  bond  of  the  purchaser  or  purchasers,  and 
a  mortgage  of  the  premises  sold,  the  credit 
portion  to  draw  interest  from  day  of  8al& 
The  purchaser  at  such  sale  is  hereby  permit- 
ted to  anticipate  payment  by  the  payment  of 
all  cash.  If  the  purchaser  should  fail  for  any 
reason  to  comply  with  terms  of  sale,  the  mas- 
ter, in  that  event,  is  directed  to  resell  same 
on  some  subsequent  day,  as  he  may  be  ad- 
vised. Leave  is  hereby  granted  for  any  of 
the  parties  to  this  suit  to  apply  at  the  foot 
of  this  decree  for  any  further  order  tiiat  may 
be  necessary  to  carry  out  the  views  herein 
announced.  Ernest  Gary,  Presiding  Judge. 
Columbia.  S.  C,  December  6»  1809."  From 
this  Judgment  the  defendants  John  D.  Ver- 
ner, William  M.  Gossett,  Josiah  Holden, 
Thomas  N.  Hall,  and  L.  G.  Gaston  have  ap- 
pealed. But,  before  referring  to  the  grounds 
of  appeal,  it  might  be  well  to  insert  the 
agreement  of  all  the  counsel  as  to  the  scope 
and  effect  of  Judge  Ernest  Gary's  ludgment: 
"Addenda  to  Agreement.  State  of  South  Car- 
olina, County  of  Oconee.  Court  of  Common 
Pleas.  N.  A.  Hendrix  et  al.,  Plaintiffs,  v. 
Wm.  Holden  et  al.,  Defendants.  It  is  hereby 
agreed  by  and  between  all  of  the  attorneys 
in  the  above-stated  case  that  the  decree  ren- 
dered by  Judge  Gary  in  said  case  has  only 
passed  upon  the  rights  of  the  plaintiffs  and 
of  the  defendants  who  dalm  to  have  bought 
lands  at  the  sheriff's  sale  under  the  Judgment 
of  John  D.  Verner  v.  William  Holden,  In- 
dividually and  as  administrator  of  the  estate 
of  Naomi  Holden,  and  has  not  considered  or 
determined  the  rights  of  any  of  the  other  de- 
fendants in  the  said  case,  and  that  the  rights 
of  all  the  other  defendants  are  to  be  deter- 
mined by  such  future  proceedings  in  this 
case  as  may  be  necessary  in  the  event  that 
the  decree  of  the  circuit  Judge  is  confirmed; 
and  the  time  for  any  of  the  said  defendants 
to  appeal  from  this  decree,  if  they  should  be 
advised  that  the  decree  of  Judge  Gary  af- 
fects the  rights  and  defenses  set  up  by  the 
defendants  in  this  case,  except  those  who 
have  already  appealed  from  said  decree,  be 
extended  until  the  final  determination  of  this 
case.  March  16,  1900.  Carey  &  McCollough. 
Plaintiffs*  Attorneys,  and  Attorneys  for  De- 
fendant J.  P.  Carey.  Stribling  &  Hemdon, 
Attorneys  for  Defendants  Josiah  Holden, 
Thos.  N.  Hall,  L.  G.  Gaston,  and  Wm.  M. 
Gossett  Jaynes  &  Shelor,  4^™^7^  ^^^ 
John  D.  Vemer,  Defendant    J.  R.  Earle,  A^ 
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tomey  for  Wm.  Holden,"— whereby  It  is  man- 
ifest that  the  parties  contesting  have  deter- 
mined to  restrict  the  operation  of  Judge 
Gary's  Judgment  within  those  limits,  to  wit, 
the  rights  of  the  plaintiffs  and  of  the  de- 
fendants who  claim  to  have  bought  lands  at 
the  sheriff's  sales  under  the  Judgment  of 
John  D.  Verner  against  William  Holden  in- 
dividually and  afir  administrator  of  the  estate 
of  Naomi  Holden.  We  will  not  reproduce  the 
exceptions  in  terms.  They  are  Intended  to 
assail  the  Judgment  of  Judge  Gary  on  the 
two  findings  and  conclusions  which  we  have 
already  set  forth  herein.  In  the  abundance 
of  caution,  however,  we  will  direct  that  the 
Judgment  of  Judge  Gary,  and  the  exceptions 
thereto,  be  reproduced  in  the  report  of  this 
case. 

The  exceptions  complain  that  the  learned 
circuit  Judge  overlooked  the  fact  that  the 
master,  in  his  report,  distinctly  found  that 
William  Holden  was  duly  made  the  admin- 
istrator by  the  probate  Judge  of  the  county 
wherein  the  intestate  resided;  that  he  qual- 
ified as  such  on  the  12th  October,  1891,  and 
has  so  remained  until  to-day.  The  very  ob- 
ject of  exceptions  is  to  point  out  the  exact 
errors  of  law  and  fact  made  in  the  report  of 
a  master  or  a  decree  of  a  circuit  Judge.  All 
the  issues  of  law  and  fact  were  comtnitted  to 
the  decision  of  J.  W.  HoUeman,  Esq.,  as 
master.  When  his  report  was  made,  it  was 
binding  on  all  the  parties,  unless  excepted  to, 
and  such  exceptions  are  required  to  set  out  in 
what  particulars  there  was  error  committed 
l^  the  master.  Unless  exceptions  are  tal^en, 
tiie  circuit  Judge  must  malse  the  findings  of 
fact  and  the  conclusions  of  law  of  the  mas- 
ter the  basis  of  his  Judgment  or  decree.  It  is 
not  in  the  power  of  the  circuit  Judge  to  dis- 
regard the  machinery  provided  by  law  for 
the  conduct  of  business  in  our  courts.  When 
parties  litigant  confide  the  trial  of  all  is- 
sues of  law  and  fact  to  the  master,  they  are 
entitled  to  have  the  report  of  such  master  on 
all  such  issues  confirmed  by  the  Judgment  of 
the  circuit  court,  unless  excepted  to;  and. 
In  the  event  of  exceptions,  the  circuit  Judge 
is  limited  to  those  exceptions,  and  he  can- 
not, of  his  own  motion,  go  outside  of  these 
exceptions.  This  is  not  to  be  viewed  as  a 
hardship  to  the  circuit  Judge,  no  more  than 
the  requirements  of  our  constitution  that  the 
supreme  coiurt  of  the  state  shall  not  pass  up- 
on facts  in  a  law  case.  Inasmuch  as  the  mas- 
ter passed  directly  upon  the  validity  of  the 
administratorship  of  William  Holden,  and 
held  that  he  was  such  administrator,  and 
there  were  no  exceptions  to  such  findings  of 
fact  and  conclusion  of  law  by  the  master,  it 
is  not  an  open  question,  so  far  as  the  parties 
to  this  action  are  concerned,  whether  such 
finding  of  the  master  is  conclusive.  And  it 
Is  Just  as  imperative  upon  the  circuit  Judge. 

But,  apart  from  this  point,  which  we  hold 
to  be  conclusive,  it  is  not  so  certain  that  the 
action  of  the  probate  Judge  in  the  matter  of 
the  appointment  of  William  Holden  as  admin- 
istrator is  not  conclusive.    Reliance  is  sought 


to  be  placed  upon  the  case  of  Hartley  v. 
Glover,  56  S.  G.  69,  33  S.  E.  796,  as  authority 
for  the  circuit  Judge  In  declaring  the  admin- 
istration of  Holden  void.  But  a  reference  to 
that  case  will  show  wherein  the  difference 
exists,  for  in  the  case  cited  it  was  when  Mr. 
Assman,  as  clerk  of  circuit  court,  had  ap- 
plied for  letters  of  administration  upon  a 
derelict  estate,  under  the  statute  of  1873 
(section  2034,  1  Rev.  St.).  In  such  statute 
it  was  made  imperative  upon  the  probate 
Judge  to  publish  a  notice  for  40  days  in 
some  newspaper,  and  after  such  notice  to 
grant  such  letters,  but  it  appeared  upon  the 
face  of  the  record  itself  that  only  about  30 
days  had  expired;  and  this  court  held  that 
it  was  necessary,  in  order  for  the  probate 
court  to  have  Jurisdiction  in  the  case  of  ad- 
ministration to  be  granted  in  a  derelict  estate, 
that  such  40  days'  previous  notice  be  given. 
In  the  case  at  bar,  under  section  2028  of 
volume  1  of  the  Revised  Statutes  of  this 
state,  it  is  made  the  duty  of  the  probate 
Judge  to  grant  administration  to  the  hus- 
band of  his  deceased  wife,  if  he  applies  there- 
for, and  in  section  2027  it  is  provided:  "The 
Judge  of  probate  shall  grant  administAitlon 
in  the  following  manner:  After  requiring  the 
person  or  persons  applying  therefor  to  file  a 
petition  in  writing,  he  shall  issue  a  citation 
to  the  kindred  or  creditors  of  the  Intestate  or 
person  deceased  to  show  cause.  If  any  they 
have,  why  administration  shall  not  be  grant- 
ed to  the  person  or  persons  applying  there- 
for, and  he  shall  cause  the  same  to  be  pub- 
lished on  the  court  house  door  of  the  county 
in  which  his  office  is  for  two  successive 
weeks,  and  also  by  having  it  printed  once  a 
week  for  two  successive  weeks,  after  it  has 
been  issued  in  some  public  gazette,  if  any 
be  published,  in  the  county."  It  is  suggested 
that  in  the  record  produced  by  the  probate 
court  it  does  not  appear  affirmatively  that 
the  probate  Judge  published  notice  of  the 
application  by  Holden  for  letters  of  adminis- 
tration. It  must  occur  to  any  one  that  there 
is  quite  a  difference  between  a  record  which 
shows  upon  its  face  that  only  30  days'  notice 
of  application  was  had,  when  40  days'  notice 
was  required,  and  one  in  which  there  is  no 
paper  produced  showing  that  notice  for  14 
days  had  been  given.  One  shows  a  positive 
or  affirmative  violation  of  the  statute,  and  in 
the  other  there  is  no  showing  as  to  publica- 
tion at  all.  One  is  positive  and  affirmative, 
and  the  other  is  negative.  In  the  latter  It 
may  be  shown  that  such  notice  was  given. 
In  the  former  the  record  could  not  be  con- 
tradicted. In  the  former  it  is  physically  im- 
possible to  make  30  days  become  40  days. 
In  the  case  at  bar,  the  bond  is  there,  the  ap- 
pointment is  there,  the  letters  of  administra- 
tion are  produced.  Why  may  we  not  assume 
that  this  probate  court  is  a  court  of  record* 
invested  by  the  constitution  of  1868  with  Ju- 
risdiction in  all  matters  testamentary  and  of 
administration  (see  section  20,  art  4,  Const. 
1868),  and  also  a  court  of  which  it  has  been 
said:    "The  court  of  probate,  in  Its  Jnrisdic- 
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Hon,  is  not  an  inferior  court,  but  is  00  im- 
portant that  the  same  rule  of  construction  is 
to  be  made  in  favor  of  its  Jurisdiction  and  the 
effect  of  its  record  as  is  applied  to  courts  of 
general  Jurisdiction.  Herm.  Estop,  p.  148,  | 
140."  Thomas  v.  Poole,  19  S.  0.  336.  See, 
also,  Turner  y.  Malone,  24  S.  G.  398,  where  it 
Is  declared  that  "the  court  of  probate,  though 
of  limited  Jurisiliction,  is  a  court  of  record, 
with  very  large  powers,  and,  as  to  proceed- 
ings clearly  within  its  Jurisdiction,  is  not  to 
be  regarded  as  an  inferior  court,  in  respect 
to  the  dignity  of  its  records."  We  would 
have  no  hesitation  in  agreeing  with  the  cir- 
cuit Judge  in  his  view  of  the  invalidity  of 
the  records  of  the  probate  court  in  showing 
the  appointment  by  that  conrt  of  William 
Holden  as  administrator  of  Naomi  Holden, 
deceased,  if  there  was  anything  in  the  records 
of  that  court  showing  affirmatively  that  no- 
tice of  14  days  was  not  given  by  publication. 
In  such  an  event  the  case  of  Turner  v.  Ma- 
lone, supra,  when  it  did  show  affirmatively 
that  service  had  not  been  made,  or  the  case 
of  Flnley  v.  Robertson,  17  S.  C.  438.  when  it 
was  shown  by  the  record  affirmatively  that 
service  of  summons  was  accepted  for  the  in- 
fant defendants,  or  the  case  of  Hartley  v. 
Glover.  56  S.  C.  69,  33  S.  E.  796.  where  it  ap- 
peared affirmatively  upon  the  record  that  no- 
tice had  not  been  published  for  40  days,  but 
only  30  days,  would  apply.  Here  there  Is  no 
testimony  that  such  notice  was  not  published, 
—only  an  absence  of  such  statement  from  the 
record.  If  In  the  case  at  bar  the  plain tilTs 
had  pleaded  that  the  appointment  of  their 
father  as  the  administrator  was  procured 
from  the  probate  court  without  any  publica- 
tion of  the  14-days  notice  to  heirs  or  cred- 
itors, and  the  proofs  had  been  that  the  office 
or  court  of  probate  had  been  searched,  and  no 
such  notice  had  there  appeared,  or  that  no 
such  notice  had  been  published  in  the  news- 
paper at  the  time  required  by  the  statute, 
then  the  circuit  Judge  would  have  been  right; 
but  no  such  allegation  appeared  in  plaintilfs' 
complaint  nor  were  there  any  such  proofs  as 
we  have  Just  described  offered.  Turner  v. 
Malone.  supra,  treats  of  what  is  void  and 
what  Is  voidable  in  Judicial  records.  So  that, 
even  from  this  second  consideration  (which  is 
not  necessary  to  our  holding  the  circuit  Judge 
In  error),  we  think  there  was  error  in  the 
court  below. 

2.  As  to  the  "exclusive  holding"  of  the 
heirs  at  law  of  Mrs.  Naomi  Holden.  deceas- 
ed, from  her  death  until  the  purchasers  at 
the  sale  of  her  lands  under  the  Judgment  In 
the  action  of  John  D.  Vemer  v.  William  Hol- 
den. as  administrator  and  as  aH  Individual, 
rendering  the  claims  of  the  heirs  at  law  valid: 
Ck>nsider  these  dates:  Mrs.  Naomi  Holden 
died  June  30.  1891;  William  Holden  was 
appointed  administrator  of  her  estate  Octo- 
ber 12. 1891.  Mrs.  Holden,  the  intestate,  thus 
appears  to  have  died  between  the  dates  fixed 
by  law  when  all  her  crops  were  assets  in  the 
hands  of  her  administrator.  Then  her  lands 
could  not  be  in  the  hands  of  her  heirs  at  law 


during  the  year  1891,  but  were,  in  law.  In 
the  hands  or  under  the  control  for  that  year 
of  her  administrator,  William  Holden*  On 
October  14. 1892,  executions  were  issued  ondei 
the  Judgment  against  William  Holden  as  ad- 
ministrator of  Mrs.  Naomi  Holden,  deceased, 
and  also  against  the  said  William  Holden  as 
an  individual;  and,  under  the  law,  ezeco- 
tions  are  liens  on  lands  as  soon  as  Judgment 
is  entered  up,  if  such  execuVons  are  then  is- 
sued. So,  therefore,  these  Judgments  were 
liens  upon  all  the  real  estate  of  Mrs.  Naomi 
Holden  on  the  14th  October,  1892.  An  Mrs. 
Naomi  Holden  died  intestate,  the  law  threw 
title  to  William  Holden,  her  husband,  for  one- 
third  of  said  lands;  and  this  execution  is- 
sued under  the  Judgment,  and  the  Judgment 
itself  against  him  individually,  were  liens  up- 
on his  third  part  of  said  lands  on  the  14th 
October,  1892.  When  did  William  H<Men 
ever  render  up  his  possession  of  his  wife's 
lands  which  he  took  by  virtue  of  his  admin- 
istration on  October  12,  1891,  but  which  the 
law  refers  baok  to  the  death  of  his  wife, 
June  30, 1891?  This  court  is  well  aware  that 
under  certain  circumstances  it  is  permitted 
to  heirs  at  law  to  assert  their  rights  to  ex- 
clusive ownership  of  the  lands  which  belong- 
ed to  their  ancestor,  whose  title  was  devolved 
upon  them  by  operation  of  law.  Jones  v. 
Wlghtman,  2  Hill,  Law.  579;  Bird  v.  Gfouze, 
Speer,  Bq.  250.  But  it  is  well  aware  that 
these  decisions  recognized  D'Urphey  v.  Nel- 
son, 1  Brev.  289,  and  Martin  v.  Latta,  4  Mc- 
Cord,  128.  We  greatly  fear  that  there  is 
gradually  ci^plng  into  the  legal  mind  of  this 
state  an  idea  that  very  slight  causes  win 
operate  to  defeat  the  right  of  creditors  of 
an  intestate  to  have  the  lands  of  such  intes- 
tate sold  under  a  Judgment  against  an  ad- 
ministrator which  Is  recovered  soon  after  the 
12  months  have  expired  during  which,  under 
our  statute,  an  administrator  is  protected 
from  suit  In  the  case  at  bar  the  creditor 
sued  a  little  more  than  a  month  before  the  12 
months  had  expired,  reckoning  from  the  date 
of  administration.  12th  October,  1891,  dur- 
ing which  the  administrator  was  protected 
from  suit.  On  the  14th  October,  1892,  Just 
2  days  after  12  months  had  expired.  Judg- 
ment was  entered  up.  and  on  the  17th  Octo- 
ber. 1891.  an  execution  was  levied  upon  lands 
of  the  intestate.  Now,  It  is  patent  that  most 
of  the  cases  which  seem  to  snstain  an  heir 
at  law  when  he  occupies  intestate's  lands 
(such  as  Bird  v.  Houze.  supra;  Jones  v. 
Wlghtman.  supra;  Vernon  v.  Ehrich.  2  Hill. 
Eq.  257;  Huggins  v.  Oliver.  21  S.  C.  147)  aU 
seem  to  point  to  something  akin  to  laches  on 
the  part  of  the  creditor,  whereby  personal  as- 
sets have  been  done  away  with  by  adminis- 
trator or  executor.  There  is  In  none  of  these 
cases  a  denial  of  the  fact  that  for  nearly  100 
years  it  has  been  the  law  in  this  state  that, 
under  a  Judgment  obtained  by  a  creditor 
against  an  administrator,  lands  of  an  Intesr 
tate  in  the  hands  of  intestate's  heirs  may  be 
sold  to  satisfy  such  Judgment  Huggins  v. 
Oliver,   supra,   where  Chief  Justice   Mclver 
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songtat  to  make  clear  the  law  on  both  these 
points;  and,  also,  so  does  Rogers  v.  Hug- 
gins,  6  S.  C.  35G.  There  can  be  no  case  found 
where  the  possession  of  an  administrator, 
who  is  also  h^r  at  law,  and  seven  infant 
heirs  at  law,  for  about  three  years  ftom  the 
death  of  an  intestate,  one  of  which  years  was 
when  suit  conld  not  be  brought,  was  held  to 
repair  into  a  right  to  oust  purchasers  of  such 
lands  at  sherilTs  sales  under  a  creditor's 
Judgment  against  the  administrator  of  an  in- 
testate whose  lands  were  sold.  We  must 
overrule  this  proposition  of  the  circuit  judge. 
But  apart  from  all  these  things,  the  Judg- 
ment of  the  circuit  court  cannot  stand,  be- 
cause certainly  the  defendants  here  being  con- 
sidered had  the  right  to  have  allowed  them 
the  one-third  part  of  the  lands  to  which  Wil- 
liam Holden  was  ^titled  as  an  heir  at  law 
of  his  deceased  wife.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  the  action  remanded  to 
the  circuit  court  for  a  new  trial. 

JONES,  J.  I  concur  in  the  conclusion 
reached  in  the  opinion  of  Mr.  Justice  POPE. 
While  it  is  true,  in  a  case  of  this  kind,  the 
court  cannot  review  the  findings  of  fact  by 
the  circuit  court,  yet,  if  such  findings  are 
based  upon  or  infiuenced  by  some  error  of 
law,  the  Judgment  based  upon  such  finding 
is  reversible  for  error  of  law.  The  conclu- 
sion of  the  circuit  court  that  the  heirs  at  law 
of  Naomi  Holden  were  in  actual  and  exclu- 
sive possession  of  the  land  at  the  time  o(  the 
rendition  of  the  Judgment  against  William 
Holden  as  administrator  was  not  based  whol- 
ly upon  the  evidence,  but  was  necessarily  in- 
fluenced by  his  view  (1)  that  William  Holden 
was  not  the  administrator  of  Naomi  Holden; 
and  (2)  that  the  burden  of  proof  rested  on 
the  defendants  to  show  that  the  heirs  at  law 
were  not  in  the  actual  and  exclusive  posses- 
sion of  said  land.  I  concur  in  the  view  of  Mr. 
Justice  POPE  that  it  was  error  of  law  for  the 
circuit  court  to  reverse  the  finding  of  the 
master  that  William  Holden  was  duly  ap- 
pointed as  administrator  of  Naomi  Holden. 
Entertaining  the  view  that  William  Holden 
was  not  the  administrator.  It  was  natural 
for  the  circuit  court  to  conclude  that  the  mas- 
ter was  in  error  in  holding  that  William 
Holden  was  in  possession  as  administrator. 
In  my  opinion,  also,  the  circuit  cqurt  erred, 
as  matter  of  law,  in  holding  that  the  burden 
of  proof  was  upon  the  defendants  to  show 
that  the  heirs  at  law  of  Naomi  Holden  were 
not  in  the  actual  and  exclusive  possession  at 
the  rendition  of  the  Judgment.  It  is  true  that 
when  plaintiffs  showed  a  common  source  of 
title  in  Naomi  Holden,  and  that  they  were 
her  heirs  at  law,  this  cast  the  burden  upon 
the  defendants;  but  when  it  aiH>eared  that 
defendants  were  in  possession  as  purchasers 
at  a  sale  under  a  Judgment  against  the  ad- 
ministrator of  Naomi  Holden,  this  was  a  valid 
defense,  unless  plaintiffs  should  show  that  at 
the  rendition  of  such  Judgment  they  were  In 
exclusive  and  actual  possession  as  heirs  at 


law,  and  so  were  not  bound  by  the  Judgment 
Ordinarily  a  sale  of  land  of  an  intestate  un- 
der a  Judgment  against  the  administrator  car- 
ries the  title  of  the  heirs  at  law.  An  excep- 
tion to  this  rule  is  where  the  heirs  at  law 
are  in  the  actual  and  exclusive  possession  at 
the  rendition  of  the  Judgment  and  the  sale. 
But  to  avail  themselves  of  this  exception, 
plaintiffs  must  show  the  facts  upon  which 
the  exception  is  based,  as  against  purchasers 
in  possession. 

QARY,  A.  J.  (dissenting).  The  issue  as  to 
exclusive  possession  was  properly  triable  by 
a  Jury  on  the  law  side  of  the  court  The 
waiver  of  that  mode  of  trial  does  not  give 
this  court  the  right  to  review  the  findin^cs  of 
fact  by  the  circuit  Judge.  I  therefore  dissent 
from  the  opinion  of  Mr.  Justice  POPE. 
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HILL  V.  MUTUAL  RESERVE  FUND  LIFE 

ASS*N.  (Supreme  Court  of  North  Carolina. 
June  9,  1900.)  Appeal  from  superior  court 
Graven  county;  Hoke,  Judsre.  Action  by  E. 
Q.  Hill  against  the  Mutual  Reserve  Fund  Life 
Association.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Afiirmed.  Sbepnerd  A  Busbee,  J. 
W.  Hinsdale,  and  Sewell  lyng,  for  appellant. 
W.  W.  Clark,  for  appellee. 

DOUGLAS,  J.  This  case  was  argued  with 
those  of  Strauss  and  Street  against  same  de- 
fendant. 36  S.  E.  352,  1024.  As  it  involves  the 
same  principles  of  law  and,  with  one  excep- 
tion, facts  practically  identical,  it  is  governed 
by  that  decision.  It  appears  tnat  the  plaintiff 
was  present  by  proxy  when  the  objectionable 
resolution  was  passed,  but  that  fact  does  not 
affect  our  opinion.  It  is  quite  common  for 
members  of  an  association  to  send  their  prox- 
ies by  request  to  the  secretary  or  president  fn 
order  to  permit  a  meeting  to  be  held:  but  we 
cannot  suppose  that  by  any  such  formal  act 
they  intend  to  waive  their  vested  rights,  or  to 
release  the  association  from  its  contractual  obli- 
gations.   The  judgment  is  afBrmed. 


McOALL  V.  GARDNER  et  aL  (Supreme 
Ctourt  of  North  Carolina.  May  29,  1900.)  Ap- 
peal from  superior  court  Buncombe  county; 
McNeill,  Judge.  Quo  warranto  by  the  state, 
on  relation  of  R.  S.  McCall,  against  one  Ekives 
and  others,  to  try  title  to  an  office.  From  an 
order  overruling  relator's  motion  for  a  reference 
to  ascertain  emoluments  of  the  office  while 
defendant  was  in  wrongful  possession  thereof, 
relator  appeals.  Affirmed.  Frank  Orter,  for 
appellant. 

FUROHES,  J.  This  appeal  relates  to  the 
defendant  Eaves  only,  and  the  facts  as  to  him 
are  substantially  the  same  as  those  in  McCali 
V.  Webb  (at  this  term)  36  S.  E.  174.  This  case 
is  therefore  governed  by  the  opinion  in  that 
case,  and  the  judgment  of  the  court  below  is  Af- 
firmed. 


STATE  ex  rel.  MOTT  v.  GRIFFITH.  (Su- 
preme Court  of  North  Carolina.  June  5,  1900.) 
Appeal  from  superior  court  Forsyth  county; 
Shaw,  Judge.  Action  by  the  state,  on  relation 
of  W.  L.  Mott,  against  K  A.  Griffith,  to  try 
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title  to  the  office  of  solicitor  of  the  Western 
district  criminal  court  for  Forsyth  ooontj.  From 
a  judgment  in  favor  of  defendant,  relator  ap- 
peals. Affirmed.  Holton  A  Alexander,  for  ap- 
pellant   Glenn  &  Manly,  for  appellee. 

FURGHES,  J.  From  the  facts  agreed  in  this 
case  it  appears  to  us  that  the  same  questions  of 
law  are  presented  for  our  determination  that 
were  presented  in  the  case  of  White  t.  Murray 
(at  this  term)  35  S.  EL  256,  and  this  case  is  con- 
trolled by  the  opinion  in  that  case.  The  judg- 
ment of  the  court  below,  that  the  plaintiff  could 
not  recover,  must  be  affirmed.    Affirmed. 


STATE  ex  rel.  WILSON  t.  NBAL.  (Su- 
preme Gourt  of  North  Oarolina.  June  5,  1900.) 
Appeal  from  superior  court,  Forsyth  county; 
Shaw,  Jud^e.  Action  by  the  state,  on  relation 
of  N.  S.  Wilson,  against  Stephen  T.  Neal,  to 
try  the  title  to  the  office  of  clerk  of  the  Western 
district  criminal  court  for  Forsyth  county. 
From  a  judgment  dismissing  his  complaint,  re- 
lator appeals.  Affirmed.  Holton  &  Alexander 
and  Watson,  Buxton  &  Watson,  for  appellant. 
Glenn  &  Manly,  ffir  appellee. 

FURGHES,  J.  From  the  facta  agreed  in 
this  case  it  appears  that  the  same  questions  of 
law  are  presented  for  our  consideration  and  de- 
cision that  were  presented  in  the  case  of  White 
T.  Murray  (decided  at  the  present  term  of  this 
court)  35  S.  E.  256.  The  opinion  in  that  case 
must  govern  us  in  deciding  this  case,  and  the 
judgment  of  the  court  below,  holding  that 
plaintiff  could  not  recover,  is  affirmed. 


STREET  V.  MUTUAL  RESERVE  FUND 
LIFE  ASS'N.  (Supreme  Gourt  of  North  Garo- 
liaa.     June  9,   19()0.)     Appeal   from  superior 


court.  Graven  county;  Hoke,  Jadgm.  Action  hj 
E.  S.  Street  against  the  Mutual  Reserve  Fund 
Life  Association.  Judnnent  for  plaintiff,  and 
defendant  appeals.  Affirmed.  Shepherd  &  Bu»- 
bee,  J.  W.  Hinsdale,  and  Sewell  Trng,  tat  ap- 
pellant    W.  W.  Glark,  for  appellee. 

DOUGLAS,  J.  This  case  was  arned  with 
that  of  Strauss  v.  Association,  36  S.  B.  352, 
and,  as  it  involves  the  same  principles  and  facta 
almost  identical,  it  is  governed  by  the  dedaion 
in  that  case.     The  judgment  ia  affirmed. 


McCABB  y.  SOUTHERN  BY.  CO.  <Sn- 
preme  Gourt  of  South  Carolina.  Au^.  10,  1900.) 
Appeal  from  common  pleas  circuit  court  of 
Richland  county;  O.  W.  Buchanan,  Judge. 
Action  by  William  McGabe  against  the  South 
ern  Railway  Company  for  $25,000  for  the  neg- 
ligent killing  of  intestate  by  defendant  on  its 
road  within  the  state.  Defendant's  petition  to 
remove  the  cause  to  the  federal  court  was  de- 
nied, plaintiff  had  judgment,  and  defendant 
appeals.  Reversed.  B.  L.  Abney  and  John  P. 
Thomas,  Jr.,  for  appellant.  Andrew  Orawford 
and  J.  S.  Muller,  for  respondent. 

JONES,  J.  The  appeal  in  this  case  raises 
the  questions  of  the  right  of  the  defendant  com- 
pany to  remove  the  cause  to  the  circuit  court  of 
the  United  States  on  the  ground  of  diverse  cit- 
izenship and  nonresldence,  and  tbt*  jurisdiction 
of  the  state  court  to  proceed  further  after  the 
due  filing  of  the  requisite  petition  and  bond 
for  removal.  The  question  is  disposed  of  in  the 
recent  case  of  Wilson  v.  Railway  Co.,  86  S.  E. 
701.  followed  in  the  recent  case  of  Calvert  ▼• 
Railway  Co.,  Id.  750,  which  require  a  reversal 
of  the  judgment  below  in  this  case.  Ue  Jiids- 
ment  of  the  circuit  court  ia  reyeracd. 

POPE,  J.,  diaaenta. 
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